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CHAPTER I. 

Rcsnlto of irrigation operations during^ the 
Trienniun). 

TJj** n<’'nv.nn f«f U'2I‘2J I'jf'l'* n? or Iw-fori* ih«* u«”a! !im<* aal c( ti« 

t}.»* nMr..'all of iJjf r»»unlr}* ai n wfioV 

n'arlr norm'I. it* tfi'lnl otion «a* »oni*-n! at urj^iAl. TJirfn wa* a 
<! rJirT?irj' o\rr I'lf pKAt^r part nf il.«* jN-nin*TiU l<ut m t!i** rnilc<l 
I’nmA'T*. tli** Kmnt.Vr l’n»vin<^, (Jnjsr»t Atvl ?ot:t?i-rA*t 

M»'!rni va* nn rx'^r** of nlKttit W jv*f rent., while naluchivtan 
and the K)uth*t»r«t I'unjili rrronlol nnrxer^t of About -10 j»^r cent,, 
and Find rr<^i\o! ifouble ji* u*u,il amount. 

Dunn? the mon'oon conditiona wen* cenerAlly favourable, 

Tlie nmi broke at the norm.al timo and tbrouphout t)ip (‘ra«on the 
currrnla were on (lie whole vigorou*. if fitful. .Vvrraceil over the pLiinn 
of India, the rainfall wa^ 0 jH-r cent, above normal. In the tract of 
eountrj’ extendiruj from tlie •' * ^ • *»• 

Ihe jireeipitation wn* in c,xr< • • 

over the I’eninfula cxcludin • • 

w'&t India. 

la 1923-2f, the mon*oon broke aomewimt after the normal date. 

In the earlier Weeks it aTAi vigorous in Burma and Asjnm and foirly 
BO in Bengal but weak in north-west India, It was not until the 
beginning of July that the monsoon penetrated c/Tectively into tho 
interior of the country ; thoreafter, till tho 23rd, there was well distri- 
buted rain over tho greater part of it. In Iho last week of July the 
iSsvsNwvsvflT wvirA'tfiwu' iw AK' ivti vwwAwawi? A'xVrvs' a? jMV'v*.l\rkW 

India and gave heavy rain on the Burma coast. The .weakness in 
the Peninsula persisted throughout August but there was hoasy rain 
in north-east, north-srest and central Indio. September was a striking 
contrast to August in that the montoon displayed its activity mainly in 
the Peninsula and tho central parts of the country and extended 
but seldom into north-west India. Averoged owr the plains of India as 
a whole, the aggregate fall of the season was 8 per cent, above normal, 
and was well distributed over most of the country. 

The introduction of the Beionns Schem 5 led to a complete revision l^evired cUiaiile*. 
of the general structure of the accounts of the Government of India ImgAtioD 

and, in consequence, changes became necessary in the accounts of the 
transactions of the Public Works Department. Irrigation Tvorks were., 
previously divided into two main classes, «■*., major and minor 'w’orks, 
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CHAPTER I. 

RcsuUb of irriRfitlon opcrntiono during the 
Tricnniutn. 

TJ »■ rT;''r3w.«j of l-fAr a* <K/» c*-*! t.r*;'* ar,! ct il« 

a?!})f»r;:1i t' <* t'A'r.fall pf 1>o nir? t’ <• r» -intfr »» a «?.'>'<’ «*t 

rifAflv ^'•►rTn'l. ii* ylJ^n »a» 'n'.rf'*«A«n 

<!rfjr rin- «\rr cr»a!'r JAM of t! «* |•'Rtr,**»U lat m ihr rniti^I 
I’rnWn"r». Nftrih \\V»« I'fnr.j.Vf |*fTi\jnr«*, GujAfai afv! M;.ih-fA«t 
M»’Irat i! rf*« #rj n-fi nf »•->••? i'll rrr.t.. «hi1c IjAlyrlsittan 
Bri'J l}jp foatS'tir'; piinjili anrirr** nf afxnit ^0 |»^r Cf ot., 

And Pind rrf^ivo! tlouji!^ it* u»aal amount. 

Dunn;; llie inon»p''n f»»adition< wcpo c^nTath* fAvourablp, 

Th** rain* bfol** at t?ir rofnul tim** nnd thmuffhott tha tfco 

furrrata wrrf on tb** wfiolr *ifforou«. if fitful. Avrracrti ovrr th^ pLiini 
of India, til? rainfall wa* 5 jn-r crnt. aIo%«* nofmil. In the trart of 
countrj* i-xtondiru; from tlip fm*. an«l north I’unjahto Oriva ami Ilrn^l 
tho profifitation wn* in PxroM. Imt thwwa* a c<ninten’ailtnf' dfficirncy 
ovpf tlip IVnin'uU oicludm? (JiP wft coait and in the region of north* 

%'ai India. 

In 1PJ3-2I, the mon«oon broke nomewhat after the normal date. 

In the earlier Weeks it wa^ Wporous in Burma and A.a*am and fairly 
eo in Bengal but weak in north-west India. It wos not until the 
beginning of July that the mon«ooa j enetraled e/Tectively into the 
interior of the country ; thereafter, till the 23rd, there was well distri- 
buted rain o\-er the greater part of It. In the la^twetkof July the 
monsoon weakened in the I’tnin'ufa but ronlinued artivtf in northern 
lad/a nsd gave beaiy rsia on thn JJarraa coait. The .veaknes* in 
the Peninsula persisted throughout August but there was hcasyrain 
in north-east, north-west and central India, fiqitember was a striking 
contrast to August in that the mon'oon displayed its actirity mainly in 
the Peninsula and the central parts of (lie country and extended 
but seldom into north-west India. Averaged os'er the plains of India as 
a whole, the aggregate fall of the season was 8 per cent, above normal, 
and was well distributed over most of the country. 

The introduction of the Beforms Scheme led to a cornpUto 1 »WS**. 

•f the general ttmctuie of the accounts of the Government 
and, in consequence, changes became necessary m the 

transaetiottsofthePubUc Works Department. Irrigathitv ' 

previously divided into two main classes, rfs., major w ' 
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(*ij « 1“ tin* l<‘w«r ri .n ?.'•< «>f i;:f* ('*'i\pry fnim th* 

rnfall of tlic Ay.'ft'.ftv.'inn.ir to l? c P'a—fr-i't IN. 
-.•Kt.fHO). 


f ^4 v.nl I.»v- |ifo;<‘Ct< «<T«' «»• I«r r.vt nri tlur fitj tl.ptriVnM'utn, 
til'* trioit <mj)»rftnt K* n;r tli«* C.ni\i-n Ilir*r\oir t vilkThwa-* 
r'ft'rr»'«l to in til* j»rvvi(Ui r‘‘}*<rt In fVhniiry Ri^ot’a* 

tn iM «orr <oij( lu«K*cl «itli flu* M\*nr<*.‘'tcito»lcrv»nrig tlo' n/Ut^ 

4'1 Mndrat ninl M^.'-orc to tin* xxafr'i of t'-i* Cflincn*. Tin* r'tini'itn of 
It V CftMMTV I'rojiTt, rcvi<»'«l in ntfor Jaur,. ujtj, rum-nt pirlip<luh' of 
iitts. nmouniitoIN. O'liJrrort-H. Tin* iirojod Mill iinjirovi* the ^•xis•in£; 
t^victuftin^g w fti t»ti|»p\i<**;forll»cCauv\n*i\«*UairT'K\t»onof ov^r amilUou 
luroi, and ttiH eiN-ml irnt’ation to n nett* area of 301 , 01^0 nert*^, which 
vsll.it js ejtmmtrd, riid 15 \tX)n toa .1 of rue to the fofxl suppV of the 
«ouiitrv It i<» c'.prctcti toyie’d a net n'vi-niir of IN . -17 Jnkhn, iihich 
leiitiscnU n n-iiim of 7*0 p.'r cc*it, on the e^tini.ited capital co,t. Tlo 
]trOj«*ct lia*', Mnrp the r’o’eof th® triennium, liw-n Fancfione-I hy the 
i^etielory of ?t.ate Tlie Vcnga*apiirnin jirojoct in the Xellore district 
vas under examination; it coiitetnp*nte>i the irrip.ntion tff fonie 50,000 
ftctvs and is e-iin,nte<l to coit alont IN. 10 InVhi. Prop(xa's fora 
frtora^c project cn the K^tni river were revi\al and prc’tminary 
imcstigatioiw of the dam site stortwl, but the<!e had to be d:.«co.ntinu(tl 
pending negot at ons with the Ilydcralad Parbar. This pro'oet invol« 
'es a tcscrs-oir On the Ki'tna at Rangamesttaram to store 1 -.' 5,200 mill, 
f, ♦V ‘v ^ 2 'i*.'i 3 crores for the irrigation of IJ million acres 

e Ivt&ttva, UttntuT. iseBore. Kurnool and Clung'eput d stricts. 


rrp<..cu ttiedc^rabillty ofe*CTfnning rnc iiriganon resources of tha 
1 >«> 6 <ncy, „[ ti,” .ttirdTrc, “oa 
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farli'r. Tlic ’atoc* ron-clnKlioml inctliols ar-' 1»« ini; n-.a lo ii<c of in (lii*» 

^ork, and it is cxpor ImI that tlif n-w storage will provide sufTicicnt In a I 
and dL'cliargo for the dcvrfopmrnt of nl>otit 3,000 Ik H. 1’. 

Ex|-crimcnts arc being carri'‘«l out on these enna's with n view to 
entnisting the cultivators with the distribution of water to their fields. 

The following were Iho more important pro-ccts under coniidcra- rrojects nnder 

. c(n8i'dci*t'on. 

(1) Tlic Dahitna tank for supplementing the supply of water 

from the Ekruk tank at Sho’apur; 

(2) A scheme for the remodelling of the Mutha Cana’s ; 

(3) The Gokak Canal Extension project; and 

(1) The Nira Valley Devc’opmeot scheme, which provides for the 
w’dcnmg and remodelling of the Kira Left Bank Canal as 
well as for the construction of a new dam at Vir to supple^ 
meat the supply from tlje Bhatghar dam. 

In regard to item (4) it may be explained that the general proposals 
for the full dcvo’opmcnt of the irrigational possibilities of the Nira 
Valley, as described in the “ Triennial Review of Irrigation in India for 
1918-21 ”, have since been somewhat modified. An additional storage 
work on the Nira at Vir is now projected to supplement the supply from 
Bhatghar. The proposed dam site is adjacent to the present pick-up 
weir at Virwadi. The capacity of this reservoir above the level that is re- * 

quired to supply the canals will be 8,334 mill, c.ft., and it will a'so serve 
as a balancing reservoir during the period June to October, The fact 
that the site is below the confluence of all the main tributaries of the 
Nira will ensure that the run-off from the whole available catchment 
area can be utilised for the supply of both the Nira Left Bank and Nira 
Right Bank canals, a very important cons'deration in years of 
scanty rainfall. The Left Bank Canal will be remodelled so that certain 
snitable areas on the lower reaches of that canal can be brought 
under perennial irrigation. The new works proposed will bring under 
irrigation an additional area of 35,500 acres in a very precarious tract. 

(6) Sind. ' 

The inundation of 1921 was on the whole very satisfactory, that ciuraeter ef the 
of 1922 was an exceptionally good one, marked by a steady rise in the »ea*ons. 
river from the very commencement of June, while that of 1923 was 
also fairlj' good. The highest readings on the Bukkur and Kotri 
gauges respectively were 16*8 feet and &*1 feet in 1921, 15*5 feet 
and 20*4 feet in 1922 and 14*1 feet and 21 ‘9 feet in 1923. The fair 
irrigating level of 17 feet or above on the Kotri gauge was maintained in 
1923 for a period of 7G days as compand with 102 dal's in 1922, 55 
days in 1921 and C9 days, the average of the previous triennium. The 
rainfall was general and bcntCcial to cultivation in 1521, but scanty 
in 1922 and 1923. 
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(ft) Irris-itinn. ^ 

Tlic two im'pntion cn.na'ft in Ttcnpa* nrc the Midnarore ftn'l Kdrn ilw 

Cana's nnd the nvcrapo ra‘nfall in the nreoa Bcn'cd hy tlicso cnnali 
is about Tm in'’hcs. In 1021 the raintft’I was norma’. In 1922 tliero was 
considfrabV excess a'l over the tract, more ospcclaMy in J 11 I 3 ' nnd 
August, which led to scvcr-‘ floods in some of the riven*. In 1923 the 
rainfa'l was somewhat bc’ow norma', j-articularly in Ocfbbcr, but in no 
year was then* shortage of wntir in the cana’s. The flood of 1922 in tho 
Cossye, Solyc anl Darkoswar rivers was unusua’ly high nnd caused 
a large amount of damage by breaching various Governm nt embank- 
ments. In the Damodar, which supplies the Eden Cana', tho floods 
were cf moleratc inb nsity only. 

Towards the eni of the triennium the water rotes on both tho Kooilts 
cana's were ra sed by DO per cent. On the Midnaporo Canal tho cultiva- 
tors refus- d in some cases to renew leaaca which had lapsed, with tho 
result that tho total area irrigated during the year was below nornial, 
and the average for the truim’um fell from 108,618 acres to 109,492 
acres. 

No new works were undertaken during tho period. Works In proRrei*, 

or eompluteii. 

A proje.ct for the construction, at an estimated cost of Its, 70 Proloots under 
lakhs, of a canal from the Damodar Biver was sanctioned by 
Secretary of State in 1921. It was designed to irrigate 196,000 acro.s 
in the Burdwan and Hooghly districts, ino'nding tho area to bo irrigated 
by an additional supply to be given to the Eden Canal, Owing 
to the rise in the price of labour the project estimate is being 
recast with a view to seeing whether the canal will sti’l prove a produc- 
tive work. A considerab'e demand for small irrigation works has 
arisen in the western part of the province, in the Midnaporo, 

Bankura and Birbhum districts. These works entail the construction 
of weirs across the small streams which intersect these districts. Four 
such weirs were constructed during the triennium and projects arc 
ready for several other! ; there is a prospect of a considerable humber 
of such schemes being taken up in the near future. The country to 
be dealt with is undulating and the supply of water in some of the 
streams is perennial. With an increase in the number of these works 
the liability to famine will decrease. / 

(b) aSant^ary D om:^. 

Of the schemes undertaken for the improvement of the sanitation 
and drainage of the country several were either completed or nearly 
completed, t.g.y the Aiapanch Proje't, the Veragachi-Madanpur and 
Manikhali Drainage projects in the 24-P»rginas district and the S^iwati 
I project in the Howrah district. Investigations have been made into many 
similar cases in the deltaic portion of the province and, for some, projects 
have been prepared audit seems probablethata gooddeal of work will be 

Th« larrest schema »■ tha Tliifi Urminaf-e* 
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BENGAL. 

(n) Irrigdtion, \ 

The two irrigation cana*8 in Bcnpa* nri! the Jlidnaporo and ot the 

Cana’p and the nvem"o ra’nfaU in the nreaa scn'cd by these canals 
is about M in^'hos. In 1921 the rninfa't wasnorma’. In 1922 there was 
considerab’c excess a’l over the tract, more cspcciaMy in July and 
August, which led to aeverJ floods in some of the rivers. In 1923 the 
rainfaM was somewhat be’ow norma’, particularly in October, but in no 
year was there shortage of water in the cana's. The flood of 1922 in the 
Cossye, Selyc and Darkcawar rivers was unusua’ly high and caused 
a large amount of damage by breaching various Govcrnm'nt embank- 
ments. In the Damodar, which supplies the Eden Cana’, the floods 
were cf moderate intensity only. 

Towards the end of the triennium the water rates on both the Results, 
cana’s were ra’sed by 50 per cent. On the Midnapore Canal the cultiva- 
tors refus. d in some cases to renew leases which had lapsed, with the 
result that the total area irrigated during the year was below normal, 
and the average for the trunn’ura fell from 108,018 acres to 109,492 
acres. 

No new works were undertaken during the period. WorJn Jn progren, 

or completed. 

A project for the construction, at an estimated cost of Rs. 70 Pr^ects under 
lakhs, of a canal from the Damodar River was sanctioned by 
Secretary of State in 1921. It was designed to irrigate 196,000 acres 
in the Burdwan and Hooghly districts, inc'ading the area to be Irrigat^ 
by an additional supply to bo given to the Eden Canal. Owmg 
to the rise in the price of labour the project estimate is being 
recast with a view to seeing whether the canal will sti'I prove a produc- 
tive work. A considexab'e demand for small irrigation works has 
arisen in the western part of the province, in the Midnapore, 

Bankura and Birbhum districts. These works entail the construction 
of weirs across the small streams which intersect these districts. Four 
such weirs were constructed during the triennium and projects arc 
ready for several other} ; there is a prospect of a considerable number 
of such schemes being taken up in the near future. The country to 
he dealt with is undulating and the supply of water in some of the 
streams is perennial. With an increase in the number of these works 
the liability to famine will decrease. / 

(b) Sanitary D ainofff. 

Of the schemes undertaken for the improvement of the sanitation 
and drainage of the country several were either completed or nearly 
completed, e.g., the Arapanch Proje't, the Veragachi-Madanpur and 
Manikhalt Drainage projects in the24-PaTginasdistrictandthe Samswati 
I project in the Howrah district. Investigations have been made into many 
similar cases in the deltaic portion of the province and, for some, projects 
have been prepared and it seems probable thats good deal of work will be 
taken up in the near future. The largest scheme is the HijU Drainage 



Work* in p'rGte'^ Work ofi tli« fJr.iml Trunk (*.uwl t.ik<‘n np«!itrln!;tli<- tri' fint'ini 
orcompio^td [j^t wv.s siojii>o(I on .ncconnt of funnci.il ■!triri'4’’n< v i.nd r»:’itr 

Certain ruUignmonts of tliecnnnl were instiefliitl tlic v.-ork'i wire r.«l' • 
in full detail, wliicli rc'uIteiUn n r«-<luctiorj of ili»* co.t from 

lis. 300 laklis to IN. 270 l.iklu. llie total e'cj/«“riditiirc up to tf;e cm} of 
1023*21 nraounlcd to Its. C8,17,t»l)7 which w'.as mo^th* incurr'd on tho 
acquisition of land and on tho purdm'C of n n< «* nnd fniproved auction 
dredger RonaUlsUay". On tW Calcutta anil IN item (Nn \U con'-idornWo 
cxpcnditxiro is being incurred in focon«tntctit)g tlie bridges ovvr t ’jo lock* d 
. • lengths and ov’or Tolly'eXila. On the latter, the coasiruction ol n lock 

and sluice at t'jo lie id of the Kaorapukur Klnl is nesring comph tj'on, 
which will give access to the channels m the 2M*iir?;mis di*.trift to the 
south of Calcutta ; it is possible that in future this route will Is* ronsiilor* 
ably used by boats trading with CnlcutU. Tlie Ore Jgitig of the liidyndh.nri 
river, which is the outfall for the Calcutt.i sewage and storm water, has 
been nearly completed. This river has shown vers* rapi'l deteriomt.on 
and threatens to close entirely within the iie.xt fo.v veara and it appeits 
probable that Calcutta will have to seek a new outfall for its drainage. 
In connection with theliladaripur BhURo.it'* tho channel is h/m ' widened 
from a bed width of 175 feet to one of 275 feet nnd about 8 miles oat of 
the 20 miles have been completed. Tho Lower Kumar river which 
forms the eastern approach to the Jladaripur Bhil silted I'ory raj)idly 
in 1922 due to excessive and prolonged floods, and it hai therefore been 
necessary to dredge the whole of that river. 


The position in the western Sunderbans nbng the steamer route is 
last becoming impossible : owing to reclamation of the forests the tidal 
*Pm has now been entirely excluded from f^ome of the rivers with 
b d the blit carried up by tho flood tide is deposited on tho 

thte\ rivers and the ebb tide is too sveak to remove it. Of tho 

and the°4^\! years ago between Channel Creek 

with diCht Uoagra, is now navigable, and that 

croisiD" Sanfamukhi river itself is fast fllltag up and the 

that, unless by year more conflned ; it appears inevitable 

rivers, they m heavy recorting expenditure is incurred on these 
that laak/s the Gi- ^ ,i^rily. It is this point more than any other 
•A-ttemets havp . Trunk Canal a matter of considerable urceuev 
made to And a solatiou to this difficulty, but 
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Work» in p’Pgi 
of completed 


in i1h‘ Mi<ln wlii« Ii « ill ili- tl v ith 'l-l •<!. 

<){ connin'. It will !.• tnrrtMl «*«t »*’i tli«* Imrt ol t'n* M \%'t \ H.i* l>f.\ 
Fcliftii'’ iiti'l nill f»»*t alxiiit .V» 1 *'I rnp j-ifti'Oi «•{ t'l worl: 

Ivwt li^cn ct,ccu‘.mI in tin* ii{m*iuii}; ol tli*' I ’i Kli I .-I'.-l n \ <-rv 

imjirtw in tVf <lr.iiii lit-* nlfi’ly |i! < •. In t’lc 

{■onlliftn \n'rtion of tin* flclt.i l•n«llliri. ^ an- I'f rn i ii* t‘* ii‘c rtain 
wlu'tlicr ^om• of tl»o *»M ri\<“r rsniiot !.«• r-vu' 1 and a ••ji'ill of 

silty w\.t.'r indu'*«-'I so as to pn^vr-tt ‘•tij/.j* i„n and tt» il.-itroy tin* 
brci'diiiR j;rojiid'i t>I tin* ntiopln* «•-. 

(c) yan'j'ittm. 

Work on III- Oran.l Trmil; C.uiil iv.iit.ik.-n irl-iminiii 

Lut wnistoiijicii onncroiint of fininrial -.triiik'-n-v i ml o;’iir r--ion. 
Certain rcalignmentiof llic.ainlncr.- mailenml tl,u v.nrk. a ire r. rl. .'■•ne.i 
in full detail, nliich resulted in a reduetion of tlie enimal,.! c„,i' 

Ka 305 latli, to R,. «T!t l.d.l,,. The total oa,,.,. lilur; I’p to a. JZl 

10_3-.l amounted to IK «hich was nwstiv inrurnil on tin. 

acquisition of land and "n Iho |itm-hase of n new and imtiroveil fnetion 

diedger Itona.ddiav . OntheCalcultaaiul I.’MiTnC.inal.ron-iilcralilo 
caiionditurcis hemg mcum-dinrecoastmcling tlie hri-lgetoiert'ie ochnd 
lengths and over Tollj-’a Xal„. On the latter, the co.-lstrnction of a l!^k 

with win o a Kaorapuktir Klnl i. tieirin; completion, 

- ii r H P'O neces! tothe channel, m the 2I-I>arginn district to the 
south of Calcutta ; it i, poi.iHethalinfutiite this route will lai consider- 
’'l.cilrcIgingotthVlIideadhari 
' ScTnlwll ? /■' * •'“ '■“"■■'BO nnd storm water, has 

and threa'e a to^ t^*^^ * T "f " von* rapid deterioration 

InconneethiM ■>' ><"'"■''8“- 

from a h d . .‘|^^*]'0^*''"^otlpur Elrlllo it ■ the chann-el i. heinr avidened 
tS ->0 "1 ^ "'='3 f'ot and about 8 miles oat of 

foL7rt- " ““■■■plotcd. The Lower Kumar river which 

in ^^PI’Toach to the 31ntJaripur Bhil silted very rnjiidlv 

neces^ari'^* 0 excessive and prolonged floods, and it Imi therefore been 
Decessar^ to dredge the whole of that river. 

nbng the steamer route is 
8piil has nmr • owing to reclamation of the forests the tidal 

tio tesuir^TtL some of the rivers with 

beds of the rlt-A ° j carried up by the flood tide is deposited on the 
three routes ®^b tide is too weak to remove it. Of the 

and the Sahtamwhh ^ “S" between Channel Creek 

with dilBcultv c"f I^oagra, is now navigable, and that 

crossing is fiUmg up and the 

that, unless a verr b confined ; it appears inevitable 

nvera.they mast die expenditure is incurred on these 
that niak%3 the Granrl T i pomt more than any other 

AttemvUhavo tSi of considerable 

e to find a solution to this dilficulty, but 
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^Mthoul ‘Ticc-"-'' . \Tiih(v.:l til ' r<in»trurt:pn t’f tlip rnrinl tlif-rr njij'cars 
to Ik no I o*‘-i1'iIit\ of mi-nto nin" n navipalilp in tli"*'* j art <. 

Ow nc to tlio Mltinj: of ili»' liOw.T Kumar rivrr n |ro/ct Imi I »rn projrct'undcf 
proj ao (1 for controlling: all th" •ul- cliann'*!* on tlio fo ,tli 1 nnk of tliis iidc-atloa. 
river to pr» vent tli'- !o '■ of \vnt‘'r wliirli now flow-* into tlie local ilcprv*- 
nonv known a< Mitl* and winch h con«***jinntIv not nvn lal 1; for ‘^cojr- 
in" th” nv( r 1« (1. On tli** ('ntajtta and Ka t -m Canal; >(\cral jiro- 
joct' are undi‘r pn'i aration with the ohjrct of n'vivin^ jonio of the 
cro'-' chana* h which have ‘ilt'd up I»v com«rtmi them into locked 
lengths 

In thf* Mtdnajoro di'tr.ct, wli'rv-^ nio.t of (he* einl.ankment; ^\erc I'lool dopoial. 
breaclud hv the Co'^ye, Srl,*e and Darkf'wnr flooel; in lti22, the con- 
struction of ppill c'capcs in the cml ankm- nt"* to ) nv« the liighei-t staires 
of flood-* ha-s hcon proj osed, the water allowed to flow over the country 
being di«chargod at a point further down the river tliroiigh lai^c 
smiccs. If this py«tcm is adopted it willlcad to a considerable reduc- 
tion in the amoant of distress and damage to crops which now occurs. 



It 


\Votk» in 
or complot 


t wIii(]M<iill •/]. 

4)1 cousUn’. U ^^Ul 1“ cAftiMl MJt on tin* liin-* nf t’i<* i Il.t' 

Fcliom" iMvl will C4»'t ttliout iVt I iUhs nf rtiji A of tli* \-.iirk 

ln-f!i L"Ci*ni*«'«I in tin* *)|-*luiiK oI tlx* l’ii li llli I r.j.il a \ .-ry 
inirk'‘<l iin{ir«>Y«*nn-:jt in tV«* ilr.ittns" Ins uln* i-ly tnl.-n jil .» *. In tin* 
hOiitlu*rn ix'rtion of th»* ilrlt.i l•tl<|uirt<■s nr** I'f'jij* mi l«* t‘» I'C^ruun 
whctlior fom* of tin* <»M rIv*T runiot l-<‘ I i:tnl n ‘jnll of 

silty w\Ai'f imlu-ttl so .'is to pmvoit -{ixai'io:i tiiul lo dritroy th'* 
ljrc''(linj’ ^'ro.niUs of tin* aiiojilic* v-. 

(c) ymt'itiiK'ti, 

Work on tlio Omml Trunk Cjiiul «.tst.»Iv'-n njxluriti!; tk.* trii-nril-im 
but ivr.«isto}ii)C’il on Account of fiinncial itriii',’*-ncv i.ml ofi.-r r<M o;m 
C ertain re UiRnmcntsof tlietanal were inmlc nnd tli’c works were :• <!• ‘••'Mu-d 
in Ml detail, \Uiicli ri-'ullpil in n miuctioii of tlie |■,tim.^t(^l co.i /mm 

10d3.2 amounted ton,, cs.n.o:, 7. ihic),,p..s,„,i,|j. on ll.o 

acquisition of l.,tii and on Ilia inirelia.c of a nni- and improved suction 

e.\iienaituro is iiein/; incurred in roconstriicliiic the liridee, ot er tlie loeked 

, . M ■ ^ ’'""'•'‘P"*™' i» ncrilie eoi„,,letion, 

It fly if «««'.»» Iho c lanm U in tlic 2 1 .1’lirj; district I o the 
soutU of C.ifcutta ; it is possil,],. that i„ future tiiis rtinlu will Iv eonsider- 
rivfr“n r Y Cnicult i. Tlie dre Jh-ini! of tl.e llidvadhari 

T^d fr comp.rtcd. Tins river li.i, slio.ui ver,- rapid deterioration 
mmif.'rf fO''- years and it nppo trs 

from a I"*:' Ro-ilc tlio channel is leinr a idened 

,h° on ^ n "1,'*'’' of 275 fiet nnd nbojt 8 miles out of 

/n™' ss ““ comp'oted, Tlie Loner Kumar river which 

la moo 1 'f‘“““Pr«>od>l«lhc3Iadaripiir Bliil silted ver.v mi»dly 
npfv«a 0 excessive and prolonged floods, and it liai tlicrefore been 
necessary to dredge the whole of that river. 

fast aims the steamer route is 

spill hfn no ° ^^*^0 to reclamation of the forests the tidal 

tSe rerult th'HL from some of the rivers with 

bedi of thp V* ^ T up by the flood tide is depodted on the 

tirce iZ -“k to remove it. Of the 

and the Sahtamn^M ^ between Channel Creek 

diBicultv Th c poagra, is now navigable, and that 

cioviiiig i, tggp.® °^bfcuniild« river itself is fast filling up and the 
that, unless a very h appears inevitable 

rivets, they a recurring expenditure is incurred on these 
It i, this point more thou nny Zo, 
"^^tempuh&vB been ® latter of considerable urgency. 

e to find a solution to this difEcuItv, but 
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without . withM.t th ' mn'tftirj.on ♦•f llwrnn.'il l}u:»’ nj'jfor' 

to U' no jo-MliilitN of m-\ n*n nm:^ n navi^nM*' rn j! * in tli’-o j ntt *. 

Owinq to th'' ‘^iltinc of tli'* l/nr«T Kumar riv« r n j ro.« rl J.o« !•- •'n 
prcj a ul for cotitrollinj* all th" 'hI'* chanii''!* on ih*’ ‘o .tli 1 nnV of ihi' 
nvcr to ].r< vont th- lo « of wr.t' r winch now flow* into th‘* hwal «! -iin-'- 
Fion** known a* Mul* aiul which i* con -“•pn nth* not nva la' 1 • for ‘co ir* 
ins th'‘ riv( r l<« (1 On tin* ('a’nitta nml Ka t -rn Oniiah ‘.v<ral pro- 
ject' an- uikI'T l'n*i aration with the ohjrrt of reviving !nm<' tf the 
cro" chanaih which ha\c ‘lit «1 up hy cnnvirtsn; tlitm into locktil 
length'. 

In the Midiia] ore <li-tr.ct, wh T.' mo.t of I'lc cinhankmmti were 
hroached hv the Co'®ye, Sel.'c and Darkf'Wnr flood* in Hi22, the con- 
struction of "ipiU o'^capes in the cm! ankin nt' to i nv* the higho'-t ‘•ta'»i*< 
of flood' ha' been projos’d, the water nllowed to flow over the country 
being di'clmrged at a point further down the rivi r through large 
sluices. If this system IS adopted It will lend to a con'''*di’rnbh' rtduc- 
tion in the amount of distress and damage to crops wliich now* occurs. 


nrxle.* 
I, Io'jUto 


I loot di’poul. 


\c 


character of 
•ea*on*« 


Reittika. 


u.viT/;n DtoviNcn.'^. 


u.. T).o 

1D21--’- «*mt/T rain'. Hivrr Kujij'lKt «-ons 

conin'"''".'- 1 , >■''•■'>•'• ’’T 

tio.i n MWll. r <it i;n «l ■lill'C"' .' , , ,o.ilion »». on j- 

vaik.!..l.t»tl,.. . “. 'ms th. latter of 

rvliovctl »iy tho ailwnt o{ tl lira Ihnnf fowtni:*. Tlr* rnon- 

which eiial'W’t' „.n/.raH»* well (li«tnhutrfl ami timely rain 

wai KCoivfil <hmn„ . („ (|,a onil of Juno km 

r'l'aTdtV nnTtlio .lomnn.l for onnnl *™tor inton-o, I.ut llio ,u|,,,l,>s 
liol nntl d > luffiotont to moot nil roqmtomonM. Th" mon-oon 

rfmlnll KOn «.ffic.ont nml ROnornll)- troll <l..lnl,.(cd nnci Inttod t.ll tl.o cml 
I • the rate t-owinjt-i were thm mostly fom{'[cted the 

° . I I rkfsrul ram rKo fell towanli the cm! of l>ecrmber 


icptcmher ; the rafn rowinjc-i were inwn.> iumiucKfu >>)vnuuv ixiu 
aid ol canal water. Good ram aKo fell ton nnb the cm! of IVcrmber 
1 in K'hruary. In I92J-2I the seasonal conditions were very similar 


and in JTvi'ruin;. 

to tho«c of the preceding year. 


The favourable conditions of the sca'ons dunng the three ycar« of 
the triennium arc reflected m the resulu obtained from irrigation. The 
area irrigated (e.Tcluding on an average fotne M.OOO acres irrigated in 
Indian States) during the triennium compares ns shown beW witli the 
average of the previous trienntum : — 



Acres. 

Average of the triennium 1918-21 . . 

3,C0I,8J8 

Daring 1921-22 

2,073,120 

During 1922-23 

2,618,643 

Durmg 1923-24 

1,979,021 

Average of the triennium 1921*21 . . 

2,433,590 


The decrease in the area irrigated is attributable to the loir river 
supplies and timely winter rain described above, 
f otVi completed. Tbe _n. . , . _ 

the area' • ... _ 

construct . ’ ’ ' ■ . 


1921-22. The Kitham reservoir, wtiicn will assist m 8upplementinf» 
the water supply of Agra when the river Jumna runs low, was completed 
during 1923-24. 


^ ta projr^st. Excellent progress has been made on the Sarda Kichha Feeder one 
the Sarda Chidh Canal| during the triennium, despite the difficultie- 
encountered inrespectofthe notoriously unhealthy climate oftheconntr^ 
©grated in. The operations carried out on these works un to ♦>. ^ 

otm-24 involved^ expenditure of over 2 crores of r^eea. 0 ^ 
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to difficulties cncotmtrrcd in dcnhnp vrith water m tnc louiianiion.s, 
proercss on the hendnorks has not Wen fo Patisfnctoij' ns was ex* 

|>cct<'d The nver ppnngs proved much stronger than anticipated and 
the pumping p'anl pave con^iderahlc troulde. It has now Wen finally 
decided that the only way to overcome the difficulties is to put in n 
central electrical power station, and arrangements arc being made 
accordingly. The headworks arc now the critical factor of the wliolo 
Sarda Cana! constiuction, and strenuous efforts uill be necessary to 
complete them in time to supply water to the canals uliich are progrefis- 
ing most Fatisfactorily. The right and left hank training Inmds Imvo 
been all but completed and some work has also Wen done on the main 
barrage. The Dcoha Barrage consisting of II spans of 40 feet each with 
12' high gates has been nearly completed and the steel uork and gatofl 
erected. Kemarkable progress has Loon made on the excavation of the 
main canal, branches, distributaries and other smaller channels. 

No new large projects other than those enumerated at page 171 of Trojecu 
the Triennial Review of Irrigation in India, 1018'2l, were under consi* 
deration. Of these, the Ohen and Roisuni canal projects in the Kon 
Canal Division, have been indefinitely postponed. The jiroject for a 
third ie«ir.’oit on the Betwa rivet neat Kaprat to supplement tho 
supply of the Betwa Canal has been sanctioned but the design of tJio 
weir requires re*examination and revision. The scheme for tho exten- 
sion of the Dhasan canal across the Barma river 1ms been dropped for 
the preseat. 



IK 


ol 

seuoiu. 


Kesslte. 




rUN'JAll. 

Th'* y<*f‘r 1021*22 pt.*»rtMlun'l*Tcon'ht tori' tirif.ivritiral'!'' to 
o! Uinnfctn\>* nn<l th«* mon‘oon rani- too Int- to * nali!«- nny lar^*- 
tion to tlir A/i'iri/ yowinpi to lx* mail-. I'tit fiillft>l\nnt.a;r- wn' tak-n 

oI tlif inon'oon to pow Inr^t* nn of rroj*** a' |>o\m 1»!'‘. 
Although tli-n' no ram during NoNvmlx-r. D--^ -nil" r nn'l .Inntian*, 
river Mijiplli'i ^'e^* well iiiomtninMl with th- rvMilt tliat tli- niW arra 
irri^atetl excee<l'‘<l that of th- corn-'|'ontlmj; of th- jirr\HoU' 

yerTr hy alxiul l,0Dt\0tM> acn*'. Th- min whi-h f-ll in F-hriiary nn'l 
March wa' well di'lrihun-*!, lx nrfit«*<i the ptan'lin;* rnhi cro|»«, and n»*i*t* 
cd the early khnnf powing*. of th- foIlowinR >ear. In April and May 
of the year l^22-*2S th- wealher wa^ nnich dn-r than «*iial nnd th** 
rainfall in moderate to large defect. The mor\«oon wa' fitful till aloul 
the end of August when it etrengthened and continu-d to U- vigorous 
during the fir*t half of S^ptemlier, giving geo I and gen-ral minfall 
throughout the Province It eniled on the 22nd Septemherand the total 
rhinfall during the |»enod June to S-ptemlxT wa' elightly in exec'-s of 
the normal. The rVpteml*er mm' were followed h\ light phowen in the 
first and second Weeks of October nhiclienahled good mfii powlng^ to 
be made, and the rains winch fell during the winter proved u*eful for 
the maturing of the crop, the rabi irngation being a record. In contro«t 
to the previous two years the year 1923-21 0 |»ened with favourable con- 
ditions for the Khartf crop while the early Po!»» sowings were greatly 
helped by good and general rainfall during the months of August and 
September, followed by light rain in March which Wnefited the standing 
crops. 

The average area irrigated in the Province by Oovomnient works 
of all classes was 10\ million acres as compared with OJ million ncivs, 
the average o! the previous triennium. In addition to this, on average 
area of 695,000 acres was irrigated from channels, which although draw- 
ing their supplies from Briti«-h canal', lie wholly in Indian State'. The 
area irrigated in 1922-23 was the laigest on reconl and exceeded the 
average of the triennium ending 1918-21 hy 1,454,961 acres. 

Taking productive works only, the area irrigated during each of the 
three years showed an improvement on the figures of the previous tri- 
ennium and the average of the triennium n as over a million acres more 
than that of the previous period. This increase was shared by all the 
canals without exception and was due to the favourable climatic condi- 
tions obtaining and to the steady development on the canals of the 
Triple Project, especially the Iiower Rati Doab. 

The canals in operation (Productive and' Unproductive! naid 141 - 
let cent. in 1921-22, 15| percent, in 1922-23 and 171 per cent in lOeo. o? 
on a total capital expenditure of Bs. 2.327 lakhs incurred on them". 

the Lower Jhelum canal at 
weir at Tajawala, the head- 
■ were completed. 





The Sutlej Valley project, to which the sanction of Secretary of 
ito for India was received in the year 1921*22, has been fully des- 
IxkI on pages 170 to 172 of tlic Triennial Review of Irrigation in 
iia, 1918-21. In addition to preliminary work, which included ex- 
oj jjjQ gjjQjj Iqp jIjp headworks and 
. • ! ■ ■ ' struction of railways, constitution of a 

‘ tho large quantity of stone required, 
good progress was made on the manufacture of bricks and lime 
d on the collection of stone, and a large quantity of earthwork was 
ecuted on the canals and at three of the four headworks. A not- 
le feature of this great scheme is the introduction of machinery on . a 
ge scale. Mechanical excavators of various tj^ies are being employed 
p excas'ation purposes, while pumps, concrete mixers, etc., driven by 
ictric power generated in large power stations equipped with the 
ost modern machinery, arc in use at the headworks and elsewhere. A 
m of Rs. 430 laklis, including expenditure debitable to the 
dian States concerned, was spent on the construction of the work to 
e end of the period. 

No new projects other than those mentioned in the Triennial 
iview of Irrigation in India, 1918-21, were under consideration. 


\\'orka la pru^mt 





fK' UiYV >fi llf Jrrn^niMt DrltAlui^r l.nrr.'* low -h ini 
«)/ 'll /'»rn» II rn' nnr** to tiu- 1i' allh f'l tli*' j oj ', 

t f » " i-r* ii* vn!|i miiil ilr«<lp'<I /nmi fli'* 1-* il <>f t).»* th'* 

Ilf itfijooM*! pfjil Miitjftfil*’ •il«« nr*' r:’i»i1«' 

Ih i\i* ’Jiifi'lalftv tlotnrt ?iir\» ji> «i r** mni* «1 out nn«! ft 
# htifi if** I T' { Ilf •! for tlir cnnni |irc»jrrt. llii* rarral wol 

ofitl'* f J *'f th** Ma'Ih^A rtvrf fjjijo'it'* thi* rxftinjT 
ii.oul ni;'l VriM irri}»fit«* nrr* • It to 

iir I nn'l to lirifi;» In a nium of ofnut II J'*t c«nt. ic* 

I'l/V'O/'j »«if(al wjiH lofoniir);; If«n »nncnt \inr liv Ni'ar cwini tft 
f/i’jr »ii'i**'l t»v viloiitf* in tlir tiinm rlmnn^l^ and ccn* 

n lit »iMin;' of minor • hanii' Unnil v» nt» r < m r**- (’(cniitnnrul Iia' l^n 
lo'i •!• I |oiiiti^nti(l Miii< fiiji” of til.- «}itmn> l-'.ftml mnintrivanc* 

Ini' >«< </jm< o]i nml i-xiM n*iv( ii^ari*iilt »'f li'nvv (lilt fl«*ftrftncf* 
liJ'i «t* f' rioirtiion of mnnt of fiji ifuinrirl^ It ha« nrcortljn?!/ 

!;< < n il' « i«|i '{ (o o o.o'I'-l tli<-r>nt>->ii on^ to imjifoM- til*’ ucirkinc of ih' 
iniial 'I’ll* ( r* iioiiiiiirv •'•tirimfi m,i' |if | ar* <! fo n tot.l1 rot o! 
Ki". Jo, '57 ,*/'>'/ iin‘l n* J>.»|* •* on « • t< i» ion <»f i Iji’ « vi*f irji : tlu' '^’orl* 
vjII linrii in im ii'M iioiml Ilf n of Vtittn) m f « nrul a ftiim of I'-S p<’r 
tint Jn till- Mintai .li-iift ►on.i- u./. laimJ /or f-mml-lJini 
Balm taiuih loii'fio* i m;* « l.r.imli friiiii rln- North .Mon cnnal, 

and ri'nioil-'II tii tin- Man * .fo.|. i.i.m dine proj-i’tH nr^ 

roufr'lilv «"-lMuat< il to I O'l hi liaWi- of r>i| . • > aiiii to ( iiiti oml-r irrsiv 
tion an nrta of :57/MH» nrri * of fi. u Inn,) tlir Kiankf ilftrict the 

Vrf'lifiiinary c-limatr for r* ih.ul- ll.nt* tli. I‘n|. i). (nii.ilof tin 
c.irinl |•rr|af.•*l. tli. antn ij ni. <1 lo-t )<iti'» Us l,Ui,S-iri; 

this Is an nhl nurniCM* Morl. anil ilm r. moil- II ttj* is i-'tii-ttiel t) I riiijr 
nn .'trc.'t of 5,. y)t) nofs of mu l.im! t n<l' r irru'ut *>n atn| to j rodiic*.* o 
TPturu of TiS I'vr c«-nt on lit-' «a|iittil oiit|.i\. Tin nm-stion of tlio 
hi'.t iiK th<j<! of roiitrollini the tlomls in t)ii- I’aiUniifi ruer uhichhns 
hfi-n nndir ct>JJ^jiIi'r.ition for a niiiijl or of \r.ar' >•> nt hut in n Ia)r ^yay 
to I’o coIvkI hv the decision to con'truct a nia'onrv dam, 120 /■• t liigh, 
to form ft flood iuo< 1 iilatingri'«er\' 0 !ron the rivi-r 'I'liis j'rojpct is knoum 
ns tin- Panalaun" improvement Bcheme; the I'n'Imiinftry estimate has 
hi (-11 prepared for » sum of Ks. 31 l.ikhs for works outlay. 
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IHHAll AND oniPSA. 

In the nrcns commnn‘lc<l by tho Omfn cniiitlx, tht* raltjfnll i.( ii.t 

the trjenn'um was, excepting m the year lietow llm nornm), hut 

being favourable and ^\-cll-dj‘>lnbutcd, ro<hI crops were liarvcxli'il. Tlin 
demand for canal water during the pcrioil of flcnnfy rainfall wan heavy 
and was well met on the leased areas. In the nreas rotiuimnded by thn 
Son and Champaran canals the rainfall was saasonablo and beneficial 
to the crops, although irrigation from the caniili was much liahiperrd 
by the extraordinarily high floods in the rivers Son, Oangivi, (logra ittid 
Gandak in August and September 1923, which caused nxtonsivn diiitiiiges 
to the Son and Tribeni canal works, particularly to tb« luilcut on llm 
river Son atDehri. 

The average area irrigated was 900,005 acres, as coinparud with 
988,368 acres, the average of the previous trlennimn. The decrease of 
27,863 acres occurred mainly in the years 1922-23 and f923'2'f, nnd 
was due to the fact that a number of lenses, the term of wliich expireil 
on the Slsl March 1922 and 1923, respectively, were not renewed. Tlio 
enhancement of water-rates in 1922 may have had some cfTcct, but tlio 
chief cause was the favourable rainfall. 

The construction of certain distributaries and jiormniient outh-ls IViukx ootiijitefs-1. 
was completed. 

No important irrigation project was taken up during tht! tricnniiim, ^Voilm tiiitrycixi*. 

Detailed contour stirv'cys in connection with the reservoir on the I'loJfU* utninr 
Kuata river in the Sliahabad district, and the Derjnng irrigation ^chtmo fon'lc.orAtlon. 
in the Anguldistnct were taken up, the former lieing nearly comjileb'd 
■ during the year 1923-21. The reservoir scheme in th*’ Butana valley, 
the Kutkoli reservoir scheme for supplement ng the supply of the Son 
river in the Palaniau dhtrict and the Kiul river irrigation scheme in the 
Mongluw district were at different stages of inVestisration. I’lehminary 
investigations regarding «ome pc-sible minor irrigation schemes in the 
Bhagalpur district were aho made. 
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CEKTUAI. I‘HOVIN('i:s. 


In 1021, tlmu;»h tlif mnn^onn \\n' cuj tin- ''linl-- f.ivo’unH'’ «J*4 
tlio rainlrtll well ilWtnImtetl. it tiul-rl !- fote tl- nr- rrtij* 
matureil an'l wa< <*on-* quently a Iji .u y «!• inaiuW'ir jrri^a- 

tioa liiitli to umtup* ^tlii* TJri* fr«j» ami to utnM- r‘if i •oxsin::* t<* 
umlertakcn. InlW2, tt waa favour.iM-- litil tli< rt' wa" « 

break omt of tli"* ^•^ovine.• -n ainl \« t\ litti- rain f<1l »'» 

OctolK't ; the clemnml for irritraiion for rio* was j:o<nl. but for ntfn jl v.a« 
alight a^ there wa'^ raiu in inO't «hstfifts in inrh month ul the n>!a 
weather. In 1923 the minfall ws'* j:* n'-ralle t:r>o<l in all tlie inotroon 
month®, hut then* wa-s » contulerntile ih nimul for irri'-’aliou towanU the 
end of July and early m Aui'u'-t a* aho duritiu' tie- months of Sejitejiil-^r 
and OcIoIkt; pood uenernl rain fell at the md of OetolM-r and mad'* the 
irrigation of r«6» unnecev-ary. With the exo-jUion of the rainfall 
conditions of the Irienniuni have n<*t iK'en ■'ueh as tf« induo* nny ex- 
ceptional demand for the irrigation eith* r of rice cr nihi, and indeed 
in the last two year* of tlic trinmiiim there has 1 h en \cry little demand 
for rabi irrigation at nil. 


Diirinc the trienmum the avemiie arfa of irpcntion incn’R-ed 
from 331, .ISl acn*s to •l3l,-'>79 nen-s, the ma\umtm an a le-ing 
433,838 acres in 1921-22. I’hc long term ngreeim nt s\*tem fi’iitinmd 
to work satisfactorily and, in ana® where agn’env tit' h.i\«' «.x\'ind» 
they have mostly In-eii renewed at higher rates. >,'o jjew works of 
any importance have come into ojtr.atiou duniig the trieimiuin and 

the increase ill the area irrigated is therefore due in tlie developiu'nt 
of works that wctc previously in ojw-mticn. Much has to he done to 
Secure the full development of these works hut, except under the 
Mahanadi canal, there is not much scope fur an imnu diate mcrea-e jn 
the area irrigated. The grov^ rvvemic has increased frohi 11'. 5*72 J.ikhs 
m 1921-22 to Bs. U -72 lakhs in 1023-21. It was B' 12-20 lakhs in 
1922-23 hut this high figure was due largely to tlie recovery in that _\ear 
of large amounts of arrear®. The revenue now exceed* 'hglitlv the cots 
of maintenance and working expense®. 

” ■ The following s\orks were completed dm ng the truniumn. 

I J.imuma Tank . . • ■ i 

2. Kat1.nnjben Tank . . - • 1 BaUchat District. 


3 tVrnnganca Canal 

4. Tandula Canal 

5. Bodalkassa Tank 

6. ChorkamaTa Tank 

7. Ghorajlieri Tank 
8- NaleswarTank 

9. Donna Tani.. 


.. ) 

.. Drit2 Di'trict. 


•;] 


Bliandara Di-trict, 




f Chanda Distr ct. 


.. JuLbiilpore District. 


In all ca«c^ n cortnin amount of work remainH to !« done and in wmo 
caso<(, t.g., tJjo Tandula cann), fomt' rpniodoJIing will Iw npce''«ar_)' lK>foro 
the full area that the work should irrigate can W obtained. 

In addition to the works mentioned above, the following were the Works in progrwa. 
more important works in progress during the triennium. 

Mahnnadi Canal . — The construction of the MaramnsiH Reservoir, 
which acts as a feeder to this Canal, was completed in 1923. Inconnec- ' 

tion with this work a syphon spillway consisting of 31 s)T>hons (8 feet by 
8 feet each) of reinforced concrete has been constructed. This installa- 
tion is the first of its kind to bo erected in India on a large scale 
and it is technically of considerable interest. Fair progress has been 
made on the distribution system, but a good deal remains to be done to 
complete it. ' 

Kharung Canal . — A commencement was made on the construction 
of the Kharung canal in 1921. Moderate progress has been achieved on 
the headwoxks and a fair start has been made on both the right and 
the left bank canals. 

ilfaniart 7?c5crioir — .An estimate for the construction of the Maniari 
reservoir m Bilaspur, which is intended to irrigate €0,000 acres of rice, • 
was sanctioned in March 1921 and work on it is in progress. 

Other icorhs — The hcadworks of the Pariat tank were practically 
completed, "Work was also in progress on nine other small projects 
mentioncd*be!ow ■’ 

Kusserla tank in tho Chanda district. 


1 


Amari 
Jagwa 
Boharibund 
Mala tank in Daraob. 


tanks in the Jubbulpore District. 


Kuinhari tank in Raipur. 

Jla'^onr)' clam for the Chnndia nala tank in the Shahgarh tract 
of the Satigor district, 

Clihoti Dcori tank in Damoli. 

Ratona tank in Saugor. 

During 1922*23 a programme of construction of new works was Pnj<^is xtaiet 
prepared. This programme conteiup’otes the construction during 
next 13 years of tho following nine new works and the completion of all 
work's that are in progress at a cost of about Rs. 5 crorcs. 

Riki.spj/r District. — Maniari, Arpa end Agar Hap projects which 
will irrigate about 80,000, 100,000, and 80,000 acres of rice, res- 
pectively. 



2G 

J\ibhn}-pnre District. — Katni river nnd Unirnr naU 
will irrigate about 1«, GOO and 25,000 acres of rice, respectively, 
area of rohi. ^ ^ 

»Sfon; District . — Bori, Ari and Cliiclilitind tanks which 
about 9,000, 11,000 and 5,000 arrca of rice respectively. 

JJataghat District. — Muram Xala tank, which will irrigate a 
0,000 acrc^of rice. ^ 

AVork has been atarted on the Jlaniari and Bori projects an ^ 
estimate for the Katni river project is under the consideration o 
local Government. Considerable progrcs.s has been made on the in' 
gation of all the other svorks that are included in the programme. 

In addition to these works Kotne further investigation ha-sbeeQ 
made during the triennium of the Ilnsdco project, to irrigate a a 
250,000 acres in the cast of the Bilaspur district. A consmera 
number of comparatively small works, which might in certain cireum 
stances be undertaken to relieve distress, has also been investigated- 



NORTH-WEST FRONTIER PROVINCE. 

The 1921 hhnrij F<'.a«45n an excoptionnlly dry one, c^jKJcially Ch.ir#ctcT el tii 
over the Lower Swat and Kabul River Canal tract-*. Tlie remaining 
Masons of the triennium were more or les.s normal one*. 

The Paharpur Canal was transferred to the District authorities in Rcsnlti. 

1923 ; the areas irrigated by the other canals are noted below : — 


— 

1921 -22. 

19S2.23. 

J923'24. 

Lower Swat Canal , 

175.744 

170,456 

158,763 

Kabul Hirer Canal 

51.328 

47,036 

46.215 

Upper Suat Canal . 

185,835 

181.833 

151,436 

Total 

412,907 

400,225 

350,414 


These results indicate a considerable decrease in irrigation but the 
worst year 1923-21 was better than the average, 3il,609 acres, for the 
previous tricnmum. Conditions m 1921-22 were very favourable for 
irrigation, gram was fetching high prices and the rainfall was very light, 
record areas were irrigated on the Kabul River Canal in both seasons . 

and on the Lower Swat Canal in the hharij 8ea«on. The irrigation in 
1923-21 was seriously affected by plague, good rains and the drop in the 
price of gram , the Mohmands and other border tribesraen declined to 
lease land when wheat and barley fetched only about one-half the 
'prices that prevailed in 1921 and 1922. 

The zamindari water-courses along the banks of the river in the Works in pros»»s. 
Swat valley have been linked up to their parent channels; this work 
materially reduces the co«^t of building kacha bunds in the river bed to 
force the supply (reduced by the construction of the Upper Swat Canal) 
into these water-courses. 

The construction of a bund, costing Rs. 14 lakhs, to protect the 
Dcra Ismail Khan city and cantonments from erosion by the Indus 
river was undertaken by the Irrigation Department and is expected to 
be completed during 1925-2G. 

Some minor scbenies for irrigation in the Hazara district were rro)^<ij ead*r 
investigated but found to l»e impracticable. The possibility of a canal-on<j<Vr»Uoa. 

taking out of the Indus at Kalabagh to irrigate the Dera Ismail Khan 
* district is aU> being examined; 
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STATEMENT 

rnoDUcrrivE 


Financial results ofFrodmlivc Irrigation, Navigation, Embank 




— 

OrxrRst. FistNctAL nricLT^ to i 

ND or 1923.24. 

■Namo ol works. 

MilMRO in 
operation. 

1 

1 

1 

V 

c- 

3 

'll 

1 

1 

1 

1 

"3 
s «■ 

si 

c 

3 

.O 

Q 

« 

o 

1.1 

1 

1 


3 


5 

6 

hbh 


•itiles. 

Mile^. 

Bs. 

Rl. 

Rs 

lU. 

IRmOATION WORKS, 








llADAiS. 








OaDjam Minot Bitet Syitem 


110 

225 

2.78.873 


10,53,212 

2.78,873 



eil 


1.0352.020 


0.89.42.C63 

1.63,22,020 

GodaTan Delta System . 


Uls 








no 


1.C8.61.270 


750,00,029 

1,08,61,279 

Kwtna Delta System . 










aO 


25,15,627 

2,70,222 


27,85,849 

Dm Dumping System . 










■II 




6252,176 

67,42,604 

Vennet Itwct Ganai System 















1,44,445 

AtVeaUota Chanael 















1,7.5.805 

Thadapalti Channel 








Kalingarayan Cliannel . 


0 


1,80,480 


3,29,796 

1,80,486 

DaW Anicut Syitem 


IS 

) 139 

24,56.649 

4,01,CG4 


28,68513 

Chatnhatamhakkam Tank 


1 

1 2 

7.64.143 


3.38, 74( 

7,64,143 

VeVtur Anicut Ryitem , 



0 

76582 

18,90 

.. 


Doinoy Amcul System . 


. 1C 

i 7 

} 3.03,49 


11,03.67 

i 3,03,498 

Cheyyar Ani'ut System . 


. 

1 1» 

9 5.0252 

.. 

1,94,33 

4 6,02,221 

ThirukKoiiuf AnkutSyitem 

. 1 

J7 1 2 

g 355.81 

.. 

5,24.61 

B 3,85,813 

Aomt Sj„,„ 


41 I 14 

9 9,72.61 


35,63,17 

5 9,72.642 

Totndar 



■ 1 • 

25.88,61 

D 5.42,20 

7 , .. 

3150.886 
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STATEJffiNT 


GtKERil. riKiNCHL nCSCLTS TO TVD Of 1023-2I. 




1 






Ulcsgo 

to 


2 

§ 

1 


operattoa. | 


1 

2 

t 

l^amo ot woi^s. 

1 


A 

m 

1 

to 





1 




It 

«> 

•c 

a 

1 

-c 

4l 

1 

-3 

B 

■ 5 ^ 

■ 3 + 



» 


1 



' 1 

2 

3 

4 

5 

0 

7 


\Ii’e«. 

M«te«. 

R,. 

Rs. 

Rs, 

Rs. 

IRRIGATION WORKS— 







eonJ'?. 







ilAORAS— 'ontf. 







Me^mathur Anieut System , 

15 

0 

"5,381 


2.00 013 

75 3Sl 

Vnddhachalam Aoicut System 

33 

10 

80,083 


4 5S.C31 

80.085 

LoTrer OoUtooik Anicul System^ 

480 

020 

19,42,892 


1,25.04,935 

10,42,802 

CauTen Delta System . t. 

1.507 

1,971 

49 20.143 


4,01,30,592 

49,20,143 

Naadyar Cbaimel System 

31 


65,713 

20,175 


85.890 

Renyat System . , , 

145 

100 

1,07.33,528 


2,44,203 

1.07.33.528 

Biivaikustam Anicut System . 

28 

40 

17,75011 


12,42,307 

17,75.011 

Msrudur Astcut System 

29 

7 

51,800 


32.94,902 

61,808 

Total Madras 

4 018 

8,303 

7.09,22.107 

12.53.236 

24,46.86,704 

7,21,75,403 

Bombst ^Sisd). 







^sert Caaal 

283 

32 

27.33.014 


.36,48,034 

27.38.0X4 

Dakarwali 

no 

5 

7.91.716 


27,37,907 

7,91,716 

Canal 

192 

52 

24.75,010 


03.68,353 

24.75,610 

^’^UmKatalYotks . 

600 


83.10.072 

.. 

31.61.400 

85,10,072 

Jsmrao Canal 

Canal 

22P 

503 

9302.292 


6,05,921 

4,77,214 

93 , 02,292 

I 12 

1* 

14^4.074 


14,84,574 

GUr Canal 


~ nlm. _ 

10. 

. 5 

^ 14 

M •• 

6,78303 

1,07,109 


2,44,30,059 

2,35,588 

0,78,303 

1 07.169 


























lEElGAim WORKS 

E9ZS \r (Et5C><-<9n<f. 
0 r«6t G&ul 


Pinj*-! Ctuial , . I ^ 

ladu-Uoi'sEi^litEanL ; 

Ifldu* Canal* Left , 

EaI C&naU *04 Blanches 
Clnti and Gaiaa^ 
CMaSiaP^hn . 
Vies'emKaraani I>nt<Unl 
PUua 

Marri^ah . 

CharoMahmnda . ^ 1 

KartFHomaU 

^*»ir»ah , , I 

’“..Si,'”''”' 





Wotkinj eijcn'cs (diioct ftnil 
tnJiroit) 
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No. I — contd. 


Fixasoial n»sci.TS or tni riAO t023.2l. 










5 W‘5 I 780 I 4.15 23,463 


2,47.747 5,98,15 003 


\l*iiTrD t’novi'sc'B 


568 13,307 1 3 99 03.790 
1 OesU.lsi I 4.1893 278 

1 109 1 901 1 1.23,01.418| 

I '29l-79o\ 64,10,759 


C, 92,45.100 3.00.03.790 
1.09 45.342 4,18,03.278 

13,33.004 1.23.01.418 

4.70,01.348 64,10,759 

•5,01,548 10.75,36£ 
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STATEMENT 


Gesmui. Pisinciai, 


ncfXTS TO zsD or 1K3*24, 



Mlloige in 
operation. 

1 

S- 

2 

4i 

c 

e 

a 


•3 


K 

*5 

t 

a. 

J'ame of TFofk*. 

•* 



C 

5 











■c 

2f 

<1-5 

1 

i 

~ s 



"S 




S.2 

_ 1 

C fi 
<?*<=> 

s 

a 

3 

« c 

o 

ft 

£ 

1 

1 

"st 


Milca 

lilies 

R.. 

Rj. 


7 

irrigation \vork&- 




Ki. 

<anii 







'Jwro P«oviscir_,,^i 
Bjjaor (Xnal 

Goiai Canal • 

.. 

78 

5.55,410 


5,19.009 

5.55,415 

RoliililiaBi Canal 


37 

8.77,292 

5G.4I0 


0,33,702 




311, 02,310 

10,89,037 


41, 81.933 

®“rfllOodhC.iisl 




12 23.013 


1,20.51.867 




1.1050,015 

6 91.407 


1,16,41.482 










R-ldS 

8,811 

12.85.,2,C27 I 

29.0C.I27 

13,62,48,631 | 

13,16.08,754 









299 

1.761 

1.87,27 932 


fl.S2.48.10S 

1,87,27,032 

Stthmd Canal i ’ 


1,559 

2,13.61.160 


0,76,83,433 

2,13,61,450 

^«'Q,en.bc„, 

318 

1.645 

2.62,14.227 


3,31,01,890 

2,62.14,327 


427 

2,242 

3,41,91,617 


22,20.13.801 

3,41,35,647 


328 

394 

18,18,270 


50,70,210 

18,18,279 



249 

13,32,492 


94,17,008 



181 

433 

113 

128 

132 

989 

298 

1.241 

66Q 

1.21B 

1.87.75.174 

29,78,845 

3.68.59,922 

M3.5I,348 

2-21.88,074 

13,09,613 

6,70, 2Ti 

1.87.18,140 

3,09,37,005 

1,87,75,174 

43,78.383 

,75,39 196 

1,30,69,483 


“ 

— 



,21,83,074 
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STATEMENT 


Ce'ceeil Fl’^l^nlI. r.E ciT'' th r'.n o-’ 11(23-2^. 1 


irrigation W 0RK5^ 

(onid. 

P J 4 r —<onld. 

ifozsffargMh Inundation 
Canal 

C(. 8 tral WorValiop . 

Chenab Inundat on Canal . i 

Satlijj Vall«; Project , I 


Total Punjab 
BcnuA. 

JlardaLiy Canal 
Bbv>«l,o Canal 
Tiu Cana! 

CanaU 
^ Canal 

Canal. 

“‘‘“‘Mi tv,., 


e 

>. 

= 1 

t 

3 

4 

^ 1 

Rf. 


o.si.cn 


12,t«.2:8 

27,8S0 

11.C8.0II 


2.15.4!),712 

10.19, 7f.8 


/ 

25,3C,5> 101 

2,18,4l,f0j 

57,70,227 

2,82,153 

C2,36,0'C 

- .. 

59.15.321 

18,23,722 

03.87,383 

8,00,603' 

16.303 

028 

69.491 

2,517 


It.. I H.. 




I M.12.317 15,51,770 

I 490 1,37.50,630 40,50,188 
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No. I — conf^J. 







Ra. 


43.03,010 

12,13.030 


W.IG.ICO 
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Ko. I — contd. 














KAV^GATIO^^ EMBANK. 
MENT AND DKAINAGE 
WORKS— cone» 

^ontld. I 

Eaikrn Striu 
Sann Sagaeyi Seotm . 
Taudoon Island Embankment 
Thorgwa Island Embankment 
Sittans Embankment 


Total Burma 

Toml PioiuftiTe Navigit.oi 
EmlanWeat and Dromn" 


Or\sD Tot.l Ir 


59.b90 
12.49 S92 
2,27,909 
2.53.5U 


22,44.802 
1,11,502 
15 34,851 


=2 


1 1,06.01,552 

26,763 

3 82 22 73 

1 22 

. 

1 

1 1.74 85 549 

9,77,293 

3.82 22.7 


59,890 1 
12 49,892 

2 27,929 
2 6),270 

1,00.94 315 
1.84,02 842 

I 69,65,76.380 


D'DcaiT’: lisni 32.0151 s6.030j.':37 




Gio« lecoipta (direct anl ln» 
direct}- 
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STATEMENT 

UKtRODtlCTIVE 


Fxnaruiial results of Unproductive Irrigation, Navigation, Embank 


QESERd. FivAi<oiAt. ncsiTT.'rs to e>'D o» 1923-21. 
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operation. 
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.5 
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•a 




£ 

8, 

rtame o! works. g 



E 
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£ 








*w 
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1 

H 

1 

5*® 

1 + 


P" 

< 



1 ' 2 

3 

4 

5 

6 

7 

Stiles 

IRMOATION IVORICS. 

Milee 

Re 

Re 

Rs. 

Re. 

M&s&u. 






RiMbikolya Sj-sieai . . 8 q 

151 

51,46,619 

32.72 361 


84,18,877 

Nagsralli Rivet System . 2l 

99 

17,23,332 

430,423 


21,63,755 

Muaiyem Project , , 61 

6 

6,01,059 

3.53,439 


9.64.4')8 

Peddmaidu Tank ... • 

1 

63.495 

17,502. 


80,997 

JangainesUwarapurain Tank 

Atmakut Tank 

6 

71,661 

37.013 


1.05,707 

4 

1,25,379 

63,494 


1 86.873 

Dontlapad Tank . . ' , 





Pavif.Tsi Tank Project . 

7 

1,40.004 

1 34,360 


2,74 364 

itop'd Proje-t * ■ . 17 

lUjijnjram Tank . , 

S4 

2.60,308 

22,89,697 

85 874 

7,88.069 


3,46,182 

20,72.706 

Ponnalur Task 

4 

3,11.883 

1,46.448 


4,53,331 


7 

3 

2.16.676 

73.573 

1,48.203 

37.410 


3,64,778 

1,10,983 

TenirTank . . 






VatnnUTanV 


63353 

25,841 


89.194 

BagiWraTa&k , 

*• 

63,767 

45,057 


1.08,814 

TaUpnUva&kA Teak 

M •* 

4.64.727 

4.71.127 


9.36,854 


1 •• 

^.824 

40,764 


1,09,678 


40 
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STATEMENT 




Kame ot woits. 


IRRIGATION IV0BKS-- 

(Wii 1 1 

Uaoeas— < ont^- 1 

CuBitoni TanA • • i 

UaTkarurTank • • '1 

y«llanut Tank • 1 

Ko< hem"! Tank I 

fiiilUaru^Tank • M 

Xs,:iT.t.mT«nt»«4 mpplj 1 

chann».l . 

Venkatarnram Tank I 

Kuinonl CnJilarak CanaA . 1 4 

BatUT Tank . • • • I 

Kanniamrc'*y'‘“‘ • 1 

Ma^lras WaW Supply and 
rcS ’o-av Anvcul System . I 
raniampatU Rcartvob Pioj ctl 

Total iladtM . . 1 

TVosiBST IRnn) I 

ilaUuaS .... 
Dfct Canal . . . . 



2.C0.T07 

1 . 55.731 e 2,014 

8,01,480 2 00,611 
1,00,800 33,625 

3 81021 1.03 913 

2.33.81,033 3 22,07 914 


4.03.99.759 1 .1,25.51,910 

14,63.705 1 13.25,331 

I 26,80,659 1 7,63,41" 

) WCO.Bloi 4,23,63 
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No. II — contd. 



Ire* iirigkted. 
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STATEMENT 



inniGitios work;- 
BosisiV (StKD) — on{f. 
5att»b Cana\ 

Eajbftt Canal 
Dadtt Canal 
gctainali . 

^anlaU" Canal l^tan-’cnsj 
Pwject) 

To‘al SihiJ 

(Dcccan ^sn 
^Icjahat) 

natUwa'ianV^l^aT'cni t’anal 
Wannoti Tsnlv 
Ttnnia Nn^^a-na TanV 


23 7C.a07 1 

47,510 

OO.OS.ilS 

11,00 618 

103 547 

2.03.7:0 


21,10,347 

4 83 812 

4,84,333 


Lo'ScrVan;!,, 
HarlsU TanU 
MVas^iTatiV 


46,353 

1,02 844 

4,00 229 

9 58 850 


£3,50,907 

33,95,044 

0,78,410 

1058,117 


Total 6um-at-cJmrgo (column 
4 + column 











roccirl" 
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Ko. II — contd. 
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STATEMENT 


Gonui. ris»sci»- sEsrin i 


IREIGATIOX WOBK?— 
(Dsccis ASO 
GcJABAT)— ecnfei. 

EVruk T»Bk 

KotejBOQ TBok . • • 

AAti Tink 


Eew»nC*n*l . -I 

GrierManP.VTCTWoiWs .' 

Vfrl» Rl^eT Irt»sation Wotks 
Cbikbk Cftnai 
lla'ni Tink 

lIu<likun»liT4Bk . 


liWs. I Mile*. I Rs* 


13.10,585 10.87,032 

30.180 83,305 


3 fi.4D.84C 4.01, OH I 

0.15,477 B,e0.K0 1 

« S0.00.01C 

50.811 ^0.393 I 



I oVfcV Cenak 1*1 * 
itor»te MOjk'. 

llamUlTank 

We-llen Tank 

Vfc’agTMik 

Anrodl Tank 
DkantaCanal 


i aod 1 10 1 35 I 13,81,022 


4.:0.296 7.5o.o« 

,,,8.727 • 


AtramuUtcd «>n'>U' re,'™'’’- 
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STATEMENT 


finrfhAt. VfiAtti t*u 


oji«ratl»ni. 1 ^ 


Hi/iUViltl f'll Iril , . 

I’luVilia (hiiiil , , 

I’lllKllI 'I titil. , 

t oil (Juki) 

Mmlia (IiiiaI III' ImliiiH MuIdI 

'I mill. 

Nln I'li'iul mill hl,ii||iliftl 'I'liii 

l^""in|l 'I iiiiK , I 

^'iii«ii|,|ul'l'niiK , 
l"'ii liilwn 11 'I'niil, , _ 

"«ui.vn.,iii. _ 
l''iliillli,.|'Uul, . 

Nlin lUulii ,,i 

N I' I'lit* 'I mil, ^ 

IK, u’n 








Ko. II — contd. 





STATKMICXT 


Nntiip n{ Work*. 


1 


lUlliaATlOX WOllKS-wnW 
Midnni'ur Cii at . 

Totnl ]!eng«l . 
U»iin) rnnvrecn. 

‘'■" fViM . , 

•"fliinl 





'"''■'''"' r.npl 

" nShum . ' u«k . 

*'"1 l-sknii 

*' ■' I mI.( , 

, 

* ; ''■•' ImiI . , 


Cl \ iS»L FINaNCI *!. 


RKrir * tvn »>T JP^S SJ , 


MikAp? in 
ppetntjon . 


g 

5 , 

i-r 


8t.0rt.2U 

CO^O,7C2 

C0,90,240 

8,25.120 

4.21,218 

41 . 08.046 

4,20,?rti 

>«,084 

*' 42,150 

2 - 30,351 
«‘.660 
1 , 28.728 
t>n 


Its 

1.60,31.030 


1,60,81,030 


70,73,301 

33,10,38? 

31 . 80,007 

3 , 01,002 

2 . 35.021 
14 . 00,088 

1 , 47.317 

1 . 60,030 

16.511 

77,987 

63,157 

33,300 

60,811 

31.543 

60.021 


H 


2 , 33 . 18,132 


l.rt2.?0,M8 

03.60,140 

02.81,147 

12 , 10,218 

0 . 67,130 

60 , 01,131 

6 . 72,681 

2 , 17,728 

36,401 

2 , 01,302 

1 , 28,109 

1 , 75,460 

2 , 97,102 

03,203 

1 , 67,740 
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STATEMENT 




OlOss rcceifM (dijoct and in- 
direct). 


PlNANcrAI. BXSm.TS 
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STATEI\IENT 


Gk'^sral FrfA>ctii, besvlts to end of 1923-24. 



Milea^te iq 
operation. 



I 

£ 

Name of works. 

g 

i t 

e 

2 

1“ 


s 

JS 

£ • 

I"! 

^ " 

C 

a 

1 

i t 

£• 

3 

1 

& 

i J 

1 + 

H 

1 

2 

3 

4 

5 

6 

7 

IRRIGATION WORKS- 
eontd. 

U-VITID PsoTWCES-^Onfi. 

Miles 

Mile>. 

Rs. 

Rs. 

Bs. 

Rs 

■Jliinkpur Tank . 



01,788 

16,647 


78,435 

Bara Muafi Tank . 



77,581 

25,265 


1,02,8.0 

Barwar Ijsk* and Canal 


19 

7,P.227 

1,74,492 


8 87.719 

Batkhara Tank . 



4,56,702 

94.530 


5.C0,932 

Jaiwanti Tank . . . 



3,65,827 

43,510 


4,12,337 

Raipura Tank 



1,10.183 

11,857 


1212.010 

BeU Saiar Lake . 



17.435 

754 


18.189 

Tanks jn Banda District 


11 

95,512 

34,278 


1.29,790 

JlacarpurTank . 



4>,935 

16,427 


01,382 

Rampur Kalyan;arh Tank . 



78,054 

12.701 


90,755 







1.40,882 

Belaa Canal 




24,752 


2,72,992 




17,388 


63,543 

BunJo'khanl Irricafoo Surrey 
Kamalpura Tank 


j 

1,83,361 

3 07,823 


491.186 

Ckailuddin HaVac Canal 


1 •• 


1.510 


19,523 


I ■' 


31,575 


3,01,863 

Tolal'CniteJpjovIn'es 

4 23 

1 

1 1.357 

3,91,58,630 

1.79 60,903 


4,71,09,658 


68 




Xo. 11— 
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STATEMENT ' 



Sbahpur Canal 
Gha^gar Cana] 


Panlaung River Imptoveroent 
Scheme. 


R'HtR AND OiUSSa 
OriMa Pio e‘t . 


327 1 298 2,71^9,415 4,06,57 326 
337 1 236 2,6S,i3,77I 1,73, '’6,013 


To a' Uiha* anJ Ori»»i 


Total sum-at-chargo (column 4 
+ column 6). 







Olow receipt* (diie't end in* 
diiect). 


Ko. II— 



Aim inigeted. 
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STATEMENT 


GajfKui, Fwancial rzsclts to zwd ot 1923-24. 


• 

Mileage jn 
operation. 

1 

H 

■ 

e 

E 

l^ame of works 

3 

S 

e 

s 
e i 

•c 

i 

» 

3 

* 

S'© 

K 

t 

d 

•w 

is 
o 5 
< 

5 

g 

« 

1 

S 

< 

s 1 

1 + 

H 


3 

3 

4 

5 

6 

7 

mRIGAT10>' WORKS— 

eontd. 

CevraiL Pbotivces. 

kliles 

ir«j 

Rs. 

Rs 

Bs 

Rs. 

Kha|[\t\ Atanja . 


23 

3.53,931 

03,101 


4,47.033 

Cbandput . . . • 


71 

C.C9,404 

2.84,720 


9.54.130 

Maioflda .... 


23 

3.95,073 

2.13.202 


0 08,275 

Ao-IaSIcndba 


134 

17,51,182 

8,75,074 


20,26,856 

Ghoia.bcri .... 


32 

11,09 374 

4.74 818 


15.84.192 

r.ndtaon .... 


19 

2,33,261 

88,561 


3,21,822 

KharUn.'a 


59 

7.71.C21 

4 S9.G24 


12 01218 

Rooral . . 


10 

3,01902 

1,91 409 


4,00.371 

Rantck . 


200 

23 80,200 

1 14,03,401 


42 95 010 

Ta'cia Kalan 


21 

2,21 .0'!S 

85 449 


3,03 637 

Tsodbla Canal 

GO 

5l2 

1 03,55,-130 

■B 


1,38,40.788 

Xa’cdiaTar 


31 

6 38.019 

I 2 90.524 


9.29,143 

Janun a . . . 


3S 

6 23.738 

179,778 


7,08 016 

Ka‘tan;heri 


17 

193 757 

79 502 


2 75,319 

Cliorkhs*ratn 


48 

9,2(^989 

2 80101 


12 01 030 

l^ofa\ka*a 


51 

0,27.65'^ 

93,89 

.. 

8,21,536 

I’anat , , ^ 



14 43 51.1 

2 33,75 

.. 

10,77.255 

Kumhari , . - ^ 


{ 

6,S7,9I 

90,01 


0,77.927 


(>2 


Dial Bum-at-cbarj;© {column 4 
-fcolunin 5) 
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JvO. II — PonM. 
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STATEMENT 


Gxsb&ai. Fivakcial besults to ETD op 1923-2i 



Mileage in 
opetstioii. 

a 

1 

a 

§ 

a 

B 

» 

^’»mQ of 7ork3. 

1 

Is 

«.c 

a 

.9| 

•t 

1 

J| 

s 

a 

o 

a-i. 

0.0 

« s 

la 

H 

"S 

t 

< 

"O 

a 

■3 

5 

< 

S 

P4 

i 

1 

f 

•8 D 

i| 

? + 

1 

B 


4 

5 




Milea. 

Uilei. 

Ra. 

Ra. 

Ra. 

Ra. 

IBBlQAtlON ’570RKS— 
tonii 

WTB4L rso'viscrs— 

c* 

Khanjaj .... 

■ 


19.16.031 

1.47,361 


20,63.412 

Ku«etU 



2.49 398 

30.582 


2 79,980 

Boharibuni 



5.55 ni 

78.730 


6 33.901 

Eorua Nftl'a 


S 

0.7J,46I 

1.08,392 


7.79,856 

Niwartar Ahrue a 


16 

3.59,916 

79.000 


4.38,97c 

Mala . ... 


4 

639,66' 

60.774 


9,09.441 

Simrar Xalla 



1.86.5GI 

20 880 


2.13,441 

Snrkhijondj 



1.6{.3<>6 

2J,558 


1 83 924 

Ja?«-a 


•• 

2,46 683 

27 15D 


2.7J 847 

Ainari . 



2 9G6S7 

30 907 


3,27,052 

Ctandia Nnla 



3 01,367 

23 3G1 


3.21,731 

577 

ManajatVi , 

Bori . 



501 

t9 


Maoliri 



1 00.591 

2,838 

1 

J. 09.482 

Total Central Pjoriao#, 



32,6]4 

1,220 

■■ 

33,843 

61 

t.399 

S.90 18 664 

08 88,039 1 

.. ^1 

^308,73^ 




64 
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STATEMENT 


OKSEIUL J'iNtNOIAL IIUIUMS 1(1 END itF 1023-21. 


[ 

Mil' aitO in 
nja-iatwn. 

a 

« 

■ 

p 

c 

8 

2U‘-a fA tr’/tit. 

1 1 

1 

A 

2 ) 

5 

& 

m 


1 c 

c S 

/ 

•? 

b 

I? 

P 

ri 

e z 

|s 

"3 

"p 

8 

p 

2. S’ 

? e 

I e 

Is 

t 

mmMamm 

D 

El 

4 

r> 

0 

7 

jijJtfrM'i/o.*; ^v'onK>'-. 

twOt. 

1 


It-. 

IN. 

l!s 

n«. 

Vi’itsm r, 







FwslCnfml . 

ill 

m 

2-.'o;M IK) 

M'.HI.OJl 


3,07,10,073 

I'Ahaijdir r'niml , . , 

• 

• 


OHd.ini 


1001, U>fi 

.SrxIli-UfMt Vinuliri 

IK 

;iir. 

2,2IIAI,mil 


HBH 

3.2(1.17,238 

UaII lltASA. 







T<nl. If, Hi,l,.('„ll,. 



IKI>I M).7 



31,70,057 

Tatik" In fVawAr Hiil<-CV)IJ>c» 

IniAif. 

Tinkii In NiiL-Udk (;. 

fora((„ 



II 01.220 

4 01 HU'l 

7.ii,:ir.:i 

1 . Hr ., 2111 


10.:i.'l.C5>2 

n.77,ito 

'J'nittI JtuJjiulniiA , 



Jif..i7,un 


HMi 









Flielo Can*! 

f. 

i» 

W.27.I7I 



8.41,61.9 

Khuthdil Klian Cana] . , 

1 

JO 

i7(ii.<in 


3,r.1,874 

17,03,011 

Nari UVir Canal . 

:i 

12 

11.17,2.12 

KI.7J2 


(.,30 034 

ISalucVulan 

tf 

71 

.11.1)1,017 

2H.n7 

;»,r.:!,874 

31,70,131 

Tot,., i„,„„ 

Tiox UoRxa 

4.220 

R,0t3 

20.r»J 0.1 2.17 

2l.V‘0.17.17l 

18,1.VVI5 



eg 


*C'anal uiailo oicr to Civii 









40 



nE'DLnsTo emj (,f 1D21.2I. 


navigation, EMI’-ANK- 



Gaajam Gopalpnr Canal 
Hockujgham Canal 
Vedaianniyam Canal 

Total Uadr.is 


HjjJi Tidal Canal 

• ^0 

Calcutta and n. Canal . j ,gj 

Madaripur n. Rouie 

38 

Dredsing Bidjadharj 
t^rcta.e of D.edger 


Total Pengal 
T'tJRiia. 


’ 5'J 493 1.93,283 

00..35 329 1.8 20,,49 

9.21, c„ 

^^•*9 231 I fii ,4 . 1 j ■ ■ 

90.14.118 4„.,,3„3 

93.57.900 

0839 :oo 

37.888 

08.30987 ,,,,,31 


■■8.43,817 r 1.33.09,823 


3.50,2,5 


41 


S’o. II — conUl. 


Tis ni or Tiir yk*h lOJI 21 


c 

■3 

C 

1 

-r 

1 i 

1 ^ 

t£ “ O 

.1^ E 

c E 

s: 

2 

ti 

P 

fc 

<a 

Q, 

y, 

t 

I'l 

7 

& 

'I- 

1 

8 

0 10 

tl 

12 

13 

11 

15 

ill. 

228 

78 027 

10 0 

I'K Hi 

481 —258 

2 01000 —2.17.100 

2 n07 —1.207 

iVr 

edit. 

IN. 

4.758 

245,073 

4,412 

IN 

IN. 

5 01(1 

5 03.142 

5.000 

1 

' 80 200 

2 9}fl84 —2.18 084 


2,95.143 


5.13, 27 

imii 





—5.1 

,837 


£6 208 

2.5,505 C0.703 

2'3 

64.820 


21.117 


4.70 121 

0 04 639 —1,04,516 


3,17.717 


5,122.13 


2 07 oro 

47,131 2,20,523 

3*2 

2.78 400 


57,941 





28.741 


28 741 



1,716 —1,718 


3.02801 


3 01,517 


8 24,017 

7 39.05! 84.99(1 

gg 

10,72415 


9,87419 






—9 87.549 1 


18.028 

1.09.180 —91,102 


65.299 


1.40.391 

15427 

18,023 

1,09.130 —91,102 


65489 

.. T 

1.40.291 1 

15227 




— I.4C3'J1 

1 



•9 
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STATEjrENT 





41 


No. II— oojjfr?. 



5 j -Area irngateti 



















80 


\r\.UnvTfT OF VIlftEST. 


[Sec. 


(2) When a warrant is iliroetcil to more officers or persoiw than one. it may he exeenteil h}* ali, 
^Viirrints tn p->ranii« nr hy any one or more, of them 


Notes. 


AppUcation of the Section. -The Section is ' 

liirectory nml not matiJatorv A substantial | 
compliance with the prorisiona of the Section is ' 
euffic.cnt — 1 r H IfiQG “Sec 77 Cr P C hercbi ' 
directs that a Warrant aha1i ordinarily be directed 1 
to one or more Police Officers It does not say I 
that the name of that Pohee Officer la to be | 
inserted in the warrant na well ns his dcM<mation ” i 
[3 Pot J. 193 ] I 

■Warrants directed to private persons.— ^ 


with its execution {(jenemlly an officer in charge 
of a Police Station) and shouhl despatch it withoot 
delay. Tho officer receiving the warrant may 
a^in transfer it for execution to another Police 
Officer biif 111 eicrj/ ni<fnncc n regidtir entlorfemrnf 
must take pl.icc, <0 thni Ihe name of theoffeef 
erecutiiip Ihe prnec«? miy he apparent on the order 
itsel/ Ben. Pol Man. 2nil Ed p. 39G. 

6. Effect of^ omission of the name of the 


When Police Officcra are a\ ailable, a warrant shonld 
not ho addressed to pnratc persons (R \V R 74 ) 
Police officers cannot entrust warrants 
to private persons,— when a warrant »s 
directed to a Police Officer, he cannot endorse it 
to a pniatc person and therehv authorise him to 
0X001110 it See 8 79— it can be cndor«ci\ only 
to anotlu r Police Ofhcei-Soe also .4bW 51 Barb 
512 ] 

Procedure —Warrants shonUl be direeted to tbo 
Ronnir Officer of Police m atteiuliucc at a Court, 
III wliom they should he rejcutcrcd in n hook, kept 
for the purpose fto should then endorse on such 
warrant the namo of the officer whoischaraed 


would certainly be extremely difficult to carry on 
the Police Administration of tho country if «*«ry 
warrant had to be directed by name to a Polite 
Officer and upon his transfer It wero to become 
incapable of execution till tho onTue of some other 
officer had been substituted in his place ” 

6. ’Who may oxeeuto tbs warrant.— In Enplwh 
Iaw, tho actual or constructiro presence of the 
per«on named or designated in the warrant ns Ibe 
per«on directed to cxeeuto it, la necessary [ 

7 C and V. 2i5, See J Cow. 63.} 


78. (1) A District Magistrate or Sab*(liviw{onal Magistmte muy direct a tvarrtinC to any landlioWer, 

Warrant max he directed to land farmer or manager of land witliin lus distriet or sub-division far 
loiers, lie tlie arrest of any cscapeil convict, proclaimed olTcnder or person 

wild !ias licen aernsed nf a non-lmilalilc offence, and wlio has elndcd pursuit. 

(2) Snell Jandliolder, farmed or manager .sliall acknowledge in writing the receipt of the ivarrant, 
and ulrill execute It if the person for wliose arrest it xvas issued, is in, or enters on, liis land or farm, 
or the land under liis rlnrge. 

(•7) iiru tile person against wliom Knrli warrant is issued is arrested, lie s]i.all be made oxer 
«itli tlir •nnmnt tolliom-ire.t|i.>licc.olli|.i.r, wlrosliallcanie liim tolio Inkpn botOTO .-I llasistralB 

l.aMiiK i„ tl,o i, laX-ra nndcr ucclion 76. 


79 A wnrr.ml tlirortcil to nny poltcCMiflicer may IvUo be executed by any otber police-oiriccr 
Wftrrwiit .l,r,< e,vi t„ jioiiop.nffie, J 'vliosc name is endorsed Upon the warrant liy the uificcr to xvhom 
it is directed or endorsed. 


Notoa. 


Endornomont by namo. 

fft.J.., .Im ..m m,, 


r. /nUijy I .,-,,),. ) „ 


M> S.K'.) ' 


'ndonenirnt »h 
... « rertain peiwo 
•iiiii »» uinl,.. the arrcMit W 
•^l. tlKiwarmnlf. nwj 
ll U ji'(t tu puwMir 

■ h....r,rr :i I'At J. PCI 


2. Endorsoment of warrants under Special 
Acts,— 

A aprcinl warmnt insued under fl 0 of the 

Pri'TPiition u! (iniuhlinjr Act (IV of lRS7)C9Ul'e 
rxiH-uttsl only by the olheor to whom ft i* difcete* 
b) iinme 8 70 Cr. P. C. does not iip]dv to 
cns.nl3H5(l) The Ihimn r.nmhhi.i? Aft (Iff 



>>ARKtNT OF ARREST. 


81' 


1 


lR9f>) contftm* no pnni'ion nutbori'ing the 
fn>*ors«-tnent of tho ^nrnint un«!or S fi 

tbrrrof bv the ofTieor to whom it «» i»«ue<I to 
another officer [21 Cr. P (I, H ) ] Rimilarlj onl' 
the peraon named in n warrant under S 45 of the 
Chowkidari Act (Renjral VI of 1S70) enn lawfullj 
execute tho warrant [37 C 122] 

"Only tho officer named m tho warrant 
can endorse it. — Vliere the warrant was direct- 
ed to the Court SubIn«iicctor, in hi** absence, the 
Court Head Constalile, cannot endorse it to ans 
process-servinp peon Onit the officer to whom 
the warrant i« directed can lawfully endorse it to 
another officer [ 27 C 4.'>7 ] See al»n 18 A 2'I6 


4. Process-serving peons- are not pohce 
Officers within the incanin" of S 7« Cr I’ C 
[27 C 457]. The terms of S 70 c\pii'-«lt proiide 
that no other person ciccpt a Police Officer, is 
competent to cTCcule a warrant of arrest under 
an endorsement from another Police Officer (ibid ) 
6. Endorsement should not bo made by 
initials.— A >Iaj:i*tmte is piiltv of press care 
Vssness in not sipninp his name in full tm a war- 
rant but a warrant is not inialid mereli because 
it has li* en initialled [.I Pat, J 1513] Where one 
of the endorsements is onli b\ initials, the 
warrant will be lepal if the initials are identified 
by witnesses [5 C N 447 ] 


ihall notify the snlistsnce 
reqniml, almll 


0» The police-officer or other person executing n warrant of arrest 

theicof to the person to he arrested, and, if so 
Bcation of Bubstanee of warrant , . • .i 

shoiY him the warrant. 


Notes. 


Application of the Section.— All that tho 
Section requiros is that the accused shall have 
reaBonabte opportunity of knowing on what charge 
ho is being arrested and before what Court he is 
to appear, so that he may take steps for arranging 
for his defence The omission on tho part of the 
Police Officer to explain to the accused the 
particulars of the warrant after showing him the 
warrant doci not invalidate the arrest, when the 
accused had snfficiest opportunity of reading the 
warrant itself [3 Pat. J 493 ] 

When arrest will be illegal.— "’hen the 
contents of the warrant had not been cxplamea 
to the accused before his arrest and theaeeused 
had not had a chance of seeing the warrant and 
reading It, the arrest was held to be illegal— 23 C i 
b90 . 2fl C. 748. ■ I 


Beslstanco to arrest under illegal w’®*'- 
rant.— Wlicro the warrant itself is uHia iiwand 

illepal or has ceased to bo in force on ‘he dale of 

arrest, resistance to arrest docs not constitute anj 
offence— See 10 C. 18 i 13 B 168 - 22 C 286(290) s 
10 P R. 190.5 8 24 C 320 (32.3) Sfe also 28 C. 399 s 
35 A. 103 16 P. R 1904 (escape from custodv) 


Arresting officer bound to have the wsf* 

rant with him at the time of arrest.— The 


I 

I 


officer anesting, must have the warrant of arrest 
»« hi* possession at the time of makinp the arrest, 
otherwise the arrest would be illepnl— 5 A. 318 1 
Sec 27 A 258 ^259) The person soupht to be 


CalUanis 2 R 4 S. 36.1 ^ The police officer who 


9. Distinction botxrccn 6. 86 ond 8. 80 Or. 
P. C.— The proiisions of R. 80 should not he 
extended to an aiyest hy the Police on an order 


officer IS bound to do so is to extend tho law 
bexond the limits laid down br the Legislature 
—27 C. 3JO 

0 Police officer acting bonafido— is pmtecte.i 
br B 79 I. P r.— .8ce 21 W. II 51 19 W. R ,-wi , 

o'w. «.h8. 


. Tbo or otl.rr prr,o„ rxrrnlinp . xr.rr.„t of .rrr-t .l.»ll f.ol.jrrl U,;. 

• „roxiMOiisnfa«*ti.m76iiato^rrnnU) witliont unnecessary delay 

'’n aricsted to be brought before {'*' • . — . . 

without delay. bring tlie j 


i< pervon nnvsted Wfore tlie Trurt l>efore wliicb ),e 


tvd by law to produce aiicb peixm. 


Notes. 


Character of tho warrant to which tho ; 
section refers.— The warrant Is not a wamni 
for commitment but merely an order autbonsing 
the police officer to whom it !• addressed to arr^t . 
the person and bring him before a particnlar 

msgi.trtie, TL# warrant Is exhaustet as e^na 

•he person arrettol is produced l-cfiwe the Coo 


To aothertse further deteetir-r, ae CT-Ser or.'er 
8344 Cr r. C. IS rreo**»ry The wtrrart f<r 
further delrc’ioB wicM l.e t»e <f c* e- i-i«t-eet 
Greeted to a ;sih r or cSlrr laiisg 

rtylo recTire art kerp l‘ e — 4 R L fsf ) i 

t, Ucnocoaaary detention la pucishtble.— if 


U 


82 


_ KAKtlAIfT OF ABREST, 


ft person nrrc'ite 1 i« dcHine 1 Ijy a police oScftr for 
over Ut jitiurs [is luquuud by S (il C>, P. C ], lie 
IS puni'li.ible Hml-'r S 2.1 of Act Y of ISCI. Deten. 
linn means coutiruous clctcniion Sei* 1 \V R 5 • 
fl\VRh!i: III WJlSCi. 

3. No particular time fixed for execution 


^Vhcrc wamnt may bo cxocuted, 
BrilisU Iiuliu. 


[ Sec. 

of warrants. — TUo Code eoutaios uo provisions 
«•> to tbe pftrticulsr Meek.d.ays or (itue of day 
when nn ariest limj be mode Iii EnRlaud, arrests 
for felonies may be made on ail tiie days of fbe 
week and (luriiif; niphtR as nill as days' Pes 
f!>tufiu*. 3 Cox PR 

82- A. warrant of arrest may be evectited at any place in 


More prosaneo in “British India” mav 
not bo sufficient.— Tiic mreat of a pcfRon for 
an oiTonce cnmmittcd in llrtli'li terntoiy and 
not coininittod on tlio Xiram's Raihsav fTbe 
IljdcTntin.l istatc Itnilnav) nr m nny way con- 
ni'Cted wiib tlio ndmini'tr.-itmn of tbe Railway 
merely t,ccin«c, be pl.ya.ciliy prewnt 

on a portion of tbit line nf thj ItailwnC, ia lUecral 
Ibe tnkin;' of tlie ndraiitasre of tbo t.ict that 
criminal jurisdiction along tlie line of tl o Railway 


ha« been granted to Uritish Government b/ticftty 
would bo an evasion of tbc law T See 23 C. ^ 

(P c.)]. 

2 . Evasionofthelaw.— 

It wouldbc a mere esftsioii of tbe law to arrest a 
person 10 British Indin [eg, (be Bcsideiifvcf 
Jcypur} nfter basing him first arrested by a con* 
Iftblo of tbc Kative State outside British India 
7 Bor h3 

83. U) IVlion n Mni'TOit 1 . lo to c.ccaletl ouLiclo Hit lorallirait. of the juri.diotion ot Hie 
0"'"^ ‘‘““'"S *'’<1 «“<•. encli COTII t may, instead of clireoting racli 
.... warrant to a police-officer, fovwnvcl tlie same by po«t or otherwi*® 

0 nnj str.vle or Bbtrict Saporintcmlcnt of Police or tbc Commissioner of Police in a presidency* 
town wulnn llic local limits of \vbo«c iurisdiction it is to be executed. 

p) Tbeptijistrile or District Superintendent or Commi.«siooer to whom such warrant is 
ai e. am cm oixc bin name thereon anJ, if practicable, cause it to be executed in manncf 
herembetoro proMded within the lo:al Umils of hix jurisdiction. 


^orrautB ismed 
Braicti of Con- 
tract ACv. 23 M 21'f 2J M. 4r)7 . 20 A I®! 
ttio 11 lb n. is3t 3j p, R nsas. 17 r. r.18og. 

RrYt®*" at Aden.— 

Bee Bi.^» nn j OrJ N W, p ^ g 10 p 3t»1. 

S. Arrest Of persons m Jail.— See S. 3 of the 
1 rnoner i Testimony .\ct XV of ISGO 


Notes. 


Outside the Iccat limits.— The 
iiinst not bo understood to inelnfle any 
outside British India See B. 82 Suprj. 

The section is merely directory and not 
mandatory . —1 P b. I8ec 

Magistrntca competent to oct under the section “ 
Tho pouer under the section may be exerci'cd 
all pTovineinl magistrates — See Seb 111 (I) (^l- 


84- (f) a warr.iiit directed to a police-officer is to be executed beyond the local limits of 
cS^oniaubleYunSS^^^ the ju.mdiclion of the Court issuing the same, he shall ordinarily 

nMlwW n 1 . * «. *'**‘‘* ‘*^ fo’’ eadorscroent either to a Magistrate or to a police-officer 

tUw r' »»» elurge of a station, within the local limits of whose jurisdiction 

the warrant is to Ic executed. •' 

shall ll. police-officer shall endorse his name thereon and such endorsement 

llZ police-officer to svhom the warrant is directed to execute tho 

•luch ViMTiTit * » nnd the loc\l police shall, if so required, assist such officer in executing 

t! the MaciMnitu nr *' to bclicxe that the delay occasioued by obtaining the endorsement 

p< cc o ccr within the local limits of whoso jurisdiction the warrant is to 
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be execnteil, will prevent such execution, the polJcc-oflicei to wliom jt is directed msy exeento 
the sime without fucli cndoi-semciit in anj place bejond the local limits of the jurisdiction of tho 
Court which issued it. 

{4) This section applies also to the police in the town of Calcutta. 

85 When a warrant of arre«t is executed outside the district in 'uhich it was :esned, the 
Precedare on arrest of person pcif on arrested shall. nnle«s the Court w liich i«sncd (he warrant 

gainst whom warrant issned. within twentj miles of the place of arre.st or is nearer than 

he Magistrate or District Superintendent of Police or the Commissioner of Police in a presi* 
lencr-town within the local limits of whose jnrisdtclion the arrest was made, or unless- 
ecurity is taken under section 70, bo taken before such 2Iag,stra(c or Commissioner or District 
'uperintendent. 

83 (1) Such Magistrate or District Superintendent or Commissioner shall, if the person 
Procedure by Mapistrate before arrested appears to be the pcr«on intended b^* the Court which 

Lorn person arrested i$ brought issued the warrant, direct his remoial in custody to such 

'ourt : 

ProNided that, if the offence IS bailable, and such person is ready ami willing (o give bail to 

ho satisfaction of aucli M.igMrato, DMncl Superintendent cr Comrci«s 'oner, or a direction has 
een endorsed under section 7(J on the warrant and such person is revdy and willing logivo 
'lo security required by sucli direction the Magistrate, District Superintendent or Commisioncr 
lall take sueli bail or security, a« the ea«e may he, and forward tlie load to the Court which 
sued the warrant. 

(2) Nothing in this f.ectioii shall be deemed to prevent a polfccoOlecr from taking security 
nder section 70. 


Q, 'proclamaiton anti AUarhm^nt. 


87 (J) If aiij Couit has reason to hclierc (whether after liking cv idtncc or not) tint any 

person against whom n warrant Ins been issucil bv it Ins nLs. 
r~l™.tl„ntorr<T..,..l..co,.,l.nc concx.l.n? hinw If -o tl„t .,ch „n„„l l,c 

i-cntoa, unci. Court may « "H”™ P'™’'"™''''’'’ "■’I"'"''- «'> "Pprur «t . 

rrc and at a v]H-cifircl timi- not le*-. than thirty dry. flora tho date of pnhliMiinij rerh 

wksnintioii 


(P) Tho liiral inntion -hall 1 e pnldi.lual no hJIon . 

(u) itshnnhopnhi;rlyroadii.vomocon.p;ri..ui. pljr.-ortlo torn, or .niijo in nLW. 

vncli person ordinarily re“i‘b~*; 

(h) It slnll U* Hlllx.sl (o poi««-con'pieconx|nrt ttfllr I or 1 — «-«lrv! j*, wJ.H, , 5 - 1 , 

idiH. or to vimeeon-pVc p!i“f tf sa-’i n t r l 

.p’-C''=« psrtsf t* r C rrl-l. 


jH rsoii owliinrily 

(r) H cqu slnll U- .fH*.-! !» 

(V A .lairnioiit in nritinn ly 'In' Court i-o 
ri^elsmstinn was .lah pnlillslnHl •«» « rpeei* o 


A mIJ 
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[Sec. 


r^ITv' pablMirf 


1 . Previous issue of ■warrant. 

TJu' prpMoui jssuf of a warrant a}raini,t tUc i«rstm 
11 Jioce flttctidauoc liefoio the Court U rt-qnhccl ii a 
m-u-s'^ary cQiuliuon If'tlus, U T%aii«»ff. an 'pm. 

iwtJinsj, relatinj.' to proelnnitition and nttnclimfnt 
1> P H lSO.)-r>X 12.-, 2 

faifnself 

}l,.f, 

S'^ I 
tint 
for 

i*"amR n wntten vroclamntiow.tllG ofaqer.'se^ 

to serve tie warrant, must be eiaminod 
>• to It.c «ua>»w. 

It on In. OTnten.o nn- nil, or -roumj* (lio 
Mocotnnt ..o.tea t\„t H,o ntvSwd „ 

.nS™ S' "'""'•■'■r , ft, the 

Vo-nt. [\n\\ 11 Id 11,7 ,, ij 

‘"“I “Atconaing.”- 

" n. . ; i.I, "'O'''™.' 

-ff x-tS '.Lo";";"','",',' 

< till cnmmahcoinontof u>ncp»Wnt. IfnnerLn 

o p~'-. i”,..'; 

(1 V .rt/1 if,,.' 1' — 

t.-.r..;a'iv «?,» ; . "‘■‘bo 

.'no ,„.,o,Vi 

I’libllciitiini of 

M. V Form. So 4 

•i( from If- .1 ‘"I'ltrwVon. 

tiw vridl 


T. Coi»lifion pivealeiil to ontrr. 


4 . For a conviction under S. 172 I.P.C.- 

It «s npce^Mrr to proic tlmt the accused know or 
liad Tendon to bohese that a warrant had j«*Dei — 
S'v 4 if. 30S Sec also 5 H'. K. “I • 7 .V. P. SO.K- 
R W'. U 70 • 24 r U. 1890 
Proclamation in petty cases. — I'Tien the 

offerer is a petty one. it would he more jaiUcions 
to tlrnj) proecpdinps than to t'stie a protlamntion 
AKaiiist the nbscotidor.— 3 L B. 3J6 
® Procedure. — wiien it is allejted that an seemed 
jicrson has absconded, evidence to prose the allepa- 
tjon should be tnVrn [cf. S 512 iii/m] If tti» 
itapiatratc considers there is snflieietit pritnu /uc'^ 
proof of the offence, he can proceed under Ss S7 
and S8. If there is no pci’ina /acic proof, proclaw*' 
tionnnd attnchmcnt should be refused — Scc3 L-C 
nr. - 19 iV U. 12 Sre also 7 if m. 

7. Change of liaw.— Under the Codes of 1581 
and lt)72 procHniations could not be l<»urd 
in summons ca»cs [Sec S. 1"2, Coile of 1872} 
Bnt the word ”nny person” m the sccfioo 
clearly includes also an absconding accBsed id 
a summons case. But to Iny the foundafion for 
the issue of the proclamation, a warrant shouM I’O 

previously issued under Cl (6l of S 00 Cr P.C" 

5 N. 125 ' ' 

8. The warrant previously issued must bs 
a valid one.— iVhere a person discHarped m * 
case of chentinsr was called upon to sho" cansj* 
"hyhe should not be rc-tried but before he W 
opportonili of showing eau«e, n warrant of arre'l 
uus issued that the order for warrant 
.7n.l the onlers under Ss 87 ami RS Cr. ?. C. upf“ 
the accused absoondini; weie passed ivithoot jon'J 
dirtion~15P. U 1893 : See iilsu 3 X. X25 

0. All Magistrates competent to issue pro- 
clamation—See Sch ill. Cl (4) 


-(’’■from th- dur'.,V*iV'''^‘' *^7'* reckon. I 
«»itc .,T n,oor,mplpte,,„j,|,o..H„„„f 

C. tlu’ (rttw nn . 


dStSSr ron- | 


the J*t’i)viinniifin}i. 

MadU. C. Cr Iter ease 204 of 1901 and I2 
iW>-Cr. R 7 of 4. VO I 

13. Provisions of clauaes (a) (b) and (c) i»' 
perative— In respect of the rules rcf^irdinj? *. 
rime and the ).ht es of proclamation the section ** 
impceative and a neirlcct of such rule* renJers »>J 
peoecedinps roirt— 19 M.'J.- 21 Or 210 <P/'-' 
A. 572; }4 R n. 153 Where n prnctamatn’" 
lesueilonOih Xov, Rted the date of tlio al’r'"' 
ranee of Uie accused ns lUh Dee. and nlth"”* 

published bv iiffiviu;? n cmiv on llm CouH.hou«c ^ 
ihe «»b and wns not imtili.hcd in the phice 
tbe neeusrd resided till the 
WRsnti lt'i.^1 prts.Inmation [it* 't .3] R"' 

17 \Y, R. 10 

14. Publication at the accUBCd’s 
roaidoncoth© most important part . 

m««sf >in|M>rtnnt par! of the publioati'in 
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■ proclamritioii umler 8. h? Cr P C i« tJ'** puWiah- 
inp of it in tlio itcciudVa place of rfawKiici {0 
V R. 191G] 

16. Absence of validating order under Cl. (3) 

In the absence of n stfltcuinit issiiotl l»\ the court 
in«ritinp to the offoet that the |)ro<’l.imal>o« w.n 
published, the subseciueiit .atiiichmcnt f 
illegal, and aalc under it is a nullitv 27 A 57- 
See 9 P II liH3H 22 A, 21G Magistrates when 
acting Under S 87 should nlwnja make an endor- 
sement or statement m writing vnlid.iting the pro 
elamatioii as eonteinplaled li\ cl (3) of thesection 
0 P. R. 191G 

16 Effect of defective order under Cl (3) 
An order under 8 87 (3) (*r P. C stating that the 
procbination x\as dulr published, but oiiiiltiug to 
speeifr tlie date of the piihlieation, cannot lie 


considcrcil ns eonthisiie ovideiitc tlinl the reciiiire- 
menta of 8 87 had been eoinplipd witli 21 Cr 

210 (P) 

17 Proof of publication Tlie prosecutmn in a 
ease against an nhscondiiig accused ought to 
file the stufenient referred to ni cl (II) of 8 87 Cr 
P C to prose the fact of nl>«(ondmg 1“ fr 
78(M) 

17a. Wheninformalltyiscurable. U'l.en'npro. 

clamation under S 87 Cr P C is miide and is rt nd 
and published in the pinci h, where (he nb«condeia 
arc most hkelj to heir of it, the nii re omission 
to afltx a copj of it to the court house, is in tlic ah. 
aeoce of prejudices, an irregiilnriti curnlile li\ 
S 537 Cr P C .lO P II 1917 foil ilt M 3 
17b. For iiistructions rcgnidiiig puldicntioii of pro- 
clamation Sen Ring Pot Code p 280 


fIT. Pcitfiltt/ for dimheitiriu'c. 


18 The Position of an absconder An accuaed 
pcrion against whom a proclamation has hcen 
iss'icd, must be regarded as m contempt until he 
has come in and surrendered N'o petition on his 
behalf can be cntortnttKxl until he has »i> surren. 
dered -2 K P. -kH IV W, U 10 

19. What an absconder should do after 
surrondor -Tlic abscondci ahmild appear before 
the Magistrate and apply to be <lisclnrg«*d, on the 
ground that the ssarnint is inforni.il, or olhcrwiae 
offer aome cxplinatiou by w.ij of purging hi« 
contempt He may nppl.i atithe same time tor 
tho roloaso of his propertj The jrngistmtc niaj 
then determine judicially whether the warrant 
"as a vnlid one and when he has done ao, the 
abseonder nia> uppb for a reriiion of the pro. 
eecilmgs— Sec ’g. N P, 441 . R 

20, Magistrate enforcing penalty cannot 
utilise provisions of 8 837 Cr. P, C— ” 
is not for the JIugiKtnite enforcing the jwnalcotise. 
«|ueiKOs of alleged disoljedieiice to a pn<l.imation 


under 8 87 Cr P C to nlilisf tlic ]>roiiRii>iis of 
8 5.17 Cr. I*. C. to cure anj defect in the mode of 
publieation of tin* |iruc]innst[oii It is for tho 
8os*iona .ludge on u]<)>caI or the High Court in 
rerision l« consider whether the defect i« ciimhle 
or not— 19 M .1. 

21. Section of tho I. P. C. applicable on dls* 
obodienco A vmrmDl of nrnst should ho 
sharply distingiiishid from a Hiinimoiis, notice or 
onW. It is addrcsseil not to the jiorNon arrested 
but to the ixdiei ofhci r directed to make the arri si 


, \ ■ , s ' ■ ^ ■ 

eonder should 1 h- ihalt with under the Cnminal 
Procislup’ Coile and not uiubr 8 172 1. I’. C. [7 
X P-SOS ) If the absioniler fulls to attend In 
olxsliciiee to the prrs'lnin.stion he should lx* pro. 
cei-disl against under 8 174 I. P (* [ .1 \\‘ R 
71 . 7 K. P. ilO.' ti W. It 70 1 n P. It l‘>'«^ ] 


J r. 


22. Cost of proclamation tobo paid by absent i 
witness— IVheii a proclamation has t)ccn l••■uc1l 

f . -‘-ii„ess,if the witnets shall after. J 

lid the Court shall be of • 


is api>en 


wanls aj,jM.nr, niiimie V.OIIII “■« I' l”. 

that sticli « itiicss lin« iib«eoiide*1 or coTieealnl Inm . 
self for the piin'<'«e of a>oidiiig the scTSiccor a 

wnrruiit ujKiii liini.siieli Court mas onlerthe witness 
to jrfiy the eie-t of the proclamation— 1' ilkiiis 1*2 j 

23. Simultaneous proclamation and attach- j 

raont -A Magistrate mas in a prop r «-»se, snool- _ 
tsneounlv i*«iio j>roclamalioii and make an ' 

forstta.hnieiit of the priiperty «f ‘be ate^soMting i 

sreij*e,l - 29 C 117 


[Nole-Thi wnnl. "at ant liiut “ in 8 VK js, inis to 

this eowrlaMon] 

24 Proclamations to bo preservod. - 

Magistraii s rmght to Iske jsiniruUr larelnessis 
where a Court i« a*te«l t<> rtinrwale prteite j.fv 
|« rty tn |<n— ersr pns lairislions ; ami the rrr</r<l« 
must U- ►«> clear as to sati.fe the Court that all the 
legal formahtie* » ere iluly «4.wr«r«! 14 11 It Id 

U ht re th. n fors* f n aee»x.lil r,f ll.e negteet of tJ - 
Ixraer C»wj»tp. ile^e n.aleniS Were f>ot t'tl).- 
e.*tning. the onl. r r> r attsel.hiei t «a. set so.Ie 
1.7./] 


88 (I) The CV.urt 

MUrhmrnt of ]<ropertt of j«'r»"n 
*' setxotinp 


r.V Sml, i.nlersliuU ai 
"itliiti tlie (listiiet in wliii 1 i it 


ft |m<-lsni»t!en nniltr '•7 mat at ai 

nttAclimetil i-f am pn*iwrtt, rottalle .r ir ' 
U'l.mgiiig Ili^ pisK'lsintt'l peT-.'.. 
titl.onietIicatlaeI.r«.t »f *».' 1 - 1 -"rii.. 

ms.Ie; atal it shall aulU-rtf. tie atta^lrVet 


' rtler tl e 

. IT 


! |.-TW. - 

prt jwrtr 


S0 PBOCI-OIITIOX \XD ATTACHMENT. [ SOC. 

to NUL-li poi-sijii wiUiOHt Mich ilKlricl by the Uhlrict Magistrate or CUiet 

Prcsiih'iic-j Miigislrntc within who^e ilMrict snch properlv is nitante. 

(.y If the propei-ty onlercd to he iittnched is a ileht or other inovenhlc property, the atta^h- 
iiifiit uiult-r this fieotion shall he imule — 

(^u) by FcirMre ; or 

(t) by the appoiiiliiieiit of a leceiter; or ^ 

(c) by un ortler in writing prohibiting the delnery of snch property to tho proclaim 
purvoifor to any one on his behalf ; 

or 

(({) by .til or any 1 w o of siieh methucis. as tlie Court thinks fit. 
fj) If the property orttered to be attached is im««i\eatiU>, the attachment under this fiecfioa 
shall, 111 the c.isc of 1 iiid paying levenue to Goxernment, be made through the Collector of tli^ 
Uistrict in whioli the laud is -ilnate. and in all other cases— - 
(() by tukiny pi'vvevsi.m or 
(Jj h\ tlie apiiMintnienl of u teecucr ; oi 

(7) ly an onlci m writing prohibiting the payment' of rent or dcliteiy of propcd.’’ 

to the pro daiiiied p<.*i>on or to any one on Ins behalf ; or 
(>i) hj all ui any two of such methods, ns the Court thinks fit. 

(t)) If the propel ty msleusl to Ik* alt iched consists of li\e«fockor is of a perishable mtui' 
the Coiiit may if it thinks it expedient, onler immediate sale thereof, iiinl lu such case the pnice 
of the sale rh ill uhide the oidet of the Court 

(C) The [Niwei-s, duties and liabilities of 11 iit-eiser ajipninted under tills ».cclion 
be tbe saiiie as tbose of a leceuer n|)|a>intcd under Cb.'iptcr XXXVI of tho Cofle of ■' 
Vroeulure 

(T) If the proelutiiud person (ha’s n<it appear w ithin the time specified in the prodainstic^ 

the pnipciti under aUaeliuieut slv.dl tw ui the dlsp^uUd Go^erwwwl1\ but it bUuII not 

until the espinitioii of hix mouths from the date of the attachment, unless it is subject to 

"■'Ini'l tliu C.Jilrt ciiMdi-is tliat llic side uiinld 1)0 for llic bencifit ot llio oimef' 

oitlior of iiliich ciisos tlio t'lmit miiy oniiM> it to Iw void wlieooter it tliiiiks tit. 

fi-o/OKod ooioodiiiro,. Srrilm,- .tto. .i.hv,v„ra, («) „( BocUon 88 ol U- «o<l CoJt, ll" 

lilt' >ul>btction« »lis!l In' inoiTifil, tininfU 
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latcs anil refiuires proof tVattlio offmder did not I 
ab'coml or coatcil liitnsalf for the pnrpo«c of 1 
nrouling; ancst, and that lie had not had Pnch | 
notic' of t'lo protlaimtion as to enable him to ' 
attend \\ithm tlio time prc-cribcd —15 B R IfS ' 
iVe d U R Gj OPR IfllG 

6 Objection bv tho absconder to validity 
of proclamation, attachment andaaJo.— It 
ii opt 11 u> 'lie allei'id ih't under to proTC (1) th.at 
he mi lint tili'toii lin^ (.) th it there wa« no pub- 
lu iiirn at all er tli.it the xiiccUm.itinn was defcc- 
ti\e, e q that it ipi'tiicd no ditc for his 
oppc.nance — :/l !■ I; I'llT finf.^ecCr R HUG 

6. Recusant witness.— Where a letu-^aut witm's 

tlooi not ni-ikc hi' appi.ii ance the Ma^iotiale mai 
ftll anv init of the ntt eln d piopirti aiulrccoier 
tlic amount of fine nnpo'el on him. and the fine 
i« not illtinl h\ ri l'<•l1 of the wu»u»»’« answer 
to the charge not luniug bein teeorded— .i W ft 
4MU) 

7. Procedure -Forfeiture of pioi«Mi\ of an 

nb'Condiny o^riid' r who appear' wuhin tuoicai' 
from tilt ntlni hmnit oi hm propeiti 'hould not be 
c 'tniod lliTo I tl* ot. II at*/ f»ffi I a triinift, ttt juii y into 
fAeriPi'^ij ihe < (fi II fe. « nl<ra'i. and when the 
accU'Lil nppi iir-, hr i« hound to Hiti'fr tho Magi' 
true ill t hi L.1' not hetn a^oiduig the iirnee's 
of the Lnuit t W n CJ 


8. Applicant’s remedy if tho property has 
already been 8old.-< ss> Ci P c prondcs 
fill ajiphi irii lib h\ the ,ih'c nding offcndci only, for 
rc'Turnii n Ilf the jiropcrii att.iehed, and no piori 
Sinn I' nnile tor daims bt third parlies to eneb 
priipcriv Uiici’ file wte oj 'lie pio/vi/p has di.fj, 
de-n if.iiVif if ciniiif be inf ctea of the 

.n»f/i,ia,/fIie„I,.<-,„*, -[spn unij Criniinal 
r .'i? \ ’«”'!! ‘■""'pel iC'fitution b) the purchaser 

[22A JIO 27 A 572 See 3£» PR 1917) 


12 . 


13 . 


14 . 


Suit by absconder to recover property 
sold.— S f.9 Cr. r. C has no (ipjdicaiion if the 
nttechment and sale under S S.S h not a t-iluf ree 
[ See 21 Cr 210 (P) C. T. R. 1910 C-nfrn :!'l T E 
lyi" • ] In pucii a ca'o thcie would apiurunly 
be no legal bar to a civil suit for recovtrvhj 
tlio ab'conding partv [ See (’04) A N. lo9. 
39 P K 1917]. But wlere tho accti'td nht-c 
property was ntfacbed, did not appear williin 
Sjctirs pf the nttnchnicnt and tho properti irn* 
thereupon ordered to be told, no end aciieu 
would he to set aside the enlc [h W R (Civ ) 207] 
Application barred if made after two 
years. — An application nnd* r S M) Cr 1’ C fnr 
retnrn of the properlv nttrehed made nioietlun 
two Tears after the aitachnit nt, is barred— GF K 
1910 f S«22 A.21C. 

Property does not vest in Government. 
The language of section' S7 to ^9 doc« not warrant 
the construction that from the date of aUaehn’tn'i 
tic interc*t of tho obtcftidor i» severed endve'ts 
ID the Government —31 M J 120 (F.B.). 


Remedies of the absconder against order 
under the section.— (i) lie rccnicd la*® 
light of apj'ril under S 405 luffa if hi'f'rr''^"'"'', 
forre'tomtion of tbenttacl cd jirojKity iv 
(2) IheUiqh Couit may oho teii»e orders tiifhr 
the leelion —39 V R 1917 i 8 P. R IfU . 19 J' ^ 
22 .V 216 

Order releasing attached proP®5^y;ri^ 

Magistrate's direction to >is subordinate t° ’ , 
to the Collector end authorise the tntmg eff c 
certain att.acliincnt \\ ill amount f o an * “ 

ing the property fiom nttnclnncnt —5 i\ . K " 

Magistrates empo'wered to act und®r 
the section.— All provircml 
the power to mohe e& order under 
Sch.IIICi C 


I>— Offter HitJes regarding Proccstes. 

90 A Coni t may in ca'O m wlndi it is empowered by tins Cede to is.'iuc a snniffiOT 
aJ.humftr.mnm"nv''‘'° ^ Uie appeai.-mcc of any per.'on other than a jnror or asse.so 

, • ^ recording its reavonit in writing a warrant 

liisnnc't — ° 

(a-) if. vithericfoicthctf'neofsuch'.iiminoni, oraftertheissneof tho same hut before 

thrEummmJ ov to believe that he lias alsconded or will not ole, 

inttm-L proved to Iiave been duly 

tuchfiiUirc * tlierewitli and no reasonable excuse is ofTercd 


rermrf«arrint-?cePch.V No 7 




-o tesuo Bum* 

tlf, 

’ 1 » wl icb Ihw Mn Utnto 
niumoioo. Where there I, t 


power to i'sno rommon' 


mmons R CO ‘’'■r* ’’.‘.S' 

therefore he ^Jfj.bsrf 


wBirnnl cannot therefore he 

;u«eil before tho ordir o" 


di«chfirpeil necu'cii nuiorc i* 
fsret ti'idc—lo P R.1.S93 

2, Condition precedent to issue of 

— A Magistrate ought not, after tho n 
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SXJMMOSS TO PRODUCE. 


[ Sec. . 


Provisions q£ tins Chaptei pcnerallj 
npplicoblc to Sammonses and warrants 
of arrests 

.irrest issued under this Code, 


93 The provisions contained in tliis Ciiaptcr relating to a 
sammon<: and warrant, and their i‘!sue, service and etecnii'on, 
shall, so far as may be, apply to e\ery snramons and every warrant 


Notes. 


1. Itecusant itnosSQS.— A Ilafristrat® IS com. 
potent to ndmit to hoi\ recusant witnesses arrested 
under S 00 See 2 Weir 39 

2. Every Summons.— Tins would Jnclode sum. 
mens to Jurors and Assessors.— S 305, Sammons 
to produce documents — S 9 1, etc. 


3 Every Warrant.— See for instance SearrS 
Warrants (S W); Search for persons wrongtnlly 
confined JS, lOO) , Wnrrflut of nrrest under S 
lOT(t) ; Warrant for arrest issued under fi HI 
Cr I*. C.etc. 


CHAPTEU VIL 

Or Processes to compel the PnoorcTio-j or Documents and ornER IIoveadle 

PROPERTr, AND FOR TUB DlSCOVERT OF PERSOSb UROSOFDLLT CONFINED. 

A. — Summon* to prorfnee. 

94 (1) Whenever any Court, or in any place beyond the limits of the towns of Calcutta and 
proAnce document or Bombay, any officer in charge of a polvce-stnlion ponsitlpra that 
. , , - production of any dtwnmcnl or otlior thing is necessary a* 

dCMrahle for the purposes of any invesUgaUon, in<iairy, trial or other proceeding under this Code 

j nr 50 me Ruch Court or officer, such Court may issue a summons, or Mich officer n written order, 

0 the person in whooe possession or power such document or thing is believed to bo. regniring 
Inm to attend and produce it, or to produce it. at the time and place slated in the summon <5 or order. 

1 111 j under this section merely to produce a document or other thing 

■ etmei ha\c complied with the requisition if he causes such document or thing to h« 
proihwcd iiiMcad of attending personally to produce the same. 

loi ^oBung in the section shall be deemed to affect the Indian Evidence Act, 1872, sections 

. ' - or other document or any paiTcl or thing 

the rnstody of t!.e Postal or Telegraph anlhorilies. 


Notes. 

f. vl;»/)r/rfi/ioji of thr Section. 

f' rn"* ml f . 

J'* 10 f .*. 2 , lf,c s WI' 11 /I 

•V. Inl tn ».« In,!, ’ nJV/* .' conlmry tikw 

K*l If U.„ ruling iJ M C ^ 

(J JO un C. I!(H "inWoifeil to tajr 


down Ihit a Police OlUccr not ewpower*''^ 'J 


search an bccosc« 1 'b Imufo for stolen prop' 


.cft; 


R *1''’ 


rclevnnl to the ca»p, It is not a correct staH’"''" 
of the law.” In 12 C. X JOIh a d'Mincl''”' 
■pparcntly drawn between nn accuBod pel 
anttetuseJ pcr'on on Lib trM. Tlie proii'i"'", 
R. Ul arc held 'not to apply to the 
mcQiipi] person on /njrl io irhom « 
trc« wsMCif to j'lfithiee on ino-iniiim/ii'ii 
Sec Cnn. 12 Cr. OS (C). 

Safo-guRrds provided by law.— 

safe-Bunrd an far a* I ran fro, Mhich U'e 


twre prorulcs are 

rPi-iirtl to which a sei'.v. • , , 

t la ihfttnclli/ itvctfoi j <icen*/, fn 


f,r^t that the docuwrnl* 
to which a seiirch 
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rtivnnr'nl* nro n<'r''«»'>rr fnr llx* nf 

fn'iulrT, ftn) fl.ir.f Jimt while* er'nlinp n ►c^rrh 
Wnmnl, the* ilnft\’frnff mutt ri-irfr /.i» 

<?i«<Trfi”*i nriil tlmt In* not iniVr *nch Bn ' 

onlcr otile'** 4l o mtoriil* him him 

\n*^iU-r,s”~rerChr..^J in r.r 10‘»(14I) 

3. Duty of tho Court before Issuinjr a aoarch 
tearrant. Thi'lnmer ><• »<“»rrh wimniB 

»1innl.l not !-«• r\prri‘oil willioiit full apjin-i i iin>n 
f>r thf FTinlT e.f tlif* » 1 rp niul onh nfii-r iht* I'niirt 
1 IK come- tn till* rmirliKinn Ihst tl»* »t« p •* roi/fv 
ti/vrMiry in thf fT.ft ff J<I»'|<T nnd It m hnrliW 
doinhlo tint llu* ^>or»«‘n nrain«t wlmm it k nhoul 
to »liouM L'li'p tliK priitocliou — «ix., tlinl ll>r 

r'‘m|•’n!n^%^ t*.nitld If tn »tntf t>H >-nth 

111* jf’T'tindi ortf^r.— •« A. J ol7 SiC IO«l> . 

e n 11 P‘'0 fVoto— Tho M/ipi‘tritc hi» ioeifr- \ 
ri»« >.K fJKfrrfioB ;»di 0 iifjj in tlio »on*'', that be 
TnoJt liinKrlf that the iloeiinient or bool 

hiK n bearinp upon Bnil k releiiint to the ciV'e.- 
5 n 15 

IT. Xntiirrniift Srnitrnfthr /»«irrr «xr»W*/*- 
ahfr tttulcr tlir nrctioiu 


4. Wide Scope of tho soction.—Dic w«nb of 
the Beet ion ‘"nre of the widest po««ilile chAracler 
I’er KorrU J. in 15 C. 100 (122). 

6 Does the eoction apply to incriminatlue 
documents or things in tho 
tho accused ?-The rulmtr m 3*1 C lOMliftt 
“8 1‘liloeB not refer to »tolen articlen or to any 
incriminntinjr document or thin? in the po»«e«wn 
of (in Bccuacd pi r»en" reenK to ho too wide. The 
proportion in the wide form in which »t •t»t^'* 
Knot fiipportcd by tho enro (12 C.h ^t<>J 
which reference wn* made" — Sec 41 C. ^>1 If 
Ihi# proporition wore to lo nccepted, wiUi 
rnce to Bearehos under 8.0 4 ond !»> Cr. 1 t/. 
the ConrtB will be hclplcM in many ca*eB.for. 
■•rctnarhable ax it miRlit appear, *‘^^1^? 

which would coTcr Bnch n Bcarch " [41 C. 

The rirw taken in 38 C. 104 i* clearly op|H>«^ 
to that taken in 15 C 109- IOC 62 IB C N. 
1078 41 C. 201 I 37 M 112 . 6 H R. OSO . 4 Tat. 

w. ci-sor. n lou. 

6. Meaning of tho words “necessary or 
desirable.”— The words mean 
in the ends of justice" [8 A. J. 6171 T^ho * 
called for.must hare some relation to or conn 
tion with the subject matter of inrcstipation or 
enfiniiy or ih,nw rouir hoht on the jnocee<t,nv» 

orLppli/tofne livl .» tJir chain of eiidenee U 

may be that the thmu called for may t“™ ®"”" 
be wholly irrelevant to the cncjiiir} , out »o F 
as It is con«i<lered to be necessary or de«irabl« 
for.4he purposes of tbe enquiry, the 31aFi«trale 
has^Buch power"-[ If) C 52 ] The section .s ^ 
limited to documents which form tj'® 
matter of the offence under inrettipation but 
extends also to documents or thinss wbic a 
or can le «#ed on eudence to nuppo.t the proneeuhon 
[5 B n 950 (982)] Seeb'iC.lOO 

7. General search not 

Section- -tent that tho 

law does 


the piibjeet of siininions or nnrmnt fo proilnce 
\ ijetiopol sennli for stolen property is not ailtbo- 
risiil, and tlio Kiv nn not be pot over bj usinp 
sn< h an expri'S'irm ns ‘‘(.tolen properti rrlernnt to 
the ease IVr Holmwood niid Sharfiidilin J J 
in ll.C V 1078 .fie 15 C 109 
la. “Document or thing ’’-The words "docu 
nil nt nr llnnp in S 91 are peneml and cover any 
diHiiineiit tlif jirodiietion or inspection of which 
IS ne<o»iiry or desimhle or will serve the ends 
of jiiMiee -'ll) I’ It lOU 

III. MI<rvHiturotls. 

8. Moaning of “Document.”— .ife s 3 (IG) 
General .Vet (\ of 1897) and S 3 

Kstdeiice Act 

0. “Court” In the Cnmiiiiil I’rocedure Code, the 
terms "Cmirt ' and Miipistrnte” are pcnernlly if 
not alwajs used as convertible terms (.30 C 95.3 
(P C )) A M.spi'tmtc cannot he said to be nctinp 
jiiiliciall} III direclinp a sciirch to be made svith. 


R91" 122 0 019(051’)] 

Mote — 3*)C 95"! (P C) has practically ovcrriilctl — 
•IG C 4.%T . 12 C. N' 073 • 22 B 010 (950) • 13 JI. 18] 
10. Who may bo called on to produce 
“document or thing ” 

(s) The accused — Seo Koto I above, 

(b • 


charge the Mnpistrate was held to be empowered 
to demand production of them by n fcoltcilor in 
whose possession they sverc. 

(c) Any person who has in his jiCissoBSion 
or |>ow or the document or other thing which tho 
Court considers neces'ary or desirable for the 
-> purposes of any investipalion, enquiry, or trial 
may be summoned to produce it — 16 C. 109 (122) 

11. Production of account books.~A Jfapis* 
trato acts illegally in merely directing the I’olice 
“to enquire ami report and to take possession of 
the Khala books” on n complaint being mode for 
fraudulent tampering with the account books of 
-a partnership business. He can only issue a 

summons under 8 91 or a search svarrant under B 
fOllCr 525 (C) 

12 . Hight to inspect the document or thing 
produced. — U hen docununta and other things 
fieizcd upon tho premisses of an accused person 
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SEARCH WARRAXTS. 


[Sec. 


iri«pectioii «honl<l hf* confine*! to the doenment*) 
cn'fre'l l>y tlic sc.irch warrant — 15 C 109 5 fi B 
')^0 '?('(’ 8 1! J74 [Tlie rulmg in 15 C 109 

aplr]n‘>i wliere the j>rocednrc jirc^cMbcd hj- S 9t op 
<if) Im- !ipi-n complied with— > B B 978] 

13. Inspection at the Office of accused’s 
Solicitor- A Magistrate is not aQthon«n] under 

144 to allow the prosecution to inspect the entries 
in the actount boohs Kept bp the .attnsed at hit 
holicitor’s office Thov inii«t fiist he proilneed in 
rourt, when of course, they tan he inspecteil 

[5 B n ‘178] [ 

14. Security for production whenever re- | 

quired cannot be taken - There ix no s«tion I 
of the Code ennhhn" a Ala^istute to demand | 
►ecuritj from the jier-ou in po-'fs-ion of the ' 
docntnint^ or iirtRlea for their production, when ( 
ertr ref|iiir* d -7 C N 'il'i (501) , 

16 Disposal of the property produced be- . 
fore the Court s* *.17 and >20Cr P c ' 
Sr« UI C :>s (I.'j) 3 C .17U 12 B A 217 j 

1C Accused cannot insist on the document 1 
or thing being put in evidence The f.ui i 

(hni .1 dot unit lit i\ ]irtxUit (d b\ the Court will not ' 

pise ihi iiciii^ei! BIO iifhi to >ii«i»t upon t!ii- pio [ 


sccufion j'utting it m evidence The pro«ecn 
IS entitled to inspect it. to determino whethe 
IS to he put m eiidence or not — 15 C. 109 
5 B 1! PFO. 

17. Penalty for failure to produce.— In 

tion'il omKsion to xiroduce a document befo 
public servant hi a jier»on leeallv hound to 
dneo if. IS punishable nnder S 175 I. I’. C 
non-production of the document for which us 
niun« has been i«siied iinclep S. 91 Cr. P C. hy 
accused does not amount to an offence unde 
170 1 PC [12 C X. lOlG- 12 0^98(01 
eoimcdoii will be oiilv when the prodoctio 
the document IS iieces-iiry for the decision of 
ci't* in which it IS called for, bat not other 
[4 Pat \Y 05] 

18. Person producing document not a v 
ness A peison siimmons to produce a dobnir 
does not bteotne a witness by the mere fact I 
he piodiiees jt and cannot bo cro'«-e<aminrd 
loss and ujiiil he i» called as a'witnessS 
Evidoice Act (1 of 1872) 

19. Revision —1 he High Court can inlet fere ni 
ts l.TtCr P C MTku-o Jlngistrnlo erroneoi 
r. fu'cr to make an order for the production ' 
iie*.t>«*.ir\ document or thing— See 10 0- *>2 


95 (h If 'HM dm umt'iit {wi’ccJ <n thing in sucli <‘tistodr im, in tlie opinion of any Disti 
’'"f 'Mnt'istrato, High Con.l or Co' 

of Session, wanted foi tlie pniptico of nnj iin cstigntion, inqtii 
tn.il 111 ntliii pioceeiliiig under thjs Code, such Magistiafc or Coiut may reqiilie the Postal 

Tcli‘gi,ipli .lulhorities, ns tlie case may he, to deliver such dooument parcel or thing to 'nch pe»* 

as siuh Magistruto nr Couit dire*-ts 

(J) If jiin stuh docnmeiit. pairel or thing is. in the opimnn of any otliei iMagistwte, or 
:in\ t.itiinii-M.mLi <,f Ih.lu-e or District Superintendent of Police, wanted for any such pnrpc 
hv ni.ii iKiuiie the oi TeJegruph Depuitment, as the case may he, to cause search to he ma 

for and to flitain «ii. h diMiiuent p.ircel or thing pending the oiders of any such District ^lagistra 
* !iu f PusiiljTHM Miiyisti ate or Court 


Magistrate empowered under Subs. (2) - All ( 

rn.ui,, ,„MI « c m no under Rub CJ (2) — 

Presidency Magistrate o..u ibe Chief l*re,i- I 

•i'll. ^ Mnfi.lriti i.iu no iind«r CJ (I) 

Rules in Bengal and Assam “a from 1 

u "iiri ..f ( ml .ir CnminilJun-dictiontopio- 
ili«- liny .,f tl r.o.rd. ..r u P<«t Otliiw or a crt,. 

I'ii'i •’1 «s..n!H 

ii'ii-t I'l' (..iiijil,,.! Will, 'ij,,. of hmI.ii Miin 

1 . 11.1 Ki.c-I. inrfioihn. i.n are known to the ' 


Post Master regniditig the case, ehould he nt fi 
reported to the l‘i.«t Ma.<ter Gcntral m c-'S‘ 
sliould see fit til mi'C any objection in C*’ 
under R 12! niid 121 of tlio Indian 
Act I of 1872 to the pn.ilnction of any oj , 
lecoids When nn\ journal nr other reoo’'’* 
l*»ist Oflice IS produced in Coart and ndii'd'fu 
«wi<b-nce, the Ollieer j.roc!aon£r it, shall o'?* 
Court to ilircct that only such jiorlions 
roeordT* may be reiiuirnl by the Court a’’”' 
di^ei.jsi.,1 ’—Cal O B. and C O Rule P “ 


SG (I) \vi„ 

"h'l. .. ir, 1. w.rr- 
" '!'. 11 1)1, , 


// — S-nreh'irarrantii. 

(ciTiil li,is Mnsoii Id lic)ie\e tli.il a jicrcon to w lioni a ftimmoiis ni* onl' 
-i.. 110.1 J*^*'>*n tvqniHtion nndii softinii f.i, siil.-socfiou 

iMslM.normighthr nddri-sid, i\ill not or would not pn'd"' 
r. fjinrid l.j sDrli suniiiioits «,r ropiisition, 


lit <ir il,i 
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nr wlirro (iKourunt t'r »* not kn<»«n to llin Court to Ik* iiv flip po'>eoe«Tnn of 

nnj prr'on. 

or tin- (’•iiMt ni'iisulpf** tint tin* pnrjio'.p** of «in_\ inqiiin . tn.ii nr <'tlifr procnodinj' uiidcr 

llii« C*Hlr mil I'o •.irxo't li_\ n cmnnil ••iimli or inoportion, 

it tmy i^nc n •■••nvli.« »rniit . nod the per*‘i*n to whom sneh w.iinint i- dirt‘ttc<!, may ‘•rarnli or 
iri'^pert in :irri'iiliiic’e tin n w itli and the pn»\i«ion*» hereinafter contained 

(i?) Nothin* heiTin eont-mud hli ill nnthoTi/e nin Mnoi<tmtc otliei than a Distiiet Jrngi<.tratD 
or Clii( f I’n ••idnir\ Mai.*i'tr;it«' to '_'r:uit a warrant l«> ‘‘e.m*h for n (hvument, p.ucel or other thin" 
in thi cn>-lod_> ,.f the I’o-fil or Tehijraph inthontn- 


Notoa. 


/. ,Sropr tnul ajtjilIrtttltiH tif thr nrr/foH. 

1. Order iii the nature of nttachment before 

judgment not contomplntcd. I'C 

nniWi... n.i.l romp. 1. the rro.lut l.m. i>. < .>n« ..f 
tf e ]ir<ip.'rt\ in rr*i''Ct of aliirli n m >rt I> wnrniif 
t m « ti. n property "'■* 1 1<> I ^ 

i« in tie I iTi'l .if ill.* iliiol pirtm*. 'urii |>r.*'lurtH>n 

cm onU l*(' ».ilr.*lit firlhr I -iri-it i f et t trnrf ah‘l 
oujhi n if |i If griiiffil /. f/-r »•»?• •>( 

fllflflon7 pc ^erfr/ till} tllle to "loctl *• >l> ^ll•‘|•01'• 
lt.it (,77 MO I'lC OS 

2. Power not to bo csorciaed for “fishing 

foroTidonco” Tlic pow.r of •-‘ttoisr ''urtt. 

warrant n t, .f mfi mU- i lu } . ..m .f /. r d.r pr.'-c'.'O < / 
gil\fiy rtji >1 Inni'UifK tin o;>^»K/i.ni/i. (v 

eiid^rice llio warrant ii iiit.nit.'.l for n* 
respret of drjiii"l rlnrumrnht Leliocl to ftiM wliiili 
maat he clear), i.pceifltil in die wnrnnt S7 Cr 
Ctl (L n ) fi tv It 74 (7j) 

3. Warrants can bo Issued only for spoci- 
fled documents or things. -A .Mnin'trato 

Im no autlioriu for i««iiiii)r, on *>»< nppl'cation 
q{ the coniplaiii.iiit a weoreli warrant iirct«*riiiff 
the enmmarj ensure of all die gooil* tf n certain 
111 tlio po‘se««ion of the ncci>*e«l [IS 
P W lUlO 17 Cr 5t3 (L. B ) IR f N IPTJ*] 
See 21 Cr 3i;j (C) 

* Prompt action necessary.— The whole object 
of n*iuing n stirch warrint i* to a«c. rloin I>t a 
surprise vi«it whether th.* property which the 
complainant nllepe«, is in po<«i*««ion of the 
aecnned, is actually in his po«'o«sion at the place 
named in tin* application , and to secure it for the 
purposes of fiul iJentiCc.iti(in Delay m l^snm!' 
a warrant cannot but oponte to defeat this pnr- 
po«e— 2.'C N 710 See 13 Jl 18 
Jl, JVocr<7«rc. 

5. Condition precedent to issue.— A Mao*. 
tratc, before issuiiiir a scnrcli ss arrant, ta bound to 

pire reasons for belicvinif that the nccn«cd would 

not prodneo the articles required, if a somnions 
were issued to him for their production A failure 
to do so makes the order of the Magistrate Ss«ni^ 
the seirch warrant illegal and improper [12 P. w. 
loin ( IT) M N 404 15 C 109(134) r. D R 1032 

17 Cr 543 (LB) 

0 Application of Police Officers.— , 

statements ef n police officer enfmeed in the ince*- | 
lifutioa IS entitled to gre.at weight but a Magis- 


trate ahoold apply hi* mind* to the facts and 
procc.d on his inilepind.nt judgment He ought 
not to l**ue a «i ari-li warr.mt simply because a 
police oflker ask* him to do so —21 Cr 313 (C) 

7. A person m S. 00 includes the accused.— 
The word* “a p.-r-on” in S TO Cr I’ C iiicluile 
a iK*r*..m occu*i d in the ca*i* fJO P R 191 1 
l»C lOfi PIC 52 41 C 201 37 M 112 615 R 
Si'.O tV» 8HC JDl 12 C X 1010 12 Cr 08(C)1 
5eeiM<tfXo 1 under S 01 Cr P 0 
8 Issue of warrant n judicial act.— Tho net 
of i**iiiiig a search warrant is n judicial act and 
bef.irea Magisti-itr* issues it, it is In* duty to wcigli 
the .mwin'tances before making up his mind on 
the qu.**iioii A mde ctatement la na n^daiil 
that III the opinion of the deponent, a summons 
mar not h.ire tho de-ircd effect, i* aof tn^lcient to 
justifv the i*soe of a search worrniit [ (’17) M. N 
491 15 C 109 35 C 107S] Before issuing n 

Mmrch warrant, the 5rngi*tniie nit.sf haxeiefore 
A.ui mute infviniahan or exidenee that tho docu. 
nienfa are necessary or desirable for tho purposes 
of she inquiry befnie him [17 Cr. S43 (L B)] 
Soo 22 B 919 But a search warrant cannot be 
issued np<in the basia of a tefr^rom rcceired by tbo 
Police [22 B &19 Rat h'SO ] 

9. The stage at which a search warrant 
may bo issued.— It is not necessary that tho 
Magistrate should be sitting ns a Court le aome 
proccoiling requiring his j'udicnl determination 
shoul.l have boon initiated before him A search 
iwirrant may be issued Irforg any proreedxnyn of 
any iind are inilntod and m riow of “an enquiry 
to be made (39 C 953 (PC) OTOrrnbng 30 C. 4-53 
Contra— 22 B B19 (950) It is not obligatory 
npnn the Magistrate to wait till a preliminary 
enquiry IS held and all the witnesses for tho pro. 
secutioR pz.sminrd and cro'S-exammed. Such a 
restriction would often tend to defeat the object 
with which search warrants are i«sued— 13 JI. i<? 

10. Complainant to bo examined on oath 
before issue of search warrant.- The Ma. 


mtrd by t*e Code ■ (IJM 1*. 22 15 OlC] u'heVe 
a Distnet Magistrate transferred a complaint to 
the Deputy for enquiry and di«po«al, end the 
latter withoat examining the complainant on oath 


/ 
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[Sec. 


i'"ued a scorch warrant under S 90 Cr. P C — 
hrfd tliat the issue of the search warrant -naa 
illegal rs M T. 41G 8 A. J. 017. See also 15 C. 

103 35 C. 1075 See aho 51. H. llev. Case No, 330 
of Iit04 ] 

11 . Scope of the terms “document or 

thing." — The words ''document or thinu" in Ss. 
9t and 90 are general and cover ony doenment, 
the production or inspection of which la 'nocesaary 
or de'irahle' or will serve the ends of justice 
There is nothing in the sections to limit their pro* 
Msions to the finding of snch documents or things 
only in respect of uluchthc alleged offence mij 
have been committed [36 P 11 1914 9 B It 9803 

12. Information on -which action la taken 
must bo concerning some offanco.— itis 
not competent to a Sfagistratc to isswd a search 
warr.int u here thi re is no allegation either in the ' 
petition or affidm it that any offence ns detmed hy 
S 4 (o) Cr PC has been oniiiTnitted [1 Weir 720 3 

13. How far the Court can proceed under ' 
the S6Ctl0n.~I’i toluiff nctmn under S 96 Cr P. 
C tlic Co»it i< nidliori>ed to go m Jar ts phgsx. 
ealfy j<o''ibie m that search. The necused can 
perhaps defeat the Court by concealing or destroy- 
ing the docuTuents etc or by having ii concealed 
or di siroycd, taking of cour-c the consenucnees of 
such nctioti, just ns the nccu^ed in the «](<ck, c.tn, 
when fjiiestioiicd under S 312 Cr. V C thwart the 
Conrt in its scirch for the truth by answering 
fal-ely or refuting to answer But the mere fact 
that tho accused can so defeat or thwart the Court. 
18 no ressoTi for holding tli it the Court is debarred 
/row gon'!; nsfiir <i* the srcfioiis spcci/coffy nffoit. 
Johiiitonr J, in SO P. B. 191 1 


Act XI nf 1690 : under Cl. (2) Bombay Sill Act 11 
of 1890 . under S 7 of the Indian EvplonvcsAcUi 
of 1884 ; under S 25 of the Arms Act XI of lb<8 

18. Disposal of tho thing produced.— Sec not- 

No 15 under S 94 Cr. P. C 

19. Power to search includes power to take 
possession. — Having regard to the language of 

Form Till Sch V, the power to take po'se«ion is 

inherent in nil cases where a search warrant is 
issued.— St? But. 677. 

20. Search warrant to be executed bott^en 
sunrise and SUnset.-A search warmnt shoaw 
except under special circumstances be 
betweeu sunrise and sunset 

tlie 

the 

FoL 

21. Magi>tratf competent to conduct the search hio- 
sclf.-Sce S. 105 Cr. P. C , v>fra . ('84) A. A. 

36 C.4Sd! 39 C eoJ(P. C). 

ir, M(scilUitteoii9- 

22. Magistrates.-All Mnpstrotes are 

to issue Search warrants —See Sen. Ht 4 jj 


• ywrcei oi oiuei uniiii m * *- . .. 

tel«»gTam in the Telegraph 
cecdings shall be void — S. 530(b). He m y 
under 5 95(2) Cr. PC. _ - ju 

23. Poim of search warrant.— See Sch. '• 


14. 


ITT, Poifrrt uutlcr thr 5eeffon, 

Oriler direrfinj Pulfee 'to hile j>o-SM«ian’ without 


issuing search wnriant is illegal Upon a complaint 
that tiie accused had fraudulently tampered mth 
the account hooks of a partnenhip business the 
Magistrate directed tho Police “to enquire and 
report and to t.ike pos«os«inn of tho K’lata hooks’*, 
— hcM— that the order 'vns illegal The Sl.agis. 
tmtp should base issued cither a snmmom to 
proiliicc under 8 01 or n searcli warrant under 
h. OOCrP C— 3SC.0S Bat S‘0. 

15. Security for production -whonover ro- 
qviirod is illegal.— Under the Cr. P C the 
^lnplstrl»tc ncliiig as n Jiidioiat Officer has no 
jurisdiction mercl) to take sccarity for the safe 
cu«(<Hly and proiliictioii wlivnover necessary of the 
jiroperij.— 7 C X 522, hut sic 21 Cr 391 (C>. 

16. lower to grant inspection of documonte 
on production.— Srr .s'otc No 12 under S. 94 

17. Case under Special Acta.— in a proceedmB 
under K 7 of the Copyright .\ct (111 of 1914) a 
Jlam'slratp has j.nwer to is»uc a tearch wnrnint — 
2) Cr 3UI {C'l The section applips to Siarchcs 
nnd. r H C! (1) of Prevention of CfUelty to .Animals 


. ee r ....l. nwt wndefS 

. . . def 

* • • • }«pd 

‘ " used 

?nd7r S 'CG Cr -p.'c' nnd the terms 

indicated that it was issued under ‘‘ '‘ruCX. 

also — fcrid— that tho unrrant was illegal I . ^ 

83G3. But nheru. tho Magistrate, on 

there being no prescribed form of * „on> 

S. ICO adopted n form under S, 9t> to the p 
of 8 100 by altering the figures ond apo u ^ 
ing up the warrant in ferms rcquirci I 7 jtlj 

^ P. C— firfrf-that theworraut wfls 


.„i, The 


i.r 

of »e!f.«Iefencp against such oct under - 
C unless there IS on appreheneion ol ‘ p 
grievous hnrt fSeo 19 5f 349: C. 

403. 10 C. N. 330 • IR A. 2JCi IC P- “ ,Vn 
Bnt see 17 M. J 323 • 10 P B ’ 'J *<. g 3 < 5 ] 

23 0.890 2S C.399 : 3S C 304 : 11 h. 

97. The Court may, if it tliinks fit, specify in the warnint the particnlir pHcc or P 


nnrmnt. 
and till, jw trofi rhargpil 
plaep i,f ptjrt so sperifie*). 


fherrof to x\iiich only the pcarcli or in«pccl!on rIhH 

>it!i the execution of Buch ’warrant shall then search or inspect 


O..IJ "" 



08] 


llf»t VK Vtu II. 



. 1 ..-, in,j„i,-,wu 


^tc. 


' . 'J/« i}m. nta 


, , • (H 

tJnnl.s n.,,-suj. Us i.-,is„„ h. Uiut nuv ].l,u ,> is nst‘.| 

f' l lltt at| xl|( of st«>tl*ll \ , 

for tli«' il. |v,v|t *.(|.‘ .11 luomfnriinv «.r (.«|s»,h| .l,K.|itii«-iils. fi,K,. vmiN an- ■* » 

- "•'><- .»■ 



In his «nm.m uuHi..,,/- ..«n iiU.x.. ll..< ..f n umstiiMi.- ' 

M/ |<t « itli ..u.’h as nm lu> n-qtliiss]. micli pliicc, mill 

(f'l (.1 «.i-nn-|i lii,' .mil.' m maniii i hjmhmII.hC iu th«'«Hnant, uiul 

"hi-ii Ih- m,s,„nt,h Mispasis ta. 1.0 sta.loii. u.ilmvfiilly 1.1.1, lincil. f„|„, 

. •'luU.Tfa It mill als.i a.{ ui\ su<«li msinimonls ,tiul mtiloiinls ns nfi,ii'sni,|. 
t-/| l..n.,uo> -n.-l, x,.,.|s. si„mj,„, n.ins, iiistnicmt'iits n,. miilorinls 

I'ofuivn ,Mai*ish-m, a.i la. ;;nar.l tha' s,im. «>ii the Kja.l imHUho i.iromlor U tnknii 
hofi.i'ia a Matfisih»t««, aai a.llioniisa- |a. disjaM.,. thous.f in si.tii,. plm-,. of wifely mill 
(') lo take into «iisi.«U anil .-aii-j Wfoiea Majfisln.te men I'mvm found ., 1 ^^.,. 

«lio apiionis to have heon pin.\ la. the .lepawii, anle m- iiimiiif,ii!tiM'e oi' keeping of 
nn^ Kiieli pn.perii . d.K-inHeius. seaN. stamps. «-oins, iiistimnonlM ne mritonnls kiimvlii^f 
or liiuiiii' ieas..n„hle eaiise la.MMspn-t the aaid piopeity to h.wi- heni Ntnleii ,),■ iitliur. 
\Mse imbwfiilly ohtmniHl. or tha‘ s u'd aU*nmiants, seals, atainps, colim, iiistninieuts 
OJ materials t<. liaM- la-cii foif,'*“al. falsilia-d or a-onntei f. itril, or tlio Rf. 1,1 iiifatniinentH or 
maletiiils tn l,a\i' beon a.r to be mleii.|a-al to lie iiseal for roimterfeitnif. o,. HtainiiH 
or for foivinif * 


( 2 ) The prniisjoiKa of this sis-tioii with i<>pa*et to— 

{«) eounteifeit foiii, 

(h) cuin snspei ta-il to ba> emiiita-rfeit, iilial 
(r) I'listruineiits or lo.ttermls fan* as.niita-rra-itina; min, 
shall, Ro far ns they I'liii bo mnale npplienhle, apply WHpas*ti\ely tai — 

(o) pieoa's of metal iiimle in eoMlm\ l•ntloll of tha’ Ma‘tal 'rokeiiK Act, IRKP or liioi|i>] f 
into Ibiliish liialia hi ea.iilifna'iition 'of nii^ iiaililia-atloii for lha> time lieln;* in 
under sea-tion lb of llo' Sim CiiHlaiins Act, 1 R 7 M, 
f/'J pieees uf metal siispoetasl la> Ii.i\e la-eii m» liniih« a.r to liriM. J,i i-ii |,|-,,iii^ht ini/. 
Brilisli India ail' to be iiita-nalasl to la* iHsiiasI in asmli ii\a‘,i([oTi a.f the frinnei- of l||o 
Ai ts, nod 

fr) instillments an niata-nnls for mnkiii(f pia*fe- of laotal in a'oiilM\ of that Art 


NOtOM. 


DlsUnction between 8. 08 and 8. 00 
P. C - TJiis ri*fti'iii (H 1***) is iioiali 

S 'HI i,n<| it« I iniruj!.'" i» «> r*’ »i.ailliir t<» llmt 
9 a^ ® ill*' IJiirins (iiiHjIiloisf Aa I, Ifc'.'f f| f, |1. 

si JJ. tl'liit,. ft i«, k ll.«- 

'*>•«< nr.* of n jii.lit lal jins . islme |ii IIih rourk" of 


I 


tahiila lali.iir |I,i- MhxisI riiO- inii 

Harinao. H 'is , 1 .^ ■ |i.i| rt.|iilrr* a 
lir'sixlieir iia h |ir>' r* f.jr it,.. /, 

Mnnh aanrr.oit I'. | 07 (|) 


■ rliiiiiint 
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Di^co\Ki:\ or vru^uN's tosiiNnp. 


[ 


riirlii, lint u'lt.iiu l»Ave to Ilf comiiljiil 

tMth, antcceiloMt to tbo of tlwt ii^W, 

II urict c>l)-ii-r\<itiOP of till’ toniiilitioi S'* c-i'cntial 
tfi till ;i jui'iticiii of tint 1 iirW -3fi C 

3. Notification under S. 10 of the Sea 
Customs ACtlSiS.- Sn* F.irf Rf Uei.iacdaz 
Snniii Itiim il 5 I ^7 

4. Warrant under S 100 drawn up on form ^ 

used under thra Section with necessary 
alterations is legal vt c 403 ific ^ 

Hr> 20 Cl 17 (<’l U C N MO S <• 

il-<iN.n. Nil 24imiU’i.'< 00 C» I' C 


5. Right of private defonce-lf tlierc* 

‘.mircli ti Airiiiit nmlcv R OS Ci . P. C , tho 
not n li’iml «c.irc1i, ami tlif Docaiiiei-i of tt"-’ 
hatf H of i.ni itf <1( fonco ill 

asc . 101 . 

6. For form — tx’i’ Reii. V. Xo 0 

7. Erroneous issue of Search Warran 

Magistrate— If tmy ifafn-tiatt not pii't 

lit li« to ji’-iic' II ‘.rjitch iiarrmit iinaiT 
r. C fuoneously m froinl fiiitli dopi*!', [ 
iiitf'. lint l.p «tt n-iilc niorcly on tlic f.'( 
li|.< not lii’inK 1.0 (niv'i'M’icil— R 620 (a) Ci 


99, When. Ill tin exoi ntion of .» ‘.eart'li-warmnt at any place lievoiul tlio local Imiits of the 
iliition of the C'oiut >tlneli lei-uetl the saino, any of the tliin 

boirtjm'i-ilo'tmo'; ’"'“I*'- foniul. such lliinys tofTOther 

hivt of the same pi epared unilcv tiie pnni'«ii'n« hcvtnnnftc 
taiiu’il. sli.iU lie imiiicdiattlv taken hofovo the Ciuiit issmii<; tlie n ariant. nnU-ss such placei- 
to the M.nri'ti.itu Invins imuMlidion thevem tlian to such Coui’t. in which «-ase the list ainl 
shall he nnnu’ili itcl\ taken hefoie such Maoist i-.ite . nml. iiiih‘e'> there lie ^''oihI c an ®0 to the cn 
such M'iiri>>tr.itii shall TTiiko an mtler nnthori»inif them to he taken to snrh Conrt. 


Notes. 

Power to endorse a search warrant a>i4 to nnW iii’iireri of tUe tUhur immii is pmnmtni to nil I’p 

■MngistrMi’* S. b III d ft 


— D/'cnieji/ of JVi't.iM’i Hran^ftilhj C(infiuril. 

100. If lint Vi'esuh>nc\ Matjistr.itc, Maci«tr.\te of the first cla«s or Pul>-(li\i«ionnl Moyistr 
reason to liohVve that any person is confined under «tich 

flncii ^ ^ «ron).'fiil!> lotj. amounts to an offence, he maj 

seaivh-uavi’ant, niul the person to whom s\icli wamint 
may scauh for the person so ronlmeil ; nnd «neh someh slmll he maile in accordance thercwit 
the pei-son, if found, shall ho imineilialrly taken liefoia* a Mn''istr.nte, who sliall make such e 
in the eiicnni^tancos «,f the r,ise seems piopcr. 


1. Duty of Magistrates -Wh. n n SiiiKisinitt lu»s 

nil niiiiluntioii lii fnr.* Uitu rrmtnininv’ the allr{!a. 
ti<iii« til ii Hn- 4 to ttic r, rtim,, niul tisVine 
lion t-i 1 ..UV .1 t>< nrtU Mnrrnut nnilor it, tf i* 

'irl, 


'fill r 




nntiti' 111 


Ir fiiuixi/y (hnt ' 

nr tin aiul j 

ti, Ko snii^fr Inmiutf ho 

ViJw "" 

^ 'nxili'iil l» liidloM 

onQui^-Tlio omcorr i.m.l.. bv i> MajtMmto 
loi.lirtlunti,,.,, |,r, i,r,„p.,r, ,, 

Vs- Oi)M..v. rui ;ncM07'. r..« o 

I i -.-XiiU S„„.i.rs jMKT r. C 

•’'■'Itody can 

only oo made on an warrant oeinK 
t»«ued under the soetton- Wbew niti,.H,,fU 

s '•►nsi.t fi-r 11 ... „r urihTf •!, 


liHt no lo.ircli Mfirvsnit 
l>o\ liroufrlit up in cxotiition ‘ i 

nml upon tho niatonals '*n rctoTil, it i 
wliotlirr the crmfiiioincnt (if nnj ) "1*'"'' 
oITinoo, im orrtcr ilirectmi' tlio thml 
«)\rr to tlio enTuplainnnt wns set nsulotis 
20 Cr. “20 (C) 

Complaint against husband -h* * 

of u lomptoiil boin- lui.lc 
tlmthi-iMis birpiiit? bm Miff m ‘"a 
Mnin^tmtc inn not m ito n Buinni'o'. 
tiffnri. itisyoomr of the pr-Kmlon.'’*. 
to lionr l.otlx BiOcs, iiml nftor innlme i*'" " 
.. i„av .. cm .u-c. -mry, lu- .li"“l‘l 1'?” T, ' 
.1. ...em ricl.l If li. ' 

fimoiiiitfil to nn ofTfiico, tu* nbonlil 'ct t ^ 

, wnrn till- biiO.iiml tit-'inn«t iulfcn'T'"*- 
cjit tbroiiKli n CiTil C<>nrt._ V. 


hnnil, bo 


1 nt ib'‘ 


nielli' 



/». 


101. Til'* jih>\ 

• >in<i tinti, 1 1 ( , of Ki lit 1i « nmiiitt 


..n i-.iM tl mii.Ii i fl? ov «.i.Ttir)ii 100. 


Tho section not nppHcablo to warrants under 
Burjna Gombliog Act. S.cdon itn Ci 1‘. c 
■« ■•••t ii|>]>tnu)<li‘ to wiiri-HiilK {>4iu'il uiiihr K Oof 
till' IliiriMii (5i»iiil<lni>r .\it (I of IMfl), iitul tln' 

V«t it«elf toiitiima no i>io\t«itm for i-mloMoiiu lit 

of Mortli wiirnini« Coii<Miucinl> ii KMnli by lui 

ollkrr to wliom tin' t\niriiiit wni not oriiriiinlly 
■ 1 ir<<U<l 1mtriti1oiBiiU>\ tlu> uthrvr iiiuiii-il iq t}io 
unriimt I" tllopil L’l Cr. II (!. U ) • Rw a..* 1*. IJ 


Notos. 

1. Application of S. 70 Cr. T. C. to aoorcli 
warrants Issuod under tlio Gambling Act , 
ofl807.' Nanb oumiiii' f.ii< <1 «i»'b r •'« « HI 
of IM,7, nn 1 m llnw l'r"W»io»"* 

'will* >' irotnif for tl" 

of Miirnitifa III !.'• Ill ml ('.>ii»' i|"' 

<„.t „.„yU 1.'/ .1 

i» 1ii.< ii i.nv'iiiiilli iliri » l» «1, 1 

>/ .. «ii'f''' thr.irt In ^ 

'rni..l ,..,rrh »'! A I-" 

^0^ (I) Wliccvcr ..,.t li.il.lr I" "■•..’.1. „ri„.llrcli....nml»i' tins Chapter ,scl.Ki..l. any 

p, ,i~;.I.V in. I'larr .^1, all, on 

'' ' ,|,.„„„„1 of the otlircv or otlicr pe.r.ni r.ea.t.uj,- the rvairaiit, 

a...l Of tl... aarn„,t. all... hi™ f-- i"K— tl™rrta, aa.l ..ir...-.! all .■r„s„..,,l,le 

filcillties fur a seaii'li tlioifiii. . • i .i n ii .• 

. . 1 .1„r.. , III- ‘«I olitaiMcd, tlic ufliCLT ur other f\eciitiiig 

‘Ik'kaiiniit mav piuecedin inaiiiiiT riwultil by J-cctiim lb . , 

(.V) mL a.., l>r.o,n in or not «"rh pI.KC .a rear rt.aprrtr.l „t roarral,,,^ about l,„ 

l>a'>...,.„;;„„lr r,„. .Mrh r.a.ch rhoul.l hr ..ouU- -oh I™-”" .aa> hr ar.nrhr.l. It h.cI. 
per.,,,, o „ Il„. .Inertioiia ot aritioi. 112 aliall hr obrarr.r. . 


h 102 (3) nppllM to Searches inado under | 
Burma Gambling Act (I of 1800). R* 


l,f till- Alt rwiiiin N lliKl nil M.'ittlit. liiiilf iiliJii- 
tliht M ftum plilill In- iiiiiili ill fti-ofirtliinco killi tliv 



loo 


«ITXL«SES ik A SEVIlClf. . 


[ Sec. 


Pf (1) nf S 102 .iiul i.f f? 103 Cr, P C 
[So,. :i I, n 229 {2«>) n, n i3i(i:'«)] m* 
jtro.-iiiinitK>'i iin'iiii" ihkIci S. " of tlic Alt .tii***"* 
ciiiU ^^Ucn tlip M-niilii s .HP !>iit iiol 

..thniniM [4 I. n IHl (lah)] Hn .iKn 4 1. B 

Searches under the Opium' Act. — ^ lOoniw 


Ojiiimi Act (1 fpf 1S7S) 111 d.px tin- <>f Ih'’ 

ruminal Pi.iiuliiiP Coil, •aiiiilK.ililPtri all 
wndor S« 14 imil I.'! of ll'c Ait — Sn f L. 1! l»l 
(122) 4 T, H 213 

Searches made under Subs. (3).— 'll"; I"'''"' 
tiii.lir uauli ts i-i.titlcil ti. a hM -f al tliin;? 
LiV.cn out of liu iio«sc -sum —So S. 101 (1) lici'.w 


103 (1) Befurc iii.ikiuy u soiuoli mulct* tills Cli.ipttT, the oflicur nr ntlicv person jihoiil tn iiuVi’ 

S, irrli lo 1.1 lua'li iii i.rL!=uuc ot d ''hall call Upon ttto nr mine vcspei table iiihahitiiids uf tk 
nitiic-si- hK*aHt\ in which tin* place to lie se.iicheil i- sUiute to attein 

.niil witiu-s- till* -.laicli, 

( i) The se.iich shall he m.nle in their presence, and a list nt all thini:s sei/.eil in the rouise 
of suih seaiih and of the phui'S in uhich the) ;ue ivspec'ti\ely funnel hhall he pri'paieil I'J 
such officer in utliei peisou ami sigm*(l liy sneh witnesses; hnt nu peisun w itnessing a -sp.irrti 
undei tins -eiliou 'hall he requmtl tn nttdul the Court as a witness nf the 'tstreh unh' '< 
spu-ialh suinjiiuncd liy it ^ 

( i) Tin iiccnp.mt of the plate seau'heil. or some person in liis heli.ilf. shiill, in 
IK.IIIMIII -if pUi maula.l I.in insLuiee. he permitted to nltencl during the scareh. and « 
of the list piep.ue<l niulei this seetioii. si>»ned hy tlic ’■‘'n* 
nesses shall he ileliwied to 'wch occnp.inl or pei-son .it hi' leipifi't. 

(Ij ^Vlien iiiij person is M^aiched under scctiun 102, snh-sectioii ('.'Oi ^^'"'*11 
taheii possession of nil tlnnifs taken pir-ses^ion of shall he prepared, and a fop.V therefore *■ ' 
he deluered to such pel son at hts icqiiest 

Vntjtoscfl miH'iiilnit'iitt to thf Sfitton- (t) /« «•! SectioQ 103 "f //n* *(icf 

I'ciiN *'ii iliiifK Ihi’ M ini'll, ' IIk’ Joll'if I no '■hall In* iu*a’<fisl, nmxehj 

•'iiicl HUM/, if »i(r( tt<it y, »«M« 0,1 tmlft in ti iiIiidj Iip IIk m i>» «nif l-f Ihfiii -» In ihi' 

In) Vflci i.uli -etliiin l-IJ of !>.»• MO«<'Mstii>u tin- fiillowmic snb.stciani shall In' lulch tl. mmu’l.'. : - 
" l’>l \ii' I'lTsiiii nliii, iMihimt ic.isiiH.ibW innsc, icfuscs or ncjfle* ts to iiticiul innl nitiu** a sianl' ^ 

> 1 « ii'iii, "hi u mill <1 iii>iiu lit ill! * 11 1“/ iiti'l hiilf’- in n itliini, <h\U lie iUimkI h> luiif ci'iiDiiiflcil ii'i i./i nfe r 
I'T Ilf '111' Iniiliui I'l p/il Code ' .. 


Intrr/in'tation ofthv Svviion. 


1. Object of tho Section, 'lln nilnition of tlx 
l.i "isliiliirc in fniiiiiii;; > to.t Cr 1’. <' Ik'jiimI 
■ii'iilil SCI Ills til l.ct n en<nir« Unit miiirhfn 

firr ri.ml'icli i( .rifli tlirii.fi/ iinil in i nn.l flmf 

irri.ny if.iin^. nirfi in- jiliinfiui/ riiri(fr« hif- fhf 
I'l hrr lit ll r I IIII0I m nirhril »hi nhl fait |Jiiri* *lhc 
ri ^itlsriU and |<ri>|icr irimfiii t of fill* *« iii\h is to 
I'c »iiiiriil Iw tu<i or iiiori oinirsM« [4 1. U 
I'll scr .'ll Cr 7(2 (74l| I'nlJ Tl.c olijulPf 
^ 10-1 Cr 1’ C. in riiiuirme tlnn n kin Liable in. 
hal.iinrits of lli rmiitil} “■•fii.iiM U tallid to 
oitni «s the >. iiri )■ ii to cn«»iri I tint fii1»4 r\uli*iiL« 
n.iiv not br (i.tirni.lr.) [jj (> 7II.(L H)) 

TI.i- ilij.it to iiTTord II eiinrnnii < of fair lUalint; 
si'dil,. i.t..,i„,. (filiuaiiiu >»•»• J»il*»Tiirwt of 
J ... 7l!.irT tn(F n.)t'««.ltl, II) 


2. Ifleaning of tho -word “respcctflbl 

“Itespcctabilitr m S 101 p , f p! 

UiiH;raH‘imi.*iilin1it\' — I’cr Twomev J. [* * " ; 

(F. B.) flee iiho jiid^riiirnt nf Boldn'T' , i.n.fii 
BurT H3(F.B.)1 Oiih tlio-c fli<a'l‘"'‘y',„ „ 

a* suftii-scii K-lio con l.r liiini'itihly Ajft 

riruir fl.c l((■|.onl n i ij j i< irnO'''' *’/ 

laifi.iN ly ri iifrnCi tnnl ihrenl •K"! nulcrly [ 

(/in jniif of thr iijlKiiK inliihltUHiJ ,|, 

irhtMU- f< ««fiiT»i//iini »« riwif ilhiUl'l ^"'"1" f /Wi* 
mu v<'"l "ii( n} the iKiilii nUn ihil'i *' i^.mrr 

rl.T.icf.? (r fill Tin iiitenlion of tl"' , ^'„|inli 
wn« to I M hide from the intcjrnri , ‘*',* 1 ^. hi' 
tiiul- |li(i«c in \v liiiiii uiiitidcmc I ""'ll I,,, II 

Olid liiom. neunist nl.oiii n rciis<i"'‘l'''‘ ^ 

ari.rsih,il th.i mi.i not i irrt mO ‘'"'Vm t 
Uniu.l of ill. 1,1 (II, 11 21.1] 'll" "'d'' 
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•SEACCH. 


to li -canli for n hotllc «»T lujwoy an 
VliUri <)Ric<r in .1 ciri. J5 H C H iSC-fv'>.' 1 

14- Kules concerning the search^list. ' 

(1) Signature of mtnesses— Umltr s lotcr , 

!’ C unlc«« tlio ji«t (if tlip tlnn;r« ‘•oizpil IS fcijrnrd 
Li tli(7 nitTicS'Cs mi'ntjoiicd in ti>C* s«tion, the 1 
'■pan.li-H't irouM not he 4 E H 134 | 

(2) Ad(iition to seareh-Ust— A i>ohco oihecr 

fr'iouUl licit add any new item® to a ®carcl»-li®t 


*< nn.Urs Cr P : C. 'mt 

the act would not invalidate the rcireli t'i'ecialiy 
when the irrejrnlaritv i® fiti'frctonlr csjilimc^ 
T E If i'to 

(3) Omission to prepare list fatal— in 

ilnctinir «carche» the jiruTi-ioiK of ICuT (2) Cr 
P C. should he stnoth complied with Ancnii- 
MOn to prepare a h®t of arliele® found and to Ute 
^ijrnattires on it renders the reareh illcmd — ^ 

T. 13t. 


IJI. Jifisreiluneinfs. 


15. Penalty for refusing to assist a police sons present at the search— 'll’’ 

officer in conducting a search. th-.t the prn-icution hcliovfd that-oniei>i.^or' 

Cti) Refusal to sign search-list -Wluw a who were present at the search had * 

pir-on. on rcini-itnm nttcuded a rcinh held cpiuirm nnf.uoumhle to the 

unders. tUl Cr V C nnd n Uu. s- d th- siar, h iio reasrin wh> the^e Kr«ons should n»l 

hut refu-.d te s,^.„ iho se.ireh.h-t whin dnli hv the pros, cntion Ihe prn-tcuuon 

pnpired, »rM that In- i\ c „m unilu .d an iKinudto ealUuih ].er-on-, unU s' »t is ot ^ 

■ le.nie und.r ^ IK I V.V a- the sisridntr ..f *‘V'* cLi h 

the eianlidist I' .lu »nd()«ndii*t dutv imi-osed ndsstitc "hit hid h tpi'cned ^.i v. . , ,i 

on the witnc-s, h.irini: no ixr-onal |^•la1)(■n to *' alwaj"- ojnn to the thfi'ine <* ’ 

the i\( I uiion of tin dut\ hi tin indn i' ottittr endeaec of veanh witue»“0», nin , . 

- 41. (F.B.) muely liecau'C the formilitii* of ti't* i'*"' 

(') Refusal to attctld as search 'vntnesS' j reaard in the t^enreh and prej'tnlion i*,. 

Fiiilun to rtuilir (issi<( tiKo to an othcir author. ’ -eanh h-l Ind been ohsmed [lf> A J. i-* 

i-ed hy I m tn deinaiid i-iuh nK'ixianie in lunhint; 33 M 113 ] 

n unrrli ca— tonUend and witnc'S whin r.dled , „ . , x- i e list — d 

S ,ST , ... c 19 Ev.d.?i-y„ 

le. E«i.t3noe to illogal BOarch. -t 'ilXVAa" 

I t IS hound to tail upon t«i. or more gp p ^ •» UVii 471 ,l setixh li'i 

^Itne'8 ’un^'M^dI•‘I.nd^^ *”i s.fncd L witnesses ia .Uecal\» E « l-W] 

...11 b, 20- Oral evidence ot things soiecd dnrieS 
nrit refn-in.- „„„ ii,„ h,,,,". c. the scaroh is admissihlc.-y 

Ci.»fr<( luM api N.,rchafter<m.sct— *'•" r''a'hi'ted under S lOl Cr 

t Stili-fn.ptilor. acting under « 14 of the ‘ | 

Opium All ([ of ISTS). l,n,„<,nsrl.ti.>cm.Tt1.e ntranliuir the thiufrs Riired in <j,eT 

pnnifi.. .iftcr siiii-ct J5t<' »> Cr 74* fP.itl M>areU, and rejmrdinir the , >,e 

!h.t n intre ilh.Mlm in i!te « \> nl-e of a rich! re«pecii\el\ frnuiil ;{t 34'' (F B / 

orr«.rxh.....KrtLe<,j,„.u.AuU not „Vdf n 7 H It 4r. (tA) .<J,-e5S:il 

'"rlC,','.'' -7-"/o -‘■‘'"'h'n't'h a loniktimi 21. Bengal rules.— As to the rt^ 

[r"Lr.,t.(P.,{)f-.. -iCr 7t-'(P.il)] i forof-hopU-ejHTS-.'JirUon? Po! Mnn. 2i'd *'' 

17. Can articles found in tho coureo of an !’• -n. 

tV/f o bo basis of a convic- 22. Liability of Police Officers eontrav 

,uP:t .V'V ' ^ the provisions of S. 103 Cr. P. 0- 

pur .f lb. g,.,nhc.l in. !»• mmiited Thci i.mi he prosocutod under '' ' '• 

for u.il ,« f .,1 „f n,,. „,j„ n^o^eTc^l m (3 s' 3 ll' 

23 . as to the time or the day tehonIM 
Ti2(i'.tt)] ■■ - Cr search-warrant should bo oxecut 

IP T..,g« ..f . .•^.•lletn: Pol Man 2nd Ed p. 4^^- 

IS, Duty of prosocittton to oxamino per- x« oo„„,K.rs ih-, cr r. c. 

K — 

n, ,r.. Ill,,, i.t. < 1 ,, 104. .\ny Coiiit nttiy, if it lliinhs {it. iinjuuin'l i">.V 'liX'"'***'* 

nf thin:' pnnliircd btfure tt iiiidiT tin*- Code. 

Notes. 

only when thodoCn- | ..U ree- iiin- ti t.liL'n.io frolo 1 . flnuul 

I’ /"seiiy,, hc^re _^^e | I' 
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nn* il wliirli Ii-k In « n iirmlnrol 

■ n • l"l•f I" lore f f Ihr 

Mijotiil.* I N.J OCCOrts) 

3 Procedure. Tl > [*r* r •li'nit'l m.ilr 

1 ii. *«• ni— II 11 <• i1-<‘iiiin Tit I'f tiling' im|“'nn'l< <1,nii>l 

■ t •(•mil nni'iiii lii tin rnitmli rf |li<' (*<iiirt nn>| 
n.l all.iMi-i! Ire jn»i iMtl I'f ila < iialinU nitliiiiit n 

«nit<-ii « nli-r !•» lln* •iM I'nurt AH II. (' Itk. 

I ir <. 

In mull* III lti» jm'oftii !• Ilf iiii\ pl.Tn- for 
V^ 1 , 1,0 !• n .1 , . I in. ' > I •• ** ' will'll Ik i- inni|)ilriil ti* i"iu' n a^f.nrfli 


Note^. 


General principles on which the aecllon 

1* based "In It. Ix.-oSl'ir. tti.i. n.ra 


A KuRlalrale has nou-cr to himself con- 
duct n search unaerS 0 of the Hombny 
OamblinB ActflVof 1897* u n M' 
The Scope of the Section, n i- 


ill- <.riliiisr» jmwrni of n .'InirJatmir in ii|Mi'iliiiI 
. 1 . II... Tlitril fsliiilitir I. (N) mill S IHl (> !•. C , 
am Ma.fotrnti’ 111* III tlio cirriiniatnnrrs iitntoi] in 
V, (Ii aiiil in, till* |>ii» rr or niitlioril> to (oni|,|i t, 
a* •III II Mni'i*trnli', n Mnrrli iiinl' r fli'» «.«r(ioti — 
i‘» (• ira (PC) [.in C O ] 

4 Maitistrnto noting under the Section is 
protected.— \ Timlinjf n j.-otn'ml 

•mnli III 'I* « of nil l•ln|uiry iiiiilrr tins Cmlr, mi* 
III il.a lll•<*llJrL’l* of lii« Jmlicinl fiiiictlnits niid ninr 
tlirffoM. chilli I'ri'tcrtitm iimlrr .trt XVIII of 
Kill ( \ii .\ct fur i)ic jn-otiH'llim nf Jnilich) 
tiltxira dn C l*-’t(P C.) ei’i'iTnlme tlie oinniou 
•if tlic innjanty in V. 43.1 


part IV 

PREVENTION OP OFFENCES. 

( iiAPTrn vni. 


105 . (/) WIll'IH'M'l 

f-tJciirit) for kpfiiina till- 
'‘onvipiion 


, p.-i- 


.1. 


KTuiv. THi I’l tl t llntwirni;. 

I.., h.piu'lth^ Vena' on Crnuctto),. 
n .m-nsnl i)f notin". n-ss-xult or other iilTeiite hixolviiit? n hrcncli 
of the prnrr or of nliettiiiir the same, or of nsneinhlinir nrmcil 
other unlawful measures with the exident 


man ur taking 

ll„. or „.,yp™o„ o£ ron..m.H..S CT™!nal 

r, bet,,™ a H.lll. " C.mrt nf c- tl.o Court n a Pre.., 

il'RWm.e, a m.trut 5 IaK..tra.r.aS,.l,..l.,iaiou.l M.ghtrato nr a Ma,.,.tra.c of tbe hr.t ria., 

aa,l.ar|, f,„„i „f „p„„nu .bat .1 uerc.ary to «H,uu.- ...rb pr..ou to cteonlc a l.on.l 


lor kei 


apnio tlie peai 
snd, Couit may, at the time of p.assmg ^entente 


a bond for a stun proportionate to his means, 

during such period, not exceeding three J ears, 


such pei-son, order him tf> execute 
irithnnt Rnretie«, for keeping llie pence 


it thinks fit to fix. 
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ij'jiK ii> ,i -tovcli for ft hnulft uf litjuor )>\ nt> 
M.Lftri Othcir in i < m U H C U 1S0.’R>* I 


14. Kules concerning the search-list. ' 

(1) Signature of rntnesses-UniU-r s lojcr 

1’ V t[lf‘ il«t of tllP tllilipH ‘'WZCll IS tllnicU 

\.\ tin mcntioiioil in the section, Uic 

-••anil li-t woulil not Ijp lej-.ii -4 1. 1) 134 

(2) Addition to search-list .V police oftccr 
'In-ulcl nm .Kill ati\ ncn items a searcli-li«t 


ollf, It t„cu ti.jui.} nniKi s lai Ci.r : C. Imt 
tlie act woiiltl not hivalitl ite the sc.irtli I'pfchll' 
wlien tlie irrcir'tlatUv i- tsiti-factorilv ctpbinitl 
7 L U. 1*75 

(3) Omission to prepare list fatal-'in 

ducting hiardn-s ilie proTi-ione of 101 (i) 

P C. slioiilil lie fetrictlv complied nitli .Vno 
«Kin to prepare a INt of article-* fotind and P> ' 
sjgnatnres nn it retnlcri tlie sinreli illesril 
T 131 


JU. M isoelf tijteoits. 


16. Penalty for refusing to assist a police 
officer in conducting a search. 


r.ij Refusal to sign search-list \\u.rt a 

pir-cin on n iiuivition itteitilol n ^en«li lioM 
tiniler s ujj fr p .lud mini -m il the siardi 
tint rofiw. cl u vi^u Uie s> iul> h-l \\Uin diih 
pup. red Inl.l tha, p, 

»ff..im un.Ui s IST 1 p ( ^ il.t -is-nintr ..f 

il'e sofiuli li't I- .111 indepi ndent duiv imp.xcd 
on tlie wniH-' liuuig no jHrNonnI iilaiion io 
liip iMuitii.n ot tin. >liit\ b\ il« poU(. otlK.i 

.(> '! (P.B ) 

d.j Refusal to attend as search witness 

l n un tortii.ler.i«.8i-t.imeio an offair auilior 
1*1 0 1)1 Ian to ilonianil siitli .is-i-taiue m lualm^' 
iive.inii.j ici iiiteiul .ind \\nnc«v wlim c-illcd 
'l' C ' C 

10. Bcsistanco to lUogal soaroh. A | 

.iliiiir III taming out -.Kircli niider S J(U Cr 
t < n. Simnii to eali iip„n t«.. or more riMK^tl- 
.. A I 

Illness Mtiiili nnd.f i,e „m„,s io so .. 

liOl|«(>l|0l,lil «,ii i,.. ,,5, 1 

aiiil refu.^ HI nigus, 0,0 h.„,.o jo Ci I 

\ MU) lisp. , lo,, ^ I 

,i''m.'‘ t>*"nnmt1.tlocnurtlie] 

|iumis(, iifiir Rini.ut 20 Cl 712 (Pat) I 


“7""";' f": “"'K •• lontutim, 

U"' C r . 4 . 2 4 Cr 7 »2 (P.U ) 1 


;..r ,:;i ; j :z,. 


lV] (ko) ’' --C’CV, 


7VJ(P..!)) 

18. Duty of prosecution to < 


sons present at the search— ’• b’ 
tli-t till- )rrri«eititirin tclicMil tliut «oii'c jh r 
wlioniic present nt the scurcli had funned 
tipiiiion iinf.vMiiirahle to the prn-eciitloii 'forr 
no reason n h\ these pci-sou- should not he ci' 
hj the proseeiitioti The prosecution t* •“ 
lioninl to call such pei'ons, iinli“s it t« of opn 
tint Uiet ‘hoiihl ini-u-prcscnt facts and w£ 
nnsxtAtc Miuit Ii.iil happened [t» C X 
Is nlw.ijs open to the iltfentc to clmln 
the c'ldeiKe of fenrih witnesses, uinl n C* 
is not hound to .icccpt n« true thiir en<h’ 
nniflv licc.ui'e the foiinaHtii s of dif In” * 
rcg.iid to the senrch and jirejnration of 
sean-li h-t hid liecn ohserted [IR A J 7’’ 
13 M 413] 

10 Evidentiary value of search-list.- 
seardidist u not cTidcnic of the matter yj 
thorctn, within llie imaumg of ^ id ’ 
KtnlcniT \tt Jt does not therofnre c«linl® ^ 

endemo of ench mntter £.13 51.413' 34 M ' 
(PB) IViu 47] ,1 senith list I 

signed h% witnesses u illegal [4 L H 

20. Oral evidence of things seized duij 
the search is admissible.— 

has hem coiidutted uiidei R 103 Cr I t. o 
ictdonic thftii the ecaich.list itstlf cau he jU’ 
ug.tidin« the tliiugs scired in the tm'rsc of 
siaioh.and regurdnig tlie phitos m i 
were rcspcttiNDlv foiinU. 34 Jf. 34'» (F B) 
7R J1 -t-'. (04) SccSS SI. 

21. Bengal rules.— .Vs to the selection 

fnr ui -Inip-kti pers ■— S" Reng. Pol 51“” 

\i 40) 

22. IjiabiUty of Police Officers epntw^ 
ing the provisions of S. 103 Cr* f*,, ' 
Thev Di-is he i>ri)scruUd under S in'* >• ‘ 
[..-'■.111]; . ,, 

23. As to the time of the day 

Boarch-warrant should be , 

.'-••Ihng I’nl. Man 2nd lid. p, K'- ' 

No. niidi'r K PI, Cr P. C i'l'P'''- 


104. -\ii> (hmit m.ty. U it lliinhs HI. iniimiiinl any 

tliiuir timlncf il Lefot,- it n.,.!..,. th;.. c.,,!.. 


M«cl.i?ho "hi’ «.» 

' « insl.t. luT SU-'istnttc 


, iwsf. .\1IJ Vimiinuty. u it (hniks (,1. ir 

«ir tliinir pmlncctl Lcioie it mnler lliis CmU- 

Notes. 


nil ret, iMn..' ti ti hgnini from » I'lstrnt 
nymriiiir Inni to tiiWe ji(i««r«si<in "f 
tHM.Vi. i.f II (, i-tiiiii pc r*mi. uniinmiud li'e per' 



Noto^. 


1. General principles on which the section 
in based «!• i/ .-i.innr* 

ail <l" .•« r l<i •M'-.'air *ti citn li-x 1 1 « • t r< rltin 



2. A Mogistrftto hits power to himself con* 

duct a search unacr S. 0 of tho Dombay 
Gambling Act (IV of 1887). >» •' 

3. Tho Scope of tho Section, n r'w'sfi '• 


•la ..nlinsrt |.<'«rrii of ii .Mn(;l*lrnl<' n* aiMniji.I 
III ilio TIkdI S<ltMlitli* 1 (N) nti.l S. IXJ Cr. J’. (’ , 
^ nn» Mn^i«irnl<- lin« 111 l)i<' i m iiiiKtniirr* atiifnlin 
•». l*t iin<l J*n. ilip |»iwi r or niillif)rit\ to i rmilm l, 
M«s.'«"lnu-, n K.nrili iiinl' r tin* kirtion 

c'lC i«vi(P c 1 [.tnc m. oj 
4 Magistrate acting under tho Section in 
protected. V 'ln;fi»tmti* mitini: n t'l'niml 

••nr. >> ■» »i. w of All rn({uirt iinilrr fins rmlo, niN 
III I In' <li>wli.srir'*<>f Ills jinlii'inl fiiiailon* nml timv 
«!.. rr'for.- «him |<r>itr( iiun umlfr Alt Will of 
ISV) ( to Art for |jii» jirotcotloii of Jinlii'inl 
tKTirrrs .sac (P C ) ntcmiling iliv 01111110(1 
of ilir insjontT in .'t'l C 4 T I 


PART IV 

PREVENTION OF OFFENCES. 

(■n.\PTKn VIII. 

OiSmnn umi muiv. tio I’i t tM* Hih.i. Ilriuno- r. 


,l for f'runcfi.m 


105 . (1) V'lieiil'M'i 

•‘■t'cnnu for krri.in.- the 
tonnciion 


11 at cn«tsl of rioting, a-v^-talt or other offente maohing ft 
of the peart*, or of al»ettmg the <=ainp. or of a««emhling 
man or taking other nolawfnl measures with the 


hrearli 
r armetl 
e> Merit 


'ntention „f roniniittiii.. tlie .ame, or nnr person nrm'r.1 of rommittin" rn'minal mti'mfilation. i. 
'•onricte.l of mrh offenro before » Hfeli' Coort. » Conrf of Se<.!on or the Coort of o l>rer.-,fei.rr 
Mae-btrate a Di.lnct JIn"i-tr;ite, a Snlwli.i.ional MacMeote or a Jfairhtrale of the tir.1 oh... 

an,|.’„rl, foart i, oropiar™ ll.«l it !' i.ere..a.y to rrqniro .arl, perron In eieonle a N.r.l 
'“Ole, pine the p.aee. , , 

•nrl. Coart mar. at tl.e time of p,....mo -entenr, on .nel, perron, onier t.m t,._ 

“Wl f„ra.„„. p„portion..te to l,i. nmn., oitl. or rrtthoat .nretie,. for leep.mr 

tiarinn ,arh period, not erceeaius three .tor., a. it tliink. £t to lir. 



IDS 


f^T.cmiTt ton ifBKrjvif rnf. 


[Sec. 


X4 Subdlvisioual Magistrates.— A cuIhUm- 

sumil Ma^latmle cati net iindc'r Mu'* n'ctioa, 
(tiuuKli lie ti IS 2ud class ers only. [37 A. 2J03 
“UixiiM-MOuat Masisti.itcs dealina; wuhsitaseumlcr 
S 34 1 coniiot pis‘j onlois imdtr tins bcction, 
wlien tlie letemnjr Masistratc lias alrciih con- 
Mcted tlie necusod The proper tour'^c foi th“ 
latter is to buhirnt Ins ojdnton and tbcjeeordot 
the i. IS', w itlniil juiismsimv final onler or sentence 
fll Cl 170 (O) 

16 2nd and 3rd Class Magiatrates. -If a 
Ma-listrate ol the secoml or third il.iss he ol 
ni.uiion, tint it IS necosinrj for the atcused lu 
u ease bcfoic luin to he hound down under R 100 
Cr 1* C.. lie wiiit rcfei flic II hole cni*e to thpproper 
flutht^ity f-.i fll* loffrr fo pt*< Ihe 'PwfeHre, It is 
not open to such Mnpistrate to jviss .\nv part of 
the sentence hnn-eU 17 O IfyU 21 'c Ri2, 
n Cr 170 (C) 

16. Only the Magistrate who convicts the 
accused can pass ordsrs under S. 108 
CrP. C.-TiC 1001 ai C 0>2 llCr n0(C) 
22 p n I'loi 


17 A. B Bhch of Honorary Presidency Magis 
trates —tan net under the socllnn. .V* S IS (21 
Cr r. C 7 Ih R fed.l. 


18 Bench of Honorary Magistrates in the 
mofassil— eouUl not act under tliU setlr'R «• 
enatleil In the Code of 1S72 [21 W R 
2 C L 34SJ : hut under the present Code a 
IS oompeli at to do so, if nm of the tnemticrs ivlifl 
. <oinp<vse it h’is fipst class powers — f*dc S !• 


19 Proceedings of a Magistrate not em- 
powered. -nie ^nlrl S-r « 530 (C) Cr T C 
21 C «2> 

20 "Whother Period of Security can exceed 
six months iu the case of Stihdmsioas 
Magistrate, 2ad class .— a Subihviuon 
Ma?iHtr.ite of tUo 2ud chiss cin piss an order im'i'r 

S, ion Cr I' C hindmj: oicr n p-rson oonwtf' 

iVop the pence for ft peno 1 p\C''eiltn‘.' sir wou 
I(lhop«tio.l .•<co3j. 1 j-Mr S 12! (:) •I’P'"' 
37 A. 253 


111. MEANING OF 


21. Themeamng, Ihen.irfU ‘oRonoes miohing 
broach nl p-ac’ lu S 106 Ci I' C mu^t be 
<finstr«od tu mean nn offencK him winch breach 
Ilf pence uccMSinfif enters .is a onmtuhnq 
I If tnent [ Jfl II J 66] \n oITcnce inerelc prorok. 
inR or hkelj to lend to a hreneh of the p-'Ace is 
untwithmthe boctimi The offence must hemic 
in winch hremh of the pence is a ucco«*ary iiiirrc. 
diint [lie r.7l .50 0 1166 30 0 U91 S’! M I'K) 
20 M 40a 20 Cr 043(15)] 

22 Divergonce of Judicial opinion,— The 
tsprc-ision ‘'itivolinuf n breath of the iieucn” »s so 
iUasi\o thftt 3i inuHi of neeessjli atlr.ift diffcifiit 
nitciprctuliDiis fimii different nnnds To ni% 
ihniViuj: ilic words rorcr nlanj late iwn classes 
Ilf cases • • The hist class of cases is where 
there iietunU) h.is hcon a hrcneli of the psftco . 
(tint will re it Ins been intended oi boon 
likely to <H cor but whcic m fact it has occurred). 
The oilier il.iss i« wlioie the definition of the 

otlencc imolies n bre.ich of (he peace, ns it docs 

in one of Iho two classes of rises which oceni 
"in'ill)] ‘ '' ^ Jfesfon j ,n 20 Cr. 

23 Difl’oreni'*" 


1 1..-' 


4 -M. T. nts 

tints pill II 

Ihst Die nCT-iiseiJ ft, I orU ,«(■<>/ 
j-"'* nil onlT-r »•lllll<’d f«> ps 


"INVOLVING.” 

which ho js cODrictPfl is "not one of 
of pexco IS n necessary ingredient" 
now A ccmccnsns of opinion in a Kige msjon 


that wh«rc the accused actually comf» ^ 
hrcacli nt the peace [gee 6(7 43 0 


a hrcacli of the peace [See eg 

oTO], or immfostcd by Ids conduct oi .. 

iinmistakablc intention to bicah the 

00 C asi] or, after t.iking stops 1" 

1... .■'..1.1... 111 oireullUtlavP' 


crime by iioleiioc wos proTcnted bj 

orcr which he had no control froin committ 


orcr which he had no control irom .j,, 

lircseh of the peace— ej timely s,f 

complainant [Ser 37 aV. 771 5 C -v, 

.11 0. 370]. the section npi'l>''» ! -i], 
offence of winch he »s«-'oiicictcd, canuot s a , 
speaking, bu said to he one 'inroU luff ft , «( 
(ho pcaco’ within the moinmft of tjjf i - 
the Penal Code where it is defined v'®*) ivstion 
N’-'to Nft 5 (1)- Object and "ri'r,‘a'l 
of the scotimi, w here all the tuUuks arc ooia , . 


Ill 30 C. 360 26 M 40') ■ Gi P. R ISt>r 

on rc IJ -.■? ..It,. — r.. ...i.,ni. rln not neresssn'i 




voUc n breach of the pcaci- iinn 

l»iid fa if lire hold to be excluded hy iiie 

This view IS directly opposed to tl'_e -jj 

slcrinitioii which has been ndopicd 
[See also Cr. K 13 of B.5.'07],_ I'l*. t'mt U» , 
"iitvnlie connotes tho ineliisiDii not oh 

necessary but nUr> of n probnhJe 

tance, antecedent conditiou or eon‘ " 
(nissents also from 29 M. 190 30 C W] 


IV. WHEN OFFENCE NOT STRICTLY WITHIN PURVIEW 
MAY JUSTIFY ORDER. 


11. HoUBo-treapaas.— .kntir.hr tiiid.T b. iro Cr 

y.C. enu miftiint „ fn-non ’contieW 

.nil’. / '’**"**'. *^ coinmlued it with (ho 

toj'S-tif rstiitaif hurt, — 7C S iSi /-ifit . *1 rv 

n^{x) hi, u 46., x:3oi: 


2B. Criminal trespass.— A pcrum 


.88 can he ordered <0 P'” j_ 

under the goction only iihew the ,,,pc 

tlio intention of the accused in . ,w;sct 
trrsTin.8 wni to eommit n breach of l 
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^r>w r 7^^ i: l* 7« v r*o 

f-rtil |1»‘ 1 ?■»!» c 

r'r*> T' 1 tf-l • |} f » • '< ll « ' 1 m 11 r 

c ■’r>- vi-J.Ho r.-i’-'if »ri . *,fr fj*. r r>J. 

• T » •> 1-*.t » r ♦ *“11 l’ 'ft I » J. It rT7) •>'1 

*ittVTr»\r** V'^'-Cr V C 1 1 tn.'kit ‘«l 

I’KolO. INI I'M J in 4 M T <• ** 

«' • fc»i '» kti 1 ►►■••I r j»*n k •« 

** ll*- 1 I’ (• t1 *1 1 *' f'ft i»%! tn 

f't'iTT Min~ «t< t^'lr-r 1 1 *• »rrT-..-.l (til 

..iir’.nr *t O* l»'^] 

2<5. Th?fl. \ <■ n« ir - I Ti 1 1 t- r •* :7.* I »' < •• !*••• 

■ ' .Ii"', It .11 *11 ti »n . -.t-r .>.!t ** 

(>. !• C n* I--, (t 1. ft. f .Hi I H »t ». ft-. wli« 

• rr 5 1 « c-«| «ir tl Hi ». n-r'l r •■n «• r'*' 1 1'".* 

;!«.! ht .s i( s 7« J 

4/ti i\ !■ r.t i:.i «’rr lu* «" 

;'>M 

27. Unlawful Auncmbly. *■ I* « •n-'*** 

t<i » C..1 t irliciti tin.lrf ** inl !•( *«'•' ••*« '• 

»• f.Mit.il tt .t f''“" •ri-l '•’! ■' 

artii.ni III. II « ( r. I'M »i 1 1 III iiiTiintih.ir •I** •*'■* 


j 7 r n:i c (.ns) r .ii.- . .-tn r. it 
r7<' iis.t(u‘*i) r*.r rjs ii c X ITO; h c .v 

.M7 (r.in) 7 C* J 172' ni M. -Of*' iMWir. js • 
iM r I. ii*n' ;t r ii (ir>oi) f n 

<i r c) I 

29. Hurt.— Winn III. n'W.i* im •jK-niimtion in ihn 

rMiv** «7 ft rnmumii jfiltiili'.n tn riin.t* 

liurt. «n<l tin- .•f’lHtrtinn ttu» flnnllr niilr unilrr 

** I I’ f , till* C‘’url III ti| ihnf *‘tho ri.nduct 

f{ III* »mi.ri| tilin rflprfil tl <* pn'nii.nii whcrt* 
ilinr rm irn wnp, n.iil TiiOitipc tn liini, mt tind 
nr." 1 1 * rnr* mi.l drpririnljiini nf hi* jVwcIIery 
in<'«l>*'>i 1 * l.r* npli of tin* jh npi* in ilir wider *Pn«c 
«f ilo < tprt ••mti [lil .M lt 2 i» (JI) nlso 
lint IS 7.V r a2s (>(t) A \ mi] Sfr ho«. 

< irr I V P IM whi'it* it «ft« In Id tlint tin* 
•x-lK II •' not rifop to i ff.’nco* nffretinip Iho 
l.iimin ln*lT [Cci. (’Mi) A .V. ISI] 

20. Ml8Chiof.--A jx'Pf.iii pnniii-fod under S. d,l4 
I I* t’ f«r ttinoTiiif' Jniil ni-irh*, rnn 1)0 LoiinJ 
•Immii if il«ro !• otnlonco iI It in *<> diiin;r, ho wo< 
|.ro|Ktio<l ei. n.t fori'o niid to cominii n lirrarli of 
'll! txwoi* !l t .V 771 


V WHAT ARE NOT OFFENCES INVOLVING 
BREACH OF THE PEACE. 


30. Scope. 

(«) ll'.iioi In I *i«x ili.xt iiiiln rxiinn 

(h) OTi IKV nffirtini; tl r liiiitnTi i»-'i I P l*»l 

31. TrospaAfl. 

(e) IldUM.tn.tiiM Mitli iiiKiii «•> is-niniit 

4 1. 11 ■J77 

(il) llnux' tr> >|i M ill. iiiiont to lj iK* ill>^*' ">t« r 
cnurn' «iili ill. (•..iMiit.iii'itii • "if*' «'* C ti.s 

(e) Cnminnl in . 111 ** ' N tW* • 2 I’ K 

ICOI , 4 M T if.s 

32. Unlawful assembly etc. 

(f) (lITiii.. iitidirS HI I 1' I A.- n «»'*« 
ofTttnc' « Ji ( 27 ) 

(p) Off.iK.. un.lor K HI I PC .t P It IH-O 
(l‘) Off. n« .nid.r S 117 1 P C \Mit ro ll.r rM.irnff I 
tnnk lildco 111 iirot.ininv' forul.t.* di.)x.«>-r«HOM j 
11 C. >■ S 4 n 


34. Tbofl etc. 

(L) Tilt ft (< 371' 1 P C. 20), 

.s.r- IV tVhin nffi’tiee etc (20). 

(l) tlffpiicc under S 8021 P. C. 

35. Hurt. 

(m) f!no»..iJ» hurt tinder P 32.7 I. P.C. 4 N. P. 134. 
It»f •<< -ID M H29 (M) 1 lint 4H • (’SC) A. K 181 

30. Mischief. 

(i.) Misolii.f (b. 420 I P. C ) 20 .M 40(4 . 11 c. K. 
170 

(o) liroaoliiiipr nf i> water c^.n^^e Cr. It. 13 of 

K-O-Xk! 

37. Miscellaneous. 


33. Wounding religious susceptibilities. 

(') nfftiico under S 201 I P f 2 I. H I2> 
(■f t-’OO) L II .70 

(j) Offei.to iin.J.r 210 . 2 <JST P C In 'I"-* 
accused wen ili.ireed with tiistifrnlmjr 
hi-at toin-toiiix in front of n Hindu TtmpU* 
tberilj> ciu.ini.' di-tuil.niu' ■ to n lit.oou« woirlnii 

2W,,r*7 


38 Attempts. 

(»1 AttennAtiiooniiil tlieft. Knt 022 
(b) Attempt In eediice women iind mimodost mid 
iiHUHi'ut lioliAMOtii t(n\nid'< tlieni 30 C. 3Gd. 

(r) AttoiHpt to commit nt.anlt !t bhoine tU. 


VI. Wl AT ARE OFFENCE INVOLVING BREACH OF PEACE. 


Hurt etc. 

(■i) Ae.iult { s 1 * o« 

(*') Volunl.iril^ cmi.Jiisr K'“ ' nil' hiiiti 7S P.32W. 

IN p lei. 

W Ofl.iite under Sv :t 2 ! and .'I.M’ I P. C. (>0) A. 

in . 7 0 C 

('!) Vttenjpt to commit murder or offemx* ninb r 
^•=’^HPC ItHt 


40. Trespass. 

(e) llo««c.trV'|i»BS committed with tho ul.ject of 
tanMtii* hurt. 7 C .V. S"- S I. It HJt o) 

( ') . ' 
ff) t'riminni (nsjuis* with intent to tominit l.ri'ncli 
of the jwxice “ tV. It 14:20\V.P 37. 

41. Insult. 

f»r) ttffcncs* Mtiilir i* 3011 P.t*, 2<' t’r, .‘ii;! (1I\ 
.Sr4 n 11 7« Con.~t U Tl 271* 



VM. CRIMINAL INTIMIDATION. 


42. Criminal intimidation within the mean* 
ing of the section. — Tlic crinunal mtimKla- 
tion specified in S 106 Cr. P. C is the offence 
oiiccifically defined by S 603 I. P. C A person 
ernmetod iiniler S 143 1.1’ C cannot be convicted 
merely becau«p, intimidation by ehon of criminal 
forte IS the fourtli and fifth parts of tbe tlcfinition 
in S 111 1. P C. of the offence ptinialmble under 
S. 143 I P. C 126 F L. 1010 

43. Scope of the term enlarged in the Code 
of 1898.— In the Code of lRh2, the nord “inti- 
innlatioii Mas in consoriiicnce of the rulin«^ in 


(1879) 2 A. 3>l qnahhed hy the phrase “bj 
thrcatcniii" injury to person or property." Tli" 
words have been omitted in the Code of IRI'' 
with the effect that tiie operation of the Section 
has been enlarged Upon n conviction nodcr 
8 ^361. P, C,a 106 Cr. P. 0. is now applicable 
nitliout anj reservation 8 C. N. 517. 

43a. 1 '-*’- 


Vlll. INTENTION. 


44 Intention means intention at the time of 
committing the offence.— An intention to 
commit a hreaih of the peace must be proicd 
lii’fotc a poison can be called upon togiiesecnnty 
iindor S lOG Cr- P. C. ami tlic intention must have 
rcfcrrciite to the time of toinmiUnig the offence 
of ivhich ho Mas convictul —9 O C. 381 (381) 

45. Pinding of evident intention to commit 
breach, essential.— An onWr nmW 8 lOC can 
>u' tniide otilj iiliere thoxc is on express tindmt; 
that in doing the acts on nhich tiio cuniiction is 
iiisfd, tlie neeu«od cither comnutioil a breach ot 
the pence or bnr? mi inlfnhon of cot>i>Hilhn$ 

llo-Mmc. 20 0.570 4.3 0 071 11 C N, 170 

40. Provoking others to commit a breach.— 

ttlicre (he aoi used (Knlionicdaiis) were proved to 


liavc instigated others to beat tbe tomtom in front 
of a Hindu temple — an act litely to lead to a hreneh 
of the pence — that the instigation noold not 
to itself anioimt to “talcing unlawful racusnics 
with the Cl ident intention of comnntting a bread' 
of the peace” within the meaning of the section 
2 IVcir 47 

47.’ Reasonable probability of breach taking 
place must be proved.— It i& not sniHi.icnt t" 
prove an intention to commit n hreacli of tlie r®''®®. 
it must be sliown tlmt there was a reosonabw 
probabiiity of breach occurring regard being njjn 
to the conduct of the accused [20 W. B 37' 
7 1V R 14) If tlie likelihood is strong on pros 
of an intention tn nso force, the Court may t'® 
under S lOG Cr P C, witli reference to a to" 
motion undi r S 143 I ?, C, [11 C. K. I"f5l 


IX, PROCEDURE. 


(J). CotuttHoiig jJjvrcffcMf tu ordev. 

48. (Ii) Conviction.— A finding that Ihc nccusinl is 
guilty of cnitiinnl intituidation (or other offence 
speviiml in the section) is not sufficient, unless 
there ia toniielion nl«o for tlmt offence. RC X 
fa? ^( 1^1 ^ [&'’e— (1) Objeit nnd appii- 

40. (».) Clear finding of facta making the 
section applicable. — Wlien « i<erson is couiic* 
cd of offences wliiih do Jint in tkemsehes and 
tfnmi*ot\"'irui''!l'‘*^ intidoits, iimie within the 
tmti t(i 

The Imdiiv 

26 V IpTU 
M7r.ii*r.'7 ■ • 

\t()C , ,, , ■ . ...... 

(2) HiilfM of frnnifin't. 

simultaneous with 
conviction.- tn order un.lrr tl,„ Mellon must 

1^0tt>. u 1„ o„„|. „ . 

•••....I* •..,11 . ’ ’«'‘U'i»»rBte*i. Onlv 

1- 1.. umlir S Kiy .4, 


retcisiiig soiHQ fiirtlicr credible information ~ 
3 N. P 66. 38 r R. 1881 s 15 \V. R fiC i i "• 
R 14 

81, (i>J Accused should have opportunity of 

showing cause.— Order should not be P''*'? 

• » Ike nhiicnee of the partij affected hyB*," 
way of a postscript after the order rc'ersiug * 
coiuictioii WB8 passed [3 B. It U 
alioutd have uii vi'jioilnmhj of niiiine>'i'"j 
oeewwjfjoA of the kind specified in Subs (1) 
an order esn he made. [iS C G28 See 'l> *• 
IMf] 

52. (c) Summary trial.— Order may be timje i" “ 
rial— (’86) A. N. 181: 3 K. '• •’ 

S3, (d) Bail.— An order refu-.ng bail to pcr-oiis « 
«iu«reit to execute lioiids to keep the pence un< i 
8 lOG Cr. I’. C. IS imd in law —7 M. T. 501 

54. (c) Evidence, —lb idi-iue of ac<iuilt«t "! 

he section 21". « * 

66. (f) 2nd and 3rd class Magistrates.- 
n-fer tl.e wliole ense to n miperior J*""'" 
under 8 3l'.) will.tmt convicting or pa*^'"if *^ 

1«rlof O.OM-iit.m.-h.mM lf-nS ('. 1063 1-1 ‘ 

*522 11 IV 170 (<•) . 22 r. n 1901 
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(^t) \i !>•> t Oitlftf hr hmuft 

60.(1) The compldlnant ** ■ 

Wiin»lni1r i» t "1 >• n*"! fr«»tT» lk«* 

f 'Ptt I »<* nriH 1't In. it !• ( 1 r I! 

I'HrJ S"‘r Jf Jp«- f<'n«i r» il »'•«•« »»«rt !•» it** 

I.r fin*! fcwiril * •x nn'l't ** Jm” 

rr. 1* r firi.l J.r-.v—l titpl.r **• UT *»>■» »»•* Cr 
r c. T !• It n*ir n r v im 
57. ('•) Wltne**e» \ f.r ii.** m 

n r«»r »f li'plirit: •llli'' c'rf » n ifllii* 

ln«l rf'|UifT’'l In FM r •■•riiMIJ lo Ij'tJi t! r «>•» 

llpf Fr'ftltul tlp»t I 1» tpwti f-1lp1rtr-n ll*l 

1.C «n« fitpi |pf t)pr npi'<t> >>1 ll r c »*<* ftO'l l) kt 

’Im iniclpl In fiiliifp. Iiitn- « rfipimk"'* • 

t-ftlpr jK-KCf’— 1 W.t ilmi tl . «pn!'r»>«» 

r. > 1 . .nsn 

69. (r) Pcri«onii ncquiltcd nl the trinl s*»<‘ 

02-. nr N 4n s.-.-u) «pt j^r-t (t)l 

f-f} liir^prtHf lit tinlrin. 

60. (») Order having the elTecl of prevent* 
ing cxcrcino of lawful right. 

(>) W 1 , 1 1 . tlip ..nl. r '«<pii1.1 Inn «1|< l-n- 

Milting till- BC* u»<'l fripiii n»i»tiiig «ti unlawful 
ntti TiH'j «in ilpr riiiii|il»iii"tit • lurt ili*!"**'*-** 
liliii, it *1 iiiu]p 1 not I* mill'' 11 t N k|<» II 
C N ITO 


(k) An unit r nlit.li niPiilil Imti' tl»- ilTiit (.f 
)<n Trnlint,* tli>' •<" n' r «f n nnrVi t fri.ni <pM n i*iiiir 
l.ia Mwfut riglil »>f iTitrrfrn iiri> n-iih llir *nlc nf 
f. mgii nrliclt ■ liT ilinrrnnt tciiilnr* ulioiild ii,<t 
Ilf’ S’ 11:"^ 

CO. (!•) When the sentence Is for a long 
tortn IMnn n kriitfiiri- ipf iiM|iri<oiinicnt or 
tnin*|N.rl(itu>ii i< fipr n Innt; ti'rni {r y 
trnr*) nil tmli r iitiili r tins Biftinii i>)iniil<{ not In* 
matli* .*> I. n :i I 

01. (r) Whontherolsnofenrofropotltion— 

U In n tlio fimixil nrti'I «ii tin* iiiij>iiI«o of tin- 
momaiit nml ilirrn nn« lint llir pliglitovt liVt-IiliiKnl 
Ilf lii« n |« flling ilio net, III* nliinilil not linn* lu'on 
l•••llll<l ilimtl l> C V l.tTTIII 


IH/i/at orilrrn, 

02. (■) Order for Security in lioti of, or, ip 
addition to, the order for conviction.— 
T2 I’ it HIM :■ i. II .v< 

03. <i>) Direction to execute bond on expiry 
of sentence or within any stated period. 

V,,- (10) Niiintj ((!'.) 

C4. (<) Order directing the security to 
continue (after acquitial) by the appel* 
lato Court, siv (i;!) .Viijuni (loi). 


X. SECURITY. 


(t) Ttiiir for furulMhluii AVn/rff//. 

06. Direction to execute bond on expiry 
of sentence or within any stated period 
is illegal. Aiio><1>r umlor (>■<• mMioi* rM|uiniiK 
Kviirity. pIkiiiIiI iKrt ilirict till jM-rion nmMCtnl 
in etipcult* ilic l»<m<l at llio «iii! »;f the term of 
iniTiriionmenl to »lii< li Ik- tiin) Imvo l«*en aenicii 
tnl The ptrHoii F«ii*icto»l m iit lib<'rt> to «•'Hl•ut< 
tlio cngsginii-iit nt «nc<' «r nt oiij lime iluniiK 
the term (7 N’ I’ :)2S a N I' 12(lJ An onler 
'lirccting that lecunty fliouhl lie fiirni»l'e«l withuj 
a month from the date of the sentence f» iUrpii 
[5 1. 1} 31(F.B.)] T lie order phoiild not (iro- 

Tide for an enBiig<ment tci Le exemteil nt aome 
future period [•» .V I' 154] '1 he ccinvictcil l>« mon 

should be at libcrti to funiiih peciirity nt nnj 
time within the penod of the aentenoe 

66, Appellate Court can demond security 
oven after expiry of sontonco. Under 
buba (3) of this aection nil nppcIInU- C«urt in 
criminal caer*, i« coTn]i(tent on ii|ipcfll i>!f “ 
prisoner to demand pi curitj to keep the {icncenficr 
expiration of ncnttiitt — 21 1’ U. 

(2). Smirifii Mliotilfl In- projtorliouaU’ 
to the lilt fins of the ttrcuHCil. 

67 Security should not bo excessive.— The 

atnoinit of aicunti nhoiild be proportionate to the 
means of the ntetraed It ahoiild not inr innilenn 


HJIKI 21 r H ll'OO JWlO. IlMl 188’li 

r, ^ 10 (IM.’OO) J. H 22.1 (225) 

08 Foiluro to furnish proof of ozcossive 
security - Failure (i> fiirnuli security of the 
reijuireil amount, i* a sure sign tlmt the security 
(lemandiii it ctcessirc nnd prolnlniito ■ S.) A 80 

00 Security should not bo for too long a 
time *1111 seiurity ilcmaiideil sliouhl not bo ton 
hintx ill nniouiit or for. foi,^ m liumfioii (’(ihOO) 
I. Il‘2.‘l(225). 

Whether jutiihI of Boturity can exceed six niontlis iii 
the cose of ft second class Magistrate— Kco Note 
N'o 20nl>oxe 


(:t). SnretifM. 

70 Forsonol bond essential. It ■« iiiegat to call 
upon ft piTSon to furniali sureties without at the 
niime timii Ki'inp his own homl— 27 A. 2(i2. 

71 Fitness of sureties —s«( NoIih undirs 107 

Cr I'. C. 

72 Surety an additional safeguard— liabi* 

«I*^ -e — nci- 

and 

tlieir 

. . ' , sfion 

whethirtlii nmriiint irf (he hoiid has been reiibsdl 
or iiiit^ It is not (be case Ilf an ordinary surety- 
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SEcnuTY rbn keeping the pe^ce. 


[Sec. 


73. Secxu-lty cannol/be made liable for larger 
amount than that covered by the princi- 
pal’s bond.—o B«r. T 101 

(4) Im)iylsO}uuf;iit in ilefunlt. 

74. Imprisonment uv tkfaitlt of secxirity be 
>implv See 123 (G) Ci P C ; (•9.3-’00) h. B 630 

76. Period of imprisonment plionlil co»»rnf<» mfl the 
/leiioi? n/seeiiiify -I L 11 13o 

76. Imprisonment cannot be deferred.— im- 
prisonment in tlcfoult of security ennnot be defer- 
rml till tlie expiration of (lie sentence 7 N 1’ 
32S 3N 1M2G Coi, 21]' It mio 

77. Imprisonment in default of »ecunt\ is & 
vpHfeiiee in^/nii fAr moimiig of S 3‘J7 C> P C -SO 
A 334 (p B) See —Notes muler S 110 

78. Sessions Judge can pass o.Je, for «Hip..soM- 
ijienf tor ilefanlt under S 123 (3) tifoie the expita- 
Hon of tl,e eeiiteiire 5 L B 34 (P B 1 3 L B 13 
IL H 2U3 (P B1 Cna Rat 132 Rat 774 P J 
null n 24") 

PyofcHni'c ivhvn ti nn of th<- Iminl , 

rxccrtl’i OHO yctu' | 

79. (ill .'>•*■ S 12.1 (2) niid ni>t<~ nuder tlini M-ciion | 

((•) Mi^rcfloiuoit*: ( 

80. Bond oan bo taken only on conviction. ) 

— \ bond Clin be taVen <nil\ on ronnohon JSee 
l(obicct)3] - ^ 

81. BCTect of acquittal.- Upon on nc()iiittnl br the 
-\ppellatc Conit, tbc ordci foi security abates 
I/-*'! fiirfn iind tbe AppelUte C’ouit bns uo powei 


lo direct tliiil tlie sccuntv (-iiould continue —('?')) 
A N Ml • 30 C 101 7 N. 1» 375 : 22 V It. ISO! 

82 Juvenile ofiender. — ^IVl en a juTenilc otfeuder 
is mitenccil to bo ^'liippcd for cnnsinf; prievous 
hurt, the Magi'trale VbouIcJ not under tiic Ke 
foiinatory Scliools Act dncct cleUverj* to parent' 
«n ilieir fnniislnnf' scemitr but preceed to talc 
aeourity under this section. — d L B '30 

83 Period of security commences from 
date of order —See s. 120 (2). 

84 Bail— Bnii cnunct Le irfo/ed to persons ordered 
to gire sccurils under f« ICO Cr. P. C — 7 3i f 
104. 

85. High Court. C'mi induce the amount of se 
curity svlicn it is iinrtulv cxce«-i\c 23 A ^0 s lO 

B. 372. 

86 Order for security in lieu of punish- 
ment— OrJei foi security cannot be niado ju 
lieu of the punishment on conviction. It 

in fldiUhou fo Ihc (inmrl if punishment for the 
substantive offence — 22 P. B. 1901. 

87. Taking of security is entirely withia 
the discretion of the Magistrate —23 " 

R .*>3 Ji'il -ee 23 C C2S 

87 Defective order— .4 Hawistiate liaimg 

coimctcd tbe Bccn«cii poisons of assuult and 

tcnccd 

they r 

tnonllii 

imnds 

'•boiild bo nirtictcrt in default of funniluuir 
sccMrity~?m?(?— that the Matristmto's order, **’*' 
as it related to tljo tindiiie of security wss dcfcc' 

ti\o and could not be sustained — (81) A N Pu 


XI. ALLIED SECTIONS. 


66 


80 


00 


01 


S. 108 and 107. iA. («.■ *.««.«» cou.,o>i^. \ 
*i.'JCl. tS 3CIi 72 21 U' K.C [ 

When complainant should be bound 
down under S 107 'Vben tlm order is likely 
loniUrfcre witb tbc ixcrcise nf biuful nglit, the 
iu<ii.(d »bniild not bo boiuid d«M*n Under R lOtJ [ 
Cr r C The complainant Mionid be bound donn j 
III .a kip'imti preceding taken under R 107 
<> P C JiC N 170 I! (' N aw See also 
lie S 112*1 ' 


Failure of prosecution if the lasc fails I 
iiml IboarciiM-d IS nniniltid but the Court tlnnVn 
III •limilit be 1 ouml dun n, R sbould proceeil nndi r ' 
tOTniidii.il KiT, Cr P C p,., M. S C iKtIi 
Jniiii-irj liJ!.' j 


Proecduro wbon Magistrate omits to i 
pass orders under 8 100 Cr. P C but | 


subsequently changes his mind—''^' 
tlio Magi^tvato docs not at the time of count''® > 
)«xa uii Older nnder S. lOQ Cr P C. but on '"* 
ditional iiiformntiun afteintirda thiiika sccurit) i’ 
«ecc««.irv, he i-hoiilcl proceed under S. 107 and a® 
106 4 N P 154 ! 8 1* K. 18«!3. Sec 3 N". P- 

3SP 11.1881 15 1V. 11 50 


Person convicted under S 144 I. F- C 
— Tliecn^c of a prrbon who niciely joins * 

fill a««embly mu‘l bo dealt with under P. *07 t 
P C— 3 P R 1R90 


Person convicted under ttltornativ 
charges of attempt to commit 
and an offenco under S 324 I- F. 

xhould iii.l bo miloicd to iuini-!i Mcunly f"‘‘ 
behaviour, but «hoiihl be bmiiul do" n under n » ‘ 

Cr. I*. C —Rat 18 


XU. 


(I ) t.'« »ie» f»/ , uUn. 

n°r> from order under 8 106 Cr. 

.,.S. fr..!!! no ..nbr iitidi'i S 

V *"0 But nu 

• .il* r ^ ••’nvlftitn fi.r the 

, V JoT»r«n,<v l‘ r 


APPEAL. REFERENCE. ETC. 


I.POK.I (.3 f* 

II x(>i«.cr|iii.iiliitl imier "itliin the nmniiini-"' 

Order under S 100 (3) enn bo ffoo 
by tho District Megistroto only , 
sitting ns appellate Court ' 



'KiiiT^ t<ti: miri\>. Tilt rtiii 


111 


lOG * 


V«, — ru «• fr 

.rr,' T Or «r-. „..1 'rn .» » .'cilt, r < 

l'». ]r. \ ,1 :.--r 


f'Jt (’/ttttirr' •‘f !.•••' 


OO 1l • I'ciiV t f 1 •! 'I t' I n I n •otl • n»» \| 

11'*r C'rO* «i»‘1 f Or ^■rli iti 

ir. 4 V :i: (rH) ii « «• ) < ! t tl it M |)i>tnrt 
Mr n»ir»'' Will* • f •!» r Or j. intr t> « f m 
rJJxT^fr (. 1 ,?^ f t‘> rr»jii rr- «lr 

•iilvll-ilt 1 <i |iir »>vtiritr tin !• r lit* ^nti<n 
Tl" i1r.i»i<in »iii ijn»' fr- ni «ti « Krtr 

M tr»-r r'.*... 1 . f/ (‘■n \ \ :t Ort> \ 'r 
iTn (i »0 \ N :*ii u.r TT'MI*'-»i im J 
r’.r (!•■'•>). IT A fiT !:■>» '*'• (i'‘'*Ti 

Iti t},. • »« ri«ilr r oifi'mO.lr It. 4 V 

255 (FD) {t.V Sii*i» dl] Kiul tl.r tsmlrurr , 
tli-ri.ifijir r »i r ri niltrr.tt'fl I 

l.tinft »«/ .Iji/tr-Z/fi/r fVmif*" ptutti 

iiiittf r Siihn at I, j 


67 An \vi«ntir ('< uri*» jK-wtir iit.i linnlr.l 
tntrth iti * 1 ) It li r Itiwt r r'lurt '•'■M hm'I •* "l-l 
I mr tloin It i« rtim|trt< 111 to ju«« <*n ortlrr mimIit 
!• K») Cr r r in I» in wlixlitl.r limtr 
mtirt «*■ iKil I itijriwrrrtl Ir t"”" I*' mnkf an onlrr 
nntirr Oir ri'riion T5i'' w'-nt* "iiii'lt t ilir rt'oinm" 
III Siili* f.I) litrr ri fiTcnrt In iln' |.t.«< r» tnrn lij 
Hir utrtK n nn/f Bf f in thr CnHitt 1y irfc.rl. 

}*y'friL nrf in Offrt\ iBtf.inrr r.r"-iri»«Ml It 


[MRiIrni— />,« 17 M If-KF.D.) :‘0 M 1.'. fr 
nii’(M> r.i— ‘inM j‘‘2 •^o^l 4^(i'*) 2 ^m 
iro ti >I T S'*! 7 >1 T im 0 M T i.'*! 


rnnm»fi\ /•m— T l n ;m 1 

tAlIolO.ii—rm— '11 A 4S 10 A J I'^i I A 212 
(FB) r.m— (►4)A. N :i 7 4 .» 6l«> »7 ' «7 
£«ftlio(0d) A N 170 {CO) A S' 201] 


rr.fnr— r-m ai'nt J 21 (FB)] 
tOo<lb~j>,o jfio c 2S1 Can 10 <) C 
[Upper Hurnifi—rr.. 1 U I) »] 
(CalcoMa— Con. in Cr 220 . (C ) 


‘.r, c nt 21 c. 


022 . 10 C 770 

[Punjnb— Con 0 1’ II iniH 7 1’ II IPOO. 21 1’ H 
Kos 0 1’ II inoT 21 1’ n 100-' } 

[Notc—’n 0 1’ 11 1007, 21 IMI ICON. 7 1’. R. IW.i, It 
^fi'i lirld that in mich oireiiin«fon<<», If'** ftmt Conit 
"lionM re for llir enro under H 0 111 (2) Cr. 1’. C. 


fVt. t'ntrt rn of .tlH't Uttfr (’atirfn. 

66 tl) 4n .tniHlIiir Court !• i-otm— tint to .I.- 
n.anil rt^ninit nflrr ffi.irritioii of m nti ni'i' ~'*| 1* 

II 

Pf» (2) It 111. |-.«rr to r.t n.Mo nil onirr for 
•i-riint. rtrii nldlr nptiol.lniir roiMiftliui. ,10 C 

101 

100 < I) It t ..nil r iieeiiMil to riiniiO. rieiiritt 

nfirr •rllinj; n«|i|< tin- n nli'iu r — 22 1' R.HOT. 

101 til It '■tn/.t.i. nfii'r iii'i|iiitiii<i.* nil l■|l|•l-IlI, ordi r 
OitOi. looid .hnll In- tioilntniiii-d — \ N 

III 

(Note. — t»r*t«T for nviirll. iil.nti . on ni<iiiii(n|— , 

<rr-:s I* .IT'll 

/ MItirlltnirntin, 

102 (a I Appollnto Court inoliido» Courts 
other timn tho High Courts—21 r. it. i|io.'> 

102 Order under Sub (3) notnn onhnneomont 
of ftontonco — Tlio t-ti re 1 »P In (ippdiniit CitiirN 
of llii'inmt-rciM'ii I'V Cl (.’«) ieT|iiirinfr Ai'in-tliili- to 
fumi«li iK-citrttr i« not nil i Mliiiiiccmpiit of ncti. 
irwc— 21 1’ I! IIW, 2 t> Cl !tO'l (\)r20Cr. 
:tO(M 

104. Subs ( D ) nppllos only when thoro Is 
axibstanlivo sontonco.- Ilic iirmWonn nfs 
ion ( I) onii lioinviiWiel einlj tvlicn tlioro Jut. lipe>ii 
attnnW ft »rnlpnci' on oniit irtlnn for 

on«-«f IliP offnirm Rpri-illoel lit llii« npcUim — 

2 h II M 

106. Iroprisonmoot in dofouH not n part of 
tho sontOnCO.-Itnpii.onniciit lit iterniih of 
Rrcnnty enttiiol In' (nke-ii ph )>ftit of tliei ||•tlt^n('p 
fot the i>iirj>o«eti nf fi|ii) 0 Ml —7 O. 0 H.iH 

100. Conviction after summary trial — ippiftl 
ilorn not lio n*rflii'«t nriloi |«i*«pi1 on i-oiii Wlon 
It fill tHHimni It fei'iil— 7 0 r, HIH 1 1 If)), 

ff.V Itri'hloii. 

107. nigh Court will not usually Intorforo 

with A Mntfialrftto’n tlhcredinn iiiiIprii there' 1. nii 
crropoflaw — ‘lini,2Hd.'5)f;.-«-27r 7S1 1 M. 2^ 

f7) Uvfort'itvf. 

108. Uti'lei S. 311) Cr. P C— .7if (2) .IiiriiidipHon e>f 
Mnfdntmlrn (ir>) 


XIII. MISCELLANEOUS. 


100 . 

no. 

111 . 


Juvenile olTondors—ria ffciion nppltr" i" 
juvenile olTtndorn erntonepd to wIilpplMJt 
3 L. B 30 


Person ordered to 
keeping the peace 
person.— 7 M 'i lO-i 


eivo security for- 
is not an accused 


Court foe.— Ko cnnrt fee ifi po) "Ijlc 
bond? taken nndcr S. 100 Cr. P. C. Piccntol by 


••r AM Itphalf nf person* ntlii r tlinn the- pxpriitanln. 
ffnip/fitel l^MU’t. I son 

112. Bail.— Rnll pnnnot hn rpfii*Pil In ppmonn rpejiilr- 

nl tn funihh Rpciirity— 7 M. T. COI 

113, European British subjects, —Tlip upptlmi 
AppiloN In Kiirnprnii Briti.li tubjccln. The ward, 
“nity jw-r.ein ncpniril" ftre « lele - 1 npiiftb to Inrliidp 
Ilipm.-Prr.lO C. 103 



112 


loit kkemxo the rinci:. 


11 — S' nil ill/ ftii li-fjiiuij till- IVnc** im olhei Onset ninl Sccurihj Jnr (tvod Jifhuvi’ini. 

107 . (l) Wllcne^e^ n Prc=!i(leiicy Magistrate, Distiict Jfagistvatc. Sub-clivi'stoiial jrugbtrafe 
^'cu]u^ 1,1 kcfjim" till- vc-acc in «iv ‘Magistrate of the first class is iiifornied that any person b 
likely to cointnit a breach of the peace or tUstnrb the public 
tr.iiKjuilliu or to <lo any >\rongful act that may proljably occasion a breach of the peace, or 
liistnii itii. public tranquillity, the Magistrate may. m nianner hereinafter pro\Kleiij require 
uh pti-von to show cause why be shouhl not be ordered to execute a bond, 111111 or witliont 
‘■ni'lits for keeping till* peace for such perioil not exceeding one year as the Magistrate thints 
tit to h\ 

I i) Proceedings shall not lie taken under this seefion mile«s either the person informed 
rtg.uiist or the place where the breath of the peace or disturbance is apprehended, is ivitMn 
the local liiuits of such ilagistrate s jurisdiction, and no proceedings shall be taken before any 
Magistrate other than a Chief Prcs.idency or District Magistrate, unless both the person io- 
formnl against and the place wlieic the breach of the peace or disturbance is apprehended, arc 
within the local limits of the Jfngistrate’s jurisdiction. 

(• 3 ) M hen uni Magistrate not empowered to proceed under sub-section (J) lia® reason tc 
Vroccdurc of 'lak’i*tr.ato oot cm. bolie\c that aity person is likely to commit a breach of the 

I ircdionct luidcT *uh siction ( 1 ) peace or disturb tlic pnblie tranquillity or to do any ivrongfal 

act that may probably occasion a lircacb of the pence or disturli the pnblie tranquillity, 
that such lircach cif the peace or disturbance cannot be prevented otherwise than by detaining 
sui'li person in custody, such Magistrate may, after reconling his reasons, issue a warrant fo*' 
his arrest if ho is not already in custody or lieforc the Court, and may send him before ft 
Magistrate empowered to deal witli the case, together with a copy of his reasons. 

(/) A Jfngistmti* lieforc whom a person is sent under this section may in his di*crefion 
sncIi persmi m custody until the completion of the inquiry hereinafter prescribed. 

rrottOHHl iininiihiieufo to the Sectlni,-h. {t) ,.j aection 107 (jf f/ic -ni'l Cwlc. 

irfiol* '•»,,< KfrNiiH” II, <• ir,.r,U}",,ir,-,i„.1 D)” Anil It mUhlntfl, auil /or the iiorif* “uHfjf Ihe eniiiflfl'"" 

■ / Ihe li’i-nnxSie- i.rnnihM" the \'nr>U‘'pfniU»sf»rthe. «cfm« It, Utati-IJ nwhi tin* Clin/.frr" AnH Ic 


Arrnnui’iuett* of uoirs. 

1. Object and application of tho Section.— ( 3 ) jurii 

(l) Tl'O olijvct of tlio »oction. 

(21 fnfrinjrcmpnt of Irpal rieht sliouMbeaToHlcd. (<1 

Onlj n piTsoii liUrlj tn ili<turl, pisiip cni, W ('*) 

iK.uticl (G) • 

(4) .Siijilinitinn of tlii* nocHon (7) ’ 

II. Information -yj 

U> K'-i-'Jrt'f of I'olico oflicori. etc m 

(:i) KttmJn.l.cInUnformsUo,, ),( 

(«) Infi.noaiwm formini; »iil,jcct of h t>r«si(H,a ' * 

... , vii. ld 

l i) ( ^o<lll<l^ Informnltoti, ,,, „ 

( ) \V»,.M I. n.,1 cr.Mt,|,lc InfomnUnn. J*J 

III . Jurisdiction -locaUimits. ' *!« 

—Juridical. P) 

V. Proceeding j‘j 

lit ..... . (*1 kltl' 

I 'I tV" ' n( }ir<MS'r«hne ini 


(3) Jurisdiction of MogiRtmlu to draw np ' 


VI, Notice. 

(1) I'tsicrdiirc 

(2) Contoiits of tlio Kotin*. 

( 1 ) Misccilnnpous. 

VII, Likelihood of a Broach of the Poac^ 

(() .Mtunnif; of Litclifinoif. , - 

(jj IJU-lilinm) stiuuld not l><* fnforrccl 0'cc< 

jMist rrmtlucl or cnmiti lietwcH n t'lc p-iO 
n) Ijkoliiiooil after cri«is Im» pnrseil 
(li r.ikeliliiHiil ill nhtiiiimtion. ..in* 

(») l.ilLi'tiliixxl due to exercise of Iftwfsl riiT'd 
inttful ninnner. • 

(•■) Mi»rellruief>iis. 



oiOirT. 


U3 


107] 


VIII Wronpfut Act. 

(I) 

(?) l'< ri uti hft in it> H I'l'conii 

• ri'tirfol 

(1) tvinfal nr I |i'rf<irri-l in ■ tiiofiil mnnn* r 
CATiniil !>«' c f }in»~ '•linr*. ' n »t*ii tiLrt« 
l'» itnlur- <i1}n r» I'l < 'I'ntnil I n »< h 
(0 tVJiiit i» n'.‘ w r Til fnl •'“1 « ill in ll.c* •!« (■••n 

('■) ^M^nt !• w rnn. ful hcl « it' in It ' ti- n 

(' ) U riitipf 111 *f I ■ nt) t«-r tlir- rnij.'in n • or 1 i 
(7) Tim wninrfiil hri mri«i tn m |r>»<>ii 

jiUtmn •ti'l no* inrrrli nil iifinnr (r>n« j»i«i 

tniK-'iTi tnct 

(*) Ili'jiiitf'ii ftiKiiil immoxoilil |ir"[>-rt* 

IX. Enquiry find Procedure. 

(I) Slmwin? cnun- 
(?) rrtirciJiirr 
( ) Joint I n<|uirj 

X Evidence nnd Witnesses 

(1) i;« i<l< nrn mu»t t>r riyonlncl 

(2) Nklarr nf f Tnlrnrc r»i|Uin'>l 

(^) r«rt* fir>r» »«.arT to linn p in |>r'irp«'<lin,*« mi'l« r 

H HCCr V C 

4) II not lipil null tiro titnliT t)(P M>rUi>n 

0) Mi(r(llamr>iit 

(C) Witni-rurf 

XI. Pinal order. 

p) !t<><{iii«itr.|i «f A taIiiJ flnnl orilor 

(2) Final orJi r« illoput nn<t nllrn nrrt. 

3) OfJern nlurh cannot be iia»ro<l 

4) IVnona who cmnot be bound over 

5) When both pnni<ni mar be bound orrr 

XII. Detention Pending Enquiry 

XIII. Security i 

(l) Obji-ct (tc I 


I? I tnxiiiii! i.f riciintr 
1 i) Mi«c« lUnroiii 
( I ) 111 iii'H il of bonil* 

XIV. Forfeiture. 


XV. Allied Sections. 


(i> 

^ ir. ni 

d 107 C 

12) 

,. IKS 


(•«) 

..117 . 


(I) 

..Ill . 


ro 

.. Il»l . 


i«) 

..no . 



XVI. Irrogulorltios. 

(I) lrr<;n>i'*n(iC4 which ritinte. 

(?) liTP^nhritica which do not Tithte. 

XVII. Appeal, Eoforonco etc. 

(I) Appt-sit 

(?) lit fm Iter hr Di*t..Mn{;i«trntc 

(t) rtncollntion of bond h\ iJist .Mnpistrate. . 

(I) IJen*ion 
(*>) Further enquiry 
(• ) Krrien 
(7) Itctital 

XVIII Transfer nnd withdrawal. 

(I) Transfer hy IIibIi Court 

(?) Withiln»«ftl by Dist , Siibdinsionnl, and Chief 
I*rc«idcnr> .Magistrate 
(t) I'owcrs under Ps 107 (2) nnd ,'i2S. 

XIX. MiseoUanoous 
(I) 8 250 Cr. P. C. dois not npplv 
(?)8 3I9(2) 

()) Ss 40J and 49S Cr. P 0 nlo not npidv 
I) 8. 4-W Cr. P. C. applies 
5) Court fee. 


I. OBJECT AND APPLICATION OF THE SECTION. 


(J) The object of the ucctloii. 

1. Procoodings under the section are intend- 
ed to be only precautionary — The object is 

the jircicTilion nxiil not the j)uni*/i»;icnt of crime. Jt 
should not b<' used for roquirintf scciintics to an 
amount which may prerent the person bound 
down from finding the same The punishment for 
y-ai'f conduct ia not intended: the object is the 
prevention of acts leading to a brooch of the 
peace in /urure. See II C. X. . 31 C. 330! II 
C >■’ 223 11 A J. 709 30 M. 310 
Section compared with Si 106,110, 144 and 145 Cr. 

”• C. See “Allied Sections.” 

2. Tbft.Kr.s--i .. , 


unci not to take procccdinga under tlio section 
8 C K 698 . Con 19 Cr. 240 (Pal) 

®- Order under the Section inexpedient whore 
regular trial is contemplated An order 

15 


under the ncction would rery seriously prejudice 
the accused in their defence 9 C. K. 8D3 • See 
27 C 781. 

4 Tho object is not to help one party at the 
expense of another— Proceedings under S. 
107 Cr. P. C are only intended for tho scconty of 
public peace and not for tho purpose of enablin'^ 
one of the two contending parties to help them't 
Bcives to recover or retain possession of immoi-ea. 
blc property after having their adiersary’s hands 
tied down by an order under that section C 
798 3 C N H)3 Bee 14* P. 1. 1917. 

(3), Inft'liiaement of lef/nl rtoht should 
he avoided. 

6. “■ * ■ 


incapable of being enforcetl -ow ing to the exercise 
of such n jurisdiction and uiicre the Irene;, of pemes 
apprehendrtl hy the ilayi'trntc xe a 


lU 


vrPl.lCWlOX Ol Till’ '•UTIOV. 


the eiifuicein'nt (if /ii< li i il ihjUl l.i/ ri in ri I 

Ifiji! ii'-Ti/ fVTiil tiio ilk'^al ilcuKl nf tin* rorrcspoml. I 
in" obligation of fiic otiiiT jnrly, flii* ,Vii«ji.frrtf« i 
’-hoitlil ii'if initij iftritn fhr pnihf iifii h't'* the trini { 
iighf G S'.’ OH l'»i • 2r> Cr. 191 i 

(Pat) 16A J 2T-I. 2ICr 2J>(!>.U) 2lCr.».l7i 
(A) 


RacogttUance sTiould not bo takon from 
ono person to prevent broach by another 

— 't IS iUo"nl and cantrarj to t\io jmiMsKins of tlic 
section to taVo reco^rnisancP from one person to 
prevent nnother from coinmittmx n bcenck of tlie 
peace [17 W R 51 II ini2) U « not the 
intention of tlic L^zislalnre tint a person nhonlil 
bo prevented by ti M ixistratc from eaenism" l«s 
le^al lights in a InvEui mauner, increlv because 
another person would lio likclv to eommit n 
breach of the pencj if he did' so [15 p u l'»Oi 
(P B.) 34 C 5135 12C.K 703 I'HV 11.17 

3 CL 280 17 IV 3? 51 32 A 571 fi A 2G(FB.) 


3, A 33 10 A J 279 G ll R Ni2 15 Cr. Ilfil 

(^f) 22 JI J 251 0 >I 20.3 (F B.> TUil 
2 U R 157 0 S 77 4 r 11 l<n2 21 1‘ n ISSS^ 


51 P R 1887 See “(9) Wrongful .\ct '■ 

( 3 ) a pev<oit lihcfti to illxturh 

jteace am bo hnimd tlntrit. 

7. Before a person is bound over to keep the peace 
It must be shown that he i* Mcewwv 

nlicach n/ fJie p^aee or do a wronstn) act that 
may ptobablv occasion a breach of the pe.acc or 


disturb public trannnilbty— 7 A .1 ll(>| ('•|Gl *• 
H> ? T®Ir ®'’® 7 A J 615) 9 A 452 37 A .33* 

^ ^ ^ I*- 


Note— rrooeeditiK ahoulrt not be initiated oifamstA 
person not likely to commit a breach of peace sunplv 
because other persons are likely to do so in In's 
interest— [1, W R 31] A non-resident Zemindsr 
cannot be bound down merely because Ins local 
agents aro committing acts likely to cntisc n breach 
iL Jm tlO C L 430 ] Blit If ,t IS shown 

that the person while keeping himseH in the Ixiok 
gtound IS iinl.nc Ureiinrahoos/cr Ihe en/oTcemenl 
n/a oil „n likely to be fought over by .imed forces 
on both Sides Ih^ough « Kei ,„„t who « continoousl V 
armed, he can be bound down [1 1’al J 3Q1] 


Party oppoaing oxorciso of lawful right 

should DO bound down— Wiicrc no dnnlt 
exists, imu'iTiiini: the rcspcttive rights ntidiUi 
gatiims nf the putirs the lnn^:i^t^>te 
•loi'n thr p'litij IN <)i<. iirfine TliP itifrincotiitat 
of n logiil right in a person l>y another fliouM 
neser he rncniiri'pod — tit C 93> s 22 M.-i 211 
RertlON' iC.t 20 Cr. S2‘» (I’at) 


( 4 ) .titiilirdtfini of the nalioii. 


0 . Tho section applies when violence i* 
directed against certain person or per* 
sons only.— When nil that Ihe evidence 
discloses is thnt a certain pcr«on 
commie nhri.ich of the peace by u'l'ng liolencc 
ngnin<t certain person or persons and ici' > ' 
eoMMUHitii Ilf II vhiifr, action giieiilii he 
under S. I07Cr. P. C. and not under S JIO Cr 
r. C —27 A 92. 


10. Change in tho Law. Section 197 

X of (Cr. W C ) did not make one of it"' 

olijccts of tlie section the were di-torbanee rt 

public trnnijiiillitj. These worils were added 

the present Code nml they are ver) 
worils A peraon hound oVer may l/c a r’*'*® 
who is not Iikcl) toiomniit n hrcncii 
' ami Btill IS likcl} to disturb tho public tramitui ‘ 
—14 X J. 4.30. 

11. Fowor discretionary.— The po^erof 
action under tlifs iretfnn is n di«eretionftri pO” 
—2 Weir 51 S c 33 C 117 


12 . Farty opposing wTengful act of gSR®®, 
Sion should not be bound down.— 

certain persons who attempted to “O ® 
i>i*/« on n waste land were not entitled to 1 '®’’ . j 
1. 1„.1 *1,^ thn act, 


it and tho persons who opposed the 
piopcrlv and nithin their rights, 


piopcriv ana niiimi iiicir rignis, lil-bo 
' magistrate liindme don n tho tatter wn* 
illegal —3 C. N. 4C.1. 

IS. ProTontiott of disburbsnoes 
pendency of Procoedings.—Tho 
Criminal Procedure as it stands at 
not provide any obvious remedy for **' 
Tention of distnrbanc'S duriuff the P*"”*!® S-7 ° 
procoedmffs under B. 107 Cr. P. C — 13 C - ii 

[Koto — But See, B, 114, proviso.] ' 


n. INFORMATION. 


(J) In/oniiation on whUh a Sluai-iiaae 
fiidif art, 

14 Nature of informatiouTeciuired— Informa- 
tion of the kind mentioned in S J07 Cr P C 


16. Information 


not setting out 


- .1 out 

commT»'’/i acensed have 


which a Magistrate receives is, that there j 
breach of the public peace nitliout 

^ " OP from t- 

o ma’.e 
67. 

6. Sufficiency of information.—8“^®'^®^®'^ to 


an information is a matter for tho is 

determine. [8 W. R. 79 . 7 
gnstified in taking action on any informati 
ho thinks credible. [22 W. R 79J 


ho thinks credible. [22 W. R V9j 
nrressori/ fo cnR irdiics'cs in support of flU i 

tion laid Ijcforo a Magistrate previous to ‘ 



107] 
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1., >t.« rri'l' r llio ti»n fll 

« i: e,] 

17 . Infomintion rnu^t refer tonctn In pre* 
^eni contcmplntion — II m 

IK r<'< n. Mti 1 in rr < f «{ >■ (■ vmirilr 

i* TV (tim 1 . ri 11.1 Ik- till Bf 1 »> I ifli !■ »tiniiin lev l<> 
tn C'lT U Tn| ItI mn n1 tlir linir, il p inforni^lii.ti i* 
rilin.tinl ti'-l Tntr<li unr « liirli r»T I.*" « lij.n* 
III InJ-vl «P 1 nr p ,tinl « f lliP Ji^.l Pi;Kr..n luPt tf llic 
» ITIIP IimI . II til" J.-ITI I r ll p Bfvii.fil S WVir 
Cl'T-V'l) r 11 r. Spp|iii».wr ll» Cr 
[Note. "Ii ri»i •ill 1 .P 11 il Ili.itu-li tl.rptK.r.' 

Ii'i Biliial .iiMniti fTillii I'lrlif ill*' nPrUK.'.J 
•liim i? M »u tni-i‘l» j.riv.'.liiit' tl«* r.iinm.nc. 

III « f ll p Inal ill. rr titi.l 1 kIiII Ik i» tiKi IiI.ikkI 

•ir - I'l Cr L*'V^ (C) 

18 Information may bo of liear-R.iy nature. 

Tli.‘ infi'MiiaiiiPi III Ik- rr |uin-<l lit n M^,.|»imip 
I- 'nr. I. .11111- fin . nil f nnil.r S 11 J (> I’ C mtt 
111 »iitnp itt.iit 1 k> ff ■ lii^rKix ■n.l r'ininil 
il<-M-ri]>ii'in Cl \ nj 

[Note. lint nn unli r r.nin’tlH |i it i.n in -tr. 

• ml- tin (Jl Cr .V«l (\) Sn-llA I.VJ 


(^) Jtrpurli nf /‘oUrr fi/llrri-M, 
nimptfihii", rtr, 

10. Reports of ToUco Ofllccra. \ r.|H.ri 

Itiiiafifrmt Ihi auflirn til itifiirtiniiiin mi »Iih 1* » 
Mii/i>1mti> Mitt i.aiii n aunuiimia luil il ■* ■■> »■• 

•i' riKP, ( I nil iir<> (III H liirli tlin fnml .ml. r (J'> !>*• 
»»>►<•-! [Ill I. W (F. B) 10 'V, 11 .V. .Cn 

tv k S'.] Hut n intriic njH.rt tl.m 

a 1 " rami m (|ii irn lai’iiii', In ml.lrmtir <»m«I (••niii 
mtcimin wiilioiit iilli ffHiimi* 'if Kintln (.iihIimI 
"11 tlif jitrt (if tl.p (in OKI <1 t.irinot iiot««l mi , 
[low 11 tl /?re2l 1’ II IK*.*.] Wli.rc li<m.«.r 
ill'. Hoouaol li.M iu(iinil<' )i|i]iri III naimi <>f ulml ' 
tlic iiifnrtii itidii IK, n |>ri’liniiiiun ‘ir<(i r ln" <1 * 

J’lilictf rejHirt ooiitaiiiinjf 1IT) kCiIiiIj uml lll■lcllnll•• 
{fiforindti'in Htti tiiilii'lil (lt.\ J. 4'I0] | 


[Noto Duty of tlic I'liliii — WJi'Ti* It nj»|>iJr"tl>ni j 
anj jiiTKiiii IN Iiki't^ to Commit a brnitliof tlic ' 
jaaic Ac , rf <« the iluty of /Ar /'-i/wr f.i lag m/orma 
fi'oi litforc till’ M.i^intniti’ li.n ini; jurn«iliclif>M la 
lajiii- aiicli iiiforin illoti tlic Volicc bIkhiM Ctri’- 

fully Bc’t out tlic- ciiili MCI’ on wliitli tlicy n’ly, or 
tliu cirttiinMi.inci’M li ailing' to tlie iMformatnai 
C r Pol SI. 1 I 1 I 0* 

0 Complaints.— V atalimuit ll) a c«.l»J>l naaat 

tint 111 . (itjHctcil till’ ill fcnil lilt at any lime to 
tnaVc an iittmipt on lot life nml iirojirri) w 
*>i«icKnt, if lii’lioi.l [7 W II 30 S>e l7'V »• 
3‘'] Put n iictitloii iui«iiii|iorti'il I'X a Wfiinl 
toiMiiltiiit or Btdtimint on oiitli nntl •Icchnil 
b) till, polu e to be faNc n lint cn iliblc inbirmatimi 
"itliin the in< .inirff of tlio aection [fi W H.M] 

21 Report by SubordinatoMagistroto—Tbe 
poMiT of t ikiri- iictioii mull r K 107 Cr P. C mu 
'■■•cntioii in |io«. r, iiinW/ior M uolhimj »rt<VHf«r 
"• flic coUuoj for ,t if, -ft from a 

’"'fe J/i/j;i./i,r/c bifori’ i.KiiiMi; iioliti’ iiinl' r r> •••i 
P C.i.iMcalli, if III- .ImibtK «I..tliirllit-in. 
foriimtnm biforo'biiii ii ri'IiJibli’ ''‘ar 61} 
biiiii .1 rcjiort m “criilibU- infiirnintion" which wiU 
JU'tifi tin „f „ notice to bIiow Oihm- [2 M 

11 210 s n II (0 f; ) 102 (I Jl. II. (C C ) I (6)- 


10 W 15 MJ tint It rnniiol, iin.ii|,|,„rt(il by other 
« till. n< c. r.inii n Biiflicii nt urmiiMl for riiinl niljmli. 
ration (IJ It II (C C ) I . 6 11 11. (C. C.) Kl!',] 


f.V> J'.rtvil-JuiJIrliif liiforiiKitloii. 

22 Extra-judicial Information and know- 
ledgo CmMinmtimi.oiit of Court with i«r»onii 
himct.r n«|K’ilnl.li’, nn- not Ii-kiiI or proiicr 
m-ilcriitd ujom wliiclin Mni-i.trnli- Bhoiilil ndopt 
|ir<ic "liii(.'< (mill r ihi* ucctioii [0 .V. 1.72 (130). 
.•Av .1 Mi..mi(. 27 ] Hi- rnniiot n-Iy on the tnformn. 
tiofi (teniiil III n cnce of riotiiijr in which tho 
arcif'il wn« tni it lint nci|iiillril [.J7 A. SOj. Ho 


IH.-KK.eK Lnowleit^.e of ccrtnln fnct* which ho 
(Jitnirix from »mirieii niit«iito the ri-conl. ho Nhoiiltl 
Mot lMt«<. hm Jinlfc-tnciit tipim tho fiicts hiit sliniild 
b*«e II uiioii eviili iiir rilemnt to the ca«e [14 
A. J T'i'O A .'Innintrnle ennnut refer to confi- 
<1. fitiul !• iiMT* 111 111* po-xenKinn or Import liN out- 
■ide kiiowlej'e into the rnne [37 A, 3.1]. 

(-ff tiifonnatioii fomihiy Huhjcrt of a 
prrrioiia rmjutry, 

23. In initiating procoodings undor S. 107 

Cr. P. 0. A >fiiKi»irnle ithoitlil not irlg k/kjii 
/iicN •>».( 4ii/oiMiilion iiliieh funncit f/ie mibjeel of a 
proo.MK CB'/Hoi/ niid HI whieh tho ncciiBcd wore 
diKcharged The r'tme fiielt eaiiiwl furm fhe nuhjrcl 
,f ..’jN-dfed piocccdinyn Cither tinder tlie Pcnnl Code 
op uiiiUr the Criinmnl Procoduro Code — [ 41 M, 
.M'l :«5.M.7J5 ff.«.77A30]. 

24. Substanco of information should bo sot 
out in tho notico.— See (») Notk-o 

(ft) C'ritUhle fufovinritfoii, 

26. What is crcdiblo information.— (a) Jlcporf 
hi/ tHhmtImnfe Jfrn/i'finfc — See No 21 Above (h) 
lieiinrt of a Ifrnil Contfullc —10 W. 11. 41 (cl 
/Jcjmif* of Ptdice Ofireie See No lIlnlioTe (il) 
StaleMcnl of cow/if'iiHniif, that the necu«od minlit 
nt niiy tmio make ntteinjit nn pcruim or property. 
17 W. 11 30 See 2 N. P. 401 i 20 W R IS], 
(c) Infonnatwii canlmnetl in tAe record of n rnec 
in which the {icmun procccdi d ngniimt wna charncd 
with an (ilfencc mid ac<iuitted — [10 W. R ] 
Co« .77 A 30] 

((f) irA«f /w not t iTflittlr infoi-nififioii, 

20. Whot is not credible information.— (a) 

Sfrtfe»»e«f h\ n prMiite pimm i«n»»/>/.<irfcd lij oath 
IIP nolcmn inforniation — 0 11 H (C. C ) I. (L) 
Petition iritAowf funnnl ctiiii/dnint and dcp'i><ilion 
im roliuin nflirniili'iii [S W. R S'] (c) Pcihcc 

icjnnt trcotnmriiihiig jirocceitimj uihIt ,S 110 Cr 
P C (CKJ) A _N. .71) (.1) F.xlr,i.J,i,Ur,„l i„. 

fa-ttutUoH [See No 22nbii\i] (• ) fndcxec of a 
nitncKi' in the roarte <f ii tnnlf-r riolimj hhowm^f that 
III limrilf wiK mil- of tin riotirx [•*> M. aso] 

(i) Vague tuf’irtiuilinn the ripiihiiI linvc com. 
inittiil ilHefM iicl» of oppriKnion [7 C. N. .72 i 
inP.lt lhSS-n.\.2n] (.-) -\n nnprmfd char-c- 

of fnl»e Iiiipri'minii nt [0 W. R 1]. 
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Jt hl'SDlCTJOK, 


[Sec 


in. JURlSDlCTiON-LOCAL LIMITS. 


27 Permanent residence of accused •within : 
local limits not necessary— ' 
anij no l.mxmg’C is nsc<l in IW F'*ction I>(nriiic | 
iq>on the tiuc'tion of tcsuIodco at all Tlie I 
Ma.'Htraie lia« j>o«cr to (leal >\ul» tlio accnwl, ; 
if hi Inpjiens to he within the local limitM of 
hi- juniJictiiin at the time of the tnitiatinn of 
no Matter wl-ilher he >s a jm rnta- 
mwt rc“itlnit therein or nicrelr a casual visitor 
['Jee 14 A J 1074 tthich ailojits the principle 
laid down in 30 M 00-Sec 21 C 3H-14B. U. 

ss‘t ( „.i 27 c «m 

28. Person rcsidinR outsido the limits can- 
not he proceeded aRainst— A person who 

iia‘ already left the ]Urisihction of the Majns- 
ii JIG l.rforc the notice IS lE'netl cannot he houn<l 
d-iwnhi him [See 14 11 11 fSOl It is altojwthcr 
iiji-io call upon a person rcfcohns Ix'jnnil 
the Md;'i«trate’a inTi«chctioti to irire securitv 
ajnin't breach of the pence mthin hU jarisilk- 
tern [*> <1 20 (PB) 14 A 40 2t B 32 
( V>) lie 737 (73.S) • 12 C 133 (I3'>)] 

29 Jurisdiction derived from a superior 

Magistrate— h here aprocecihn!; under 8 107 
ln» hren propcrlt inuiatcd hr the Pi«tnct 
Mniri-tnito or In Masistratc ernpowered under 
^nl>.l H) and 12), the District Mapistmte war 
ininfer the pToctcdinK to a first c!a«s Mngis". 
tnti’ or n Subdmsioml ■Ma;:ivtratc although the 
latuihasno local jurisdiction oier the iiccn««d 
withm the nieinmg of Sohs (2) f.'c.— -3l C 

370 (aW) 27 C J 314 21 A >.al ('07)8 2 
Frc fll«o 23 C 3Sfl and IOC 1003 (loo’ll 37 
A 20 Contin-4l M 2l(j 13 C K. 5*0 ) This 
lailc docs not apply when the transfer tahes 
puce lietorc the proceeihn^rs are lerallr imthated 
A Dixtrict Jfafti'trato without leeording any 
opinion os to livelihood of a hreach of the peace 
traiisfirred the case too subordinate MoRi«tnte or 
inertly directed a subordinate Maci'trate to 
ilraic op a proecodinjr acainsl a pvr«on resirtins 
out of the latter's jurisdiclion— Ach? that hw 
order was illejral He (m};lit to have tried tbr 
ca«c liini<ol( and bronpht the proccedintrs to a 
conclusion - 41 51 240 13 CH.3S0 Coidra— 


10 Cr, 2f0 (C) srhere the District Ms5ri‘ln 
“fnnctioncd the proctcdInc«'’3 


INotO-In 13 C 3‘0 and 41 M. 210 the 
transftr after initiatitfl i« not reco^i«c<ll 

30, Pirst class Magistrate at the Hea 
quarters— Undff l' 12 Cr. I*. C, nnlc's ti 
povrtra of Mniristrite have l^-cn ristnctcd to 
certain local nri'a, he has juri'diction over I! 
ti.tirc Dislnct. [23 0. ‘d'-fl : Sre 10 C. K lO- 
(lO-i*-) 

31. Enforced residence— Knferceil n «i>hncc t 
if the necn«td is nrre«tid onl*iJe the jun'di 
tioil nnd hrou^hl np in police cn*to‘ly vrillnn i 
cannot entitle the MaRi^trnlc to act on'hr u 
stttion [('Jsl) A K. 

[Note— There is a jrrtat diTcr;:ence of jadici' 
opinion on this p/>inl — noits under • 1 


in/ni] 


2 Chief Presidency Magistrates and Dif 
trict Magistrates— (I) Under the prow^io 
of Snhs, (.f), n Chief rresidcncy 
District Magi^tmlr has jwiscr to prwevd 
a person, who, residing hcyoml tl c limits ot 
M»ei«trnt<’s JuiS'dictJon, IhrtJlcu* 
peace within Ftich limit* [11 C. 737 s*"* I- 
133 arc ©’'‘efrfr ) 

(2) “As this section stoo.!, proceedinfr[ 

Ik? taken ngninsi n per-on outside the 
hnt n* Miih extended power rc«iuifc* 
even'i‘r, we have provideil tlmt the P 
of taking notion in *iich ia«ea stall 
eveni'-cd hy a Chief Presidency ee 
Jfngislrntc" (IScf Com /.sporf J 
a On Transfer by High Court -XMlJjf 
Magistrate cannot make over case 
class Magistrate— I'Tiere the llip« 
trnn«ferred n ca«o instituted hy a * , , 

Movistrato to the District ,f-o4- 

truction to make it over to some .j- 

trale Mibordinate to him «nd eonipetent • 
the case— Ifrlif, that the Di'-trict ^Inpi'trafi 
no niithnritv to mike over the ca'e to t 


«,.,i „in;. \ f>0 


IV. OURISDICTION-JURIDJCAL. 


Jurisdiction under Chapter XII no bar to 
action under this section. 

34 (nl s 145 Cr P c —The fact that there is a 
dispute ciinecrning Jind likely Jo eaD«e a hrcach 
of the pe-’ic docs not deprive n Bft.'ivtrntc of 
juri^dution under S 107 Cr T C when he m 
itiformed timl nny person m hVelv to commit 
n hrcieii of the peace or disturb poldie Jran. 
ciui ht\ nr to do niiy wrongfn) »et which mar 
pn.L-ii.u oica^nn n breach of Jhepcacenr dwtnri. 
tlio public trmqiiillity— .30 c IV) f P 714 • S? ft 

•V^ '1 ^ f ''' ‘ ** AJ- 

I**’ Cr 211 {M). 

tj.. R'’cK«nc t Jnstiec of 

t.:' t- u-’'Tc.x 2*» oc.v 

• 2'. A r>,i7 


- at' K ” »7 


ilfi 


TTote — Tlie only "round on which proceeding.- 

S 107 Cr. 1*. C can be preferred to Iho'c " 
R Ih'iCr.P. C.isthat the claim to po«sc«sjm 
one of the jwirties is not bmia/di* I Taf *' 

35 (M S 147 Cr. P. C —The jurisdiction 


Magistrates nniler 

necessarilv on«l the juri'-diction - 

under S. 107 Cr. D. C : 2 tVtir 50 : See above 

30 Jurisdiction under S. 144 Cr. E. 

blngistrate Us n jiiri»diction to proceed 
niKhr S 144 Cr 1’. C or P 10' " " 
t7l 32C.0Pf? 

37. European British Subject. 

TVhrli n proecoihni: 

ngim'tn V.iiropi ,in ltnt!<h Svihjeii, , . 

w.tiui. the puU.ow ofP 4 -WCr V C. »r.d h- 


eitbef 

cJ.r 


IWS m-Or. 


1670 


t t.l oriim;. 
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tlaim l1,»1 If •} 1 nj.\ l.f> IrmJ !•» n 
JoRlirr- «ftJf I'f - rf < r H I>i>lTi' I Mmi'tinlf* tir 
!’^^*|c^f•^^y >t%n»lrnlr ll»l t>r Jiialtn* 

cf tlir !• fi Mari’ln''* 'f ll'** fir»l r1i»» 

Bfiii a rnrf)>'iin nr»'i*h hiil-jfcl .Ti’i (' 

3S Power to jiroceod tindor Subs (H) — j 

j'lmf r In jirfif-ff il tiiiO' r SiO-» (71) nn,*) l to «l j 

« nil tl n i:n >(f *1 niiii'Ti Hi* iJim r ti'm • f tl •* 
M»ri»tralr n tt rt tnnrli Jinn1«->1 It iIi* lanctiiti- 
‘In* ff-n^i'T 1i> J>« li« tr" •li«tuipm»)>« 'I fn'tii *'i« 
irjfnrrnf i1" m Sul • (|) Tin «• tint 

r llif n « If lif f, I nt » 1 nil • r il • r«' wi* 
r'i»nn In Ilf lie II- ijinl tifil Tn« r» U In •u»j>'nl —’I II 

rKotC“/‘<ir tfrf ti "ttnt ii fo ttltm >rf 

S 211 I. 1* C 

30. Jurisdiction rot nlTceted by pcndoncs’ of 
Civil proceodlnRs. 

(1) Tim fact i)iiit |),«- ii-irtif* I iTn 

lln /.ift-f J.Vi}i*lrnfn-n f\>vri ft»r it »f ttrir 

nnmrt n> )>r«Iiri< InrK • f niii*lnl«. « >tt imt ixl • r 
Mnlr «iu»t lln jiinxln li'iti if llm 'Ii^'i'lrim to 
)ir'« < I >1 unili r S 10" Cr 1' C nt“'iii»t imp nf ilirtn 
"Ill'll It npimnrk (till Ilif littnr"n»imt nf • 
»nm Mnl ami tin Vintf In nliMin ixwa. »v|,.ti In ini 
Jswfiil Ttii nil* "liicli "I «- liki h tnr*ii*n n l-nnili 
nf llip i>iip(._n C N 121 
(S) Till' fni-rp fuel llint n ilcir /aifaii/m /•>•* u 

unt in tri fluff/- fl »iafp Ik Id tin<l< r Ki j: till nf IMt'. 
"liPfu iKMlIiinfr Imil lii-on dnim !>' Ili< lti«iiiii« 


.tntlinnlinii nix) '/.i niiinlnr to i.'i\p |«i«ii( Fur n tn llm 
I.iir.lnupnf ll.n i.iliii-l nliiij, «oiiM nnt [irpirnl 
n M»jn«trnlp frnn liintliitf.* tlnwn ll,n ilnr j-nlniilnr 
"1 nfp «cl in cniilinniMjr In cnllrct ri-iif« nn* IikpU- 
tnrAifp n lirinrli of till- i-nncp OC N. Tl*2. 

40/ Enquiry etnrtcd by prodoccssor.— A 

MafiFlnln lift* jiiriFilirlinii to cam on llip jiro. 
o<<!mtr« Ftnrliil l-y }ih jimlicpifiir wlio wna 
Inixf/ m rl nfli r PTntniiiint; n few of llm j>ro«(eii- 
tioii wiiniFFnN Fiilijirt In tlm itcfi Mfhnt'B riplit to 
a«Lfnr(l<n n Fiiiiimoiimf: nnd rilicnrin" of mcli 
HItlllFFIF IC I- -I’lL* 

41, Conditions prccodont to oxorciso of 
jurisdiction. — (.'») rrocpcihnpi (4-1) 

43. Jurisdiction derived from superior 
Magistrate, — ■».<• (i) Jiirifdiction ( 2 * 1 ) 

43. Jurisdiction of Subordinate Magistrate 
to start fresh proceedings on a pro* 
cceding already started by a superior 
Magistrate being referred to “for dis. 
posal.” On tlif nj'pljcntion of tlie complainant, ft 
^lllK{l\l•lonnl Ollarr nftrr callinp for nnil pcrusfnjr 
111 ! PoIk* fipnrt in<liiiitc<l prrcccdmjr* tinder 
S If" Cr P C, nijaiiii'l one cw/v n/f nf weritl 
««.l /• - ‘ n • • 

MnjriHtmtn 
had jiin-olic 
pi nil lilt to I 

ihi /■n.»i»»n luweil III f/in /Wife lejioif I Pat, W. 
f.U> Sic 2!' C riMi 


V PROCEEDINGS. 


(■fj CuiuHlioii jivtrttU'iif lo of 

prncmHim '»»* /iiv Hut I ltd ri/ ovtlrr. 

44. (a) Likelihood of breach of the poaco — 
Tlio Hw rif|iiirf« iliat in order to ju*lif» iniliniion 
of proceeliiipii under tlie rcctien fAcic >««»/ Ac 
ere4,l,If infonnalion f/.-i/ !>•' ]frt«n- 
nyii/iif lire UkfUj In cnui.iil a irfnrh nj the leiire or 
to diFturli public tr.iin|Uillity or to do nnj "roiijr 
fill act tliat mai orcaiion n breacli of ll>e peace 
or diFturli public trnnqiiillil) In tbo a1>«eiKe of 
any of thc«o elements nn order is entirely witbont 
jurisdiction— -IS A J Tfl'f J4Cr 2.'3H(\) 22 «’ 
H "n 21 W U 21 17 \V 11 3') 3C L 72 21 P 
3 1S88 21 Cr 4',.i (Pat) 7 C P 9 See fi II K 
^>2 32 A r,71 115 P I. 190.1 120 P b »*»1I 

10 A J 270 7 N P 23.3 

[Note. — Ilut procceciiiigs inaj be iiiiti ileil'on nnj 
information satisfactori to the Magistrate— 7 Bur 
116] 


, 'i-' I"! cocciflc 

must 
was a 
-There 

part of tlie accused from "liicli ft reafonable and 

immediate inference could bo drn>in lint the nc- 
oused «erc likely to commit a breach of Ibe peace 

[21 1* It Proceeding eaiinot be iniliatcil on 

the mere fact that there has been forsomcliniG 
bust, a serma of di*j>ntes litigation and high ftrl- 
'ng helweeii llm inrlien, in the nb«cncc of ti danger 
of a hreacli of the iipiice [14 A. J 760]. or the 


iiii. tiituiiLs ui UK yi'iiiiiiuai iHijirt! 
no likthhniMi of a di&turhnnce is eLtahbshod) [It 
Cr 2.tS (.\ ) See 5 C J 44“ ] or merely becau<o 


.V pnliic re[)ort that ft person is “quarrelsome, lieail. 
strong and contumacious” is msulficient foundation 
for ft preliminary order [21 P. R 1888 See 21 
Cr 571 (P)] 

40. (c) Tho likelihood of broach of peace 
must not bo duo to exercise of lawful 
rights lu a lawful manner — See (i) object 
etc (5) and (G) 

47. (d) The party to’ bo proceeded against 
must be himself likely to commit breach 
See (I) Object etc (7) 

48. (c) Eroach of peace must bo imminent — 

See (7) likelihood (72) 

49. (• * * ju- 
te . ' 

(2) Tht' runtcuf'* of the prethnhuti-n 
orilei', 

BO. It rhonld H|>|Har on llm face of the pri-bmiiiary 
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NOTICF. 


oril£?r ff) it fill' nr •iio'l (•rnlibli* !nfur> 
tnition nliniit a Iikoliliofiii fif of 

[<) W ll ‘B] TliP ncoiiyi'J >■* miHli'il to iiatico 
of (lie iiartinilar conduct cuniji[»me«l £-1 

\V R »5] Tlir 'iiili'itifiee of Die Inforniitinn on ' 
wliirli ution )i ) Ben must lie set furtlt (INP.fKS. I 
IN? ^01 IjWll H 15 A 2U See tJ M 2t»»] | 

i-'i) jHi'hilh'fniit «/ ui*tyt><h'fitr /« tjtuttr I 
ii)» fresh iti'oeet-fltiHt on fi'itusfet\ ' 

51 V\ lure n case iiiitinitod 1)> a Hiit>i)it|ii(mal J 

(rail' Ills lici n (jatwferre'l to n Magistrate not ! 
liaviii!.’ lonl |iin'<lK(ir>n but otitiuncil «t niMrict 
Le^tli)aa\tprs, tlie latter li.ii jiinsilii (loii, Dlion 
tlip former ]itorcii3iii?s lj(iii*r foiiml ilerietKe, 
to ilra« up fcoa'i j»oe,ei«Uni'' «>n tlie Bune 
uiforoiaiion q 

ad C 0'S') ] l-at IV t>M 

S‘e~-(i) Jurisdicttori-~Jundical (S» w) 

(4) Jleiterttfil pvQcmlitKjs ott same forts. 

62. IfHoiilJ 111' imjiri'iKr to nx a (iir*) rijxateiUr 
Mirh Drocci iliiiv's u uI'm CUajilvt Vll! on tJic 
a«mc fatfs wlijeli oen* foinnl i»snlt)( lent to pixti- 
fr 111 order fi'r hiciiritv »n .■ (ikoiouv proci'oil- 
m.; Ifl M Ol'j 41 M 2i'{ 

Nota -''I’l III I jeioirm/aiue on miih facts Where 
ainattPi m resiicctot j.i.i/... to keop 

the peac' is reqinn il is ths’ «im)i. ns (hit liefore the 
Msjfisti.iti oti till' first occ.iMofi, (he case <an 
be dealt iMtli onlr imder S 2’fl of the Code »/f 
Ifibl 7 W n ati 7 'V H i.\ Sn »fi W U ',7 

(^"i) o/ Viv^t {irotcctlinas no 

bar to initintlou, 

&8 St '(5) Jurisdiction -Jundioal. C-vo .5n| 

f«> yatare of the jirocc-dtnu. 


outer in n trimiasil tml dnd the procce<1in;r3 .arc 
jiroccodings in a cruninnl matter or cause svitliin 
ific meaninjr of S J j betters Patent [2“ M 510] 
56. Is the person proceeded against an ac- 
cused person? 


There isH Kn.it i<.itl!ii.t of nilifi';;* a« to wKlrr 
n jnrtt npiJiut nJioin pri'cn ili Pi's und r I i 
Cr. I*! n aro IjistttiMrd is in l)i«' la.otidn t? 
nmisol jiors'Hi ns «/II ni)i«nr fnim 
nriil f’l'a fjijoti’il hi'foM j — 

Pro.~:»«C JU’ti 7f>!> 1 27 C. h'O . i C. L t 

2i A. 107: 21A H‘' (150): 15 f'O i>l 

jjmr)- PI I*, i: iixn (11I.3.5 v. a. iroi [( 
!« 15 (-<5I . !5*> 15 lOJ. 

Con—r.iM; IPJKP.B)- 12 1‘. J: 11^1 
frfij . p C. N. ; 3 5 .M , h', ■ ('i 0) A X. 2^' ' 6 
»ij(2/57):irf’ r. 127 (IPP). 

60. Ib the proceeding a criminal case witi 
the rooaning of S- 620 Cr. P. C. 
s.... _(!*.) Transfer, (.'i'-). 

(T) jrhrrl/aiif flits. 

57. SimultaacouB proceedings under S. 1 
and J07 Cr. P. f,! 

.nn i.nJor up.Jit S I(>7 Cr. J’. C. 


( 4 ). Vrocednre, } 

fil. (i\ ronn etc. ' 

Notice 11.0., la 1,0 in fon„ „„ u, sc, y 

i,’* preliminary order nDilcr 1 

h n2Cr. 1 C Omwioii to follow thw proccture 

” ' j'wi o 

f'-ij VontrutN ofthr ,Vo./ee, 1 

83 (.) lie Bubstanoo or tho information 

r<(i-ni(l kIioiiIiI he !.(.( fiutli— 3S*l> ‘Xi* 1 >J P ■ 
.501- 15W.n H (i.t2l4 I 


68. SimultoDoous proceedings 

and 107 Cr. P.^.-U'licrr on U/ "P«r 

Ihc pctiiioncr^ tor Iho n«>.f»tam'c vt the Jia* , 
In rv-j’fct of till- pos»c«<io» of a p c | 

iiijiuictitm iras is«ooil uiiiler tl 

ftt the BTiDc liim* petitioners ® .. . , 

to fnriiisli seenntt iimJer S . ilTlVn’il' 

procoduro wti9 liad, ns In clfect, .,.,,.8 

|»eti(toMcrs from jrli ing criilcnee n* 1°“ 

HI Cr. 307 (C) 

Can o subordfnafo Court bo directed 
initiate proceedings? ...^.ciiin 

69/ The poncr of t.iVintf ^3 c llT; 

n dl«eretfoiinry power C* ‘ 

District >rr ft P.C 

jtfagistrntc to t.al.o action tinder » ‘ > pytitt ' 
«Is» 2i C 3111 • 1 P«t. ff. a-.s, .. 

direct a WnKiMKito to miti.stc procef'"«i' 
the section [ 3 A. 545 (P B ) J 
00. Jurisdiction to drop 

competent to n Afapistrate hoWitio LjjiJer t 
S 107 Cr. l\ C. to drop ?■ 

section nntl to proceed uinler 0 1 
Cr. 712 (Pat) : Sre 4 Pnt W 39a 


VI. NOTICE. 

1 63 (t>) The accused should bO caU®^ 

‘ show cause— fhid mou®^ ® 

1 accom. , 84 (e> Sboulrt distinctly ‘ mrS a’''" ‘'f ' 

’r under nature of the security requ.« p 

.roecture for which it is to rwn-20 ^ ^ c 724 

) Sff 14 - » ‘V- P 1 P- ^ iiL llCCl 


3X. PflG INF. 304 ’ 6CC» 

06. (d) The particular conduct of 4“ 

ed wJiich (he mngistrntc -.a be 

toa hreich of the pence etc ^ 

f21 WK.G SeeGA2G(F.:B.)JThj^J^,,,,.i. 

ifsKistmte lins reecire.l « ht'''' 

Hint the .icciuecl is Iihel,'' '<> 
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llio <i-i ll*' I 

(r.M. j; in] t 1 '• ^frilirr « f tli" n»>tir<" 

r<-t !•'' It 1 « I rt» t1 f> bII<*ci* 1 i 

|1rr»1« Mrrr ultf-tr-l. ftpr On* «Ii« ' 

Bf'' 11iTva1*'tif '1 uri'l f> >• "ll v’'"** » • f » [ 

fpf Ij r jir”«(N' BT'***' [ 41 M Ul'l] 

00. (■) Suniclent llmo t*. ntito mw*! i-* 

trurti- 21 W It \v 15 Til 

(:it 

07. Sopar.ite summon* should be Iwied 
on each accused iN r 
08 What 1« not a valid Summons- \ »»»«- 

mont whirli m<rr1r B'-t. »''it «1i*t «1"* Ix'rM'ti 
Bumtmnfsl }• rliBrr'^1 * ill' f'ffrnr<* nn<lrr tW 

ro*|turr« 1ii« Bltcntliwcf^ 


ill lint Mlnrli itio'* not iit.ilt' nii\ of tlK* 

imtliTB wliipli tlio I-iw rr lulro^ to li** net (uit in n 
unmrnon* iin'lcr tlii« Hritioii, i« not n i-nlid 
•nmmoiiB !<1 C. I. KIO 

00. Proceedings commence only on issue 
of notice A Mnirt«tmtc ennnot lio biuI to 
liirr tnVrn jTf'crcilini.M nnilt-r R. lOTCr. I’. C. 
BBfif ••1‘ui’t iiiilire to ttio |>r’r«on clnrpcd to 
vlimt o'iii^p win til" slioitld not bo procceileil 
iir"'n*t nmWtfiV Rnctron MM Cir, 

70. Final order without previous issue of 
notice is illegal— Rer (ii) Fmni ouicr (I'j.') 

71. Notice issued under S. 107 Cr. P.C. 
followed by an order under S. 110 is 
illegal Sff (l.'i) Allied Sections (iia) 


VII. LIKELIHOOD OF A BREACH OF THE PEACE. 


r I'o" 
|.r.. 


(t) .A/roii/nf/ nf •‘IJl.rUhtHxf.’' 

72. Likelihood mrin- with r' f< renew t» thi» 
F.H 10 II n rro.p.nolle ,r.fn!.»ifv ntnl n 

Jo.e [IM W 15 • " 

It i« imt « nmitfh t<i ►how thit thin i* ffn 
UliiliteofAl.ni«ehofthrt..oreenMunc •« 
further he ►hnwn tint tAe ;.irfv *• Me'v 
nhirntnctsnf M.iteiice (<’, II 15 W5J] Uhen- <*11 
tint the . nilence esfthh.lio.l «n- tint owmit «<• " 
urie* i)f diMmtio, fecliiif wn* nuimnif »-erT hi 2 li 

hetwiin the inrlie«,i»ii<ltheMftt'ntmteeon«..Ier- 

Ins tint there w«* A ef ft hn<vch 

junee, mode nn onter und. r S 
tint there wn« no lil.elih<x"l «'f n hreach *•> 'he 
IKaee mthi.i the iMontnttg of the netton (It ' 

J 70'1 firr .as A -tr.s .a: A .aa 7 a j i hu] 

It miiNt BiiiKiir to the Mfl«i«tmtc thni ft hn-ftfl. ■>« , 
the p,.noe 11 fttid ennnot he prcicr.tod | 

Without f»l.ni 2 (letion under tins rution (» N • 
2aai To iu»UfT ftn •inlcr under the 
the Masistmte must heliore that the Krson 
flRainst whom ho makes the order « .I'’ 

commit a hrtneh of the pcjce, etc [3.. A *«*J 
TAe }„o}u,lilitfj MuX Ir Xron</ e«d mMOimWe (11.* 
1’. L 1003 2tW U 10 3 J O 37] A Mnp»- 

trate net oi. a merely vfiRuo apprehension 

[22 >I J 2'.1 1 A J 41H] There mnst I*© ft 

rreeeni danRor and not merel) one 'V^'' 
orr»r,„f/,eM«re [2 Weir 40 20 A W 2N 

1’ 2aa -on ll C03 See 7 CL a')2 ] 

(■»;. JJhellhovil shouUt ttof hr hift-rml 
iticrrli/ from jxrst wlnrojiaiirt or 
riniilty hfttieen the jxirtlr^- 

13 Soe ; p) Proooodlng.-S^. .1... M A = 
Wcir 40 0 J! K GC3 1 A J 4lS 120 P h 

nil 

OV- I.fhelihonel after rj-f.Ws laf 
74. An order would not be justified when 

ft breach of tl.o ponce ftwny ” 

passed [Sre31P W IW? ^ 

►ecuritr iliould be taken in a case where, » 
occasion on which ill fcelinR between the pnrt^ 
c«mo to ft head Ind i«i«od without any actir*l 


«lislurl>anec«, /Aeie iiiill rci/iniiieil /Ae /nol nfcifi/y of 

A reenrrenie of it iii the urnr future in fact nt 
Atij nioment [R A J lOSO] IVJiere. liowerer, 
the .K-eftiion of siieli ill feeling was an Annually 
r«*eiirnnR festiral, which had passed away ssithont 
any disturliancc, an order cannot be made with a 
new to prcTcnt disturlnneo of the nerf rer»iie»fe 
of the feslirai [2» A IdO See 0 B 15 C03] But 
the fnet tint a breach of the peace was ATcrted by 
the preenutionary mensures taken br the nuthoritics 
IS no Rfonnil for discharge of a pcr»onfioni Iiabilitt 
to be lioimd orer to keep the peace —[.11 0 3>o]. 

(4). JAhelthootl tn ftiitteljiation, 

76. Where there is nothing to show that the person 
cftlleil upon to furnish security was himself likely, 
At the time the proceedings nrc taken, to commit a 
breach of the peace or cause a disturbance of 
public imnquilhtj, he may not be bound ower 
merely on the (irround that he was a wealthy and 
iiiflnentin] member of a party winch was on terms 
of enmity with another party of the nllngo —7 .V 
J iiQl — 5ec (1) f%fcf (7) and .12 A 571 3C L 
280 


(if), fjhelfhootf line to ejrrrrif>e of latrfitl 
rlyht In ft lairfitf inanner. 

70. Bee (•) Object etc (')) nnd (0) 

1i, ^tTtneellaneoaa. 

77. Likelihood must bo established by 

leeal OVldenoo.— 15 W R 42 S-e (l) rtidcMee 
„„,l H.f«e-«(130 

78. Likelihood condition procodent to Initia. 

tion of proceedings.— 24 W R. s.i See 
(>) ProeeediHgi (44) 

79. Overt acts as evidence of ‘likelihood’— 

Threat* of xtolener are suflieient to indicate 
an intention to commit a breach of the peace, 
[310 SreRM T 271] A hatty n>eeelx m&j 

belikeli to cnu«e ft broach, but It will not justify 
order when Ibe fear of a brtaeh of the peace 
has panel awny [31 P "* l‘'l7] A likclilioo.j 
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vruoNfsin. act. 


S« . ta, !«„ [.» Cr ™ (0) 

Wlit-re' il.~ ,iccim.\Mcio nlksi'.l lo li..vi- mi'l ‘J 
thi, .«,t»cnto„ ^>o«l.l pkrt H «W 
N-mUtt. a...l ta.U a ino'.l«t ‘j” 

^^as nieio l -'a?. di'l not justifj a» or.kr 

an.Urfc.ca.on (1 M T 271) '''''''“'‘“i ';- 

accu-e l i» fo.i„ J mmly to ba .i ,|.i im-Uomc fell™, 

that ho r.fl.t. na.l ,,aatti la ttUl. oterj bo.!;-. 
;oa.c.c..t'.a,l.oal.oa of l.kol.b^.l ot a broaob of 
tlio pe.icc by lum [21 Cr Sll (• iJ 


[ See. 


80 Police report by itself no 

® llkolihOoJ.-'-Va (2) Inf,.naal.on (15) 

81. A person 

may still : ' 

qUVlllty.— Intel' “j 

.llll'i! l.lalVl" .'"'“'■f “™;in'’MmriW 

nn,l if tl.on- !' ."i ' ji... itnh 

jri,r^^^oMa;!:‘^'bota,.,.. 
I.. 1 I.I 10 tramiaillit; — 11 2. 1 51- 


Vlll. WRONGFUL ACT. 


Mfeinhirj. 


R9 The word “«ronfrfal net" S 107 mean-, an flct 1 
Srbid.ka b, tho I'caal ’’"'S 

or dechred to be penal and wron^fu' >•> 
statutes —I’cr Dns I m 21 Cr !o3(l.»l) 

83. Wrongful act m S lO’-mcans a de/mfe 

vrongtiiUet «l>,eh m<iy orcn«ion " . 

iirnie or disturb tUo public tranquillity An net, 
hOMevci Mrondul, nouUl not jostiij nction unle-s 
It is 8 lu>n a tint if it is comnulted. U ivouW m nil 
uta.onilile probab.l.tj lead to a 

•? p V »•> Gir R 18S7 3C N 4G1 Sec also 
‘lA Vj 2"7A J UGl 120 V L l''ll 0 11 R 
bb 2 

84. History of the term.— Tbc «ord ‘‘nrongfur | 
Mas fir« inserted in the Cwle of 

quenceoftlic rulms rcpoited in 10 B ^ 

m reference to the corresponding section ( 2 M.) «l 
the Code of 1801 ^ 

(3J, It'Jien an act Inirfifl itself imifl 
become levoiiofiih 

85 Persons Mho perform religious ceremonies In a 
place not set apart for the porposc, and Ml.crc no 
such ceremonies hud been poTfomicd before, and 

ul act 

, , J ,* < .33 A. 

uot'*illeKal but it may be wrongful where U 
amoiints to a public nuisance or is obno^ous to 
rules and legulations lawfolly promulgated 
[30 A 181] 

f.'f) LaivfnJ tici iievformed in a lairfni 
manuer atniiot be basis of proceetUnys 
rmi irhen llhely to intiuce others to 
eommlt breach. 

66. (a) Boligious matters.— Perent crerci<e of 
rehgton to wliieli others tahe offence is not a wrong- 
ful net [O S 77] TJic susiwff o/llietrord “nraia" «» 
« ffiiiil 101 re iti the bona fide 7 >er^oifnnBce of deiotiovs 
in a niostino not esclasirely appropriated to any 
particulnr sect of Morshippers cannot be wrong- 
ful though the net may canscdisturlianeo to irtlicr 

wc.rshippers [I J I'.R IHOS (F-B.) 37P«.tb87] 

Similnrlj coir liiUiiij in fi jiruafcjifnee by a Maho. 
mi-dsn is not a Mrotigful act though the act 
CnlriiWted to hnrt the religions ansccptihilities 


- i'iT(r 


C I 

rrli 


maffe.F "'’•',^:'r’l?^“M'c‘twccn certain 1« 

preinlence of lU feilmg bet ” ether e 
liUlv to attend the ^ ro'tJ, B 13 

a breach of the pcicc ,, 7 

67. (b) Otbor 

SonsMl.1- bbpl “*,‘''I’“'"‘.Sbl.Ml' 

Seiennts of a "^®“jy 7awfn'ly 

- j,1o.gh,nga be boon 


pose of iloughing ei be boon 

i« 5 SSO»sion of their master, ^nno 
'under S 107 Cr.P C. ^ad, over 

of a proccsbion along a pob 
the applicants have a right ‘0 P Qgcs to 

(mcreV because some one C^^e^p^ 20 

fero with that right) I “ • * » ggreS 

88. (C) Kesistanoa to 

fit OmiO'iifitm to OH aiiei'ij ^ ent 

perform it [3 C. N. 46 J j ,nte 

?ofrr.ra« and ' 49 ? S «- 19 IV 

by the Zomo'dor a co-sb»'’"‘ 

Resistance t° S C. N. 61hl 

to Ss 90 and 18S B T. A [ property 
of the right of private defence 01 1 r 
299 (X)]. 


(■*) 


the section. 


80. ( 1 ) SniQivg of laVmts i» P’‘^'' 4 i^/obstroi 

of which there might be a p p jpgr* 

to croMcls collecting „ per 

80 (b) Tlo ..lle«f 1 '‘'’/iterrati'™*"*' 

Mould continue to do so unless j 
188". 
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91 (r) .,.^1, I.V.I. I.. 1.-. I t'. a i-f ll.. 

([i»riirn1»f I' n*l<f >li» 1 url-iiirT' i« 

rtl f. 'V fuT 

02 (•!) Hr . ,/. J-r ll r, an.! •» >t T STI 

03 (') •{-■•rrr-l. m-. T.-^ . , ^ r I r». 

ri r. ij ivsv 

04 (f) i 0^ I f 0 « f tlir 

t w »»’ »TT inti r'r iin>J»inir 

“ {' S" 

05 (cr) n. 0 .. 0 , t, *r„l f »(>-•• ' I'l l> -IJ 

03 P) n -fr'' .f ^ . 1.*. Ili I l.» 

*rt« cf ai'ilrnr»* — H Cr ri'*(\) 

07 P) Hi’r-im In’-! tf n tr-fmnm Iilrjr t»» J>r»i»»Vr In r 

Iin«haticl In f~i*Ttrmt ninnl'-r 'T n linarli ••f tl »• 
p* arr 

(r"*) rirtn iriltiiii iiiniithnf 

•if thr firrtitutt 

93 (») Tlj** a<t «if n >1 »icf r< "ll' 


'• V > Tic 

09 pi) rt(.f*K{ « rijM Is « lr00»e «if a 

|iroi«>rtT att-\i!iol tin'l< r h U'> Cr 1* C 
one of the partif** l‘»rr J'«C(l*»i) 

100 (c) AlieM]-t forjrrt ■ pirt' in 

2S A O. 

101 (d) Ihitij'iiwn tu On i'r»Hijfnl <>'1‘ linn re«i«1cii 

tial Zemindtir — 10 C I< 4<>'^ 

102 (c) At*fri\r,n rf a rimm tnul Mnluoj i] 

f-' mfurtihj Iliflf claim tliroajfli « *ennnt c*mtiini 
f>ii«lTnrTT)o«l— I I'nt J T.'.s 


103 (0 X'"fy rrli Iinn0 «-ri 1 1/.> wn « in.rri>riiipil with the 
ilrliiNnte itilriilii'n Ilf wminilinL' Ihr fcplinpa «’f 
niemlipri of nfhrr < I'ttilillinill — Jt I 77 > N'<> 

»<l *»>orcJ. 

Hh tl roiit/fiil art/* inttirr thr 
rmptniin-'n urtln'" 

lOl ' l-riH cpilinp iirs nmiliit iicrxitis w ho cutiiinit 
wntiiyful ncle— <7-— aifi of o|H«n'"'icm with it 
new III rstort li'fixfy — not III their own inter. 
r<t liut for the henefit of their toninioii nif'ter 
[i»r X VIS .WIOC I. I.K)] 

f 7 > Thr ••■•••uitifiil art ma^t hr lit jn cst lit 
cimtriiififation anil tint nirvrli/ an 
In/rrmrc from jia-t nitironiinrt. 

105 2WVirl‘* O B n IMI [See (in) Knilence 

anti tticneMoa (li}*') 

(S) IH-finti " ahoiit iininoviahlr projicrt!/ 

100 *• r"*! conteniplatps the csi^c of two |>er- 

«iii* <ontenilinp in pood faith for the po«e*<ion 
of I-tnd etc both of them nplitii or wronplr 
lielieTO that ther are entitled to po««e«aioii 
Hof where if i» clenr that thejo f$ 110 bonsfide 
belief hr one of the piirtie* that they havo ajir 
title whaleicr to the propertj, on n«8crtion of 
a claim br the latter niiu"intt to n iniingful uef 
within the nieauiDp of S 107 Cr 1* C In riicli 
a ta-e the partr m the wronp sliooUI be bound 
oTcr ID a proeecdinp lolen under 8 107 Cr 
r C , as the dispute i* not renllr n dispute 
about pi>s»e««ton of immovenhie property within 
the nieaniDp of Chapter XII 8ep. 2^ A 40*1 
5«^ (4) Jurisdiction— Jundnal 


IX. ENQUIRY AND PROCEDURE. 


(1) Shrn-lng caiisi , 

107 . Procedure as in Summons Cases— An 
enquiry lu a proeicdinp for seciiriu to keep the 
peace inu«t ho made in the same way as n tnal 
in a summons ca«e The tindinp must he bn«iil 
on lepal evidence 

2jA 27.1 4 I’at \V 44 !'••• t* 117 (J) Cr V C 

•lA 4.j2. 

108. Accused entitled to have opportunity 
to show cause— rersoni who arc bound over 
to keep the peace should he pivcn an opportunity 
of showing cause and all tlie procedure laid 
down by Ch VIII of the Code should t>e 
strictly follow ed 

10 A. J 353 See 21 W ll, GS 21 W II C> .1 C L 
"2 1 C L 48 See (’81) A N 133 14 A J 71‘4 
R 1909 Rat 421 . tl W K 10 - ?*' *' 

189, 

100. Accused entitled to sufficient time to . 
show cause — Every person to whom a sum- 
mons is issued, calling on him to show eau«e . 
why he should not find secunti to keep the peace, 

•f entitledtoproperinformation as tothe materials | 

upon which process has been granted ngwinst 
him and to n reason-iMe intertal w.thia wAiek I 
tu i.ieiHire hi.,nef/ to meet such information 
hy evidence or otherwise, as the matter may [ 
require R A 214 See 10 A. J 05.T 20 5V » J** 

IG 


I’C. Meaning of ‘showing cause’— An order 
uuder S« 107 and 112 Cr. P C requiring anv 
l>er«on to show caU'C whj he slioiitd not he onlcred 
• o furm«h socantv for keepinc tho peace, i» not 
iH the nalnre "J n ixle «i*i implying that the 
bunion of proving innocence is njionsuch per*on« 
rhe vHH* rj lie. u/mn the /irrucrntion to CStab. 

Ii<h circumstances justifying the action of the 
Magistrate in calling upon persons to furnish 
securitt 4 B L 40 ( P. B. ) P 432 . 2 
\ r 4jL 

111. Adjournments— The party charged is 
.fifi/lcil, i''he>i rnfieient tune hne nirnidv heen gurn 
to show eau'D and to produce his nitnesse*, t„ 
on iic4;vHra»ienf m order to summon witnesses In 
«neh n case be mn®t cither bring his witnesses 
with him or apply for, summons in such time as 
to enable him to bring them to Court on the 
date filed [23 5\' R 9] An ndjo«r«iMehf 
nne die |>ending decision by Crimiml Court 
amounts to a discharge [3 C L JGi>] 

(Q) Tromlnrr. 

112. Scope of tho Enquiry— Tlie inquiry, should 
not go beyond the terms of the notice served 
[21 W. U »>] The kind of enquiry required to 
be held by a 3Iapstrate is a full judicial enquirt , 
evideiiee being taken in the presence ef the 
|>artiea charged, and opportunity beirg given for 
the ensss examination of witnesses— Is U’. R. 
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[Sec. 


H3, Bill-— tlio .Hcu^oii lifts Iwcn I 

iiiiualdl untlci- ii wairaiit under S. IH Cr. P.C I 
m connection with a \>rocr<‘ilin'» under K, 10i I 
to I' 0 till' Jlaj'iatr.ito has no jurisilirUon t«> 
reinso hail— .31 M. 3ir. (F. B ) 32 0 W):UR. | 
15S ««f .?ee 3(i ?{. 471 

114. Right of accused to know the dofinito 
facts alleged against him.— The Mnpisimio 

ihonlil eivp noliLC to the uecuseil ut the iiJiVhIoi- 
niithicf <jn h\' jiml nhich is coiiiplniniMl of fSl 
U K J! ] lie H oiititlcil to know fnnt'ihle 
tacts mill ilctnils, mi that ho mav know wlinl 
I'c n tu meet [ C. A 2)J (F. B.) ) * 

114A. The accused, should bo mterrogatod 
before commencing enquiry-— The nc- 
cused IS cutitlecl to have the* preliimnarT ordor 
c'cplained to him [R 113] He ohouhl he 
intcrro;?ateil as rciiuirod in B 212 Cr I’ C 
Bat luerily to put t\ic »iiicslion “Are \ow wilUn" 
to e'tcevitii the lumds rcijmred?” ig 'not n eiifru 
<icut comiduneo with the protlsions of law. 
KNetv it the iep\\ is in the Hflinnntjre H uokM 
not hy itaeU ^ustifv the himhiur dawn of tho 
ni cased 34 M 13H 

115. Pleader for the accused. 


(1) k MaKiatnits bhonW permit g non-reswlant 
fti'cuaed to oppenr by pleader in the absence of 
«-pecial icftsoiiB to thn contraiy 

12 C 13.J [See also S. 110 Cr T. C ] 

(2) Thu Court is bound to hear the pleader en- 
paticd by the aeenseCl 23 A. .375 ( 177) . 27 C. 
050 4 0 K 797 C 0 C 2G2. See 22 C. 493 

lie Magisteate may call for a report from 
Subordinate Magistrate previous to 
issue of notice —The power of taVinc 
action under 8 107 Cr 1> C i» a discretionary 
pow<>r and there is nothinjc irregular In the 
Jlagistrate caliinR for a report from a Sohordi. 
iiate Magistrate before issuing notice under B 
112 , espcciall} if ho doubts whether the m- 
formation bcfoie him is leliable. 2 Weir 51 

Accused eutitlod to cross-ezainiae 

complainant and produce witnesses 

Tho accused should Imie an opportnmlT of dis- 
prOTinif the allegations against him by crosg- 
esammitig the campUinant anil bis witnesses, i/e 
sftoufd hue nu opporfuntfi/ nfm of culhna atd 

eramining Ji„ oirn v utt 

I - 18 \V, It 2 

*. >. I 401. Scr also 12 W 71 fiO /T? n \ la 

i'cltV “ ‘ 

118 , Duty of Magistrate to summon wit 

parties in n eisn under K 107 Cr P C in 

w K 45 . 7 V ii S '1 N.*?. ,;sr' 

undor a. 360 Or. p.c —A 

U «'■ vc. 


110 . 


Note— Whric n Miihordmiite Magistrate after rent r 
Mig Slime eiidcuce rctiiniMl tiio ca*i' le it' 
District .Miitfistrnte — held the httir is lumndt 
proceed <lr n'>to [21 'V. 11 .'2 ] 

120. Exparto orders— '•ni.-r rn«n'-f h'- pfi-ct « 
i»irfc Warrimt nhouhl he i«siied if the acce"' 
fmls to appear [1 C. Ii. 4S}. 

121. Whan Accusod oxprosscs willingces 
to ho bound down— Tin- iut" fiettlut* 
necused persoti sisk that tie is willin' lap*' 
■‘eciirily to kieji the peace i« >iof t/if Itn.l r/ 

hy fi llS f’r.I’.C, as condition pret-r'l'’^ 

to takini: reciirity The Mneistrate i- 'jons' 
to reconl eiideiice to jiroie that the nicuwd wa 
likely to coiniiiit ii hnacli cf the peace cr 1 
do iiiir wnmirful net th.it mis' occ.i«ioa a hread 
of the piate etc. 33 C. <.7»: 12 C N 
34 M, 13‘.) . an M. 3.10 • 21 Cr. 17'‘. (A) 21 Cr o9 
(A) : 37 A 30 : 37 T. It. I!ll7 • 2H*. H 11'13-. 

1*. I.. 11112. fiiTi. 11 W, Jl. :.o 

122. Statomont of contending parties.— >!’f” 
tmte may uct on gtateiurnts of rontcndiii? 
without takiiii: further eridencp— *18 ll' K t' 

123. Record of ovidonco.— Procedure.-' 

Mftjfistniti* is lioiind in proeecditigt nivlcr .• 

Cr, r. C. i>»)lr to makr n meniorniidnm of evi'icnc 
imiler H. 333 Cr I’. C. [4 J‘)it W. H] 

ret ordeO iimler the ri-rtinu iiefil not he K4‘l 
to the witnes“e« [ituf] 

124. Witnesses. — ]»ee 0 Knii»a»ec from— See (10) 
dence and witness (134). 


(it) Johit li»t<iulv\h 

125. Principles applicable.— The mom pnMeii'|''’| 
ftpphcable tu a criminal trial rejjnrthng ‘ 
of charges and the joint trial of accused 
ore tilsn applicable to innnirics under S 
T. C— 8 C. X. 180s 9 A.452.S 0 A 214 
120. Rival factions should not be 

gether. — Where both the parties to fl J 

under S. 107 Cr. P. C. were tiled together, 
of them having been esumined ns 
— V/r? — th.at there nos a misjoinder 
and S C37 did not cure tho defert— >8 .rt 

11 CX.472I 14 A J. 201 S.-rOC-V fi9S -3l M • 
(277) : 9 A 452 . 8 S 207 

[Note — Such a trial is nut ipsO factO illegal 

be allowed to stand in the absence of P^rJ 

9 A. 452 • U B, R 740 t 3 L B 52. ^ 

127. Meaning of “associated together"— ^ 

the wrongful acts were alleged to have b 
niitted by certain persons, as servants 
benefit of their common master ‘ 

although (1) each of the acts .jig jift- 

done by .ill of them together, 
imputed were done by them as indindna 
but ns servants of another person, they jj 

cinted together within the tneaning o *, g,,. 

P. C and a joint enquiry was 1”’“ , 
Judgment of Henderson J in 9 0 N. 89 J 

128. S 30 Evidence Act does 

joint enquiries under this jot"''’' 

sons against whom proceedings are fs on 

pnder S, 117 Cr. P. C. cannot hr 
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111 ' ir ;<i til Inal Jc>r tl I'l ►atti'' fi*i tir^' laiiliin tlif 
nrniiins: nf V m '>f ll>o |;t |.lr-nr^ \r1 Inrnmitial* 
in? aljIrtrK'til * lit nori •o'D**''! Rrr lli»frf«>rc, 

»iliK- nrain»l llir fliPr— Tr r>M') 

129, Tho case of each Individunl ncciisod 
must bo oxaminod neparnlcly.— ’n n Jmnt 
jirt'CrH'ilirc tnul' r J* lOT I'r P C il li** »h*mn 
lit Jironf of «1i ‘inilp fart* t'1 nt mth olv'if 

Ifr/fti iwjiftrn'/.f I a» tf •iP to flirnt'll B for 

iJip njijut’ii'nti'iii lint lio vnuiM p'lmmit ii birach 
of jipao" o» ilo B wrongful BCt «liir!i tnaf ocra- 
non n 1 ivarli of tin* |w»i.rr or »li«ltirlnnr«» of |>al>1ic 


inini|iiilfitt . 1lir itiiK'iiri' niiiit rliotr lint tl>t* 
I•r^«<■n4 Rrmclit (o be boiiii't ilciwn ore ni'titidiinlly 
oful «i«f rof/prtiipf^ conni’ctctl witli tboao focfi-~ 
20 Cr, I0» (Pnl) j HC X, If'O: 3S A. -ICS t 37 A 33 
IIA.J32.' 12(5r.L Htn : 33 C 029s 0 Jf. T. 271. 

130. r ' ’ ■ ‘ ’ * ’ ' 


C L 3'r. 9 A ir." I20P I, 1911, UA J. 

130 


X. EVIDENCE AND WITNESSES. 


(t) urr jHtmf tir rrrnntnl, 

131. Eridonco must bo recorded In tho pro* ■ 
sonco of tho Qocused.— Tiio iiia?>.iriu' i»»*i 

nilju'li<nif* III) tilt* cjn<-*ti'*n wbrlbrr tin ro «« 
rcamnabb- vrcmti'l for iK-liPttti? tbst thr OifvM- 
tUnt S* IiIpIv to roiiunii ifbn-irli «>f tin* l«nc«*. 
('flrr fiilinj; pidfpNiv IN IA» ]‘rrtrhft 'f tl>f 
fhnryrd, ax't pntfl.j/ /.i.N -in trtNifjf torn-.. 

«lt»,„N^;r,r.faPMP. -in L 4'. (r.B.) . IKW It 

2 21 \V. n <1 m W It 1 10 \r !t -Kl 1 C L 

3 f 1.72 . 2 X P too a X P I'U 10 W 11 45 

12 tv. II 1(1 20 tv. II r.v 

132. ZiCBal OTldonco must bo recorded and 
judicially adjudicated upon before pass* 
log orders,— tlt)inii>;li A tiia?Mtmfcm»v Accost 

till* »tDti'DKiit at till- eom|c1nitiA»it on oatb or 
l»jhc(’ report etc as crc'lilito iiifurninmiM for ilio 
liurji'nos sif bis |ir»-limitiArr onlor* osmI ocI on il 
by (‘uintuonliijf tbo jiorson comiil.uneil l<> 

slion cTU«e nl,t ho shoiiM not l>o ro<iuiro<l to 
'•ntiT into liomls to Loe|i llio iicace, be ino«t tnbe 
furtlior fiiilciue in tbo iiresciice of tbo fltcos«*<l, 
tnv III? tlio litter All o]ii)<irtitiiity «* i ro«s ctnimne 
the complAliniit Ami liis Kitno«*es Ami to pro- 
•birc lug onii erijenee 7/e i» b'/r»«'7, l‘'fvrr folnii/ 
lomUforlhr i.rc-^fnntioii </ ihf fxoee. to 0'\)«‘h. 
e»^e ji«fie((i7/// OH eui/ei/ee jriien Iff”"' n» lo 
"••■veceMMfy/o, tcrfinhj />0,H the finn-nl — 

2 N P 401 2 X P. 431 5 tV P 4 B 1. •»« 

CP.B,): 20 \V II IS 22 IV 11 7‘1 24 « 30 

3 P.L. 72 9. A 452 Ct P II 10^7 

133. Evidence must bo recorded oven when 
accused is willing to bo bound down. — 

See (q) Knf|uin flii'l jiroceibire (121) I 

(^) oferitiriirc yet/mre*!’ j 

134. potloe — * J * — liVoTihoOd I 


I 

"’•oiit.ful ait likely to ocn«i()ii n biencb ol ‘I*® | 
peaco or ili.hirlmnce of public tnmiailUtv— tl A I 
'■’S ID'i P L 1012 22 >1 J 2‘»1 TAJ Jl61 ^ 
IBI, KifpBt oj^vp.oj 17 U M. 3. ].> I 
^'■1142 .{7A:n I4.v.i7fin 7XP2a3 | 

135. Evidence need not bo as conclusive as 
in regular trials.— in boUbntr tbo cmpnrx 
'"oler S. 117, Mie er.«».»« I 


urr! nnt tr an rioieiioii e /i« i/i iiliiul for bjjeneeii 
But o nincigtmtc is bounil to geo that 
•/<xin»<7« (mil not merely a vnpno apprehension) 
areeglnblislied b\ proof nf facts Against the person 
■RiplicAt<<l, n Inch iioutJ lend to the conclusion 
that an onlcr for seciirity is nccessars — 9 A 452 
S V X. IkO (95) A N 241 7 Bur 116. 

(Noto.— Thrents of lioleiice nre siillitient to inilicato 
an iiiteiitioii to commit brench [31 C 350 See 9 
.MT27I] But nn onlcr under S 107 Cr P. 0 
eannot Im* pqgsed niereli on n rngue npprohen. 
.ion -(22 M J 2',13 

130. Facts sought to be proved must bo de* 
finite — 1 he crxicnce must point to some speci- 
lie eondi'ci or act on the part of tho accused from 
nliicli n >e»ii<OMA6ie mul tinme'brtfe ih/iichcc can 
he dmuii that he IS likeh to commit n breach of 
the ix-Ate -25 W ]{ 15 SC X 1?0 10 0 0 333 
« A26<F.B.) 0A 462 3S A 4CS (63— ’00) 
CB 16 .See 22 5V 11 79 21 P R IRflR 20 Cr. 

194 (Pnl) 126 PI. 1911 

137 Statement of contending parties —Magi*, 
tiate nm act on the stfttcmenu of the coiitendiDg 
lurlies ssuhont tnkmp furiliei eri'lcnee [Ih 
IV K II) 

(.t) l-'artt ttcCf*'<ui‘lfto }H"ove in jn'O- 
ceceilnv'* nutiet' S. 107 fV. P. V, 

138. (") Overt aote — Overt acts must be proied 

ivhere the iiRture of tlio inforniatiou re«(iiires it 
[9 V 4'.» (•93.’00) U B IG See 21 P 11 IgfiR] 

lint it IS not iicceBsaiy tliat in all cases overt 
Kts should bo proied to support an order foi 
Nccant} -V I'cneinl inipres'ion that iho nciu«cd 
are hkelj to coniinil breach is suBiciciit ((’9)) 
A V 211] Order must be ba^cd on satis, 
fartorv c\)deiico tliTt tlic pirt\ bound d<j»n has 
done Noiiielhuig or taken some step tlint imlicnte. 
in intciitiun lo break the peace [(> A 132) 

139. Past conduct and past relations 
between tho partiec — I'lideuce «f past 
iiii.couduet nm) be given to show that similar 
Alta IDA I be committed in future [‘>C X R9SJ 
V ciAirt la entitkd to look into llie iiidilico of 
■•ast relation* of the partie* niid the aiitciedi-nt 
nn.1 evistn.? iiieumstance. (9 M T. 27l ]. 

Hut 11 fail that a p' r.vn has done n 

wrongful net in the |>nnt cri'ites no Jin sniiiption 
that he »* Iikelv to do the same ngnin [2 IVi ir Pi . 
91 A no ^r, li II (.Cl] ^ Mere pr^f of enmity 
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IlNAl. 


that tlicTf !• an intvntirm lo brrjV ihf iu^rr 

IS iiisnaicicnt L I A. J. JIK I2i; 1* 1. 

7 C P 9} * ‘ , 

140 . ("tj Thteats.— 'Thu-nt« of arc ^nQUi<*nt i 

to indicatP an intPntion ta conmit n bieactt t»f i 

tl>c peace fai C 370 9 M T. 27J] Unt «J,w 

the>e arc merelr uUc tlirtati conchM in l.oni- 1 
1 ashc lanRuayc. an order OmnW not t.o made 
i 'I -(Ij A Iia'sty ipeceli made in tlip lii-it of 
tl e moment when tlieie m no mdicntion to follow 

It up (i\ action IS iu=nflicirnt ( 311 * K lUtil ] 
= 1 '™^ ^1?^ • complained of must bo 
snowntoboxn present contemplation— 

<Jr(lcr cannot he p 3 -.te<l where “no net ts vhin.^ 

'» UWTtnoctas.nn,,t^!rrj"' 

of the peace ’ ( 84 ) \ 1 C >4 

cr„tf;tri 

142 General Principles— ihv hnti .ho-wus 
«mder S lOT Cr p c 'honhlhe Mm d li.nj.lV 
AM emtrclt upon ctulence le-alh bmnni.t on 
the record— 37 \ 33 10 W U I '\ > \V It ir 

H If.R 42 IT W IC .{•> 20 W /{ ,.s r, ? 

.VI .'w'"’ “■ " " '® 

‘''® recotd-v 

tmte cannot refer to j,, ,,}3 

pc.ess.uu or tmjnvi LLloC £ 

h^s 0^*10 ?ta?i»tmtc uinnot K.«e 

hii order upon facts the WnowlM-re «,f which 

has ohWd from ionice. on(*.de the rw.rd i 

See (i) Infmination (22) ^ 

144 . (b) Hearsay eridence.-f;, .,/e„ee ! 

lorCr'N>'"f'‘''''os'''l‘‘ “I nnder 5 

O-flS? ^ -* 

146 . (c) Police Report.-The ic,«>rt of a noWo I 

■ .la.'iMnte cnn |.r«>perlT arrive 


at n t“nclti*i..n that the neenMtlii liLelr to 
I a hriaeh of the jH>ace [S II. 11. (Cc.) l«2: 6 

(Cc.)ij r> 11 ii (C’<-)io.‘, ; 3j n. 371 s 

Infonitat/on (21). 

147. (0 Evidence in a ptovions criminal l 
cannot prernff im r CTulence u'ircn in the f n 
ol the necH«i'il in the tin* ectline— 22 )V. K : 
W. IJ. .315 : Si,v 37 .1 ;?a 

148- to Admission by pleader.— A statimr 
\ftkjl for the necusod cnnnnt lie taVen n« aJ*"i 
«if the inti utiiin nf the nccturd to tninniit I r 
30 M JMO 

MlHrrlliiiiroun. 

149. Onus ptobandi -Tlio burden of pro^f 
not lb* on the person ctdled n|K>n to fo< 
aeciinty to Veep the jienci- tint on the ppJ'cc'' 
t» A. 4.72 (400) s 2 X 1*. 431 - t R. f.. }f5 (F. I 

150. Where evidence is suffleient, H 
Court would not interfere— The Hi.-h C 
would decline to interfere with nn order 

a Mijffiiilrite in oro^e J» wldch the evi'dcBC 
rullit lent to » arrant an order under this 
nlthonph »uch cridcncc tra* taVen in reraif' 
nnd in di'remrd of the protision* if the 0 
fl3 7V n 20* Sr,.4 M, n. (npiav] 

161. Defence— It i« no defence ti> «»y tl''* 
WTnncfiil net was done under the cwplo.” 
orders— fl C. X" 

ISl-A. Evidence in joint enqnlry-*^' 

Knunirr and Procedure (129) nud (1.3^). 

(fS) 

152. Stage at wbicb they should be called 
Witnesses need not he eaUed before ttic c»'t'" 
' stnjjc [11 W. «.G] 

165. Witness cannot be bound 

witness cannot he hound over (without f»*’ 
legal procceilings nnd going through the , 

hid down in Cliaii. Vllf)— 7 Jf. 3V) * *' ' 

40 (P. B.) 

164. Procedure on adjournment- 

should not 1)1' railed njuin to repeatedly ?utti 
^his witnesses on j'aymont of frc«h 
simply bocanso tlie Magistrate niiy 
nimble to record the cridcnce on the ‘ ^ 
oiiginally lived for evnminiug them ,, 

ra-p if i„ ih.crf the \n(i>e='e^^ 

offendniice fo niinrnr r>» the ndiniiriird Aor"'i' 

V. h. ini2 


XI. FINAL ORDER. 

1 ta..l 

II "Ml. 10. ' !• iwj. 1S7.(0) .1 

'^“undS’s°° 07 ® j™!'' '"" 1 “ s noaoe 

™,1„ I58.(.1)T 


esn— U Cr.h.7 (M).An nidcr under S.107C>’1‘^, 
made in a jiroccedmg under P I4 j^ * 
wUott} Mithtiuf jiin-diction [J4 A. J. <"*1 .. 

IS?, (e) Aeeiufd must he gircii a reas®®’*,^, 

Opportunity to show cause ^nJ 

ouh'r-C»i) A. X. 1.77-S.e 

I'loeidure (lOS) ^ 

158. (d) ’n,e csi>tenc-'of '« liki lihood 

tommiiiim. abroach of the peace cf^* 
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ba proved by IcRftl oridcnco*— 1" vv It a'l 
r. p.Ji *2 1 in*. p. I, 11112. ?N P 2n 

Sr.- (in) pvi.lrtirr BTi.l « ill.B. ►<-. (131) 

159. (r) Legal evidence miiRt bo nmi 

judicially adjudicated upon ix'fon- jn.»inv 
nnlrr. ( 10 ) Kn.lrtiro an.l t,iinr..r, (132) 

100. (f) Evidence must bo recorded oven if 
tho accuacd agrcca to aubmlt to tho 
order. 

Ror-CO rr.-,'nry n...l ,.n.r. ,1„r.-(l21) 

101. (k) li' 111 *- r**.- *>f n j'lint * n*|iiirr nj.- nn»t m>\« rul 
• c-cu-M, Itif-n- 11111*1 1 m- n fiii'liTip Ilf definite 
facts against oach niiVintr iii<- *i-<iion ajiiiii 
<aM<> 

Srr (») Pn-inirT n».1 j.r.M-.-.lntr (12*1 

162. (I.) Tho order must conform to tho terms 
of tho notice (t*i ►1i'i« rnii«<-)— 2i w it «•> 

163. (i) Tho order is paa.scd by a Magistrate 

of tho «niir.irrnl*<t m ti..- haxiii-.' 

local jitn*<1irti*m « tc 

See HI Jiin«<lirli'>ii 1'«-al liniii* 

^-) I'or Jliinf tn'tlfi M ilftfful tiiid ti(tni rh-rn. 

164. SM-ca*r« imioil im.t.r (S) \Vr.iii.'f"l (kO— '•;) 

(H) it'Uhh ratnud tx 

165. (1) An order directing an accused who 

till- rillnirP "itliom j.*i'in2 

not to enter it, »« not m. ..ch-mi. .1. r 107 Cr 

1 ’ c— 2 ir n isrjs 

166. (2) Esparto order, i v i. P' 

167. (3) Orihr hinilintr •tunii n ni>i< K because 
ho has not intcrferod to provont a riot 
>'>i<n lie niiu'lit liiMC <]otic no— 111 \v II a2 

168. (4) A inaKimniii’ niiiiri'Iiuiiliiiif l.NacIi of jm-.ko I 

hctni’dituo riiiil ixitn of Malioino<ljii« ofTcnog 
their iintorn III II <irtiiiii iiiO'<|uo, Used sopa- 
rate hours of prayers for them and took 
personal recognisance of the loading 
mon of both parties to ob«<?m onli r nn<l pi ncc 
A.M— iho or.loj «n« ultra vm-«-I0P 11 l«7C 
l^icTA J f.1'1 

169. (ii) An orilrr iimli-r R 1U7 l.iinlmx^ ilowii n 
manager (itnnot ix- extended also to the 
proprietor mthout motitiitiu;* «cpirntc pioc-ccil- 
iTi-s—lsw II 11 

170. ((j) Orjpr l.uidmif <lo«n n non-residont 
Zemindar for the ncli of in' lociil "Ki-I't >n *he 

nl.'ciicc of complicity or instiK.iliow 10 C L 

HO <JC PIT Rcc.loC ir,o(F. B.). 

^"^1* {") Bccognisanco from a person 
enforcing hie legal right in a legal way 
m order to j.rcrcnt I.rcnch of the j«-aci- iK-injr 


rimiiiiilUd III II pirti illcirnll> oppoiiiii' kikIi 
pnforccfiiciif Sec (1) olijoct. ( 0 ) 111111 ( 11 ) 

172. (S) tinli-r ntTiin^t n pornon who is not him* 
self likoly to disturb peace. Scc (i) 
..l.joe»(7) 

173 . (It) In n procerdiiiK iiiidcr S. 107 Cr. P. C 
no finding can bo made on tho question 
of possession 7 C N' 142. 


<4) IVi-soiiK trJift riiininf hr hound orrr. 


174 . (10) An order binding down one of 
tho two parties and directing tho other 
to rotain possession. 1 C. L. 4S. 

176. (I) Mokhasadon protecting his legal 
rights a),'.iinat /omiiidir foching iinlan fully to 
•m«t liiiM 14 .M J 401 


170. (2) Servants of a proprietor Miionisombk- 

for the putposc of ptuiigliing n Inndohendy laiv. 
full> put 111 i>os«es«i<in of their mi'ter ('84) A 


177- (2) A person not likoly to commit 
broach cannot be hound down mcrcli because 
liM oter-zcilous frienda nre IiLety to do fo m bi« 
iiitereM* 17 II 54 

178. (4) Non*rosidont Zomindar for tlic nets of 
his local agent ' m lien no com]dicity is r'tnhliahecl 
10 C I. UO P C !K!7 

170. ('») Landlord attaching ryot’s crops— for 
nrrear* of rent (on the ground that hia net nay 
re'iilt III the noi'ii re«i«teiiee which iimj lend to 
nriot)— 3C L 2'0 15 P II 1002 (P.B.) 

180. (Oj .t iH-iBoii diBobejing nn Ulcgnl order- eg- ■ 
Mh order pr-.>hibiliiig n Jrnhnmed.'in from killing 
cow 8 —7 -I IH't 


fo) ir/trit hidh pdvtlrs mtiy hr hound own 

181. (1) U'hou- there nre doubts 08 to the exis- 
tence of the respoctivo rights and ohlign- 
lions of the parties, tlie magistrate slionld bind 
down Ixith jinrtSe' so that hii order may not bo 
detrimontui to either,— 3i C 9 15 See 20 Cr I'H 
(I‘»t) 

182. (2) when the niigi'linte hiidi tint tliert 13 a 


P C — JO I'l • .•'*e li 0 -S liii 1 i. .1 ii'J2 

163. (-1) tvhere (here ■« n bonafldo dispute as to 
the right of possession of a land, ginng 

1130 ton likelihood of n hrt.uh of the jience the 
pl(i)K-i ohUi 13 eilliiT to bind down botli the 
juiitie-* umlir S 1()7 or to iji«tiliite a proceeding 
under S I4> niid not to bind down oiiTi one of the 
inrtieF— 12 C V. ClKi 


XII. DETENTION PENDING ENQUIRY. 


184. No bail from person against whom pro- 
ceeding is merely contemplated— No 
hid should be- colbil l<«r from 11 person ngninel 


'mtemplatcd 


under R 107 Cr. P C. 
not nctimlly nntmfcil The 
rr.piired of him 5« to fiirm«h 


n(ogiii/aii<e, nml ihit i.nti, whero tinre 
siiis likelilnxnl of lii« ab-intiiig liilii»flf from 
Conn 11 C. N' 41-'. 

166. Remand to custody not to exceed 15 
days — Tlti- jM-riod for whicli h Magi'trat*- can 
aiilliorise the detention if a j-(r»cn ]-n’^rid<d 
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sifl'KIT^ ion khl.l’I.Vl. I'Mil. 


isc 


iliiik'i Bill) cl (i) 111 iiolitc riistmlT rauiiot j 

etceed 15 da\s on tlio iiliol.'. 2.1 U 32 

180. Rearrest after release on bail — Ar»«r i 

cnlaiKiiiff tho jictitioiicr^ on n >ln;^strnte 1 
jicudiuif tlie procccdintrs directed tlitjr re niwt ‘ 
iiid remanded them to eustodi wntil the fermi* I 
matioii of proecdiii;*;—i.(‘/„'-_tl,al, lir-itlj, the ic- 
inaiid was ilIo"aI and tetondly the Ala<;{«tnite I 
\«a3 bound to relp,»«c nnilcr K d'KJ, Cr 1’. C tJie 1 
petitionork on bail — 'J2 C PO ! 

to in Cl. > 

C") and (4).— Qnl\ in the upecial cireHtn^iaiiccs 
referred to i« clauses (.t) imil (4) of S 107 Cr 


1’. C ilne6 tlic Inn cnijmwir n 
ilotnin a j'« r'oii nyaiiist iihum priieerdin?' 
l»oen niititutorl under 8. 107 in custoly 
the complotirm of tlif ouiiiirv 32 C. t 
M.3t.' (F.B ) : at; .M. J7I. 

189. Procoodlnga other than tinder i 
(3) and (4).— ’ll proeccdijijr^ other than 

HiKki .Kiile, (:t) litid (4), a .t!.n;ji*tnte 13 

tonnbrjfP, the j.* rxoii Jirotecded nmurmt c 

:«2 r. so . 31 M ;nr, (f. B.) : 5>h 
[Note. — Kieii uluii nil accused is sent up 
Cl. (3) liiil sliuuld In* ^'Milted anlcf« the 
»-I»et'in1 rei-.oB^ to the tontrnry 32 C.tO] 


XIII. SECURITY. 


fJ) Oh/iit fife, 

XeH. ric obiecl „( ,„k,.,s , braul il.c 

rroreat.o, of .,„d 

Inr ‘ To enMii-c thi3 otgect thelnWilyof 
uretT has not been made (.« extensive mtl, that of 

\an«tf . « debtor foi the pa' ment of Ins deht 
\ surety is an additional safe-irinid an (' .*>«'» 

co.oxtenslve 

witn prinoipal’s. a sccmitv 1, i.able to idv 

fJio penatts of hii bond, unite movnwtive of \l.e 

the’l^ud of the 

jrincipal has keen rcnlecd oj not- 30 C at)** 
(V. CO. '06) r I. i 01 13 (13)l’Vj i&..- 
cannot bo im- 
war??M of Without issuing 

A? ™™, 'f 'lirfct Hut ,n .l.t.uU of ml 

!/ .i?Zu "1'°’' ''‘"H'u'fsff >• torlfiu'o SkoiilO 

{SJ -llltOHHf of i(’cin-ily 

»S‘‘or‘tb"eM;ors“i¥s”‘“’ 

di«pro]iortionatc to the mems r,f ii ^ 

W.ll 71 Sp, f. ^ho acensed 22 

'him Out siicuflc,! }„ I’M'ocl lonircT 

•li' Or r, C-.M;n r ‘ T arwlerS 

J' J' H Itn ' r;!''’'*''!®" follows 2 J. G 2 

ei.r.r..l..Cc,V)>l\.^2'^^''l*'>23 I’. W inns n„,i 


(I'iJ .'trisrer/uiifoit'i 

105. Surotie9 cannot bo domandod u: 
tnontionod In tho notice — ti h ( 1 

106 Disehargo of Surety.— The mcie f 
the pnacipTl parlj nut beinj.' prccetdeda; 

no fc'nnuid fur’ lioliUiifr tlint the «im 
dj^chnrjrcd 2'> C. HO 

107. Security should not bo domandec 
a longer period than necessary.— Se 
-hoiilil not he ileuinTithtl for ft lontfor penoil 
i« itoci"-«nfv to uhrliiti' ilaiiirer. “.V* tiu-' 
at which till* ilibtnrhaiu'p vro^ nnticipalf'i' 
hfiio l.een ovir in a fortniyiit it "a* 
eriessivo etPhuse of inrixihition to re<l“'' 
the partic* to fnriii'h scruritr for one J** 
t5.\. 21 1 

108. Surety cannot be rejected on the ^ 
OO that he liTos at a distance fmoi the 

of tho aeeu'etl —1 f. X. 707. 

0} that ho \% a relation of the DociiH'il— 2^ ' 

100. Insertion of onorous conditions in h( 
(1) The insertion of a eoinlilioii in the 
maVmjr the e\ecti(jiit re-sponxihlo fur tU 
of hix «crvant9 nml ilepeiulants i» illrsT'* 
Mng'ixtr.ate Iml no pow'er to put him (cxviu 
nwder any swuh otiUeatiou for lie couhlen 
»e'<\ion«.ible foi hii own nctu aU'l not mi 
acts of others ” ('RI) A. K 172 

HikIi Court ran reduce tlie niiioont of 'he he 
It IS esrcRiiiic— 2,1 A. bO . 10 11. .372 


(J) Jtrnetrdi of f>o>nT<. 

• Finding sureties a second tims 
jierson eaniKit he minircd w itliout fresh 

mhi-n nrsBii' * ** 

time X 


..m.u 111 ruiiueijiiLiiee of a hrcMch in* 
swiinty is foifietod Tlir C'o'^e docR iiotj^ro 
.. > lontJ tiithuol /nfli l‘‘< 




? XT T rvi 


201. Order for fresh Security befor® 
of tho first — \ second order r(<iiiir"'- 
'•PtmiU fioui tlir ®nna' person to comw*"*- 
the cxj.irj r.f tl„. teim of the 'lUuAv «ie 
paskod during the eontlniiance <f 
one, IB not n p! 0]ier order. If nt the rmi *' 
I'Ourrtl the dispute is rontiniicd, n further ^ ' 
ran hr tlcmaiidod on fiesii i.rneeei’dines pmV 
talen. 4 {’ X 121 
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107 ] 


XIV. FORFEITURE. 


202. Order for forfeiture must bo passed 
at the time of conriction -tf <« rt.n««ri. 

inr B ‘'f «!". nf^ int'iUiTtf tloforfn 

tor** of « fur Irf-l'Hi.* tir H 

lr»t** n-liii In* knii«livl^ «if Hr f-*.* tint il.p 
j« r»'’n, ti' fort* Jiim. Ii<* lir 1 1 « r'>n<li«*t f'*rfrilo*l 
ki«l~inc| «]-« > ii<.* niBk'* ntM orl'r f'>r f-'rf.itiin 
li** tnn »1 t.r talrn to li\*i ■l.Tul.-.l in ( to taV* 
action on tli>- t.nnd m n>|>o<t -f ihit |.-trtii nlur 
lirrarhcf tlirj>*n'r>. ntni Ik cannot t(i< r> nfii r r> 
cnB«ic)fr aticl loM !*> I i. < rli r li' «lir»Htiii.' for 
fritiirr <f iIj** i-rc<*fciiwinci ]< 1*. It ll»H 
(P.B.) L*--. I* n ll«t» 1 t I. nt ail |Oi5 
(’"« 2'1 k 

203. Condition precedent— No forf.iiur* tak«-» 
I'Uro nal'*«« tin- oTciiir of nliich tl.o prr«on 
under rcoo.riiiij;r< i« «omii-t*<l i« on. iiixoltinc 
a liroirh of ill* |H>Tr' T I* It I'tnit 

201. Order must bo made in the presence 


of the Surety. -Tin* m.-rc fnet timt till* per. 
*on for tthoni another surctr ]in« been 

conTic!**.! of nn offence incohiiiij n bre.-ich of 
the |Knce M not sufficient to make the sorcty 
lKin«l oiceuted hv the siiretj- li.ahlc to forfeittm* 
•rithoit <iwy rtiifi-nrr h. iw,; MtcM in theprf‘fnrr 
• f tkf »srrly to thon ihit tl c forfeiture hfta boon 
mcnrn*«t 2> C +10 : 4 C. >a'> : 10 C. R .*71 
«ir r 8 Ten — 12 1* R I'Kkt 4 >t. II. X.WVIIt. 

205 Reduction of the amount forfeited. 

(1) tVlieii B MflcKtrate thinks that the nmoiint 
forfeitoil shoohi he reduced, he slioiild refer the 
niittor to the Loc.il Ootemment Hec.mnot 
rr«!iiee the nniount himtelf— 10 tV. R I • 3C 
757 SC L 72 I U H inv 

(2) Iliirli Court — ^The Iliph Court enn reduce 
the amount forfeited. l.’i P. R. liOS Cnn. 3 C 
757 t* C L 72 


XV. ALLIED SECTIONS. 


W. Sit. iv.7 tfuff jdf fv. /*. f. 

The follen inf rule* dt<lii<e<l from the ciomer*>ns nnd I 
often eontlielinjj ruline*. nmj lie laid down n« 
crtstntlizcd br null orilatiee dVcisioii j 

203. (I) s. 146 nnd S, 107 Cr. P. C. not i 
mutually oxclusiTO— 

(s) The fact tint there is n ilisinite coneerninc land I 
liieli to eau'e « liro.ieh of the peace, d.ies not * 
depnre a Magistrate of jurisdiction under S 107 
Cr P C when he is mformod that an) person i« 
likely to commit n breach of the peace or distnrU 
pubtK tmnrjuillity or In do any irronc-fut act that 
*nay prolably occasion a breach of the peace or 
disturb tlie jniblic traiiijiiinitv 
Pro —'JO c 100 (r. B.) 22 C HCrt OCX .’»5I 

TC X 740 3C N 207 30 A 141- .HA 4fl 

28 A. 400 12 A J 102 0 A. J 003. 10 Cr. 211 

(M) 20 M 471 21 >I 301. 2 M'ctr 50. 2 S IS: 

1 S .’jO C X i»J 10 Cr 712 (I’nt ) 

Con— 35 C 117 23 C S.'O 12 C X 000 7 C. N. 142 
7 C N 29 0 C X 8SJ 3 C X 4^3 • 0 C. J. 
097 (69S) C J 447 1 C. J. 032 23 A.W7. 144 
P. L 1917 

207. (2) The question of bonafldos. 

(h) In crery case in which a Jlnpistrotc finds Hint 
there is n honnjfde dispute nlioiit land and that 
an order under 8 145 will siiffico to keep the 


I S 50 5ce IJ C X 170 12 C. X. 000 See 
Rat 4«.> 14 B 25. 

203. (3) Where disputinr parties are jointly 
entitled to the land.— when the Mafutmte 
hnds that there is a Iikeliliood of & breach of the 

C o between two parties jointly entitled to the 
, he may either hind both the parties 
over, nniler 8 107 Cr. P. 0 or proceed under 
8 145 Ho sliould not bind down only one of 
tho parties under 8 107 Cr. P C— 30 A. 17* 
12 C. X fiOOi 11 C. X. 170: 1 C. J. C32 See 
31 C fW5i 20 Cr 19t (Pat) t 5 C J. +47 . 1 C. J. 
0.12 I See Xotes under S 145] 

200. '5' 5 . *■ 


210. (5) Proceedings under S. 107 followed 
by nn order under S. 146 Cr. P. c. and 
vico-vorso.— Whether after proceeding under 
S 107 Cr. P. r it will be proper for the Ma^ri*. 
tntc toael under 8. 145 depends on tho circiims. 
tanccs ef each c««e [39 C 150 (P.B.)]. A 
Mapistnte h\* reason of harms passed nn onler 
under 8 107 Cr P C does not lose his jnris.tie. 
tion to make au enter under 8. 143 [21 C. X. ifsl 
S*v Id C X. S'*!] It niipht be sometimes 
necessary to lake secuntr from one of the op|>os. 
luc faction* under 8. 107 Cr. P. C., cren after 
imssinif an enter under 8 145Cr. P C. where the 
Mac strnte Is satisfied that notwithitanJinc sueh 
an order, ther are likelr to take the law Into 
llirir ww n hands— 3d M. 315 


ilapistratc comes to tlie conclusion that there t« 
a fcono/r* belief by all tlio parties that they bare 
Bny rifrhtto the land in dispute how over erroneims 
*nch belief mar be the pmcoedinc should l>e 
«ndor S. 145 Cr p! C. 5Vhen then* is no inch 
belief, the party wronfffuHr n««ertinfr his claim. Is 
‘n realitv committinc a wroncfnl net and should lie 
boiiiicl oVer under 8. t07 Cr. P. C. 28 A. lOd i 


311. ■ 3t bo 



313. It cannot U* laid down a# a ccncral rtil.» that 
simply Iwanso memlwrt of one party to a th^p'iie 
reiatinir to )>os.e»s,on of lan.l hate l**en l»>nii \ 
down w«d«T 8. 107 no onler of stia.-hmeot nn ‘ 
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[Sec. 


Kf. Cu I’ c on l.f iu.uk' 5 m rtHiHTl «f tl.t 
ih«putfil jiropcit) — Hi G N 

(•'i). S*'. 

213 '{(» I'liis'iui'Dii xrstiuir m uml«» 

< linjiti-'i MI ( '■ i-lT) 'lot’s not n€H’r^«unU »m< 


ai w. It. I, . iti. 1' . ti. TJ . »t't' 

.-m-ct „t a,. r S lt«l .11 ’<■■ 

liclillul vartv from "-“•'rtintr Ijih l'"n" 
onW .lonn tU- p.tl.r in tbu 

lH*inHU’[ll C S. noj H 


jilittuiii ui tlifw uml«r C1> MU 

(s Id') Cl P C [jWoirr,0) Wicrcanmi- 
VtlintCiMl Coiut I'.m ff>\c-n a .lecismii on t1"’ 
U^lits of tin- p.>rtns, tin M..Kistn.li- oualil not. , 
to proi ecit nu'k* 1 1” l"«t mnloi’ It* Yllf "f i 
the Cr V C [«.it !(i.l UH «/«.•» 31 

203 (F.B.) : I* M 11 21 

(4). fit. 144 ritn> Ht7 f'f. 1*. [ 

214. Wlieii nu onior uiuloi S IH 'lots not pro»o 
sufficient fill til' pnrposu', tl.o iitjUt i»roc(ilur«^ I 
tn adoin la to coiunii ute imx't'ttn*;'* nntk’T'S' ' 
Cr PC r20 C N "jH It* Cl W>7 (C), Sf } 
.1 Pat i 130] I'lu’Viop'i t\.>\ of jirosintinj: u 
iiteniU of tlif \H’itP f to pioiftt nn<l'» I' 107 Cr. 

P C niid not s lU Ci PC ^*1 ^ ^ "*^3 I 
S IfiCi P C docs not oust jUTis'ln-tion uihIit ^ 
8 107 inoicly liccdtisi ilit itiijmic relitM to 

tiDmoTiolile piopcrtt [112 C 'ttiii 1 S .70)^ '• -* 


r«i. .S's. J 07 tnul JJff 


. (a) witcr.- It Majj5»trati’ luuk tliiU j’ 

ulercnro to ”„7 lU" 

!•«.«< (1 is iiiaiiplicnljU' to n be ' r,,,,,.. 

jrt.Kroil mulcr S. 5 ^ ”|ep..„ce to 

a frc*li notice iimkT S. 11- "‘H' ' rviM"''’ 

toiurties lui'lcr N- K'l Cr ‘ * ^* 41 ,^. enJ.nc 

ttrfiV jiroc fiknu* nmkr M'POf 

.as TJe"r'lc..l at kn-.th nml lUe ,'*r - 
tiimtv to c-ross-exaTumf nil > ,r f,i (t,M 

sntnes..’s nnd xserc ^ ^ ^ 

tlie irrc«n 1 .int> in jiroc.-'lnre n.m enrr . 
Cr.V.C [UCr 03 [«)) 


iJiif : 


bad [I'lCi 307 (0)3 Wbrnr }.io).>bition of j/ublk 
‘ lectinf.’s 18 concnrucil. S 141 ami not H 107 ** 


the pioiicr Rootion for njiiil'iaii'in [i I It 1o7] 1 

(3). S. KHi (ln({ S. 107 <'i-, P. i\ 

215 . I'o} a eomitarison of tlie «>f U»e two Peclions I 


217 (!•) Distinction 

R V10(0 tvUo t'-fcis to bnbit'tn' ^ 
attempt to conttmt nr '‘’''•'"'i'i ®J,;Jnctn't» 1*«» « 

.»y n Incur;, of lUi- I^.irr ^ ‘"*V, ./ T,oI«« 

tl..s that n ink H. 107 refer* to “'■f]..";, 

foinflf 
J. Ilr 

II u?in;c—l"C< 'H A. 153 




(f) I 
218 


XVI. IRREGULARITIES. 

vof/itOti-itictwhlrli 1 ‘ltUftc. j (V Irreij"l>o-ftit-s irhi’h floiiot ^ 


310. 

330 


(ft) ttummons not in occoiil n»th Seb V Torin 
\o l2ftncltiot accotnpanu'il b' an older under 
S 112 Ci r C See (fl) Notice (01) 

(b) Joint trial of two opposing factions 
See (U) Knijuiiy and Proccilnrr (120) 

(e) Order binding do«n (.eseral person* In Mie 
i.roceediTiK without specific findingagainst 
each. See (9) Rinpury and Procedure (I2f*) 
321. (d) Order under S. 107 made in a proceed- 
ing talten under B 145 Cr P C fHA.J 
7 &V 3 . 

222. (e) Order under S. 107 made i» a pro- 
ceeding started under S’. 110 witboDt issne 
of fresh notice 30 51.282 But ivri4Cr.65 (51) 
323. (f) Omission on the part of llie Kln^stiatc to 
adjudicate on eridence or to allow the ac- 
eusMl, oj.poitunity to show ean«c See (9) Entiuirj 
nad Prr'cediirc (108). (10) Kridcnep and witnesi. 

OS. (132). 

224. (k) Order oxpatto. See (9) En/iniiT and Pro- 
(120) 




i, (1) Omission to set forth 

informatloii m notioo 

of the order under S 11- wimrr 
prejudice. 5 t). C, 313 
l!..(^cc( 0 ) Notin’ 

230. (2) Omission to insert in tbe no' 

amount of security recvnird 

RC.7d4 f.W.-20UMl 30 3 N. P* f'’- 

227. (3) Order under S C^“tScre 

accused under S. 107 t-r. x. „ 

pteju'licc has been caused ItC . l 

228. (4) Omission to draw up a 

under B 107 by a District 
referring the case to 5,.iicdo'> ovee ' 
Magistrate baring 41 jr. 21® ' 

ncculed 19 Cr 2G6 (C)- Bnt ‘•re H ^ 
GN 3 R 0 
(5) Recording 


disregard of R. 356 Cr. P. C - 


XVM. 

(/) 

230, There la ao right of appeal by the person 

l.ound «T( r in R iiroceechiiK taken under 8, 107 

T'n.l withH.liK, cr, A, JOI. 27>t.<I2J. I » A. J. 


APPEAL REFERENCE Etc. 

ZA .1.710 330 !IIS M ” 


K08 • a A ■). |lo o- ."y 
740 I9Cr. 2 46[il47] (Pft*)- 


231. (b) Letters patent appeal.—N^^P^irtcf 
S 15 of tbe Letters pntent njramst * 


107] 


TUVS'ILK \M> millllIttM \t. 


129 


off kill).')'’ Jixk-'' of tb- nik-li<<<urT 

II revision jii'tilmn Bpiinn nn imler of a 

^Jll7^.t^slt" iin lrr S llH (> I* (' rrvl with S 

107 r7M r.lO 41 C Tl'.l 10 Cr lOuM) 
i'i) llrfirrnrr htj Ulnirlrt .Ifiif/fxfi’fffr, j 

233. It 1« onh in tli»* j.owor of tl,o lli-tnci Mi?iMnto 

to rtimino tlio n-rnnl. mol if lx- tiioU tint nn 
impropr'r <in1< r Ikh-ii (<■ inlimii tin 

to tlio H.cl. r-itrt for till iriM -f it. n ^ 

I-nwcr. ;r, \ in-T 

(U) VnurrUi\Hon /if/ .1f«y#*»/m/r. ^ 

234. (a) The District Maglatrato'a powers .lo 

not i-xton.! to emr, Union of tb. Ik i,.|. ...i . 

Undor S I2’j lio cm cniccl tlic liotoU unt^unihe | 

101 ;i2(' Ills It) J .Ml) A DiMnri Mniiii ! 
tr»tc liK* ]>owiT to diri'ct the c^nc Htto’ii "f 
bond orccuti d on nn « rd< r !■' « 8ul>t>rilinftte 

M»rt«lrtiti* < M jjrtpiMoli |)>in ») if ffc Ion*! I* 

IK) /•.B.jrr iiccci.n,!/ Tlio word) “ unlJitn tit rin'iins ‘ 
do tint n. cov.inli moon na«on« in lonniction 
with iiomftliintt wliicli lin« <mHrr<il «fi<r l1>o 
execution of tin bond (:U C 1 <F. D.) I- J* " 

lOdS 11 N lis(0:) A N in) Il'Cr mo (N) 
UCr .MO (F. B.) CM) 

235. (b) Nature of Proceedings under S. 126 
Cr. P. C.— A Di«irict 5Iftiri»irntc ticiintr under b 
I2i Cr r C. M neither A Court of Appeal nor 
of reTi«ion >'o part' hat therefore any njfht to bo 
heard either per'onallv nr by Pleader— lU Cr Slfi 
(Pat) 

233. (o) On transfer. Where a proceed>njr onder 
b. 107 iH tranxferred from one dirtrict to another, 
the bond taken can be cancelled only bj the 
Diatnet Maari^trate of the latter place i!0 Cr 
337 (C) 

(4) IletlHloH bytUcJHaU Coovt. 

237. Principles to bo observed.— '* 1“ 

Arising nnl-rS 110 and wlmt i« really a cognate 
eeetian S 107, the moment it is shown, speaking 
for myself, ii-rni /eei' that there is Bometbiiig 
'vhicli the Courts below hare done either in excess 
of their powers or by a too summary eierci«e of 
their powers or by misapplying tho rules of 
etidence or by not giving duo effect to the evidenco 
for the di fence, I should have no hesitation in 


admit t nig nii nj.plic tliun for lei i«ion, lut Up Ilnjh 
(’null will nil inipi/prc on llip innitf rrcpft in lerij 
rti J fi.iMo/e r>M ' — Mr Wnl«h J in 17 Cr 401 (.\) 

•J I C 2J’ 17 C V. 107 10 Cr. OCO (N') 

238. nigh Court will not intorforo. 

\Miit tlere i« eiidence lo justify the finding of 
lik< I iIdkiiI of A brcacli of the pence f4 M. II. 
ftp Its], or where the irregiihritj in jirocccclinga 
hna eaic«ed no prejudice [1 ICr O.'i (M) 9 A. 152 • 
.3 1. II 52 .50 C dl3- 8C. 721] 


230. nigh Court will intorforo. 

When /heie i» 111 ri /i/ence on the record to justify 
an Older under tlio section. [ See (10) Evidence 
find witncs'c* (1 12)] 

240. OrdordroppingproceodingsundorS 14S. 

Can not be interfered w i(h during tho pendency of a 
jirococding under S 107 Cr. 1'. C— 21 Cr IJ4(C) 
Ituf see 13 C X 125 28 C 410 

241. Right of oudionco.— .V p.arfy interested m the 
result of the revj'ion prociciling* is not entitled 
to be licanl on a rule being is<ue<l to tho District 
.Magutratt— 25 C 70S 

riirthcrcuqnivy, 

243. It now fairly well C8tahli*hid in spite of 
sevoml rulings to the contrary, that 5 487 Cr V. 
C opjdies to a proceeding taken under tho section 
r.o— 31* R 1911 (FB) [(03) P K.24. ('05) P, It 
33 0 V] 42 r R l')C5 33 M hS 0 M. T 133 
&c 9 A 452 CO C. £02 1 27 C C02 
Co»— -*1A 107: 2LIl.N)il5r.r. lOCO 83D 401 
9C K.CWi 24 A 148 (150) 

243. (8) RoariOW.— V 5fBgistraf(>, one month after 
pis'ingaii order reqiiinng the nceuaed to furnish 
security in n certain sum, to keep the pence, 
directed him to furnish security in n larger sum 
ffWb— tie order was idtm tuee Ho had no 
jnri'diclion to alter his order— 20 Cr. 4^0 (.4) 

244. (7) Revival.— Proceedings may bo revived in 
the same facts S 403 Cr. P C docs not apjily to 
Security Proceedings 5Vhere the Magistrate by 
mistako endorsed the word “acquitted” on a 
petition for withdrawal of proceedings (an act 
absolutely unwarranted by any section of the Cr P 
C )— JfvW— that Bs 4ll5and403 did not apply and 
there was no bar to a reviral — 30 M 315 


VIII. TRANSFER AND WITHDRAWAL. 


(1) Transfer by High Court|(S. 626). 

245 Cases under S 107 Cr P C. aro Criminal casM 
‘Subject to the applicnlion of cl (8) of b. 020 
Cr P C and the Magistrate trying a case under 
S 107 Cr P C. is bound to ndiourn the case if an 
application is so madoltl 0,719] But it most 
an extremely oxcejitioml ca*® 
iQstify tho interference of the High Coart with 
'he jurisdiction of tho Jiagistrnlo of the District 
taking preventive action within his own Imnnd. 
»nos and imposing such foreign and extraneoM 
Juty on the Magistrate of another District 
[ 14 Cr. 382 (C) ] Tho fact that the Distnet 


Magistrate ''isifed n pl.see where a riial market 


17 C. X oJO 

f2) Withdrawal by District Magistrate 
and Chlei-Presidency Magistrate. 

240. A Chief PresidcncT Mqciitrafe, Di'tnct Sfagis. 
tratc and Sabdivi'ionsl Magistrate bare autbon'ty 
under S 52S Cr. I*. C. to withdraw or recall a 
case from the file of a Sabordinatc Magiitrate 


17 
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SECUItlT^ (OK (.000 Hh!|\MOUn. 


[Sec. 


,iiul tiv It liiniielf,— ’U C K.'iO . 2*1 (' SS5» . S,^• 
1 O C IOOj 2 C. J. 01 1. 

(3) Powers under S. 107 (2) and 528 Cr. P.C. 

247 The section cimfines tlip power of tlic* District 
Ma"i«tr.'ito3 to transfer pr»)(.(.eil>n"<» tnkrn under 
tlic special powers coiiterrid Irr S 107 (2) to n 
Subordinaie Jla^'i'trato not li.XMn" local juris- 
diction over tlio person proceeded .l•r<llnat^ onl\ 
after initiatiiiK it but not befoni — 27 C. 314. 
die UoO 21 \ l-ll (’07) SiiHlli 2 Cun. 11 
M 210 . 13 C N OSO 


£ JJotO — A .Miiiri'lnde io » bom pri’cecbji^s an ‘® 
tniTisferred ( an amend tlieprcKeedin^i— 2'JC n‘>.t] 


247 A, Appointment Of tho party as Specif 
Constable as a ground for transfer -Hf 

iippointmcnt of tlie partt r-jrainst wbeni 
iji}f* under S 107 tore iiwkduttd »» 
emiHtiible^. mij-dit rai«p a rt n'cnalde 
sinn tint tlle^ wimld not fnxe ii fairrnd impf 
ti..l trial. iiUbouKb tbe order «fti m 
nt tlie time, tli. x moinl tl.'- Hiiili Cvurt-n 
C.N 121. 


XIX. MISCELLANEOUS. 


248. (1) Order for compensation under S. 
250 Cr. P.C. — An order lor iiarment of com- 
pensation cannot be rmde ajj.nnit a jiexMa) wlio 
has petitioned a Jla^istrate to take action under 
5 107 Cr P. 0—30 A 3«i 7 A J 743. 27 
iJ 4S • 33 P H 1902 37 V R IRKI ?:«• also 
16 P U 1893 4P 11 1890. 9 r I, 1003 
249 (2) S. 349 (2) does not apply to I.roceei)injr« 
under S 107 Cr P C-tP H 1909 
850.*(8) Ss. 409 and 496 arc not applicable ti> 
seeuntj proccedingt— *30 JI 31.7 
251 (4) S. 443 Cr. P. C, applies to proceedm}:^ 


under R 107 Cr. 1'. C. -36 C. UW. C-ii. {’OO-’O-) ^ 
II, 275 

252. (6) Court foc-'N'n pm’rt 

Mtiiritv brindi taken under S 10( t.r. . 
<i«r- of India Vt, 1. riO<V 


253. (a) Ripiit of takiiifr prf>cc“'‘ion "f®"" tTv 

'7 A 401 (F.B): 12 A « 
i;»A 419 (P.B.) IRC. 14“ {P.Ol 12 

254. (tl Is the person proceeded oKab'^f. •*” ^ 

* «A., IM 1*i.,w.f.e.bn'. f'l'jl 


108. IVheneter a Chief Pre'-tdency or District MaKi«tinte, or a Prc'.tilency 
Scountyfoi'Koocl bcliftTiourfioniper- Mftgi‘itrate of the fu-st vln«s specially ompouered 
fons dUseminatlng seditious nutter. Government in tliis hclinlf, 1ms information that there 1“ " 
the lioiits of Ins jan^di'ction any persim uho, within or ^^ithont ^uch limit®, either orally 
writing, disseminate® or attempt® to di®®emmate. or in anyui®e abet® the tli®®emination of, 

(a) any seditious matter that is to say, any matter the piihlic.ition of which 1 ® pain* 
under section 124A of tho Indian Penal Code, or 

(b) any matter the publication of which is puniUmble under section ISH-V of the » 

Penal Code, or ^ 

(c) any matter concerning a Judge which amount® to criminal intimidation or de a 
Tinder the Indian Penal Code, 

such Magistrate may (in manner hereinafter provided) require such person to slio" 
why he should not be ordered to exeente n bond, with or without sureties, for hi® good e la 
for such period, not exceeding one year, as the ilagislrato thinhs fit to fix. _ 

No proceedings shall be taken nniler tliis section against the editor, proprietor, print 
puhlisher of any publication registered under, or printed oc published in conformity " 
rules laid down in the Press and Begistration o! Books Act, 18G7, except by the 0 
tinder the authority of the Governor-General in Council or the Local Government or some 
CTiipowercd hy the Governor General in Council in this behalf. 

J’/'O/iosrrf ftwenilmcntfi to flip .Vrcflonn— in section 108 of the sfiid Code, after the 
writinp, the words "or in any other manner” aball be {nsertetl, and nfter tho figures “ 1867 ,” th® ^ 
reference to any matter contained In fucli publication” shall Ixj inserted 

. Notes. ..r, 

SeGtlon~TUc proyisions of 1 
ChapterAin. Ce.P.y.nro prerentiTo in tUeir 
»coj.oft„4t,i.je<.tn„d nre nfmcl „t persons wlio | 


are’a danger tothepublic/by reason of 

aion by them of certain offences, i"® T.raeef’^*'' 

R. 10® Cr. r. C. is whether the person I 
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J T« li-vn Oi«*'"tmn3tin j m-ilirr 

nniJ itlKn* tlirrr i« a f>'3r of ttn- r>'|viition of 
llio o'r.-nr'' In ncli o*o, it !■ n ijiii'^tion of fvt, 
wliirli »nn*t !‘o tlrtorminol witli nfi-nnoo In tlio 
anloco.!rTit« cif tlio prr«on ami oi)irr pnrr»uncl 
inr rirrnm.tanoo* -II 11 It 7H i*^ lH H IT* 

2 A '<v, r. A n2 (nT) 3 m 2i> r. 11 1: a* 
(r>) 27 c TM 

2. Dalibcrata intention to provoke feeling 
orhatrod In or.lrr t-> mttmn nn «>nl. r un.l.r 
S tOs(t.)Cr r r It i« nm .n‘’ui.'.,i t.. j.nno 
lint t}io •atirniro n«oit liishi’’ offon«»T«' to a 
commani'T, 1 i* i^u*' f «■ i'lmm ri. tt >*• <■/ /•/■••iMf 
p-.,.lr fi-rl.iM. .f ..r 

], M ....t n.HO.vir». 

»nrli foflin?*. if intoiiiii'n to «lo "o n» 

».o inforroil 121 M O .M7 [» Unr T M 

Bcally.. Gllbanks "7 !i D aos state •• 
Evans i2i M n .!'»7 fun n c v»ij in 
(••tniniini: tlio ititi ntion tiuI jiroUiMo rff'Htof n 
nian It jiuIiIk- iitloranoo* it i« j'ni(«'r toctniPnUr 
iiot till' of till' i}>ril.i'r Imk 

tlio lom> uri'l ai'int of tlio PiKvshf* u««l itNo 
Un’cirrum«taticc« in wliuli lio m-nVo To 

jutlift nn onlor iindor ^ tOs (I') ono hi»« onh 
pot to find tint tin rc oro « onU >n ll'O Ic.illot 
or tlic matter i'r>ni|i|jiii<'<l <if, Mlnolinn' liKeli to 
pro'okp focliiip* of cnmiti «n<l Imin-*! «»<l ono 
fiiiiU nucli wonU jirosciil, //mr I* »!•••• ‘ofy tm 
finilniy inti'Ntnin ni oouM lio nfv<<*i>r> if tlie jier* 
»on «at nlncoi] nmicr lot trinl innlrr S 15.1 A 
[4IC.',7lj 

3. Religious preaching -i’ri\ic-iiir» ure ui iiU'itv 

to depcant nn tlio error* of other rchpioii* and to 
extol their oon faitli to the akic* il»t they mat 
not con«eiou*l» intlanie the minds of their hearer* 
by lioldinp ii]i flie minister* and fotlowera of other 
rclipion* to public 4 xecmtion* Such nn act tiiny 
come within the piirTiew of S lOS (I.) 4 llnr 
T. M See ■^iso is DummiQg 1ST l< It h’» 

4 European British Subjects— s 151 Cr 1* C 
applies only to trial* . ami nn cmjiiliy under H 
los (i,) IS not a trial A Jlapistmto who i* ii 
European Dritinh aubiect and a JiisUcc of Ihe 

Peace i* competent to hold nn enijiiirj under S lOS 

Cr. 1’ C ajr.ainst n Eiiropenn ilriti*h Snlgeet— 
4 Ihir T. R 4 

3 JTodo of constructing seditious speo* 
cbos 

(1) Tli0 8|iectl,c*on{Iielia*i* of wliieli jirocceilini.'* 
under K los Cr 1’ C. nro InVcn must i-o rend n* 
a wimio A fair construction must bo put 
on them Stramm}; nothiiiff cither for the Cn»WM 
or tlic neensed, and pajini,' more attention tO 
the whole general offoct than to any Is* 
olatod words or passages. The queation i*. 


whether U|vni such fiir eon»truetii'n», tlie«e 
•jHtxhe* olTeiul wnder .'n. 121 A. or not — IVr 
ll-iirhelor J in IS Cr .MIT (It) 

(.*) The speeches must be rend ns n whole 

■in a fair and lihcml ppiril ” In denlnifr with 
them one “shmihl nnt |viii»o upon an nhjtvtionnldo 
rrntence hen* or a alroiif* w onl there’*. Tliev 
ahniild in' dealt wifli “in n spirit of freedom" auh 
••not riew,nl with nn eye of n.irrowed eriliei«m". 
The case should bo viewed "in a troo, 
bold^mnnly and gonorotis spirit townnU 
ihepctituwer^'JeeEeg. i» Burns (Ml) 1(1 (\n. 
C C .15*. (.'ll’.2)] IVr SImh J. (ihid) 

(.1) Tho test. — The te*l i*, whether the mxMKed 
hi* lieen di««eminntm|f sedition* matter, and 
mliether there i* ii fear of n ri'petilioii of the 
offence In each en«e, it i< a i|ne*lion of fnet which 
mu4i I.e determined with lefereme to Ihe ante. 
«e.lent*«>f the per*on nnd other siirroiiiiiiiiij* cir. 

> iiiiKtatiei'* II 11 It. 7 15. R'f Itur. T. .R| 

0. "Swaraj" —The word “Swnnij" doe* not neee*. 
• irili mean ficnornment of tin’ emmtrv In tlie ox. 
eliHion of fhe i>re«eiit Cloierntnent 'Ihe word if 
litorill} fnnwlated, me.m* ‘Self.floverumenl’ i.f,, 
Coiemment hy Iho people them«elie* nmh’r tlie 
Kmjr and under IlMti«li poieri’lfrnty i.r. Home Itule 
under the |nx'«ei)t (iovernmetit. When a person 
n*ei| the woid “Swnrnj" in nih1io**lii{i the nn, 
(lienee ami incited Ihe members of the meetinjf to 
exi'rt them«elie« to seeiire Kwiini]— AeM— that 
then’ wn* iiothinff wlileli eoiild hntiK the in«n 
within the piiniew of H 121A.hl\C. or K. lOS 
Cr 1* C— IIICIHI. A.'liowPM'r;i2M.}l. 

7. Ss. 108 and 110 not mutually oxoluslvo 

-The mi’re fuel that S las Cr. 1*. C. may liiue 
■•('('n appliciddo to ii ('a*o, does not iie-'eMPiirily 
make R 1 10 Cr, 1\ C. Imiiiidienldo— 211 0. N. Ill 1. 

8. /;o«iPi.iH "We hine eimsidi red the (|ii('pthiii 
whethertha*'' orders slioidd hesiihjeit to iipjienl 
oi ro\t«hm : nml we Inno'eimie to the (omdiiNhni 
tliat(he> onifhtlohe snhji et to nw i»hiii, ns tlie 
IliKii Court cun tlieii lut of its own muthm n* 
well a* on tlie petition of the p’>rt> nyfjrieied. 
In laoo there sliniild he atir doiiht on thi* point 
we hnie prorided in H. hill (l<) Unit all orders 
iiudi'r (he C<"le (not expressly exeeph'd) nmdn |jy 
H» inferior Com t sliiill he siilijeet to revision hy 
the lllifh Court." — Fil, Cum. Ilrp 

0. For Bonnitlon.— f>f Crimiind Iiitiniiihitinii 
(jveK fsK. 1. I'. C.) 1 llefiimnihm (R. ill!) I, |’ (; v 
Jiidjti’ (Vee M. nil. I'. C) 

10 Form of Bond.— Ree sji. v. I’orm sh., n. 

11. Frocoduro.— SVr H 112 (iiurtlcnlnr* of the 
l.ixs'i'vlinK) I K 117. (i'oe pnaediiri’ ri'.emiiiirTl 1 
h n».('t,netfe.iie)Cr.l’C 


;;^rity for poo.1 behavionr from 
ffrant* and sii«pccted person*. 


109. Wlifnc\i*r(i .'Iiipintiiite, Dislrici Maifistnife, 

Siili-<liwai<itml JIngi*ln»t‘* nr Miipistmle of ili*- fiiwl eli.K* 


iiiformntioii — 

00 that any penuon iu (akin-' punuitmim in miumil I-l" pt. *<■««.• within tl.o local If,,, ft* of 
«I. j, „,„l ll,«l Ili.-M- i. rr».Mi, I..I-I....- ll.Al M..I. 1 >am™ .. l„i;„„ .,,,1, 


wit), n view Jo coimniilmt.' him' olTeiirr. «.r 
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SLcuwm lou r.ooD nEiiwioi-n. 


[ Se( 


(fc) that thoi'c U A\ithin sucli liniUs n pcisoii has no oslonsihlp ntfans of snhthlei 

or %\hu cannot ^ive a satisfactory iiccount of liimsolf, 

such Magistrate may, in jitanner liMoinafter pioviilcil, icipiire such pcison to show c.i 
why he shouM not ho onlorcA to cxtcntc n homl, with surotics, for his goml hohaviowr for si 
pmiocl lint eNcoedinf* one jeav, ns the Magisttnte thinks fit to fix. 

S 109=S 20j (1RG1)=R cot, r.t6 {lf.72) 


I Objoct and Scope 
II. Information. 

III. Juriadietion 

(1) local hiiiii' 

(1) uf 

IV . Procedure and Evidence 

n) 

(2) EtlImkc 


.trrnnpriiioir o/ yotrs. 

I (3) Orilcr iiniler S. lOO 0 “ well ns S UO 

V. Concefllmont— meaning and appli 
Cton 

VI. Want of ostonsiblo means— Do, 

VII. Satisfactory account —Do. 
i VIH. Bond and Sureties. 

I IX. ^ Lliscellaneous. 


of the Section— The power coufene<\ 
hi this s.ctini i« foi vuminnry rt»spo<.al ot ca«e» 
of -r. itiuUj rosues nre found to 

X imhiuK .ilioot [1 n h. 731 Aclum under 
the section i» inttucled to he takc-n n«f 
peMDin &/ any efcHcc bnt from i.ei-aons 

luikuift wulnn the juiisilictum of the Mamvtrnte 

tinrt IfiMH!: no o^ensiWe moana of lixehhood 
or who are unable to .ati factorilr account for 
their prpsMicc [lUt fi 3 Hat 23 30 C. 456 ] 

object of the Section w the 
Jiroteetion of rocittr acamst the pcn.olralion 
ludiii.lmU nod not a- punishwent 
toi entries cotnmincd [2 Weir 62J ' 

3 Scope Of the clauses 

T °v «'■ ("1 s. 

lyj br 1. C must be read to^rfhor Hfi/l 

y« 0/ .csttl 

TioJ"? . mere concealment nub a 

[49 C 4oG 22 C K 1G3 ( Per H„,la 3 ) J 

Clausa (l)-Thp «),o)e object of 
the second part of el (») cl H I 0 ».,toSfa!e 


I. OBJECT AND SCOPE, 


S“a'’?o ■■ '■■■■ 

>■» 

intor* t«> the 

• '•■■n. ;[(W) 

*3 1. ■ 1 people 

"i*"' •" ■ 

them [Rut 7211 


IK information. 


Magistrates to take nctum apaJn»t s««p‘di 
'•tmiitfer** Inrkmg within their juri'dicttcn ( 
C. 4-')b] Cl. (M of R 10» Cr. P. C apl'hrti 
only to nijiriiifs hut if coiew jii»''j“’ei'''if 
"f oil'/ rhm who ennuot jrire a 
nccoutit of thi-Tn«plvt* [13 Cr. 230 (f}j 5‘* 
(’«) Kites a Miipetrate very wide 
A. 3. 2533. 

4. Association vrith. political s'!*?®®!? 

Where a person wa« found in a District C ' 
than in which he rrsiiled, and at the ^ 
mail who was suspected uf beinK a 
pohticul ennspirntor inid to have ,,,m 
large amount of seilitioua hterafurr* ^ ^ 
that on order by u Moputrnte renufriup ' ' 
person under S ICI cl (b) Cr P C W » 
security was jn«tihed— 13 Cr 230 (C) 

6 Tho Section is not applicable W 
pectabla and -woll'to-ao cltizeos"*^ 
VII. Ratisfaetory account. [42] 

0. Magistrate must form his own 

dent Opinion as to necessity of flctif • 
S*e IV. Procedure and Kvidence (24) 


0. Information on oath taken 
sence of the accused— The 
“ for tbp evidence ” in S H” 
some cTitlence may be taken before a F M,m. 
onler IB maile umler S. 112 Cr P. C ’i„i 
Irate would generallv exercise a wi"*^ 
hy Muiy suhie mJcjice on calh before frs«'’ = 
order under R 112 ni/ro — (’Oo) U. B 2S' 
lO, Report by constable.— A report ^^^1 
made by a constable is no evidonce on 
Mapi«trate nioy act — lint 23 
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!T\ ti*r «.«»!• ftfiutintr 


isd 


III. JURISDICTION. 


it \ t/nrrtt tftnH*. 

n. np»idenrp wlihln j«ri»dictJan not 


It 




t 1 m 


11 » 


• ) . 


. I< 


(•.It- 


• 1 • n 
1 H- 


)>«(-• «.|t1 ,t> 11. ‘t t > 

V»n»'n.‘<- •».. (• ».».1 ir.M.r- •'-It' 
f-tfrm-'U' h ItMCf r (' 

12. Ilotr thP nccu^cd cawp to be within 
limit* need not bo considered, 

t1 r t.«'iirr ll** V* * »• Wf> 1'T 

tr... /■-rt.f If •• 

llidl t r linir O '■ JT'*''* «-1»> r* * 1 ^ 

«<H U, O.r V.»n,r. .14 .r I 1 . Jnn..1..l. t,“11 «* 

.V,T tn 


12. A person cannot bo cnilcd on to furnish 
seciirltjr for nets committed outsido 
jurisdiction. 

Tl •• l1.»l M |HT»‘’n I S'l 1“ rii prrTiiMi«Iv connrctrtl 

«ilh •nr rntnin»1 <-« n*i'irn. T <ir nntrl.t jn 

r'rT»^j“‘n'l.'tir«’ »iOi bbt rnmiml* IIm* 

Jiin»'!iPtl«.n cif Oio wotil.l nut In* 

tplpmnt 4n « ra»p nntlpr S 1(>’*Cr 1’ C OH C. 4-Vl 

ft?> iff Mttf/lutrtifru, 

14. nonortiry Mnglstrotes rrmr Ih. .-fntKmrrr.l 

l<* I nt in forrt* lltp j»r"n«i<iii« of S lO"! Cr I' C~ 

'll <• iiT 

16. Mnglslmtcs not cmnowerod.— If n .Mufrto 
Into ti'.t atniy rmiwfnrrril (1cninni{« *ocnrilr, )ii> 
Vr-rpp.l.iit'* «n' rni.I-Spp .VO (.i) 


IV. PROCEDURE. 


iif f'rttrfttttt'f, 

10. Opportunity to show cause must bo 
giren, 

In*fi,M.«f Mviinlj f-.T r-l 
iiiUil li' rum «n «n|w.rl'itiliT '.f mt. rinjf ni*"" 
li4 .VfMim, mM i.t ni.p/ 

rirtrif irf.rtmfl <f Of ».n‘x'f •' nPP"*''**" 

-M If Im* If, (’ 1 I 

17. Tbo preliminary order.— TJ.p |.n*-p«'l*»u'* 

IiVbi, niuM plrirh .f.-nfr U.p oppii'itx.n 

wlilrii till. tippj»i I Ii»4 In inprl i* "iip un-W tl‘'« 
•'X’livnoph lin Tlvtwo »'Mi’in«»'trfKp Pid* 
nt!»r Tl.or niU4t I.p r«rc ftillf sort'd '/ 
nrf thonlt'lf u,l..fnl lin» la oUtf 

I’ol ).|ii, ], hH 

18. Sill, ~A )>''r»"n nj.'ufu't ntioni «•'** 

C'jtnn.en<...i unilrr !!..• flmuM l.fKii'n 

"lition of ball— U .t V. 

10. Joint OQQUlry,— S.'j.nratP Jinn 'pJitur* bIwuI'I 
bp inttitutrij Ojrainit c-»cli ntcii«P>l »»/<•« "■f"’” 
I [2 Wfir 31 . 2 

Ml Ihf nlffir-n/conf 

HMf.l M {.‘•pe n-»t 

•'V). 9.\ 4j2. Mail. li. I’fo 17.3-0}). 

•t Magistrals sIioqM not Imlcl tt hm-ji'p ffiuirv unjivr 
f'a 109 and 110 Cr. 1’. C In tlie cusp of Iwo 
psrion* ank-«8 be ia ►Jtinhod Ibat Ibe t«*>_ '”en 

»trc acting In concert • e. iTC nnsotiafcil ip tl'« 

«cttclurgpd-jll Cr. .V) (M)] Tbe two acctions 
'leal with cBsentiulIj dittcrcnt ^ 

proceedings apuinst one person under S* I01»»iia 
112 should not bo ainntgainalcd with pnitcodiiips 

under Ss. 110 and 112 against ancllior person 
[8 0 C.Stl] 

20. Prosecution in tho Punjab.— \8 lp bw 

■uch proscention aboiild bo condneliil, ^ 
PanjahR and O chap. XLIV, p 30-’ 

cv; Evhtcnce. 

21. Endenco must be legally sufiiciont.— 

To jiLtifr a Magislrale in an older under 


between tin 
B I' H. Ih'W). .1 join 


S lOi Cr 1 ’. C , thffff t»n.t If rr/deiire let.re ).!,» 
ne.| er/ifenre rnuW l-f leguVy Ki^ieieiit to 

c>(abli«b the flirt (bit tin* ]u>rsr>n. clnrgcd is n 
l> raon of the rbaraeti'r mentioned in the section 
Ilf f.tiH"l pre-e* I fi> jsi« an nriltr either irithoiit 
en.fen-e or tn eppwdi'in /.) flie ewlenef le/ure him. 
^n order so pss^nl i« illegal — 2 N. I\ dW 
23. Erldonco must bo recorded.— iMdonee to 

(he c-ffi-et speritied m tho section must bo rocordod 
!•< fore security is ordered— Itat +f 

23. EcidoDCO of past miscoDduot.— 'More 

prerioiis connriion for n simple brcsch of the 


I>er«on bad boon* prcrioualy counccti-J w itl> nnr 


24 . Police Report.— T/ie icporf 0 / a i>i>? ire oficei iV 
uofetiifenee except against the ofliccr making it 
[3 tv R 2 - 11 tv. R 33 ] A Jlagistrate must 
form Ins own independent opinion as to the 
necessity of passing an order under tins section. 
7 f« sAoufd wot •end people to Jail iimpli/ hecause the 
n{MH(oas of the Police icifneeeee are iinfaronrable 
to them. [Rat. 7 ^ 1 ] ' 

26 . Confession before the Police — Inability to 
give a satisfaitory account of oneself or the want 
of ostensible means of hriiig is not an. offence. 
8 o the statement made by a person proceeded 
against under B. lOfl Cr. P, C to a police officer 
are not confessions , and tliej may be proved — 
3 N SI. 

(3) Ore/er iniiler S.tJVU utt it ell us A'. 110. 
26 . A person cannot be bound down both 
under 8 s. 109 and 110 at time. 

-There i«no prnvi«inn for ' ^ bnnd« 



134 


‘vLCURiTY lOR (.ooli hlhavioiu. 


fioni an accu«i‘(l jvi 
110 Cr P. C — 3S M : 
.}0{Sr) G M T. 15*^ 


sou both tinder S 10*) and 
3j: 3S M. 55a(N*)t n Cr 
Uit Oin S<v nl»«8C. X. 


[Sec. 


27. Order under S. HO during continuance 
of order under S. 100 is illegal. 

S-» Kl'« mill no Cr P. C. ImriDp lie nme object, >1 

order tinder P. 110 ii not lalid durinf.' the w 
tiiiinncP tif an order under P 100- S C X 341 


V. CONCEALMENT MEANING AND APPLICATION. 


28. Change of Law.— In tie C««ie of is72, tic 
words ■■lurtnnjj within Hic jurntdiclioii ” were 
u«i'd in'.tead of ‘ eouceal ’ 

29. Meaning - Conccalnieut within P lOtCr P C. 

means concealment with a view to conimit 
nflenics and not nierelv Umvorarj toncMlment 
with a view to aroid tdiscrralton f.’lttC 4.3(>] Cl 
(«) of P 109 Cr P C irfe.v art 

and does not theuioro a\ndj to a case where there 
IS a mome/ifui I) .it toncOalTneitt to atoid 

detection or aucst - Per IlnO.a J n» 22 C X IC.I 
C See .tKo ll.it (,3 ] 

30. Secret gambling. Memiers heiwnrmir to 

transr of must tnimr phi trs, who secietly c.arrj on 
tltu tr.ule i.iiuiiit he proci'cdcd under K. 109 C! 
(«) as tic paiiie mu he lejral or iUeml actonlinjr 
to till' luanncr in whuU it is pUred, hut they maj 
he hound down under sub Cl (1)"— t»A .1 2"»3 


. Secret delivery of letters and giving a 
false namo-.t l>er«on wlo prea a laL-e 
iinme nnd fecri'tU' dclircrs letters 
for the coiimiission of dacoilles or < en..in^in? 
iiinnor for the iiuaiis of coniniittintr cnm^ wi'- 
within.'' 10<ul(«)Cr P. C — 15 Cr. (C) 
Habitual offenders sliould be 
before tho Magistrate.— "lien "‘J')'" . 
hahitii.al offenders tire found umter ‘ 
aii«t>ic‘iuus ciriunutiinecs lorlin*.' at lu^ri't 
susjiiciotis jdiccs in possession of 
instrnnunts or iiiipleintnts for coining'. : 

on tho rnilwn\ for no o«teiuihtc purpose ‘‘1 
tnroo or in poi-sessiou of suspitioiK /■ 

width iniuiot ho nccoiinted for, tutli . 

ho put up In fore tho Mnt'i«trnte mul mi onfcr 
|i.>ss)hlo ohto'uicd — Mad Vol. Man p t'* 


VI, WANT OF OSTENSIBLE MEANS-MEANING AND CASES. 


28 


Meaning of ‘vagrancy.’— .\ r.-i-rmni is one , 

"ho ha'injj no risible means of Riihsisttnee lives ' 
in idleness or in tlie practice of dpinling or | 
gattnog and who by the whole of his conduct 
and charnctor Rives just reason to believe that 
he gains ins subsistence h) iltcgnl means ^Xew 
1 ork Cr P Code 8 973 ] The word “vagrant"’ 
has been defined in R a of the Kiirooc.in 
Vapranty Act {IX of 1S7+) 

34, Young man supported by his father is 
not a vagrant.— " here a voung man e«t o/ 
oose and 
him, he 
means of 
) P. 109. 

35. Gambling habit — Ojiium smolin;* and gnm. 
hli'ng arc not sntlieieiit proof of vngrancv— fl Ulir 
f*. 240], 

38. Living by means of Bing Game— it is 
not an offence under the Gambling Act, to con- 
duct tie ring game vvlucli can he honestlj conduc- 
ted. Consequently the mere feet that a person 
Jims hy means of th it game, does not justifv' the 


IV of 


con.-losi«n that lo has no iisteiiMblc njo®® 
subsistence, 4 0. cr. 702 h'? 0 0 J “ 

.Ve0.\ .1.2'.i. 

37. What docs not amount to vagrancy. 

bad li«^, 

il.y" 

I irefi 


<1) Brovious conviction , '"*'1,,;*;?^ 

* ' ■ ) imbiiitioTi hy itself I'f v.ifrrn 3 


hood is r 

(2) The mire fail th.it a pervoii “docs no 
does not netessarilv iiujdy that he Mt n 
nblc means of livelihood— 3 C X. 2s- ^ ^ 

(4) The fact that the aecuscd is a h,m 

wandering tribe does not necessnril.v 
within Cl (b) M.ll Prol3-7-"83. 2"c.r.>i 

38. Proof of want of ostensible means not 
sufficient by itself. 

Merc proof of want of ostensible means oj 

tence is not by itself a sufficient reason J,,„v 
an order under R. 118 Cr.P. C 


> lin.iiid hy the Section tit 


ii'ler n heth 


1 order to seeitre 




judicial discretion [Rat 


matter for the Magistrates 

n [Rat 721. Se. 2 "ciroJJ 


Vil. 


SATISFACTORY ACCOUNT- MEANING AND APPLICATION. 


30. The moaning—iiic 

t'lrv BCif-nnt of l.irin'elf 

ni.’Mn fl-rf ti pjiet// 

IviA'ire iiinmrni, in ii *,11 
10“ t", 

40 Cl 00 -,j.j,1hs m.t . 

Oirrr* nn.^rrlr,; , 

l/ive B ►ali.fnflorv neen 


woids "give a loitistac- 

■ ill 8 100 Cr. r. C. «r«i >»«f 

i* hiH or rtf fcu'f A#* 

l>f<irli,ry iNanrt«,_ft A J 

'•nh to VAgratits hut it 
"/ I'HV r/o’r, who can not 
Hilt of llemMUes [TSCr 


239 (C)] The whole ohjVet of the second 
Cl (hi IS to enable Aln.-ivtrale to ta^e 
»<frt)ii*t *ii*nipioii* *fi 
jurisdictii 


iiiijcin lulling ' 


1 [3‘l C 45C]. 

41. False explanation of presencs 
suspicious circumstances. 

Where the petitioner's occop.ition ami „ inreH 

within tie Mag.vtrale'sjiimdicti.m i» 



'"•I* !•> II 11 ml r. 
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il ■! l) •• a<^n*< •] *rrr'' rr*i<!riit» ft nii«tl>rr Ili« 
tnii. »«Tt‘ in rittin, nni) Iin-I mrmrr of 
(toiroOTn f— lint tlio arrotinf piTrii by tJio 

arruvrit if llirni*i lTr« tvn rm«r>nflblr fMnfnc. 
t.ry .1*1 (V .■b'^^A) ) 

•S3 Ax^ccintion with bad Characters.— Tim 

aio)iM-<l. • iitati III till* pmiil'iymont of llm Miini 
xfilily a* a IVon wlmto ficciipntion nm! rc«i- 
<l<-noo an* well Innwn n n< iKiiiiiii <1r>wn i<rcnii<i- 
I • *• |irnaU at ■'•III al iilclit, a*»(<rin(o* with acoiin- 
•Irel*. Ik.Iu from llm |«lier«, nn<l armed with 
and iKoa a tyttt.i ' tlrl-l tliat tlio onler wft« not 

]o*iifiNl ■« ,1 J JO .17 

41. ne^idcnco in the house of a dangerous 
political suspect. M liere a ]>ennn irn^ found 
m a <ti«lrirt other than that in which he re»i(1ed, 
and tn (lie liim<e of a man who wn* tu«]>ected of 
l-nn.* a dntis:eni.» jioliticnl cnn<tiinitnr nnil to 
hate c<i]i<*e(ed ft Iirve Amount of aeditiniia litem- 
• tire llfl-t that nn nriler ref|uirine »nch perron 
under lO"* cl (li) to (rice an account of himtelf 
wa. jiittiheil. - I I Cr (C) 


(D SURETIES. 


It •lioiild not he rtvsriled tiiii)ity front tlie .point 
of tM w of the niotmMe property ho ]io«>es*c<. — 
17 fV IC (C) . 17 Cr PI (C) 

40. Second Security.— A rccnml rrcunly cannot 
l>e di-mandei) after tlie prisoner Ims aerred out 


60 Security once accepted cannot bo re* 
jectod.— " i'cn ft surety offered lyAperaonfor 
KiMKll<elia\i<iurhna once been nceeplccl, the Bfnjjir. 
imte liar no power si)l>«et|iiently to cnncel the 
Imiid <in the prnnnd that tho surety is nn unfit 
i.oni<>n nnd to deiimnil n fresh bond. — 1 C X. 

«S I* I( 1 10 I‘ R 1C0>. 

61. Magistrate of another district cannot 
enquire inlo fitness of surety.— A Masis. 
trnto exercising jurisdiction in ono district Ims 
no jurisdiction to make nn cntimry into the sulh. 
cicDcy of ecenrity required under S 109 Cr. P C 
by a IfaKistrnte of another Disti let — G2 P. W. 1910 
Sff l« 1*. « IPOO- OPR 1914 


llaneous. 

64 S. 317 Cr P. O applies to proceedings 
under S. 100 Cr. P. C — The Criminal Court 
lias for Buflieicnt cause, jiower to pass confisca- 

1~-.. .~ ..f ni-nnortv fniinfl upon tho 

ore it ill 
117 Cr 
that any 
•cneo to 


66 Aopeal.— s. 400 Cr. P. C. frices a right of appeal 
from an order under S, 109 Cr. P. C. 
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•tcritin loK uooi> nMUMont. 


[Sec. 


no. Whfne\er .x I’lcvulcm-) ilagistmti*, Distiict Miigwtintv, or Sii1)-tU\ isioiia! Magi'tnit'- 
Security for jrotwi belinuDur for o*' Jlngi«ln»te of tlif Jtrst f-pc-ciallj empowered in to 

hub.cualoffcnckr-. Gcjvernment loccivu'c information tliat acj 

person within the loeil hniils of his jnviscliction — 

(m) Is \)y habit n ixibbcr, liou<ie-breaker or thief, or 

( 1 ) IS by habit a vecen er of «!tolcn propoity knowing the same to ii't\e been Molen, or 

(() liibitually protects or hariionrs thiescs or ni<U in the concenlmcnt or disposal of t'tnh’" 
property, or 

(d) liat'itualh commits mischief, extortion or cheating or counterfeiting coin, curreiicj notts 
oi stamps or attempts so to do, or 

(i-) habitu.ilU commits nv attempts to commit, or abets tho commission of, offences iniehiu^ 
a breach of tho peace, or 

17 ) is so desperate and d.ingejoiis as to render his being at lai-ge witbotit ecenrity hizaril'ia’ 
to the (.oDimunitx , 

such ^Ugistiate Tuay. m manner hoieinatter provided, reijuirc .such person to .«ho'v cross 
w i\y he sliniild not be ordei’c'd to execute a liond, with .sureties, for his good bchasiotir for 
period, not cxoceding three yeai.s, ns the MagUtrate thinks Jit to fix. 

Proposed cnneHfTinenfs to the .S>rf/o»i -la section 110 of tlic *nid C«U«— 

(t) In efrTue*> (ij, H,i‘ i<iu«l I’^cic if frtt t-cevrt, $}iaU ht oiniffrif, ini'I fl/fer f?if KCfd "fAic/” di** 

jo’yei,” thall be iii«e)fc<? 

{'i) Fur chime (t) the folJMiiiig ctniiw rholl be uuuiWir — 

“(0 ^•‘^ifK'rllii column'* fl,e ofcnce vf i$dtiappiu.j, ctforfiou, cticnfiwj or mhetne/, or aio; ejffiiff n* ‘ 

Chnpler Xn n/ the Indittii Penof Cudn, o hnlitxaUp atle>»pfi ro (« do or." 


Ari’€iH{fentenf ofyotem. 


S IOC— 605, 603 (1872)— S« 296, 297 (IW>1— ft) 
I- Okieot and application of the Section. 

tl) Object n to cusurf* future cood Whnrionr and 
not to pmnsli for pa«t offences, 

(2) Section cuacted tor protecting ecHietr fmn 
liabitual offentlere 

(3) Great caution neccesan in apnlymff tho 
provisions 

(4) Section fhouia be put in motion in the interest 
of public welfare only 

(.'W Offender to be put iind.-r subdnntial hut not 
excessive security 

•’®t'^«n.«i;alar prosecutions and 


II. Information. 

( n No restriction as to eonree of information,- 

M^'g'Strato to procceil on hia own 

. 

(4 

(« 


Jurisdiction. 

A. Lornt Ihults, 
(1) Meaniny of the 
/.«** limits,* 

Miicellnneon* 


••.Anyjperson" with. 


li. Aiit'ltHcaf. 

TV. Proceeding (Preliminary Order.) 

(1) Condition precedent. 

(2) The contents of tho I'n-lfimnBry Order 

(3) Procedure . , ,„i» 

(4) Is omission to draw up a proceednift f* 

(5) Bfatemls justifying proceeding 

V. Notice. 

(1) tVhat tho notice should contain 

(2) Procednre , .^asi 

(3) Notice should be issued only after du 
deration of materials. 


VI. Enquiry and Procedure 

A. Jluqiitry. 

(1) Shewing cause 

(2) Accused to come ready with evidence 

(3) Onus on the prosecution 

(4) Miscellaneous. 

(a) Nature and scope of the enquiry. 

Jf Proce<7itJ*e. 


(1) A* in warrant cases 

(2) Defendant must bo csamined. 

(3) Procedure on admission ,.ro«s-***’ 

(4) Prosecution witnesses can not be e 


mined a second time , ^ e„nairr 

0) Accused can not be detained penmeg ‘ jing* 
(6) B 202 Cr. P. C. does not apply to l’«''^ 
under 8. 110. 



•minv 
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VII. Evidence nnd \Viinc««e*. 

(1 ) ! » 1 < f f,rrirr»i II' J‘lHr 

(r) 111 Ifiir" t f ’I • i.li I'» 1 «•! ^r'• •• 

(.T) 1 .1 1|»' 

(4) J nrji n !'•’»».« »• jirt*- f •! In'l <) 1. » 

(’<) K« lil« tl'-.' for O ^ J f*»r>ru*i t1 

(fi) rxiil'-lii-" *lt ilrr '^1 

(“) 1 n I'T!'"'’ utolrr lull-* 1 ntj 

(^) 1 « III' n^r tit ilf r loJi-*-! fv/ 

(!') I.ti'1' Tii f” uti'l' f <fi 

( 10) 1 tidrjirf fur 0 ■■ 'M' 

(11) Vn I'-tt'T ' f I'l Jirv « "ic^ r« (lint roln*' 

(IS) Vlltir..,, 

(13) t\ lint 11 Ti'tl f « I'l' ti(*o ori'l' r f* tl'* 

VIII. Provioun Conviction nnd Acquittnl 


A-.|'r>Mouiru>ii>rti>n 

IJ — I'n ti'iiii tr'iuitlfll (If <li«cl irv< 

IX. ^Loeus Pcnitontioc. 

X. — Pinol Order. 

(1) I'lnsl nrlcf ilmuM erifri ijMitj'l mtU il*" pr**!!- 
niiniirv «;ril<r 

(S) }(oqui<it< • of B TdlJ 1 fimt or<l< r. 

0) Miicdlit.ooui 

XI. Security and eurety. 

(1) Otijcit of tdVinit '"’‘■iiriij. 

(2) S'-curitt iliHicuU to lunl ilioulil not !«• dcnniti. 
(lol 

(') Di'cri'iion of Slupiitrat''*. 


fl) nil !• iij'itiil mill nflir jiiiliciil 

(■) t.rtirrtt fcri’iiniN rti wliirli »urrtir« msT be 
(() Ut.omtr In' lurrhd 

• ") MicMlrnt"* •Ii'i'iM not iTii|ii«p nrliilmrr critnli. 
(*l lllr.-nl criJ. n 

( •! Bti'l fornnlitin wliirti iiiml In* ol •ortril 

fill) TIr oI imrlrr r^f t|,c linn.t 

(in MiTdltitpoii. 

XII. Allied Sections. 

(t) h. ins ntul no Cr V C. 

(;i h* ItfiBii'l IH> Cr. r. C 
(.) *•. in: ntiil no Cr P C. 

XIII. Irregulnrilics which vitiate 

XIII. -t» Irregularities which do not vi- 
tiato. 

XIV. nevislon, reforonco and review. 

XV. Appeal. 

XVI. Transfer. 

XVII. Miscellaneous 

(1) IVnnltiv* for fnl«i* |<roti’cii(ioii 

(2) IlnMintro »int )ic« for nmlicimit prokcriitlon, 

(.1) s 2*.0Cr P r ilop" tint njiply. 

(4) lioil 

(.'>) .t(lmi<«il>il)tt of prctiou* orilors iiiiilor R MO 
Cr P C InntrmtiiiicWS 101 I P. C. 

(«.) S U'" doi' •'rp'.'* **’ rfoeeciliriirn under 

s no 

(7) Propt'vdinp* npiinst jiorion* rcpMcrort tinder 
till* Cnininfil Tntics Aft 

(»») P SI" Cr P. C ftpplif^ to proiicrtv proiluccil in 
tlK* cottr«P of on cnqinrj imdcr Cti YIII 
(0) Poftion« -10 1 unit 40 > Cr P. (' divu not a)>p1;r 
toecount.v procffdinp* 

(10) Anolopoiis I.ftw 

(11) Prmciplo of R lOO (c) Cr. P C npphen to pro. 
cccdinpa miller R 110 Cr P. C. 

(12) R :pl7dof«nr>t npplv to iTnpn«r>ninrnt In defriiilt 
of sccnn'fy. 


I. OBJECT AND APPLICATION OF THE SECTION. 


(^) Objfct (h to riiififrr fiitiirr ffootl 
hehftrloiir, amt not to juntt^h 
for 7»fMf offruren. 

1. The object of h 110 is tlio prcTcntlon, not tlie 
pDnishmcnt, of crime, nml to tnko pooil nnil 
ealKeient security for tlio purpose of eccunnp 
future pood behaviour Any attempt to nse it 
for the purpose of punisbinpfor P<ia/ 
wronp and not sanctioned by law 31 0. 

27 C 7S1 , 1 C. L. 20S (271) • 0 C. N. f*t)8 (^) 
17 C y. 23ft. 13 C N. 318. 20 Cr 30 (C) • 10 
M T. 333 3 M. 23R! OR R 3* 10 ^ I'jJ • 
Rat 830 7 A 07 (72). 2 A R-35 2 UeirS-. 

O S 73 . 0 o C. litn^ 28 P. K • P 

1899 4.3 P R 1883 (Per Rarklcy J.) See (W- 

■00) L 13 179. Cr It 36 of 12-5-, ’03 (13) 

C B. I 159. 

2. Koto.— Tbo intention of tho law in the matter 
of sureties for pood bebaripur and so forth is not 


H h 1,3 Jl IJJ; 

( 2 ) Section euactet! for protecting/ 
Horleti/ from JttthItnitI offenders, 

3. The statutory proiinons of R. MO Cr. P. C were 
cnacletl bj tho Lepislalure for tho purpo'o of 


of their estate the efficiency of which, very 
fooHshli perhnp*, they mipht not appreciate — 
Per Mookerjee J 17 C N. 238 • (’bO) A K. 114 
4. Section not limited to offonces menacing 
safety— *R no limited to offences in 

whicli the snfctj of property is menaced, but 
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INrORAIVTlON OJf WlltCII JlvnisTK\TKS C\K ACT. 


api.lies al>o to a c.i'o -n-licro \ht' ol.jccts "I Wx- I 
nccnsi’d aro prlnnrity iliroctiil tin- ««•«. I 

nty of person only 

Pio.— 23 C N 103 [17 C N. 210D3- llC. K.7S0 
Cp.i— 17C >' 2)S. 2 A PH. 

Ci) (h'ent rnntioii iierrsftaytf in 
ni>pt»jiit{/ thr iH'Uvl'iiitux 
6 (1) Tlic prorenti^e power w it)» wWcli tl»o Mn;r»«- 
tr.ito IS \eslc(l is o powpiful jnrani^to wiirt* 
tlic interests of tbe comTnnmls from injniy at tlio 
iiamls of harclrned cnnnnals of tlie most •lon- 
gerons class T'tic vorv fait, bowcvi'r, remlem 
it necessary that tlioso powers slio(il<l 1>P eaerriseil 
with caution anti iliscrction 17 C A’ 233 
r, P n 1892 

6 (2) A ^faffistrate can not lie too eantious in maVinf? 
sure that procceilings aic not ut>Vi*e<\ for wreulc- 
tn? private \engoanie umler the irgis of a crown 
prosecution — Per Chatter?! .1 33 C l-'ifl 4 P. If. 
IR9S 

(4^ Section ^honlil he pnt in motion in 
the intCi'Cbt of imhtic irr-IJiiye ontu. 

7 The powers with which ofRcrrs in ch.irj:e of 
Police Stations anil District Mapislrates liftrcl>oen 
armed undei the Code for the p«ipo«e of puttm" 
bad tharaeters under restraint n»e caceptional 
poavers, and should bo put in motion with the 
Krentest deliberntion and onl) when the Magls- 
trato IS conrmeed of tho absolute necessity of 
action 111 the interest of public welfare. 1“ C A' 
23fl 1 C L 208 DC U; .38 C 13C Sec 2 
Weir 62- 16 R 372 3 M 2.18; U A +3 fi 1* R 
1802 4 N P 117 (’03) A N IRl 1 A J GIC. 

(•“) Otfcniiey to he put ntxley snhstun^ 
tint hot not erce^nlee seenyit{f. 

8 The obiect of the section is not to obtain money 
for the Crown by forfeiture of rreoffnimnce, but 
to ensure pood beliartour [20 A 200]. IlabitnnI 
and possible offenders should be pot nntirr such 
•ubstantial but not excessive necnritj ns n ill 
prevent them from resorting to evil courses 
[ ('69) A K 114] It is always to be Ixirrc in 
mind that the object is not to put the liabitnal 
offender into jail, but to secure bis good bebavi- I 
our outside [Cr R 17-4-' SO). i 

(0) Distinction heftccen n yeonlity pyo- 
/•eention ttnrlei- the l‘cn<il Cotie timJ 
ft 2 >yoseentlon inntcy S. UO. 

0. A person required to furnish Becnnty for good 
behaviour »* jiof chugeil i,,th an ojfcnee within 
the meaning of S. 4t I. P. C. pA.G?) Tho 
exercise of powers under S JIO is not confined 
to cn>es i» t'hicK pntifur rifi^tiee is forthrotnmg 
of tho commission of crime by persons against 
whom it IS sought to enforce the l.iw [3 M. 238] 


WteV, Ikcrc- i. .U.Dct rrM.-i.c.- ..I 

,.„n, ,,f t.n ..Ifcnf, " I''?’" „ 

t\>t' .-Jlinc. iim.t li'- iiwlc; Imt wliPt. 

,.„.lor S, 110 1.. 1«- 111 S 

lU-Mner* o/ eriiur shoiihl ^ F fj 
if spiiwhc instances ere tie 

shonhl he charged with '''helices ^ijrl 

I, !■. C-!l 11 11. nil 1 l- '■ -'A' 

It a N'. W'S] Hut tliu .cctiuii Il<.“' nut V ^ 

II, 0 1,i,„l,„f .Ion n o( ,,or.o». «n nn 

nfitr I’lO’tfiilion itirimff I'lC"* r V 4t3' 

r.A..I.« 7 ,tl 8.70 = 


<71 Snntlau nhfKlItt lint I><' J>»* 

IllCdlll- lllilti' 

10. (1) Opportunity ^ ^ w ““ Ati 

pOOtB.-TI,o .uc-nuu 1. .niptcl. 

tic ,Mcc nn o], potion, t>' f ”''.5 .r,ii,-t 

unt.l tl,o!- nno nHo >" ''"t hp.r. I'M 

11. (2) Utmooassiity To «W- 

under the "Cttion ’ ,_.vcni on lt“P' 

psanU hivrnvs person'. Jt -o- nnd 

tratesti) cxerci-o the greatest 

vartialilv and to be careful P®^ 

bx ontsi.'lc gossip and cngiie runiour 

i I' R. Ih98 : tSce 30 I*. L lOIu 

(S) The Mertfnn iipjtjfe'i J>ntjf 

iKihltintl eylinlnttr«> irtUtwallf 

12. TUetection can nut 

commit offencca ( 2i a\ R , Lv-nient 
to persons of “a alobmt and ttirbnleni c 

[0 W R G] 

(it) TheMertfon ;* inrippUeithle 

13. (1) Tlie tection is not ‘“'‘‘"‘If!' to 

co.c.fc ffriidloi-ds, hwcxr p^’totes. 

methods of management of , 'appr«’’''''‘ 

eftcienev of which they might not au 
17C. X. 238 _ ts of I"’"' 


iTt;. . „„,8 of W'’ 
1. (2\ The tact that n landloid has 'f" n-jicn 
character, that he Trends they 

the latter are in diflicnlty ; a® li/area !' 


the latter are in difllcnlty, are" 

hia tenants, and he '".rr.t 

iiidcri' " 


A of r 


men, one o/ it/ipiit (< fi u 

doe4 not subject him to n procecditv 

Cr P. C-OC 2.711 

15. (7) The . eet, out. lunfplienWu^” »»; 

sons who as os , 

mit acts of extortion in tho 

duties in file tiiferesf’ of the"" ( ^ ..^,=rco>e' 


lutiex in file tnferesf’ of the"" IlS,® proper 
.n their own private capacities 

for dealing mth the en«e la i 
for'snecific act® of opjiression -* ‘ 


U. INFORMATION. 


( I) Xo rpsfj-lcffon as to soiirceof 
information, 

10. The Wapiptrafe may initinto proceedings on in- 
/••nnnhirn {rum any rnurff } the Statute dues not 


, to the (iuart« 


impose any restriction ns w- juruod (y, 
which tho information jp ri’vcai, 

Bufiicirr 


source of Ins informatioi 



10 ] 


1 


. 1W I» .f«' ' *• 1 1' / Cf«ti .. fi t 

»• 11, ,, f,!.. ...t. 1. t»T-r !»,. 

«1,. ,.,,.-,1 Or I, tl»ir 

i:r \ r’*- T>( 7‘1 •'.r m 

^ 17: 

17 . not bound lo reveal the 
source orhi« informnUo •.*-•€> \.tr 

N.i J*. 

('*} t'oirrrtif tttf tti /tiitrrril 

OH tit» tiir/i t, iititf trittfr, 

18 . (1) \ M h,"u' t ii'« »1 'nil » ■ 1 j'H> nn < t')> > i|» n 

knowledpe locked vrfthfn hiaoxrn brenat 

titulti'il |<nt ft'' -r t r ' r c an I • • . * >.i> 

J" r»' tial liH • 1, 1 •, tt <>i il f ( re . f In r7 I* U 

ji»Li ^r, 0 \ pr 

• U. (i) MO •Ills'll *. Jiu ,1 I, ,1 , f -r 

B r 4 a. ntilrfS Jti’ Mn.-I.lr*t. H>» 

iftiM trail, h on him own knowledRO of 
the chnr.aeier of the nccuaed, i«' >• 

O'* I‘r«'j«r J'trtiii !«• ».it1. Ui. rt.i- 

I'n :.-i (■ -I i; 4 j ; p.,n (•.„ 

“•n \ i 7 r 

o. 0) ConverRations out of court ••»»* 

1'«i«r»tr rr*]»TfOilr'. «ri tot ••f i'rr'|~ r 

w-ilrrill lj|N'ti Innil'I't lira < • >Iui»* 

1* llfi «.t Ki:* Hut SriT \ ITS 

' ( 1 ) Til" IllU’lll.'r tif till' aivtioTi I'hi • • ii'i 
loti, I k'llirri' I'f UlfririMlllnll lilt Jlliflll.'i' of 
e* liOBtnl I ti.' il'M I lint |il lo* tint liiiitt n* (o tl>«* 
Bouni friim tilmli n )ln>:ikinit<' e,n\ «l«roe ln» 
iiifnrniiiliciti npinlitT/ iln' nmiiK'il 'I li<* M-ctHriiB 
«rf tint iiiiiiriill.'.| I13 s. Ill) nn <1 JIM Cr I' <* 
Tint i!,.« Mogifitroto han acted on private 
information < m not, lli» nforo, Ik- a jffoutnl 
‘Of aj'IiliiiiK ^ir III., ipiitikfi-r of kiicli 
{'f" '-n A 1:2 hrelTC N. SIS C 

3*.' ■( /'„/ J 7 4 !■, jj 

OV .yoylittrtitf tiiif/ht to itlft thv 
lufortiiiithin, 

• ( 1 ) AUIkidkIi tli<. |l■^r)M■lIltl')l■ may Im-, to lomr 

of Iiriii>nt niid iioral ill firijitioii [e A. 


13d 


It.*) « M.tr..1r,lr ouflil to 1,r> rarrfi.l nol to not 
.1. •nf.-rn.-iti.n l.-i.r.l on Rosnlp and VBtruo 
rumour Ill'll |sns m-K JJr l« Lonn.l 

I.. ir>i tl.o tnf.irnialion fvon if ||io n<Tn«r<l 
onqiiirr [COl'-W) U II. 1] A Mbcii. 
tiaio r10.1i nt'i roniino iiini«oif to tho Informa- 
tion contained in the Folico papers. lie 

tiiir tilo infomiittmi on oath in flio nrciifoirn 

23. \ M-i.Tinte I* bound to sot forth tho 
substanco of tho Information rrerired, in 
111* |.ri limin-m (inlrr. 

[12 A J .tm] .‘frr-Knrjijiry nnrl rroppiliiro 
(/) II hat /» rrrtHfilr liiJ'oi'Duitloii, 

24. (n) Tlie ISff ti t<f n .‘JMl«>n/in/Tt<*3f/ijii4)rn/r Ir rrn/i. 
Hr l(■r<•nnnt1on jiKlifiinj; tlw irrud of nntieo 
« \ I'l (P. D.) 

25. (Ii) l0f -rtu ition nn.frr /I'lrm.i t;,i>;iin/7 ,(r/ fS & 

.tcl \\ I of PM ] ^ I. ■ > 

26. (c) r«/<-.-.Xo information RliouIcUioncfciI 

unU,* froin a inithroHhy inurce 


llmlli Cr IHr. |> I. 


Ordor. 

(ti) ItHfatlnn of arcuKdt tltcffut (n the 
Hhtfiire of loformfitloii, 

28. A Maffi»fmlo nets lUeffally m autliorisinp dclcn. 
tion of pcr«oMs against ^\lle>m nclioii is contom. 
jilnloil, before lio Ims before Jilm infornintion 
■jmiiist lliew as reqnireil by R. 112 Cr 1’. C 
I2.\.J.3IB lOA.J.aSl •!'■} 1'. R. 1F85 

29. Magistrate’s jurisdiction based solely 
on receipt of information. Rrr— (3) Juris. 

diction — Juridical. 


Ml. JURISDICTION, 

f. Local Limitt*. 


^ of thv cxin ffHUiu **Au\} 

V^ fHOH u-tthtn tho laent limits.*’ 

JI'I'C norcis “liny j-ermn nilhiii lornl Ittnift'’ m 
8 110 mean any iierson wl.ti is willnn tlio locil 
I'mita at tlie tiiiio wbon tlio Magistrato takes nc- 
I'on under the ciclion It la not necessary that 

- ■ K no 


31. NotO— I’roceediiiK taken against a person who 
IB ontsidc tlic jurisdiction of tho Magistrate at 
the time of the initiation of proceedings, are loid 
3 C J. 18.> Srr 14 D It 8R‘», 

32. Object of restricting action to Magis- 
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■iunisDici to\‘. 


[Sec. 


33. Person undergoing imprisonmont.— The 

woids t»pplv ftho to a person under-frojii" a een. 
tetice of imprisonment iu i\ jail ^^Uhin the lot il 
liniits ot tlip Mazistmte's pinsiliction K h ll 
d'>3 (F. B.) [4 L B ns 0] 

31, Person arrested outside, but within 
jurisdiction when proceeding initiatod. 
— V person who has been nrrcstetl Outsiiio the local 
limits of the jurisdiction of a 'Ma^lslnte for mi 
offence committed withm the local limits of h« 
junsdicnon, fan, on failure of the charfre for the 
'Sb'tantne offence, be protpodod njrainst antler 
S llOCr P C Pro— 21C K lOO C X 191 
2nCr 183(C) RL 11 aTR 17 Cr 3Ul(L.ll) 
Con— -nr I? IH«6 r J L II 204 

35 NolC_5ul the tulc .;,11 Sr tho 

Magistrate had a hand in the arrost 
•nul if he caused the aircst to be made to jrirc 
himscll ]au--diiti<in 20 Cr 133(C) 

(‘i) .'ifi'‘Ccf!fiitcoiia, 

36 Detention under the Defence of India 

Act. 

ordmnnU revi. 
IS under deten. 
.\ct within such 
. . n 32. 

Koto —In 23 II 82 it has liccn held that dctoiition 
in lolice tniiiHU could not constilulo icMdoiice 
within tho iiicaninjj of this si-ction even uhere 
Buoh ikteiitioii IS lognl 23 11 32 

“?e^iding”*^ omission of the word 

(e) It 18 nnt neecssarj to proic that tho accused 
Msides^jiormanently within the limits 

-and the 
strati- lo 
an^crous 
. to place 

n, Jm 

42. Jurisdiction is based solely on receipt 
of information.— A Jlajn^trato hns no pmsdit. 
tion of any kind to net uuder S 110 Cr T C 
until he haa such information before him nsnil] 
auflico for his makiuK an order m wntmz, «ettm5 
forth It. sni..tincc and the further uarticnlars 
re<iu,ri-.U,T S 112Cr^r C.-12 A J 3^ 

43. In the Funjab.-AU r.rst class WaftMrates 

i7o'’c'''T cinpo"<?»'*a to act undei S 

no P-e PiO,. Oar Vcliy 3. IRS’ Pt 1 p. 32 

class having 
throughout the District,-? 
but not specially empowered under S 110 Cr P C 

oiincit i-xprci»e jnri.diction lu q ej.e arism-^ 

W llLuwH-'Txr" thereof to him 

by tin. Di-ttiot hasistrute — Bat S3}* 

miile^C iiA" Mjjp.trrttei to act 

iinders Ilo-Bit Ms. S.-r 2J C. R'lS (TOl) 

46. DistrictMagistrate — 

MiboJi.n!* •’cdin^ initiated 


ami have «o will-ktionii residence. — 9B R 24f. 
2JM.J.33o Sec 80 M. 90 
00 If the Magistrate’s jurisdiction were 
confined to persons residing within 
local limits, it would defeat the object 
of ths BOCtion.— us. prevention of crime, «» 
then it would be inipoisiblc to deal with winder- 
hie e.iHgs of criminals havine no fixed rpsiJenc*, 
or with habitual thieves of desperate cfiiracur 
beloiitrmc to foreign territories, who infest Bntufi 

India.— 30 M 95 See 43 C. 153. 

5. Magistrate not having local juri^ction 
cannot act though directed by District 
Magistrate.'- If the aeenecd is rot within tw 

local limit, of tho Magistrate's jurisdiction, Iw 
Mafnstr.ite cannot proceed to deal with h"ni 
thooj'b lie IS orilercl to do so by the 


Mnfjivtnito who him local jurisdiction ovcr_ 


th- 


accMxcd (-18) M. K. Tol • 11 M 31 C 3.>0 
1.1 C. X uSO : 21 A. 151 Con —19 Cr 2C5 (C) 
30. Enquiry must bo hold within 
limits.— -\n cnr|iiiry under S D*' *houM o® 
hchl nt a place which i. oufutle tho 
of the Mn;.M»trote's jurisdiction and .n, 

no power to conduct any proecedins* — ® C •' * 
40. Persons residing occasionally 
local limits.— .V Magistrate has 
.1 person oeca.ionallj residnig witma 
limits”, if the offences were p^j5(5 

41 • . ■ ■■ ates- 

nent i; 

its Notification did not put any ^ 

his juri. diction over the whole 

that be had juri.dietion to take proecediiiffs 

S 110 Cr. P. C. upon a police report wui 

l>cr.on8 residinjf outside his local 

within the Disirit t -21 Cr. 321 (Pat ) i ^9 C « ' 

ScelOC. N 1095 

iiUcoh ‘ 

(2) 'cannot outhon/e a auhovdluate ,„i 

ha'inc local lurisdiction to fry the c-'**'' ' 

M.X.731. 

(3) nor c in he authoriro n Sfagistruti! not 

empowciPd to act under the section —Eat. 

47. Magistrate ceasing to bave jurisdich 
after initiation of proccoding8^^^i,jj 

a Masjistmtp uot specially empowered, ^ gob 
pioce^ings f>u being appointed fo set 
diiivional Magistrate, but ceased „^.r 

ho pas.cd the final order — hefdythat U' 
was made without jurisdiction — I” Cr. tJl I- 
Magistrate’s jurisdiction to act on 
own. knowledge —Sec (2) Informafie" I . 

■ r^vsi 

n.lB„|'lR)JI.N.tol. - 

50. Detention of persons agaiost 
action is contemplated.— A Mag's 
•lleRallj In anthori«ing detention ^ ,• C 

uRaiTi.t whom nclion nuder 8 HO ^r. » 


48. 





noj 


i4i 


m t« n 1 1 - )•> I im iftfnr (KotO Hot ll.i’ jHilifo cnii iim»l a iicrpon 

I’-n*.* r",t.tv 1 1 . Il 2 rr nnl^f8 .Vi Cl. (C ) Cr. 1* C.— II fr r.JS/AH 

r C -ir ^ 3 T-’r. 


IV. PROCEEDING (PRELIMINARY ORDER). 


/. iuttintinn nf t’rfKff.tiitf/*. 

SI. (1) Condition rrecedcnt. t 

Iiii» till «J iit.t Iml nn<l«T 

no rr r r nfii } r i i. .»» « 

ImTh-P I im »• will fit 1 1 » n 4L>nc »»• 

• Til'-f i*i »ril!p.* fcilliTi.* f iri'i i*» 

nnil t' «• fu«)ir j'»rti(iiUt* rt (nui'l !•' *• n» 

Cr r c ir A J 


tsr^intt A iiumliiT of jh rton*, tii<? Mni^intnito ilioiiM 
*ift tlx* rmr nptintt rncti, ninl pr(H:rc<1 to {iam 

Ad ofili’r «cnin»t r«eli, unilcr S. Ill* Cr. I'. C. ’ A 

‘•tlinip »nlp‘ nnlcr it -2 tVcir fi’) 

6S Order must bo signed, tind not moroly 

Initialled.— TliP oriiftnnl nrikrnatimty initial- 
liil. mill tiot iiirnrtl, lij tlic >[ftfr?«tmtp — iicM— tliat 
llitaMB* A tnatmal ilcfi-i t,— .^ii- 1" 1*. tV. IfllO 


52. l*roceedinc* nre initiated a* soon as 
the Magistrate ..?•<•’>» « » -rtoi-at » * k' 

In arititi: ►.iiinr firtl. 

(1) Oir ,1,- MifMnTn.i m I [''• 

(‘‘1) \ N IV. n U 15 41 ■ 

(!') till' atn.iutit of 1.01 .1 t« I- r»rr ut.-.l 
(3) ilir trrtn ff r « I ifli It i» In in fi'ti-i 
(I) tl *■ tiumlN r, fl.arnrur Ami cls»* of »or<*io« (>f 
atiT) r«'*|Vtrt''J Sr. S 115 

63. Magistrate mar record oridcnco before 
tnaklng the preliminary order. 2 '*• 

(‘J) Thv rontiiito of tUr frt Ihohturtl 

Onlrr. 


84 (n) Tho substance of Iho Information. 

Cl) Tim SU.M.imt.* i* not I.'.hikI to rovcnl tlx- I 
noiirrp cf III* inrnrmnii'iii U i* aulTiiuiit if 
»UtPii tho *u1i«un>o thonof [ 17 C N 2ia 
513 C 2W 1-1 C 3-I.* 1*7.1 l7-‘) Uf oU.n., 

foriS 0} thf ,„foun.,l,oH rvrrfiAl fnmi « 

Ji. n [ ».> C I’ll] A Mug*- 

traio iiT Uunil to pot forth the PuWamo of 
tho iiiforiiiatioti rtroiTcl, in hip j.r. limin »rv oHcr 
(Jinipfion to do an l« bud [12 A. J nifij Tlio 
J.reliiinnarj onhr aliould not n.rrcly l<o " 
n-liroiluetioo of the InngiiflRo ‘'f d- (") t**. 
of h no Cr r C. A notKO under iho *o<t«>u 
thould li«- A fulhciont indicntioii of tho tune nn‘t 
Vlace-ofthcoLt* charged, «itli aumeienl deUiN 
to eniihlo the accupcd to know w hat faita 
to meet - Ver Modre J [21 Cr. 3.>t (M)— 1’«« 3-» t • 
213] 

66. The Magistrutc ahcmld gnu notice to Ihc lurty 

who ia to ho affected by the order, of WO pnrtl* 
cular conduct on liis part which is com- 
plained of.-il C. i:i. 2 MV. n.Oi ( 81 )A.^. 
155 • 17 r. tv. 1910. 

86. Amount of security required, etc.— 

inmmons slioulrt distinctly apeeify I*'®. „ 
and nature of the- ecciiritj 

^ for njiicli tho eoeuiityisto run. -[I'll h K -IfiJ 


(:t) rfofvdm-v. 

87. Separate proceedings must be drown 


4, /n toili'iiif III! II itrocerittiHi 
fiitiif 

60. All omiPsioti nil iho ]>irt nf tlic MngiPlrntc to 
lii-iLc an (irdc-r in writing setting forth the subs, 
tance of the information rceciicd etc ip not in 
iipclf a fatal irregularity unicsr n failure of jn<ticv 
has Imen occasioned tlicrchr, 

JVo-COl) A X 4i>. S C.724s l.'i W.11.43 11 

tl n 710 10 O C. 305 20 Cr 701 (X) 

Com -.IOM l>«2t 17M.J.-WHs2 1Veir65 tlW.n. 
10 iMV. 11 0 17 I’. IV. ItMO isrwioioj 
12 A J .130 

(Xotc— When- llio order is pasteil in oiicn court in tlip 
l>rcsciicc of tho jiarticr, nnil fhcj/ nie fully Ki/nriiicii 
nf ihr yri’HUfh of the onlfr,{\\cn is no necessity of 
issuing n summons. .1 D h (np ) 

.7. MtitrriiiluJiiiHfifhiff procroilliif/, 

00. (1) Previous conviction.— by itself not suifi- 
Licntfor mitmtion of proceedings.— n C. K. 318 
12 C. 320 10 n. 174 ! 2 A 81.5. 

01 . (2) Matorsals of a trial which has termi. 
nated in acquital.— Proceedings may ho insti. 


nc.’x. 120 

02. Second prosecution on nearly tho same 
materials. — tVhero about a jear before, flic 
accused sverc proseiuted under R 110 hut dis- 
charged and u fresh caau was started in which 
> almost nil the ssitnOBScs who figured in tlip first 
case gave ei idence, anditwns not prosedmfhe 
aubsequent proeeoiling "that since thoao orders 
were passed, the petitioners had acquired the 
icpotntion of being habitual Uiie\cs or reccirers 
of stolen property, 

J/fW-there is no sulhcieiit pioof on tho rccoul 
agiiiist tho accused to jostifs an ordci for sccuritv 
J1P.W. 11)13- 19C. N. 223. 


13. Procoodine under S. 110 taken after 
issuing notice under S. 107 Cr. P. C. 

.<!«.(13) Allied Sections 



KSqi’IKY AXD I'lIOCTIIl'Iit, 


lit 


[ Sec. 


V. NOTICE. 


1. IVJiat the imltvc shoutil rontuiu. 

64. A iiotitp Mliicli docs not set forth the* snlHtanco 
of the iiiformntion received hy the Hfnffistrattf 
ti'i iCfiuirod by S U2 Cr I’ C »a utterly Ind 
[12 A. J 330] Notices under S 110 mnst contain 
something moro than .a reproduction of the cJnnscs 
of the fcoctmn Tlierc should he siifTicicnt indica- 
tion of the time and place of the nets cliarg^ed, 
and sntrieieiit details nliich woiihl enable the 
ntcused to hnoiv uli.it facts ho has to meet, Imt 
it IS not necessary to give a list of rntnesses 
[.l.> C 213 ('IS) M N T.'l] 

Procrthirr. 

86. i;\trv Ruiiinioiis 01 i\anaiit undci X Il-lelnllbp 
accompanied hy 0 toju of the pndiniiiniy order 
made under S 1 12, and sue h copy shall bo d'eliTercd 
hy the oSiccr son mg or executing smh summons 
01 warrant to the jicrsou sorted with, or arrested 
under, (he same Aidi S llo Cr P C ) 

[See Ss 011,70, 7l Cl PC (liiiminoiis) and 8 77 
to fiO Cr P C (Wnriant) ] R/. 2017 11 3C Pro- 
ceediiigs were set aside <in the tnonnd that the 


notice w n« not persoii.iljy sened upon the juT-iin 
to sihoni it was giieii — IH P. IV*. lidO 

66. Hoturn of Borvico.— The sening officer « 
certifying sen ice iiiiist al«o certify the dohn 
oftliocoiiv of the order, .‘'ce 8 “Oand/lCf 
C. ns to Kervico of funiiiions 

67. Sorvico of notice, condition precede 
to jurisdiction, — Notice to slmiv MU'C DBt 

’ H 1 12 Cr. P. C. must he sen ed before a 
c.ni piss .in order rcf|niritig security. — 0 •' 

68. Sufficient time should bo 

notice should give the ntciiscd suthc'ent tun 
proiluce evidence —20 VV. U 18 


Xottfc tilioiilil l/r out// 'J 

roHsfdrrtftlon of the iiKilerUiU f"/“ 
the Mftfiisfntte. 


The jssHc of ft Nutvec under 8. 110 Cr P 
being n jiiflicml net to he cxcrci*cd nn^i" “ 
considcr.itioii of the nmterhOs placed ^hefor 
Magistrate, and not Tuerdy nii excentire on ^ 
be p.wcd a« ft matter of course on the conij 
hv the noliee. Plfil M. N 731. 


VI. ENQUIRY AND PROCEDURE. 




(J) SUoU'tiKf r««cd. 

70. Moaning of “showing cause.” 

‘ I atn wliolly unable to accept this contention, nor 
am I able to understand the Cnglifh phrjso “to 
show cause" ns implying that the l.egishluro in- 
tended that all the fund.imcntal principles of juris 
pnitlenco in connection with criminal cases 
shocid, hj dint of such an anibiguons phrase, be 
reversed It is not for him who is free and who 
has not transgressed the law, to show why he 
should remain free ami why his freedom should 
not lie qniliflod , it is for him who wishes to take 
away that freedom or wishes to qualify it to es- 
tablish circumstances which by the force of Uw 
would operate either in defeas.'tncc or in dcroga- 
tioii of tliat freedom"— JUhoiood.J 9 A 452 
72. Magistrate’s record must show parties 
had opportunity of showing cause. 


piirtHg wire not liearcl, hut were simply directed 
N.exdiite rocrgni/ame. (’XI) A N, 107 K«- 11 

73. Soasonablo time should be allowed. 


74. Esparto order can not bo made on 
uro to show cause. . 

IJrco where the neeiispd on being 

eanse, fails lo do go, an OTpaito «KWt “ I 

section binding him down can not bo nia 
nlisencc at etidtnte. Bat .785. • 

(H) Ateuse,! to eotue i-eottfi tefth ertih'fttf' 

75 The person who is called npon to 


nlien he appear®, toapply nt once 
to the witness he proposes to call •> i 
See 2.1 7V' R 0 (Per Aliialic, J ) 

O’t) OmtKou the jn'o^ecnttou. 

. fit H/lX 

76. The order to show causa iS k°’ „ 

of <i rule wiw throwing tiic burden , 4- 
sow called upon 27 C. 7Rl 3 B. B- 

2N. r ffl] . .ai. IGCI-B) 12W-I1W' 

(4^) 2iI}>'rett€tneoits, 

77. Magistrate bound to assist occusod 
,»cd to I'f'f' 


produce witnesses 

A I'logi'-tmte IS hniiiid to assist the nceii“e*i 1 
the .Utendnnee of Ins witnisses (d im ‘‘Dp 


mmons lo attend. 2J W • b 
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78 Mnjri^'r.ilo bound to cxplnln full pnrti* 
culnrw or Ihr noUcc to nccui««l. 

*• in;..* n r n 

7P. Bail ^r• 1,1 iih- M I 

r’T jr. II n IT .‘.r n \ <*. 

[I,ifll>ii«4f»rr»tTl r*.];. U I »-n 

a |« r»nTi » 1 o «• r,ri.!i », ri 1 1 f< r 1 1 ' aj j. »t*t > r m 
( <'iir1 • f n ). !>. n }„ri> < < 1' 1 ar*" ‘I ' ' *'* ' II" 

Tr V f J. 1„ ll<- ,,l r f Hr I 

1 C<a>r > I-'.., ar. I. ir.- t' > I* 

iiT'.l-r •'rT' incf PC li It, III tl«- 

arriin >1 1 a] j.c -itf .1 « |0c 1 1. », ». t H • I • « • ii 

t; P'H J 

60. Second cla*< Mnpiatrntc. 

1 1* no power to rcmnrd I- r. ii'f < n*!'*!' » 

1“ r>' n I » II r p. I rr , 1 i ill*] in t> tailli 

ill. Ill jc-rl if fiiUitr I 11 ^ “p 

il I* s ili.<Ii\ inrpii»l fc r IP* l..iit.*l i.Ti r 

to I-' Ilf root l.'I.Mioir titi-l.r •• lli'tf Pi 

.*1:1 >1 r.fi V v’.j 

-Vff/Mr/. ffu»f .SV»jpr fi/'/Ar 

y'tttiir* tif 

81. Tic" rnrjuin iiiu»» N a »n*l lI*'* 

I IP jia*»p.I 1 pi.*"I < « I'l* '111 I* 


Ml.n M- T.js IM II (np)£-*. 10 U* j: jO 
II « i: v> tsw i: o, isw.i: is. "otv. n js 
*. n II Kv; n n II I s ii ii. loj . csi) 
\ \ IV, 

'■iTirr itim«p In* romp intn Court, 8 11“ proriMea 
ii »i ti p , ijrjuiry f* In i>p cnmiiicioil as a judicial 
onauiry in P 15 isw ] 

82. Scope of the enquiry. 

I nm r,.t««trunril tr> jpnnt out tint it i* <1ciiiml>Ip 
dial »«r} rl<np niul full c'ittrncc «itli n* much 
cl, tail n« |‘o«.i|,li,, alinulcl lip rr'iiiJn (I by tlio 
M>?>*intc' brfnrr lii* nmtint' nn nrilcr tmdor 
*. llsrtaci in ronjiuirtioii will, S 110 Mnfris* 
irnlo* can not be too rari-ful before pn»*lnff ordem 
In ftH(iiirc*, itiiil tn ptncp upon record, eiiilencc of 
ccijfcnt conainein? mid relinble bind, nnd they nre 
not to male up for c(irele««nei'*, lapinene** or in. 
coinjcctcwce on the part of the Police to brinp 
borne ft ricccific crime to A particular person, call- 
■nir on tlie occu*iiI to tind an nniount of security 
«liieli lioe.an not jiroTide and then, by reason o’f 
III* default, commit him to jail Straiplit, J. 
(V*) \ \ in 


It. -Pvoccdttrr. 


(li -I* in tvurruut rttnrM. 

83. “8ueh rncjTiipr shall I" mailed* nearly "• may ■ 
I". |inrtieahl< nhen* tin order r«v|tiire* scru- | 
ntj for t'CKiil iMliatiniir. in iIk- manner ben-.in , 
afti r jin *erilieil for eondiiciin^r ttial* nnd r»c«r«l. I 
inp riidcnci in nnrrant rn*e* eacept tl'«t no | 

chart'" field be- frntiHcl " ; 

llT(:’)Cr P C lICKifl in.\ J JK"! I 

12 Cr S'l (I, II ) I 

84, Order passed under S. 112 is cquivs* 
lent to a charge 

In seciinly ease*, til" order pa^peel by the SlaKi*- | 
trate under h 112 i« eeiunalent to a elinrKP in | 
• arrant ca«o* nnd the [lersoii nf.'nm«t «hom the 
order I* made I* full* nunre <if nlint >« nlle;;Ce1 
apain*t him [1 P It ' IIIIO] The aieuse*! alionld 
beclearh informed of the ftocci«ation winch be, 
has to meet [11 C PI (’SI) N ^ 

T. MJ. The Mnt'istmte is bound to a«h ibe 
accused if they Kill ichow « an*" wbv fbey dhonlil 
not he reeimrcd to eaeciito bond* [7 M T. 30ij 
^hat the order under S, 112 must 
contain.— Notices un.ler S 110 mn*t contain 
aonictliinK more than a reproduction of (he clauses 
of the settion Tliere should be siiflicient inilicfl- 

t'on of the time and place of nets charpod, and 
efficient detail* whicl, would' enable tbc accus^ 

to know what facts he is to meet , but >t is nrt 
necessary to piioaliatof witnesses [ 3.5 C. 213 
]• (’IR) M. N 751. 

3. Cross examination of prosecution wit* 
Qcsses. 

fl) .Opportunity to cross-examine— Wilnessea 
t". - ■’ . , - presence 

' rtunity of 

. I • , 2 X. r. 


The record should show.wliether the Dccused 
wished to cro«* examine any of the witnca*oa for 
llip prosecution already examined, and shonld, if 
It" wishe*, be allowed to rross.examino tlicm. 
12 Cr 11) 


Drfviulttitt must be rxHmtnrtt. 

87. The necusnlion must l»e clearly etplniiied to tho 
nrcii»ed[8 113 . IJ C 13] 

The flccu«c«l should he piren nn opportunity of 
niftkin? ft statement. (CR) M II. (np ) 22 1 
7M T, .101 

[NotO— It «s misleadinif to a«k tho accused, “Aro 
\ou w-illin? to execute tho bond required, or do 
*on wisli for further enquiry »’■ 34 .M. 139. In 
the case of A yoint-trial, the case of each accused 
must be iiidiTidiially examined 4 P. It. 1909 . 
15(1 C 2C:i. See 34 M. 139. 

88. The accUBCd should bo questioned as 
to bis moans and intention of earning an 
honest Iicclihooc] 10 B. 174 

Accuscfl'a admisoien, “I nni of bad character and hare 
l«HMi to jail," is not Budicient 6 B. R. 2G9 


(:t) J^i'ttmture ou Atlmlnlssion. 

>. If the accused admits tho truth of the 
allegations against biro, nnd the facts so 
admitted bring him within the purview of tho 
•eclion, the Jfngi'strnte should record the state- 
ment as nearly a* possible m tho word* used by 
the Acensed. IIo may bind him over on the basis 
of the admission. flMV. R 50 (51). 17M. J. 
439] But there IS a consensus of opinion that 
he tua not do so without recording any evidence 
and Tvilboat enquiring into (he truth of the 
allejmtions. [35 C G74 • 7 K I*- 233 s 30 JI. 330 • 
Srt- 34 M. 139: 10 A J 3S3 . 3 B. R. 209 : 
(■02-7)3) u. n. 1 J 



144 


K\QUIR\ AND rKOCJNMJKi;. 


[Se( 


(4) Pntti-cntio.i ifitncsfct vaiinut hr 
criiiiiiiied It si'coiid thue, 

90. It IS bejoiid dispute fiat S. 2>G, Cr.»l'. C. which 
irni’s tlie accused a riprht of double cross-oTaTtiina- 
tioii, is conhned in its operation, to warrant cases, 
and th.it it docs not apply ptapnn tn/oie to 
s“ciiiit\ proceedin"5 

In security ct'Os, the order paasel by the Mnffis. . 
iritc under S 112 is equivalent to n eharjjc in i 
« ai rant c Hcs, and the person n^.iinst whom the I 
Older IS made, is fnll> an.irc of what is alloyed j 
against him The evidence is thereafter lOcordetl 
in his piesence, and he has escry reasonable 
opportunity of cioss examining the witnesses 
There is cnsetpicntly no conccivahle reason why 
he should bo allowed the iijrht of a second cross- 
examination, and why he shonhl thereby protract 
the proceedinjra unnecessarily The reason which 
underlies the lulo as to double cross-examination 
is absent here, and the principle of rcs-tnhfe rafniiir 
le'iLi <(<irii 1111,1 fei is fullv applicaWe,’' Shadi 
I.alJ 

Pw. — 1 P II uuG 33 C 24:1 Con —12 Cr. «» 
(h B ) 2> M ,[ ( S N ) 1.3 10 A J :«« . 

20 Cl 430 (Pat ) 

91. Note. — Whoie the notice contains no detailed 
information us to the nature of the cndcDce 
winch the piosecutioii intend to adduec at the 
trial, and if the evidence taVes the petitioner by 
surprise, then clearly the petitioner has a rijrht 
to ask the Magistrate for siifhcieiit time after the 
evidence has been disclosed, to commence their 
CIOSS examination 20 Cr 430 (Pat) 

("•fj ^tcru^ed cfoi not he tlefoliird jK-mlhiy 
yesiilt ofruqnfvy. 

62. The law does not empower a Magistrate to’ do. 
tain the accused in custody until the completion 
of the enquiry He should be released on bail. 
.12 C 80 16 n B 943 14 A IS ] C L 130 
19 M 92<t 


(<}) S. ilO'-i Ci\ F. C. does not tnntiy 
to proceed hign under 8, llO, 

09. A Magistrate before w bom an enqmrj is pending 
under S. 117 Cr P C is not competent to take 
action under S. 202 Cr. P. C after the person who 
was the subject of the enquiry has been cnlled 
upon to show cause. Sec ('90) A N 140 


(7). 


Frlnelpleor ff. 101 tippHeM to pro- 
eeedlnys jfiKfr'j- S. IJO. 


D4 Although S 190 (C) docs not in terms apply to 
pr^eedings of a mi«ccllaneous character, the 
Therefore tho proceedings of 
IIS prehmi. 
finding as 
K no Cr 


l.nqiilTy to be held at some central place near the 
resilience of tho nccnseil 


hero a largo niimher of persons are to ho proceo- 

n fhe case inrnlres examination of 

large number of witnesses, the trial should be 


cfjniliictcil .it some iiiitnil phie as near as ; 
Slide to the pi ice where tlic accused and the 
ne-seslive 20 11.418(121): S.-cICJir. 

(SJ. J'reMldeuef/ JfUf/lutrates. 

96. S. 382 Cr. P. C. does not apply to p 
coodings under S. 110 Cr. P. C. 

The I’risidcncy Magistrate in cases wlicre ho malf 


ns HI n case iriiin ii iiiuaxsii Auigi-ii'”'- 
.'1.3 C, J030. J1 C. N 318 5<- 43 C 1120 

(OJ, licensed can not he culled onto 
enter Into defence heforc prost- 
rntfo}i erfdence inclosed. 

00. Under Sub.S. 2 of R 117 , a case under 8 H 
to bo conducted nx if it were a warrant 
the procedure to bo ob'erved in tho fj®' ® , 
rant cases is laiddownin Bs. 251 t® 
According to the said section", an accused c 
he called upon to enter on his defence . 
pro«eeufiou close* its ca»o. Xo further c 
can he admitted against the accused cxeer 
S CIO for svhich there must 
w hK li must be recorded. 10 A. J- 3^3 
07. Opportunity to produce defence e 
dence must be given. 

A person wlio has such a serious ,*,0 

against him as an accusation 
P 0 must have time to bring h » „«■ 

have their evidence rccortled. ^here ■ 

tunit) Jias not been given, the proeeccl p 
be set aside. 41 C. 806 ^ 

98. Prcceduro in the case of abscoo 
accused. ' 

A Magistrate proceeding nnder S jl? 

under R. 87 Cr.r C against an abscoadiBy 
eiised 14 B. R. P®" 


... Right of accused to bo ' 

pleader. o cr f 

A person proceeded agniust under S 110 _ 

bos the right to be defended by u i , 

493- 23A 376 See 4 C N. "OiJ « 
not be permitted to appear by nu 
.-54] 

(10). The CUSP of each 

he independently cousldeic - ^ 

100. The case of each accused should bccon j. 

Itself and on its own merits [C A. ^ 
accused is entitled to ^1909] 

examination of his case. [23F. 

101. Ford) Evidence to be recorded c 
Ree (VII) Evidence and Witness- 

(11). :\TuylHtrate hdtiuttny tj>^ I" 

ings must himself try the c(f • ^ 

102 tVTien proceedings under ®- 5*'jfiigi‘*'’ 
onco initiated before a Magistrate, , {.njupf*' 
must dispose of them himself. M 
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i” lain I'l »' ii 1 tjji t’ . (».r. wilt*. !• l» tfT 
inr.lof]" 1) f r ■•-ii'n nnUr 

J>r MI -r j‘r; n ii n tn 


<!•), Pt'ornttfi'T ttmt fr* 

tu Jnhit trlnt. 

103. Joint tritllcRaJ only on proof of n^ao- 
clatlon 


‘MUrr 


• I'T. 


> t > 


• <i 


drill «illi in ll 

llir Miri'iritr ilill iliriV jii«i •* nT{l) Ir 

r. c .r:c t-i .T' >i .v,*. nr i\ ii*i7 i'«* • 

V TM r^P n P'M t'iCr v.i ( > 

riCr 4L II 41 0 n 11 II Tl.' liw 

«»• ilifTrrrtii tiricirr i! f> f<rrm'T i» \ 

214 • » \ 4‘.r l!*l .V.C I!»l 
Th" tiirrr Hrrjnl' M-f nrr »if iKn »nrn«M iti n JmimI « n 
•I'lirr ran H'>t r Oi** « jnn«'lirli'»n 

* llirh 1 o drwa fi'il r t lirr«l»r Jwit .1 P \V 1**17 

104. Docs 8.117(4) Cr.P.C. apply to pro- 
C3odlQ(pi under S. 110 ? 

\ nn Mill iioint 1ia« l>r<'ii ni**'*! in l< II I'l 
'’lif'iT It I St l>f«rn liH I tlist t!-'* rlsw**' ‘Inr* not 
ni'I'lj Hat till* tirw Iiat not l>rrn nrrrj.t*-*! <-?«r. 
•iirp .w lu c N a: r I'l i'7C 7*«i 
on 11 at I* (I C O'l Wlirrr tlio ncct>«r.l w* r** 
not tliown to linrn jointly committi d tl.« ft or nor** 
ntomljrrt of a pinj* »if j«rrt'm« n«*omtt ■! lor*'tli«'r 
for tlio ]ijr}io>o rif conimittinL' tlxfi, And tho rn 
tlrncp It ponmllr to tin* cffiTt tint tlirj are ^•rr• 
Aont of Imil lirrliliooii who n^KoeiAto with other 
anil otiilencc 1« aUo ifiron of Aj^coific 
nets Anmtt rarh aocuteil,- //'M thst tint wat a 

cote whore F 117(4) did not npplj. 1*1 Cr CI7 (P) 
j. Moaning of the words “associated to. 
gothor." 

Tho wunli “attocintod to/cthor” Apply I'* poraona 
actinsf In concert wliothor tint concert i* duo to 
•natual Bjfrccnicnt nmonpit thcntsclrct or to the 
order of a common master. 9 0 N. ccts*. 

'■ j. p-«-e . n ,• f . . . - . 

• • perAona 

' amond 

■ ' ■ . t 1805- 

( Oi) A K. 41] Tlie cridonco alioiilil ahow that 

tho accused hate formed a pan" for tho porjioae 
— ■ ■ • * 1 "nentioncd in 

sary to ahow 

■ • • led m each 

' ■ ponp [37 C 

■ I C, N. 89>J 

^.oLaiiiiutuc an 'uimo the mean* 


'A? of the Bection, where eereml persons are 
Amipned nnder Cl. (f) [27 C 781 • {'IS) 51- N “IHJ 
Bat where tho existence of a habitual connection 
between the difTerent persons is prored. Joint 
trial may bo lepal [0 D R 34] If the facts, n*. 
that the accused were seen topether at meetinps, 
that these meetinps were followed by offence* 
Apainst property, fTnd that on numerous occasion* 
after theft had been committed, some or other of 
the accused demanded and obtained payment m 
redemption of property stolen, were proved by 
reliable evidence, there w ould be pood reason for 
reatfnp the men ns assoclntcs— 20 Cr Sol (c), 


107. Joint trial illegal in cases under Cl. (O.— 

It IS not lop"il to try jointly two or more persons 

. Intve.1 S MOCJ (O—'-re 2" C 781 i ('Ih) 

M N 7*.i Cna nil R :u 

109. The mere acquio£C3no3 of tho potitlonora 
In a Joint onqulry.-cmihi not plvc the .Mnpis- 
trit* A jiiri«dic<ion which he did not otherwise 

;i 1» w 11II7 

I't, I'iirtM u'lilrti nrr rrtiU-iirr uf 
tiiiorlnfftni, 

too. (s) llclationship. Where It was clearly esta* 
liliv d that the acciiscd were memhers of the same 
fsnnh. I.«inp the father and Ids time sons, and 
firmolapinp -//cM-n joint trnl was lec-il — 13 
<• N 211 

110. {»•) Formation of a gang.— The fact tlmt tho 

licensed hnt< * ~ « - ~... r-. •> 

commiltinp 

ofassocislioi . • 

211 C li It 

111. (c) nabftual connection.— The cTistcnce of 
A Imhitnal connection hetween the accused is 
relevant [d 11. It 31] Dut w here tho connection 
IS that of A master and servant, nnd there is no 
proof of hnhitiial conniction, n jomt (rtnl Is not 
iepal [9 <t C 09 See f> C. K 210] I’ersons can 
he procicdcd iipninst notwitlistnnding that tho 
nets wen* committed by them not as Individual 
member* of a society lutes scrinnts of Another 
person [9 C. N. 6*15 i OH R 31] 

/•/. I^nf «<* to Jolintpr of rftfirffei* 
tloi'H not ftppti/. 

112. The l.iw AS (0 the joinder of elmrpeg against a 
person Aecnied of dofinito offences has no applica. 
lion toon enipiiry under S 110— U C. h* 789 
5cr37C 91. 

/.7. IJrUlrf$rr must t/r recoi-dftt agntnut 
each tuiKvilartf arcuficd, 

113. In a Joint enquiry— it is essential for the 
prosecution to establish what each individual 
implicated hos done to famish a basis for the 
prosecution The Ifapistrate is bound to insist 


114. Specific finding must be arrived at 
against each accused. — In a joint enquiry 

. « _ -.1 1 specific 

y that alL 

■ if tho vari- 

3 91 -C A. 

115. Note. — A separate examination of tho evidence 
against each accused was however considered 
nnneces'ary where they were members of a joint 
family associated topether and forming a.gnnp 
andnberti evidence npainst all of them was the 
*Ame— 13 0. N. 241 

116. As to various matters connected with 
Dvidenco and witness. 

See VII, Evidence and witne««. 


19 
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K\1I>KN’CI. OF WITXfA-*. 


[See. 


VII. EVIDENCE OF WITNESS. 


fl) Kfutv'nr of {irttfyitl Itrimtr 
117. Hearsay evidenoa h«-.h'.a% ».>»Unc«’ 

Hnimiiitii).- i« tMilciici’ oj ^'Wirral n'puti* is n(Inii<>> 
■■itilp tt'i i'll i>«i |i'>" s of pnw I’f.Utifr** iin<U*r Clt «}«' 
Ur VIII f, » IS u >1, iJ 7i(7t) aM 

-Ms '115 « I'lLi 2t»<» ( \) 10 U T 3^5 

17t’ N :‘5^ (’, II •«, ..1 >_•(!. M n 1901 r«n 

U'-j n N T->1 

Note Ih'cmli’Tiii tthiiittiM. iiniW (>ii« section 
I-* uvf < 'J'lfi'ii il til iiu<!if i\i. i t i((c*n» (■ lit (lieromiiiis 
Mon Ilf rnino .5 M iis 17 i' \ iJs }l) M T 

til « R It .11 Cr IS Sn of 12 *• in 

118 Evidence not legaly admissjbto must 
not bo brought on. record. ^ tio roa.l 
'util S 117 Jfu... rlM- M 11. - iTl.*nsirc 
[ifinoM liiitriiiac |ir M < r.. vlioiilil il i\ icim.iI nith 
''Dupul.iii- I in Mit.niK m.r li.'ijb nil(ni<«i. 
ill.' til n„ tlic 

iiooiil 2,iri 

119. Exception »it .udiii... of t/i..<.»,i wiuto 

I no pi, 1,1 l-,„ Un 

Oi (f) -*1C' ,,!i ,‘7 r 11) HC \ _‘H II 
c \ IS') > c \ .U'« j{,\ H.S..1 jsK>.)(n> 

U \ 5fJ U W U2 12 \ I *1,17 ly Ci 9 
(.4) *20 \ 271 ,14 >1 2i.'. (HIM V .5i 2| Cr 
554 (M) 1,15 H .14, 5)11 ( i,»{72) jeCr ^71 

(S) H 1‘ ^ 19)7 « n.ir T .11 

120. Evidence ef general repute though 
unsupported by evidence of particular 
instanosa of ci'imo is admissible --27 C. 

f 

^Evidence based on mere belief. - 

F.ri<l.>n.i. reljtiiiK to n,.i- helu-f* und opinions 
iiiManfos wliioh li.iro 
ttii* inrn,’w« to form tt<* opinn.n, cm 
inrdh Ijo u-gaidcd I’lidi-ncc of icniitc 43 

^ ^ ‘'‘’' 

Of general repute admissible 
proof of habitual offence.— It w 
nau iTiUic ca.ic of a per^m, who j& a habitual 

[ I". tlatlbo fact of h« I, emir a 

Inb.tinl offender Tuay be iirore.l b, cfi.leDce of 
Ceneriil repute —2*, A 273 S M. T .347 

lietweeu general reputation 
and ruraoUTS.~-It i, liardly nccc^nrr to ^ 

ev^. 

bi'ar^ar evidence of n partirolaV fact, 
f.vidcnce of rejiotc >8 .a totally ,bfr,.rrnt thin,. 
«),T V ^«'"eral reputation wMlie repntatii^ 
an S Ut nblfhhe lives 

U ars m ^ lO'vnsmen ; auil if u J, p^ved 

S/t'rn'VI 

sifS'is- 

- ^00^ «!«» Wm 

babit,, tlwt (. Mrong tw" Im' 


Jii.iii of bull iIiunKter: I>tit tu sii liar, 
ciiiM* «re ruimiiirii In a pirtuolir 

ftiHWi): ncirl.iiii ih'iH of jK-oi'i" tint a mi 
dotu- juirlitiilir »ut« or b.i-< ibincttri'i.' 
n Ccrtiim Viml, llirse riinii'ur'< i'lC in ihctm 
I liiU'iiii. ninler tbi« “rttioii, !,« to»iy winl 11' 
lint jiMtify iM III Fii'ny; ni"! cen*'^ 

l» ««• tliitil. lint tlio l•^l<^•pc^■ of prn,n! r 

in t)ii« cii.(? i« eiiib'tKi' of little or rn is 
IVr I’ctl.enini C J. in Si C 021 
1R1.» • 35 C 21.1 : 21 C'. 3.'4 (M) ?--■ I 3 } 
I A J.air,-. !0A • (O-O A ^ 

f. U 71 .• 1 1. H {«: I <1 C. H’A .’WC AX 
Cr r,l2 (O). 

/y/. I>hli-ttrfof yrncynl yyjmfr iifrii 
uryetturflii hr vflrU'urc i/iirn 
nfiyhhout'l*. -Kinlente of 
jfiwii br people of {lie i-tlhire irlterc 'b® *■ 
lies Iiiul taken place iseerfitulr j « 

n« oiMence of srcti'-m! rt pute reijDircl 1'? • 

i .35 C 243 5-e)J C N, T)*')* (If*)’-'' 3? <5! 

! 126. When the accused is a 
' rosidont of ft City l»» feUo'* 

I not lirinj; fii tlie tiertrlibaurbof'‘l 

1 witnea*©* to prim- li»» jfcmvil rci't'l*' k 

1 X. 7s'»3 

Note— -.1 contmrv iiew* iB'litvih'l >t' 

1 c fn»5 ■ (‘03) A.'x. ifu i to a c iu'» 

I »V«. j:rl,lfi,rf uf 

1 HiilUfi-M irlllilll iirrumlil O,"'"; 

hr nn'l 

I Hirnta tint n nnn N n )i.ib5tin\ offeti'l' 

' «nfr«cIo»t ertdonce ou which .m I'W'*'' ..g 

* is Ihblu to bo buiiRtl down under . 

P. 0 The eudenee of repute njust 
•Iciico of perBOils who sre , ,,,^ j 

nltbln their prr'.mml knowl"*!?® fjl' aii , 
lucre boarsBV I A J. KIR- T 

IH) C.C9;C1R>M.X 751 23C 
Sw8C X 543i 13 A J.412 
/V7. Jfpre /Jriffpiirr t»;‘ 

P«f, The mere •italement o' _"o . 

they sinpOi-t or mo unck-r the ‘“'I"’', 
the person* proceeded aftain't ' j, 

dneoita where no fact n mentioac'i to 
that tliere n sufficient rc.isou f"'", 

snot^ua•clcet_^f*'"J, 


ifi/i j 1- ^.r. .m 2 (0) 20P.'V. 'f jpli 

A. H 0. unreported Cr Appcjl -rt-uw! 

Siiecific instance* of crime m wlucu tm , j,; 
suspected uete not frond ”f •.rn' 

nut be said to fall within the » J 4 

repute” iinrlrr ft 117 Cr. P.V. L* ' 

IS A J. 037 5 20 Cr. 6S.9 A ] 

128. [Note.-ilnt mdraco 

evidence of the commission n*?] 1' 

the necused [10 V. B. « 

C. 1128, ahhoufth the 
there uero pronnds for susi*ect'>'!r t ■ 
were members of a Bans' of p 
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139. Intention of returning to dishonest ( 
course must bo proved.— The fact, Ihercf ore, f 
of a iior'on harin'.' been ronr»cle»l on n former 
occasion ml] not justify his being tieated ns n > 
habitual offenilerunder tins Ghipter, unless it is I 
shown that '■incc his release, he has indicnted nn ^ 
intention of returning to a (h«honest conrsc tif 
hrelihoocL 0 Ss VO 23 P L 1907 : 29 P. R 
1910 2 A S35 CA 132. See G W R 18 (’ll) 

M N i:-5 C n Pro 29.7-G2 12 C. 520: 

10 B 174 

140. Proof should be of habitual oQoncc, and 

not merely bad character.— It is not Bufli- 
C.ent tint a pfr^on is a ‘bail character, it most be I 
]irinid ihathosa liabunal olTemlcr The mere I 
-iatem..nt of tho .accii-eil, ‘lam a lad character, ' 
atul hj\.' hceii to jail” is not sufficient (3 B 11 1 
26‘t] Tlie «Pction doe- not apple to ‘.i br no 
moms reputable character [G C ‘ 14] .Sec’ nUo ' 
24 C -79 Rat +4 '' 

Proof of habit. — It is necce««arT to proto ! 
n \c' '’'JJieTc^cr/ctmiJornrt* [I IVeir. 452 .3t» 

I 1912] The endonce that some of the scteral 

accu'prl n ho hat c been charged with dacoity were , 


db 1 t\ lyijj Ltadcnce of general reiiulo is not 

of mneh value, unlc'i the witnesses can addoce 
instances of the niuconduet imputed [3 M 23S1 
To constitute a habitual offender within the mean- 
ing of the section It 18 necessary that subseonent 
Renees charged slionld hare been committed br 

.ml 71’® a PCMon hating been consUed 


roijoer or iiouse-hrcakcr It imist fnribn.- i .! 


U B R .-iV] 


1 actual pretM 




143. Eyidonco should be oarcfullytested- 

« tar'- act..«l CO., „.t, 

Iiiiio., nn.l r,,.rcr,ef..f/),enitnrue»a 


1«4. 


th^Jtrfl tiro iJnfru irr/r of htth f.rfp fe lAr yron 
flow, the eridenco of the witnesses ctimioi’d 
the last date is open in $iitpicuin, and sLouW 
receitetl with gnat cantion. 12 Cr. 543 (0) 
Past mistondiict ns proof of the formation of lal'i 
Sec C. Xo. aboTC 

6, Is proof of epocific acts necessary: 
There is n conflict of niliiiirs on this prnt 
Bombay [.fre 0 B R. l&t], it has been heW l 
n hndiiig, that the accused person was by 
repute a b.abitiial offender committing mK' 
nnd protecting thieves, is iuBlcicnt 
action being taken noiler S IlOCr P-C _ 
not necessary to give or establish epccicc i 
tanccs of sncli offcnceii, [Seealso 12 P-".’ 
A coHtmnj s-iew is taken in 27 C TT'* ig. 
Rat 41 Hliich was decided in l&.f'] ‘o ” 
oil, it «as held that the evidence ‘nastw®’'. 
a nature as wunld lead to a reasonable an'* ' 
ground for coming to the conelusien » 
accused is n habitnal thief [5a’ 0 S 
112S] Where two sub Inspectors and 
private witnesses Kij th.at the accused b® . 
u man of bad character, but it is not ” 

tbr l! 


from their ciidence avliat exactly hc 
sloingnnd how he hasbi.cn linng since 
iveasion on winch he cca«ed to be , jj 
lance— f.efil— that tlicre wo* an i,] 

that the accused had iu recent times hr 
reputable life — [30 P. L. It’lfi] 

14li. Lvhlfurv of in'i-rlow* ‘ 

cvlitciirc of/moH. 

See (fi) Previous Conviction end 

147. Habituai offenders not withm thef 

tion. ^ p ] 

(а) Habitual forgers.— 2S P B 

1014. . .,j 

(б) Persons in tho habit of 

claims bv means of forged entries p { 
books etc. for tho purpose of «3 0 

18«4: 28r.R 1914-4 0 J 143: 19 Cr I 
See IG A. J. 77G. i, 

(c) Persons committing 

■ndividiial capacitr but ns servants o 
employer, c. g Inrlaxdazrs or agents of «»- 
27 C 7S1 

(4) J>«f« i'< /errtiif asproof of 
rhnmcter. 

148. ‘ S'- - to to ascert®|“^Srr 

7aU^'‘, 

.. -s’ 

slioidd nsccrtaiu (1) what the I «rc • i , 

of kuoaxiiig an\ thing about tho 

whether tho accused is known to Im 

With crimiimls : (1) whether he ' „lifr4 

been known to h.a VC been near * !,. M 

thofta etc. have been cominitted : y' , . „uJ (’' 
h.«a uny, imd what, iiieaoa of 

aihelhcr thoro li.is boon any «|uarrei jonpW 

accused was concerned which (tn 

- - ringing a false |ss.on « 

,„.tnnce. -I «<’' 



0 ] 
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t "ft <•< • liT tl « n if n » ( t tmrtion f »• i 

n I »il. nrf Ini}'' wiinriirt — IVr ! 

J. in Cr T'-f -* 'f I*-'’} C "irt, 

llnmn] | 

(••) /'» fff/-Nrr /»»»• f/»r i'ift»rrntlnit. I 


140. (1) Prerioui conrictfoa (if »«' ) 

('“) C miirtli'ii 

Ali'iS M « f t}in ruifrn'f Af* U 

150. (:) Eridenco of specifle ncl«. 

(>) Act* conmltlcJ lonj; time hro '•"‘•'i 

I'Ti'l'-nro i« R> rvi'l'-nr'' of 11'' fnrln'i 

li-ti .r 1,»1 It .ISC 1.'«0 lie N T*-*' 


(0 In ci*cii under cl. (e).— Tinn' «««•.« !«• 

• ili.fsrtorr «iiil''iir'' tli^t lli'' n''«u»'‘'l 
»i>tn''l}iin^ ♦ r laV«n»orn'' »lr]* lliil •»> 

inlrnli'm 1<» fir'll: lli'' )•"!<'»', nr lint iilili'li I" 
«tX'S‘lon tl 1 n-irli nf tJif' I'Oim [0 A n.* 

«1‘n u*. 1! Tl»] Til"' Iirw HVcn in « \ W. 
fi.\ n2(n7)j 17C N ns ilist S ll» hi-j-Im- 

oiilr *« In rr tlif> ♦ifrli of I'rniw Hr n «h iivril aticl 
tint tin* a'Tuntr nf inTn'm nlmn" i« j<'ninrili*'''l 
li»« In'rn ili»«''tit'"<1 from in 1X1 C« N IHl hIikIi 
follnufHl II C N 7s'i 

(') General OTidonco lint n min lo u ►h‘|h«i 
or 'fl Iml clnrartor' »* iiimflicirnt — Si r Iw’lon 


('!) liulnnc’* of llii* cniiiminlou of oiri'nctii l/i iIk* 
acvu><'<l. LiioHii to llip iTitn'’*«<'« ( ilii*").’}* no < '*“ 
ricti'in lia« lx><'n Iiml) S'*!' K nboM* 

151 The fact that the accused comes | 
within the category of poreoos tnon* 
tioaedlnS. 110 must bo ostabliahcd.- 

II i« not milicioiit I'j jfitn tfi-iicril oTiilonci' AH l« 
bill cliirocUT r.icta inuot bo <'»iiibli«l>o<l to rlmn 
iliat tlx- aocumil liflil ilotio romotliiii); or liLcii 
tomo »tPii nidiciitiii;; nii iiitcntinn to romniit «i>> 
of tlio offonto* tneiiliniu'ii in llio inrioui e1io«c«, 
•IT indicatHitr fornintion of o lialnt fallin(r 
wiiliin llie t-copo of tlio itwiioii So nliere llio only 
citdoncc on ncorcl coimiitecl of nciusod'n ton 
fi SBioii that JiO nas of Iml cliarnetor anil bod l>cc» 

III jail— the Court field tliat, that did not proic 

that the accused iraa a liabitual lliief [3 11 R 
200] Sre fl)*o 1 Bur -1-2 5 W It 2 5 P H 

4 1> L Hi OA 132 ri C f>21 OA 
214 24 W n 37. 


152. ( 4 ) Association with bad characters. 
See — Subch (2) aborc 

163. (')) Evidonco of the formation of a gang 
in jomt-tnals.— Sec VI enquiry etc (106) 

154. (ij) Evidence showing that there i® no 
reasonable prospect of future good be- 
haviour must be given. lO H 174 12 u. 
520 . o. s 70 See 23 V I- fOO" 20 F K. 1910 • 

301*. L 1910 


160. Employment of bad charnctora —The fact 

that the applicant employed or B««ociafc(l with 
t»rocT.conrictii one of whom wn» viiliti quently 
rent to jiil. or tint lie employed orn.sociatcd 
with lwMi>en.on« who were reputed to he tliieTc* 
and one of tlie htterwaaeonrictedforcommit- 
lincdtcoity at the applic-ant'a house, it wm hr!, I 
tint in neither ca«e, there w.'n protection or 
hariioaring within the meniitne of S MO M 
Cf I* C I L' II (IDIO) 1 q 4] ^ ’ 

167. Alleged place of concealment not 
private property of accused.— A manaper 
of a iiiiblie shrine which doci not belenp fo him 
and I* fr'** ly open to tlie public and whieli n it«od 
finenlly a* a gamhlinp resort, cm not ho pro- 
oidi'd apninst hccia«e some thicrcs have been 
nrresleil then* on scicral occasion* [37 p w 
inio] 

169. Occisional visits to the kothar of the 

acCUSOd. — Where the cnJenco amounted to 

■loihin" more than that persen* said to be of Ind 
ihamclcr, Imd been seen on occasions at the 

h-thnr where the accused did lug worV, held 

ihnt It did not justify the Mnsistmto in lioldms 
that the acca«cd Inbitually jiroteeted and har. 
Iiourcd thicsc'i 10 O C 2r>il 


160. Shelter given out of motives of huma- 
ntty.— \ person who from mere motiic of 
hitmmiiy and w itlioiit any intention of enabling 
the fugitive to e«cape from justice gives food to 
a starving man and surgical ntsistanco to a 
wounded man even with full knowledge of Ins 
vharavtcr, can not ho bound down under cl (c) 
(1910) U B &l 

100. Failure to actively oppose dacoits.— 
“It must bo borne iti mind that neither the 
applicant (Zemindar of the village) nor any of 
hi* vdlagt ra could be bound down merely because 
they did not omvely oppose the dacoita 
It would bt vervwcll if the Zemindar and others 
recognised their doty to give assistance to the 
Folice, whew pangs of dacoits settle in their 
iicighbonriiood . but tliCir oniivsion to do so does 
not render them liable under B 1 10 There is no 
evidence that the opplicant is in the habit of 
liarbourinp thieves " — Richards, C J. 

13 A J 1040 


(7) EvUIence iiiitlcr KiiO-clnuse (tI). 

161. Habitual extortion. — Habitual ertortfon 
within ct (d) must be committed by an accused 
as an individual member of the community If 
he commits these nets as servant or agent for 
the benefit of Ins' master, the clause will not 
apply. IICN.789 See 27 C 781. 

102. Habitual cheating.— When the question is 


(^) I'vtdcnce iiiiilcr (e). 

165. Evidence of intention.-In order to amount 
VO * harbouring or i>rotcctiup thicvva [v* (v'Jj the 
“els must bo <lo»c » it/i Bic luteiition of rtietHtnii 
f'lc cffend.ri from punishment, and with the obj'ett 
vif preveuting them from being apprchendcA 
U n (1010)64 


163. Perfon wto brings false r*’ 
Civil Courts by means of forged 
mentS. — The ohtaimng of decrees by m 
forged documents i« an offence under 209 
C , hut i» neither cheating nor extortirm a« 
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[Sec. 


139. Intention of returning to dislionost 

course must bo proved.— Tlio fact, therefore, 
of a person having been convictctl on n foimcr 
occasion mil not justify Ins being ticatcd as a 
h ibitual offender tinder tins Chapter, tinless it is 
sfiotMi that since ins lelcaae, Iic lias indicated an 
intention of returning to a dishonest course of 
livelihood. 0 S '70 23 P. L ISO? 29 P, R 

tdio 2 A GA 132 See GW R 18 : (’ll) 

M N 355 G II r>o 20-7.G2 12 C 520 
10 B 174 

140. Proof should be of habitual oQence, and 

not merely bad character.— It x% not suffi- 
citnt that a person is a ‘bad tlnraefcr, it must be J 
jirovi'd tliat he is n habitual uffender Tho mere . 
statemeiu of the at<-ii'>t‘d, "I ant a bad tbaracter, | 
•lud bate been to jail is not Miffiiicnt (3 R R 
20'^] The sietion doe’ not apply to 'n by no | 
means reputable ibar.ictei [C C 14} Sfe .also 
23 C 779 Rat 44 ) 


141. Proof of habit.— It is neciessan to pro\e I 
habit b\ i»n ogu egg/e. j •.iiinh.i (iet< [I AVcir 452 30 I 
P W 1912] The ciidiiicr tliat gome of the scscml ' 
ateused who hue been charged wiUi d.icoitj ncre I 

coniictf(} oj theft u not Ki>^rjr>// lo coin | 
111 ct all the act ii«eil w iih association for huhitunllg 
I onmiitlintf tlie ofleuce, e^en if the evidence were I 
idiuissible [27 0 139 (142) S-e <)P R ttiflO \ 
fO P \V 1912] ZndiMice of Bonoial rtpHte IS not ' 
of mncli \uliic. unless tin wiliiesses ton oslduco 
instnnofs of tlio misconduct imputed (3 M 238] 
To coiistitnti' n baliitual offender wiUtin the mean* 
mg of tlio section jt is necessary that subsequent 
oficneos thargml slionld have been coraniitti'i) by 
liio iittuved after the picvions tojiviction [Rat 
14.ll Tile fact of a person basing been coosicted 
on a former occasion mllnotjostj/j l,»s being 
treated ns a Imbitinl ofTciidcr, unless it bo shown 
that •‘inco his release he has indicated nn intention 
tn “ tluhonest course of Inolihood 

lO N lO] Merc rii(lriir< of general reniile as n 
hilminl offender will not do, »»Jess it is so 
oierwhelmiiig ns to lo.nc no doubt in the mmil of 
the M.iaii>trate. [Rdf G3})] 

142. Proof of actual previous conviction un- 
neoossary.— In n case under R lio Cr P c it 

aiit rnoiigh to prove by evidence of general 
• IS lie rrpu(e.s habitoal thief, 
it must further lie 


iiUrthiit.il 
er or lioiise breaker 


HiefiiettHndnteKxipic of little help (n the pjo«ccii- 
tion, the eviiloncp of tbe witnesses ctamined cit 

• tbe last date is opni to iiitpicion, and should be 
iCccived with gnat caution 12 Cr. 642 (0). 

Past mistondurt ns proof of the formation of habit. 
Sec C Xo above. 

146. Is proof of Bpocific acts necessary?— 

There is a conflict of rulings on this point In 
Bombay [S'"? fl H U lG4],it has been bold that 
« finding, that the ncriised person was by general 
repute a babitiml offender committing mi’cliicf 
and protecting thieves, is siiflicient to support 
nctinn being taken niider S lloCr. P. 0. It is 
not necessary to give or establish specific ins* 
tnnees of such ofTciices (See also 12 1’ R. 1832] 
A coutiniij siew IS taken in 27 C 779 [Sec also 
Rat 44 winch was decided in 1870] In 8 C ^ 
.643, it was held that the evidence must be of 
a nature as would lead to n reasonable and definite 
ground for coming to tbe conclusion that the 
accused is a habitual tliief [SecO S. 70i43C 
1128} IVbcio two sub-Insj’Cfctors nnd several 
pm ate witnesses saj that the accused has been 
.1 man of bad character, but it is not very clear 
from their ciidcncc s'int exactly he has hecii 
doing and bow be has been living since the last 
occasion on which be ceased to be on snrvcib 
lance— heW— that tlmir was on obsenco of proof 
that the accused Indiu recent times lived a dis* 
reputable life— [40 P I> 1010] 

14<!. fji'ittencr of )nu-f(otitt coiii'fcffoii'* 
criilpiicc ofhttblf. 

See (8) Previous Conviction and Acquittal, 

147. Habitual ofibnders not within the sec- 
tion. 

(a) Habitual forgers.— 23 I*. R 1900 2i 1’ R. 
1014 

(t>) Persons in tho habit of bringing false 
claims by nie.uis of forged entries m 
books etc for the puiposc of Citortion — 2.7^P R 
1884 • 28 P. R 1914 : 4 O J. 143 • 10 Cr. 88 j (>) 
See IG A J 77G. 

(c) Persons committing extortion 1'°* 
individual capacity but us servants of and for the 
cmplojcr, e. y. hnritindarci' or agents of zemindcr! 
27 G 781. 


[•Ml'ir r.^]^ 1"'“'’'°* “«t'ml prcMons ccmsicUoii 

MW H 57, 

. ivlaonco of avitnr.aen» . 
batchoB.-wi.rr.. . examined in 

tlan worv einminM .i . ' " /‘’r the pmsecii. 


»hc)iiM 1 
liiilf Ilf tlio nr 
whM lluir wi' 


(t) Vetef'* vvlevunt asjtroof of httd 
rlut ractcf". 

148. 'What tho Magistrate is to ascertain from 

witnesses.— Magistrates ought, specially wlien 
iio conviction i« provi-il, to taka great caro to test 
the OMdrnco for tho iiro^'Ceution The Magistrate 
slioiild uncertain (1) what tho witnesses’ means 
(if knowing anjthiiig about the accused aro . (2j 
wliethcrtlic aioiisod is known to Ila^c ii«sociafc<f 
With crimmals , (J) whether bo has frciiuently 
been known to hnic been near the place where 
thefts etc, b.ivc been committed; (4) whether he 
bns um, and wliat, means of liicbhood i (j) 

whelhcr there h.is been any quarref lU wLi'eh <ho 
accused was concerned which would 
inotivo for bringing ft false charge, and (0) 
whether any uistanccs ef the cnnimfsnon of 




EVIDCSCE OF mxXF'iS. 


[Sec. 


in tbc Imlnii Ppnal Coile . and S • 1 10 Or. P. C 
iloe< not appl)' to the case of n person w)jo lias 
tlie reputation ofbrinpintj false claims lia«ed on 
forpred entries in account booVs — 28 P. R 1914: 
25 P R 1884 • 20 O C. 129 19 Cr. 885 (N). Ser 
16 A. J. 776 

(S). Evidence iiiidev Sitb-chnise {e) 

164. Offences involving a breach of the 

peace. — Meaning. — The cxpros'ion means 

offences in %\hic1i breach of peace is jn iHciedient, 
and not merely offences provoking it or likely to 
lead to it— 43 C G7l 30 0 306 30 0 393 38 
C 156 25 0 028 29 M 100 26 M 469 OA 

132 20 Or 543 (B) 9 0 0 9S1 

165. Nature of evidence to be given. — 
•'Offences involving a lircath of the peace” means 
offences of which breach of the peace is an inqrr- 
rfient, and persons cannot he bonnet down oiiless 
tbei are tound Inbitualh committing, attempting 
to conmiit, or abetting the commitment of, such 
offences— 38 0 156 5ee 0 A 132 

160. Habitually fomenting riots etc.— Where 
a zemindar’s imil li.ul led several nots in Ins 
mn«tcr'8 interest and had been convicted in sever- 
il such cases and bad always emplojed certain 
to help hi« cause —held the pothruJat m 
• /min who was proved to be imphcatcd came 
luitler 01 (c) ns having abetted the commission 
of offences involnng a breach of the peace but 
an absent co sharer who was not proicd to be 
implicated was cTcepted — 33 C 150 

167. Compulsion on raiyata to pay enhan- 

oed rent.— Where a remindar abetted other 
people to commit offences involving a breach of 
the peace in order to compel tlie rai^ats to pav 
him cnhineed rents,- held that his conduct came 
within S 110 (c) alrliongh he was A man of con- 
sidenihU' means 31 C 419 


171. Evidence of general repute not admis. 
SiblO under Cl. (f) — Sv 7 (l) (Jcncrnl rcimtc. 
N'o. 1 19 above 

172. Evidence must be specific. 

(1) U hen the evidence was that the accused were 
ileiralm of a parficiil.ir pl.icf and were looked 
u|>on gencmlli and collccti’vcly ns dingcroiis 
persons — /icfi7 — that there being no specific evi- 
dence against inch necuecd indiviiliially, proceed- 
mgs did not lie — (0 j)A X 41’. 19 Cr 871 (N) • 
fiP. w. 1917: Sec 29 0 779: Rev. C Xo 43S of 
1900(C) 

(2) To proie n charge under Cl. (f) of S. 1 10, tliere 

f>hou1d lie proof of specific nets showing that the 
neensed, fo the knonledgc of ir.iiie ptjrticiilnr tndii i- 
dual IS fl diiimeio'i* or dc^pemfe chaxtrter. It n 
not suflicieiit that pirsons, however respectable, 
shoiild come forward .and ilepo®c that thej hnie 
heaiil that ruth person <« a thief and ihmijerou* 
rhaiaeter, uheii thei/ 1hem>‘rhc* hate no peeminal 
liioi'lfhie of, or acquaintanco with, him — 29 C 
779 34 JI. 2.55 - 25 A 273 ‘l 0. C 6‘> 8 V. W. 

1917 HeeGC.y 2JO. 

173. Percons instigating armed revolution 
come within Cl. (f).— tMiero the ciidcnce 

and hndmg were to the effect that the accused 
jiersons were cng.agcd in inculcating iilc.ts of 
armed rciolution in the mind of school-boys and 
«liideiils, and that tlioy were also connectetl witli 
an organisation for hie tollcetion of iiumcy by 
dacoilv — held — IJint the f.icts were sulllcieiit to 
bring them withinS 110 (f ) Cr.-P 0.— 20C X 193 

174. General Principle.— Where the offence does 
not necessarily iiivoho n bre.ach of the peace, tho 
clause does not appli . 

176. Illustrations i— 

(a) Extortion not cominittort under circumstaucos^in- 
vohiiigndangertolifoand property. — 11 C X 789. 


168. Acts of immorality which may pro- 


160. Mere previous conviction for a simple 
prea^ch of tho peace is not sufficient.- 

(P) Erifh-nrc uiifirv Cl. (/). 

170. Meaning ot ‘desperate and dangerous.’ 

dc^pprat.' and dangerous eharactei 
U o r f u- rTi '■‘'‘•I'h-.sdi.reganloi 

mTghhour. rropertiea of hv 

I'ro 11 c X. 7>-9 2) C N tU) 0 5V R R ii, » 

•I 776 SI* M 1,117 I.jcr S7l (M 
(■", -17 C. X 2-tS 2A.M5(K17) 

vn. EVIDENCE Al 

(JO) i:i idrnrrjnr the 

170. Accused must bo given an opportunity 

Of citing witnoasos. 


(Ir) Promotion oflitigation— The mere fnct tliat 
a man has influence witii rft/i'nrK and promotes 
litigation without there being anything to show 
that bo babitually takes or attempts to take money 

from litigants by offering to them threats to siip- 
ixirt tbeir opponents would not r.aisp the infci- 
cncc that he is danffcrous or (lc''pernfe w ithiu the 
mc-ining of Cl (f)— 10 A .T 776 . S'f (a) aliove. 

(c) Gambling — Especially when the accu'cd 
a man of means — 33 P. R. 1580 

(d) Annoyanco by knocking at doors .and throw - 
ing brickbats and insulting re«l*ectab!e women by 
lewd acts 5 C X 2J9 

(e) Indecent ovorturer — person, who niakca 
indecent oierturcs to school-boys, is a trouble- 
some man and .i man who declines to pay hi? 
debts and ahuses people who sell goods to. him, 
does not fall within cl. (i) — 16 Ci 582 (M) 

(0 Keeping a disorderly house— person, 

who c.irns Ins livelihood by piostituliiig one of 
bis wives. IS not n dang, rous j.crson within the 
meaning of the section. [5 1* R. 1802]. 

WITNESS. 

forgoml bc-hnvioiir tho accused lmi<t be given an 
oji|*ortiinity of entering upon his defence oT of 
citing witnevves — 11 C. 806. 11 C. II 13: ore 
2 C3S4 
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MII»NO Of MlTNL's. 


110 ] 

177. Mapistrato c\nnoi p\it arbitrary limit on 
dcfenc 3 witnc'ssa. ui'rr' tii*- 

nfi<T r\iiTiiiTiiii!r ^’nl^ l*'l <iiit «if 

43 *' li'i'sl t.i I xitiimr tl •• ri n)^inin.r 33 

<iTi tin CT^'irl ilip imin’-'r i v^min«il 

< |u-\l to tl It cif tlio jir,>.r<'!ili‘'n >•// 

tint It «n« Ti''t ri{w-n to lli<* li* •iirit 

nrlnlnr' limit on tli* wiuic**'** wli*».o ••Ti'lonro 

tl,r .Ir-fl-nro .Ip.u.-I |m a.llnc' I'l Cr S'*! tO) 
Hat wlirro ilip Mnn^'nto ••\^iiitn''«l “tnitnoxo^ 
in 21 “ »iltin^« lit wliidi timr tho t»m« limit lia«l 
«‘iInro<l. itn<l rrfin..| tlirilcmml of t!>o «lrf« nci» 
nil t!ip IT'*) «»iinp*»o« iitcl /rf-l 
lint llio MuTMtralo ti^« jmtitiMl in tmnir n iitno. 

limit .T. (• SH 

178. Position and property of aec jsod should 
bo COnSlderOa.- llio farl lln lliomciitml Ins 
»nmr j>n'i*ortt ami ji'i’ilinn iiti.rlit in l» poimdi r«il 
tiliiti ilmlm? w iili n JM mon ntnliptlM |>p«ti«>on« 

llOCr I’ C— 1:1 \ J lOV. 

170. Accused entitled to give evidence of 
gcod character, wi.m iim omi«-o«i wa' a 

>omnt of a r«"’ii/i/t' fop n liifiotl of Itlofll 
Tpars and ».i» kutfircttil of nml tnonl fc-r l.upKlirt, 
iijt aoijtiittril luff tliat 111 11 »iil»'t«|tnBt i-rv 
pwlinu utnlir'* llOCr 1 ’ < tin nrcuvil «»a* 
cntitlml to plmtt tlint Im clitmtui. "I>il« in tin- 
nrrtpo of III* foniKP mn'tor « 1* «nti*fitt<>M 
[0 \ J JS7 «f\v ll JI7 s'lPaOl’. L l•'l•0 ' 

180. Evidence of good cbaraclcr by neigh- 
bours. “.**i>Pnkini.' j:<'nonnt ( tlitnl. thit a j 
jipmnti wlio nillr i« imionmnh InO clnnitfrl 
ttotiM fiml pon«icl<Til.l<* iIirtioiiltT m ppttinjf a I 
Hpifp numlior of 111* npit*lil>oiip* to r<«no fontnrtl | 
and to III* ^'ood tliirmtor ‘ Itifiqiic, • 13 

J lO'i'i 13 A .1 lOK. j 

181. Magistrate bound to apeciflcally consi- 

der defence witness.— If tin- Jinfmimto doos 
not fpctificalU c<in*ultr «li<? itnlcnoc for ilie 
•lefoncp, ilip Hit'll Court «<iul'l n iniml tin* m*o 
to him fur furtlii’r ton*ni<’riili'>ii UliprP n Court 
'li*l)olieTC* the cfidinci* uilduci'cl lit an Bccti-fl 
I'er*oii, it o.ij/ip ^1 spocifii re iMin* for siiih ] 

■linKlief nc N 2U (S»«) I I A J lOW- 13 

A J HVm 20 Cr tiVl ( \) 17 C \ xi .«> T I. 

19in 12 Cr 512(0) 

182. Duty of appellate court, it 1 * ibe dut* • 

of the aiijiplLite court on an ajipoTl bi mtr pnferrol 
from an order iiiidi p ^* ll 01 l*'Cr P C to look 
into the end. nee fur the ilefeneo, and after 
ilealin;- with it to come 10 a cU*ci-iun, t*teii thoit?!! 1 
the apiiell.iDt'g couii-il lijs |imeticallr isni«re*l '* 

« tin arj.'uini' the ca*e -10 C J 7 '> 

183. Where defence ovidenos is equally good | 
with that of prosecution, accused is 
entitled to acquittal. — "hm* the endence j 
for the defence to the offect that the a<vu«e*l »* I 
B man of pood clnmeter 1* o« l'•clJflfy «*, if not ^ 

treishticr than. Jhe endence for the prosecution. 

It can not lie held a* proi oil that the Beco«ed^ia, 
hr general repute, a had chancter 20 Cr 710 
(') 11 A J 4GI 10 A J 3S1 I A J Oil* 
12 Cr 542 ( 0 ) ;{n 1* I. lUlG 4 T U. l'?*^ 

184. Note— 'Vliere a MasrKimtc admit* that the 
deferc’ witne««es are such that ‘*nir»iii*t them no 
allepation can lie made,'' he « ‘"dd not lx* jitMifiot! 


Ml di*tH-liriiip Iheir ctidi-nce HI .K J Itlji; 

n A J If >7 

185. Evidencs of respectable men in the 
loctlity should prevail over the ovidonco 
ofpo'.icD-oaicars. 37 i' w loin 
160. Evidenes of accused’s casto-follows and 
relatives. The end. nco of the ncctucirs ca*te. 
fellow, and nlatire* and ncipliboura is, /mm onr 
|..iar of I,c„. /he ,.,rf of c,-fc«cc, araihible in 
contiixtion with nil iiiijiiirj into pcncrol reputr 

>«rl. fl4'lrucp thiiiilil nif illiray* he hrimJieii o.idc 
on lie* proiinil tint n mans ci*te fellows and 
nliliit" arc liuiiiid ii|i in snc)i proccedinp* to 
IxTjure ll.ennilt.H un hi* hihalf 12 Cr 512(0) 

21 Cf <•'»(*) 1.1 V J. miO (lOIS) 

187- Defenes entitled to show proceeding is 
mala-fldo. An crlri<c-t from a rolume of a 
4«<is<W*e< «n« held to be ndtnis(iblc in crldcnce, 

|ii onler to show that the ili fence cf the ni.cu*ed, 
III tint (he pro*eciitioii has been started III order 
locoerce him to appoint n Kuropean m.amper, 
fuunil •‘Opimrt in that estratt 17 C X. 23s. 

188. [Not© Hut where the procccihnps arc cliol. 
lenped as mihr/n/e. the nllcputicin most ho 
.«taMMhed eoiicIn*irel« either br direct endence 
,.r !•' ttideiice of surroumlinp cirenm«tancea 
which learc no rea«onnblp donbt ns to the true 
natun* of the pruceedinp -ihof] 

180. Evrdcnca of reformaHon of character.^ 
Where there is stronp endence of apparentlj* 
ro«veotable men on the reconl to show that a 
certain per*on Knt not, in reeeiif fmirs, Hted <i 
disre/.xMlfe /./e, and such endence has not been 
rrhalic!, seciiritr for pood bebavionr oupht not 
to be deiu.anded from such pcr*on. 30 P. L." 191G 
190» Evidenos should be tested by quality, . 
and not by quantity. — Kvidence should , as 
n rule, he tc«tcd bt its rjnalitp rather than be its 
<|Uaiilitc, and ii'firre the q^nltty on hath sides as 
ladifiwaf, the prfupevtioH mutt fml When the 
•|ualitT IS poo<l on both sides, the case iQn*t 
fail, if the evidence for the defence altopethcr 
outwciehs that for the pro*ecntion ^ P. R. Iggs . 
tlAJ. 4G1 

101. {rrotC.—^Thcrc the w hole nllape is diride<l bv 
acute jcirtr .feeline, and both ihe pro«eention and 
defence witnes*es belcne to that vtllape, the Coart 
oucht to pive this important fact their eery lent 
coaiiderofio". 2l* C*. 551 (C) ]. 

(JI) /-( iitriirr nj'jtolirr officers and 
^iofirr ftaprr*. 

193. Valiio to be attached to polica-evidencs. 

"To my mind, it is always straope that Sfatn'trste* 
in the present day attach so much weiuht and 
ctsmine at snch inordinate lencth the Police 
Officers who appear before them in preceediup. 
underf*. 110 The*e Officer*, penerally speaking, 
know nothinff more than thi«, that there is earreot 
in the circle, a rnmonr to the effect, that a certain 
person i* an a«<ncfate of bad characters or other- 
wise II iierson who needs watchine ntider lie 
section There may be ca*es in which such tiffioers 
do see pomethiep with their own evr* ; and i 
that €rs*e their evidence i« of eoar*e va^ual 5c • 
when it is evidence l>a*ed npon hearsay 
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EVIDENCE or WITNESS 


[ Sec. 


202. Too many Wltaessos. — Uut where the Oefence 


r<ilicc OBicers, w ho come forw aril on cither Bitle " 
— IVi Kuo\,J i:! A J 412 .SP..30 S 43 Jl-*f 

. c 13 Cr 't (A) 

103 Polic3 ovidenc3 shoald, as far as po3- 
sible, be eschewed — In S lio ca«es the evi- 
dence of Official MjtTiosses, like Sub-ln«pcctors of 
Police and Inspectors, should as far as possible, l»c 
oeehewed Police cMtlcijcc should, if not Mholl> 
di-eartlcd, influence the JlaijiRtrate’s jodgmciit as 
httlcJS possible— 41 M 450 2S I C 3^ IOC 
J.2'12 


203 Groand oa which a Magistrate may re- 
fuse BUmmO as — When the Jfafristrato is called 
upon to summon 230 witnesses in a case under S 


104 Polics diaries — police dianc^, when they are 
not diaries of the ini estiffating Officer*, are 
dangerous evidence in ‘S 110 cases An order 
ba«cd mcrelv on such dial les cannot be npheW — 
1.1 A J 112' 10 0 C 16H 

195 “History sheets ” — “Hislorj sbeets” arc not 
CTulenco specially where the Official who produces 
them 13 not him'elf responiihle for all the tntiies 
therein— 20 Cr (iV9 (A) 

196. Poliea report— A report by a JVhee Officer, 
which is not supported by evidence cannot be the 
liasis of .in order under S 110 Cr P C • 5 W R 
2 The production of a PoUce report is not in 
ercry ea«e a complete answer to tbe allegation 
that the proceeding* ondci .S 1 If) aic not honnfdf 
—17 0 ^ 23S 

187 STidenca of unsucosssful Police— soar- 
Ohos— Evidence to the effect that the house of 
the accused was searched iiitsucces«fulty on two 
occasions by the Police, is not <ufficient for placing 
n person on sccunty— 20 P W. l<412. 

166. List of crimes in which the accused 
was suspected by the Police —in a pro. 
cccdmff nnder S 110 Cr P- C. a list of crimes in 
which the acensed was suspected by the Police 
Officer H inadmi<stb1c in evidence to establish 
tbe reputation of the nccn*ed 13 Cr 9 (A) •. 21 
O 0 13’ 10 0 C. ins - 10 0 C. 132 5 0 C. 
2<X1. Si-r 11 A J.461 . 20Cr <te9 (\) 

199. Hyidonce of Polios Ofllcars as against '' 
evidoace of respectable men of the 

locillty.— The evidence ot a large nnmber of 
npparrnily rcpectablc witn»**cswho live in tbe 
locality should prevail over the erwlcncc of I‘ohce 

Mfficer*— 37 P W 11110 

(J’-i) ff'lhie-i'Ht-H. 

200. Not necessary to give list of witnesses 
In the Preliminary order.— It is not neccs. 
►.Try to giTi a 1i»t of witncs«cs in the iirchminarr 

nrd..r, _.ri C. 2n . 17 C N. ”j«l 

201. J. * , . 


1 • •pinllid In niinihcr the wiinesiVB o 

10.1*“*'.’“’'’*'^“*'""“'''''*“*’“** itwss nc 
1 .!! . Msirntmtc to pnt sneh a 
1 ?/. r-wn. whom the defenc 

Ito rinmlii.._22C N. « 


257 Cr P C]‘JCA 239. 

204 V.T.+V.a Ortnrt.— 

ually 

lesscs 

tcan 

not restrict the cross-evamination of such wit* 
ne8<c8 by cither party to the subjects on which 
it had examined them — 35 0 24.3 

205. Magistrate bound to assist accused to 
prodUOB witnesses . — X Magistrate IS bound 
to flvsist the accused to procure the attendence of 
his w itncs*e8 bv issuing summons to attend— 22 
1\* R 70- 1 O'L. 130. 

206. Accused not entitled to rec ill pr<>seou* 
tion witnesses for farther cross-exami- 
nation See— Koto No. DO above. 

207. "H" ■ ■ ■* ■" 


oUhongh he does not say explicitly that it was im 
that purpose — 11 C N 739 

208 'VT* —n general 

• vell’Knoivu 

’ N 789] ' 
lal eiperi- 
8 Bur 53] . 

« itncRsea having means of knowing the tnovements, 
con«tant companions, means of livelihood, antec*' 
dents etc of accused [2 B R 57] 

(J3) ir/inffKnnf (‘vldf'tire untfrr ff- 

208, (a) Extracts from jail registers and certi- 
fied copies — of previous convictions (iihero tlic 

identity is not legally proved) — W 0 1128 

210. (b) Facts older than the previous soc^ity 

bond.— 4 r. R. 1007 . 2ft X. 200 | (’05) A. A 3» ‘ 
10 C N. 223 

211. (c) Uncorroborated testimony of 

provor in a previous case.— 5 L. 1* i2- 
Cr 170 (b). ,. . 

212. (il) Confession by co.flccusod— in 

has implicated himself and two othcis_ of U' 
accused in connection w ith a certain dacoity cn*e. 
22 0 N. 408. 
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VHUHIt < COMh ilO\ 


213. (•*) Adml^^'oT by the accused thnt ho 
haft been in jail -flrxi t) '.t )r r. n i.-fi rinnc- I 
trr wlf-n tl ( ro i> in'tliinc »1 <in iiinttiri«n 
Imliitnil f fT- i.iIt - a n 11 L*’?’ 

214. O Eridonc3 oT nnaiicc^asriil poUco- 
Bcarche^ — I'l 1' 'v 

215. (p) A weak nnd unsupported charpo «>r 

ttii»rl)i> fin'(w5(ri’11.r nrt‘ii»<'.r» p«i.t « I arnr 
liT {• J'roTr>.| 111 JIW II 

210. f.) Eridcnca of suapfc'on \ilt (i) 

Ml jicf <if t*i nrril ri-|'iitc { 11*7) 

217, (i) Eridcnca taken in previous trials, 

ontlinir in noinitt^l - (>■) I'nii'ni* \ptjHi«inl, 

218 (il TJi<> fiot Ont tiif neeased has tenants of 
bad character i'* wiiom lio I. ml« in»»c> III 
•lifTiciiItv, rlo -fi C J 711 

210 (1) Eoport by po’ica officer nn'npjvirtMii.r 

»ri«Vncc — \V 1( J 

220. (I) \ hti'llnril cnniiof lx? )< >ini<l <1 ■« n niul’T S 1 10 
C’ 1’ C «n th" fiiltoiTin.' i.'''**"’!'!* 
li<* i« Iml.lnnl of irnnof* of lii'l rli irni icr (.') 
llisr III* lx ilin inili*ijTn nf all flu' l»i‘l 

rlian< fi'r« (1) tint lu’ rumnnlU n»»oi i iti * «iili , 
tlipni, ktiowin? them to In' nn-l l-id « Inroo i 

trr* anil ( 1 ) tli it hfi h n mivlntor !»< tl>n‘'« < ] 

nniltlirir iietiin*— fiC J 711. ' 


221 ( 2 ) The following circumatancos nro not 

sufficient for jilnrinp a innii on gcctirilr under 
S no ('•iH'ciilh « liere 'tlir*!* cinunntnnecs are 
f him II to linye Mi Hired n jinr nfti r the ili«nii>‘»nl 
ofn <om|il.iitit of hribe prefi rred lir tlic necu<ed 
muint two pohre Siilj-InsiK-ctiil^) (I) TwO un. 

succsssfnl searches of his house; (J) iin 
I iTiiit; liei n fei II in the compnni of l■onll• smjircf. 
nl jH r»oM« none of « Imni lim ever In en eoiiTictrd 
of thife (I) Vllet-ltioii Ilf Kimip 
him’ III. I • to the effi et that |«eopIr of tlioir rillnf-c* 
III iw Inin tn he n 111 fiioi</i, while no coinplninnnt 
hiH l•\l•r «u«}»eeteil him in n theft tii«o -20 I’ W 
1«U«. 


(tit II hat in Cl i(l4 nrc— C<fse)i. 

222 (I) Uhin 
vthi-M iliir 
•It III. r li-t 

■iikI (tiiim 
nnj- «ati«fii 

that tlii« * 

tneinii.jr of f* HOC” P C— 15Ce (C) 

223 (2) Uhere the evidence i« to the effeet timt the 
neeu«<a per«.mfl were cnfmpeil in inenlcnlinf i(3cn« 
of armiHl remlution in the mind of ■cliool bors 
and Miidenis end Hint tlicy wore also ennnoeted 
with an on.mnitaiion for the eollection of money 
liv daeoitt — Hr/d— lliftt the fnct< were sullicient to 
brine them within f* nO(f)Cr rO“21OS*103 


Vlll. PREVIOUS CONVICTIONS AND ACQUITTAL. 
J. Prei'toits CouvSrtfous. 


224. Previous canviction :a fnot substantive 
ovidencs. 

Pretiom coimctionx nr.- not anlutantiic endenee in 
a eiiye under f< 110 Cr P. C ilioiijrh tliet m>*\ 
have an cffi et in ilrrnlinjf for w hnt [eiiKth of time 
theacen«e.| It to be hound down 13 C N SIR 

10 B 17J 2 \ Slj 12 C .'120 

Note. — Evidenee of preTiiin* com letion for offences 

11 admitsibln us cvuleme of ‘Inlnt ’ 

Ser .5S c JOS J r 15 IGli 15 1 C Rll 

225. Magistrate's duty when no previous 
conviction. 

Majfintrates outfht, specnillj vrliere no previous con- 
viction is proied, 111 take preat core to test the 
evidence for llio prosecution nnd to assure them- 
selves beyond reasonable douht tint the acvn«eil 
IS renllv a Imliitual offender of the cliss iiamoil 
1 Pur S K r,i2 2 B P .57 12 C N 2^ 

Ser WO 112S 

220 , Previous conviction must bo legally 
proved. 

"heneier it is reqinredfo prove n previous eonne- 
tiou, w hetlicr it be for the purpose of enhnnee- 
inent of punisliinent under S 75 1 P 0 orinpro- 
ecediiifrsiinderCImpterVIJI Cr P. C , such pre. 
vious conviction must be proved strictly nud in 
accordance with law Unless they are so proved 


no Court, whether it he that of a Presideney 
.M.asri«lrate or not, cm properly tnhe such previous 
convictions into consideration ns acmin<t nn nr 
cii‘ed person. 43 C 1 12S, 

327- Proof of previous conviction. 

Previous coniiction can not be pioied by the mere 
productiou of an extract from the jail register and 
certified copies of )ireTioii« comirtion* without 
proof of identity . 4-1 C 112't ' 


228. Additional evidence to show an Inten- 
tion to return to former course of life 
necessary. 

“The mere fact that the person, from whom the 
secontj wax demanded, had been previously con- 
victed of offences npniiist property is iiot.'^iii it. 
•elf, Bufilcient to justify pioceedinys under S HO 
Cr P. C , unless there H additional evidence that 
the person rompHined apiiDSt has done some act 
or re«unicd avocations which indiiate on In* t)g|-t 
nn intention to return to his former course of Iifo 
anil to pnisiie a career of preyinjr on the comnin- 
nitv."— Fti-iKfht, J 2.4 M5:(iW R 18 jef. 
520 1011 174- C .4. 132 S.c Ponj Cir’ ClTau' 
terXLir P. 1G7. '' 


220. Previous conviction for a paltry offence 
not sufficient. 

Previous convictions fora simple breach of the peuee 
are not soflicient to j’ostify a Magistrate in de. 
mandin'' secnnly for pood behaviour. 4. X.P IJ-* 


20 
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LOCUS PCNITESTIX. 


[ 


230. Facts which formelthe basis of a pre- 
vious security-bond can not bo consi- 
dered evidence 

Kvidcnt «■ relating to put"* which nit* ptior to the* 
(late of the eapir\ of the jncMOua •!tcar»tr-bond la 


not cvhlciite ill a suInccjiiciiI s(M.imty-l>ro( 
2>A :?0l). l!) C >*. 2.>5. (05) A N :U 
I90y. 

231. Doca S 3'>7 Or P. 0., npjil\ to impri'^oiir 
ilefaiilt of ■secnrity’ S'p— (17) >Ii«cennnoo 


Ji. Prei'iofis avqfiiffal nr tlischartje. 


232. Judgment of aciiuittal establishes in- 
nocJtics of the accused. 

Ajuilgmont of acquittal fully eslihUtlica the inno- 
cence ot the accused, and a ciiminal protecding 
which ended in the acquittal ot the accBSCcl cni 
not he relied on hy the Crown at cinlonce ot had 
character in a sub-cquent proceeding under 8 110 
Cr P. 0 against Inm 17 C K 213. 1ft 0 X. 60 
O S 70 hip. tv 1013, ap IV 1017 3 O J 43 

233, No adverse mforencB ciu be drawn 
against persons sent up bat acquitted. 
Where the acc.ispil wore s^nt up in a cd«e under 
S 400 t P G but ac putted,— held- -*h»t no ad- 
rer<c inference can he drawn against them after 
their nciuittxl, and the fact that they were so 
lent up cm not he relied un towore that thev arc 
hnhituvl dacoits lb C N. ftO S-c 110 X'l2) 
()mlli70- 3 0 I n. U1 Or 907(\l) ft A 3 4S7 
Cf. J{ l-JoiS.S.'Ol 

234 ‘ ' 


(1 Tatioa of the iw i l-'iicu acqmtte 1 the accused an I 
no app'al wis prefericd h> th.* Government ngsmat 
the order of Bcquittil 2D 0.* 727(\). 

235, Procsedings under S. 110 Cr. P. C. are 
not mtended to ^punish fo: indeBoUe 


233 


lint the proceo hill's are not taken as a means 
of iiuiu»hinir. m an indirect w.iy, h man who. 
though dixeliarged or ntijuHted by the court, w.as 
III the opinion of the Police, pniUy ft A dk". 


(Note —In 32 A 5'> In a ca««* win re the charge 
of dacoity had fail.‘,\ for want of snfticient eri- 
donee, but the Ilistnet Magistrate upon Police 
uiformation in-tituted ].r.«eedmgs nnder S. 110 


a<'.\inst some of the accused ami bourn 
over to ho of goal beliiMonr, tlio High 
considered the order to be a proper nm* 
tirtumstancos] S’c also 21 Cr 17ft(C), 
three spetiHc charges for dieoity hating 
the police instituted proceedings under 
Cr PC It was belt tint the Mngistra 
not wrong m initiating proceedings , but 
circumstances the evidence atraiust the i 
must be very satisfactory before secun 
be* dominded [21 Cr 170(C)] 

Cas2s.— Failure of previous prosec 
for offoaces. 

237. Unsuccessful trial for Dacoity. 

•V p *rson w as convjetcd lij the Sessions diidg< 
chaigc of dieoity but was acquitted hv 
/udicinl Cjininissionet’tf Cauit The I 
Mignti.ate thought it iiujiortant tint the a 
had boon connote 1 by the 8sisinns Jiul| 
thoj'h afterward* nciiittol on appeal 
mtialj , if not sQlel.v oa thu basis of the ca 
in t'to Sonioua case which w is rejected J 
reliable an \ insuSlo.ciit by the Appeltuto 
boaalhnn over und“r 8 110 (f) Cr. 1’ Oe 
that theorder was altog’fcher erroneous 3 C 
S**21 Cr 170 (0) 

233 Unsuccsssful trial for murder. Tin 
tinner was tried in 1010 and 1913 for murde 
was acquitted on botli occasions, in the firsi 
bv tho Court of Ssssion, itnd in tliQ second b 
Punjab Chief Cnirt JMif that haiing bee 
quitted III two capital COSOS, it w.is clear tl; 
the eye of law, he must be hold to he inn 
and ths Magistrate was theiePore in error ii 
ctnug to, and relying on, the nhovt* two cri 
trials us showing that the petitioner w.as a tl 
rauspor-'ou 8 P. hV. 1017 

239 Two previous unsuccDssfuI pro- 
tions— The Cliief Ciurt. Punjab, quashed p 
dmgs III nil intrrlociitnrj stag'' on the griumi 
the accused his already been twuo ntquittt 
ainidar f lets and ciidencc, and nothing m 
inqjcd against him 17 P M’. 1010 


IX. LOCUS PENITENTI/E. 


pMtStlar'- “■■‘“"■'“''’■'MtKxltolocu, 

■ 1-' I,'*’* ‘"'t in* punishnient. It 

l.nr^fnr^'^ M 1 * ‘^"''■ebj shows tlist ho IS 

..T.(M7) (I'.)!' IT K""""' "l”"“ 


(2) It IS not fair to rim ma before lu 

an opqiortunity of showing that he i< wiUi 
adopt an honest livelihood 41 C. 112^! 
78:{s 12 C. 520 17 C X. 23S 28 A nCHJi 
A K. :u 15 W.n 18; ft W. n lb- 9 
(ap) 30. (W— ’01) U II 22 (1«13) U 
bo. to J :u;i 

( 3 ) ItisiiTj' undesirable to proceed iimler •8 

Bgaiiiat n person w ho is trying to reform hi> 

and til liie an linne«t life —10 M T. 333 



1S5 


110] IINU 

241. Time not coasidcrcd Runic'ont for locus 1 
pcnitcntlno j 

(1) r. Ill .Ti c :<{ 1 

X. FINAL 

(t) I'imtl urtlr r /•hnttlil rnrrt "{mmt 
tr Ith inrlliitlDttru outer. 

242 Till’ fitnl 'inl'f efirn'']>otii1 wuK tin* n"t»cf 

111 flioir »iu*i iin'Vr Its nn«l ►In'iiM iwi 
imjio-f cntiiJiiiiiii" n« tn ilii> ninonnt. nilnrf- 
jirriinl «if llip ix-r-iriti wliicli win »i«>« « ii1i*n«l 
in t)if nri.-inil i.nlir («»•) \ S •Tfi ll tt 
la-i Si’.M 171 JIH t. n 7 \l T t'-2 I 

11 (I r 1.1,7 111 1* w I'lio 'S> u 11 II I 

r W 1'H7 V ils |,f<iTi^rt (1) 

[Note In r.i‘i‘i< wJirrw lii’'i\i»*r UMiiriu i«rtnm««\j 
nrco.m. Ilir Mil'I'ItiIp miplii t» |•«llo fronli . 
siimiiii,ii« (I 11 I, (ij.) 41] 

243 Tinal order is illogol when ncc5s‘»ary 1 
formalities have rot been obscn'cd. | 

(‘Jj llrquIntteM of ti rufltl Ihtiil onlt r. 

(J) Ulion nubutniico of tlr iiifnnii H'i’H rn<i'«il 
«* Tv»ium«\ liv S. ]\2 Cr I' C lii« ii<» l-w n itimii 
m tlie notice IT !• \V I'UO K I* n I0|i) 

(2) When tli< nmicc liah iniHio II iKnunall* unol 

mi the |icraiin tn wham It IK j.'ii< » 1’ " 1®*'! 

30 >1 2s.* ,5(v nlK« 2 Wiir 5»1 ll.il l.'l- 
244, Pinal order cannot bo mado on tho 
basis of a notice under S. 107 Cr. P C. 
Wlicri' tlie notice rcnuiroK a pi'C»iiii i<» kIiow cause 
win lie glioiilil nut l>o houii'l to keep llic ix*aec, 
oriloj-caii tiot he iiiudc luinliiitt him lo he of good 
hclnriour C "Its ‘lee ,1ij M 2W2(i ic« •e>»o) 

246 Final order cannot bo made exparle 
Order ciiinot lie mule ei jvi./e withonl ciHimry 
and jiroof eioti in c‘i«ci where the nceuieil, on 
being rei[iiireil to show caiiM’, fJil» 1<> d® 

Kat .Sm J C I, IH ') A 152 
240. Final order must bo based on clear and 
legal evidence — 'Irdcr mn-t be b-T-eil on 


di'cntioii i,i iHit <on(liK'il to tase« m wlntb 
poiitiiu cMdonce i» fmlhcomitig of the cowmiK- 
*iun of criliii’ In the actiiseit j 91 2*W 
247. Magistrate should g^vo reasons for the 
finding based on legal proof.— The mere 
finding tint ,i person was of ba«\ charactCT ta 
not suliiciont for binding down the nccusdl 8 
M T 2t0 10 1) 174 Src27CB5fi 

248 TTote~-\ Mgfu.tnii- making »» onlir under 
tills Bi’ctiim, or a Sessions Judge conhnriins the 
^ame under S 121, n bound to Jincl a ijiecifie 
ground on which the order nn> be hiiml Whew 
there 18 I finding in pcnej-nl terms e <1 tint the 
order la ri’H.iirod in tlie iiitorc«tH of the romma. 
nitj- ut luge, such finihJig n®* miBicicwt for 
the puij»>«,R of S 110 27 C. bV! [S^alsoo 

1).72] Itut a (Hiding that lhcsmus.a w»i1.t 

geiiii.il reimto H Inlntiml ofTiiuler e- »uflicient 


OKIU 1:. 


I*') )0 nioiiths 111 V O ,3 ‘.IIP 
( J 2tti<-iif!i*i III {0") -i K 31 . 4J C. 112'' 

(0 one week iti 2S A 30(5 


ORDER. 

t« siippiirt the nidcr It is not necis'i.irj togiic 
or e«tii)i1i<li specilic iiKt.iiiccK f) R 11 1(54 
240. Order must show thot Judge has con- 
sidered the else of each individual 

prisoner — in tnies of jomt enipiire under S 
no Or I’ C encli ntcuKcd is entitled to nn 
eniirelt indepondent cwminntinti of Ins own 

< I'.e There mint he nsejnmto finding m-ainst 

each Hitii«e<l .i? r HI .35 C 020 4 r K 11*00 

I f U ty'i 25 1* W IHO** 

2SO. Magistrate should discuss ovidoncs of 
either side in the judgment— 30 I’ J{ 
lOlli when eiiilctiee on both gidoK is of an 
iiiiiifTcrt lit nml iiiterestcd clinractnt, the proKe- 

< iitioii must fill 4 1' R 180^ ST 1’ H IHO.). 

261. What la not sufficient ovidonce for tho 
purposes of an order under S. ilO. Per. 
'OiiK ciiiinot be bound dow 11 on mere iwidcnco of 
gii-)>iCM>n when Kiifilcicnt reasons for the Biispicion 
.lie not giren MIC N, 41.3] Mere association 
uiib men of b.i(l charoetcr is not BUfflcient, unless 
ih( n««oemtion i« for the purpone of committing 
anj of tlio offences cnumernlod m tlie Section 
[rt C J 711] N’or 18 oMdeiice of witiicKies who 
MU that thej began to suspect the neeused since 
he was tiied fur, but ncquittcd of, a charge of 
d-ieoitv, sumcicnt fll C X 129] 

(.‘i ) 2\Uncr\Ut n eo 1 1 *. 

252. Forfons liable to bo prosecuted under 
the Penal Code should not be bound, 
down. — 111 a ei'c where certain j.erions aro 
halile to bo proieiuteil for acts of c'ctortion com. 
nuWcit hr tlietii, an order rccjuiniig them to 


263. 


the iiinnbcr, character and class of sureties (if any) 

re>|Uircd VO W. Tl 80 

254 Final order, based on materials of a 
previous proceeding which failed on 
technical grounds, is not illegal —Proceed, 
mgs drawn up apain«t certain persons terminated 


drew np tre’iu pruteeuuigs on me loiiee rejiort ot 

29th July. IlM that the present proceedings, 


255. ■ ■ ■ _ . ' ■ 

Krppst hunt to !«• adopfeil i tci'pt in icrrbad 

ra«c8,— lecv Bit ('O 
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ftny ImnnurK fnnn mtiifrit n imt iirr«"'- 

lint rr‘i>maMr (Cr H U«if HO.’] Tin* 
Ihcli rinirt nllrrril tl p term* of O.p »prnriU liy 
tin* wonl« “j'rr*i‘n« nf rp»i*PClaliilitT 
nn'l mlivtiticp” fur IIip wnnK *‘rr»I'c'rJal>li' lanil 
lif'Mrr*” tn Itnt K7*'> 


(ft) II hr iiiiif/ hmitt't Hf i. 

267 (I) Pairnblkar. — Km-nci* niiiinii_*h iii<*» 

111' p onilpTiml llinr inii n*«i in tin* !•' 

IipIji nc liim in lii<i lie fptifp — 111 \ I LW 
209 (.) EX'CSnviCt. Tl ■ fut Ilm tin «l 

»lirpt\ 111* <iii iitu iii'r'*inii lipi n nf 

iiirinn*" iimli'r **• 1 17 nii<l lIJ'i I J' C *1 n « imt 
Ilf itn If n ii'li r linn fiir r\i'r nfirrmnU unlit fi»r 
Ixinr 1 mri tt i*il \ |VM ‘Jpp I’l C- , 

2C9, (l) Cisto-fcllowa tunin’* •.InmM tint In j 
rojrttpil iiiPn 1\ <m i1ii trr'iiuiil ili it tin v iir< c i»ti . 
ftllinruiir r<1ilir<>- liftin' inciful [Mill It as 

‘'1' 17<] Till' ini ri' fn t til ii tin* Biirot' lM*l«mjf« ' 
to till' pniip trilic III* tin nr» ii«i il i* no ili»«|mli 
lication Cr H ai of II .1 ’01 

f7j Maf/lMtrfttr Mhfiiitit not hiijio'<r \ 

tti'hffrai'i/ ruiifUtioiiH. 

270(a) Tho amount should not bo oxcossivo 

A Mu)ri<itniU hIioiiIiI <oii*i<U’r tlm stntnm in lift* <>f 

the ]n'r*(m cunccriioil nml ulioiiM not (:i> l>ct«inl a 

sum for n liicli tliprc i> n fur |iu>t>.tl>ilitr of In* 
Ixmtrnlili to liinl munlv (f 'I II (a|') IC 

i c cst aj u n 3i ai \ so > s lo 

10 I) 37a ] 

Till' minus of thi’ actimoil klioulil In con«i<lprpil »• 
nnioiiiit (0 C 14 JC 110 2C OM 

1 c I, 2(,s aa w It 74 111 w n i 23 w 

(■00) A N aoi 10 I) 072 I M H (ap ) 40 
I r 15 ISW 30 1’ Ii 18<I0 17 1’ It lOOO 

-’+r II iiHX) 30 1* It ivoo as p it looi 

00 C l<J<t] 

^71 Nots— -KtniMiiit*! t on«nli red oxeos'ite — 

low H 1 [Oho m sum of Ua riO.OOO , two, K' 
10,000 oicli, mill tliroc, 11* 1,000 oacli ] 
a>W U 74 [Onoin mini of It" 10,000 with two 
sureties of its .'>,000 cocli] 

-C 110 [liiinil* Amoiiiituifr altogotlicr to Dpwnnl* 

of It* 00,000] 

1 C I, aOS [Setuntv of ItK. 20,000 in 4 siirelu** of 
Its 5,000 oacli ] 

• ^*1 H (iji) 10 [Hpciiritv of tliioi. iHTPoii* in two 
Ruri'tu's cf It* .500 o.icb] 

H>IJ .172 t Vboiid for D* 500 for one joir «>tl« 
Rurttio* for tlio like amount ] 

272 Note — ^Tho Hiffli Court will rcdiii’c tlio amount 
of spciint' if iinrpa'onalily CTCoa=n r — 10 15 AiS . 

2! A SO 2S 1’ R lilOI 1 2 C. dSl. 5 S 10 

^riififsti-titr shoitUI not viilr intt a 
frciifiti/ inrrrft/ on the f/roitinl of rtfu- 
fiotivltlj,, 

A Matriitralo Ims no rJglit to imi«o“i' an arbiirwo 
condition roomrniK tlmt tlio mirptips to 1«* furiil«li 
cl i„«./ iipMp rrfulnl tn tl.r " Uum-t 


[aa U ft .17- 111 C N 1027 4 C. X 707 

a'l A i:n lo ii it i:is . o o c, lo'i ns p r 

isso air It 1000 o r it lou s s 17,1 
1 s .1 (-11)1 II II II— Con-ai c 155] A 
little n llpitiiii) will slic'w tlmt a relation i* more 
likilt than ant oilier person to liaie initucnce 
nrerninm. anil will l>o able to keep an eve on 
liim 111 sliort ri'lation*liip i* n recominoinlntioii 

(t.i* It mil a:> \ i.ii ] 

‘■!t4<rf A Hiii'Hfi in not nerrssarHn iin/lt hv- 
raiitr hr {h not n nrtf/hhoiir -llicre i* some 
•list rio net of I'luniim on tins point Resulencc in 
tlie ui i^iilKiurlioiHl at le.Kt at a place not far off 
from the phei wlieie tlie ncciiHecl reside*, lias bc^n 
diemiil iieteii.irr. beiaiise utlierwce tlio surety i* 
not likel* to be able to exi'ici*e nnv control oter the 
aiciisisl (s'.e21A 47 20 A 20(1 (’US) A N 
I'fl I II Ii 520] Rut later rulmfi* art* n".»in«i 
the imposition of sueli restrietioiis [Sec 10 A. J, 
r.l l.'i \ J «1S lOA J 2(il It Cr 2U(A) 
ai C- :i77 (B) 17CrP5(C) .'J.r (’15) U R II. 

►(>) III S A J 7S5 It w.u held tlmt “if the 
Mairi'trate I* «.iti*fic’d that the simty i« able to 
eaercikC propi'r influence over t)ie nceii«ed, it i« 
imni.iieriiil where that person mav reside " 

VTn(<0 Ahlllti/ to f’j'crr/ne control oren the 
iiccntcit, 

riie much dcbateil point— Should the surety bu iiblu 
to control the necused ®— In* been flic rubject oT 
disciKsion ui fjiiiic a liost of iiilin;;* Tlio prepon* 
deranee of jiidteini opinion seem* to ho now on 
the Hilo of the necratno' that i* to *ny, It i* 
not a ntcossary coiubtiun for tlio ntnesa of 
a eurtty that be sliouM lie able to control tlio 
accused (43 C 102t • 3? C 11(5 37 C, 01 • 35 C 

too (401) 0 C. K. 5'JJ t C X, 707 4 C X. 130 
15 Cl 251(C) 10 11 R 133 10 A .1 35t 14 Cr 
214(A) n O C 2(57 CO C 10') 24 P, R 1000 

I S J4 (’14) U 11 1141] The euiilrary view' 

has been talon in 20 A 20C) 2tA.47l ('OS) A 

.V in') Cni) A K 143 12 A .1 7 n5 . 41 C. 7.17 

II C 70*4 21 C, 155 • 13 C N, fiO 1 S 4(5 3 S 
2» ft S 2-*t) « Bur T. 53] 

270 [Note — It IS not propei to call ujioii sureties to 
elate in wntioK what iiiQucncc they liarc over 
the accuse I mid to reject thcmiftliey fail to do 
so —37 C 01 ] 

277 Pecuniary fitness of surety —A Jinffistrato 
tjn not direct the exclusion of inimoveablo pro 
iterty from the seennty to be furnished (IS p. R 
IflOO] Cr n S of 21 1.1P03 j Cr. R 2H of l-l 
XKJ 

278 The Cdudition that sureties should bo 
inhabitants- of one village is arbitrary 
and illegal -(’15) U. H liw. 

(S) Illvynf Ortlri-M. 

279 (•) Orderdireclinj* tliat Ihektirilv should pledge 
ms proprietory right in land.— 7 N. P. 2Pi 

280 f2) Order directing tlie accused to deposit cash 
in licw of takm;r a bond for ptwnl iieliniiour.— (i C 
U 1 A 751 l:.il C71 C..n -7 M'. n .30. 

(.3) Order dircctiuff sureties to state in «n(iii_' 
what influtme they have oxer tin* j>er«or.s lioinul 
down for poml beliavi&ur, nud rijectiii.' them for 
fiiliiist..«los-. -Jir N I'l I** II 



iSs 


lUKfcM'LMUTifc'J WHICH ItTlAin. 


i Sec. 


(if) Jlirft'f <ni<f H'hU'h ntn'it 

he ohseyeed, 

281 {\) Personal bond of accused— Saieiu*^ 

^utllont tlio i)ois(ma\ lion'\ of the ntcu=ed is 
confrarj •ind iio le"fil «r<?er titit follavr in 

linisnaoco tlioroof. — 2“ A 262 


282 (2) Separate bonds from acaused and 
sureties — TUerc i«i no nairont in law for talin" 
sep irate bond'* fjofn die aeciisftl jimI bis snietic* 
uuHviilu.tllj' anil scM^railv eTcceding, in n^itrnp^te, 
llic amount of ‘iccnnty ileTnnnded — 30 P K 1800 

283 ( on ■which 

■ I^ntl i>. net 

till immd 

fur winch »oinTit\ rcrimiiul, cnmmcncco, it 
slioiilil {il'Jinlr sfntc die date fi» nliicb the poritnl 
expires— t Rnr 270 (’tlT-’Ol) U B 1 110 See 
3 M. 23S. 

284 (4) Period and Amount for which aecu- 

rity is to be taken —Seennli ennnot bo 
recpiired for n foiiyei pcno.t i„ /©» ahuyu amnmt 
tliBfi that nirntioitcil in tin? itntice issiioil nnilcr S 
112 Cr V 0— 26M. 471, 3 8 230 8 S 22<» 

(’00) A N 270 HOC H>1 

285 0) Provision as topaymentofpenalty.- 

Jt is a «erj(ius wistnke in tbe boix) tii male e.icb 
Ilf the fiuu’ties liable for the fnll iicmltv of the 
hmul— iBur 270 {’1)7-’0I) U. 15 1 U» ' 

[Note “A mistake i« the form of tiomi cannot 
be rectified muki* s .>3? Ci. i*. c— ssp it 
1110.1 ] 

(10) (Jlmfiuief nf the bond. 


280 (1) Liability of principal and surety 
joint and several —Tim imncMial ,a..a xnrelles 


Xll. ALLiec 

291. (J) Rs. 10s nm1 jjo 

TUo mere fact tint S lOs Cr P. C mm b.-amib. 
cabtoiWimit onxttim ;.in«ibetioi. offl.e dint 
imtler 8 110 Cr P C— 7 25 

292. Ci) Si 100 ami no 

Prw.coJitijr« itiulcr 8 iio (ihoiihl not W 

.51 M. nvi (.v)j ^ 

203 (3) Sii 107 uiul no Cr- P C 
Wl.it, till- Iiubmi. „i.o«g ,1,„, 

» ii.ai tliiri* isanapprc- 


to S bond are oji fiirfeiliue jointly anil sptcralh 
iiAblc foi the iimouiit hxcif in it. The nsiinlptic- 
tece Rfioulil be to reipiire the principal and the 
AUieties together to ji.ay the aniocnt forfeiled All 
• iIhpc i»f them Cdimot bo c.illcd upon tojuy the 
tiill funoniit : the sum iiaineil can be recorcred 
oiih once r0i-‘0fl> fj- H- I 13 • .51 (’M) U B I 
ir»9.8fi. \7» f,',... — 3ii C. .562. 

287. (2) Bond becomes extinct on payment of 
penalty.— A bond becomes extinct j\8 aewan as 
the jK’nalty fine upon ilefanlt is exacted, and it 
cea«cx to be in force — llP.If 18S0 (’D'i'-’Ol) tJ 

C I. 20. 2fi 117 V13) V. P I 159 26 P II 
lb'll 


(Ji) Mhvt'iUtnvons, 

288. Simultaneous bonds under Ss. 109 end 
110 illegal “"A ^7ap'***Vte cannot rcqiiipe the 
esecution of twn sccnriti bowls, mie under 8 109 

Cr P C. and the other under S llOfor an SKcre- 
{rate pin»od of lA months— Ka< 0/ij S(c S’t 21 
&'>r> \1 Ct. GM.T 158. 

al'O 8 C, N* r.43 

280 SsGutity for more than one year should 

not fic (Icritamlcd except Jti icry had tase« —16 Ci 
614 (If) 

200. Cancellation of bond with a view to take 
fresh security,— The District Mafilstrnte can 

not c-xMcel B hnml oeecptcil by tlie trying Bfagis- 
trntv and cnl) foi fresh set wnti on objection being 
ukenbvUie pnhee — 211 C 4;7 • 1 C.y.394 10 
W K 40. (m) A y 143 16 r B 1905- :f8P 

B U)0) 

[Note.— For fmtlar jufornutnm it reiiiurid, Sre 
KoUsjinderH 122 Cr P C inf.i'") 

SECTIONS. 

hension i»f nnr one n«'ing liohmio towards a 
p.<tticuhr pcTi^on fir iicisods (.itid not the com 
nuiiiitv ax n w htdo], he ougbt to bo bound o\ef te 
keep the ^KJ.icc.ix pro'uled by S 1D7, and might 
not to bcjiioteedcd ngninst timlei S llOCt P. ^ 
127 A «2 C .\ 32 2 A hi*) 

304. ProLcedniga undor 8 llOCr P 0 l.iken h' 5.i.n' 
mons issued under R. 107 Cr P C — ^lYliore sum 
mon«c8 Were sent out under 8 107 Cr P C.'^hde 
ijoCr.P.C 
the part"?’ 
f cross 0* 
iiid in fm-t 

tboic h.,s been ., failure of justice— Hfhl— that 
the trrcK«l.intv in proecdiire wax clcirJy ciifcii 
bj B .WCi P C— IlOr 65 (M) i BntS.'caoM 
282. 25 C 791 (f-02) 


Xlfi. 


206. (0 li,smi.lim,.,f ,.r..cuamv's mi.l,., s JJOCr P 

diHlon R-^ri>,)51 A 75 'f''5f«fn.tc’-iur,V 
207 (') II. '• wtf'.u /.f ii„ ail ii». ,1 s,,i , .1 

n.p K an ‘'"JUI t" "ifnnr Iml 


irregularities which vitiate. 


208. («f) Joint trill of pcrsiiiis ugainst « horn fhcK' is 
iiiknco Ilf iisjiirialion 5<e— F.mjuuy am 


200. I«) Hnldihg 

I"! Ill l,init« 


t«!llc tl'‘‘ 


3 C .1. 195. 



i;n»ni.N-c»: iXD he^jkw. 


159 


110 ] 

300 (r) ini li-f S 110 ilnriiif tli<' cmiti | 

niiinri' .>f nn cinlrr iiiiili'r !'>• (’r 1* P I 

s V N. M l 

SOI. (u) (i> (lii> iiinoiiiit Ilf •I'cnritt , 

tin' prri'»l for wliirli it i« rcniirr*'!, ntnl tilt' full 
{nrtionlir* Ilf tlif Inil lirclilmoil r'vmpliinMl nf, ' 

IT r. \v i<»io 5" IS r w I'lio 

302. (1) Tin- f ict tliit tlif jiri'liiiiinirj onlrr lin« lioon 

fniiK'il III Miili n wii\ n* In lr*iTi' It ill <l•■n)>l n« 
tn wlicilior till' jimm'ilini?* nm mnli'r ''' 101 nr 

no Cr 1*. (’ 11 r M I 

303. (■) I'nlrrmnniriit nf njii'C-xl iiinlrr 10«» <‘r 


r. C. Ii> n DNtnit Mn^iHtr.itc « itli wliotn tin' 
iirijrinnteil [nltlioiigh tho objpclinn 
wii« MiiiToil lij till* nccu«pil] 1 S. 

301. ii) R«iairinir tlm ppcnrity for ft larger amount 
tion Mnlod in tin* nrclor tiinlcr .‘i 112. 1ft P. IV 
lino 

305 (1) Wlicro the Mn|;i8trnt(' lia« not friren the 
iiccu<c<l aufliciont time to hrtnjr witnesses ninl 
liftTO tlipir ornlence rpeorilcil, the (iroccecliiif's 
mil he sot Rsiile 41 C ftOO 

300. (f) Omission to refer the case to the Sessions 
Cimrt nliere the oriler for seciirity specifies » 
Is nn e weilm.' one \ ear OP 15 1014 


XIII. (A) IRREGULARITIES WHICH DO NOT VITIATE. 


307. (o' Traii.fi r l>\ n 

:r. C 21! 

308. (h) <lmi"Miii to iii»< rt in tin 
of retopninnei' ninl seiiint' 

721 0.1. nr \v 1010 

308. (f) P.iiliire t'l ri dpi n |ir«'! 
Proeeeilmi,* 


eini“>weml I 

IS tits' nmiMini 
.1 P... S {' 


310. (0 liistitutKiii of prix.'eei1mjT8 itiicler 6 llOaftcr 
I'Suin" notice miller S 107 Cr P C (where the 
ciidenie w.is rreonled nt len^’tli and tho parties 
Ind op|K»rtnmtj to cro«s-cTnmine nil the proseeit- 
tioii minesM's and were not preimheed) 14 Cr 

«*(M) 


XIV. REVISION, REFERENCE AND REVIEW. 


Tlie !li/h Court will inlerfen’ in p-nsiott 
811 (1) When the fiiilun l<* oli»erte the neti"ir' 
fornnlitips has oecasi'incd n ini«eirrnip? of juMiis 
ISP. W PIIO 17 P 'V I'llO (ftit) P n 2i 
312 (2) Where tlure is nii utter and fatal want of 
discretion on the part <if the Mn;.'istr.iie I C I. 
20S Sec J C no 

313.(3) Whin the lower court lias not eteni'Cil aii> | 
ihscretioii at nl] or oTPrcisod its di-criinm in « 
manner w hells uiin :i«oiiable oi in sh limes of 
the hw U ll'dll (. 11 11 ill 


3l4 (4) To insure that tlie proiisions of the Settioii 
arc not made ingincs of <>ppri‘SM>n or ni'ini- 
ments for the pratificiitioii of a priinte irriidp' 

12 Cr 012(0) .JSC, lofi 

316. (i) When the slofs'iice eudcnce Ins U-s-n arhi 
tririh rejected or rejiitcd on ui«u(liiiont pn»ond« 

13 A J 1010 13 A .1 103*1 

316. (0) IMien on the f.icts foriiunir tlie bisissiflhs 
oplor the accused had prenoush been ns iiniticil 
17 P W 1010 See— Previous .Vcninttil 

317. (7) On failure tn pirc sufficient opiiortunit> to tlie 
accused, to bnnp bis witnesses and bave their 
evidence rocorclecl 41 C 100 See— Shoivinp can«e 

318. (S Where tlio at.ppellaie judgment of tbePistmt 
MsKisimte IS sliort and sbeichs .■?" 


Powers in Ronsion 

310. (l) llish Court can sta\ prcsrecdiiiirs .Se. 14 
C X CLWIl 


^20 (2) Hi-h Court can interfere nl .anj ►taire of the 
case (but will do so onlv on cseeptional proiinds) 
17 P W 1910- 18 P.'W 1910 17 C N 2i\ 

Scf22C 131 2*> C 23J 20 11 54J 23 Cr 30(C) 


321 0) lliph Court 111 revision enn reduce the nmnnnt 

of seenntj KS 11 072 2J A SO 


1 


322. (1) llifth Court t in mti rfcio III rovuiun with tho 
iippellste onlei of till' Distrut Mncistrate 

10 P R 1899 

323. Rules for interforenco in revision —The 
llipli Court will be justified m interfering when 
It IS shown /uuMo fiine that there is something 
which the courts below l.ave done either in 
s Kiess of their powirs, or by too summary excr* 
CISC of tlicir jiowerB, or by misapplying tlie rules 
of enils'iice, or bv not giving due effect to tlie 
s'vubnii' for the defence Tho Higli Court will 
nsit iDteiferc on tin' merits cvccjit in very ex- 
eeiitionsl s.a»cs 17 Cr 4G1 ( \) Sec 20 Ci CSU 
( \) 13 A J lOio 

324. Fmdings of fact. — The High Court will not 
oplinaiily enter into the merits of the case It 
will interfere with findings of fact only on the verv 
clearest niid (strongest grounds — 2'! P R 18R9 
.g,e 14 B .311 (.JbJ) fiAJ JS7 17 Cr 461 (A) 

325. Reference.— 'S'l 12J (3) Cr P C [Principles 

apidvin.; to all non.iii>i>tsHbIi' orders govern 
rcferenv.i's in S 110 ca«is— 5cr 2 C 110 1 C I, 

20S 14 II 3J1 Rat 70ft 10 P R 1S99 11 P 1! 

IS9J 13 Cr, *» 

320. Review, — ^The power to review is vested in the 
District and Cliief Presidencv Map«trates Thov 
have the jiower to release persons imprisoned for 
failure to give si'cuntv or make an order rcdncing 
the amount of SCI untv or the number of sureties 
or the time for which the seiunty is re<inired [H 
121 Cr P C ] They can cancel any bond for 
good tielnviour for Buthcient reasons [f> 125] 

327. Further Enquiry.— -kn onler for funlur 
enquiry can be made in the ca«e of a j.erson 
against whom pfiK-eedings under S 1 10 have been 
taken and who hss been released Ifitliecon. 
sideml bv the Magistrate that it is necessary to 



IUKtGl L\«iritS ^Hicn MHATi;. 


i Seo. 


ISS 


(it) liHlc'i (inil I'on'mlifii-s ir/iirh iniisf 
ho ohsei’i'od, 

281 (1) Personal bond of accused — Snictic>5 
^\ithout the pcisoiial bond of the accnsed 1*5 
contraiy tn IfiTV, niid no le'jal oidoj can follon in 
pQisnaiice thereof — 2“ A 2 (j2 

282. (2) Separate bonds from accused and 
sureties — Thei o i® no arnnt in Ian for takin" 
separate bond-i from the accnsed and his snietics 
iiiflividu.illj and severally eTceedmg.iii agffre^pite, 
the amount of security demanded — 30 P. R 1890 

283 (3) Bond alaould state the date on 'which 
the period expires — when the immi is not 
executed till aftei the date, on ninth the penoil 
for svlnch sccuritj is requited, commence'', it 
should plainlv state the date on nincli the ]>enod 
expire* —4 Bur 270 (■‘I7-*01) U B I 119 See 
3 JI. 238. 

284 (4) Period and Amount for -which secu- 
rity is to be taken — Socnwtj cannot ho 
required for fi loxijei poioif oi foi it Imyei nmoiinf 
than that mentioned in the notice isvned nndci S 
112 Cr P C— 2(iJt 471 , S S 230 . 8 R 229 
(■OG) A y 270 11 0 C 207 

285 r ■ • • e- 

' the 


[Note — A mistake mthe former bond cannot 
be rectified under 8 .■)37 Cr p C — S'* P It 
1903] 

(10) Vhurufti r o/ tho htnul. 

286 (1) Liability of prmcipal and surety 
jolntand sereral— The pnnci,«il nud surel,/s 

XII. ALUEC 

291. (1) Si lOSanA 110 

The meie fact that !s los Cr P C mar be aimh 
cable does not mist die p.nsd.etion ol the CVmt 
under 8 110 Cr P C— 28C .7 2> 

292, (2) 8s icy) aiul ]]0 
rr^OMl.ns, „,ulcr S 110 ,1,„„1,1 

Lh C > 54.1 J A joint tiial of two persons ono 
Hinder S 109 Cr. P C and the other under s'l 1C 
Cr P C. IS iHcfnil. [8 0 C 91 y-,, 90 xr r--i 

aroulgimate Rs'*]0li 
and 110 and require the execution of tw© bonds 
for .a„ aggregHe period of 18 month. [Hat W 
.1 person C.innot be bounil ‘ »«jj 

mlTerS. iro,.ml no [0 J1 T ?50 S;?"?-'-'-' 
.IS M. r.5r, (V)i 5oo. 

293 (.<) Ss 107 and no Cr PC 

\Vkr„ 11. ,.1.1,01. ,l,.„„ 


to n bond arc on foifeituic jointh and severallj 
liable for the amount hxed in it The usual prae 
tie® should be to require the piincipal and the 
smctic. together to jiay the amount forfeited All 
- Ihice of them cannot be called upon to pay tL« 
full amount , the sum named can be recovcici 
onU once. (’Ot-’Cn) U 15 I 13 .31 (’13) U B I 

159 8 8. 17d C'lm — 3(. C. 5n> 

287. (2) Bond becomes extinct on payment oi 

penalty.— i bond becomes extinct as soon as 
the penalty due upon default is exacted, and ii 
ceases to he in force — II P.K. I8Sfl (■97-'0I) U 
B 1.20 20 117 (’13) L' 15 T. 1.'9 20?. R 

1891 

(11) Misccllftiteoils. 

288. Simultaneous bonds under Ss. 109 and 

llO illegal — A .Magistrate cannot require the 
execution of two security bonds, one under 8. ICW 
Cr. P C and the other under 8 110 for an a{.qrre. 

gate iioiiod of 18 months — Rat 94G . See 38 51 
G>3 558 M .-ilfiCN). 11 Cr 50(51) 0 31 T 158; 

also 8 C X .543 

289. SscTirity for more than one year shoaU 
not be demanded except in verr bad cases — 16 Ci. 
014 (M) 

290. Cancellation of bond with a vie-w to take 

fresh security, — The District Mogistinte can 
not cancel n bond ncccjitcd by the hying Uagis- 
tr.ite and call for fresh sc enriti ou objection bewj! 
taken bj tlie police —29 0 4*') : 1 C X. 804 iO 
W R 40 (05) 4 X 143 10 P. B. 1903 • 28 P 

K 1901. 

[Not©.— P“r further information if leqnired, Scr 
Notes under S 122 Cr P C ] 

SECTIONS. 

hension of .iiir one u«iiig xiolence tonard' i 
piiticuhi person or peisons [.md not the com 
iiiunity ns a x\ hole], he onght to he bound over In 
keep the peace ns provided by S 107, and ought 
not to be pioeocded .igainsi under .8 ItOCr P C 
[27 A 92 G A .52 2 A 8.5.'. 

294. Protcedmgs under 8 110 Cr P. C t.ikeu us su"’ 
muiis issued under S 107 Cr P C — Where sum 
inoii'-es eie sent out under S 107 Cr. P. C ,xi hue 
the pioceedings w ere taken under 8 llOCr. F. C 
liut evidence 

aminiiig the 
there ims be 

the irrcgularitv ui procedure was clearly tore* 
hx S .-.37 Cr P. C —14 Cr bi (M) . But S-e30 J' 
2S2 25 O 79'< (SOi) 


205. (0 In,..iut.u.M,f procc-uK,,..* K i. ” ' 

nn u.MuU li'liii; .oniinUUit Hti.t tl" ‘'.*’I***™I 
1. ins cniVinc „ j _c A ,32 ' ''' I” I'"”" 

200.(1.) l»«ur r.f notii*. tl. nil nicn.i..l . 

l.vvond the lo< \1 hnvils of U,. residing 

■liHh.,, .8-vClK)M.N 751 juris. 

207 (.*) I>. e. nfii.n .,f ii„. nrMis..,i„, , ,it . . , ... 

1‘. II 11 l>t.1 '“Jill iKiuling trial 


-8. (»l) Joint tiiil of peisoiis .1 
n«. evidence of asscwiltioii 
Piocedure 

209. <,) Uohling of eiiqiiirj nt 1 
Ifnnl limits of tlie Mngistu 


3U I in- 


nriLHEsci. \N'n hemeh. 
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110 ] 


300 (f) I’nn nil lor S 110 ilnnifj 

niisnro <if nn nnlor miller S If^t Tr 1' C 
>'C N..MI 

301. (o) Onii»*inii t'l ‘iTtn tlio minmiit of «i-cnritr, 
tlic pono'l fnr i^lnrli it i« rt'ijuiml. nml tli<' full 
jnrficiiHr* of tbo l>icl lirrlilm'iil c'impliini'il of, , 
17 r W I'llO IS 1* \V. ItHO 

302. O') Till' f ict tliit llio jirolniiimrj nnlrr In* Iw'on 

framcil in Midi n wn\ «• to loivo it in ilonM n« 
to wliotlirr till' jirorc f ilin;.'« nro nmlrr S lOI or 
S 110 Cr I’. C 11 r 111 I 

303. (■) l.ntf’rtiiiiiii»'iit of njij'Ml iinilrr ?■. 10*1 i’r j 


I*. C. Ill n lli<triit Mn;;iNtriti' nitli irliom tin- 
|iroc<'«Hhii}.'« nriirinntoil [nltlmn^h the dijcction 
wa« nniml l.y tlio nccnio'il]. 1 S O'? 

301. (i) Ilrtinirini: tin' ^rcnnty fnr n Inr^'cr nmonnt 
tliin Mntril in llin nrilor iinilor .*< 112 18 P V>' 

1910 

305 (1) Wlirro tlm Mnjriitmti' Imi not pivpii tlio 
nrciiii'il Miflieiniit time fn brin" iiitnpsscs anil 
li-itt* tlmir eriilenee reenrileil, tlin procceclin''s 
will beset ft«iile 41 C POO 

300. (f) IlniisMon III refer tlin ei«e to the Sessions 
C’inirt where tlie onler for eeciirity specifies .i 
term iicissliiv' one tear <> P H 1914 


XIII. (A) IRREGULARITIES WHICH DO NOT VITIATE. 


307 ("' Traii'fir li\ n 'I'l.ri'trsite not enijxiworiil 

:r>c 2 n 

308. (li) (Imil'inii to iiiM'rt Hi tlic Mimninus tin* nmonnt 
of rccivnirmce ami Biiuriti rn|iiirnl t\n sC 
721 Co.. 17 P W 1910 

309. (r) Pjilttre to recoril a prelimintn oisler .s*'' 
ProcceiliiHj 


I 310. {0 lii«titutuin of priK'eeitinps iiniler b llOaftcr 
I'sniti}; notice ihiiUt S 107 Cr P C (nliere tlio 
enilenco w.ii recorilcil at lcn;;t!i anil the parties 
liail <ip]Hirtii»iti to cross ciatnine nil the prosecn 
tiiiti witnesses nmt were not prejinticeil) 14 Cr 
tr, (M ) 


XIV. REVISION, REFERENCE AND REVIEW. 


The lliffli Court will interfile in rerision i 

311 (1) When the failure to oh. eric the nccc'* in ' 

formalities has occasioiic<t a niiscamtv'e of ju<iiie 
ISP W 1910 17 P W 1910 (R9}P U 21 1 

312 (2) Where tlierc is an utter ntul fatal want of | 
•liscrction on the part of the >la>fistrate I t I. 
2CS Sef J C no 

813. (:i) Wluit the lower couit li.is not eserti'eil an) | 
(lucrction at all or (icriisul its <lis<retii>n in a 
manner wholli unreasonable or in «letiiti<« of 
the law 11 irsu ti il I! II 
314 (4) To ensure that the pioiisi.nis of the billion 
•are not maile cnjtiiioi <>f oiipii"«ion or in»trii 
menta for the pr.itiflcatioii of .1 primie arriiiVi 

12 Cr 542 (0) 3S C, 150 

315. (>) When the ilefuice Liitkiiic h.is hi*en nrhi | 
trarili rejected or ri jilted on iii«ufticieiil I'loiimls 

13 A 'j 1010 13 A J 105> 

316. (0) When on the f.iets forimn" the bisisoftln 

order the ncciiacd had prcnoiisli been aii|nittcd | 
17 P W 1010 .«!ee- I’renoiis \cijnittal 

317. (7) On failure to rhc aufflciclit opjiortiinitj loth, 
accused, to briuj; Ins witnesses and have thiir . 
evidence recorded 11 C 100 See— Showinjr cause | 

318. (A) wi,pr,. 11,0 api.pcllite judgment of the District 

MamMi-ite i« sliort and .keldn tpj.enl 


Powers in Revision- 

319. (l) lli^-h Court can «ta\ prcx-eedinirs So 14 | 
C K CLXVn 


320 (2) High Court can interfere at nni Hb.'c of the 
case (blit will do so onlv on evceptioiml ground*! 

17 p w 1910 18 r. w I'tio 17 c ^ 

.W22C 111 2>C 23 1 20 It 513 23 Cr 30(C) 

321. (1) Huh Court in roiision can risliiee the amount 
of seeiinti 10 It 372. 2'1 A SO 


322. (I) High Court lan intcifeii’ in roii'ion iiitli the 
iippellite onler of tlie Distriit Magistrate 

10 1 ’ K IS 90 

323. Rules for interference in revision —Thu 

High Court will be juitifieil in interfering when 
It IS shown jiiii.io htrif that there is something 
wliiih the courts below hare done either in 
etcess of ihotr power*, or hj toosummarj erer- 
CISC of their {lowers, or III misapplying the rules 
of .'iidence, or hi not giving tine effect to the 
.ndiiit. for the defence Tlie High Court will 
nut mteifere on the ineiits cTcejit m rery ex- 
n'ptional cases 17 Cr 4bl (V) .'ee 20 Cr C>S'> 
(A) liA I 1055 

324. Findings of fact. — The High Court mil not 

urdiiniih cuter into the iiierits of the case It 
will iiit.rferc with findings of fact only on the leri 
ilean'st ami strongest grounds — 21 P 11 18S9 

‘Jer U B 311 (.11.1) nAJ4S7 17 Cr 461 (A) 

323. Reforonco. “lei 12l (2) Cr P C [ Priiicij.les 
aiipliing to all non apiuMl ible orders goTCrn 
lefereiii.s in b 1 10 c.i«es — 2 C 110 I C. L 
2GS 14B311 Hat 70S 10 P K isp-t Up.]* 

IS93 Id Cr. t' 

320. Reviow, — The power to ren.'w i. vested in the 
Distriitand Cliief Pn-sideiicv Magistrates Tt.-r 
have the power to ntca«e persons imprisoned for 
fuilnre to give s.'curitv ..r make nn ortierredscic,- 
ihoamiiuiitafKeiiiritv'or the nuiiibor of tnretir^ 
or the lime for w Inch tin eei nritv is reijnired (■' 
124 Cr P C ] TI.ey can laueel any ^.n.l f..- 

327. Further Enquiry. Vn order f.r- fn-tbe* 
ruquirv ran be made in tlie case r-' a i-. r.«r>, 
against whom pnici-idings unJerP 110 1 arc t*..... 
taken and who has I.e.ii relsa»e<l If it ee. 
anleml III the 'Iaei«trate Ihst.t i* t 
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iinyspjjR 


[Sec 


fiirtln’i IfC Is roni|»’ei*Ht <«i I 

ilo «(> \ii\ frt’sU infurmatioii j 

J‘.r, - 27 C 1.22 33 C s 31 M S7 (IfvU) \ X. 

23t'. no c irt-Man*.)- s.^n p ii ‘I'Ui (F.B) 
r i; ion*) 


r„i,~, 36 A 117 21 A US: 21 A, 107 : ('^' 1 ) A. 
X. 20} ■ 20 Cr 701 (V) • 3(5 C. 103 23 C. 401 2i 
V. i: H>03 2 L n PO 21 P. U 1903 • 33 P. P. 
KIO.*. forPrrulP'l in 0 P. P 1011 (P.B.) ] 10 B 
Wll .11 R 401. 


XV. APPEAL, 


.328. An appeal lies to the District fiCngiatrate 

W liiTo till' nccii‘!0(1 li le lieMi Imiinil ori'r hr fl soli- 
onlm itc 5I.T!?i"tifitc 8 400 apiili^s to final (iivlpri 
Ijiit not lo preliiiiinj) V orilprs UM'W S 112 
•21 P R 1RM5 13 r II 1000 (P.31) ft 0. 878 
3V lOlO 17 C N* 23«. 

Put nhf'ri- the Distrirt M.aputKitp ai tho PXMntire 
lii-ail of the District In^ lieen acttinlly coneerncil 
in the institution of j)rocectlin!»s he ilebairei) 
fr im eiitert-titiintr an appeal l>r .1 530 Or P C 
|1 ft 9''] 

320. No appeal lies. 

All Prom the onlor ot the pistriit 3In?iKtm(e to 
rhi JtiL'I. Court -no <17P (PS) \.X |27 20 Cr 
i.sft ( \1 

I'l} r*inn till' onlur of ii Disuiel MxtfistTatc after 
I onfirmation hv the Omiyc nnOer 8 123 

L’r P C — »C nrs 

fr) From t!i“ oi'lerof a Snh DiriMonal Magistrate 
after ennhrmntion hr the .Sessiona Jmljre nmler S 
12,1 Cr p r -( 97) h n 3S1 15 P n 1900. 
hi/ Pioiii 111 or'ler hr ii Vrc*iilonei Ma*»i«lrate 8. 
4 in Cl r c 

A \ Fn.iti pnliniinarr <irihr< iiinW S 112,— 21 P. 
R i''sn r. p R 19 0 77 r n ts9>» 

ApDOlUto judflimeat to show examma- 
tioa of oridoQca on record.- a Di<tiict 

Mnitisrrife'j ttVVellatr vt'lament tn'iat th\t 


In* hns eijiisidereil anti oppreciated eriilcnce heib 
fop .aiifl airilnsl tlie accii«ecl If the reeoni lines 
m»t <l»mi till'", the nisrli Ciiirt mil remit the ca-te 
for further coaiirtontioo [4 0.3. 141 . 33 A 303 : It 
A J. 279 • 13 Cr. 0 (A) . (i A J. 4^7 .7«- 17 C >’• 
XV: hP. n IfVlf: t2P. n. 188.5 . .30 P. It JOIO 
23 Cr S31 (C)- 12 Cr. .342 (0)] U is the iltttr 
of the api«'lJa»e Court to loot into the enMence 
fl<I<l«c<Kl hy the tlefenee in tho eft'O nlthoush that 
eriifenre is ifrnorej hr the fonnsel for the liefence 
ill the ntnic.al [ 14 Cr. 419 (CJ 1 But the Hijrh 
Coiiit will not interfere etcept m oTeeptional 
tn«ea ntul jiroiiileil that the jnJyment of the 
Cmrt tieuijiu' the appeal tinder S 406Cf.P,C. 
«hn«ri that it Ins really ami not merely nmulnallr 
cone throiiKli the reeonl fO A J 43" ? 17 Cr, W) 
(.\) I3Cr.9(A)3. 

District Magistrate cannot order farther 

enquiry.— ,t Untn'et Jliffistmte on appeal cm 
not order further emjuiry to he imde after eettin^ 
nsido (ho pnler— .3.1 C. 'ft. Appeals fjoiii orders 
under Chapter VIII fthould not be inmnnrily 
rejected. 

“Itlsnot nnrcMOunhle for the lUch Court to insist 
that the Dntnct MacrKtmte «IionM not di*pose n* 
nn sippcil of this nntnro otherwise than hy a 
jodcmeiit shewinc on the faeo of it that hr h*8 
applied Ins mmd to a conoldoration of th^cn* 
denre on the reeonl and of the plen^ raided the 
Appellant both in Court below anti in hi« memo. 
lamluw of fippeil” Per Pijrcot J. in <33 A. 80.3 ' 


XVJ. TRANSFER. 


Plitrirf .lJff.7/.vIj'rtfr. 

(1) Mil tntiffer ei<cs under S HO to nnv Mib- 
.irdinm Mnsri^tritc under S 1*^ Ci P C’ Tlio 
"I'T.!,. iTiT riV 111 ft 102 mcludea ra«e under 
S' llOCr P C mid are nut limited to criminal 
. a...^ 0nl» -.1*1 C. 2H (.e.r „{. , .11 C .330 20 M 
l‘'’')10CX imo 2i J», |4((.Ifi) OPR. 1005 

(2) District Mai: «ti-ite netin? under S IIO Cr P. C •{ 
ni ir iran<fiT the ca«u for cn<|Wii\ tn a ^nb-Bivi* 
-mnal Mnsi'irMe 2 1. 11 f.i> 

The Inct 15, ,}ie Matfi'trate ha» acted cm pnrato 
iiifonnati.m M a icroimd for tniisfer .Section 190 
tllle) niiplie<i le procee.liin.'* under 8 1 10 and 
" SOdArelOCr 

Coiirf. 

'I"- 

.\£-)) ’he meafiint, ef S U7 Cr P, C IP 


Has the High Court power to transfer the 
case to a Court outside tho District? 

The Alhhalnd High Court h.xi h-hl tho rien- tint 
it emnot in these c.a«e« [.V-r 10 A. ft 1 1ft A. 2_3l . 
30 A 47) ThH rien- lino nnt hern nceepted m" 
htcr riihii!. of the tune Cunrt [32 A 012- 12 A 
TdOjAndoJeonhero [5ee30 C,2t7. 1.8 9“] J." 
Pniij-ih fDllomii!r the riilinir in 2*1 11 179And2SC- 
7C«(ca'K-( under 8. 143 Cr P. C> the Chief C»art 
/.•ft tint it hnd no pouer under S 5215 Cr PC 
to lrsin<Ier a CT«e under fteetlon lift Cr. ?. C t 
Cr. 503 (P) i 

Acasa under S. 110 cannot ba-transferred 

(l) hy a Jlnsri^tmte not cinpnnered; hut (he 

Kritc<aiU not ritiAte proccediopi in the ’ib^enef 
of pVejhidicc [3.5C. 213] Srf nt-o 4C X 8-' I 
[lulttipui dor 8. 14o] 

(-') to the file of n subonhnite Maa’i'itr'ite not r’’^' 
t>ow« rcil to .lit under the section bi the DisU''- 
Mai'i'trAte If the fonner trie« the ci^e cren 
nfter tmnxfer the proceeJmc’s "ill be illci^''7, 
Rit M3 See S. 530 (l)s 22 C. 893 Centru-1 * 
Refi,5.f.31 C 330. 2tA.I51. 
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110 ] 

Magistrate bound to postpoao proceedings. 

— \ >Iatri‘tn1f, cii nn npi'licalinii fi>r 
mont Keinc nmlr tiiiili-r K •‘I’O ('') i« b'>nn J to 
«.ljr.nnn.rr>".>o.l>hi:«— I.MMV \<>\’ LM 1’ I. 11UI 
lie .V tVVTtI 

Case cannot be submitted to District 
Magistrate for orders, a 

MB7J«trU<' after iimnlinj pri'ii cAmif" under 


linCr 1' C cuniicit suliiiiit (lie (ii«c to thePIx* 
trUt 'fnpiBtrate for (irclers —till ft "l-b 
What is not a sufficient ground for transfer. 
—It H not n snfiidcjit (rroiind foi trnn«ri’r tlmt tbo 
t i«e M nasmjf cmiaidi'inljte excitoint nt in the De?. 
trii t nnil mint of tin' inliabilnnts lifid tlioir firin- 
jnthuM cnli^teil on one anle or tlio other —3(1 A. 
it* .<J.eOC I'M C I'r> 111 A. (if 


XVII. MISCELLANEOUS. 


(1) Penalties for false prosecution. \ 

- priiTitc complainant « hn ■!■(» the 1 n\ nlidirS 1H> 

in moiion, enn he pr.i'i'cnted under 'mc ill 
IP. MJ] 

A Police Ortiecr can not he pro*rcnt<d »>t» the fnd- 
nre of the pro«ecuti'ni I'l J Hi 

(2) Damage suit lies for malicious proso- 

CUtlOl— A I'or'on laain'.* inform Ui.m on the 
basis of »Thich prcs'oedin'.'s under S HO nia* 
drairn up nia\ he liable for d iin i.Ta for in«bci . 
ou« pMspcution. j 

p,o_n 0 C 3*7. Cioi— M M I 170 ' 

(3) s. y,>0 Vr. I‘. f. tlof* ttpi'lf/’ 

S 2’jO Cr P C does not appU to im«celhiieoiia 
procec(lni.fS lihe prooeeduit?'' under s IH> O 
P. C— 13A 8C"> i>ll 4'* Pre-fiP » I!"'*' 

(4) iitin, 

Mfipstrftte is cmponereil to require bod f»<*>n die 
ficeused 12 Cr 51.1 (15) 

Arrest without warrant of person against 
whom proceedings are contomplatou. 
Under S "jri cl (c) nn otlicer in eltirge of l*oliio 
stntion can not nrre<t nitliout narmnt ft per«oii , 
fiffalnst aahoni procccdioea under S HO nre < on* 
templatoU 14 Cr 

(6) Admissibility ofprevious orders un- 
der S. LIO Cr. P. C. in a trial under 
S. 401I.P C. Prenoua order* under s Il(» 
Cr P C ljinilin"tlieaccu*ed oaor to be of S'’*"' 
hehiTioHr on the ffroiind of hi« hcinsr n hdiiliMl 
thief are relevant evidence fur th«' pnrpo«‘ of 
pron'ng aiaociation and intention to InbituilK 
commit th.'ft nithin tlie meanme »f S lOt 

I r c— 1 C Cr ioo(r) 

(6) S. 167 does not apply to proceedings 
under S 110— h>c 107 Ur P C npjdie* to 
ploceodin^ under Chapter XIV, and net to those 
under S 110 Cr PC. nnd tlureforc n ••i.iiul 
tla«s Mapistratc liaa no poner to remand the 

accused to en'todv and to kce)) him in mb j.iil >* 

prisoner avitb a view to proceeding' hems tak.n 
under S 110— 3*1 M OiS 3(1 K 20.’ 

(7) . Proceedings against persons rc^s- 
tered under Criminal Tnbus Act. riie 
fact that the ]>crsoiia proceeded nstinal nr.* j 
alrcadv rcpistcrc.l under tlie Crimin i! I’rilHa .'ci 


mat be .a f.ictoi .and nn iinpurtaiit factor uliicdi tlie 
llaL'i'tnte <lioiiId take into eonsiderntion before 
Ik nnkea nni order ficninst them tinder S HO 
Cr P C— 2>Cr .30 (C) 

(8) S. •‘it* Cl’. /’. C. iipiiUcs to jirojierfi/ 
pro'lifift! In thf- of an eni/nh‘i/ 

iinilei" Chapter CUT. 

Toiirta flctinit under the preientiie «ecliotia 107 to 
110 C' P C bale power to milec nn order under 
'»I7 Cr P C with re.mrd to iirnpcrty winch 
Laa been properlv proiliieed before tliein in tlie 
course of the enqnirv under 8 1 17 Cr P C 
/’-e— JOfi 31 C 317 

C<-. -10 Cr J<1HM) 

(fl) .V. tO't ami S. 4f>.“ Cr. P. C, tlo not 
apply to i.rriiriti/ jirorrctUnr/f. 

In iiioccidinffi under S HO Cr P C tioelinrgeia 
fraiiKal. The proceedinc' eommenee witli the 
oKler made under 8 Hi Cr P 0 Tlio nccii'ed 
IS merelv 'relea'ctP, he can nut be 'di'cliarged', 
<>i ‘a< .putted’ Ss 4')jnnd 405 rr I’ C dii nnt, 
therefore, nppti to •eciinti proceeding* 3() M 
•113 21 Cr d^O (C ) 

( 10 ) .Inaloi/ont f.nir. 

Analogy with S 38 of the Legal Praeti. 
tioners Act (Touts). 

Ibe i*HO!f»i«ed iirmctpU * njipliinble in cn«e9 imdi r 
**• 11(1 C' PC are npplu ilde to proceediiiy* 
under S Ki Lgil Prauitioners Act (XVIII of 
JS7'l) ' • to «av hear 'av o\id< nee IS ftdmi««ilile 
in both ci*e< l!l Cr id*) ( 1) 

Ihe procedure applKahlo Ui proecpdmys under 
Sn ll(*Ci r C 1* n|>plicah).' in proceeding** 
iindei S 3 of the Ilurnia Itfiium J«aw Amendment 
\ct nnd ,al-« ** 1 of the (.amhimjr Ai i 

s'rt_,*OCr Jil (I R) 

(11) Prtnrfple^ of S. JUO (r) Cr. 7*. C. 
applies to proree’Ifni/s amtir .S. 770 
Cr. r. C 

Where thi trvms* Mat’'‘*tn!te wn« coii'idcmldi in. 
flneneed bv his own enquira before he drew tip 
procecdmsri under S 110 Cr P C, /7f/d — that 
he sins reallv in the pooitinn of n prosecutor and 
fihonldnot have tried the ca*e hiinadf 4 P.at 
J 7 2*0 .3''i •?*eCr R No 401 of I'infi 
(13). S 337 does nnt applv to impmonment in de- 
fault of aeinntv S'- Votes under R 123 p..,f 
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111 Tliep.ouM.u.s.,! -fcti.™- Wa ami 110 ,ln „„l ..wl; I,. Kmopc-a,, Hiili-l. Mil.jocM. 
r„„. 0 IlK-y 1.. ,U-a!t awtl, amU-v tla. Kmnpca,, la 

Act 1S74 

Kotcs. 


1 Meaning of “vagrant”- i.«K»aut is a pcr-on 
rif V'Diqipin ( \trnunin fonnii A'liii" for nlms or 
M.iHc1pnn<{ jliout Mitlioiil {>«\ omploMncnt oi 
\iaiWc nieiTi-. tif <(ii\j«i»tcnce -Si-c S S of tUo 
Eiiioiiortn \cgraue\ Act (IX of 1*174) 

2 Where they may ho dealt with— Tl«> Kmo 

linn Ya"rnin;r Act lii** born iloelniil to be iii 


loKl 


eialK'-Sie 


. R 


Pint 1 Roll TI 

Pvnff -III 


Li' 


fo) The llHtnttsut Hiiuibnsh, Lolni.ligjra, ntnl | 
ManbliQTn mil Pcrgniii BbalUhttm nml the Kolhon . 
m the Pi'trKt of feinibhnin -See On* of In J j 

net 22 IS*^! Pt 1)1 70 V 


(d) The sihcihilert distrirt of the 

l*r<>n»ro« Temj— O'/'t >/ fw'J R<]>t. 23, Ic 


Chapter YIII of tli'e Bawe) appi'cahJe to« i 
not hem? a HritiBh Biihjeet— 5ee h ■« 
A<t 

4. European British subject—rw ' 
traction — See R. 3 (i) nnO O') 


112. ^Vhen n il.isji^trate acting under section 107, ^pction lOS, «ectimi 109 or section IW 
Order to lie mndc it necessary to require any peison to show cause and' 

section he ..hall make an order m nnlmg, setting forth the f.nbstance of the information r 
tlie amonut of the liond to he evcenlwl, tl»e term for wliidi it is to he in force, and the i 
clmvactM and class of sureties (if any) required 

Amingt'ntf'nt of XotcA. 


I. Scope and object. 

II. Nature and contents of the order. 

(0 S«h«tinc'’ of mfoimatton — weaniu!: and c 
(2) Amount amt term of the bond 

(l) Riifctios 
(4) Procedure 

III. Notice to show cause. 


IV. Irrogularities. 

II) Which vitiate. 

(2) Which do not vitnte 

V. Miscellaneous. 

(1) Ueviiion by the High Court 

(2) Pon er to enneoi order. 

(1) Transfer and stsv of proceeding;* 
(4) S 167 Cr P C doe-' not appl.v. 
(7) Conditional Hail 


1. SCOPE AND OBJECT. 


1. The object — The intention of the law in the 
iiiitter of BurthpB for pood belnvionr and so forth 
is not that the person oallpd upon to fnmish them 
shniild be sent to )ail h«t tU-tt tf ;>o«<ible he shoald 
be 1.1 pt out of jiil— Per Heaton 3 m 16 B R 13R 
.See S S. 137 

2. Application— The tno Reelion* R« 5*» and 112 


provide verv stronp remedies and 
put m force without the preitest dobh 
14 A 15. 

provisions merely 

-ions of this Section arc mcrelv direetni 
imperative.— R C. 724 5 0 0 3l.i 


H. NATURE AND CONTENTS OF THE ORDER. 


( 1 ) Stihutfincpof Infoi iiiattou—incauhtff 
inul cune, 

4. Moaning-— Tlie 'snbst.incc of information' means 
somethinu more than n mere nsflerticm in wnting 
by the Mflgi.tmte that he ha* been informed that 


a breach of peace is likely to tahe p 

to enable accused to bring 

truth of such information [oA. - i 



112 ] 


‘‘UUUTY »«t: COOD tllllWlOl'n. 


5. Ifot to bo n tncro foprodxjction of tho 
language of clauses (a) to (O of S. 110. 

(t) Tlif J‘rv litiiinurv ortlfr tin'll r S tl- not 

ntrnlf lx* « rt'i’r(vliicti'’n nf tlip hitmiafri' nf 
rha«r. (t) fn (I) t.f S 110 Cr 1‘ C A nntir.' un.lor 
lilt- <«'ction »l)otii'i i>o B BiiRuiotit Indication of 
tho time and place of tho nets charged 
with sufQc'ont details to enable tho nc- ' 
cused to know what facts ho has to moet 
— IVr J LM Cr a*.l (M) 1 C 1. 130 

lie 1.3: (IS) M N. 7ol II W 11 a'. 1V3V II 2 
0 W. R on . 2 II. I. (nt ) T : a A. 21 4 C.m —3*. C 
243. 

6(2) The difcrotion m ilii< tl>it tlic onlei 

ulioulil rot fortli tin- «f tlio infommtion 

n-ctnr .1 ia not campliod with by tho mere 
repetition in general terms of one of tho | 
headings of tho clauses spcciilcd In S. , 
110 or liy Jnoro moiition of tliv ix-rural of staK* 
tnents niatln to llio I’olici' Tlio onlor iHiHt ••rt | 
fortli tlie jfirticuhr citxmm^t.nici-' r •» jirt*»i.>iis 
connclion, »u«pidon of conmvlion >'«lh lorinm 
offonco*, wliidi form tlio cronml< «>( tW otcu'-t 
lion— and wlirri tlio onquir' »« dirt'clod n;mm«t 
ntorc thin onn iicr«on tlip cirvum«t!»»icf« ju<tif». 
ine tlio in«titiition of joint j'rocoi,'tliiit.'« "itli »ulh. 
rient fuluc*a to giNo tUo nccustd a tloar uiidor 
standiTi!? of tlio matter In' rx-'inind to meet in 
liH defence— Cr 11 12 of 2 S-OJ .^<e 12 .4 J .IWl 
Sie 1 X. 1» 301 3 N ? 90 0 A 132 17 I C 371 | 

7. What is substancs of information — a I 
etatement in tlie order that the Maff»«trAic Iib« 
receired inforinntion that the |Kr«on to nhont the 
onW was adiln-rsotl wa^ a Imbitutl cattle thief 
and recoiTor of rtolcii proportie* i« a riittment 
compliance with the iiro\i«ioiis of this aeclioii—IO | 
A X 73 

8. An order under this Section corros. 
ponds to a charge in a warrant case. 

(03) U B 2!» 

8 (A). An order under the Section is not 
in the nature of a rule nisi The en«« 
prohnii'h la on the prosecution. 9 A 432 I C h I'* I 

('*) .linoifnt amt Term of the JSoinl. 

10(a) Amount— In li^infr the niuoiint of semnlj 
the Mapisinte should consider the stotfon 
in life of tlio person concerned ninl elionW not eo 
lie.Tond a 8IIII1 for which there »i a f.iir probiihi i 
hty of 111*) bciiiir able to hnd «eeiirit\ — [4 M II | 
(«!') 4G 47 2 C 3S4 22 W II 37 2-1 A SO 
10 B 372 .3 R 10 Cr It 17-4.fH5] 3Vhpn the 
Mnsisfrato lixoil the ainoiiiit (lU 300) all.r 
tnhin? into <i.ii..ulenitioTi ti'c* previous coimc 
tionv rocc.idcd ocminst the nci lived nitd tlio faet of 
his bcmir n Imbitml thief. ArW that the Mairis 
• rnte Iml not pxtuived a priiiicr diwcrvtnm 
[Hill .17.>] .■?,<. I, Otis under R 110(11) Siiiirm 

and giiri tj 

il(b). Term— In s 107 ea«e« si.ci:nlj shoiiM not 
lie d. nniui. d for the oxtromo term of ono 
ycariMopt whrnnb«olut.h-iict<«.'«r» rOA214) 
Ri'Citrili for more than one lenr nlfould not be 
deni.snd. d. except in very bad cases ti'*f’*' . 
''•n(M)] The fu.Irr RhoiiliUot forth a doliiiile ' 
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periml for which iHH'urit» is reiinired f.3 M 2.3 S • 
20 \Y It 30J 

f.V) Si/retir.i. 

12. The words “character and class of sure- 

ties," in this Section include both ri-spectabi. 
lilt anil foliency [8 R 173. 3 R 21!»j 20 A. 20(1 : 
Cr II of 17-4.p(lj The 5Infr>strnto is entitled to 
Illy dow n the ntinibrr of sureties — the ehameter o/ 
the mretiee—i e, thei should he men of yjod 
rA/ioir/tr and the rhi». of sureties— Hint is they 
•hoohl t>e ijiri* if infUnent n,Utnne» to furnish 
socuntr, hut we do not think tliat the irvlnefion 
til loeal 1‘ieii is in any wa\ contemphted by 
S ll2Cr r C -lIolinwDoil J 15 Cr 2J4 (C). 

13. Mogistrato should not act arbitrarily. 

(1) In itiipovinp restrictions and liniitiitious on 
siirecics, .Mncistmte slionid not net nrhitrnrilr 
«ir unressiinablr 

(N) I' 15 4th <1 H (or- ’01) U B I 228 22 W 11 
37 33 !• « 1«‘'0 TAJ l)l« 

(2) A Mnjrivtrnte shcmld nhstmii from itnposiiiK 
I'oiulitiuiif likeir to uiidnii embnrmss the persons 
to be Wumi orer 1(1 B R 138 (’8f)) A X 114- 
4M U (ip)*lTi CO C IPO KS 17.3 5ee 2 C 
dsi 1 (' L 208 

14. Onerous and arbitrary conditions should 
not bo imposed. 

s.rs no (11) Security and surety. 

15. Conditions which may bo imposed. 
a,. 8 no (ti) Security and surety. 

(JJ Tronilitre, 

iQOo. Moc'stmte may record evidence 
before making till piclimman order — 2 IVeir 
51 

17^fc>, The onlcr must bo m writing— 30 A 2gj- 
10 A J 331 

I8fr). Till order should contain particulars 
of tho BDOUrity n'liuned— 20 U’ 1{ i,“, 

w it 4.3 17 r w into 1 X p 301 

19<ilJ. It IS unnecessary to give a list of pro- 
secution witnesses —.53 c 2 '3 is.Mx 751 

20fej. If a printed form is issued, ^^>«•enl de. 
tiiiU Hpp!i(.nblc to rich iiidiMdint iim»t be htled. 
Cl It 12 of 2 2 U3 12 33(5 

21(0 There m nollutiff irreKulir m a .\(n;.istmte 
rulhni; fur a roport from a subordinate 
magistrate before issuing notice if he 
duutits the truth of the infumiat loti— 2 Weir 51 

2lAf«) Uhere a irtmnil ni>ort bi the Police 
■Kiin.t II miiulHruf iKr.enviv m ide to a Jlsins- 
tnte, (he 31n;.'i'ln>te cliould sift the ea>< niminvt 

cuhnmldriw u). it ft piirnii preliminary Order 

against each uikU r tin* .‘>e(tu>ii 2 w.ir 5.3 

21 BrAl Whirr II Mutrixtrut. (lU'U tint llOw.th 
refertim to wliiih hotiei uii.hr.'' lt2Cr P (’ 
wav i»vni d i« imi'idinilih- to a riK-, In oiit-ht ih.i 
to lin'd «vl to de. 1 l with Itu r-i.e a» on, i,,,.!, f 

»• 107. Without first issuing a fresh notice 
uiidirs ll-'.-witb refcrocco to tho oltcrcd 
view of tho circiimstanees. -w.M. i*'!' f 
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ul. NOTICE TO SHOW CAUSE. “ 


The Code gives the Magistrate no 
power tt> i«snc 'iminKJn'", «f>rra»t or ortl« of 
dm iiiii>i* iiiiiil )i«‘ Jn*! fir»-t re< ontt<l >ti writing tlit 
V5')ui) 1' "poll vilindi iip ia t.ikinj; nitiiw ”6 A 2tU 
Object — a [leison i-> calkil njioji lo sliow 
I Hwi. it nwAJi** 11 cit lie jiuiAt bp jpaiiv «>tlj cn- 
d<ii<( on f)jc fln\ lixfd for lipaFiiig niirt .ippiv for 
‘•inniiioii“i'. at 01H.P, jf lit hna •HifttMiit foi 

in- ii.ii bnii;; jr nlv With OTiilcntr 5* li ]i JbS'» 

Prccodlirc Marmnt inu't bo attonnwiiiMl I17 
I I 'i))\ ol tlic prcliiiiuiar,' mil* 1 f S 115 Cr P C ] 


/?pf— ,»l«oa tUir oj Uu( otiii‘Sioii to attach a 
top} ot the order lo tlip wnimtil ja a mere irre- 
jruUnrt in the nb-cncc of jirejodKC and is pel 
f..taHnU.«-fnal— ai Cr :i2l(pA0 
25. Ifotiee against each out of several per- 
sona prcc^eded againat.-'WiaTe a gencnti 

r<-|ior£ tij- the Police .tg.iinst a nninber of persons 
K mull- to a ?I.ttri«tf.ite. the Jlagistratc shouM 
‘/ft the ease iip-ani'-t esch and an Order 
against ecch accused under this Sec- 
tion. 2 ^Vtlr 5') 


IV. IRREGULARITIES. 


(1) Which Vitiate, ' 

23(a). •'Miiun hn VtODuiV the iM*d«r 

I" (i ‘l-tinltl nat lit tlcw' tvdedfrop' » person ' 

who is already undergoing imprison- I 
mont f'U .m uffeiKC. ( 'W ’OD) 1. It 20» 1 

27(0 Omission in the order to give the 
accused suffioiBiitt'>n?''>)>unsbt»T\jujc«fcf« I 
Hid i<i )i,i\. till ir ( 'Kicntc ntor<l<«i~-l| C •’•OT* 

(i) Which do not vitiate 
28/'^ Omis.sion to record order- 1-« not an 

" i\ u'li! 11 its whitii Uio procfcilm" 

iinl'>- 11 111- I a fd»l»ro ct p/'f/tT — (J/J) 

\ V df) pit) 0 ?h7 20 Cr 70i(A') 

17 M J US WS 110(4) Pro4tt«t'nif 


SiO(Z/. Omission to record nccassary parti- 
culars— Omi— ton to tveord Aulistanco of infor- 
piation /•< onli an juffrul.TntT: and tiic High 
Cjnit wit) Jiat inti rfei t* tinloss projuilice i« shon'n 
13 tv. K 1.5 3 A. 3tr. (r. B.) • (’ft) A. N- 153 
ir.2 . 0 A -iU ('ll) A y 40 • 8 C 7-’4 (’07-'0l) 
V.Si f«-5t>C :5i:i -C'oh.?OM 2&2 liiTIl 
UOR.JiO 

SO&j Omiss/oa to serve a copy of order 
with summons or ■warrant— Omi-sion h’ 
.ittaih ft cofT of till* ojJcJ to tilt* srairant is a 
wen* {m*gul iriti in thu absence of pTejiitlne Ra‘' 
H not fatnJ to flu' trl.il— 21 Cr. .Silfl’nt) 1 H 2. )i 
740 (7411 5 0 C.313, Con IMVcir 55 J7 W J 
15*/ 


V. MISCELLANEOUS. 


31(1) Revision by the High Court. / 

't )( • Jliyli C iiirt )i 1*1 Jill l•tlIC^«<>n 10 rer/'i mleiimu. 

' I > iKitli'i ihw -4\ tiun [ At U 54 5 Api 
C ill .’2 0 11]] Till- Cliiif Onnn P«itj.«b Ins 
Riidi I'pili nnd» j K 5liCj PC owmiuf* 
fi7 I’ u P'lo IS i» ir mio i.w r. i. 
i’Kii ti U fcri(If(iU 1 hr High Court .icUd 
nil 11 1 1 leri'iii f In inj/ Ilia'll In flu* ^'’-sjiiii** .futlffi* 
(ilihuiiirli till iiKii.cil h.H not ntini'nlr/l) m J4 
A 4 35*. 

32(2) Power to cancsl order. 

5 'l.i/i-tril. Ins power to cancel nn uplcr iftll 
int; iipim ft |M ruin lo aIiom i lusc wli» Ue “lionM ! 
not »H. bound ..vi r to k< p{< the 10 aV. It 1ft. 

33(3) 'Transfer and stay of proceodings. 

(’) all/* Hiith Guari iiTs power to transfer pro- 
m-dni!' under b llSCr VC fwi. tin- Court «f nnp 


district M.itfiatriiti’ to tlint of .mother Piatnil 
p (5. 0. 2173 

(i>) For power to Stay proeeedingc— 5“' 

C o cl \NS) 

34(4) S. 167 Or P.C. d05s not apply 

8 laTOc PC fiutIiori«tnga Mvigirtroteto 

rifrufctl to Pohcf* tusto'ly iicinlnig invc’tigAne’t 
«lm«( n«it Bppiy to fa.ea Hlicre atfion is tnKm 
utnlfT lifts '•eeUfm (4<5 .V 


36(6) 'Conditional Bail-IVlien n .\riiclstr.ifenJ)Dws 
5»it5 to pvblionrrs on coiidituiti of tlicirnud^r- 
tiUnK that no attemiit tumid be uiide b\ thew 

' • - nnd nfttliiii^ 

i the peter, 

be fiiipn«r5 
<.(t the hsil 


113. If 111'-* imr-oii in 


Viirf-iitnre it 
pri .»i.t in C'li 


•pfrl of wIiiuji «.upJi order It la.ntU* is jul'shiiI in (.'emit, it aImJJ lie 

liim ni, if lii* •.o <lisirt’=, tJiP siib-t.ujei* tlieicof slMllbr 
•'%p).iiiiiul to liim. 


brought , 

up U5ep;al y 1 

I„n, f, 


Cr. P C Till Afiii.-1'triite (if>»t|.fmc'l th-* hrnrlu? 
«.r fffn oj«e lind Imunil oior .1 in thr 
lt«. Jf.Q foi ftiipnrnnci* on tin* nret dite .5 ' 

not iirr<’»titl by the piilipu ">i ii fta/Tim' 
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115 Kvery summons or ANjirmiit issued mider section 114 slinll be accompanied by a copy of 
Co,.j. of onto ™aet ...Clio,. 112 lo ‘l.e onlor made under section 112, anti snclt copy stall lie 
actompaiiy summons or variant delivered by tlie officer serving; or executing such summons or 

'tiarrant to the peison served n-ith, or arrested under, the same. 


Notes. 

1. Shall be accompanied by a copy of the 
ordor made under S. 112.— This pro^sion, 

II 0 ? II nJifiJiff in the Code nf t86t nniler which it was 

' ‘ e orfler {20 W. 

imperative an 
with the sum- 
, cedings in the 
nbsciice of propiclice [21 Cr. 321 (P.it) II B Jl 
740 (741) 7 0 C 313 20 Cr 763 (N) Con— 2 Weir 
-10 ITM, J43H (’ST-’Ol) U, n 16] 

2. Mode of service.— There must be a separate 


summons to each person and for eacli chaige 
[3X. 1’. go 2Wciro5] The soriicc should he 
effected in tbe manner provided bj Ssj69to7l 
eupra. Tlio Bcmng officer in certifying serviee 
must also certify to tbe deliieiy of the copy of 
the order Sec Ss 70 and 71 si/pin. 

3. Object. — The object is to proiidc the person 
called upon to show cause with proper iDforiuation 
ns to the materials upon which process has been 
granted against lum — GA 214 See 1 C L 130 
See 20 Cr. 354 (M) (Per Sashagiri Aiyar J.] 


116. The itsxgistr.vte may, it he sees sufficient cause, dispense nith the personal attendance 
VonoT to dispense nitli pcisonai of any person calletl upon to rIiow cause nhy he should not be 

attendance ordered to execute a bond for Icoeping the peace, and may permit 

him to appear by a pleader. 


Notes. 


1 .tpplication of the section— H'c Section 
applies only to proceedings under S 107 Cr. P. C 
and not 8s 108 to 110 I2 Weir 64] 

2. Exercise of discretion.— Where the person 
ngnm«t nhom procoedingi nerc taken was at a 


distauce and tlicic n.ia no special circuuistauce 
making his personal attcndanco nece9sar}'> >t 
would bo a leiv i/jihmc eeerrue of 
tioH, seeing that the llaglstrate could under S 
1 16 allcnv him to appear by a plooclor — 12 C 133 


117. (f) 1Vhen an owlor under section 11:2 has been read or explained under Rection 113 to a 

person present in Court, or when anj* person appears or is 
lii({Uir> ti) truth of information . • . .. ... . 

brought before a Magistrite in compliance w’lth, or m e.xeciuion 

»>f, a summon', or warrant isaned under section 114, Ihu Magistrate shall proceed to inquiro into 
the tnith of the information upon which ncUon has been taken, and to take such fnitlier eiideiice 
ns may appear necessary 

(2) Sucli inquiry shall be made, ns nearly as may be practicable wJiere the order- requires 
Rcrnrity for keeping the peace, in the manner hereinafter prescribed for conducting trials and 
U'couling eridence in summons-cases ; and where tlio order requires pccurity for good beliavionr 
m the manner heielnafter proscribed for coiidncting trials and recording evidence in warrant-eases, 
except that no e1ini-ge need lie framed 

(•I) 1 or the purposes of this section the f.ict that a person is an habitual offender may be 
pio\»d liy oMileiicr of general repute or otherwise. 

(1) Mlioiu two or mole persons h.ixe hocn associated togetlier in the matter under 
inquin , tlie\ mnv he di alt w ilh in the s.mie or sep^mte inquiries as tlic Jlagistiate shall tliinb 
jU't. 


1 i-oj>o.r,f fi„„ ndniriit^ t„ Serf ion -In section 117 of the * lid Cu.h- 

O Im -I.-w, (.1), „f/r, th. „.,.1 the ...nh 

.<r,J .r,r), < fll.r r.....r .l.nin e 

(| ■) U'.-| fil "S'l- «.,I „ 


ehatl nii\i ii i/iir.x f c 



117] 


«;rcr«iT\ ior noon nEiiiviorR. 
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“(*) runlitijr tlio odtnjilt ti'iii «if Ilii‘ inc|in'r\ imilrr {/). tli'* if In’ coiiniki- lli.it iinmp. 

ilia to mc'i'.iin'* nrr noi'C‘.-iri. for flio |•mTtlfl>m of a l.intli of tlio jicicc or <li«tiirbanco of t!io jiulilic trflnfjnillitT, 
orttip ronii.ii»*io» o'ni.y tffurr, nr for tiro {mWjtf ni.t,', ("r initnit* in in i'iiIiik/, ilircrt llio 

{wrson iurcfpool of wbnri tlm nnlor innU-r mvIioii 1 12 lias Iioom mulo tooxocnfo fi Irfiiicl, or « itlioiit «tirptip<i, 
fur lnnj’in<7 f),r in.hf t/.r cmrlnunn I‘t it.c inijilirr, anil Moy ifr'roH hiui in ru</n,ry miftf »»r/t ?>0iii7 !i nrfc'ilf/ 
nr, in ifrfnirk r-/ r^rrsfinii, niiti! fl.c lii'jwry •» r/«»r/n./o.f 

Prori fri} /!in/ tl n r-n'iifinnn rf *'irfi tnu }, if/fft/ifi !!• h iiuiannf nr to //n" iiimbn, of 'he ‘•‘iK’lie- nr the iinfiiie of fheir 
firtljfi/j/, rhnil lint e/cre 7 th"‘e in »MnJi nnle.. 

(ill) f«Qb-«PCtinn (7> jilio// 1«* rr.Biiiiibrro.f ( 0. after tlie tionls “Inlittinl otTcnilrr” in the snnl 


iho words “nr is so <1p«jH*ratr and ilnti;rrroti« a* to render Ins 
ttiiity" sliall bo in'ortcil, on.f fbe imrtlt ''or nthenn^e’ sAn/f f>e 
(ii) S'lb-iecfinn (f) ri.oi/ I e ir.BMiiibe.-erf (») 

Notes. 

1. Nature of the enquiry under the Sec- 
tion. 

“Enfjnirr nndor this Sectinti nmoiiDts to .1 jmlicial | 
procei dm'’ and mu«t bn enndneted indieiallv— - i 
[10 P. K. lf>00 IR W R 2 See 2.> A 273 [ 

4 II n xsii] The institution of proecedmg# I 
under P. 117 Cr PC is not an aecn«ation for an 
offenee triable by a Mapistratc [2 r 11 33I>J 

2. Place -where the enquiry should b© 

held. ) 

(1) An cnr|uiry an der P. 1 10 sbonld not be held al 
a place ii bicli la oiit«ide tlio local litnits of the 
MB(?iitrate'a juriidiction and where he has no 
power under tbe law to eondaot proceeding* — 

3 C J jg*^ 

(2 “■ ■■■ • * sible, in the 

• as to aroid 
1 and to on. 

procore the 
.peak in his 
‘ , ...• ... neees* 

lance 

01 tiia sureties it am — 1 i>ui .s n o.*v , 

3. Procedure where tho Magistrate has 
personal knowledge if JUsisicaiu insti 

tntea proeecdmps on materials based ou his own 
knowledge be should not proceed with the Inal 
[29 0 392 See 22 V,’ B 79] The pioi>er pro- 
cednre where it i« nece^sarr to utilt*e the perso- . 
nal knowledge of a .Magistrate, is that the case 
should be tried In another Jlagistrate and the 
Magistrate w ith the personal knowledge «hcmld 
be examined as a witness [27 P H IP0.t See 
al«o2A 405 4 P It IR^IS] , 

4. Terms explained. | 

foj Meaning of “further evidence,' — The . 

words “farther cridence” in S 117 mean cTi^ce 
csjurfem generiH with the endence described in . 
and the words “emiaire into the truth of thejnfor- | 
ination upon which action has been taken and | 
therefore can not go outside the information — 

3C A 239 I 

(IS xc... ._ ^ .1. <•-> I 

• ided to I 


being at Large without security hazardous to the com. 

OMIlfte.; 


li«t of cases srherc the acensed were anspeeted 
[12 .1 J 937] The effect of the words “or 
othcrwjse" is to render admissible any evidence 
which would be relevant if tho acensed person or 
jiersons were being tried on s charge of being habt- 
tDaloffcnders-— perPiggot J[20Cr2C6(A)] Though 
it is not verv clear what the precise meaning of 
the words ‘by evidence of general repute or 
otherwise” may be, it is the intention of the 
Legislature that the Magistrate aboold use a ver} 
large discretion aa to the endenee which he may 
admit in proceedings under S 110 Applying 
the principle of “e’judem geneni," the nearest ap- 
proach to general repute would be henraay not 
emooDting to general repute [(04) A X 140] 

6 . Powers to be exercised tPith scrupulous 

care. — Sec llOreadwithS 117 girea very exten- 
sive powers tomagistrstesandsAoMfdifodmini*. 
tered , nth fempiiloiii rare Bk^d materials ought not 
to be brought on to the record whicli are not 
IcgalK admissible id endccce aud which are 
liable, it on the record, to prejudice the accused 
[ 20 Cr GS9(A) RatWl Rat C40] It is ineoni. 
beot on the Magistrate to exercise the greatest 
c.aotion and impartiality and to be careful not to 
be infliieneed bv outside gossip and vague rumour 
[Rat 039 4 r R lfi9S 27 r R 19rci 29 C 

392 J A 403] 

0 . Enquiry not strictly limited by the 
terms of order under S 112. -The enquiry 
piovided bj .^s 117 aud 118 IS not strictly limited 
bv the terms of the order drawn up under S 112 
tiiough if the person eventuallT bound down can 
show that fce irn" miWrif or j>iT/iirf«eC(t tg the lernu 
oytAeonler he imvlil ir rnlitleit to relief — 17 0 
N" 031 

7 . Evidence of general repute.— 5es 7 (.4 ) 
Evidence of general repute—? 1 10 Cr. P C 

8 Meauing of Habitual offender — See 7 n 

Evidence of Habitual offender— S 1 10 Cr P C 

9 As to procedure—^' (IX) Enquiry and 
procedure S. 107 : (IV) Procedure and 
Evidences 109: (0) EnqiuryandPrcce- 
duTO S. 110 

lO Joint trial — Meaning of “associated to- 
gether” 

5re IX (3) Joint Enquiry under S. ?07. 
e D —l4:ocedure and rules as to joint L’ 
under S 110 . 
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SECl'nm kOt OOOD REUAVtonu. 


[sec. 


INote— The Oiffercnt parts of the st'ction iippli* 
erblc to U)7j lO'^ nml 110 Cr. V 0 Imre been 
dealt >rith e^lmu'thely under appropriate hcail- 
infs If! f(io«e soetioii<i] 

Btatemonts in the nature of confes- 
sions — Rtatetuonts made by one of 'crenil 
p'T'ons ofrauist whom a lomt emivmy iibemg 
nj.idoRuihrS llVOr. 1’. 0. w)i>eh aie in the 
iiitmo of eoiifesaion and Contnm incriminating 
rrnttcr niriinst the other acen«pd are ndmi'-'ihle 
lu e\ulewcc -20 Cr 


13. r---®- -** - , 

tuc sections ^Ss 107 to llu) hate power to make 
an order itndtr S. 51” Cr. P C with regard to a jiro- 
\«tty which has been pto^ierly produced before it 
iti the course of the enquiry under fJ IJ “ Cr. P. C 
tliongU there was no proof that any oHtnee has 
been roJMimtteil with reference to tbo property 
[ioCr. in5(\i) :uc :U7 Co.. inCr «ii ('1)3 


118 (^) upnn «snoh inquiry, it is proveil tint it is necosstty for keeping tlicpeaccor 
Order to gir-p secunt) maintaining gooil behavionr, iit tlie caac may be, that tlie por‘?on 

\n res.pect of whom the lut^uiry is made should execute u lioud. with or Mithout sureties, the Jlogw- 
tratc sliall make iin order at‘cordingl;v : 
i’rtixided — 

/(!'/ that no per^inn ahall ho oixlered to give security of a nature diiferent fi’om, or of an 
amount larger than or for a period longer than, that specified in the ortler made under section 112 : 

tliat the aroonnt of every lornl shall he fixed with due I'egard to the circviinstanec* 
of l!ie e.ise and shall not he excessive 

that, when the pei'on in respect of whom the inquiry is made is ti minor, the I'oud 
shall he excented only hy his .sureties. 


npprripnnie chapters, sab chapters ami hcmlinRs | 
in the notes nnder sections 10", lOH, 109 and 
ll£)Ui F C They have not been ropoaleil here 
til citonl mercasiiK.; the balk of the bonk without 
in am wfvy eniinuting its usefulness 

<!• Chflptcrs— (10) Pmal order nml (11) Secu- 
rity and snraty under S llO; Chapter* 
(U) Final order ivniV(f.q Security under 
S 107: Ciiiptcr 4(3) and (8) under 
S 109 Cr P. G.l 

Who can act under S 118 Cr P C.— "'ben? 

tin" Uii'.'i«trato who tiled tlie ta«n was ni the time 

•J thi iiKfylKinli ,ri II ->■,»? yjinji-tnite bnt 

r«-ii»ri/ (i.l,»,i,|f Di’-lihte irJiCH he miiilr the enter 
(ki'il wa» not a Mn':i*trtte of the first c1as«)— Vhl 
tti.n Iheordi r was uttalul nndwilbont ^nrisslictton 
(liCr "Tien an enqnirj was belli under 

s H7 C' r C, liv on- jriiii./riitp and fbc wler 
fifidc-r s lINCr F C was ^vtssed b% unothFV — 
hri 7— thflt cJio .inler wa« lileRal [(S*,) A. I»- .tOj 
Prosecution of dofonc3 witnossea during 
enquiry is highly improper 1 be ncco«ea 

Ud iiO Witne.iixi jrj nttoxhtice On the first 
*,1*'^ I *''''"‘’''‘’'1 lb imU. M the rloHe of 
til* itiy i jirix-eeibii;.* the Mapstnite nt the 
Ih*. 1’"'''“' 1”^"“'*^"’“'" on 2 of 

the widii 

lUv n F. O. Onthefolloning 

mi-mo] ii.,. rininlntm.. the defence 


ventured to esaw’ine only 3 fW<l that the oetlon 
of the Mnpistrate in taking action ngnin«t the two 
defence w itnesses during the pendency of the lire- 
eeedlwgs was higWy ininaicions nnil wo' calcola- 
teil senouslv to Imrnpcr nnd prejudice the necosei' 
in their defence— 16 Or. ll-l(C) 

3. Order for imprisonment in antjclpoti®®' 

/i\ - j— » • ' . - ’ perse” 

. giW 

. ntrari 

3ltt. 

lewind ] 


iR F K moo 

4. Order roust correspond to the srovinds 
oroemplaintin the notice. A 
who, on tlip accused showini; cau«c, Hmls that id^ 
particular facts nllegfil ojminal him nu'l 
the l>a«h of his prelimiunry order is iinfo"”' 
can not proceed to found his order on tin alt - • 
therdifterpnl set of facts in the same procrcOirs 
[21 \V. It. 0) Jf he wishes to proceed 
can do fcn onli after is'onu; a fresh notice . 

S 112 Cr F b. draw u up with reference to ^ 
altered lieiv of the cireumstonecs [30 .i, 

where fin order under S 112 wns 
reference to R 100, the Mnpistrnle was not 
petrut to jnss n final order, ilomambnft 
for Enodliel'mlanriuidev the ]iroTi"ioiis o’ ^ 
U07-*01) u h 24] 



119 ] 


■mi;iT\ (ou DEtii^iouK. 
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4A Order mwst bo based on formal proceed- 
ings.— An onior of n Mniri*inti* iiiulorS nsCr 

. 1' O cm m' b" «ii]ii>Trlo I wlrrc If npj>i'ini that 

the procciliiro I'rc'crilxMl liv S 111* Cr. 1* C «as 
not followcrl by him — 2 Wnr Wi. 

6. Minors — Minor* rinnot l-f' ibfiinc.I in n for- 
nrifory on lirfuilt Minor* *110111(1 not bo ilctniicil 
in rrfiimntorj tnorclr f'lr liriii;; minblc to fiinii«li 
foenrity. [fi C 1’. H ] 

C. Third proviso docs not apply to S. 602 
Cr. P. C. Tbo tliiril |>riiM*'i to till* ‘i.clion that 
fi bond for kocioni.* the |ioirp or for jtoimI boha- 
noTir in rc>«p-ct of a minor »liitl bo cxcruloil onlj 
by hi* snrctios ibio* nut ai'iiW to bond* of lir^t 
offenJors rrIo'i«r(l on jifolntion iinilrr S W>2 
iJifra.—iL n 12 

7. Order under this section can not bo 
treated as previous canviction.— A pro- 
TiQu* ortlor tinilor P IIS rooinrin;; rmirilj for 
pood bohinonr cin not be txk<n into con*ider» 
tion for the purpo*e of enh't''t*''p iientrno»\ upon 
the aeca*oil boint: rtibsooiienth <*onMcto<l for an 
offence under tbe 1 P C -I Mur S M V*0 Pee 
21 Cr 3S7(C) 

8. Pinal order should bo poitpoacd to giro 

accused reasoaablo opportunity to furn- 
ish security— If for nn\ ciuxe, the n<ci>«ed bit* 
not had a reasonable ojiportunit* of fiirnislnnp 
snretles with which he oiipht under nornnl or- 
cQtnstanee*, to come nlread.i farm«he*l, tbe onl.r 
lepnl rnetliod of pieiiip Imu time for In* piir|>o«c 
la to poatpoue tlie making of tbe fmil order niider 
8 118 for Bucli period, n* nmj be deemed 

necoMiry Aftei- nnUi N ;>n«*d, it «* illm-il to 
alleio bnic to ? •u/f/ie«— I’linj Cir Chap XblV 
para 13a p. 108 

(Xote— BntSre R. 120(2) Cr 1’ C in/;«J 

0^ 118 Cr. P. 

■. trictious of 

of 1918). 

1 IH Cr I* C 

to furnish security for good behntuuir it is illegal 
to make an order at the «niiio lime under S 7 of 
tlie Panjab Restriction* of llabitiiil Olfi iider* Ac f 
the restrictinp hi* morcmi nti— 21 Cr 3S*j(lV 

10. S. 403 Cr. P. C. inapplicable to orders 
under Ss 110-118 Cr P C An order under 
118 Cr. I’ c IS mereli preientire and doe* not 
amount to a punishment for nn> ciffence ('c»n«e- 
luently there i* no bar to the *ulise>inent punish 
ment of a person bound clow ii for *n offr nee iindcT 
S 401 I p C [bein ' member* of a puns n«.oen- 
terl for the purpi 


11 Bond can bo taken for future good con- 
duct of the person under trial only A 

roiiilition inserted in a bond for keeping tJio 
pc.nce that the person executing it slionld lio res- 
|ion*Iblo for .an> breach of tlio pc.ico bv his ser- 
t.inf* anil clepcndint* i* illpga) — (1881) A. N l.'>2 

.tpiieat. 

12. Orders confirmed under S 123 Cr P. C 

fl) Orders under K 1 18 for the jiurpo'cs of nppeal 

under S 400 Cr P C do not incliidi' orders re- 
ipiiring confirmation by the Sessions Judge under 
S. l23i«/mnniUfiirmid bx the latter [23? R 
Ih8f, Con 2 0 C 307 5 'Xo nppeal be* to the 
High Court from an order by tlie District Maeis- 
trate oonfirnied by tlic Sessions Judge tinder 
S 121, detaining a person in prison till lie is 
aide to furnish seeiiritr for good belnTtoiir [9 C 
hTS I > P R 1900 See COb'OO) L. 15 .381] 

13. Orders for security to koop tho poaco.— 

No appeal lies fiom an order rctjinnng .a person to 
furnish <eeunty to keep the peace 35 A. 103: 
27 A <123 14 A J 2C8 2 A J 710 32 C 9W. 

I <) J 541 11 B R 740 19 Cr 210 (Pat ) [217] 

14 Letters Patent appeal -Proceeding* taken 
fur Iiinding orrr person* to keep the peace nnilcr 
Chapter VIII are criminal trial* within the incnn- 
ing of fi l.'i of the Letter* Patent Bonn appeal 
doe* not be from tbe judgment of a single Judge 
dealing with e ren«ion petition presented ngainit 
the order of a M.igntrnte under S 118 Cr P. 0. 
to Cr 305 (M) 27 M 510 11 C 719 

16. Appeal to Privy Council undor 8. 41 
Letters Patent— Xo ajipcal lie* to the Privy 
Council from an order passed by tho High Court 
aflirming an order p*«*ed under R 118 under 
which the petitioner* ln\o been bound orertn 
Ire of goml behanoiu for a jicnod of .3 jenr* — 18 
<’ J 119 

10. Applicability of S. 118 Cr. P. C. to spo. 
cial acts. 

( 1 ) An order under .8 3 of the Burma Opium 
Law Amondmont Act (MI of inoc) bIiohM 
be made m terms of R. 1 18 Cr P C— 30 Cr .321 
(C 15) 

(2) Siinilirlx the pronsion* of S 1 18 nre nppli. 
ealde to proceedinL's under S 17 "f the Burma 
Gambling Act —S.C (’97 01) L R l. 227 

17. Magistrate bound to supply High Court 
Xgith reasons — On a re [Uismon being made by 
the High Court tho ^lngl«l^afe i« iKiund to stat'e 
the ground* on which lie fiic*! the amount of 
seciintx- — 2 C 381 


les]— 21 Cr 38fi(C) 30 M 3I.> 

119. If, on an inqnirv un lcr section 117, it i* not pnned that it 1 * neeecsary for keeping the peace 
Mischirgc of persixn informed o*' maintaining gooil beliax pnur. asi the ca-se may be, tliat tbe person 

■ ,11 re«pert of whom the inquiry i<! made. «lioitlcl execute a Imnrl, tbe 

ii?i*frate *lnll make an entry nn the rreonl to that effect, ninl if meh penon i* in eB«t<xly only for 
■*'e purpose* of the inquiry, shall release him. or. if sncli person is not in custody, shall disehirge him. 

Kotes 

1- Moaning of “disohargo."-TI,o i„in “.l.. | .iipml.mnn, 

ehirge" m R 110 In^ Iteen used in n non-teehmexl [ Per Miller J in a3 M 8., ] TJ.n wrir.! 
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PROCEEDINGS AITEK OllDER TO riRNIsU SLCU1UT\. 


[ Sec. 


liis not been defined in the Code nnd 
there is no valid pround for clqnrtin? jn respect 
of it fiom the 1 ule rif c'lnstruclion, that where in 
a stitnte the sim-' word IS us^l in difforent "ec- 
tions, it OQiht to b“ intcrj)*et'’il in the snnfie sense 
throa --hoiif, unless the contett in .my p^rt^eal•^r 
section pi imlv ru^UlrPs that it should lie under- 
stood in a di.Torent sense’— [Per Chandrororhnr 
and Heaton J J in 3" R JOl} The word “dis- 
cinr?e" is nsed in contridistinction to the word 
‘release." It does not amount to an ac')Uittal 
[ ('0 )) A N. 203 ] 

2. Is S. 437 Cr. P G applicable to tbe case 
of a person ‘disenarged’ or *telea3ed' 
under S 119 The hn{;nafje of S. 137 Cr, P. 0. 
IS nide enough to covey the case of ft person in 
uhose case an order of release or dtscharco (6oth 
n/ iihirli are really to the some effect) has been 
passed under S 119 Cr. P. C — Per Tndhall and 
Piggot J J in 3G A. 147. 

[p.n— am 401 ion cci- 24 a 143 ai a 107 

(ion) {'99) A N. 20i- HOP L lOO-i. 21 P U 
1903 2 I. B 80] 


rOoM — ;w C. 8 • 27 C. r,62 : 53 jr. 85 : (TlO) A K. 
29D 42 P. B. 1905 . (U) U. D I. q 3.] 

ISce-C O G. 2G> 17 C P 127.] 

3. Dlasbarge on tscbnical grounds. Tie 
aecnsed was iJischargeiJ, under S, 119 Cr. P C. as 
the ptOceediiKjs wer' hr Tni'tahc draun up on a 
“police report dated July 27th'' (there heinsr ne 
such police report hut ono dated the 29th July) on 

■ ' ■ ’ * - n existence 

to a fresh 
rrecting the 

suie oy uiioiiier .u.igiaiiaie — i.* i^i. lo'J (C). 

4. S. 2BO Cr. P. C. doss not apply~S. 259 Cr 

P C IS not applicable to procceilinirs under 
Chapter VIII, and a complainant cannot be direct- 
cd to pay compensation to a person released or 
discharged under S 119 for being called npnn to 
show canse against a frirolous and vexatious com- 
plaint— 37 P. R. 18S4 I P R 189G 16 P. R 

1893. 


— PiiKfeJitigi in nil Cmes svlsequeut to Ordet tofitnufh Seciiiittj. 

120 (i) If ftur per«on, in respect of whom an order rcquiruig seeitrity i« made un^cr section 
Commencement of period for Uhieh lOG or section 118, is, at the time sncli ortUr is made, sentenced 
security is required. f,j. nnclergoing a sentence cf, imprisonment, the period fof 

5 vhicli such Rccurity is required shall commence on the expiration of snch sentence. 

(3) In other cases such period shall commence on the date of sush order unless the Jlngis* 
tratc, for siitEcieiit reason, fixes a later dale i 


Notes. 

1 Sub*0lau80 (1)— '^ec 120(1) coulemplates tin 
order ondT R 118 Cr P C Wme made nt u time 
when the person n 'ain«t uliom it is made is in the 
jad and 8 121 dons the same— .Per Rahrn«ftfi J [s 
Ij B 351 (P. B ) 1 Tiie order of ft Vngisinte Ihftt 
dm pnnol of Tiff irons imnrisonmnnf imposed upon 
the ftccused under 8 lls Cr P C was to run con- 
currently with the »enteneo whii,h tho necu«cd 
wtis nt the time netualiv under-goinff in nnother 
ca«e {« illeffal with reference to the term* of 8 
123{l)Cr P C. read with S 123(1) Cr P. C — 

19 Cr 272 (M) 

2. Sub-c'au80 (2)— The object of rnh^-lsn-e (?) 
is to nllnw ft Jlnffistrato to ^r/iaf ton' to fh* nrcusiat 
instraci of nt once proeim img to order imprison- 
ment n. if m defnidt [t C N 121(12?)] Bnlcl 
(?) dues not enable n Ma-'istrat" to pass, dann? 
the siilnntnnre of tho ft eeconl order for 


securilT to keep the pcac • nnd postpone its fippT- 

fttian till after the expiry of the first order [tomJ 
.3ee Cr. R 14 of 28.7-92 

3. Extension of the period.— '7nce the tl^» 

from whieh the period fur which security i» r<- 
qiuted has commoncod to run, it cannot be nltew 
or a fresh date fixed RO ns to enlsrffO the perie 
(Cr. R. 3 of R6-’02 tBur. T. 270) AT)>*t{'“ 

Magistrate who released the nppollanU 
the appeal on hail, cannot add the period of bai^ 
to the time for avhich the sccnrit.v is to run, 
it would have the effect of extending tho pcrioi 
CCr. R 3 of S-4'02 ] 

4, For further notes. — Xotes— nnder 8 
Cr. P. C 

6. Sections 120 to 126 have been declared to 

the sceuritv required under S 31 A of the K® 
Roan Pidico Act 1893 (Bar. Act IV of 1899) 


121. The Iton'l tn lie excciticd hy nnv snpli person «ihaU hintl him in keep the peace or to ho of 
Cf)ni*ais o' imid w>»il In-havimp. fts llm e\sc may he, and in the latter ca*® 

commissuiu or uitempt to rummii, or the ahttmcnl of, any oTcnce pun'shihlo atitii inipri‘onnienh 
wherca ( r it ni »y he coniiuittcd, is n 1 reach of the lioncl. 


Notoi. 


Analysis of tho Section .— a 

drawn b< twr»n ft »mnd fnr Vr.c|,inR 
ih.. •sme for (f<yvl Imhuviour Ii 


distinction is 

the peace nnd 
1 the Cftse of 


foyirmr, n forfeiture 
fRispion of on offence tii 
fSrv 18 W. R 9.3 . 


\io(, a breach of the 

n 1 i.inm. In tho cs'o 
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of llio latter n cnni iclion for nnv fllVHre pu«i«li- 
■ lile with tiTipri<oTimcnt u [>«<• 10 1* 

U I'll.'] 

2. Pjrji aii ContDits of tho bond.— W 
Sc'i V 5* (>’i V It i» n !■' noil* mi«l iki lo miLt 

of IS • 1. tr ti •* h tlilc for tin lull |> ii ilt\ ol 
tin? b >nil [( IT- "I ) L’ II I till l Hui 1 -7'] 

Wlicro t lio boinl It nol eti-ciltoil till nft« r lli«? cl iii 

on wliioli the i> TI > I for rrliiob nx'iiritc it r«‘*|nin.il 

rommciic if »'i J-i/ I *'i‘- jiflinly Ihe cht< on 
ir'.ifl. tU ;.T..r rrpin* [Uliir T tlTO] WliiTC n 
bon 1 or leroil umliT b 1 lU n is Ii\ )ii><t iki* Inktti 
on n form niiiiropinto to nii onb r miiliT S 107 
Cr 1’ C — h I t wa« not onforn iblt in b" 

[.12 r 11 inoo 

3. Application of S 121 '> IJl Or r C IS 

Pil'licit, an I to fir n- lioinN for >.'i>o I bobixioor 
nro concerned m >.r'( iiMfne, tlioiisih it miitlit nut 
be to as re/ ir.lt bon N for kcci>iii>r tbo ivcaee ■ 
lI'Acic ciM d'cu*'* f i< II •* r’luKii fo hue cootniitted 
<iB e^cBC*, ti hiir ril'infjtfif to cf.i « i, «• foAair 
«i'j»ff( cl iiiicA ft (I.incj— 'll M— 'us bond for jrood 
belisrinur cn’inot be forfcitel under S 121 Cr 
I’ G -5 P 11 I'llO [2 M 10 I Not F] So a 
bond n not forfeited meivli bctniive the* ncciised 
tr.is foun I iTitliiii ilie [lericxl of hit bond under S 
101 Cr I* C in po-'CS'ion of costh clothc-s for 
tiliieli he c luld net Fnti.fnctoriU nccotmi but 
there wis no pi oof that nn aetinl theft hid taken 
phtc [2 t\tir TiT] A second ordoi f<ir«ccurily 
for (tood bclmiiour durin? tho teim of the fir«t 
one will not juttifv forfeiture [(’y2-'“r») U 11 20j ' 

4. Change of law. — The iienulumote <.hd<c of 
S '>02 the Cc)rre«iinndiii}t section m the Code of 
1H72 "The coninu'sioti or attempt lo commit 
or abetment of any offrnco t'ftofcirrnnd where- . 
OTer It may be committed i« a breach of the bond," 
tras interprctdl as an illuslmtion of some modes 
in which f/i< p. i^ee may he broken (2 M ICO) 
Blit the addition of the words “and m the latter 
cisf" obriouslj m.ikes tho followinjr words appb 
cnlilo only to a case where tho bond was taken 
^for pood behaviour In this new 2 M 100 ea" 
Inrdh bo regarded as bindinp under the Cmie 
of ISOS ISer Ifi W R tij 7 W 11 HIOC] 

5. Torfeituro of bonds for kooping the 

peace.— A bund for keepinp tho peace cannot 
bo enforced on conviction for “any offence puuisli- I 
nbloiiith imprisonment” TliC offence must be | 

tituent 
tilt ft 
IV II 

Will not gustifj tlie forfeituie of tlio bond, wberc 
.. the terms of tlio bond are pencml Tins bund may- 

be forfeited iijion conviction /oi a^^anll com. 
tnillfd Mpoii n plher th'in the tnan on 

fhotr chahje thr hutid I'tu' ori<7iiiaffv tolcn 115 
'V 11 U] II .fore a bond can be forfeited 
it must be jiriiied that the per»onunderi-»x-unty 
has cither ju r«oiirtf/y Indeii thf j*eriee or nlrltcd 
’■‘•"ir nihrr IH ,f;n <>T jHTSOtis in breakiiip it. The 
mere fact tint the ticeu'cd is n servant of one of 
two rival jnrties for whose benefit the breach 
took pheo IS not sutticicnt (11 W. 11 52). 

® Forfeiture of bond for good bohanour- 

It slionlcl be observed tlmt tlie section refers 


to “ant Pltencr." It is therefore unnecessary in 
tho case of a bond for good behaviour that the 
offeiKo justifying an order loi foifcilure should 
coiT«>'i>iind to llte piiriiciilar kind ct cflinecs 
nietitiuned in the siiLcl.iusc of b llOniider which 
the bond was lake n [ Sre 2b A tiL’Sl] bo a person 
tiound o\ei foi butig ii rteeiiir of slobn piopcrty 
and aUo a iLingi rolls nan and tlie son of a no* 
tuiious d.icoit foifiiis Ids bond on acuniicticn 
under S 325 1 PC [ 10 P It 1015 Con 15 P. R 
HIM 15 P R 1105) The dictum of Kcnsing. 
toll J in 15 P R 1013 . “No man would over 
undertake to be a siiri'ty if he was thereby com- 
pelled to undergo liability for any foneenalle form 
a/ oJTcbcc committed by the person for wliom he 
stoo.1 stcuritj” has not been secepfed in 10 P. R, 
1915 and 62 P L Hill A conviction under S 13 
of the Gambling Act III of lfc07 would lead to a 
torfeiiurc [( u6) A N 13) 

7. Exercise of moderation necessary.— A 
Magistr.itc should always treat a man who has 
stood surety for anotlier in a considerate manner 
It would be contrary to all principles of justice 
to iinkc him li.ibic for a sudden act of violence— 
15 I*- R 1913 Ser 15 P R 1903. 

8 “Wborover”~moanins: — A British subject 
undtr security forft It* his bond upon being con* 
Ticted for di«honcst receipt of stolen properly in 
a Native State (2R P 11. 1010) A evecuteil in 
District T a rocogmsnnco to keep the peace ngninst 
D A was afterwards convicti il in tho District S 
of having crvsaullcd 1) in that District— Aelrf— 
that A had forfeited Kis recogiiirnnce and tho 
Magistrate of T could proceed agoinst Liin under 
this section [2 B L (ip)ll]. 

0. EfiTecT of omission to direct forfeituro 
of bond on conviction.— If in convicting a 


make any order for furfciture, ho must be taken 
to hate dceirfcd not /o fnie oiiy ueben ti« flic iii«il 
tn rcrfHCt of thnt jvirfirMfor breach of the perno 
and he caimut theriaflcr recoii'ider and add to 
hn order by dirt'ctiiip forfeiture of the rceogni- 
rauce— r. P. W. IP13 (F. B.) : 20 P. It. 1001 1 
1 C D 131 . 3 C L 400 . Con. 20 A. 202 

10. Order for forfeituro must bo passed 
after taking evidence in tho presence 
of tho surety.- Tlie mere fact of the person 
for whom nnoliicr stands as surety biing convie- 
toil of n breach of tlie peace ought not In be siifh. 
cieot to make the surety bond cjccutid by the 
hitter liable to forfeiture without any evidence 
being taken lu the presence of the sorcty to 
sbow liow the forfciiure ha* I ecu incurred — 25 
C 410- 5*r4 C. W5'j (F.B.): 10 C I. 571 i 

n c r f* roiitffi 32 p. R. loai : 4 m h. xunii 

SeeSilM>lRCr.50S(P) 

11. Accused entitled to show cause. -A 

MagUtraleoueht not to forfiit a retot-nisanee to 
kevpthejBnee without giving the |*-i>on ehargcl 
with the breach an opjxTiunitv of ere** rvamin. 
ing the wnne8»e« uj-in whr»e evid* nee the rule 
to show rnu*e ba« biin i*<u<*l. — 1 O. W-'. (F. JJ J 
.W 7 N. P. .t?’* 12'V.I1 .''I- 11 n. II. 17U. 
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i>o\vhU lo nriECT sujietiks. 


[ Sec. 


Procedure on forfeiture.— it luii conipe- i 
tent to a Jln^istrate to direct tint m default of 
parment, the person whose lecojjnjrnnco i? foi- 
fcitecl shall bo imprisimetl without hrst issuinp 
a warrant for tho aUachiiicnt and sale of lus 
immoreahlc property — 10 C. L 57J . 2S A. G20 
Bond cannot be forfeited by instaU 

menta. — The accused who was under security 
for pood hohavioiir for three 3 ears In a sum of 
Rs 150 was loinietcil under B 3 »2 I P C The 
Mairistratc thereupon ordered a pirttal forfeiture 
to tlie extent of Ks 25 lie a»aiu committed an 
assmlt under S 352 I 1’ C. within the said 3 
jears and tho Masistr.ile proceeded to enforce 
another sum of Its 2o nut of tho bond Jfefi?-— that 
a pemltj ouee remitted ceases to he iii force and 
cannot he enfurted Tlie llajsistrate’s second 
order was therefore illegal — H 1' R IhSt* 


14 Fresb security cannot bo taken with- 
out fresh, procoodings— A bond cannot be 
renewed without fresh proecedini's bcin" taken 
under S. 112 Cr. V. C [7 M T. OO]. There is no 
power to demand fresh sccurttj' or to imprison 
the person under seciintj- for the peiiod of the 
bond [(’Oa.’Of.) U. B 21] 

15 Power to reduce tho amount forfeited 

Tinder tlic old Codes, neither tlio Jlngiatrate nor 
tho High Court had power to reduto the amount 
due as penalty on bonds .and tho onlj remedy was 
to refer the matter to the Government [3 C. 757 • 
lf| W R 1 • 8 0. L 72 Hat 20 i 2 P. R IS'iJ] 
But under the piesent Code a Magistrate himself 
has power to remit a portion of the penalty [15 P 
K 1935] In f) r. 11 1915 the Chief Court furtlicr 
reduced the .imnunt cOTifi'.cnted 111 the Magistrate 
(Bs. 250 onlj- cnit of Bs. 1000) to Rs. 50 onlj' 


122 A Magistrate luaj icfusu to accept any suieti' offered under tins Chapter, on tlie ground 

r >wer to reject sureties that, fop re.i'sOiis to be recorded by tho Magistrate, snch suicty 

IS an unfit peisnn 

Projioscd unK'Uftnir'nt'^ to tlif Section — — For section 122 of the said Code, the fellow tm; Bcction shah 
be substituted mmedy — 

“'122 (I) A Migistrato inaj refusctoneceptftny8nrctyoIfcredutideplhisChipteronthegroiitidlli.it siiili surety 
19 ftn un^t psisnii for the jiiiijinwi of thr honil 

IVoi iif'd tli'it, hpfi/rc ufuting so In ifo, he *h(iU eilhct ?n«isrf/ hold on e'i'ititry on octh into lie fihiC'S of the mrctll, or 
enii>e nue?! inquini to ho hchl and ii rfpoit to he ntii.le Ihtreon ly « 3Iagi‘lriite fuloriUnate to him 

(S) In (lei <1 toirh cii'iniiy the lluyf^tinle hnUlmg the »rt»ne nhall recn)d the mhataiice of the ciidenee iiddurcil Ir/u'C 

(3) If #fie Jlujntinls iiy IP lir m anfei /oi *ec«r«fy tens timdr IS S'lli'fied, after eon'iiileriHg the cinleiice *'i iiildiiccd 

pifh'r before Ju’ii or he/i»ic a Mtiyi'fi ate Je/>uted under sii6 eerlwn (/), and the jeporf rf such 3ttigi*l> titc {if ot>y), that the 

mretij an unlit pei’iin for the imipitie* of the bond, he ehiiH male an order tefuMug tonccci’t vtch surety ttml lecoMfifll 
fiM rc(i*r;n«/(ii «pi riwiliy " 


1 Powers of the MuRistrato under tho Section. 
The jiowcrs of the Magistr.ito under the Sotlimi arc 
Hide, The qui’siion of fitness is I«ftti> Ids discrc- 
tinn whiefi i« not fettered in nnj war (13 C 7^ SO 
-Vtr 737 n 0 701 37 C *41‘5' l. O C. 199- 

1 R 3 Cr i; 3 of N-l.’Od] llntlhougU the dis- 
rrition is .> wide one and not to lie ligbily inter- 
fered with, It inii«l Ik’ < xereised wiIIi inodimlioii 
ami impirtialitv [15 Cr 7J7 (A). 27 A. S'!.! ; 
10 Cr 5 H.\)] The griiuml for r» fusil of n siiretv 
must be silel and ri'isonnble [22 TV. 11.37 
UC 701. in C N 1027] If the Migistrate 

nets ill nil iitiri iisiiiiivliln nml nrhitrars imnncr Ina 
order will be j;et iisiih [n C lO’l 17 Cr ‘15(C) 
35 C um r. (• s .VH r, Cr 727( \) 7K V 
2n. S S 17.1 • 7 K 91 I S IH- 2 S 11] 3frir 

ennied.ir.. <11.-1 nr, tiots,il|c| |rri>U||ds for 

rejulingnnir. is [1(1 (' > irtj;] 

It Tie word “Mri.-i.lniti'" iti h 12J Cr P C iin- 

id IS till- Mii.'isfriili win, under 

K IlH (p 1’. ( f,r *(«,iv»or III oflice w ho IS 
pn'ixTls •< iTf d of 111.. ii,,|i,,rj -58 87, 

?. Moaninp of Uiscrotion— Whin n imnir u 
i.mvVd wnb w ib..T.li-,ii 11. to ils.senise.thf 
ib.iftloM d„r. mt m. ij,„| M„„„trate u 


left to exerci'C that power nt his Bwcet will 
plensure, but th It he has to determine whether 
an oecftsioii for its etorciso Ins arisen m the 
pirlioular case — S‘e2R 11 MnswoH p 345 
3 Nature of proceedings under S 122 Cr 
P C — Proceedings under S. 122 Cr P. ^ nr® 
jndicial proceedings, ns defined in R l(l) (m) Cr 
P C and R 5 of the Oaths Act (X of IS7d) nml 
arc therefore gorerned bj tlie regular rul®* 
to the admitted facts and legal cxidcnce under 
the Ksidence Act or other law reliting to eri 
dcnce. A person rinking n f.iNo deposition U' 
llio course of nn enquiry umhrR 122 Cr P^ 
IS lialilc to bo prosecuted under R 122 Cr P C , 
2(}A 371 (TNA N 151 ((H) \ K.3G. PiC A 
^-•O 43 G 1021 7R ‘It .5 B S7 1 -1 R. 

1.5 a R 11 .3,*. Ills,) 10 Cr Gl(A)nml21 Cr. 

:577(R) 

4. Procedure 

(i) Magistrate bound to take ovKionco 
lnnUe.i«esundm S 122 Cr P C. it is the did' 

i.f tlie Jlngistnile to t snniino the min ties offend 

as to their film ssnnd /r. f,ife emh olhr, riidei-ee 
n« the nrro^.d r,i,i./ r-Jl on the vame jioiiil [- w 

11 7 .*5 'll . 1 R • 2 R 15. h’7 A 2'n.2d.' 
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rri: O'O't A. N r>-.: CsN A X Kl U I' N 

li> C. X. I<'r7} I>=t a >!».*i'«r\tp »« jr»5« 

le rr'u' r_- ti' av-it-j t »-n tir» wK'ltirc cill. 
cj-'i I'T tl c V»c»‘tr»tc to attortl r rianma 
tjoi «1<> nc't «'■> ji* (“7 C S'l] "Ifrv li»w«'T*r 
tl<* nl'cvl n t! «' sun tio' ««' in 

wntir~ wl at infiTrof tier ».,>{ «%r»r iJc 
• rented, tic *urrtic« ca'ilJ tm Ic rrjccliM for 
1 annr failcal to with hi' nrlitrari enVr 

[37 C PI 1 P 14] ' 

{^0 Evidence to be rccerdcd Tic minn; 

in 4 P IP “It iH imt rw'"arc fermaUj t.> rcct'nl 
the ciiilenci'’* l« oi>5K"Cti to tlic ihv»'i»n« in 27 
C. S-Cl 2! Cr :11 k 1(\) 4-1 f 1021 lVrh\|.' i 

Pitmorandatn oniUr S '*.V>(n t> 1' C oi«i;i>i to 

(f) Eepresentation by pleader— The n.-hi 

«i( a jH-rvoii uriU nal to fiiriU'li m tinli mul* r S 
llSCr 1* C to lie n'j'TV'i ntod l'\ ii |>k nli r in 
the mli'cqiiojit imaTithiu* n'luiiu' to On tiin* " 
»if sureties o(T<roil iimltr'' 122 Or 1* (' la > nliri' 

It within tl o Ji'irctiyn of the four.— 4 P- !’• 
i'l] Reasons for rejoeticn must be re- 
corded The 'h.'iatpitc in niiitiinr 'nniici 
ntiUor P 122 fr 1' C mu't monl hi« n.i'on« 
for iloina .c> in hni own liimlnniinj [It f N 
lO'l 17 f 'tl 21 Cr 177(11) I'r ll 21 of 11 :i 
01 Cr Tl ‘)of7 12 tl2] /.Me. < h-e ...i.ons 

1‘htiul I iiiiiiilltj noi'iil I iiwiiti't fh«»i Till'* 
CouUl be't he rhme hi/ f M»i_/i»ii/ t/i • t* Ihi 
of the jicp'oti' ofli red .iH «ur< In a nnU allow inir 
them an opportnintv of i ontroicrtmi: them (It , 
C X 70*] Winn ft Mft}.'t'trnt< f iiled lo monl 
tlic rea<uiisDntl in In* cxpl in tiion to iho IliKh | 
Court btattd In did not rcnn'iiiliet l)M*t\mti*ii 
cumstaneta till' ordoi inittitiK tin* 'iiiitiia wii* 
Bet aside [n C N xwii] 

I'”) Case of each surety to bo soparatoly ' 
esamined— A oidor mthont iim«fi2"- , 

tion of till, tircuni't.inti 1 Ilf eiu li of the «i>ri’liea 
isnbnou«lj not (.iinlemplnted li> Iit« tif ll>2l 
f. Police reports. — Thoro la no liw n*iid«imjf 
ri’jiorta of I’olico Insiiottoia of Mii\liliiirkurn 
nilmi'«iblc oviikiice in nn omiinry iiiiiterK 122 fr 
1’ C, [4S IS Cr 11 21 of l-ri 01] If the Mnjria* 
tratc nska the poliio to report, it »hoiiM 1 h» with 
ft Ticw nicrcli toinalilin;: them to colli ct ninl mil 
c'ldenee IJiil in cieri ruili < use Jiia oriler iniiat 
be bised on n i nnsulciiition of the ei idem o mid 
nut of tbo jiiilnc leporl [2 P 11 S'« tt (' IlHl] 

W’lioro tbo Mugistmto omits to (xnmiiin the 


aetxtic* ll eniaelit < and a> t' nicich initlc ti-lawl 
rf n }s*li,v tn']<c\lor. Ibecrxler tire the *im tr 
la wiilmt lev“il feiit dAlien [2 nii'P.nj .\ 
'l-ici'tmfe «ct« wr»*n»:ly in n>jn tine a sim tr cu 

ll e hiai> eiiTx'li ef o*. o 'I'la- ic}"-l . 1 o 

N.jaaf.-,. |, ?„v [J3fr. 727 I A) Kl J, 
4tW 27 \ 25U 2*. A 272 (i»N)A.X IM i UMV, 
lOO X li\2; lU'X.\\in.P.vnl'ofr,h\'2l 
ifll-'tVt fr 11 ller7*12.V2] 

C. rersoiial knowledge of the Mnglstrnto.— 

Ilie Ma^i'ii-ite ia jiKtitital in iippli tin* Ida know > 
Icito* of hi« diM'iiMi when inliiiir under P 122, 
ninl if he kmiwa ibu ihe Inhibit iiita ui'ni'r*)!- 

11 of n Iilliin* ln*ir a hid ehanetcr. he U jnatiUed 
III n-jivtini; na until nn\ sueh inleihil int whoinav 
la* olT«*rc«l s« aiin*i\ |iniiided he nvoial* Ida 
n I'ona for 'Oil niic [.‘IS Ids] Hut ttie rim-Uea 
muat he nllowt d nn opperlniiili of lonlroivitlni* 
the fiela within the Miii;i'frile'a know ledifi' fit 
f N 7th»] 

7 Power to Invostlgrtto cannot bo dolo* 
gated.— The i|ii<a(ii>ii wliother ii I'lilienl ir 
(nraon wliota offend nan »mvli ia i r ia not n 
lit iHfaoii within llie nn luinir of S. 122 fr. 1‘. f. 
niH-t It ifcAihif I'v Ihf III ii/iirmfe fiMiin if niid Ida 
diviaion mualhehiaiil n|ion eiideiiee liiken hir 
the )Mii|i<>ao Sureties offi n>d slioiild linl he ivfnaed 
eiteplnflei jiidniil eniiiiiii, l/ie J/in/Kfi-nfe r.iti 
11 ,.; . til nf'i» olhii ja I «ii>ia fii 1 ii'h *»e tin' Jiinrtii iii 

■•hi. h tilt I nil U'hif I 1/ hill 1 1 him ilhoit , 

Ilf 1021 I2f Ti'di .i'f. 1*1 (I'er llMea, J) , 

12 f. \ 220 10 f N. 11*27 > !1 f. J. ft7ft r tft A, J, 
MS 12 \ J joOl 27 A. 2’*.! I 2ll \. 1171 i 2ft A 
272 (l•‘') A X l.ftl ir. tl V 2(Ui II II. f. nil, 7 
tl f nil S h l?d 7 s 1*1 1 ft S S7| 1 H iHi 2 M 

1ft 2S n frflnnd ft* 1‘. h IlKl'i IS I*. II UHSli 
tl 1‘ It IIH I 

8. Surety oto> aocoptod cannot bo can. 
oollod. Where n snret.i offi ri d h^ n persiifi la 
oine iii<«)ited.n Mii>;i*tinle hiis lui imwer aiihse. 
()iiiiilli to taiiieil t1i«> sieiiiily bond, llnniKh he 
iiii};hl he of o|>(idiiii Hull siieh* aiinti la nn iinlll 
)u<im>ii If. .S. lI'Hi HU'. U M*0.*i S.,-2llf I, -I, ft I 
H A J tkfts. 

0. Note, -for irrminda fur n-Jiftlnp sum Hi a ele _ 
S«e (U) his'iirity iiiid SUM 1,1 iitidi r S MOfr.l’.f, 
10. HovlHjon by IIIrIi Court.- X'-H, tuicr. f. 

f 'llioiluli of till* llli.'li fiiiirl Is inereli losio 
(lull llio MiiKistriile hiis eai ri hed Ids iiiiHiiirlli wlili 
M iisoiiuhle disi II lion mill liiis Inrilinoil no rule 
oflnw .'IS HIM. 


123 (1) If any pcTMin ordi'itil In gut* Mfiinty iiiiclt*r mt ti«m Khl m* m r Hon Us <|, • n ii„l give 

iKl'ri'onniciit in d< fault of sieiirili siuli Mriuity tm oi hefoiv llif 'tide on wliieli tin* jh riial f,.r w|,ie}, 

■"icli Rtciirily is to bn gucii coiiinieiieea, hr ' xrepl M' tl"’ ‘"'Xt lieiriiinriei tin tiiiini* d. 

t^e committed to prison, in, if lir ia nhemly in pi Non, hr «1« t'lHinl in am li pi iiod oipii, s 

until witlnn such pet loillic give a tlir S' runty to the f'"n»t or -'hiirlstinto wlm miulo (t,,. „mIi r 

Tctiun inr. it 

(2) Wl.cn xnch ptrsoii Ima lurii a.nleii.l hy n Mngidi.ito to gno sultrily for n p. ri..| 
oxrnilhigonryinr, sM'h JIi'l'Nliiifi sli.iJI, if stub p< ?...n , i,„t 

' ^“"rt or Court of Si-asiun gN'* siirli s' rniity «“ ftfoti snld, Issm* n wnm til ib'ii r(iti • |i(iii |i, 
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niPKISONMENT IN DEI'aULT Oi' ‘5ECUIHTY. 


[Sec. 


detained in prison pending the oniers of the Sessions Jndge or, if such llagistrate is a Presidency 
ilagistrate, pending the orders of the High Court , and the proceedings shall be laid, as soon as 
conveniently may he, before such Court. 

(3) Such Court, after examining such proceedings and requiring from the JIiigistr.\te any 
further information or erddence ivhich it thinhs necc’^sary, may pas-> such order on the case as it 
thmhs tit 

Provided that the period (if any) for which any person is imprisoned for failure to gi%e security 
shall not exceed three years. 

(i) If the security is tendered to the officer in chaise of the jail, he shall forthwith lefer 
the matter to the Court or Magistrate who made the order, and shall await the orders of sucli Court 
or Magistiate 

(.)) Imprisoument for fiiilai“e to give security for keeping the peace shall be simple 
Kmit of im)iri«onnient 

(6‘) luiprieunment for failnre to give security for good behaviour may be rigorous or simple 
ns tbe Comt or Magistrate in each case direct'*. 

Pj'Oposf<Z OiiieHfUueiitstft /he .S’cc/foii— After eub section (3) of Section 123 of tlie faid Code, the 
following sab-seetions shall be inverted noimly — 

(3rt) It 'nuiity hceii tc'iuirei} )ti the fDiirftoj the $a»ie iitoceedings fiom fill} Cl moie penons tii le'p'ct of any one 
"J uhiiin Ihe jniieefdiny me reffcied tu the Session* Judge o» Ihe Jtigh Comt under eult $Lelton (J), JitrJi tejnence slitdl oUo 
iii'hidi' lln rate of tiny olhei (f ^ueh pet*on-> t'f\o not i/uen the tecuritij oid^red to he gnen Vy him, and the 
uf '•nh (2) (3) •‘hull, in fJiof ne»t, oppiy to the to«e of such olhe. |>er»on nho, ereept that the prnoil ('/ n«y) 

nliieli he liny le impi ii;neri not erreed fJie jvneil /u» iiJiic/i Jie «as or<?e;e<! to gne eeniiity 

“(3li) A Sessions Juilgo may in tin dtscreOtui transfer any proceedings laid before him under tiih-seefion (^1 or 
sill ^ler^tl(l (ill) to an additional Sessions Judge 0) AsMs^(n^ and upon such tiansfer, such Additional 

Revsions Jadgu (II Se'oion* Jiide>> may cvcicise the powers of n Ressiona Judge under this section in rc»pect 

uf such ]iroci edings " • 


fj) .Wtfiti-c ttltel ol/Jecf of in»j>rtsotinn‘t»t 
in tiefaalt. 


1. Object of the imprisonment.— The im- 

priioiiment is pnniUcdaa a protection tpsocictj 
agTinst tlicpiTiictrstion of crime and not ns ci 
imni'liniciit for ciinie cnminitteil; nnd being made 
ccindilinniil nil default of liiiding pccnrilj, it is 
tmlj ren'uiinble and that the indmdnnt 

ilioiild lie iiftiirUed n fail clmiiic of complying 
"itli tlie rcijinri’d < ouditiou of *ci iiiity. 

.s.r-2 Wcir CU Ml H (Ap) ^Jvi 14 C X 70»J 
1 r. L. SI-. 2-MV. K 37 151 tv, K 1. IG n.372- 
10 1! I, t 2 5 A. hO 1 I’ i: I8M 

2. Kind of imprisonment to bo awarded. 

(1) \n iirdir dir.-itnuf tint imjmiK.mtm nt in detault 

► loll Ilf ri ) iinun (irilir ilin ,i„ iiurr-tniinnhlf cr^ieno 
-/ omiounllj when t).c MBsiMralc "lies 
1 , 1 . nus.in nil} ir.th „ to tl... i.riM.ncrV goml 
It I. difiii-nble that the iniim-oumcnt 
►liiill t..‘ of the more seirre kind - t C L 2fiS 

(.’) Solitary Imprisonment. A MagUtmte 

ia« no povii r to nnh r xolitnri impr.punment of 
„r „ impri-oned in 

.h t,.idt of ...ennti for k-(“V Im 1. .sil.nr— ;«5 A 


3. Order cinnot be made in anticipation 
of default — A wanant foi tlic detention of tii 
atcused in prison Wider K 123 Cr P. 0 esu c 
issued only on (Uf.ault being made by the nc"ii®ei 
m furni'ljing secuuty and en ioi!ii/i<>ncr«<(’’' 
<tf the peiiod foi which gccmihi x^mimied * 
onlor for inipriionnieiit in nnticipatioii of deivui 
is Illegal 

Hal .m-i Kat 432 lint tOR lint 511 : » C 215 
I h B. 203 (P B.) 6ccU.it 77t 81' 'P 

(F. B.). 


4. Procedure where a person already 
undergoing imprisonment is ordorea 
to furnish security.— It a jiei-son iiiidcigoi''c 

.V «.entoncc of iiiipii^nniiiput (i ordered nn> ( 
U HR Cr P.C. to furiuili security for liw 
hdmrionr, it i< j.irmntuir imd iU*.|.d In jxi*' nS"'.'’*' 
Ai'in oil III, hr iimh'i S t2t Ci P V. ' ' ' 


pn»(.iuni‘iit la-its If in the meantime lie 
iiuU'd Ilf nntilher nlfciHe urul peiilem’od to n , 
n of impri'iiiniiieiil the order should 


|i«s«>id until the csimy of Lotli the imi'n«onm<'i‘ 
fUnt 771. Bee Uat r!2 : Rut. 7ti'» . 5 b’’ P 
(P. B.) 8 f. H 3r.:i (F. B.) - Hut 6rr r. r- 

It /TP n \ T T1.« ,.,*..1.1 ..Ue Becurity 


.it (P.'B.)] The ncciiied could gi\c security " 

e be liked 11 [|I<| tlie dlte on wlurb tti 
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iuU«t«ntiTe iinpri*f'tiinriit wn« to ^xj> 5 ro. Hifrr 
l}.rrrf.>rf,h-f,H‘ the prito.t ef 
Ihi- *it! yfitnfii »• fr-ntfitre hn» rT/iirtii (N Ij It 
(P. B.) i 1. n IM*. (F. B.) . .‘f.vKl-o “i W. R. 
ir>.4 11. It. IMI II ll.Cr. ll.asnf IMK'H H. 11 
Cr. It IS of i SI C. ’Jl.'i I A. 1X4?. 1 N*. r. 
ir.t; t II R 132 ) 

6. Dotontion for longer or ahortor poriod 
than tho term of fiocurlty ia illegal. 

Longer— (J) \ Mnpi'lmU' I iim nopottorto direct 
Hint nn nccn^od nlioulil on fiulnrc to pivc nrenrity 
bo impri«o)io(l for n lonpcr iiorioil Ibftw tlio term 
of tho (locunly. Tlio iUopality cnunol bo cured by 
tlie tli«tM'ot MfipiRtratP iiint»i(> the pcriml c«. 
oxton«iTc, 

2 Weir r.7 2'IA. »22 s lint 5Sl- 4 h H 13*: 

4 Cur T. 270, See OH’.’W) U. 11. 21 . 0 M T. 308 

Shorter — (2) A Mn?i«tmto can not nnant n 
nhnrtcr pcTnuI of hnj>ni(>«nicnt in dofftiilv than for 
Mlilch tho icrurity in rpipiircd llnt.SsI* Unttifi^. 


ritv niid I'mppfnonincnt in dofnuU niust be co* j 
Pxtcn«iTo M. 11. 1’ro 4"7"'74' I Wc»r37 II Cr It | 
-W of 'HI anil 23 nf ’0.1]. 

Order for imprisonment cannot bo made 
after tho ospiry of tho term.— hberc 
the petitioners were onlorcd on the I7tb Do- 
eptnbpr 1007 to enter into n bond "tlh sureties 
to bo of pooil hehftviour for n iwriod of oao t<iir 
under R 118 Cr 1’. C , and Ir-wiwjr failed to do so 
\rero ordered to bo imprisoned under R 121 Cr. 
P C on the 2lth Feb lOO'l— JfeM that as ono 
year had clapped from the date of the first order, 
tho order under S 121 Cr P C was illegal— 
1) M. T, 308 

6 Nature of impritonmont in default of 
security, it may bo tnken na settled Inw that 
"when a person is foi f<* prison under S !• » 

Cr P C for failure to tjiro eocunty lo be of c^l 
behaaionr ho ia no/ iiiKlcrpioinBa senlcnee of ^im- 
prisonment within the meaning of S 3'l7 Cr. P. C 


P'o— 37 11 17H. 3t n. 3211. G II n lOGS 6 11 U 2G 
R . Cr n 33 of ’S) 1 . Rat S)70 . 31 51 515 • 27 >1. 62 j 
(’ 03)2 Weir 4.12 . (’01) 2 W< 5r 1.52 (IVl) . 1 Pat 
J 212 • 14 P R. • 2 L. 11 72(73) • 1 Unr R K 
3&t • ( 00. ’02) b. 11 14 . ( 73. ’tl") Ij 11 W1 » . R N 20 
7B 203. 3 S. lU. 20 51}*. 44 Cr « P «>• 
18.8-’02 


Ceil.— 30 A. 331(F. B ) . Rat 774 


7. Procedure 


Rule 1. If the BCCiited 

Cr. P C to suffer imi'nsoiiment in 
reeurOv is sulire-iurnffi trieil far an offence 
and senleneed to iniprisenment, tbe two eenten. 
OPS e.in tiif iiin consecnliToU . t/iry wik/ ran con- 
eunrnljf, 37 R I"*!- 34 H. 22'* « R R *0"^ 
Gll R. 20 (conrictcd under S H»(.) of the Arm* 
Act). Ritli70. 11 Cr.R .%! of l"OI • .11 51. 5lo 
27 51.32.1, (’01) 2 Weir 4.-.2(t53) U P. B I^t’* 
3R. lU.RKsOi 1 Uiir R K. sot. 


Buie 2 — If the accused hefvre being committed to 
prison niirter S 12.1 Cr 1* C. was actuallj under. 


ments conciirrcnl; Ihey mutt i iiii roii*ee«fuc?y 

IGCr 272 (M) : Sie Rat 774- Rat 4.32. Rat 70.' 
tLll.lHr, (P. B.): K L II 353 (F. B.) i 
n Cr R 38 of IbO* H Cr R 18 of 1895— ftVc 
120 (1) Cr P. C. 

llulo 3. — See 35 does not np]iU R. 35 Cr. P. C np. 
plica to aenteiieea on conviction for cjeiiees and 
ba*- no application to inijinaonmenla under S 12.1 
Cr. 1*. C~5H R 2G! t 11. R. 87(') 3| M 515 

10 Cr. CJ2(M) 

(ti) jranuiiit of Cniitiiiltiiiciit 
8. Warrant cm bo issued only. 

(1) after giving tho accused a reasonable 
opportunity of fiiniishnn' security for Ins good 
lieh.viiour after tho Bubstantno leiiteiico has ov. 
p.red—P.rTttomoyJ mSL U 351 (F. B.) 

(2) on the commoDcoment of tho period 

tor winch tho scciinti of tlio hand is reijnirod and 

' on actual di fault being made in fiiriiishiiig seen, 
rity— Rat 412 

0. Warrant unnecessary when tho person 
is already in jail l)n the analogy of case, 
where smirity is required for a period comnicn- 


10. Terra of imprisonment should bo dofl. 
nttoly stated -- .Vn order directing tlie nceiiseil 
to be ’‘imprisoned until ho given i-eciiriti ’ is lind , 
n defimto term of imprisonment not rvceedmg 
ono ne.ir should III' staled 8 C Ci-H Hut S'- 
4 5l’ll (i|')40 

11. Imprisonmont ponding enquiry into 
sufUoloncy of security is bad. - \cciised 

cannot be committed to ciistodj jiending recripi 

of report IIS to the nd>'i|Uic\ of the security fur 
tnshed by him — IsP R ISIV} 

12. Who cannot bo imprisoned in default. 

(1) Sureties.— » Jf » (ipIC'i 

(2) An order hindmg down the iiiamtjer of nii 
Indico Factory cannot l«> estended to tho pn. 
prielor. — 18 W R II 

6V> 2 *i'omltirr of ^Tfn/lntrtttrM utuler 

13. R 3G2 Cr P. C does not api>ti to Prococdinfs 
under P. 12.1 

S 3f.J does not apply to a esse under s. 1 10 Cr I* 
C in which the’ Pre*i lencT Magi*tnit« las lo 
maVe a reference to the Ilirh Court und. r 8 
ijlCr P C »o a« to al.«fdre turn fr-.m th. duty 
pf recortling eriderce ~J5C -N AJ*. 
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I» DITjl'LT OF ^L’CUKITV. 


[ Sec. 


tletauied in pvi'.on peiiditi" tlie onltrs of tlio Se^sionv Judge or, if such Magistrate is a Presidency 
Jlagistr.ite, pending tlie ortlers of ihe Hig'li Court ; ami the pioccedings be laid, ns soon as 

cmueniently may bo, befoie such Court. 

(3) Sneh Court, after evainining snch proceedings and requiring from tlie 3I;«gi«traie any 
fnitlier infoiniation or eiulence uhich it thinls necessary, mny p.i's such order on the case as it 
tliinhs lit 

Pixn ided that the pci lod (if aii} ) for which aiir person is nnprisoued for failure to gne security 
••)i di not evoted tbiee ye.irs 

( }) If the seciiritr is tendered to the officer in charge of the jail, he shall forthwith refer 
lilt' matter to the Couit or M.igistrate who made the order, and &Iiall await the ortleis of such Court 
or ibigistrate 

(.5J Impi iMJiimeut for failme to gi\e security for keeping the peace shall be simple. 

Kiwi of iniint-oiiwoii' 

(h ) liiipri-'i'iimt'iit tor failme to gi>e setui-ily for good bchavionr may be rigorous or simple 
its the Court oi ifagi-ti ate m eacli ca*-® direct-' 

Pi-oimsitl oiiifitthuent'i fo .Vcc//o«~Aft« «ul>'soct(ow <1) oi Section 123 of the raid Coik-, tils' 
laUD’iMiii* '■lil' '(.i lions 'hall tje in'ritcd itanictr — 

{7") It •< 'o t0( 'll » .I'yiii.piJ ,n 11, t cuu> 'coj I>i4 Mine jh vceeilmus /roin tuo 0/ vioie prmons in i9ii‘cet bj on<J onf 
/ I' *< thi y< ir,v ?o/ /* <o< "jfeir^f tv the Se'^i'ini Jiiifoe ai the Itnjh Co«if ttri'f'’>' »«'> *'•<’11011 (?), *uek if/ffi#nee eMi 
ot' hi Ji (In I Hi' 1 1 ,inv I'dii '/ 'I'cti F<' '■'«» uho Au« not i/ticn (he eecniifi/ onUretl to be guen hy tf iid ihe i>/oi (oon* 
( f «(’< m>(, ,ii« (.i) u,<( i .) «/i tU iti nenf, II to the eerie 0 / ttuh other jtei'on wNo, ererpf (hni f?ic perioil ('/ (tni/) 

11 ' ' i( 1 » »< ;y tr liny, luiii I ih lit ni t en'reJ the p’liuil Jo' «/ooA he tea* to gi'ic WCHsitt/. 

\ bt«sii,'\is Jwlcc nniT I/I Iks (for/rno/i transfer niiy procecdinirs laid before him imcl«r sub-seetion f*0 
mil -iihoii ('d til uii ,i<tdni> n.i! St'SMons iinXgc or Anirtant 8c»‘wns Jmlye, and epon such tran»fer, sack A(3<htiooal 
Sivsjimi, Jiiilfji A'ltit'ini Sp-s,un' Jiiit^r may cxerttie llio i>o\Tee^ of a (sVbjiona .Tadge tinder this section in re'I’^'cl 

of RIkIi (dlllU’S ' « 

Notes. 


(I) S'Httifr tijitl oft/ert oj iiiipf'iHUiiuifUt 
»« tiejiiiilt. 

1. Object of tb© impnsonmont.— Th* im. 1 
{iiisiitnwiii !«. proMilnl ns a protectioQ t»s<Kiet} 
iii'iii’si ihi jii rpi tuition of cr>i..e And i>i>t kr a 
innii'hnii lit fyi eniiic « iinimitteil; awl beinj; made 

I iiniliiiiinil on difaiiU of finiiiti;; scenrits’, it ts 
oii'i ri-ifoimlilc and jnst that tl>o tn<lm>{nal 
►h'liilO lie iiffiirdoij n fair clianev of eniopbiiig 
v>iih ihi' miniri-il < rjiKiitioii ot scmrilp. 

^tVur.'jJ » \1. H (Aji) n!v» U c. >*. 709{ 

J f. L Ji*. . SJW.U .t7- JUW.i; 1 , J5W 372- 
iO ». 171- I IMi IRM. 

2. Klndofimprisonraont to bo awarded. 

( 1 ) .\ ii iinlor ■Ilri'i Jinif Ilmt imcriMwnxnt in ilif.inlt 
»\nn\>" n, , 11 , hr,,/,, „„ Ku,r.u-iaa;je r\ vvi«f 
ohpii the 3liipii.traU' 

no r,, ISO., xiiv iMil, I. M,w j-iiRonerV k<««1 

Uhyi.inr. i( I. .i..s(ral,!o Unit the miiiHsoirm. nt 
si, nil 1- of tho nir.n- S..v< ro k„„l - » C. I. J-fls 

(-•) Solitary Imprisonment.' .\ siAjiMinite 

),.» no tioHrr 1.1 ..nil r Hi.l.t .r» Imi.rts./niiM'nt of 
i.r,i kiii.l in ... .... . . 

•Itfaiilt nf si.nrilv '■— ' 


'it JkUi 


.nr— 30 A 


3. Order ciunot be made in anticipflti^ 

Ofdefault — A waruxnt for tlic Jctmtion of * 
iKcosid ill pefsoft tiiiiler S 12.3 Cr. 1*. C con 
issue! old* on tlef.iidt Ijouii; in ide by the 


n nitni 


in furnNhing stciiritr nin! nn the > , 

if the imioil for nhieh rrc’iodv IS »< 7 i/imi 
onlcr for imprisonment in iinlieifi.ition (d oMa'i 
h illegal. 

Rat 3'1). K.it llntlOS. IlfitSII: I' C ^15 

t L 1} 2a>(F B.)i S' flint 77 1 Sb I' 

(F. B.). 

4 . Procedure whero a person 

undergoing imprisonment Is oraore« 
to furnish Hocunty.— If .1 person iiwU-riro' 
a fontener of impriK.iimrnt is oi.lpri’.l 
l’! IIH Ci r. C. to fiinii'li secuntj for Ins h'l' 


di 


linn of imiirisoniiient D't- onli-r 
pi'Mtl tiiilii tlie etpiry of liolh Ihr 
[lint 77V- See J12i lint. 7t!.' 

<r. B.>- s !, R »•':* (F. B-)- 
«« (F. B.)3 The nei-ii'i’d coiihl 
nsytllHelie Ide.l Upt.i the .hlle 


net *•” 
.nliieid* 
!(. 21’-'’ 
•. I, R 
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IMPr.I'iONMnXT IN DEFAULT OF SECUItlTY. 


[Seo. 


14. Obligation of Magistrates to make 
reference. — ^^Vhen the onkr for spcurity speci- 
fic? a term c\ct'cclinf; 1 j ear jlnrmR «Hic5i tlic 
accused 13 to be of ^'ood bclnMour, the nia^strate 
IS bound nndor S 12J (i) to icfcr tlio case to tlic 
Sessions CciuTt TKc iTrof;ulantj is not romovod 
bj the Jlapstrato ordering imprisonment for 
1 year onl} after the faibne of the acensed to 
furiuah security for a pciiod cxcecdinfi: one jcai 
fiP R 19U 2 Wen 57 Sec 4 L 11.135 (99) A N 

lol (72 -92) L. D- 279 (05) A N 2*5 21 C 

Gil 0 C P 2" {97-'01) II 15 28! Coh 1 Bur 
279 

15 Magistrate cannot pass order for impri- 
sonment for dolault, when period 
exceeds one year. — Where a Magistrate maVea 
an order requiring an accused to girc security for 
over one year, lie is not himself empowered to 
pa«s an order for imprisonment »n default of the 
fceunty .Ml that hr is empowered to do is to issue 
a svarrant directing that tlie accused ho detained in 
pnson pending the ord^r of the Kossions Judge — • 
•4 L B 135 (W) A N l.',l 2 Weir .57 (‘03) 

> 28 

[Note.— In (t)3) .V N 28, the Magistrate directed 
1)1 mistake tl at "in tlic c\ent of security not 
being furnished tiie accused slmiihi he rigoroosly 
imprisoned for 8 tears" and the onlcr 'vas con- 


Cr P C i 


i<iM 11 US nit oiiiei miner o ii> 


10 . Heferonco itnnocesaary if security is 

furnishod.— S 123 (5) ins reference to a case 
wlirro dcf.iult is made in fuiiiislnng the scennty 
rc'piired Imt uliero the seonnty is gnen, section 
125 (i) docs not applj No reference would 
then 111 iicccssart 2 5 C 021 1«) Cr 2(A) 

Sv Hat 1'52 

17. No reference to bo made if tho person 
IS undergoing imprisonment for a subs- 
tantivo scntcnco A Magistrate's flction in 
• iibmitiing procei ibngs to tJjc Se«9tonn Judge in 
respect of a person seiiti need to 7 jears* traiiS. 
portation for dtfiiilt nf (.-.c-iutfj nnder R 100 Cr. 
1' C b. f-irc rsiury of tlic senienre is iinuarmnt. 
cl by law —5 1. It 3 4 (F B ) 


(4) I’rorcilurc in the Vottrt <i/ refereiire. 

1 ® Notice to tbo accUBod — The Ressions Jndge 
r. ceiling n rtcord under subs (2) should nf onrr 
gii.- t„ t),r onlorid to give security 

ff H.i- .t,ff on which the e,se will bo taken np— 13 

/. 25A..375- R«-e 

C'.'") A. N 21 A 107. 

Nlgbt of audtonoO — \ Sessions Jiid.^ ou'dit 
toKiTelho arcMM.Ian opportmuta of Inong li.anl 
^Iher p.rsonally or by plrndcr— ff, L |{ .11 fp 

-.J til a I.VHO rwlerrtdtOfc 

» .H 50 >,on, rrr (t has r„ h, 1,1 tbn, -lb., ngl.t 


of a person ordeicd to fuinish security under S 
118 Cr. P. C to be represented by a pleader in 
the Buliseqncnt proceeding relating to the fitness 
of snrctirs offered etc is cntiicly uithm tho 
discretion of the Court " 

20. Furtb-CT BTidonce. — ^Sec, 123 (3) conteinputes 
fni the r enquiry and eiidcnce [5 L 15. 3 4 (P B ) ] 
The addition of the words “from the ^Magistrate’’ 
after tho word “requiring’’ clo.irly gives the 
Ressiuns Judge the power to remand tlic case for 
further ciidencc In this new (’06)24 0.165 
avliicli lay s down that “under S. 125 a Sessions 
Judge IS not competent to remand a case to an 
inferior Court to take further evidence”, 

21. Sessions Judge and High Court entitled 
to decide on merits —Subs (3) of S. 125 con- 
templates a decision by the Sessions Jndge or the 
High Court on the merits of the order demand- 
ing secnrity tor good behaviour. ’I’he Jndge is 
entitled to pass such orders as the circumstances 
of the case in his opinion may require (.55 B 271 . 
12 C. N 403] An jQnlcr made under Rub Cl. (5) 
IS not merely an order confirming tho inagis- 
trate’s order; it is a decision on merits based on 
an independent* view of the case [.5 S 87 • 20 P- 
R 1910 4 U B 135] It is tho duty of llie 
Sessions Judge in a reference to consider tho 
evidence and pass an order after doing so. Ilii 
duty is not merely a matter of routino [2(5 P. R 
1910 OP 11 1914}. lie must pass Ins own 
order [4 L B 135 (00-’02) I. B 7Qi G 0. P. 27] 

22. Power of a Sessions Judge to act other* 
wise than under subs (3).— Tbo Sessions 
Judge eannot on Ins own initiatire, order auf 
person to furnish security Ilo can do so only 
when he is set in motion by a Mtvgistrnto [IS P 
R 180C See 24 Vf. R. 10] 

23. Sessions Judge to decide fitness of sure* 

ties himself.—A luagistrato li'is »tt> jiii'isdu.f*'"' 
fo deride on the fitness of siirolios on a bond or- 
derail by the feession Court Wlien the order is of 
the latter Court the adequacy of the seeuritj 
should bo made bi that Court.— 5 K 87 : 2L b 
70 (•«>) C'-iini 12 C. .V 40.3 

24. '''-*0'"’'— — tsoparat- 

. doubt 
s under 

T Pubs 
itol.rr'I 

the rn'C nj fork mdii idiiril C. 91. 

2B Joint Sessions Judges— has e no power to pa*’ 
orders an a rcferinto under this section Rat WO 


[Note— In the rode of 1R82 the words wore ‘Court 

,.f RcssiOl.s"] 

20 Imprisonmont in default— -Mthoueh it 

within tho competence of n Sessions Jiigdc nctinp 
under S 123(5) to diri'ct that a person w lio bn* 
liecuo.tlercd to give Rcriinty shall, on f.iibiro to 
pn« such neturity lie imprisoned for any term 
niA exiecdmg 3 jc.ars, y et it is mivisai'U' that f'"' 
term of imprisonment in default ulioiild always 
1ms the Rnmo ns the period, for which the aeciirivy 

ia directed to be given— 'J.5 A. 422 • Rat fial" 

L. I! 135 liiit.Prr Cr. It. lit of 2.3-4.'04. 
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121 1 


2 " Conlont" of tMe order 

(u Til’ •■rVr o 'iM di'Unctlj' spocify tho 
period of Impri^onntenl *• i'- •ii''.r»Ni m 

tl.-r)ni't ./ ..fnn" — • K <>U 
JJ) Ti '■ ••rj't •! ii’I II ' li fonn-I in jr* ni'nl 
pr-.ir, 1 . I . 1 , .ijJt SflOWOJWhTt ftpcclol 
irroiindtho necunty for n period over 
OTO yoir hns been dennnded i« >• 

I «M tl.il |)r- 1 r.1- I |. f.-r ml. r* »l 

c.f nl Ut.m .'7 » " • 

(VA \ V 1 .» 

23 Appeal to ^fnpl^trrtt^ in n cj\ro under 
reference Vj-r* in irit. »..unt» 

for rrwiil li * •!« t.iiir 111 1 *liir>»tiH' 

l■•lllll?» I l.i njni.ll til ill' pt*lr« t Mi«;'<»i™i.* 
tmlwiTWinnlin.* iltii ili*- iir-* .k ■In»r» f'"*' ln«r 
li.yn til I iK-fiir. tl/.‘ *— ».|'‘fi« JinL** uimJ* r •» PM 
fr r r n-nu f 'll .1 

fh^ »hti I,* In t 'r I 1. -J^liarit i il. a 111 O t» » Hi’* 

iijiiiirh, r.Mn) n»» f' »•" 2“ •*'*“ 

(It!) t \ |St 

20 Ko appeal lici from tho order of a Ses- 
sions Coxirt roado under S«b-S. f3) 

2 » vv ji i- ni>. c ir,t (} i) N N 
20. Right of appeal lost by morgcr—H.*' 

n«')if Ilf fijijiii) m liiiifc* .’lit* •*'> onW 

tiiii III I’Ti fj mull r iiili-rj /t) \« ►onii m U'** 

. 'Till r ti (n«»rrl, tin iiril'T of tt'i* I''*’ 


ri.mi'n nil rt'iNl III fill* iTiIiT .if lli.' S.'iaum* Jiulire 

•n.llJ.iTii:»it Ilf njijirnl }i Jo.J.— i;j <) C. 2 0 . 
r rt)7 tie h7‘i .'I.* II .171 : 21 P It I^iHfi I,* P, 
Ibl'ifil ('7)1/ II .Til ! (til) A. .V. IM. ir.^(Ol) 
V S 2IP 21 SS’ n J2 • 21 i*. 15. IfiMI 

(It) 

m IZeport by Dlstrfct Mngistrnto against 
oraor by Sessions Judge— it «imiri ji.. con. 
inrr |<> cr/'ri" I'riiinj'lc* to nn<i« n Pi’lnct .Vn?ii. 
ml.’ I.. r> I'ort flir'iTii't nn orilcr ot tlic Rc.ifons 
Jii.lf... tn H liom lic i« n nulLinlin-ttc If tlic Mn^i«. 
tmlc iclio ii ri.ijMiniililc for llic pence of tfic 
•IiKim t i< tti<in(/<ljcil, lie ulioiili! n*k (lx* Pnlilic 
PfiMcciilor Ji. inoic llio IfiVli Court in roTumn — 
2.1 C 21'* 2s 1*1 

32, Chongoln tho Jaw. — Ii> oniiitins tlicworU 
•‘..r t« t Jic ofliccr in i liofco of tlic jiil in wln'cli tlm 
(X‘r«on !■'» or'li’Ci’il H (lotnincil," iiliicli were at 
llic ciiil of till’ tir«t finii-r In t/ic correspondinR 
r.ciioii of <!>(• CoiIl. of If-A’nrtil fl.liUiifc «nl‘« (4) 
tl.c l.ct'i»lntiiri’ im iIcjimko sijpe’rmtrndarif* of 
jnil* of «l I’ ponrr fliri foriiicrI> Iiad of rclo.nirifc 
|M’r«i>n« iiiiili’r diteiition on flip «pfiirifj’ Imintf 
|. n<I< ml f o llicfr *'»(f»fnrlioii. 

33. Escape from custody.— A piT«oii in eii«toily 

for lii« mnSilitr (o (.'f*o spiuntj noC «»« 

/..ran Ivifb Mliich Iio )in» 7>cpn clinrgpil or 

of «t lio l)S« loan roni/ilcil. JIo cannot tlicro. 
fore 1*0 loiiTJctc'l p/ c«cnpfnjr from «iicli cmfo.lr 
..fi.lor22» I P UVirOi 


124. I/I IVli.i.tvrrll... IlKlrlrt .M.i|.'i-l’ileorn Cl.iot rrMKlciiey.lInRWralo hot npinioii Hut 

Ii!.-..,,..!.,.. »iij' li'T."'! niipri-™'"l fo. I"'''”!' •'> “ru’Hy "'I'l.r Hii’ 

cH fnr failing t'lmlilfi*. w Ii.H'.i* *1'® "I ’“.I* MagMi’-itc or tliat of 

ill. prr(l(.|.oiu,r olli, 0 , or of .MagWi-’le, mij- lie relpawi? ii itlionl hajaril to 

tlie commnruii or to niiy oHior iici^on. In-’ moy .I’lloi* .'I'l' pc-oii to I'® clo-cliarged 

(J) lVlK.n,.,c.r „.,v piT.oii In. Iioen iml)n...iied for falHiig to give .ei-nritj- endor tlii. 
Chapter, the Cli.ef I'rt.i.lroey or Di.trict Jl.igWralo m'y (o'>lo>. H'® "’d®® !'»’ >'®®i> I'y sun® 

Court superior to hi. .uvii) nut® «n ontei reiliicliig the anioiliit of the .security or the nnmhcr of 
'orelics or II, e time for ivhirh .ecuiily h.n hecn rcqnirMl. 

(3) 1V1, Cl, Cl or t],e District 3I»gi.ti'..to or »CI‘W Pre.idcnry Jl.gisl. alc i, of opi.iion that 
enypeivoniuiprlsonoa for foiling to gi.e security under tin. Cliupter n. onlrred the Court of 
Session or iligl, Court muy be ic!e«"rd nithimt ha«iid to the eoinniiiiiity, such jrug.struto shull 
"Mho uii immediate report of 111® cn.e for the onler. of the Court of Session or High Court, as H,e 
rase may l,e, and such Court may, if it thii.l. «f, onlcr such person tn he disrh.nged 

. Ifotes. 

Oiitiye in r.iiv— TIic won! "Clnef" IhIiwIomhI 
for ft, chrst limcinflio Ccrlo of IMS before tlio 
wor^« “PrcsiMenoi' Jfngistrafe.” Tlic effect bai 
bepii to liTnit Uip Aercisc of pouers under tW sec- 
Uou to Cliicf PrediJoncy Slairistrnfei oole. 

Action entirely discretionary— The takinjc of any 

23 


•ction on nn oppUcnfioii uniirr JS+tr. P, C. u 
n mutter entirely nithin the diseredon of tho 
yfssrstrate ('9il) A. A*. Ih-I ^er 8 O C 2U). 

Itnieeeiiiiiffa of A JIa;rfs»r.ile not empowereil {» void 
See S. WO Cl (e) i^/rn. 
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DisTiticr AtvrjisTR.vTR cw cvxcnf. novi* lou K«:ni’i.s'(i tiii: pkvok. 


[ Soc, 


125i Cliief Pi’c'sulcncy or Distiict Jlniristratc in:>y ut fiiiy time, for hufiieicnt lof^sons 

T> r n » 1. >r • . . . to 1)0 rocoulcil ill w rillin', caiiccl nn\ Loud for keeping tlie 

Poncr of Pntnet Mas'istwlr to laii- . 

cel nny bond for kecpiti" tlio {icnc<‘ or peace or for gex)tl beliaviour executed under tliis Citapter lij onlcr 
pooil behaviour. Court in Ills district not superior to lii« ('oui t. 


Notes 


1. Nature of proceedinga under S. 126 Cr. 
P, C.— Procecdinp-i under S 12> Cr. 1*. C. nre 
not judicial jiroeccdinpa nitliin the moiiiinp of 
R 47G Cr I*. G [il" C 73] A M'vpislrate nttinp 
under the section does not exercise cither ojipclhle 
or reri'iionil jiiri'diction [J2 C 9IS 20 Cr 221 
(P.xl] 20 Gt 4S0 [\) See aloo 3% A 103 27 A fill 
1 0 J o41] 

2. Meaning of tho term “at any time”— The I 

word* are new and are not to lie found in the 
coiicspondinp section 500 of the Code of IS72; they 
mean “howercr carl v or however hte” — 37 >1. 12 » 
(F.B.) 

3. Magistrate compotont to deal with tho 
application on the merits.-— A District Ma^us- 
trato acting under S 123 Cr PC. is not rcstrictod 
to pronnd which imy ln\o aiisen a«h«onuenllj' 
to the execution of the bond and which ninj 
rentier the continuance of the hond nniieccssarC, 
Ho may cancel tho hond nw the r/muml that ii 
dioiiM neiri Imae hren reijHiird. 

34 C 1(FB) 27 M 12) (P.B.) IIX. OS (O^) 
A N 143' 12 P W 1908 SetZlC 72 Cen 33 C. 
9-W(0) Sn A 4C0 3SA. 103 27 A <521 20 Cr 
4S0(A> 1 O J 541 

N.B.— In 20 Cr 489 (A), the proper com sc is laid don n 
to bo to report tlie ca«e to the TTicU Coort for 
cancoUation of tlic «eeuntrand not to dispose of 
tho ca«o as if tiio Magistrato was siUing ns a 
Court of appeal See nl«a 10 J 641. 

4 Application of the section— The cectioo 
njipiies only to cases, in which a bond has 
’ ’ , - id lias been 

isoneil f^r 
S 124 Cr. 
103 32 0. 


O') The addition of the words “or of good 
bcnavioiir”~mnhes tins section appliCiihlo to 
all orders made under S 118 Cr 1’ 0 [II N 118] 

5 Powers under the section 
flij Under the section tho District JlnRistrate has 
no power to remand the case to the snbordinatc 
Magistrate for further enquiry. R 428 Cr P. C 
has no application to an order under R 123 Cr P 
C —20 Cr, 221 ( Pat) . See 33 O 8 
(IJ A XfaRistrato cannot rancel the bond on nc- 
ronnt of msnffleiency —A District Jlngistmte acts 
nhsolutely without jun«d,ctum in cancrilinR a 
bond tinder this spction on reieiims a report from 
the police that the hond neeepteil by tho snbonli. 
imte Maqistrate IS insumcient and d.rcctinR the 
imjirisoTiment in iV f.niili of tbr defendont for the 


loin under Ilf till* term [2') C l'>" i 8 A J. Go'*] 
Rec 12) read with Rs 12{ and 12(5 does not em- 
power a District Magistrate to iincel a bond 
ntcepted by tbe Riibordinnte .Masfistrate on the 
ground that such bond is insntiicieiit If be is ilis- 
i>at»‘>fietl with till* Rubordioate Mngi-trate's cnqniry 
into the sutUciency, he should hold soch eiiqnirv 
na he thinks necessary after gii Ing notice to the 
parties coneernert and report the iiiittertnthc 
High C.)iirt lie ctniiot deil with the mdter 
himself [8 0. C 245 2 b B. 7t5 S.elC K. 391 . 
31 A (531 . 10 P It IfO'i . 7 O. 0. J13] 

6 Bight of audieoca— A« n general practice 

either the applicant or Ins pleadi r should be hennl 
before the application is rejected —30 A. ICO 

7 High Court xvill decline to interfere 

1 . . • *• . —IS made 

I I ;• leclineto 

revision 
0 furnish 
ippluyinta 

did not apply to the District JIagistrntc under S 
125 Or- 1’. C Where the l.iw jirondes ft direct 
reincilr, the High Coiut will not interfere in roij- 
sion till such remedv has been tirnilcd of— (O’J 
N. 113 (0>)A X. 143 (X). 3 Pot 
CoK— 3‘t A 4C0 

8 Exparte order by default —The Chiri Conjt 
directed nn application under R. 123Cr P 0 to 
be heard as It w as dismissed far defaiilt svheti thr 
Magistrate was cm tour and theftrt that Hif 
uoubl t' fi'mil la raiiiji ifiis tint iiifi»istei? to 
«(ijificn*if — 3S P L 1014 


Mate Magistrate of T — /lebt— that the Dntnct 
Mngistr.ite of T. alono had jhirisdiction to cnnoel 
the bond under S 125 Or P 0 — 20 Or 33i {C; 

10. S. 125 Cr. B. C. does not limit 
under Ss. 436 and 438 Cr. P.C.—S Iho 0 

P. G does not limit the rcnsional j'lnisdiefinn o 
the Sessions Judge or tho District Magistrate 
. under 8s 433 and 438 Cr. P. 0 — 3 Pat J. 302 

11. Effect of cancellation.— CancoUation of the 

Irand by the District Magistrate under tbe 
will discharge tbe accused and his surety •fo 
nil liability— [CO’) A X 143] The oims-'on o 
jirovide expressly Tor the setting aside nf *’'* S 
was perhaps due to a desire for siWldiodi 
language—Per Benson .7 in 37 M. 127 "J 

12. Cancellation by Magistrate not em- 
powered 18 void.— R. 530 Cl (f) Cr. b- 
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120 ] 

126. (l) .\ii» Min fur (Ilf pi in rtmiliiitor lu-h'iM’mir of nnotliiT pcf«oii jiiny nt 

»i,M Ilf. nin timfi njiph |o n I’li .uli-nry Mni:isti-nl(', DiilnVt Mni'istratp 

J'nlwlm'.icm'il Mnu’i'lntf nr «>f the fii*.! olnvs torntircl any ImiihI CTOcutnl nniliT tins 

Clnplrr iMtlii'n tlir liinl limit* of lit* jarmUrtmii 

(1!) On ^n<■ll applifition I'oin:; tin* Mnijnlnilr hliall i**.iic Ins sniniiioiis or warrant, 

as Ilf tliinV* fit iiijninuL* llir person for wlnmi mk li stml} is Imniiil (o appear or to lie bninplit 
Itcfon liim 

(V) Will 11 sarli pi |s.nn .ipjM irs or IS lir<Mn:lit iHfim- tlie Mai;i»tiate, Midi Magistrate shall 
rann 1 the liom], siinl slnll onli-r mi« h person to i;i\o. for the iinexpiivil pint ion of the term of such 
li'n'l, fn-'h Mf-miti of the siine ihsrnptioii 1* the ornrinsil Mvnnty livery such orvlor shall, for 
the pnqwis, s (if s.TtiMiis 1‘J! IJJ I'J t nixl 1-1. U* •levmnl to !«• nil onler niaile iinrler section lOG or 

aertion Us iln. p.jv<. mii 1i,. 

Notes. 


1. Scope of the Section. Tt e osn. » •!« lU »nii 

C1S1-. tn w )ii, || tlie mn n tn* omnuti tl to* wt.li 
lo witlnlroi iiii'l In |ii»i 111* aiol 

111* ilunii til,' jir<« , 'lure tnl«' ii>li>|>i«4 m it" 

< r« m Ilf i)i„ kiir< I” inu ,li»i liir.:cil ow iiitf to to* 
SO C l*t’ 

2. When ft bond for ft terra exceeding 1 
year IB cancelled —It* -"»M i-imir iiiiMoaut'* I 
(1)llip Mn[fi«imie »liniiM n f, r tlic «»se iiml, r I 
JtSt (.t) til llir Si'i.i.iti* IiKk'c. if the effort i-f I 
l!ip iliiii li irj;o of the Min’U i* in es'inhT il"' pm* * 

rijM! Inlili’ In fciffor iMi|iri«<iiinKiit fnr n'oro llitii I 

nro.ir— .’,1* S7 


3. Analysts of the section.— The wonl “shair’ 
m .iiIk* (I) »hoH« tint the >[nj;i«fmtc m houml to 
• nmol the t'mnl on nii iiiiplicatloti Ioiiik mnilo 
mnlermitK*. (1) llip*eetinn cays notliiiif; about 
niK rii«on heiny pireii 1i>* tlio eunty for hi* 
nilhilniwa! He i* tlicrefore criilently nt liberty 
tiiiloko ninny lime anil without n«sJj;n5nff any 
n 1*011 for Ills netioi) Fiibc (D) would render an 
oriler iitiiUr tin* section in the cane ofn surety 
fiir jfonil liclinvioiir oppenhlile under 8 400 Or 


CIIAPTIIU I.\. 


rM.VVVMI AsSM1llt.H'. 


8* 127 til la?. 
.V«/r* «« thr Vhui»t€i', 


pnnciplps hid down in the cliarRO of Timfnf 
to the (Imnd Jurj iif llristol in IW? “» t° *''® 
dutj of goMier* in "di.i)er*in}; riotnrn r«f<* 

'nrr.j tUr hii, ,„mrnh',f fmlhcrlhnn il hn* i een 

cm nr, I 1,1 1,1 ng they exprc*»b in'l‘’n’I"'y 

all persons nctin- in wood f.iith m cntn^ianco 
with the reriusitions under Ss 1?S o»*l 130 ami 
fori, 1,1 prosecutions of Jlaffistratrs, soWiCT* ami 
PolKcofliccrs eieciit with the sanction of the 
fiorernor (lencial in Council — StoVee AnRio- 
Indian Codes Vol II. Introduction p II 


'• Distinction between unlawful assom- 
bhes under ebaptor IX Cr. P. C. and as 
defined by the Penal Code— ■ 


The I’onal Code [Sec S 1H 1 1’. C ] does not con- 
tom a definition of an assembU ‘likely to cnn«c* 


n distuihatice of the publio inuco’. In fiofr V. 
Vincent ft) C and P. 1)1 ] Alderson U stated 
tho law as follows “Any nieetin^f assembled 
under such circumstances, ns necordiuf: to the 
opinion of rational and firm men, is likely to 


hehl, the hnnr at vliich they mcl anil the Ifingnriga 


ifHOMhl fnifhlen liny /uuIkIi oi limnl }>eiron, but 
must be Burli a* would al.irm persons of reasona- 
hie firnincss” — Sre JIsjne's Cnminal Law- p. 

3. For definition of tho term “unlawful 
assembly” Sie s. 141 I. P. C. and for 
punishment — S<< S. 145 and 161 1. P. c. 


X80 


IKI-AniUI. 


t Sec. 


4 Duty of Uagistrates under the English 
Law— In K X I’limej 3 Ktatc Trwls (U S) 11 
It x\n<! latd ilox>n tliat Jiic "cneinl iiiIm of liw 
icrjuiro of Magistrates tliat ot tin* time of notn 
tliox shoiild keep tlie p'‘ace, restrain i)<e rioter*- nml 
pursue and taka tlicin ; and tn cnnhle Hk in to «lo 
‘Cl tJieif vnnj Cull (111 fiH thi- hurt'* to ar*i't 

ihrni xsJiieli tlic}' are tiound to do nptm icD«onnl>1c 
xianiinfr, and in point of law, a 5ra?i<tj«tc wcmlcl 
be justified ni (.'iving tiie-.iiina to tlmse who iliii« 
came to assist him, but it would ]>e inipnidcnt 
in him to Rice them to those who mij'ht not know 


their use mill who iniL'ht he uiiilcr no inntrol, and 
who not liehig u«< d to net topetber, lo'ipht be cut 
off from the rest of the I’olite and the arms bv 
till Ki* tneans p( t into tlie h M) Is of the rioter*. II 
«« «« iwlll I f (In' ihili/ I'f II iliiiii/ifriifc hi jjii oiil find 
tifii't the cuiii>liili}i n 01 III iiiiiit}iii}l mill urmiijc 
them ; n«/i tu leryi p hinhi of iiion m n rr»ef I c tu t d 
n* (iriiifidi iiimi iii/hhc Xoi is a Mfivdslrale hound 
to ride wi’Mi the iiiilitirs ; i/ hr j/i(s s the nidibir’/ 
fijpieem oiili-iii to iirt, thill (“pll tlipf is le/ytnirfif i/ 
KUSSOU 


127. (1) Any Mn'^istratc or oJIicer in cli.irge of n jiolu'C-sijition iii.ty coinmnml nny iinl-iwlnl 
\sseiiibly to dispir&e nil comiinnd of a«‘-einlily. or any a«-s<!mlily of fitc or niorc person*! lilcely to cause 
Mapistrntr ci police oiRter {listnrlianfc of tlic public pcftcc, tn dispense ; and it *510111 tliere- 

upon be the duty of the nicmheiN of Midi n's'sonibly to dispcise acooidlngU*, 

(5) Tills section applies also to tbe police in tlio town of Calcnttn. 


Notos. 


1 The chapter does not apply to the City 
of Bonibay— The whole of tins ehnptcr, «u f.»r 

IIS it applies to the City of Bombir, is rej>ealcd In 
the City of Bcmlac Police .\cl Hi02 (Bomb. -\c't 
IV of 1002) — See S 2(1) and «(.liedu1c. 

2 Obligation of Magistrates to assist tho 
Police—In nil cases of nn uotawful 

fi not or n disturbance of the pence lin\ii)» ricc«r. 
n J or beniff nppTohcnded, tiic iWj<r mff lalo the 
Midiidiie, but if they find llicmselees not Mroojir 
Ptimif'li for the occision, immediate application h 
to be made to the neatest Magisliate, which 
Under the terms of Ait V of Jt61. nirans 
all piisoiis within the Police riistncl e\cicisiiig 
all or ftnj of the piiwcrs of a Ma^ibitale, a»i) 
therefore includes the Tfr*lidd/»i< uho ore lo»n<t 
mi ur)in\ilioii fitiiii the I'tiUce Iiii-pfcliri to iiviioint 
friiiil the ie*i<lciita nf the ueighhimihcoil a\ man,, 

J'ldiei oJ)ictJi Ho the Saul Ihi^iectm >ouy Jetm /-ecer. 

riii'j All reseiiiie C‘/inpr((»i», and mes^eneer* of 
all kiniU. may Icgnllj be niipointed special Pohi-e 
ofheers Thus the whole rpromcea of iho Ciril 
l.o'oiiinicnt are at luicc on n spec! il ocraslon 
brougiit to tho iissi«taiico of the J’olire for the 
purpose of u-fetoring public order— Piini Pol. 
Cir Chap XXV11I p :ilf— See Funj Cir, 320 

3. P^ice Officers -ftTho may act— The term 
otliecrs • r r. . 

ewliide 

station, (iirecting till' ilispprfnl of an n«iscmblr of 

tno or mill ■■ piT-ons l.Ui ]y to f aiise n .lisl.irKiTici* 


of the j-iiJilic peatc nn tirdir by .i lawful aiithe* 
ritr witliiii the incaiiimr of P. 127 Cr P.C —7 C •i- 
[f.enUo ft. 5.', I Cr. 1\ C] 

4 Disobedience punishablo under S 151 
I. P. C-— It nn unlawful nssenihly rcfu‘cs to 
«V*jK'r«e boin? Inw fully commanded to do so, eie"/ 
nuiiihei of //i(* o.«ei;if/fi/ would he liable to lie ton* 
t icteil iinder P. 151 I. I‘. C —7 H 42. 

6 Opinion of Policemen os to tho neoossi^ 

Ofaction— li’hothiT It disfurlmnce of the litild't 

iwic* i-5 likdj to lie tni«td, mti*t of necessity be 

Tccj much a inuttii of opinioii iiml tlio I'olieo 
officer, to whose di«irction the hw leaves the 
d»ti(.s of dl-perstng ansunblic*, mast of course 
act upon {a'< own opiuion one w.iy or the other.' 
it his opinion is udev.int, the prouiids upon which 
it IS lusetl lire sl*o rclciant— 7 U 42 

0. La’wful assembly may be oommandea 
to disperse-— S 151 I I*. C ek.irly contem* 
pl.ites lawful .isitmhlies, as tin* otplanation shows, 
and a jicrfeclty innocent ami lawful nsgcmbly may 
be lawfuHj cointnomleif to disperse by a Ulngi-*- 
irate, if III ho opinion, it is likclv to cause a ths- 
turbnice of the public piace [23 I’. II. lt<^7] 
?o rehcious pioces-ions or ntc**tin"s of the Silvsj 
(Ion Ariin m.iv conic under the purvmw of f?. 1-' 
Cr P C. [7 B 42] 

7 Onus in prosecution under S 1611 P C 

It IS iictcj-sirv, for the purposes of establishing a 
charge under "S 151 J. 1* C , to )irovo to the sntis- 
faction of tlie Court tint the .issembly was m fact 
likely to c uisc n distiirbniice of the public peace.— 
IVr Plowden J. In 22 P. 11 1SS7 


8. If* upon hoin™ so eoinntfvixj,.,] imy sneb ns.'sembly ibies Hut dispci-^e, or if witlniut bein'? «<' 
Ufc of ciiil fiiric ti) disperc conimaiifleil. it conduits itself in .sneh n .manner fls to sliow -i 

c cti roiiii.ition imt to disperse, smj ut*igisti-afe oi* officer in cliai'gc of a pulice-slatimi, wlietlicr w itlii'* 

nr with.mt the pH-sKleney-towiw. miy proceed toilispcisesutli nvsemhly by fm-ce, itml mny require 

tie nssislaine nf niu tinle pcrsnii. not bciii? nn officer or soldier in Her Jfajesty’s Army or a 
^«dul,U.r (niolUd miller till. Indim, Volmitctrs Act. If'f.O, and nrtini: ns Mich, for the imi-pn-e 



130] 


• \r I It s. 


nf Mirl, nm! if n.-cv-,,^. nmMiniT «n.l rmiliiiiri'' llic p.-rsoni wIid f„rm p.irt 

"f U. in .ml.r lo .!,»p, t'.- Mirli ..i iJmt tiun mil W piiniMlif,! mnnilin-r to l,i« . 


1. Proseduro to be ndoptcd tn diRncntine 
unlawful nRRcmblicR. 

(1) cm I •< me r"«nii«ili. nc'il n ..f imi 

I»-llr arritol ntnl scxvitilnil btkI Cm | 

r»pir»tl. ,t niNtuMtitli. f| fn ki/in in I Ofn | 

niinil fpf B ri •jifititil 1i nf in r « ill iil with nil 


■ •n'l c in iiniii tiic* nini •n|■)M>rl•'<l 

111 nfj]r(\ihfi iKiIliliilx riiTiotollir rlinryi on Im ine 
Imltnl) u\ll yn^t-r-l t„ ii > 1 ) m a^nit »..f •li^/nirr ot 

llir ni(il) niiit n ininiiiiiC if f» iiniC 

•'"rn ,« ,1 III l),.i flrr will |h> cffiit,., Anil llnl 
Ill'll rni-fii.f.^ ,c,// |,<f l-r nii>l If tin- ninli nlmw* 
nL'enoiii nnii .l<frM»ii.r.l •../ 

Ilii nficirniul lilo nfun mil will fill l>ii« 1. ami (In 
k'itini! will (III <)ii(i conunninl In tliAtilTiit. loiil, 
Afl«r wliuli niiOfi Kfirniki; lo tin- riotor" to ilin 
|M r>(' will Im> {•IK n oml if N>iC >il<-yr.f inrhiM •• mi 
Aiiniil \i timr tin- will In' <i|n iml nil ltl•llncl wnnl of 
C'cimmainl In tlm oflin r in <'linrj.'(‘ of tW im|uiiI. 
^ltll(•rl»^ f |K'<'ifi('<| iiiiiiiln r of till* or lo mnLn of 
nibM«ttiiiiiM or M-dioim or lio iiinj onUr n toIIpv I 
Hrioriliiijr lo till* rtiiiuri'inriito of lh<* niiintmii 
Sit C 1' I'ol Mini j< Cfl 

(2) Pirlng shall ceaso tin- iiiNiatit n i< no loni;* | 
<'riiicc«>iri Cim- rliouKl l><- tnktii not lo tirr i 
iijiow itprtoiiH »c()iinili-il from iho crowil, nor co hn- 
c'lcr ilic hiMiU of till- cruwilx, IK tilt r< liy inioxciit 
I'l-rnoiix mni In- injiiritl. ~]lonilj I’ol Mnii ji 7fl | 


2 Plank cartridges— f«!ioii!.l hokt bt- rmcxi 
out to I’olirc (mi.2«>Pil i» M.|,,,rp., „ riot.-S-v 
Iltitiili fol Mini )i 70 Mini I’ol. .Mnn 

3 Dogroo of force to bo employed must bo 

proportlonod to tho ctrcumstancoa of 
thoenso Tlip ili-prcc of forcf wliicli mni Jaw 
fntU l«. unotl in xiii,|,ro«fo„ of an unlaw furns,ctn. 
Ml .U,<u.Uon lUi.iit.in- /i./rinWy, for tlie 

fono nin«t nlwnix lip tnoiloriitpd, nnil iiro- 
iwlionttl to iJip tiniimitnm-tt of llie pn«o niiil 
to tlio (ini to Ilf olitaiiipil 7/ir of hf- fmi 

I. only l.y II, r Hi‘ct-iil'j of yotefin,., ,,rr,<rnA 

... ,.i./i,,tj,apnin«t inrimH fornix of iiolrncc- or 
<ni.H% orly y/,r „rr,.t,l,, of ,h>i.rr>l„y n nolou* 
fr/iffi, iM i/,""/rir>,rg iiiilri’ ihijirrfi’il 'i\ M. 

4 Special Police Olllcera -So’ Rx :n and 

of the I'olici- Act (V of IWJI), R t<i‘) of tliu Madras 
1 ’oIm-c tet fXXIV of 1R50) and R-, 27 ami 2S of 
lloMili Act VII of IWI7. 

6 Good faith only entitles the officer to 

tvitliont 
e jiiiIjIic 
on tlicm, 
ono of 

..«<■<— Ill, ti no wds not acting in good 
f.iitli and his act was not prutetted simply bp. 
Vj'jf' of Ins superior oflitt-r. 


129 Ifain Ktic-li (isotiiilily niniiut lio odict'ttist* clKpci-icd, mill if it is ijcci>«!saiy for the public 
military force. security lliatit slioulil bedispoi'-fd, tlio Jlnglstrato of tlie liiglicst 

wild is pri-soiit may cuuve it to lie d’-persod by military fon-c*. 


Justification of the use of military force 

‘Tlio summary suppression of riotous ossoni- 
bliea by aniK-il force ami tlio ii*i- for that j>Br|Hw 
of anj amount of liolciico, extending m-n to the 
causing of clcatli «,e j,„l,fiMe on gioHmU of tMe 
g,,,j jjjji culy be yitUft'l ><’ f"> «* 
^'^'emily eeitlK It may seem anomalous (bat an 
f'pcutno oHiccr aliouM be niillionsed at liia own 


diacivtioi) to iiillict tiipitnl puiii»linieiit iijioii a 
riott-r will! could onb' after duo trial and convic- 
tion be liable to three years’ imprisonment Cut 
cTpcrionco sbovTs that a riotous nsscmbly is the 
first step in the contest between violence and law 
and that tf tt m not chedfl ut oime nil law is swept 
awayalideieitf sjHCir- of cmi.ic .. rnf,„„ !,> fol. 
/««,— Maync Cr I. ji, 329 


130. ( 1 ) Wlieu a Jlagistinte determine'* to disperse any such assembly l»y military force, be may 
DdIj nf office require any comm’ssioued or non-commissioned oflicer in tommnml 

^s^Iuy trnte"to ^dispcKB of «»/ wddiers in Her Majesty r Army or of any \ oluiiteerh enrolled 

' under tlie Indian Volonteers Act, 18G9, to disperse sncli n--semblv 

force, and to arrest and confine Rucb persons forming part of it as tlie Jlngistrato niaj- 
1 or as it nmy be neoessiiiy" to arrest and confine in order to disperse {be assemblv or fo bate 
P“»!s!.oil aoconling to law. 
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[Sec. 


(■2) K\orv ‘■iieli ofliccr Rlmll ol'PV *!urli tiqnisili'm ill Tintitiri H- In- think*- fit, hnt in 

(loiiig lie ti-se ns little force, ninl tin ns litti** injnry to |i' r^on »ii<l pn'p< rtj, n*. rn »y 1 e c-n-i'l'Ct 
with (lispersin:: the ns-.cnililj' and nrrt*-tii>sj nml iletniniiiir such pir-niiH. 

Notes 

1 Volunteers—!' •Jlor.V** XX .)f !'».'> (Imlnm ' »i.il nj-i-n l.. r..1 r«rt lin |.<l }* r 

Volunteers Act) « nij*ow or* VolunUi r» to iirvTint 

(li»lurtnnce (it tlin i>uVihc wienie, vmt wtnl 

131. IVhen the pnhlip -c'cnrity is mniiifi-.th cmHiiireud ht uti\ sin-h a*-.* rnhly. and wl < n t” 
Power of conniii««i(m((\ n.ilitnrv Masri'tmtc ran In* cotnli.iJliimt* d « illi. inn r i.ninii*'i'>ii<d ('fl e. r ( f 

officers to iloi'er«on-.«enil)lr. Muie-lv’s Army inij dtsp.-rsc s-xir), tisi-nuldi hy inil’t'rr 

force, and may nrrc't and cimfitte any per-ou*. foriniiii: l»*rt ‘d it. in nnltr tn di*-jM rve 'iieli n*'tnihk 
or that the) ma\ he pnnished a«'C.inUjn.r to law ; Imt if while l.e i* ndini: iindi r t’-is suti'H. il 
hccomes praetieahl'’ for him to comiminieate with a M.uri-trate, he sli-vll d-i and -h ill Ih-IK i f< fwnn! 
ohey the uvstrwetions of the Magi'-tn^tr as to whetlwr lie Miall or ^hall n<>t isiiltiime 'ueh action 

132, pTsi'C-i ntmn acllin^t any per-oii for any act piirisirtin:' to he done nndi r thi- ('InpttT'h^H 

rroUcl.oi. (..r I» in'lilnU-.Uii miy Crilniinl C.uirl. i « itii 111.- > iirti"'! -I 

nets (lone under tins Chnpter, Go\rna>r (teneml in Cotim il ; nnd~ 

(«) nu Magistra te or police-oflicer neting inidir this Clnpti r in irood f.iith, 

(/i) no ofTiccr ac ling under fection lUl in giKwl fnith, 

(r) no pcjsoii doing any act in go>«I faith, in toinplitm e with a nqtiisilion tindt t ««s lion U* 
or section lllO. and 

(d) no inferior ofllccr. or Rohllcr, or tolnntetr, ihniic not m t m t>hi dit-nce* ti> any onler wind'll 
lie was liouiid to ohey, 

shall lie deemt'tl to hate theiehy committisl an offence. 


Notes. 

1 Meaning of goad faith - Xotiiine is t.. »•<> > 

(lour m powl fnitli whUli ts wilhonl <)u(' iar«- , 
anil attention —Sec Ss 02 am! "(> I P C nn«l i 
3(Xl) of the (ioncral Clinse* Act X ef |s*i7]. The 
(lucstioii <i{ j;ood faith IS one of fact. It iiiu»t lx* I 
considered with referonee to the |>osiiion of tho ’ 
accu«c<Vand the ciTcuiw»tanees wiwhr whiilv hv 
acted 1 12 B 377] The want of due care ni«l 
caution inu«t in each ease ho ion'iihml with re- 
ference to the peiieml circuinstnnces nnd the 
capacity and the intclhpenee of the jienum wlio«c 
condnet is in (|Uestiun [31 II 2‘»1 (20s) 12 II 377 

See also 21 >1. Under S. 12s Cr. V. C 

2 Application of cl (d) It shimM l>e notta 
that the words ‘‘under Slihtary law” and ” in pood 
faith” in the correspoiuling Section of the pre- 
vious Codes have been omitted. The effect is to 
maXe "obedietue to any order which the j.ers«n 


wnsleon.d lo.. 1 .(i‘‘n -uniiiinl jii.titirtiti-'n 

td the ,|ii,‘.li,in (if piXHl f.Hlh ‘ 

l■,■tn|)|dl t'l Pi-tiii fll’uir* Pohee or** 
not prnti-cted miijili 'U'liu^etii id'eyi'l the I'C 
t-f Ids siijM nor iiihcer ’’ f2l M.l'I'O 
Sanction, -u'an 
Section i iniuit hi 

.Slenfso “!» 3f | l'( ,jnr- 

Ab for definition of Olllcer and eoIoic 
A ct V. rif ist.n (Indian .Xriiele* of 
Volunlt or {The pri amide lo the Indian \ olu"’* 
•Ut .\X oflhl'.'i). .,,„f 

Change of law.— The word* ‘‘nni pewon ' 
heen siih'titiited for the words ''any .-j 

Military liffiier, IVIice Oniccr, 'ohlicr and * . 
teer” »i tin- curlier Tode* Si-ecinl , y 

in oIUhI under S- 31 .and 32 of the Police 
nf IMJl are now protected. ff'c cl.C--) 


Mlietinn nutlissi 
nd hi s r.np.)- ai't ^ 


CHAPTER X 
Pvuuc XltsvMJs 

133 (f) l*‘^’'c\or a Pislni t llnijistrate, a Snli-dhisjion tl il.igi-.tr.tti’. or, wlien empowcri’il 1’.' 

Cnmlitionat order for removal of tlic Local Governniont in this helialf, a ilnir’«tr.^ti.‘ of the 

tlass, considers, on icceitmg a police. icpoit oi other iiifov'’'"'*'* ’ 
and on taking sneh evidence (if any) ns he think-* ht. 
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iM'iii.ir [ SOC. 

tr» nitj null wnj fir |il ii i In* in ■ii'-li tmnn'r s< 


unj iniiV, will nr f \i.if ,ili>ni h> 
to tniwciit il.iiici'r iiri«ini< tim titililii', or 

f/i<if «II7 ilnn<ii;«'tK oiiiirinf of.oiiLI Ic i.y<- J, r«Mjiroil •» fthrti'i-il •In/'..* <1 i/, 

fiitli Mnjrisli.iti' nin\ nmko n t oiuUllonM onlor rr«|uirih5r tin* jwf.m puii-ii>v Mu'll f.1i«tmrlinn or imi-mpf, ir 
cirryitiK on «ni1i trade, or occup it'mn, nr Vi rpinS nnj mioIi pooil* «r »n<'n'linjoVi«e, or own’iii?, p».«e».ins fir rontnillirj 
Biicli ImiMins, friif, »frnr?iirp, riili^tanco, tanl, well or f'trunilnn. «r nnini/tr or frrr, will Inn 

lime tolii liteil in tlio ordor, 

to ronioio ptu li oliitrui t mu or mu* uire ; or 

to friiiii riim/iiiq on, fo remove « n/'ifi'* in •f'li oimn' «• »ii’» J <■ ifio* f - I, no 'li In I" fif 'V.'n- 

tu lemoie muIi ttoocli or nu-n liandi»i', or f/> M^iiJfif'* tfcr Irrpmj tt.riff «« rnrli m mnrr «• mny fr iturrfr i , or 

to jirei eiit or flop tlm < of, »>r to n'ntovi-, rf|«nir rr Mi|i]inrt •tirli liiiililmir. 7ri.( nr rtrnrtnrr or 

to rnmOK' oi ioipj‘'"rf »>(r)i tri>'^ <ir 

to niter the <li*pi)S i1 of uadi nnlKiniu e ; or 

to feuf e nin li tniiV, n ell nr eicaintion, on tlie i-»«e ni ij In* • or 

t(i (Ipiifr'ii/, rmifini m ili«j>n-e nf mirTi «1 inyerf>H* flni>" iT in H.r »n innn j>. ni > ln.1 ii» ft r i« ti 1 nrdrr • nr if fir iJiJrrff »> 
<0 do , 

to appear before liimself or unne oilier Mniri*trole of tlie firnt or aeeonil rla«f nt i» liftie ftml plane to lie fiveil ly 
tlie otdei, nml more to bate the nrdi r »et fi»lile or tmxbfi* d to tl»e manner liereinafter provnlf d, 

fjj Vo order duly nndi lit a Mnsiftmte tinder tlila section aliall be called in iiiK'«tIon in nny Civil Court. 
CrpliitinfioTi A ’pnldte place" inelndea nUo properlt lielonifinif to tbe State, canipiuir f.'Toondj nnd proondf 
left nnoccupietl foi snuitarv nnd rei reattte pnr|*o*e« " 

134 (I) *riii' onlcr vlmll, if pmeticalilc, ticecr\c«lon tlto' pc'P'ion nir tin'll wliom it ttmlo, i» 

Service or notiliintion of ordor inanntT ln'cciii |tn>\iilcil for «oi vici' i>t ft ••nnininita. 

(?) If swell nnli’i pftniuil lie «•> «or\tsl, ft alinU Ih* nntifinl liy pi'nolftmftti’nn, puMMiwJ 
finch Tntnnov ttfi the Lnc il Onaermneut mty hy nth* tlirecl, nii'l ft ec'py thereof nhnll ho stneh tip *>1 
fiiieh piftc e ur plncca fi'* mny hi* fittest for conaeyins' the Inforinntion in «iieli peiMoii. 

135- Tlie pwon ucaiiLl wlii.m Rlli'li nrfor ia nillP 

obev or «liow i aw'-i or < 1 iitii jniv vhftll— 

(ci) perferm. aMthiii the time spot ifietl in the otaler, tJie net tliieeteil, then-hy ; or 
(1) itppGai in neeotdnnee with fitifli oialer txm\ cither fihotv eftnsp fif^ninst the same, nr nppb 
to the ^lapistmte hy Mhoni it was maile to npixiin* ft jury to try whether the fiamo is rensnnnhle and 
proper. 

I»i'o;»ose<f ainriithncuts to the nectiou~(l) Section 105 d ffm ..u.l r-xlc *fi'ifl l-e re>iKinier.'.i f"* 

(!), nnd — 

(i) In clan*!’ (<1^ n/ the find fiWinn, «* ic nxiHliciC'l, icf/ce the «ouI« “i<ifhii' fhe fi'nie'' tUe iroi.f* “nnd m 
iiKinnei" slmll be iruci tfi?, 

(ii) III f Inline O’) of Oie an id »ref/ow, «< »p.iiMml>eie«J,/i>r the It Old* “noiiie i* " fhe imn?* “ inrnanrr* diirrted f"/ 
3ragi«frnfe to le lalni nrc” sfioll be *ul xfifnred. 

d/fpi Ihc Mid efnioe of the »nwc arrfii/n the folloHing aMb'SCCtion* ahnff le added, iiniiief'/ — 

(^) f/i 'a Hlioirtng rnnee, the peraon ngnin^t whom the oedei rra* Mode deme* fhe eriVfenee of any piibho iiyht i« 
rc*)iec( of <1111/ 11 ny, ruei , chnnne? or jrfnce lefetred to the>ein, the ilaqiitrote afiofJ fnyiiire infn fJie giie'f/on, and hi* diH'i'ie" 
*hidl,/„r fJie purpose of per, reeding* under ffi,* CJmjrfei, lejinat 

^ (V *hnff be fna/iif bnfh to *hoa rn»*e oqniB*I on order oh the g^ou^tl^^ ototnl tn snb.#erti<>n f2). aid of the 
/line fo cfni.n o juri/ under sub «<e/,on (I) 



vt line 


141 ] 


18 n 


135. If !>' il'N •> imt |» “rform ••in'h art «»r n|ipeir ninl ‘•Iidw cause or fipply for tlic Appoint- 
CoTi»fHjtirnr^ f f 1 !• failin.' t'. il'i »•> nn'iit of :i jnn AH iKjiiirtd li_\ settion I.5.), lie sliiill lie liable to 
tlic pemltx pn-’-Tilwl in lint l»rlnlf m ^rrtnni l"^** of the Imli in I’eiial Ccxlc, iitnl the onler shall bo 
mule nb».n]iile 


rrorc'lim ntfrr t.r Bi-jH-ir* i'» ‘Ij-n 137 (/> K he nppe ii - •mil show s raiise n^rn’nst the order, the 
Mair«str»le ».lnll I il.« i \ nleiire in the matter an in n summons. canse. 

(2) If the Mmristrite I* siti-.hnl tint tin older e* not lensonablo nnd pioper, no farther 
proeeedimrs vlnll be takmi in the < i-e 

(S) If the Mnijistrale m n >1 . -iti-hnl the onler -lull la* made nh«oliitc. 

rroeetlnre wlrre lir cisirn* Jllr^ 133 Ibi lecemii'r im uppUcatinn under seetion 135 to 

appoint A jnr\ . the Mni'i'-trate -Inll 

(fl) forthwith apjxnnt :i jtn\ «onsi-tniu' of nii micten number of persons not less than five, of 
whom the fon-man and one half of the tennimmr im-mbcis shall he nonmiated hy such Mapistratc, 
and the nlhcr member- by the upplie.mt . 

(h) - nmmon -imh forem m and member- to nltcml .tt «iich place and time as the Magistrate 
thinks fit , nivl 

(*•) tiT a time within whieh the\ -ne to return their \cnbct 

(2) The time s.. (ixed maa for g-Nsl e-iiiso shown lie extended by the Magistrate 
139 (J) If the jnr\ or a mijoiitv of tlicinrors lind th.at theoi-der of the Magistrate is reasonable 

rrocpJuro Whiro juri limb Ma-i* and proper ns ongiimlly made, or subject to a rnwHfication which 
trate'i order to lx* naioinaliti ^ the Mngisii.ttc accepts, the Magistrate slmll make tlie onler 
absolute, subject to stnli imKlilication fif nu.')- 

(2) In Otlicr ei-i- in. further proceedings slmll he taken nndcr tins Chapter. 


140 (1) Wlieii an oi.h-t h.is I.een made ftI)**olutc imder section 136, section 1.17 or section 13D, the 
Procodure It It Ma"istratc shall gi\e notice of the same to the porxon ng.ainst whom 

'■ the order was made, and slmll further require him to perform the 

act clirecleil l,j- llie ..rclcr w.tliiii a time to Im flTO. in tlic notice, nml inform liim llmt, in c.iso of 
tlisobedience, lie mil l,e Imble to tlie peinllj' pro.idcd I,/ section 188 of tlio Iniliaii I’eii.al Code. 

(2) Hsn.l, .,ct i. not performed nilliinll.c time fired, tlic Jlogistrate may cause .1 to lie 

Con„,„„,„ reformed, and may recover tlie.eosls of performing it, ether by 

maer ,,,,,, 1,„, filing, goods or otlier property removed by fils 

"ricr, or fij l),e distress and sale of any otlier mo.eafilc property of aueh person rvitlirn or willront 
tlie local limits of sncli Magrstr.ile's jurisdiction It sncIi other properly is vitlinut sueh limits, llio 
onler stiall authorire its attachment and sale when endoised by the Jlngistrato ivitlim the local 

'"nils of whoso Jill isdictioii the property to fie attached IS found. 

(3) No suit shall lie in respect of anything done in goml faith niider this section 


141. If the apphonnt, by neglect nr olliemvisc, prevents the appointment of the jury, or it from 

'’'"cedars on t„l,„e l„ „ , ,l,„t ,arl ‘I'® i'"1' “PI”'”*"' " ‘‘'nn 

"romioiontorclur^venhcT'’'" the time fivmt or within sneh fnrtlier time as the ifagistrate may 

in his discretion allow, the Ifagistrate may pass sneh order as he Ihiiihs fit, and. such onler’ shall he 
etocuted in the manner protided hy sertion 140. 
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PI IIMP M I'swriH. 


[ Soc. 

tli-it ini' Iniik w fil or rxt i' .itii'ii ii'lj ft I” nnx null wnj it juililir pin i* »l-.in!cl lif* f>‘nci ■! in •'irli imun' r x' 
to vvc'Ciit iHnjrcr nri«int; to tin' tmlilii'. of 

Hint iin'i (liiipi/ri'oiK km wdl rhntiLl !«• •ly’' I, r'twCn* t| nr i >1 ■ 

Riiili Mn^’i^tmtc nnj mike n roTi'lit{‘'i»'»1 onVr rf^jiiirin? tli«* i-'iH-iti c-iiimh-.- »iirli fil.itrtirtion rr niii*xn'-f', it 
carryni" on snch tr'ilo, or occiipition, or VoopiiiR mij pmli po«»1« nr W'-rclifttnlMO, nr owniti?, iv>»«o»>.|n£: or rontmlhr? 
Siicli IjiilUliiitr, ti lit, finirhirr, nili'lineo, nnV, wrll or rtrixntioir, nr nirHin.i ;• •.rum i iirf, nhimnl nr Irrr, will in a 
tunc tolx- lixnl in llic oriliT, 

to romo'o fiiili oliitriK tion nr iiiii'''>iiro : or 

to fiiiiii 'iirriimj nii, nr ti r-“tiiorr- nr in »«'li <n >iiy 1 <• il/ w f, an-li t fl I'* or I'o* n- 

pntion or 

to rcniO' f* nil li iroinj'* nr niori linii'll^Oj or fo ir^nlittr thr trr juny tl rir. f iu »url, miiimrr ni ni/i y 1-^ ittrrrir 1 - ipr 
to prevent or (■top llir rir'inni of, or •'* n*i'ioiP, rrj«ir rr aupj»orl •«' li I'Hit'lini'. trut nr •trurhuf or 
to rrmoir «■ i'»(i;‘'irf mrl, Inr, or 
to niter tlic ilisiiux.i! of RiM li (oili'ilnnce . or 

to fence aiieli tank, well nr exenvntion, na tlie ra«r »ii itr !»• ; or 

In ilntrnii, miifinr II, , I, rjH.ar nf nir}, •hinijmHt nmm >1 in ihr ui'innrr fnni ntr'l in Hir r ii I nnlrr f or if hr ftjrrli •> 

to fin . 

to appear before liini«iOf nr aoine oilier Mnjriitrite of ilio lir»t or aeeoni! elm at a time ami pliee to l-e fiteil hj 
the Ollier, mill more to have the oriler fi t n«itle «r inotliReil in the manner liennnafir r proriileil. 

(i) No oriler <l'ilj macU hv n >t »s:i’‘tr»te nmler th«« aeetion alntl l»e eatleil In fjiie»t[nn In any Civil Court, 
fephiiintiijji A ’‘public plaee" inelntlea a!*o propertv l>eloiis»inif to the State, cainpinir tronmli flU'l frroonili 
left nnoccnpieil for sanitary nml reereati»e ptiri»o»e« ” 

134 (i) Tlic oriler vlinll. i( practiotlile, lie sortoil on llie' person nt'iin't atlinm ft i* 

Service or notification of onler tiiaimer liiToin protJileil fur «er\ii-o i>f ft common*. 

(3) If ancli onlei eaiitiot lie «o «or\«al, it ftlmUlie itolifinl l>y procfftnifttion. m 

such mctmicr ns tlie Lnc'il riotortuncnt may In rtilo tltr<H t, ftinl n rnpy tlierenf slnlt I'O np 
fitif It place or plitccs ns mat lie fittest for ron\r\ In': tlic tuformalton to sncli pcrsoti. 

Person to whom order Mn<hlre.*e.l to 135 The pei<on avliom sm-li nialiT is malP 

nliev or show i au«e or el iiiii jiirv 

(«) perform, v itliin tlio time sperifloil in the onler. the net ilirerteil, flien'In ; or 

(I<) nppear in iiocoialnnoi* with smli onler ftitil either }*ho\a eftiise nifainst tlip same, or npph" 
to the Jlapistrate liy whom it was maile to apjioin* n jury to tr\ w lu'tlipr the same is n'asnnahle "''‘i 
proper. 

Vroj>o<>ciI aiHciiilmriit* to thr nrrtioi$~(t) Section 136 of the ».uil Cole slmM t-e reii’iwf'i’ivi^ 

fl), end — 

fij InthiiMffnJ e/ the snid riTfien, <>s )r-ni>Ml>i*ieil, nfler the iiniiN ‘Neithin the time” the leenli '‘e»>l *a f^i*- 
iimniier” *lmtf he iii’rrfcit 

(n) fn efoK'e T},f *n,iJ «irtfo«, cn rr.»umhe>iil,/i>r fAe werif* “snwie it’’ ff,e iPiioIt " fiie/itiio’t if/reeted hv thr 

Mogiihate to le taken me" thiill hr •nh-titiiUit 

(2) Afici the Mill ciniite of Ihr tnine tcrlinn fhe/of/oirinir sub^seefiuiit thall le nddeif, nninrl'/ ■ — 

V,t>‘ Khoiring rcinte, the i<ei ion nyaiMnf irAom tAr oniri irtt* Mioife demet (he ejitfenee e/ amj .pnlhr right i" 
icejfft of liny ira'/, riier, chmmcl ni phice referred to theietn, the 3Iaoi*li«le *AnfI iM/iine iiitii the .yiiettirtn, find hit deei-m" 
HinV.fnr the piirpoir of proceedings under /Ait ('Aayrfrr, le fnat 

(3) It eholl he t,Tir/ii/ hofA to shnie enusn against an order on the pioiind* stn/nl in aiih.teetion f2). nnd at the rii'i’’ 
time to chiim 1. j.,ey tiih.»ert,o„ (■]) (d,)n 
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135 . If |H rv <n il.« • 11 >t j> rform •^ncli nrt or n|ipo-)rnnii imhh' or :»}i|)I_\ for (!h' np|>iiin(< 
C -"'vj-:rrrf rf I f»i’ rr 1 . .t » • > i .'ul of .» jnr\ n« nNiMiml 1 »\ •.«vliot» lo.*>, ho ^lnll 1)0 liiMo to 
the pen-lit X pro‘^ril--.l in thit Ix-IiaU in xet'tion !<'«• of Iho Ituli in IVn il t’.vlo, ‘iiut tlio onlor xh ill ho 
WAiIe nI)«-iluto 


!We.^rT «VrrT- I.-*I.peirx to O 137- (/) If w nppoii-N in.l -.hoiix oiiixf ii^Mill't tho imlor, tho 

MAirixtrito ••InH t iVo i xitloiiei* ni tlio in it tor nx in ii xnnunoiH.oinxo. 

( 2 ) If the MA?i«trito i* xittsliixl lint tlio ni\Ioi ix not tvnxinnMo nii>l |)ni|ior. no fni tlior 
proeeoiHnsrx ‘.hnll In* tahi-n in tho ei^o 

(3) If the MT.*i*.trrilo ix n it x,. siiivji.xl tho .>nlor xhill In* m-ulo i\hx,)|nlo. 

ProctAliirt* wlrre )ie dun* J in 133 <>« ivooitiiiir nil uplilii limn nnilor xootmn l!?.'* to 

Appoint n jnri. tho Mfii:i«trrite xlnll 

(fl) furthiiith appiint ii jn«\ i-onxistini; of nii luioton iiiiiiihoi of poiNoiix not loxs tloiii tuo, nf 
Avhom the foronnn nml one hilf of tho ia'iiihiimis; tiiomhois -hill lio tioniin iloil In xnolr Miiirixtnito. 
nntl the other iiiemhcrs hy tho iipphrant . 

(h) Minnnon vueh foronnn ntul momhoiH to iUten.l nt vnoh phn-o nn.l liino nx tho Miiifislniio 
thinks fit ; .nn -1 

(e) fix ti tiiniMMthm nhioh tho\ :iio to lotiiin thou loulioi 

( 2 ) Tho time so lixeii nni. for tr**""! onixo xhowii I hi tho Miiifixtrnti' 

139 (i) If tho jury oru iiujonti of Ihepiroi-H liinl tint tho oulor of tho Mnifixtiiilo is lo isiniiihli) 
,.rj rm.h M.i,-.. nli'l l'W|HT ■■rWlimlll i.m.l.., ..f -ill.J. rt l„ rl lii...linnili.>n nlnVIi 
trato'sonlertolie rnsomtito tho Miiu’i'tiuto im-optH. tho MiijfHliiilo nIuiII limko (Iii< ohlor 

ilhsnlute, subject to siu h nioililieivtion (if «nt )• 

( 2 ) In other oascx no fnrlhet pi.HOP.Im<fs xhall ho tiikon niwlor IIih (‘liiiptor 


140 (f) When un iinloi li ix l-ooii mmlo xo-tmii or soi'tion lim. tlio 

Pr.co,l.„ „1,.„ ""'P '• I'"'""" "K"’"'' '' 

tlio ouh-i- IIIIH tnailo. iiinl ahull fiulhoi n (|iiito liitii to poifoiin (ho 

act direeteil l,y II, c .„,l. r «,lli,n „ I'm'- i" I „r 

di'obeilieiice, he will lie liiilrle lo 11, e peo-iltj |,n,\iil>-<l I'.v Me. hoii IK- of tl,,, IimIiiiii 1’,'i„iI ('i.tle. 

(2) If„.,.l, e,t,M,.ollit.fo.-r.„Ml w.lhii. ll,el.i.,ell<.Ml. M„K,<l.,ile Il l„ l,„ 

ll.e r„.|. of pe, fo, ,1 , eill,,,,. I.y 

order t(„. « ,1,. of iin^ hiilhhlit:. I'oo'Is "i- ol lior pinjiot Ij lomowil hy his 

order, or by tho distresM n„d .i.le ,.l i.i.J oilier •hie p.opeili of Min i, piiMoii will, in or willioiil 
aelooellimit, of o,„h M,ii;iMli..le'M Mil. Ii olliei |.i..peil) i. » illiolil mu, li IiiuIIm, the 

onlcr,l,olU„t|,„„„. Iiip.i.liiueiili. "'e •• d hill the I 

limit, of Whmc jeriMdietioo the projieity lo lie i.lli.el.i.1 •• to' 

(d) No ,„.t .hall he in re,peel of mi, I IP»I l.dl' ""der llii. Me. lion, 


lute. 


141. H the applicant, I, } „ib 1. et or olll■•ewlMe. pietiail' ll'•"l|l|”""l'"""l of lliu jiMy, o,- if f,„,„ 
Procedure on f.c.liice •„ Mp.M.int pov iMiyea..... the jury apiMiii.I.'I'l" ii"l n lu.ii their te.illet wi||,li, 
oromi.non to return rrrdici tliif (iiiio h*o<l or witliiii atioh fiiHlirr tiino ii* tlio Mni'i. train i,my 

<n his discretion nlloiv, tho ,MnKi«licilo P'***' '">'1' “'•I'''' *''' !•'* •I*'”’'" hi. niol «ii< Ii orfh i shrill la. 
csccuted in the manner proi idofl hy olioii i 10 
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142 (^) If !i Mnzislraio iiinkin'r im onlfi* iiiulcr vi-ftion niiisiiItT' th'»t iniriM-«lialc inpasnre-. 
Injunction i)rnilin<r inquiry. ••luinlil he takrn to pn*\fiit hnmiiifiit ihnz<'i* "r injury of n ‘criuns 

Mml to lilt! p'llilic, 1 h' n'fiy. jnry tu tn*. »ir Ws kt'un. npi'oinlol or not. i-MU' -«<I. an 

injuncUou in U,e ppi-^nn Wn tiu* nnlor wan iiiaa«*, «•* i-. rMiiiir.-d to f>1i\ntp or prrvent 

sucli (lniiz'‘r injury ppudiuz tlio (letormiiution of tin- inaltci. 

(5) lu (It'fnuU of forllinitli olu'ynit,' stirh iiijuiirtimi, tlif Mnzi-tritc in.iy lump'll 

use, or cimsc to bo used, fuirli iimns os l.o tliinks fit to obUilo ‘■lu-li chnyor nr tojj|n\i-ut such injury. 

( 3 ) suit sliallVio ill icsppcl III uiuUniiz done in cnod f.iitb by n Mii!;istr.itc undrrtiu^ 

section. 


.tvruittjr$iunt of tiotfi. 
S-. i:n.1t.*nn.l tl1, Cr. I*. C 


I. Change in the Law. i 

II. Object and application of tho Section. ^ 

(J) Object , 

i2> Appbcatinn \ 

III. l^atureotProccodinganndoT tho cViap- 

ter, . 

IV. Magistrates having jiirisdicttoo. 

V. Jurisdiction of Magistrates. 

VI. Conditional Order. 

(1) Contents 

( 2 ) Iiiisccbinoous 

VI (A) Illegal Conditional Orders. 

(0 Interference witW pnmte nelil* 

(2) Order iliroctinsr ft person to tile ecrtnin onler 
Tvitli his prirnfo property 

Cremation nnd biirnl ground* 

(4) General orders 

(5) Peligious ceremonies 

VI. (B) Orders held to be legal 

VII. (A) General Kules, 

( 1 ) Analrs'i of Cluptcr X 

(21 A. person cannot both sWr cun** anil for 
the appointnient of a jury. 

(3l Pronsion* of Ss 137 anil I.IS mandatory 
(41 Proceduie as to the jnry 

(5) MoKistrate’s poncTs in the TOofter of proeocliire 

VII. (B) Notice [S. 134]. 

VII (C) Shewing Cause [S. 137]. 

VII. (D) Jury tS. 13 s Cr. P. C ] 

(1^ Uight to claim a Jury fS 135]. 

(2> Procedure before reference to jury 

(3) Narnination of the jury 

(4) Composition of the jury 
(O') The foreman of the jury 

(6) Fnnctioiia of the jurv 

(7) ProcecdiuKs before the jury 

(8) When some members me absent or refuse to act 
(91 The vtrdict 

VII. (El Consequences of failure to show 
cause [S 136] 


VIll Evidence 

(1) .UnirNtrnte’s obligation lo (.at** ^•li<Ie^pe 

(2) ilBgiitrito e.an ivrt only on I< ril eridmee. 

(-0 Mi*c<*llinii)n« 

IX Injunction pending enquiry tS 142] 

X. Order Absolute (Ss. 136, 137, 130, 141). 

(!) Analj»l«-.An onh'r ft»-o1tite nn 
"loiir 'rtiys", 

(2) Wlio ran maVr the ftfilrr ftb««iltitc. 

(3) Onlrr miMt ho hfo.l on Icgnl ciMcnft* tatm 
>>y tho Mncntmtc. 

{i) When order nmy be made iMtlumt isMcfico 

(0) When the nnlrr is illcgnl. 

(6) Orilir TuTi«t follow the findinff of tlic jurj 

(7) I’onir If) set ft'iilr rr;xtr(r onler. . 

(*>) Brncnlurr on order brine fnadrnh^nliito (a IWf 

XI Public nnd Piarnti- 

(1) MronuiR of 'Public plnec' ,, 

(2) When a pnrnte road may be eon«id'W* P”, 

(.1) When the exerebe of prirale rights may lead 

a pnblie nni«anec ■ .. 

{0 MftKi*trato’fi jurisdiction depend* on tlie n. > 
infniiRvd being a public right. 

XII Bonafide claim of right. 

(1) General I\nle . 

(2) Magistrate’* procedure a» to iiuc«tigauo° ° 
the bonnfiUn of a claim of note 

(f) Procedure oil deciding m faiour of tim elai”' 

(4) Misccllaneoti* 

XIII(.l)— Public nuisance (unlawf^ 

truction to way river or channel) 

(1) Mcaninp. 

(2) Xatnre of the enquire to be made 

(3) Obstruction in thoroughfares or path*. 

(4) Obstruction of drains channel* and rivers 

(5) Miseellancoiis 

XIII(B) — Public nuisance (Injurious trade ot 
Occupation) 

(1) Application of the Section . , - 

(2) Xo length of enjoyment can legalise a P“ 

tunaance. , . 

(3) What is and what is not an injurious tr9u^ 
occupation. 

(4) Power of the Magistrate to re/rulat® t"® 

<tnct of a trade or occupation 
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Xlll(r)— Public NuiMnco (Prostitutes). 
XIIKrO- ditto (Dilnpidntod Build- 
ingF. 

XIIKO— ditto (Dangerous tanks 

wells or cxcivntlon). 

XIV. Physlcil comfort. 

XV. Long enjoyment no defence. 

XVI. Allied Sections. 

(1) DilTrrrnr" l.<'tw<vn S. minti.t 

(2) DifTcrfiiri' J.rtwrcn im «n<I 1 1? 

XVII. Civil Suit to nullify the order etc. 

(1) Soopn „f M1».« (2) S l.ncr !• C 

(2) Tlic rrmnir of liir ptrir whom tin orthr 

lir^cii niidr nlnolntp i 


I. CHANGE IN 

Uiiihr till' CikIp «'f JIOS < orro*|ioiidmjj to 

S Id) «if t1ip prr.pnt CoiIp. nnlv the l>i«lnct 
coiiM act ii/iilcr S I.U Cr I’ V [.V.c I 
n « Air 1] In IT. W It 41 it naa ' 
IiW<I tint » Joint MapNtn to in charjrc of n Dim 
• ion of a I)i«tnct conhl oririMtc proccohiijr* hut 


(I) I'rnnic of the •ml 
(I) Suit for clTmairc*. 

XVIII, Appeal Ilovislon review etc. 

(1) Appeal 

(2) Furtlicp ptu|uin 

(I) IloMrol of proecciimaa once (Iropiicil 

(OKr.cu 

(*») llcri.ion 

XIX. Miscellaneous. 

(1) Court fee 

(2) rer»onal intcrct of tlic Mniri-drate (S G56 
Cr I‘ C,) 

(1) rcr«on procccilcil nfr.aiiMt is not nil necu'cil per- 
(t) Forms 

(.*.) S .nofthe llomhij Act VII of ISfi? compared. 

THE LAW. 

4 0tiW not pi«H linil ordci Under the present 
Coilc alt District Mngistrate* nnd Sub-Dinsionnl 
Mn(ri«tmtes nre rr v^icen, competent to net under 
Chapter X. hut Inst el.t«s Maf;istmtc< can act, only 
when •|>etia1U emponered hr the Local Gorem. 
meni 


II. OBJECT AND APPLICATION OF THE SECTION, 


(J) 

1. Urgency and imminent danger alone 
justify action. The exceptional powers 

hy Chajiter \ . should ho lined only when lh« re is 
proof of Kipeiic!/ or iiiimiweiif ilonyr to the piihlu. 

It IS improper for a JlofriHtmte to make use of 
those powers m rcirard to a matter atbieh is at 
ready the subject of a Cinl hint 4 F It Ih'>7 I 
2MV It t-O J2C loS ISC X lO*^ It.at SI ' 

2. Action to bo taken purely in the public 
interest. It is certamU « spcdicnt Ibot •« all 
criminal pruccediiipis initiated under S IJICr 
F C the Magistrate should Lear in Ins imnd tint 
ho IS supposed to be acting purely in the tn 
lere/t of the public and should bo on fti« giiai'l 
againft any tendency to use the fcction as n *«b- 
*liliilefor hligntion in the Cii'l Cenirtii,ui onlcr to 

obtain •cttlenient of priiate disputes 3” .\ 20 
26 C &G‘l 2.1 C 49n 

3. Nui8anc3 must be existing and not 

merely anticipatory Tiio nuisance must be 
an cjisfinsodc ami notone mereb hkcly t« oetur 
in the future [21 W I! 10 5 F R IhOO] 

i’ 1.^3 relates an existing state of affairs anil not 
the po’sibilitj of future results [20 Cr 462 (l’)3 

(01) A K I2(i) 

4. NeC3SSlty for caution. Criminal Courts ought 
to bo cautions in jiassmg orders under 8. 133 

Cr r c biiKo the order bars the jnnwliclion of 

Civil Courts to iiiicstioii it 2 F 11 IfKW- 18 C X 
lOSO 

6. How to work the provisions. The proai- 
•ions of Chapter X should not be so workeil av lo 
•"lerfcre irith n fiec and fall enjoyment by a p'^rson 
of Ins oi\ n propertj oscept on clear and absolute 


pKiof that such use of it hr him is injurious to 
tbelKaith orphjsicnl comfort of tho commuDitr 
17 F R 1S5S 

JjipHi'iittoil. 

0. Sopo of the section b 13) Cr r o 
applies only to ph\ sieal ohetruction which must 
tie octually )» nta nnd enpnble of being lemoicd. 
There are no words in the section prohibiting* 
future obstruction [( 01) t X 126) 

7. Investigation into the rights of the par- 
ties. The procPiluro prescribed by S 133 and 
the following ^CLtiinis prorido for tlic ascertain, 
meat of rights as well as for tho nctual remoyal 
of the obstruction 0 11 R 30 , 28 \ OS 10 C X. 
Ft*. 2 Fat J 1.7 . 2 wcir 04 7 IJiir T 23 

8. Powers not general but limited by 

S. 133. Tlio Magistrate’s powers nro confined 
to the epccijic in^iancer mentioned iii the section, 
'rii© section docs not confer general jiowcrs upon 
a Magistrate to pass any order he ma\ consider 
iicccssarv for tho protection of public health 
22 W R*19 24 W 11.G-25W R 4 (’00) A X. 

138 12CX.70 RatSlG 2\VeirC4 

0. Justice and equity should bo the guid- 
ing principle. Ihe eaercise of the summary 
jioners proTidcd liy Cliap. X require botli eipen. 
enre anti di^ietioii lii a SIngistrate. Jiithce and 
C7«i<y Miould form the rule of the Magistrate’s 
tonduct. 2R U.Ssl 

10 . r * r 
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Nt IM.VLJ.--. 


i Sec 


(.7 !>c str. 5<'<? ( 11 ) Public and private, 

(tr.'t) 

[Noto—Por cxfi'i^tKiu— .Sr.’ (ii) Public and 
private (!’)7 to iss) 

11. Sa. 133 and 14-1 mutually oxcluaivo.— 

Pulilic iiiiisiiicfx sj'OoilicnlU jirn'ultil for an S 

I3t Ct P C iiT»' of UtP S» airoil jir«« ««- 

lU II (»j.) lUaltat fit: 

H w u 157 1 K 1’. in7 .s.f as c. K7a 

Note — I»i otlior cni'i n itio jiroci’iliirr In !.<• fnllimt «! h ’ 
lint l„.I <ic.«n in S I U or s lU --‘WrirGI] , 

12. Procoodings onca ocmmoncod under 


Chap. X. muRt bo cancludod under that 
Chapter, .\ Mn.’i*ir-«t«- Inaini: ■•Of commrnro.1 
|iriio«-i iin<fi r S I.t-f Tr I’ t' , i» i.'tit 
M-’rtx jojiMxiiii oiliirwi.c tiinn in (•r’ltifnrfinir 
Hiali d>*’ rill* » liM il'ivrti {ii Cfixplor X -s U‘, It. .77 
s» tv. i: 1. .s.r y M I .1 (tr.) j .V r. i!'? 
s s. V. r,-.' 

13. Application for declaration of a plac3 
aa a cremation ground. An niii'iinticm ti 
Inxo U ilntxrv.! tlixf a rirt’aiii j'lir'' ws' 

«lii» Ii « 'I ilcl !••• ii«' <1 for <T> nnli'in }ivirf’"'f' wo'il I 
li'it ci'tilo iiii'li r lin\ Ilf flir < lm«i « of lliix 

•JIW, Il.t. 


III. NATURE OF PROCEEDINGS UNDER THE CHAPTER. 


14 (1) Jvidicial— **1'1‘' JirilMl'IOll of tll«“ AMtiOJI Vllllcll 1 

n‘<iuiro3 llio in l•«ul• n noliir to llir | 

person unuonuil to innn' wlix ilii* unler 

••lioulil iioi. Ill' eiifDrt e>l. rlioni timt nn •>iif<r hihIk 
fite lerJi ,11 ,« III I I. Ill o judu'iO pnn 
an u i(i’) :> It n 7n i. iv) Uat r.a 

Con l 1$ H l-iO (O) 2 V U 1SM> 

16 (i) CrJtmnaltrialfi— •flrilpr'sj'nMp'lnii'Wifujrtir 
S nru orilci X p III ti crimmnl tri «1 uatlnai tli<* 
wonis <if S I'l Ilf alio I.ottor'* !*i*ta’>»l K« np|>onl 
lilt tlioioloio from nn ontor \vnv«o<| un<1or S U'l 
C’r I* C l)\ n xinylc .liiilj:c of ttm UikIi Court In 
ri’'i»i»m of pioci piluif.'* umler tlmt C.lmptir •tf'l') 
M N 210] 

16 (*1) Civil rather than criminal— IW coiIhu.m 

unalor S 1.51 nre laanro of tlio naluro of (ittltluin 


of < ntiiaml I'riH < I iSiiiv.'* llurnl* notlouc* tlm'- 

fi,r<- t‘» jin ' eiit n jort> to tun U a jiniciflin- 
a-xantiaiiil oil cmili noil Iain,.' prcxi-ciit'il for rn 
off. MO. un.lT S IHM V C— 'J C S. (II 
Cir.) M.N. 210} 

17- (1) Proceeding ibororo the Jury— rti' 
l>rn< ri'ilinc an « Criiuiiml C"iirt t» itjiin tli** mfiinir 
of F iV> Ct. t’. C - Itnf. .’{ffl 

18 lilrolted character of the enquiry— Tie m 
Hmrj <«nti anpl I.v S IILI t'r I'. 0 «n fn 
fjuira intn lUo i’xi«ti‘ii» o or iii'ii.a’xi*ti ntt* of U' 
tiiii«nnr<’ aomi’liiiaieil of siml not an cn';itir}' Inti 
•ll«l«lte<1 Ijlii •lioiiH of title. Mil'll ijui-tion* Bf 
uitliin tlif jiiri»illetnm sif Cull Cowrtii— 12 C. 1“ 
(la'’) IV C. S. ms . V U U r.V7 


IV. MAGISTRATES HAVING JURISDICTION. 


ID All first class Magistrates hnvo been cm* 
poword to aot under Chapter X 

(1) '>1 Bombay llonomr} MiiKiUiat'"*) 

Bomb Gaz 1S72 (p iF7.i(t> lo) 

(2) m l'“'t SI n (Ux IM.t. 1’. 717. 

(3) III tlio Paniab P'>nj (lux iS7s Pi i (p 

301) 187.} (P 73) 

20 Presidency Magistrates— arc n«fcMiiH> xxwit 
tonnt under tills ‘CPfioli. 

21. Municipal Boards— Tlio Locnl Oorcrnnii nt 
way I’nxcst Munii ipal lloaiils In tlie N IV. P. null 
OnUh witii tiio powers of n Distntt llncistmto ax 
tloxpnboil In i? 133— Sre Act XY of 1KR3 S &7 

22 Second, class Magistrates— AhUuwifrli xreowil 

t'.'ix M-iRixtratPS liaio no power to Inilnte 
ViocmlinRs, tlicj liiu- jnrisdictlon toroiVcnb. 
Folate a conditional order passed by n Ma^'Isti.itc 


Imsjnjf jutimIu Hull iijol *011 iiji to tl.mt iiniliT tl'' 
j.< nuitimatc punii'miili of S I.M Cr. P. C 
1",C. 278.lt M.Sn l.ii' 20 Cr. 7'tl (M ) 
Nob— Aftir tin- r.tiri'Ui'O has uiko been nnilf 
u witli the renuid il>ss Mfijr**tml'^ t** T'*' 
Rnal tUcmiin niul tlien -on tlie 
onWund.rF 140Cr V C. OM 20l(2ne»rr>l 
23. Meaning of tbo -word Magistrate in S J3| 
cl (1) Tlie words “tbe MnoiFtmti.” in |3.' 

(1) refer t'> tlic MnKittrite |o whom oppUcnt'®' 
b.xx to be made under F 13." cl (Ij) to etiipancl ' 
jury mol win. under S. 13S Cr. P V. does so 
not the macl'trale l,..fr>re whom the maitistwti 
pis«iu.r the conditional order directs the couutrf 
petitionirs to xluiw taiise under cl (1) of F- 1" 
Ct P. C— 'Per Kuiiiamsw.iml Snstu >•' 20 
"fil (51 ) 

Coa— 2We»r bl. • !> M :>0! *27 C. 27.8 


V. JURISDICTION OF MAGISTRATES. 


24. Conditions precedent to exercise of in- 
nsdietion. 

(1) 7'iie roid, chinncl ett mw.! hr a public oHe~ 
Magisfrnte have jurisdiction to entertiin a ca«c 
tor the removal of obstruction from a thorough- 
fare only ,f he liiids tJiat the road is a public one 
lo5V. p C7- r, C 875 22 5V }? i«t 2-; jj. ^ 
18 }\ . K. 41 , O » L H7 


(2) On)' "hen there is proof of maenC!/ 

«eiif <l.;ny.r to tlio pidihe and immediate 

is necCBbiTV in the interests of the pobhe ‘ 
4P.lt 1R»7. 21 W It M'l- Itat. 81 37 A 2U 

(3) There must be nii cj i«f/np iinisanee capable 

heins! removed and not one merely to ha 
l»tcil I.v bkclj to occur m the future /p-, 

lOs S P U 1800 (’ 01 ) A. N 126 , 20 Cr i'f' 
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25. Where n bonnfldo cinim of right la catab- 
liahed. the Magistrate hna no juriadic- 
tioa to proeoed further. Prr (/.*) it.mnf.ir 

fJmm r,gl,f (/rt/) 

20. No jurisdiction to decide questions of 
note. — tVlirrr n lioinfulr* fj«r»li«n «>f nolc i* 
rni-oil, tlip Mnpjtnlc nncJit tint In niidi'r 

S l.Tl Cr. r. r. but flioiiM Inmr tl n niittcr U* Ik* 
.lirpct<il \,\ tlif 21 A l>s 3*, C 2S.1 

in n 11 :/vt • 2 v. n nm 1 1*. 11 |s«.7 « i» g 
l^**?' 12 C. 137. 12 C fi'*’* 

27. Magistrnto cinnot go into the question 
of limitation.— -t nclmc nmW 

clnplcr X »« tint cnmpr'trnt tn ilcculn wlirtWr tin* 
cliim of ritclil ml up n rnunicr jwliUoni*r »« 

bant'd bT bmit.ition— 12 C. N* 207 I 


28. ejection to jurisdiction must bo taken 
before rofcronco to jury.— .\n objpciion to 
tlip jiin«ilietioii of the JlnRiitmtc to proceed 
«in<lrr S l.l'l in ilic pnriiciilnr enre tnii-t bo tnlrn 
before rcfernipo to jury nnd is to be decided »t 
tlie trifl!-.*! C N' 17.3 but Sec 30 A SCI 

20. Third application after rejection of two 

previous onea.—Wbere two prenous Applies, 
lions for tbereinotnl of nn obstruction in a pub- 
lic tbnroiii;lifnre bns been rejected, and tlio partv 
bns liocn referred to tlie Cinl Court, the Magu'.' 
imtc Ins power to entertnin a Hurd application 
nftcr tlie Cnil Court has deelnred tbc wav to be 
n public tlioroiigbfnre— 11 C 271 


VI. CONDITIONAL ORDER. 


(/) Contriit’i. 

30(a) Time within which and place whore 
the person ia to appear.— It must mention | 
tbc time witiiin mbich nnd n phee where the 
person for whom It is nienit, may appear before I 
llie Magiitrate and more to hue it mo<li6ed or 
rcrersed. M C. 037 I Pur 11. 30.1 \ 7. I 

31(b) It muat not bo vague and Indoflnito ■ 

\ conditional order mint not be saguo and 
indefinite The order must bo such that the 
person ogainit srboni it i* directed can U'am from j 
Its terms lelitd It M /Ji'd /i- 1 * M d» tl.r p»p,>se 
' f ranijil^in^ iriffi «r _// C J Ilf 

82 (e) A time should bo fixed for soinpiring 

"ith the order but as to what time should be 
allowed for tbo rcmosnl of the nuisime, it is a 
matter entirely within tlie discretion of tbc Ma 
(fistrate— 2 iVcir 33 i 

83(d) In the ciao of tanka used as a reser- 
voir of water, the order must onJmanly Ik* I 
conRued to n direction to liave it fenced in, in 
order to prevent nccidon/s. Hut wheio it is 
proved to be injurious to the bealtli and comfort 
of tlie communitv, the JIngistratc may cause it to 


be tilled lip — 10 W. It 51 10 W 15-27 *’ 3\* R 

W .11 2S0 

34(0) The order must be addressed to a 
particular person or persons —it cannot 
be nddressed to eomniunit) nt large-~IC C 0- 
12 Cl 211 8.i O') Hot 312 1 Bur R « 303 

(2) Mi^rellaiieoiis. 

36. Order must not be vague or ambiguous. 
The liigb Court w ill set aside n conditional order 
mi tlio ground that it was too vague and indeti. 
nite [11 C J 114) If tbe order is ambiguouo 
and open to two different interpretations, the one 
favorable to tbe nconsed must be adonted.— flS 
C1>(I3)] ' 

36. A conditional order which is illegal 
cannot be the basis of a valid order 
so’uto— [Hat SIC] 

37. Consoquenco of failure to comply with 
the conditional order.— 8re s ISO and 

38. r‘ • ‘ ■ * “ 

t 

reiiiuw me null tiiLL* — lu »> n iji t.«. o ^ p_ 

452 


VI. (A.) ILLEGAL CONDITIONAL ORDERS. 


(^) lutcr/creiirc with private rltfltt-t 

39. (a) order directing a person to ronthnr/ a nm 
'from in a particular manner. — (00) A. X 138. 

40. (li) order directing A person not to n»e I'l* 
V'opert.j 80 as not to cAii*e injurv to the propertj 

of another— Itat. 5111. 

41. (c) order regarding the rusto'l'j nml onanlian 
‘'I'P of a child- 2 Weir 5G. 

42. (d) order directing A pcrsim iiof tn f«/<»i«tr Ins 

land— See I A. J. 615- (’01) A. X. 2.33. ' 

43. (e) order directing a person to npiir « uril ^ 
"Ad also to pay a fine out of wlucli the well was 
to be repaired— Rat. 50 

44 (f) order directing a certain person to re/ratn > 

from (trtniinii the water of A certain well and to 
•■strain otliers from doing so— (’Ol) A. X. 14.5. ' 


(9) th'fler ilirevtiiif/ a prrnou to tahe 
cerUtin ovtivr with /tin pvliate 
propevti/. 

46. (g) ontor directing a person 0. rut ilo>i„ the 
braurhrt nf An tiic which overlung a certain 
bouse and were thus dangerous in affording faci- 
lity to thieves — (’83) .\. X' 221’. 

46. (••) order directing tbe owner of a house stand- 
ing apart from nny public road in its own com- 
pound to lepnir mich hon^e — 20 A. 501. 

47. (i) order directing « j" m y to Ac rei/i/irrd because 
it IS onlv recentir made in an\ IfK-ality — 4 I) R 
8S2. 

(3) Cmiiatioii aiitl hiiritil fjroiiuttn, 

48. (j) order declaring a certain jibce should not •; 

lic nued for crcmoti<m j.urpo*! 8—21 W, It. (>. •' 

/ 
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49. {'') orilor rnilulutint' tlio u«r» nf n l>urm) 

(rround— 12 C X. “0. 

60. (0 order proliibitin;; biirhN in certain iilnces 
on sanitary proan<l«. — 2 Wi ir fi I 

(4) (Irnri'fii ordfi'M. 

61. (fn) -V poncr.al onlor |>ro1utjitiRp tW 

inruf o/r'iffen pio'ci'ij j/oril* jn the Tilliipe — Hat 
312. 

62. (n) An order (liroctinp <!«• t>f a fmrn 

tn keep ihnntrhr* veil tu/iiJifit trtth iPol«T*]»nn 
the roof of tlieir )ion'e« anil irith lioitleil stnt* 


fur ^ll-•l^^)p “lit liri ■ in unler tu jin 'cnt tt e 1 r-'il 
in~ unt of fn » iliiriii.' IliP ilrr seiion — I Ilnr. ■'. 

i:. :«u 

63. (o) order dinvfltip the I'lililii- 'I J-r It"'' 

He ri-fit /III f |^inv^ j-'ir- in n I I-' twee" 

« / rtatn Jiinir*. — 12 I.. 2T1. 

( 4 'i) liilfvft'rfurr triHi re H{/loiiii rrrciiiniil'f- 

64. (i-) ordi r Jirulilluliii.'* ertiin ' t.j. < tioesM.- air'ie. 
|•'lnlm/•llt« tfi reri nii'fiii • prai tls- d hr a rrliTi"-’ 

• ret li« the ili^eninfnrt nnd nnti<n nnee of n mj"'''r 

♦•f tJu Ir fr How triwn«ni« n (01) X, 12*^. 


VI. (B.) ORDERS HELD TO BE LEGAL. 


Cremation ground 

65 (a) .V niav’i-'rnte nn» direct the |>ri>i>n«lor uf 
n cremation ph it t'l tnke such stepH wnold jin • 
tent tlie cremation of corpu"* lunh!; ft nni^anco to 
tlie public — 2*1 C 12:> 2C X 11.1 

Remo\al of oh«ti3cliiiii 1 

66 (h) Order for tiie rem'.i il^i / a bnn I eri'Cted aero-* | 
a stream on r '\liicli the public had by tnnp iKe t 
ai'iuired n prcsi.n|itire riphtof waj. — 32 0 JKW '• 

Ileereavatton of msaniC.arj tank 

57 (') .V Nfnpi'tratc may in nn ixceptiunil cj*c, 
direct a tank to be rceTcamted If be is com- 
pelled to do so, the actual cost onlr of excaration 
can be charged npaiust the proprietor at whi»«e 


d..|. nal the Knit tAin unt mm: hepl3'<d-l<’ 

W 1: .', 1 . 


Construe (ton of rluiee. 

69 (d) tinier dinetin.’ tin’ larius i‘> depa»i' !-• 

m laeh with n fnr the piiri«'’ses cf eea*- 

trmeiiip hro slnu es In the emhankment (Ihefso*'' 
of the nlje.'id niii^atier) 

l^i Cr 301 (I’lit) 


Oiali r to fill ii|> n dirty tank. 

50 (e) tVJiercthetaiiVtiseUsa re«eneir of 

IS prosed to he Iiijonoas to the health and ' 
eal comfort of the commttnits, the Mspi*tnter . 
trent it ns n puldie iini»anre and han* it filled o]' 

1; 27 -2 \y n ad 


VII. PROCEDURE. 

A, <7r«cfvf/ Jftiles. 


(I) Analysis of C’ltftjttff X. 


60. When a conditional order is passed (■5. 131) the 
person proceeded apainst may 

(a) Zither show canso or appli for a jury (S 13.1) 

(b) If ho fails to do so then he is li.aWe to be pro. 
secated under S 18S I 1' C and the onler mar be 
made absolute (fi 13G) 

(c) If he ebons cause, the Mapistrafe is bound to 
proceed under S 137 Cr P C 

(d) If be applies for a jurr. the Maci«tmle must 
proceed under S 138 Cr P. C — Srr 13 C X 3«>7- 
8 1V. 11. 37 


(^) A jtrr^on both sJinimiiitic 

ami ash- for the aypoluiment 
of a Jury, 


The party npainst whom a conditional order 
under S 133 Cr. P C is made cannot hath 
1‘hQic caiite njaiiisf the order ond n*i fin Ihreip- 
rotntmcnl of aj'iry S 133 Cr P C Ki«s the 
person against whom the conditional order is 
made, the right to adopt either of the altematires 
13 C Jn 307. 


C3) rrovisioiis of Si. 137 ami 13S 
aiamlalory. 


62 . 


Botli these Sections 
terms . The Jfagigtratc 


arc imperatiTc in their 
has no diserctifm in the 


miiur. jnrx. I’.dT 21 C N 
celatxii? JI5C J. d C J i 

2tMV. ll. 7 11 11 .17.*) • 21 Cr 21 1 (r.d) 

P.»t I, IV, 2;'.’ 

WJion cauBO is shown. 

G3. The Mnpislrite IS hound ti> take eudence und« 
S. 137 ns n basis of the order he is to 

IS bound to record evidence nddneed by hot 1 

parties — fi.'c (*>) Kiideiiee (121). 

£IogistrntQ is bound to follow the proce 
duro laid down in Chap. X. , 

64, lie cannot pa-s ft giinimnry order — 2 X. P 


Bgistrate cannot oaso nis oiuuK 

result of locarinspcction even witn ^ 

consent of tho parties or on the rep 
of a Subordinato Magistrate. 


65. See (6) Evidence (12S.120). 

Order in which evidence is to be taken. ^ 

66. The partv who 'has set the law in 

to proiluie CMdcnce, and the ^^oe 


not hound to do so ’tuitil this has been done 

A J. G‘55 .11 A. 431 


(4) rrvceilare a-ifo thejavy. 

. Magistrate bound to appoint jury.— 

person affected hy tho conditional order api 
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llir ■pj>nitittiif tit of n jiir' tlir i* Imiinil i 

to<irtpt>-Tci, in'p n ivs; I 

68. Procedure before appointment of jury. I 
i’nor lo tlir nj>)-nintnirnt of llir iiirv itntW N I.iS j 
Cr. i* lionml ntnW S HT 

Cr. 1*. C totlcti'rmiiif' tlir tiiiftlion ||>o I 

Ti)r>«t imjtorlmt »)ii'*«linii in nror*'<'<hn>j« wntlor 
'' IM ami wltirli ftlonf tlio Miri'trati' inn« 

■liction— Tiz — >1 It'th^r l),r j I'Kira^t or r).r rhnnnrl 

rrrrtcl •• ui foft o rV , « r h if 

:i C J :i0o 

09. Magistrate bound to frame his order in 
accordance with the decision of the jury. 

22 W. R S^- (VP) •>"'•5 (Ht^ 

li. Xotice. 

73. S. 134 is directory. Onii««iot» tn follow the | 
terms of f! 11 1 Cr P C , llionu»li an irroRiihnti I 
<1(v>s not invahihto tho oHor IB CBS P- It 
J‘*00. litit S'-- J4 W It. 17 IB 'V R 12 "■ It I 
40. 

74. Failure to servo notice personally 
(o) I« not fitnl, V lien it appears that the parties I 

did not take objection iieforcthc M.ie«<trnto | 

aniHlint fliej in fact n<lmttte»l kno«le*l>fe of the , 
cTMtenco of tlip notice an'l sousht to exeii'c their 
failure to obey it.— 5 W It. 1 
(!>) Is not fatal, when the order is communica* 
ted before it is made absolute and it is mi 
Tnaterul that the methoil of lirinj^ms the onler to 
actual notice is not in strict accordaneo with tho 
pronaionsofS 13tCr P C 2 P It 1000 
76. Mode ofsorvice 

(e) Service may bo made by fitinsf a copy of the 
order to the iiou‘e of the per«on for whom it is 
meant 12 >f J7G, 

(!') The notice is to bo served on persons inrtivi 
dualiv and cannot bo addressed gone- 

C. Shewing cause. 


(!i) Mufilttiuitv's powers tu the 
mutter of proceiliire. 

70. Magistrate may drop proceedings— When 

the Jlapistmlc after enipiiry finds tlicro is no 
siiffieient eaiise for proccpclinjrs, he is competent 
to let the matter drop 1 C L ISO . 8 C. 883 

71. Cause shown after time fixed. Bee (7C) 
Shcwinij cause (PO) 

72. Case falling under both Sections 133 
and 144 In a case which falls within both the 
Sections 133 niul 111, the Stacistrato must eon. 
form to the more particular dnections of S. 133 
Cr P C and not the latter 1 N P 197 See 
2«.irSS 5 51 H (op) 19 Hat 50 . 8 W. R. 37 
Third application after rejection of t«o previous 
ones See {>) Jurisdiction of Mafristrates (29) 

[s. i:t4i. 

rally to the public at largo by n proclama- 
tion —8 A 09 12 0 L 231 

76. General notice by advertisement is not 
sufficient Persons ordered to remove ft nni<anco 
shottid be directly informed. 1 I J 59 

77. Mode of publishing proclamations. Tho 

Proclamation referred to m this Section shall bo 
published ■■} notification in the Local Gosette and 
hy advertisement in local newspapers in Bombay 
See Bomb. Gaz Pt I f. 866 Notification No 
0W7 dated the 14tl) October 1887 In Bengal the 
proelamation is to be notified by beat of dram at 
tho place whero the nuisance to bo abated or 
rcmoicd IS situate tide Oaf, Gar. Pt III p 246 

78. — «-♦—*«»« "''♦Ice. An 

ho defen- 
why tho 
6B I., 

7P. Form of notice. See Sch V Form No .KVI 
The summons should specifj tho time nt which 
ami the place w here tlio person summoned should 
attend [> A 7 ] 

[S. 1.17]. 


80. Opportunity to show cause must bo given 

■—.A party atrainst whom a conditional order has 
been issued is entitled to an opportunity to show 
cause asainst It An omission to give this oppor- 
tunity renders tho whole proceedings void 
21 W R KG 7 B L 419 5 li L 81 5 B I. (ap) 
^2(n) . 10 W R 27 2 W R 30 . 

81. ^oceduro when tho party appears to 
show cause — When a party ordered to show 
cause, appears to sliow cause against the onler, 
and offers to slum cause, the itngi^leale ts bouncl 

to tale etideiirc as 111 a sifHiiiioHS enw, I e the com- 
plainant has to start the proceedings by adducing 
endenco first and tho partv showing cause may 
prodaco his oviilcnee if ’so ndvi«cd [Sec 8 
137 0)] 

«> Cr 752 (0.42 C 702 34 C 39'. K C L 431 26 
^'•R7.11U37 o 1 1) R Rat320 31 A 

•‘•*.3 UA.Jfiti 2 WeirO-’ . 4 Pat W 50 . 20Cr 
217 (Pat) 32P.U 1917 U7PL1901 10J4«52 



the alternatives 

13 C N. 367. 

If the party called on to show cause 
63 (1) IS able to establish to tho satis- 
faction of the Magistrate— that the condi 
tional order in question is notrcasonahle or proper, 
no further proceedings shall be taken in the case. 
[See S 137 (2) ) See 2 B. n 3M. 

84 (2) sets up a claim of right— ie claims that 
the pathway, nver or channel etc. is his private 
property, the magistrate has to decide whether 
the ofijection is a bonsfide one or a mere snhterfuge 



192 


wni.ir .vri‘.\vf>s. 


for t!..- .if (iiiitM.i' J.M jurUlMtioH If 

lir fimN tint M-cch.m U !>c nhoiiM nl>. 

from fiirJIicr ficthui iinlil It.c- piiWir «f 

'na> t» il(liTniiiiC‘(l l.j u nt Otniri 

i.‘. C r,(u IK u ({ n.3i <■ iJ7» 

J'cc'-nt') nojiniulf c!a)>)i I.f ritrht (JJiO— li.J) 

85. (i) 13 unable to satisfy tho Magistrate— 

tint ilip ordoi [.i <itlnrwi<fv tlm >i'»nnnljlp 

nr'S)] 

88 Objoction regarding tho applicability of 

thesoetJoa ’il/'-.jnc^tmn «l.,Hu-r «.<• mWr 
'>.»i. n-t'nrrl to hIh, I, jihk »,-»«• «>o,n m«». 

iitii iiiji' f ilhns; wilhiN th*‘ 
nf.s i:u<, !■ I- „„ , 1 ,, 


liinl 


' ^ 17 


87. Magistrate’s obligation to follow pro- 
coduro laid down in Chapter X. 

n .Mfiu’Hirato lin.< imcf. loumu-iuM i>mir>p>)in:rt 
urxl.rv MU’, I* c lo- n ,.ot At I.UpW t" J*r^ 
pci'ii Hum 111 {oiir„n,)»t\ s»tb tim 

hill down 11, ci.it, \ 

yv.ii 17 JI w i J N.i> ntT ,»N V r/' 
Sii y M. J \ (n.-,) 

137 Cr. P. C. aro 
mandatory, H I.l, impiTutup nml mtn.h. 

t'lrv \ <* ?..««< i, 

wliin Hi, jH-tiiKjhrr-* p,o».* Ho cTtiinot 

ilio ri>li' i,f u, irliupator. (it-c-UKt* 


f Sec. 

iJxP J.mi, « floror to f,M Ipif," 

nr ir*f /.mi ii-ift, 

IMC ,V It.st. I’l r .\.,T57, }3 ('. N iOtttu. 
;i r j it»o K r i. nh :mu’.ij. 7. n R 375 
Cr, 217 {I’.,t ) J I’nt. VV, 

89. Pfoe3duro in cisosofcncroichment'- 

tMix’fi* III," ,€onji!ni(i{ wft« tliut tlip tij'j'-viiti' 

{>i,!lt n 111, 1*1. PMrriopl'irijr on a |iil»lir war 
(Vi ft »if> of tho J^iirn-y Jl»{0 

tt«- j*‘’r“'i, nff*, ti J l>T tho con'litioml onJor al'*'- 
Ifoil thiit It hill hoivi r* ImUl in »it« f n thoir OW'D 
plot iio /fp’f— tint till- rttrtit nf I npfixnfli 

i,»< nt if niij kIii.iiM liato l.oi ,i n^rf rtalnoii hr re-. 
Ini III" tlip rii ifi on iho irrounil uml nth, niM'’ • an I 
HI tho of a ilrfiHi’lr tm’Iini.* llio ofih'r Bh“\ 

Iiitoroni'I ju»* 1.0 nj.jichl .-ij C. 3. ll»l 

00. Cause shown after the time fixed oi 

joption* i.lioiiM In' hcnnl otph if Ihor nrr fil'"! 
nfloT tin* 1m, o luoil f.ir thrir iirofontnllon, hst 
Jx-fon* thou*.' 5. Inlet, uji 10 W.R. 27, IMV R.-’V' 
01 Procedtiro on non*appcaranc3 on th3 
date of hearing, llVirrro’jrrfio'ia fini'lrra /'I’-I 
• ho Matri«trito i« tr, f„lr ni.fpRcr l-foi* 

malin? tho cnlrr nh«ohili. wlirihor iJo ol>jrplc< 
aopinni or rmi m tho dtte ftttil for Irinn? 
{(<*>) .\ N 201] IVhcii the jirfROij fts.'ii'i't 1*1*''^ 
iiotifi' i« tippr-ira nml aliow* raO''i“. nnr »alj- 

fnfliiro of hl« tn jirinluro onihncp *!»’* 
"ot juuifi nil orilrr nl>«i!iitr thf J/i'ri" 

t'ftfe ft Ihnf thrre it ft n* pontra* 

phtrn.r,S rncr 1* c [2 11 H SIS) 


n. am-ft. 


(S. i:tfi Ci\ 2*, C.J. 


(3) lliff/ii to I Ifthii (t iui’f/ J 

92 binprotiPilmai.nd.rh 1 n Cr f C.tli, ivora.m f 

tallvd npoi, t.i »h.,„ ^ \ 

« tiir) f),o Mnsr,«rnti- on 1 /«»r naloil tonii. 

jr' »«• 

aera witliotu jur/'iil/ctioii [2 Woir 6.1 I’ It 

Y'; " “J St .ny.L." 

oanL’., 't ,**■’' Hr emnotboth ahow , 

« ause niuhl nm p j„n [fir. S If, M C X WTJ ' 

rrorrdurt’ *,/«»•*• 7‘rtrrritrr ta.Tffrtf. 

)«!." y'”'"''"' ”, .honM 

layinwiiiei, the ohstnittum >5 can.>nl in in ttrt 

ST'zyxS: 

I ..3. Von 30A set- IRA. les] 

(3) , XoiiUnufio,, of fhc 


' another MaRi«tRit, 


05 Magistrnto should uao his indopondeat 
discretion.— .V >l«RiHtmtr alumUl u«e hii 0 *” 

in<l •pendent tlNeretion in the nominaliotv of th<? 
fofi'innn nn.l imi* half of the remiinlnsr 
tft the jiin— [ 2»1 C. Wl'l- “1 C. £l IV. R •W 
16 VV u at J If tl<e foirnmn of tJ>r )»>■.''' 

ia app.iintei] tho jiirr l« not iiroperir ron'titiiR"! 

{7 D. L (,i{, ) 37 (•ii'). Con 14 IV. It 

00 Appointment to bo made in tho presence 
of tho parties. — The nplieintmeiit or cancel 
nient Ilf the npjioititnierit of n laror ahouM 
inailo in tin* |>ro«pnct‘ of the pipin’*: and n'’'* I"' 
hmrt their inch -di C. ft75 

07. Magislrato’s veto. ~.V Mngiitrate earn, at iH*’ 
the Appointmrnt na n jnrnr of n i>er«oi, nominitci' 
liy the op|>lie.int [4 1‘. R ]Ri>7] 

(4) Vomiiosittoit of tilt Jury. 

08 Friends and supporters of tho appllc®R* 
— It js hiRhly improper on the part of a Ha?'® 
trate to ajipoi/it to Borve 00 a jury the fnemli ona 
aiipporten of tho person nt whose inslflnee the 
proeeedinffs under Clmpter X arc heins taken- 3' 

A 20' 4r. R 1R37. Srr 23 0. t<V). 21 W. R- 
16 \V. R. 23 

[Note—But where »o objection i,»s taken hj 
opposite pirty and there luts been no J 

Jnstice, the trrofrulirite will be condoned — 3v 
26 3 



133-142 ] 


pfnric 
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00 Nominees of t!io npplicint. it i« 

liM il]< i.-(l on Jin' jnrt of n 1<» rn'iiin* 

from tlip np;ilinnf tl'o nun- ' of r> •[*'• lilil** |> 't-on* 
li'inr in tlio tiPijIili inr}' >o>t. « lio wouM l.i- willing 
In »inr c.n tlio jiir\. it i< liU'IU to 

Boor^t t}io liom.nro- of tl o niijilioint [iVi C MM 
"1 C 21 \V IJ n ] A jiin ro»»«i«niitf «f 

flio comi'l-iiniit •> 11.1 liM «i*n ««o« t« not n iiropor 
fnliiirnl nnd in o-ilor on U'o fo^'lin.* «'f IliPir i 
non t« t)oi rnl.,1 [22 \V 11 4T ( «‘>) » V 11 Iv'C J 

(.’i) The forrinnii of Ihr 

100. Cannot Appoint n Rnbstitxite. Ti«r fnrr 

tiion pf n jury ntinot r|i|ioint n »nl>'litmp for ft 
jnmr wlm fnlK ill ilnrinc tl r liomns «»l1iout tin* j 
liornii^ion of f| p MnirNfrnto. \ii onlor »n < 

tlip rp]>prt pf »iiph ft )iir\' i« ill' 10 C I. I‘••l 

101. Delay of Foreman in making; tho re- , 
port tVliffP tip jiirj lii'l srnpii iliPir ojiinion 

to tliP fnrpmm to ri'inirt to tin- ^toiri'trnlp rn tnur | 
lint tlip foniinn tin'll' iIpIh' hi imVinir iIm' r«'l“>rti 
tlip Jti-ntntp poiiM not tiiii'nnl ft «pci»nil jnn 
He oaylit to net njxin tlip ri ji'iri <>f tin lir»l 
21 M* It .-tl 

(fS) J'inirtloiiH of •tofi/. 

102. Each juror must oxorciso his own jitdg- 

mont — Till* lintlms of tliP Jitrv vhptil'l 1 *p nrri»*«i 
nt nfier cipIi juror merdi**'* III* •>»«« tlncrption m 
tlip mitter A rer'lnt fjivcii 1>\ juror* ■'>»■■< of 
wliom lilm'lU folloft flip oinmon of ••il'Pr'' not 
a proper one — 2> W. 11 4 

103. The question whether there is . 

right of way or not cannot bo referred to 
thojury— lie N f'l' 21 c iiT‘> loc n 

f’n-ibC roa. Con -SOA .1(14 \l«o V al«)'. .N.> ‘*3 

104. The question of the bonafldes of a 

of riRlit «lipn il'o «nj etp i« phim.<1 i.. W o 
prirntp ono tnnnor lip ilptprminPil l>J tl" i 

It niDBt Ik- (IpckIp'I U tlic Jf-'pi-lr.riP 
uc N :.4% IOC s sir. .ii C tiTfl 4 C n 
•'''"5 20 C ft,') .1 C J S'l'i ISO N' III*' 2 
M'pir 04 fV,., -30A 301 IS V I*.** i 

10?. Subject of enquiry —Tin* jnr' air •nnplv 
to Oiciijo in nn inforinnl "nv uhilh,'i the, 'P' | 
pt'spd l,j tlio JJapi«tntp for flic rcmornl i>f an 
"li'truction II u, I« until icn»,Hiit’li ‘ini' I TIip» 

rantiot diculc viliptlni i jntliwn' pnl.lip oi 

private— IOC N SI*. ' 

(7) Vrnreftlhtt/^ hefo! o thr Jnrii. ' 

lOQ. No special procedure for Jury -TIkh* .* 

an rppcinl proppduro Hul <lo"ii l.y >!'*■ Coilc to up | 

"‘lopted I), jury in coniins fa « (indm? on the I 

'I'lPstion* MibrnittPil tt. tliein (.10 4 30.1] Tho j 
proceedinsa l.pforp Hip jurv arr »nf«»rim1 [10 
P4' (0 10) Rat 311.] 

107. Magistrate’s duty. If.npi'trafo shouia jriro 
'nstructioii* to the iiir\ ns to «lnt tliPy “linnl*! ‘I" 
fnn Tr o.., „.ii„.et;,.1cnrr.i> 

.[1? A M**] 

mere inspection is 
[rnpn on mw lopal 
ikinc pTiitcnCP »* illppftl 


^^tmliirntlr/ore 
baiod 
Illegal.— \ vpr 
m«ppction mid nit 


nifjHi'i t.ip linniiil to Jirii the jvnfir* onrt mrh 
wiliipmp* a* tiler m-«\ (Insire to liriii',' forrrnrd 

2i; c s M . <5 c .V s«o 

100. Award delivered after timo.— Wlim il.e 
jnn ilclirer tlieir nn-nnl IcPf.' nflor flip time ftp. 
jH.int.d for filiiij: llip samp, it is illcpnl and can 
ii..t be Hotp.l on— 7 II L(np)S7 14 \V H Oil- 
l.l C V. 3(57 f'’"> 2 n H. .1st 
I Noto- '1 1"« tmip nil. on pood nn^p bpiny shown, bp 
« Mend, d imdpr tl p present Co.lc — Irr K MS (2). 
Hut tl.p pnnei to c Mend nn not lie dclp;,''ited by 
Hip Ma-fKtrifp to the foretnan of tlip Jury — 
21 I l.*d»] 

(S) If hrii lotiif liu titlrvs fiyc uhsiut or 
rrfiisc to art, 

110 . UlKTPonp out of fiTp jurors declinp* to act ns 
sill li llip MacKlr.itP can not net on the verdict nf 
ilip niiniMiiiif member* He should order a 
fri«li Jiirv to be siinimoned [ 11 C 81 • M C 276]. 
Wli«*r« one out of .*> jnror* fell ill nnd the re- 
nniMiin: four doilt with Hip case — hehl tliat tlieir 
senlut ua* illegal nnd could not bo acted on A 
fr«'*b jiirt mti't I>p appointed (11 Cr 402(0) 

21 Cr 4|S(C) 'I lie jurj *li(.iild lic'ir nnd try the 
matter toifctbcj a dcei«i<iTi bi .1 out of 6, in tlio 
nb*pn(.' of the ottirr two. i* inraliil (2.1.^ 150 
(l(. 2 ) ) 

at) The verdtet, 

111. Magistrate bound to base his order on 

the finding of the jury.-[i Shomo ii. 
'-> « It 31 22 W 11 V(. law H 28] A 

Maci'irutc can not declinp to act on the findings 
nftlM |ur\ or a tiiajonlj nf them under S 13‘1 
Cr 1* ( on Hip ground that It imolred an incon. 
M'.tpiii ' Iftlx hading >* that tho order of the 
.MagiMrute is ipa«nnal.lp nnd proper, the Magia. 
irate i* bound to make the order nh«oiiite [10 
Cr 2I< (O 18 \ 1C8] 

112 Roforcnco by agreement of tho ques- 
tion. whether pathway is public or pri- 
vate, to jury " here on the applipation of tlie 
irutr coiiPcined. wliellier a pathway i* a tliorough- 
faip or not In* Ik’pu icfcrrcd to the jury, the 
M»gi*tmfp lx lemnil to fr.ame lux order in ncenr. 
dance "itli their nmlmg 22 \V H Rf. 18 A. 118 
30 4 .M>1 But Scr 2*. W H 72 

113 Verdict binding on tho applicant. The 

person nt who«P in«l.anpp tl." jiirj wax appointed i* 
Iwund by their verdict .and ran not turn round 
nnd ret up a bonatide chum of right 22 2(.7 

30 A .WH 

114 Objection to tho verdict When n pariy 

objPitB to ft verdict, ho mii«t satisfy tho JIagis. 
trate tint there are j.riina /le.e grounds for the 
opinion that either the jurj di.l not in fact ap. 
plr ft judicial di'trction to the pa«p or that the 
venlict >a« such a* Hip jury eoiild not have ar- 
nmlftt by n proper eierciie of their dixpretion 

upon tlx* nmtprial* before them ""I IV IJ J.". 

rtOi Vroretfore an •Inrtj foUlntj tn return 

' ' their veiulirt. 

116 . Fresh Jury to bo appointed.— Where n jurv 
appointcx! miller .8 M-s Cr. 1’ C. fail* to reiom 
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pt nuc XL I'.vN. 


[ S92 


r j.r 




ll tin* «1*“ 


fc-ct I 


'nlict mill tliP 
lio Mn.’Mnito mu'I.i »i» 
isti I'l nf f.illowiiu' "‘rut pnn 

hi'CX ll'lT. U 1 

,t!irvrot.-(i 1 iiii.'»<'ft>»‘ J'TJ “••• . 

. 1 1 „ till’ ii-iiiKim r t.r lux nntmm • . l»>«* Mnsix. 

Into mitilit not 111 iinK'’ till' i 

tlio pi'titiiiniT »lui«x (iiifht lont r.'tx mx wiiT tl , 
Flioulil Tint lio tuiili I- ll ll ^ 

116 ’When froah Jury nood not bo appoint- . 
ed. A Masixtnto i« jnMifi* I in iniVmtr t'n? 


iinVr nlix 
liV5iu«'i 


j.'rfij'oi til 


Cr. r. C. wii’-ft 
r. I* r. if 111 -* r’* 

• jllfv I'l'l flllf'l I” 

tlio* >U.'i«>rJ1o *•> 


x-l.jC N. Hill 

(It) Mlnrrlltiun} 


117. Revision by niBh Cmirt.T^ .1; « ',7 ■ 

iiin ii'i'l-’r ^ L,r. i. i. i ' . . 

Knl .o ^-.n i,..t I.- Hi- ’“''I'T- ‘ 

.i.„. i,...l-r I T. n.i'l > I'' I- ' • T 'b' S'’'' 


E. 


Coil SCI, l(r■llr,■s „f f.ilhn;- to ohri) orshoir riiiisr. 


.S'. 1:1(1 Cr. l‘. c. 


118 . Ho nood to -wnit till tho order is mndo 1 
absolute. t''** !“ whom nn I 

or.lor tin.lor s IIM ( r V C. m nrslwti 

oomph iMtli tliforikrt.. like mix M.px xxhiUrrrJ 
to prufxt 0 'Oinsi it, Im iuot lx- prttx.TiilM «t on 
iindor Ix ISiS I 1’ (' xMtlioiit tho nfCox'Ux «>I 
fnrtlior niiico proxnlt'd for m 5^ !!'> Cf I‘^ 

:u M 9x0 12 VI 17*> n \ .’mT. r.m— 90 a 


119 . Objectors. ISO Cr. r. C. Tl.o pro 

<‘f S IhK'r I' C arc. iitriocx’ni, hx iu«” it . - - 
temli'l ttiiroiti’ f.ieililiri for » tmiliti<mil *>r.hTs 

■tmlto nxoitl lU’oilloxx tl.'Hx in rorriiny thorn int.i 

effect— 19 Vt 


120. Only the person cillod upon to show 
cause cm bo punished, 'vinn* the ou-n-r 
of ft Iri* I'lx been f<irlu<Meu t«» hohl the hat on « 

particuhr day. fni I cm lint In- pmieoutcl f<>r 

exposing iroaiix fur »alo nt the hat on the parti. 
etilar iljj 16 C P. 


Disobodicnco of verbal orders tprl ^ 

<>nh r ilinvtini; n party t<i remore p 

h«.n.tthe..(T.^tof an order ^ V, 

C It i* nut nil onl'T <luly malernd h . 
pnim-ilntM A I- rx.m C- Jl 

lie c'jniicteil under Jl 1*'** I. !• C . 1> h 
<0 S.Vir 1. 

122. Disobedience of i|)e2sl b” 

l.'ri^Srumrr 
riaK'’oim,%?c-lMV m 

j.-x.xedh) ft Mfiw’i«trotnu<»teiiipnw«’wd t" »«'‘ . 

c..i..id”ntir.ni>ffinfti.Hlite Cmrt [9 » '» 

( 111 )] 


(1) otiffftatlon totith 

vruU'iive. 


123. Magistrate is bound to taUe evidence as 
in a summons else. — .v Mft^rixtMtc ia b«und 
under S 137 Cr 1’ C !•> taVo crid.ncc In the 
eve, in the mamiiT jirorulcd forsuminona ca'ca 
He cannot pa«x ft ftnal order nitliinit halin? «ny 
eTid« nec,— 42 C 702 . 20 Cr 752(C) 2t 0 305 • 
21 C X OJO 10 C J 4SJ 31 A 451 11 A J. 
931 2 Weir G2 17 M. T 112: ISCr.RlHCM) 

11 B 375- 20 Cr 217 (I’.it). t P»t \V. 50t 1 
Pit VY. 292 .12 V U 1017 H7 P L 1901-32 
V. P. 1917. 

Consent of parties or waiver no excuse^ 

124. .4 137 M imperntixe and mandator). Ma^s- 

tr.xtc IS bound to record cxidence when the peti- 
tioner shows cause lie cannot avnme the role 
of an arbitrator, hcemisc both the |>artiei afjree 
to Ins beiiiR mi Consont of jKirties or waiTcr 
cannot \est him w ith juri'dictioii — 21 O N 1126 
13 0 X 307 . 13 0 X ciUxiii/K C L 431 2 
C L- 509. IOC J 4S2 .3 C J, bfiO • 20 W. fi 
7 17 M T. 142 2 VVoir02 11 B S75 ; 1 P^t 
W 292 20 Cr. 217 (Pat ) • 19 P R 1887. 

Meaning of the xrords “shali take evidence” ' 
in S. 137 Cr P C 

126 The XTords "shall take eridence” in S 137 Cr. 
P, C. mean “shall taVe crirtenco tipnn the mutter 


Vlll. EVIDENCE. 

of the cfimplainatit nnd S'lS’ 

whtth the nppDxitc part) miK’ht oner 

32 r. n. un? i C57 i’. l. n«i. 

Tho order in which ovidoncs is to 
cordod. 

126. See 7 0. — Slieixinir cause (Vo hi) 

127 . In esparto cases th-daie®' 

(ll Xon.appo.imnce of the oSJtctjr, on { 

' hcarimr.yroxided he 

ahaolvo ft Mnnixtwte from the daty ot 
cTideiictf before makinp the 

X. 201 . 2 6 It . t'l*'] 

tc» X acute the 

which the conditional _ „ t rmi 

Ous!reerldenca-[l2 M 475 " h MhJ 

fS) ^Idijlitfrate ran art oulu 
teyal rvidrnre. 


,Ter ftbiolute [jj'j 
lint where n 


■"It, >1.- "T'r'' «" 


1 28 . Result of local enquiry - 

xrithmit lurisdiclion in basing ' . 

Unix- on the information collected a* 


Unix- on the information coik-vit-. cour^oj 

qui’ry (even if the parties ftirree to such q l 
21 C N. 926 - IOC J 4 S 2 : 3 C. J. 3 W j j ^ 
509 ; 20 Cr. 217 (Pat . lI 5 at.W.- 9 - 


142 '• 2 Weir 02 i 19 P. It 1 SS 7 . 




rrnMc Kni«!iK(T<5. 
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fnriirt lint rnliroly npon tlio ri'*>iU of lii« own Wil | 
cn<|nim»tiil on t)i*> of tlio iilm ho hn him«rlf 
mailo-SOCr n«2((’).:i2r 1’. li'lT 
120. Hoport of a Subordinnto MnRistrato. - I 
A Ma-ristnito netinc nmlor K IST LV I* C ia 
hound to tAVo pviilrncT, Ho rtnnot nrt M]>An i 
tlip report of A anhonlinnlo Mnciatmto nnd hi* 
peranml in«i>po(ion — 2 tVrir fiJ . 1.* H K B7 
lOC.J.dso :>0Cr 217 (Pnf) Ftr 17 M T ! 12 

130. Previous canviction on same facts, v 

'lapi'tnlo jn*«in(r nn onlrr inidrr S I'l't (V 1* 

C. nrnotroli inrndr upon a proruma conTirtion 
of the jiorf'ii tinder I' 2‘'a I 1* C in re*poi t | 
of the Rome nntlor, lie i» Imiind to tiko oii- 
dence nnd to follow the procedure Kid down m . 
Chapter X-3 C J 3ro ' 

(S) Mf^rrUtttiroui. 

131. What must bo proved by the complain- 


ant. — In ft jirocecdinp under R 13.3 Cr P C. 
It 1* necesaary to r«tAldi«h/?r<M!mt the net com. 
pKineil of la n niii«ance or nn ohatrnctlon, nnd 
rfmiitly that it wns committed in ft public placo 
winch may lawfiillr he used by tlio public— 20 
Or r,’/i (Pat ). 2-. W. It. 72 

132 Evidence of motive. — Tho motive with winch 
ft public highway la oliatructed la nbaoliiteb irre- 
ieiant. — 2.1 A l.'i'b 

133. Mogistrato cannot arbitrarily disregard 
OVldonce.— It la not open to the •Ma'iistratc to 
fclcvt for Ina cleciaion certain evidence and todi«. 
cirtl other evidence hecniisc he la of opinion “that 
eieii if t.akcn by him he would not Lchevo it” 
— 1.'» It It .j7 

134. Magistrate cannot pass orders on tho 
basis of his own opinion.— See (10) Order 
nhaolute (1 1"»). 


IX. INJUNCTION PENDING ENQUIRY (S. I42j. 


136. Application of S. 142 Cr. P. C.— When 
immediate mea«urca are noce««ary to prevent 
imminent danser or injury to the public, nn onler 
of injunction mav bo pnsacd pending on«inirf b) 

s jury.— 21 W R Ml 

130. Jurisdiction esasos on danger passing 

away— There it no junadiction to paa* nn order 
nnder R 142, when no jury hna Iwen appointed 
snd the danger haa paa*od away [1 It h] 


tVliero therefore a magiatrafo after m.iking .in 
emergent order nnder tlio acetion, subsequently 
directs further enquiry to be wide, It was held 
that It muat be tiken that tho Wagistmte had 
ftlnndonid hia proceedings under this acetion and 
in the circumatincea ivaa bound to proceed nnilor 
R 1.17 Cr P C [21 W R 86] 

137. For Form of Injuction.— See Sell V No it) 


X. ORDER ABSOLUTE. 


( 6 a 1 . 16 , 137 , 136 , 141 ) 


(I) Aiifilt/fiin -An order ah-iolute <•«« 
he mtidf in four ttuty^. 

138. (1) Esparto— when the person called upon 
to show Close does not perform the act he is di- 
rected to perform in the conditional order, and 
does not appcir nnd show cause orapplyfertlio 
appointment of ft jury as required by S 135 Cr 
p C [S« R no Cr P c ] 

139. (2) If the party appears and shows ean«e but 
'3 unable to satisfy the Magistrate that the 
order is not reasonable and proper [S 117 (3)j 

140, (3) If tho jury appointed under S HR Cr* 

C find that the order of the Mainslrntc 

IS reasonable and proper. — [S 139 (i) Or 
P. C ] 

141, (1) If the applicant by neglect or "tber- 
wise prevents the appointment of ino 
jury or if from any cause, the jury appointed 
ao cot return their verdict withm the 
timo fixed - [S Ul] 

IHio in to mule the order ubtoJute. 

142 The Words "the Magirtratc” in R 136 rl (0 

refer to the Mogi-tnte to w liom application his 

to be made under R 13' el (b) to emiincl a 
jury and who under S 13‘« Cr. P. O doe* «o, 
K.t to tho Magislrnlo licforo whom the M*gis- 
■ defendant to I 


trato 




g the order directs 


show eau^e under cl (1) of S 1.13 Or P 0— Per 
Kiimiraswimi Rastn 20 Cr 7C1 (M ), Con 9 M 
201 and 2*» C 278 

(Note.— A second cliss Magistrate may niako 
absolute a tonditional order, pissed by subdivi. 
sinnil Mftvistnte, wlio sends the cisc up to him— 
2*. C 27R] 

(.?) ftrder must be bused on leyul evt~ 
ih lire tnleu by the Muyistittte. 

143. See Evidence (128) 

144 Magistrate cannot decide the case on 
local inspection —The procedure ofam.igis- 
trnte, who referred the objection to a subordinate 
magistrate for repirt nnd who on receiving the 
reiKirt and after m.ikiiig a personal in«pcction of 
tbe 6i>ot, made the order absolute without taking 
am evidence w hiterrr, wns illrgil [2 tVeir C2* 
lO'C J 482. 20 Cr 217 (Pat) 17. M T M2]. 
The consent of the j. irties to have the en'e decid- 
e<l upon the local inspection doi a not dispense 
with the ncce'fitv of ladding a regiilir trill iindei 
R 137 Ce P. C anil deciding Ihe c-ise on le.Til 
evidence— [IOC J 4''2. 20 Cr. 217 (Put)] 

145 Magistrate cinnot base tho order solely 
on his own opinion —-kn orJ<r jism.I by a 
Magistrate fi'r ihe removal of a nui- .r<e without 

taking am evidence and acting fi.l' Jy rn I.m own 
ojiiiium tilt tbe ftnietiire was a nunaiice was 
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[ Sec. 


n :n A »V». J7 ■ 

M T IIJ ! 

(4) H'lirii Hir i>r<l4 r littii/ hv tmtilr 
ii'Hhimt frltU-uvr. 

146. A Is jii«tilii il iu iiinkiii/ iIk uralt'r iil>- 

solnto iMtliont liikiii' hiii)< r S 1^7 Cr 

1‘ C , tlio jii iilinin r-< imt 1ioMii;;lnK«ii ntij nrtmn, 
on tlic f.iiliiii' Ilf n .Iiirv In r>tiirn llinr 

to moio tlio U> l.tVn tuf aiii (Ik ir 

lic-lialf [l:i C \ lii.T lU W 1{ 21) WKirp ni> 
nils,, link Imn >}i'i>mi ntnl (In- >I> int Ins 1 
t.ikiii nil ktiijw to I 1, iti« till' r, (111* I t]>ir(( 
inroriii'it ifiu oil oliuli tlio t oiiililioiinl ninli r | 

I'K-eil 111 1 oiih's mill liisno , X 1,1, , jo \| j-- 

S lati Cr I* C ] ^ 

(’"S) If In II tlif f Ih Ittrf/uK I 

147 . (I) If It ikinoli* iiii/.iiit l< llfi* ttiii It t I 1^1 tittte t 
laiil (iowii 111 S liltCr I* C iiinl tli< iintiit 
'C( tions of C1\1|| \ :i 0 I .IIX) 

^48, (J) If it IS 111 nil I t.lkiM; # , •if.'l.r,* l.s 

rciiumi) Ijv >1 1.17 Cr 1’ C lAnlni,,. 

149. (II If It i« III nil' 11 ((Jniiii •;>i<>i.| ll> ilrf, u.l till on 
• I «'i,i>»(i/ riUk, 21 U It H5 {sif 
Sill iilj* C ui>( 

160. (-1) If It ;s a verbal order. \ t.r».»t..r.UT I 
ilirutinj: li 11 irt\ to rtr.mw «ii olislnntioii |,n« 
Hot tlio ifTut of nil ord'-r iiixli r S 1*17 Cr I* C | 
It is not nil onlor iluli mnlr nml liufulh . 
tunlfftiti'il, k |ii rhiiii ili«()l«Mn*' it u not 
umVi H ISS I I’ C- 111 Or :!l(0) •.» Ak I 


161. ('>) if tKii orili I iili'iiliili' Is ( ’.f r , ,1 <1 roii'fiti lull 

ir.f., trl.rfi |f/,.,if I'.nl .Ml,. It it. .'/> 

152. (‘;)Iftl is t i-iil iiiiiti tlo r'|»rtoftin 

irri^iiltrU i 'ii itiiif d jnri— 10 (' I. I'f! (I'.f) 

(«) Orihr nni-it J’olloir tlir jhiilliiff 
of (Ilf •liirff. 

16.J A M i«'i«triilt ntiiiiit ilii'liiio 111 n< t on tf p t nJ 
iiiirs <if l! ■■ j’lri nr II iiiijiril' of tliim in lie 
tTrotinil tint itiMtnlr.i uti it i ortsi.triK i fftfii* 
funlini.' i« lint tin onli r of tin Mn-.-idnitr i* 
r« n«itinli|i‘ nml |iro|i' r. tin Mi'.'ist r^lo tniiit riilc 
(111 orili r iilonliiti — 111 Cr. 

(7) I’oirt r In HI t rts/tfr r .r/niftr linin'. 

154 . Power to so‘ aside esparto order made 
under S. inO Cr P C. A M.s.'’-trr< rar 
kit n«i.li‘ nil orili r }ii»->il Ik liiin iiii liT ^ 1*'’ 
<‘r. 1* C rrj.iifi-. Ml ii|))i!ii iti'iii 1 Olfu' mill ’ I ' 
tin- >.}.].i «ti>. jiirt^i nml ris'iiio llio n*' t'ltl* 

till- If III *li» » *o, ill lull*: {in-i'il to 
rtk'-nl t udi ! tn. nml n nil'lr «itli tl i I'roiiii' !■> 

** i:t7 Cr r C III fi*rr 1 « liH tin! 

m t1.«Ti« - t I'.it U' .%* 

(.S) I'roriiliii'r nil oiili r In Imj ininti 
ilb-niUlti (S. 14lf). 

165 N'liiu* ii« iliniitil li/ S no iksiml iifur d'* 
••nil r I* iirnln iili«iilii*tc iiiuli r >» l.ti", rlio'd'l *'*“ 
j«Tk,.„4lh •iriiil (12 '1 17'). For fnrm-f'' 

V. I'tirm No I*! >.’(iiiiral iifilir" 1'.'^ *''■ 
MrllMitlK til is lint ‘tltlll II 111— [1 I J. I'l'l. II 
••5'' 0 


XI. PUBLIC AND PRIVATE. 


(1) Mniiihiif nfjulhIU' iiliuv, 

168. k jiubhc plicp IS mi' wIkto iln- |>iiliU( k» no 
iiiattei « liftlier tl i-j lini i* n n/l.t or not [WiiJI.u.l 
ll UQ U. 1) III] roll! iiuliuW n fur 

inaririn wliuli i> ii'iil fur innoiis )>nr)>i>«Ck in con. 
ucotioii null tint loid [;7 C I, 272) It U not 
oeces-ary iti ordpp to junudiition to tlip 

llaiiiAfrateuiidor ^ ltd Cr I’ C tint tlic 
should ho otio nliiili h [.'<‘»rrn1h n«id hi the 
inihlic. All that the sictmn roiiniros p* thit the 
narrhoiildbp ono ,s o, Ir lo,rfHtlu 

u,cjb;the J.rilf.r {10 Cr 210(C) S-e Hams 15 
L K J U C. ?S2] 


If hen II jirifiiti’ I'nfiil iiiiif/ he coiini- 
ilei'iil /iiihlir. 


157. ^"Where the Toid iIHioukIi .i pni.ilc i 


. and the 

iig I ot thp ]ior«oti procecilotl .ijninst of ohstriic. 

tins the strinm hy eu'ifuiy; ,v b„„d h^g Leon fiKt 

y D>i7 ((ooiA/mlr, 11 Mniri«tiatp is competent to 
pail nil order for the removal of tho on the 

pround that it wm l"diho nniH.mce [32 0 nool 

ha. 1 ?• 'n\'' r. of a nlhisi 

hadanjrhttotike th.-ir cattle .icosi n pn^ate 


Held, nil*, not riiiliih nt in i r.iiuitnle ii (mhlic 
«f vvnv [ CiKi) \ S MU) 


(.V) M 7 »r n the I’Xi'l'i'l'.r n/' iii'lviltr I'lilhlt 
111111/ Iciiil til II /iiitittr intinnirr. 

158. .Vllhouph n«n pi'iiiMl primiid". S. 131 Cr I* C 
dm 1 not npply to an idh-.-ed n«e hy » , 

hii own jiriT'ile propiTty, so n* to r.ui'P 
the prop’Hv of iiiiotlicr [5.« lint ■''Id. ,, 

I'liA 2H), Slid, iiK- iiiv pm' n«e to n 
iiiii'HKe v\ It hill till' 111 mil I tie I'f I 111’ rt dion r 'J ^ 
nhen n propriilnr of n prunfr crifmlia" 
aUov'H Lrcnntioii of eorjiii'i to 1'*? carried on >n 
nnniier, miiiinp niimn iinrc or datiper to 
uiid property of ihi' people in the vkinity l"^ 
4.!*>3 M hire II /‘riiiiir frityi* nlloiTi d to reniai 
in such u londition ns to he n luiis ince to 
hr, piocei'dinsi to e iii'e the iiuii.ince to bo o la 
c.an tie iiietitiited mulcr tlio MCtii>n_[4Il 1* '■{ 

.V pnTioui lamtioo to tbo i«tiibli'htnont e 
t,,nfr ilock not entitle the propriitors to 

flic liushn si .ifter it !iad heeoine n -i 

the iiel'-'hliDiirliood [ 10 W. 11 Ii St< 7 H h '“‘’’J 

(i/) Miii/isiriitr'i Jiirlxillrfiini ilep^ml* 
on the rir/ht intrinf/eil heii’f/ n 
jiiititic rlfihl, 

169. Itefoiea lInsi«trnto proeeedi further nil'’ 
ci«e of ohstruetioii of n tliorinighfa’'’ i>® 
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ctnjtiin* fir».l win lli* r llif r-ml f« |inl>Iic i>r itriraJo. 
Hr I 7« juiif hrtinn r nil/ tf hr )» thot the Urtv efe 

r"f’‘rr-,I [.'Cs7‘.- 1.*. AV. H«7 IS AV K 
41 : 2 C. S'. .AM • 22 11 I's** s ?«', A 211 12 A J 


1221 2 1'. K 1!>0J] A .Afnfjistrato Int no juris- 
rfirtion lo orilor llie renioial of nn olisfniction to 
n prirnfo (Irniii {’> A\' It CK • I AA'. R .121 (Cir) 1 
or olist ruction c.tii«C( 1 ton prim to path [2 A\ R. 30] 


XII. BONAFIDE CLAIM OF RIGHT. 


leo (1). General Halo.— AAM.m n Iifr"n»t 

« liorn n fi'fiiit iotisl iinh r is m-nl**, rui’os tlip ijup« 
turn of tillr, tliP 'lrtL'>‘<mlr li-i* to finil in tin* fir*t 
I'liro nliMlirr tin- fili»truelion rompliinrtl of o* 
Filuitp in^n iiiiliIirMsi rip or n»t nn<l if lip fiii<ls 
in thp nflirimtiTP, wliPtln r tlip ilisputp ns l«> title- 
is n t f.n lOIr ilnjiiiip nr rot 2C N .AAI !•> C 501 

('i) Af«s//**frr»frN ftrorrthd'r uh /« 
ittveHthintlnn ttf thr liumtlltlf* 
of a rlttlni of tfffr. 

I6I4 A Mauistralc jirocpi'Omu undor Cliij'lcr X, ou^Iit 
not, xiiii II a lionnlnl"' i him of tillp i9 set up. to 
procPtil to mak< nn onlor. Init rhoulil ullow tin 
I'irtj Pi'ttin- up mcli cl.iim, nn opportuniti of 

lulistantntiiiK it, if lip p-in <M mi I>» mil pmcopit 

in/s Till' olniiii of title must l»>«ps<r. in orilpr 
tlint It m ir l>p allimi <] to prt mil. I«- W« o«-f 
"of n iiieie pretenee to om.I if 1* 

f“i the 3fii/jiKtrate I'l i‘i”J fhrthrr the rliinn »« t-i-wu 
fi'te or a iiirrf mihlerjiKje If be iIcihIps aj.-aiiist its 
l''>»ii?/i2»-», ho mubt state his ri.a«ons for such deci 
•Ion . jf iip (leciiles in its f.iTour, he ehoulil nbstdin 
from furthi r ftLtion until the public ri^ht <>f «av 
h lUtcmiiiied bj n competent Court 7/.» ple-i 

hi/imer imi^l le iil or le/oie the heaio'y au<\ 

cannot bo ullutreil to be raiscilaftc-rnarcis 
16 C 664 ISAV n 41 11 C 8 12C 147 17 C 

5fi2 (505) 21c 4'>i(5yl) 23C27fi{2SI) 20 

0 31 C. 9711 85 C 2S.1 42 C HAS 2 C N 

5-74 3 C .V 343 f3t7) 4 0 N 6t)0 7 C N 117 I 
8C N* 143 '14J) IOC X 845 12 C N 2<>7 I8 0 
X. 114S 21 C X 'I2G 1 C J 4.34 3 C J JtiO 21 

C J IIG 22 D OSS 2 11 It 81H, * B It 0-S7 
4 1! It 0.10 10 11 R 503 15 D U 67 Rat .178 

22 A 2G7 28 A tis 0 M 10.1 (4C5) 2 AA’eii Cl 
2 Pat J 07 2 P R 1S03 7 Bur T,24 1 Bur K 
530 (’72 ’92) L n 5:10 

[Noto— If the party mthui n rcasunable time doi-4> 
not harp rtccursi' to the Civil Conrt, the 5Ia;jis 

trafe mav then pioc'ceil to make the order nbso | 

lute— 42 C IAS] I 



I 


It 3. 


party «ho Ins nmde the ciicroaci ment — 0 C X 

8^0 2SC J 211 


Tho question of bonofidos must b© de- 
cided by the Mngistrato himself : it can- 
not be referred to tho Jury. The quesui-n 
“• to the of a claim of rijrht must be 

'Ucnlod hi the Mapistrato him»eH U w not ©pen 
to him to leave tlie dpci'icn of the iiupstioii lo the 
jorv appointpd under P 13S Cr A’ C 5C b75 
2C C fC). .(I c <l7>) 3C X 313. 4C X SfB. 

I7.t. IOC .S V43. 14C.X 5W: 18 C. X. 


llts 30 J 3(,0 nil R 30 2ratJ (17 T Ilur 
T 23 2 AA’pir <14 Con— 30 A SC4 . 18 A ICS- 
22 AV' R SG 

104. Plea must bo taken at tho first opportu- 
nity. Ihe ohjivtion based on n bonniide claim 
of rif-Iit, in order to prei.iil, must be raised at or 
lipforp the lirst hpatinj.' It eaniiot bo nlloMcd to 
lie raised ufterwards — 1.5 C 8(U 2.1 C 4*»9 

7C X 117 1 0 J 434 22 A 207 7 Bur. T 21 

165 The MiiKistrate cannot refer the parties 
to tho Civil Court without coming to 
any finding cs to tho bonafidcs — 2 c x 
.55* (.550) 

160. Mode of InrcstigotlOE— V Jlosisiratc la 
entitled to he.ir the case iiuniLientl) to eniible liini 
t« miko lip Ins mind w lipthcr the claim of rijrlit 
Fct up i« a hi't'iis or loneyde one [28 A {)8 
25 C 2S» 15 11 R 57] b 13.1 proTiileg for tho 
iisrprl.iininent of iij-hts .is nI»o for tlic rtmorni 
of nuisinees [ '• 11 R 30] Tho fjupsjion of 
t..nnprf<« of a (Inin is n <[UP«tion of fact whicli 
has (o Ip pmjiniiil into like any other ijiiegtion of 
fiut (1 r J 411 20Cr 55G(E’ai)] A Magis- 
trate acts without junsdiction, if bo 
decides the question of bonafidcs with- 
out taking any ovidonee [20 Cp 732 (0)] 
AA'hen tin- AI ij-isfr.itc d-tides airninst the plea lio 
iiiu&t stiito Ills rinsoni for dwiDjr xo [ 15 C oCl] 

(,'t) Thf iH-urrtUtff on tUThhny 
tn /iitoiii’ oj the clttim. 

167 Tilt pirln- lan be icferud to Cnil Coilit onl> 
up IS a 


Court ” 

Iloisnionl' toub't.im from tukiiiLr niiy furfher 
nttion until the ihiiiii has bein ditirmined b; n 
tompetpnt Court and elioiild niton the parties 
siifticicnt opj'oriumtv of xiibstjnti.Ttiii" it (12 C 
1.58 15 C. All! 17 0 502 21 Cr 87(C) 2 0 X. 
531] A I oTiditioiial order lliTt “unit ss llie party 
v(.ck to (stabh-li his riitlit in Ibo Civil Court 
nuhin G months his lumiji'lea mil npi'n )io tjiies- 
tionod bi this Court" is b.sd iii form [20 Cr, 7.52 
(C)] A\ here tho Jlaffistratc found that the claim 
"could not bo dismissed suintnarily as tnnlaji'te" 
and takint' the jiid/mcnt ns a vih'de, the tontlu- 
Finn vvas irresistible tiiat the Mat'istrate had rtallr 
found tint the cl.iim was lisfd on sabtfanfiaj 
jrrounds— the Ilipli C mt set aside his onler 
ilircetinp tho counttr-pctitinnir to l'h to the 
Civil Couit within " mciiths (21 Cr 87(C) Frr~ 
J5C.5G4 8C X. 143]. If the f.irty within a 
rfwsonable time does not lave is-courie to Civil 

Court, the Map-trate may ll on i rtce--' ' 
tin- onlor abfolntp [42 C. la*-]. 
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riiiil.ic tiiiivvNct*. 


t Soo. 


(4) T^JIsf'i’IUtitvauH, 

168 Tost of a bonafldo olaiiti.— Hit' mw fnrt 
tint tlir land otfr wliifli F» r»t;l»t«f\\ny»»rl'iiin- 
ctl bclonps to a j'lrticiilar jicrvnn dnon nnt niw»- 
sanlj- make the laltcr'ii <on(cnlion H hnnnfi4« tino, 
(1 0. J 1^11) Kciilif'r lint f tlir« fact tint tliO 
tlcntB of a jiarlifiilnr liUnfjo I'n'l a riv'lit to tnlo 
tln-ir caltlo ncrrKH tlio licld of tlio olijrrtnr. wna 
siidiciont to ronslilnto a jiiililip r5;rlil of w.iy ( ('(H) 
A N IftOJ Tlio phim riin«t Im- t'n'iniri'il into liki* 
any otficr fiui-stion of fact [1 C I. IHl- 0 II. K !W)] 
160. Bonafldo dispute botwoon privAto 


Individual and Govornmont —A* !■> tl-a 

ri(;lit to tii» croinicl on wliirh an ttirffncluoMil 
l< nll(*},'ril to liaic liivn niado by A Jinvalc mdi- 
%idiin1 liy Iniililiri}.'’ a irnll, n Mnyutrata uli'mli 
not prrci n! iintlrT lliin portinn, niitil tie ili'i'ut'' 
5< n titnl 1.\ tlio CiTtl CoTirl — lint. ; ?>'■<■ « I' 

170 Bovliion by High Court. —Ti-o iiiiiK Oiaa 

will Kit B*i'li' an onli r wlnn the r* mril i! nw* 
nmi'lo m itcrriU for ( otiiln;.' to an < f'inlinr 

on tl.P iiiio«lion of f ..a i/M". I.ul t lie 
In* fill. ■! to dr. fi.-n C. .S, nt.'. 


Xin. PUBLIC NUISANCE. 


A.— TTiiJ(tw/'iit obstritrtinn to uun/, rlrrr t>r rlitiintr!. 


(J) Mrtniluff, 


171. — Moamug of obstruction— Ti.e «onl im. 

plies not onl\ tint tlia i\ni, ri'rr or clnnnol must 
bo one of jndilie >i>e but tbaltlio obstrnction must 
bo of that pulilio uge 22 11 

172. — Obstruction is nuisanoa. irrospectlvo -of 

inconveniences and motive. — Anointruction 
on a public nnd is a miisntur, wbvlbcr in poml of 
fait. It causes practical iiieonscntcncc or not (21 
A, 160 (01) A N 2> 1 The motise ssUl. wbicb 
a public hnjInTav is obatrrieted is absointciv iria'. 
lorant [23 A 160] 


It must bo a physical obstacle capable of 
removal. 


173. An obatniftion to tome witbin IW piirricw of S 
133 Cr P C|, niuat bo a pbysioat obstnelo, onpaUlo 
of beincr remorcil [ (1001) \ N 120 J A Ilfflfris 
trnto can deal uiiiler S 133 Cr V 0 only witb 

i«? obstrnctions Ho cannot direct ss hot is to bo 
done in tbo caao of anj future obstruction 121 IV 
h 10 } 

The q.u 0 StloQ of questions. 

174. The flraf question to be considered is “Is the 

thoroughfare etc piillie <?» j>rtint<»^” Tf the 
Magistrate finds in the affirmative, he can proceed; 
othenvisp ho cannot 5C S^.'i 2C N 551 15 
W U G7 18 ^y 11 41 6 W K 6S: 2 IV R .-W}. 

lAV R 32i (Cml) 22 0 988 36 A 213* 12 A. 

3 1224 2 T R i903 S.’e also 22 W. R 19 • 25 

W R 4 9 B L 417 . 10 Cr 210 (0) 

(2) X^atitre of the enquiry to he nnuie. 

176. (1) The enquiry should be limited to the 
existence or non-eaistence of the obstriicben com- 
plained of— 12 C 137 

176. (3) Iiimitation. — TK o Magistrale can only 
decide as to the question whether the claim that 
the way etc la prisato is a lonafiHe one He can- 
not go into the question as to whether the claim 
■3 barred by limitation or not— 35 0 2! 


177. (. 1 ) Bemaflds claim of title— gee ( 12 ) 

aJocUiTnot right ( 16 ^ 170 ) ' 


(.3) O6sfrucffo« in thoronyhfare'* 


crp^r within S. i33 

cr p C-'Whc.e the roid although a private 


one i« opr-n l<> ibe ii«i> of a <crtn!n cIthh of pofons 
the sfctiiin may np|>ly— HI U'. Jt. 33 i IOCr.210 
(C) I 1 C, J. 131 

170. Pormlssivo user cannot give a right of 
way, -’I be fact tint tbe re»iii' iif* «>f » |sart‘rii1ir 
\illa_*c bad a right to take their r»tt|.' across a 
fl-hi w ns not Biillicieiit to constitute a public nitil 
of w«y-.{f^:j A. y. HU. 

IfiO. Encroachmonts— When 

di'piite n« to the right to the gronnd nn which tii 
alb'gnl I'niToicbnient has laVin place, the Ma^<- 

tmte slioiilil iiiil proceed men ly beinnse tlc 60 

ss-rnmeiit happoiis to tv the eomphinant— hi 
.TT.S: S It It M8 


181. Public processions -The right to 

polls i>n>tess!(in fn the piildi'e streets 1* A , 


rcligwiiis prote«si(in m inc< pinmc p««vi .’ .» •• - - , 
inherent in every person, prorideil ho does n 
thereby inseile the nglds «if property eninyeu y 
ethers or cause a public nuisance or interfere wi 

the ordiearv use ef the streets by the pubi'O^ 

M 372 ( 18i>) 0 M 20.1 (P. B ) 20 M ' 

iVeirhO ] 

Note.*— Snell iib«lriicti<mi. generally fail witlun 
puivieivoffs 1 t-l Cr. 1’ 0. pid. 

182. Right of way across o fordable 

IVliere the public find I.een contmuoa«iyererc » ^ 
such nght for over SOyenrs and iho right ® 
person prf>eci.di*il ngainst, if nny, ^ 

the atn-am by creLting n bund had been 1 - 

long dnsiictiiile, tbo Mfigistrato is fomrctcni 

pnss an ardor for the removal of sncii gi 

on the ground that it was a ]inbliq.nu>®onc 
0 930 

’183. As to procedure in the case of encroac 
ments.— .SVe 21 c J. iio 


(4) Obstruction of ilroiiis, chnnitel-s 
riret's. 

185. - ■ - • 

.renii'cs n ' 

308 Cr f ‘i 
[t 324 (CiO j 

A Mogist'ifite acting undci S 133 is 
rised to order the constrnctinn of new or 
a particular manner [ ( 00) A. K 139 ] 

185. Channels. — An obstruction set up 

flow of wati r acio's its iiatiu.al channel, c - = 



133-142 ] 


ruiitr NM‘5i\rK. 


199 


«if fiillir-jlM Iifid aimI n 
OIK K n jinltlK* nui*'inr«* 
t liivTiKo It K A »onrc«* of 
iiiln[>olo ono {nrli [.It 


injiin to n 
coti«iil< raMc ti'xU < 
wJiioJi cmtiol I'o « 

soiTif. onn\f niojic'C' c. 

A 3»*) ) 

. Di«iputoatto digging tip and clearing i 
a watcr-courso.-'A iii-i'iito ii twom two mI- 
lafTo* m n-ii'-ct of tlio rivfil'of nno to die nn<I | 
clror n intor-courff fur irrii’nt>o» pMrj>(>»r« di*nir»i i 
1i} tl I* otln r K n ili'joito to w liioli in Cr 1* C 
K applicol'lo to nTiiid A lin.Tcli of th»* jicnco 2i 1* 
W. IIU? 5ff2P 15 uo:{ 

. Where the obstruction Is merely a tor- 
tious act. — tVlirrp tin- no nor of a low IotpI Bold 
orpctod A Imml on tlio imrlli of Iik fiold ami raKod 
Its loTil wuli A MOW to jirrrnit »ur|ilus water of 
tlie nolelilioiirinp fiold* tJowme ncro's it to a 
noiclibonnne tanV nn'1 tliorcln eniKod in)ur% to 
tho'o fioMs— fioM tint tlio o*lj«tructi.)n not l>einp 
of a clnnncl wliicK K nr niaj lie Inwfullr nsul by 
the public, R I.IJ Cr 1' C to ild not Apple— 30 A 
213 


188 Hivors.— Dams constructed by riparian 
owners — An onlor directing tlio remnialofa 
dmi newly conslnicti (1 across A public riier nnil 
and enusinp untuwfiil obstruction of tlio riecr 
and dumipo to tlie lower riparian owners is justi- 
fied Milder S 133 Cr 1’. C. (21 Cr 55(0)] IJiit 


under tins section [2 1*. R ir03 See nho 22 IJ 

yss], 

(5) ^Flitcrlldiicoiis. 

189 Hemoyal of obstructions to bo made un- 
der this section — Order for remoTnl of oba. 
tractions should be made under S 133 Cr P 0 
And not S 144 or 147 Cr P C—See f/6) Allied 
Sections (23t to 225) 

100 Magistrate’s order under Chap X is 
pnma facie proof that the fori/s m quo is a 
thoroughfare or public place— 8 C. L 30') 


li-TiiJlfHoiiM trade or occujyatioa. 


(J) AppUrdtlnn of the SrcHott. 

181. S 133 Cr P C dealt only with ooeupntions and 
trades wbieli arc m thewrUer injurious to the 
health and plijsical comfort of the community 


17 P. It 1888 

Injury must be considerable. 

182. It IS necessary to take nil the circumstancea into 
account and to soo that the intorferenco with pub- 
lic comfort by the trade in ijucttion js consider 
able aud a eonsidtrable section of tlio public is 
injuriously affected before any action is token 
under Chap X— 117P L 1911 Se« 17 P R tPbf* 
47 P R IMS 100 P R 1888 


183 


(9) Xo length of enfoyment can 
letfftlise a public nitl'<nuce. 

A preTious sanction to tho establishment of a 
trade does not enable the proprietor# to carry on 
their business after it has breomc n public nni 
sance Xu Unj-th of enjoyment can IokaIisc a 
public nuisince inmliing danger to the bealth of 
thecommiiniti None has a right to corrupt the 

>ir of a particular locility, by the esercise of a 
noiious trade simply because at the commence- 
ment. no person was m u position to be inyured 
by It lb W R 0 2 Weir 59 See (15) Long 

enjoyment 

OV u hot is fftnl u/nit Is not an injurious 
tratlc or occupation 


A. What Is not 

(a) Cultivation —The cultitution of maiie, 

joiiar or lojrre within short distance from a town 
m a manner which may he m eome respects <.b. 
jectionahle is not on injurious occupation within 
b 133 Cr P C —39 P K I’"''! 


195. <• ' 


simply because people in one market are some'- 
tiDies dragged from it to the rivnl institution 
giring rise to mutual recriminations nnd aljusu— 
14 M J 207 2 ^Vcl^ 62 

lee. (c) iDooulatiou agaiDst small poz.— A 
person who mocnlatcs children upon iiii oiitbrenk 
of small pox cannot.be said to ho cm rying on a 
trade or to be engaged m an occupation which is 
injunons to the health of tho community within 
the meaning of S 133 Cr P C — ('13) U H I 205 

107 (d) Slaughtering of cattle.— Tim Att com. 
plained of may be shocking to the suitiineiits of 


(Note.— But where the Magistrate hns nrdi-rul the 
suppression of a sliughter hoiin , the llb,'h Court 
will not interfere unh ss thin is no « ml mi • on 
record to warrant the Sfugi-tralu’d liii.liu - 71 

L 510]- 

108. (e) Bellingfiah on tho Iloidsidc 1, , ,• 

a public nuisance, unless it i. si iwnttilnii 1., 
ance has been cause..] to the jiuMk | I'jr "I ‘ 
100. (O Manufacture of bricks, ui-r. ii , , 

no evidence that the in uiufuri ur. .f li ' 1 

'tself IS injurious to tl.i Jii'-b-rtt •i'< .. 

tioners were so working n tl it tJ 1 ) . > ' , f - 

one was being lojurid. tut ru.'i r ui >' r ' ■» o 

P. C. could be made — 2*) f'r 4‘.2 (I ) 

200. (g) Tanning— V l.wfu! .1 i 1 

such as tanning si eu' I 1 . > 1 ■ 1 . 

unless it is proved tiat it f- 1 1 11 • , , 

or physical eomfurt il •* / - i - • .. 

ISM. * ' ' 
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ArrH\L BEVIMOX BEVJKW KTf. 


[Soc. 


of 8 133 Cr P. C pfioul'J !»•' >]>ftr«njrV **'**' 
tii'ofto**' n!iy onlfr }n«“i >1 HmW Uip mlion c»«n'>l 
li'- (pio«t)i>nptl in Csiirt" tlo n»4 riirry it^ TO«c\i 
fnrtl'ir •!. m “ liar T 23 {f«novt»n2 

6 C 2*11) Hif ilnM n til'll "tlu' ni>)vl«c lilt »«M Bftt 
<i;i;wiK l>p o«l<ippri} frnm liriR"«n}i n Crttl »uU 
tci ("tililisli tiPT rii*litli*-iiityiln»ml«th«*o«cl«i- 
-1X0 I njmsni'til in till' hinV', liHl null Bj 'fii’f «»f 

ttinlllf, 

(V) The remritfi nf the purttl tujttinM 
telmm the ueiU-e hn’* been 
i»'uh‘ 

230. Tho following ntloa in rhnj** !«» pobv 

truploil <mt i)f »!.*■ pulii't confii'M Pi'i'** «»f 

(1) No Ci'ii Milt !iiw to «> nn orilor nn<W 
t(ui>liiisit*r— ■! 11 L fij.) 13 3R !, “ifl 2 J1 
tir IK' lot 1 « I, 2><P B) 1?M. ITS 

(2i Tlip iivii'stmn wliothu tl.p «r«liT maalo l*y ihf 
Maei^huip « \» ro'^oiiiWn nnil )»rii}«*r pinnot l>r | 

ri.o-1 ,n Cull r-.nrt*— (12 W U >n> fi » E ‘ 

GW IV Cr .W flMl 2 V U IWl 21 ; 

r 1. VfiO 1«C N* I'i'-Rl No *iiit »>r. It, rti 
tiom till- M<2i>lr.ih> fftmunm ms; into rHoct tin j 
onW mxiO'l iindor V 110 fl U I. 2l (lol 12 i 
M 1751 1 

(3l Tlio ilifixion <if tho «lii,n of iitlo for nn »«• I 

rulintxl i>ur}in«r fftimot luxf iW rffist of nn o«. | 
toplH'l m -v enit Inniisrht in tho pn^jMT form for j 
oVimtimjr on ti<lju<\ieRt»>n of n «ti«)>iit)d ntrhJ -t 

Wr Tnhl 1 mOG 2‘M v',.'7C I. Itt H II H 

'u(%) ; 

(1\ Tho Tomeil.t of tho frtrtt »v to ohtam n iWh- I 
Tiitiou hv thp Cm! C»i>H iiiolor R 12 <if tho S}>of». ! 
ftp Uehof V t ts7( tt„»t tho ji.irtf'uHr h«-M. ,n ttn , 
II hio pnrito iiropin, ruhjiit onk to hm otoltioire j 
nshto [r,C WKBB) oiorrnhnv^UC 00 
0 C 2<»l I'l W U 420 (Ch ) R\V U 23<1 7 ' 
VT H 95 7 5V l\ 4.S 3 W « 2S7 I W U 277 | 
17 11 2=13 t. » 1)70 0 E (172 S ll ll (VI 7 I 
But T 23 Se^- -Con »1 R L OllJ j 

[Note, — Tho indiroflt rotnlt <>f the dot hratiun xronh) [ 
he to \acaty tho order 7 IV 11 0% In R R l.'OW ( 


it 5^ laid ilciwii that no »uU will Ik* for a tiaW 
iWhmtton ,<f rit'ht irithout a prayrr fur any 
eontftjuontinl rr'hrf,] 

('.) Tho CLvU Court has co jurisdiction 
to isBuo nn order by way of a manda- 
mus —o. 5 — -'t citinnl onh’r a rtM<l, ihv'Iiro'l hy » 
MnL'ntniti* luiih-r }• 133 (o Ik* a }inhl;<- ihon'Or'i. 

f-m*. tnl«'rt-*f.l-[5pp4 R 1. 2t (P. B V 

M. 17.'>;3 U I, (-ij.) Wi 

ll : C'.n— 7 'V. » tl'.J Unfeh-ri'th/* nnirr In 
l«ri\ math* withnnt <1« t» milnini’ wi. other lie 'p'l 
potnjdauiM «if «« A thi.roivhfiro or not, th" j'-irtt 
enn rui* (f> hnre Ifn- j.ithwAV o1o«kJ f 1!>5V. 1'. lil 
<C*o ) . 7. W. It. • IW. 277: 2 VJ 11. 

2V7] 

(G) Xo »iiil In r^^lp«ti^■n tilt* tf rilict of th" jnry ho* 

in A Ciul C'oirt.— Id Vr. n. 11 W 


(.-f) J'rttine of Ihr Mtilt, 

231. Tho »hU ahoiihl ft% A ruh'. ho int(i{nt.*<l»i.i'‘‘'’‘ 
tho |miy rrhft rot tho C>iirt ill nmtion The hott^ 
tnrv of .vtAtf {« tint n ni-i oK^irv }ttriy. -I > C ^ 
iF\ B.> In Ant ra»o the 
inniloApirti. Th’o R.Tri'ltrt ol Stnloin Cmpoi 
rhonhl >{ mKo..m hoj.dno.l «« npn/..n'*«*h«"* 
.Uii{.~tl7 »*2'H! Rh.hTO «n«72 (',71)1 


(•/) SiiU fuf tlain<t{fe*> 

232. S. 210 (3) Cr. I. 0. rofora ojly <“> f Si! 
for daroagos. A Mngistrato is no« 

fo be sued Tot datoages u» rooivw t 

Art dono hy him HDiior 1 tO Or. P* C , in 
f.iUh lK’Uotin;r ho hill jiiri*ilictlon ntnl 
id* yiul«.iAl rapoit.v, cton if hr I'td 
Jiiri*<hettnn to m«K ftn order Btiilcr Chip 
hnworrr carolont nn*l irroRiihr hit proofs* 7, 
iniaht he— 5 if. It. 2W t IR U*. R. h.i *' 

» i.v>: ju 1. {.v.o)37(v'i). soosn.ir 3*“ 

233. Suit against complainant for damages. 

X« ««5j JiMBfniniU thcjwrly inititulinsthepro 

coe<li«tr% wnK'vt ii can ho ehonn tlmt ho , 
tuAtoil hy milielnnt motno* or mth intent 1 
jure the o{<pri»ito j)'irtt.~j[2 tl 1. (^. J 

0 TO] 


XVUl. APPEAL, REVISION, REVIEW Etc. 

i ijOflfR? of jtroetefJiltt/R o>iee 


234 Xo oppoal lies from an enlcr passed nnilor Char. 
X-SerS 4(viCr P C ‘ 


285. Letters Patent appeal - No oppenl Km from 
an order under S 43y Cr P. C hy a sm^k }ad^ 
of the High Oaart la reTix, on irf nroC(redin» 

Chap X--('10) M X 210 


(2) I'urthei-euqulrp. 

S 437 floes not Authonsr a District Jlanstrate 
or a Kessions Judge to direct a further rnoniry jn 


I proceedio" under S 133 Cr. P. C 2* C. Ms 
17 0 r. 127 <t2S}. 


[Note —The proper c. 
the UiRh Oanrl— 2 
X. It. 1 


ir«G is to refer the matter te 
0 45 A See 21 77. R a$ 14 0, 


ov 

237, 


There is no bar in hiw to a Tevi'nit of 
under R 13.J Cr. P. C. irWch hid prCTioasiy 
dropped provided there nro mnlerinls for a y 
/aeu- case 5 0. X. 173. 14 C. X. cveis. 


(J) Jicrieic. 

. After an ortler under R 133 1 as onco 
nbaoiutc, the question of its 4’ 

fe-openfd nt any subsequent stase— 41 P. ‘• 


(a) J!eri«(OU. 


. Gunotal Kule-Th« Bjsl. 

frre in tCTisioB where the WOni , 

committed an error in lair or has clearly 
Dvee'*'! of jurisdiction-—^) B. h>. 417. 
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HKfsrNT rv**K'' 0« XI l<5\X<T. 


*))ot lifi'l liffti HI »*(• fur Iiiiriiin;.' l»» 

tiio iK-ojili’ of Uio ^ ill I!.''' front tiiiio inirnrmori il 
— /frf'/— tint tho not of tin- iKTnwtf in «lc Innc i* • f 
nn ordnr of flic T)i«{ri> t A[rnrt»triili* (troliiliitiii:; 
tlio iiso lir flic* ' ill ifTfr* of tlio njHit ns n liiirtiin:; 
tTiiimd not n }.ii1i1ic niii*nnr(*, l>iil would fill 

unilc-r tin* liiiiito'I rh’i'j of onBrs slifnitc d n« j 
iHiisuirrs “IcRnli-otV’ /AM mIm* lint tli** noti- j 
lipnfinn iirnniiilj.' itril Dk* MufrUirtto w.is iiititol j 
nn<l nn fifri-nco Ind (lirrofort* lorii roinniitl' d 

nndc*r p IS*? I P 0 111 Jf Ifil .*?..• 2*. M 11*', 

0. Magistrot bound to record ovidonc?. 

A Mnvnlr ill' n< I** » itlioiit juriidHtioti tn <irdi riii^' 


l.ikiiii' r.n' < lid' 0 <• in tn it« c Ti'loi"- 1 1 y 1. J- 
!!»'! 

7. ©ifltinctfOTs between Ss. H3 end 144.- 

S t(t tml>l<< 

/ f ir} II f 14 /f I tt'i IP 'r l wliil'**' Ifl 

< «nl.l« < Jjim t" jiH ti til it for flin /'■'* 

^ n 


110%’isfon. dril' r J. >*>.( d iindf f *» I H Cr. P. C 

( nrinttf I'O r* l im d lit till* III 4I1 C ^ ^ 


0. Proceedinf:*! of n Mnffistrntc not cm- 
powerod to net under the ScctioTorc 
vo’d.-.**' <■ s A’" rl. (j.) ; 


ciiAPTnn XI. 


I P« IN NT (*»' 


\ir''|N'*l <il .\l I ( I III M'l t« PlSiTM 


144. fl) III cMNyv wJn.r,'. in thi* «i|»iHM>iMir nl>i*.tiict MHtTNlnil'’. n ('JimI IVoidinO 

tinb* Miii'i'-lrnlf. nr «{ niii ntli*T .MncM'’'*’! 


Npcri.ilK empoufud liy flic 1 .c>p»? lioNcninicltf nr tlic I '‘i< 
I’n*«idoiicv Mns.M>.lnitc* t>r Die Pi*lncl ?h',N*tnilr to o'"' 


tlii« hoction, irnnu'diatc ptoNcnfi'on or vponly lentcdy is dosiriMc. 

fiueb Jlnsistmtc nny liy n nrillen onlor stfitini' the niiitcii.i! f irfs of fin* rii«c nnil scrud 

manner proMilcd by '■ccticn I'U. direet miy per-on to ahetnitt fiN>m » rert\iii net or to f il>e etriuu 

order NNitli rcitnin propeitr in liN j>o«^i«xioii or under his nian.it'cTiicnf. if such Mn^istrife nin-iih'i^ 
that such direction iH likeJr to pre\eiil. Of (ends (o pie\ciit. ohsfriirtin/i. niiimy.ince or i‘i)jni^»^^^ 
risk of filistrttrtioii. flniioA aiico 01 injury, to nin pei-*-oii hiMfnllv enipJojcd. or d.'inirn t” hnnisn Kf' 
health or snfetv or a distiirhanrc of the piddic tniixiiiillity. or a riot, or lUi nfTi.iy. 

(5) An ordoi under tins section may, in efi«e>» of < iiieii»eney or In easi s vlicie tlic elrcnin*t‘Ui'*f* 
do not admit of the semii'» in doc lime of n notiee upon llic pM-on iiiriin'l nnIioHi the onhf*-’ 
directed, he pissed crj«7r/c 

(5) An Older under tins secHoti imy he dineted to a pu fietdar indiMdu il. or to tlif jitiMif 
genewlly 'clien frcqucntiii" or Nisitintj a paitieiiln* j»liee. 

(d) Any Jlngi&trate jiiir ii'scind or nlliT any order nude under this section hy himself or 


Magistrate snhoidiimte lo him, orl>y his piedeccssor in ofltio 

(5) No order under tin's section shall romaiii in force foi nime thin two nioiitlis fi-om the iiiikm- 


thereof , unless, in c.isfs of danger to human life, luallh or .sifety, or a likclilmod of a not or i 
affray, tlie Local Gon ernmeiit, hy notifintion in the nflici.il Oarvttc, othcvis iNC diiccts. 

PfoposeilumeiHlinriit^tofliPKertioH^CI) of sQclion 144 of ihr i'"- “crefn 

other llagMia’f" the teonU nn'i „uJ„^ ‘'(nol Vcng a 3fa ,x-.tra‘e of tie th.nl r?*!*-;” ^hnU he oit./o?. 


Arrauupnieiit 0/ ;\Wrs. 

R IJ4=S5 SIS (1R72)=S C2 (ISGI-SI) 

I. Object and application of the Section, (41 a M-wi-tnU* Uw iw 

II. Jurisdiction of Magistrates. Thoordcr 

/II sP'-cHlIj' cmpowf rcl to net ( 1 ) CooOilinns of n rilid orJor, 

f 21 Coo.l.t.ons rrc-ccrk-nt to ( 2 ) lUecr..! order- 

UM. Cmol" to t'**” C'i Pr.i 3 ni*ittnii of pnldic WH-otinfr 



144 1 


ojuKT \Mi \fmriTios. 
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IV. OrdptT* nlTecliiiR thcpitl)!lc. 

n) ‘•c ■.jw'.f S !4J 

(C) ' ftr.|iirnlini.* • r » 

(."1 i;, .,r.l.r. I- ». ri.l O ■ j- ' f ‘i 

(4) M< iTiiiii: f f >• i< tTTi *.ti* t.* n* r^Ht' 

V. Expnrto ordcru. 

VI. Public rroccKsionN. 

Vir. Rival nnta. 

VIII. Tcmple««, MoFqxien and Religious ecro- 
monies. 

IX. Excrcl "0 of Civil rights. 

(I) rt.il.Hr. 

(5) Iv-n,.. .,f n.-M» Jiiiil. r Cntl ('...itt 
(.1) Cmr- 

(4) Onl.r. .>f n.t.'ltulrclin.rtrr. 

X. Tfulsancjs. 

(0 

(J) Onli r» in li n *nlrtr»t I f \ 

(1) 

(I) Ptm; ini» rf nttlr*. 

(*•1 .tnnmnnfr to tlir J'iiMk*. 

r.) IVivR-,.. K„,.-.rco* 

XI. Mandatory Injunctions. 

XII. Iliscollancotis Orders. 

XIII. Enquiry, Evidence and Procedure. 

(1) Nature iif jirorpoilmjf* nmlc’r Cliftj'tor X. 


<2) I'uU fltxt viiMiuciit ( n<iiiit« mint t.c in iil. lirfnrr 
pn**inc ttio onlor 
(1) 4l1iiiiriti(m to fair cii'l'-nco 
( I) Nntnn* of ovnic-nre to l.o taken 
(*>) Sooj»o of tlip ciitjinri 
(•■) I’f<T<iJnir 

XIV Renewal, Revival, Rescission and A!- 
teration of orders. 

XV Effect end dtiintion of order. 

XVI Punishment for Disobedience. 

XVII. Allied Sections. 

(I) I n nnil I >> 

(A .s. U1T nn«l I 1 1 
(() S- 141 A1..I I k'. 

(» 144 nixl 1 17 

('.) |l|.im.iM.n l.itiM.n Cli.j.t.r M nml Chanter 

XM 

XVIll. Irrcgxilarities. 

(1) tVliicIi titnte 

(2) NMitcIt <lo net I III III' 

XIX. Revision and Roferorce. 

(1) Generil Rule of I’mctice 

(2) Historical Rerioii 

(!) S 43^ <3) n> n Inr In leiinon 

i l) ItcTision of time cxpireil cnlrrs 
'•) Mi*tcllintoii« 

(C) Itefcrcnce. 

XX. Hiscellanoous. 


I. OBJECT AND APPLICATION OF THE SECTION. 


1. Provisional orders to tide over tompo- 
rarv cmcrgoncics.- S 14 1 Cr. P C. nlaic* 

to the paiinng nf jirniisional orilini to li«lo 
oior tenijionir) einergencie* am! In c«*C8 
where ‘‘iinnieili’ito- jiri'ientii/n or njiccilj rcmcclj 
Is ilesirahlo " The onler made iimli r the Section 
1^ a leiiijiorari one to niOit •ir,;<*»4 f««r» o/nwi* 
^‘inrr or nj'prthrnitrit i!<iu'j‘'r. Itefore n BIngi«tmlc 
ran take action iiin’er the tdllon, he mu*/ he 

'•f Ihnt )i>imcthfitr preirntion or *j*rri/!l 

rrinrdij i, ,reer*..iry nn.l « hen lie lia* innilc wp liw 
Wiinil th ' • <• . 

in the o ' • 

M J. 1 
C X 
10 n I 
3 U B 

^ n.— tVliiTo there is no miytrcBtlon that 41ic opjio- 

site party is crealintr a <li*tiirljance, no onler can 

he imrle — [22 C N SrSl] ,\ction nhooW bo taken 
only if the Magistrate lias no euflicient police force 
etc to preyont an iiiinicdiato breach of the peace — 
611.203 25 M.J.370 22 M. T. 323 

2. The act likely to ciuso injury or nni* 
sance must be a definite act.— Tbo appli. 
cation of R 14-4 Cr. 1’ C. is confineil to a parti- 
cular dohnite act from wliicli dinpcr is apprehend- 
ed The Section docs not anthonso an order 
prohibiting a course of conduct or an occupation 
inyolnng a senes of nets done nt coriain interrala 
find spread oyer a period of time.— 2 Weir 67 • 19 
C- 127 1 16 C so I 12 W. R.3S s 19 Cr 988 (M). 


(Note —The Section IS intended to'provido for 
cases when a speedp remedj is tlosirnblo nnd 
when the procedure in R 130 Cr. 1’ 0. would bo 
incffcctice. — 2 Weir 67] ' 

3. ‘ 


me iiea..e, iixi auUiojuj iu uu bo is eu ettcnsiyo 
with such emergeiicj, nnd when it ceases, ho 
should secure to ciorj person the injojment of 
bis legal right and hv iiieaiis of j.rojicr precaution, 
dettr those who seek to iniade the rigi t of others 
2Weirl4: 21Veir89- JIM J 122 2 Weir Ol- 
G M 203 (P. B.) 2 M. 140 5 M. J04sM II C 
Pro J3-5-f5 27C.918 6 C X. 4Cfi • 5 C X. 329 
10 B L 443. 1 B Cl 1 K 120 C X 1’. 109- See 
N C X. 248 IG Cr 7C7 (M) 25 M. J, 370 

■»> .....e J J, 


The anlhoiity of lie ifoqirtmler thnnh! he tTerled 
ta defence i‘f nnht^ rafhrr Ihnn in (hur eiiipcnrinn — 

6 M. 203 (F. B.) 2 Weir 80; 2 Weir 1.7 25 Sf. 
’ 22M. T. 323 19 C X. 21S. 38 C. 870 

‘ 14 B. 180. 
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JURISDICTION or MVOISTIUTI.S, 


[ See. 


6. Magistrate shouldnotintorforo^thlcgal 
rights — An injunction cnnnnt l»p ifsiiM umlcr 
S 144 Cr P C to n jicn-on ro^traimnpr him from 
doiP" n Hwful net on his own jiroju-rty Thoirforo 
an order ilircttinjr n ninn not to u>-o l»is property 
in lawful imnncr—Cff — not to (•».talj1i«li n hat on 
his own land docs not come within the pursiow of 
ofthe section 

19 C N 2 48 21 W. It 20 i 2.1 tV 11 5" . 8 0. I*. 2TI : 
4C L 410 4G.N 220 1 R Cl : .See 13 Cr 511 (C) : 
180 C 70 2PntW 07.22 M.T 32.1- R X P. 101 

6. Order with a view to prevent pecuniary 
loss 18 outsido tho scopo— s ill Cr P.u. 
cannot ajiply to n case where the ohjcct of the 
order is iiierclj to jircacnt j'ccunmry le«s to the 
opposite party The jiroper remedy for the opc- 
rieied party ties in the Ciril Conrt. f 13 C X 
1&8 8 C X 373 lie 103 r, R L 131 : 11 C. X. 
evil ] An order cannot ho made merely to pro- 
tect private nglits where no cn«e of iirKenev or 
nnis-ince is made out [ See 19 W. R 6. 21 W. 
B 26] 

7 Magistrate acting under S. 144 cannot 
usurp the functions of tho Civil Court— 
A Mocistrate has no j’lmcr to i*t»f on irr^iocoWe 
order under the sittion [32 C 101 27 C 018. 6 

D L (ap) 111 13 IV R 72] A Di'tricl 
has no power to prohibit nltojrether ft display, ri. 
hibition or ftssemblage but only to i«sue onlers to 
rcgnlato tho condnet of the persons comemeil In 
it [1 8 120] \n order having the cITcct of 
depriving the person ngainst whom the order 
IS made, of the lands to which he is entitled 
under a decree of a Civil Court is illegal 
[OC N 4C0 ]. 

8. Question ofpossessionor title beyond tho 
purview of the section— li is not the husincss 


of the iiniri'tnite to ftdjiidicale upon nor In' 1 eanr 
juri'iliilKm nnili r S IK Cr. P. C. to ndjinl rate 
u|«ni nnv qm-tion of tith- or pos'i^sion [11 M J 
122 11 C. X.271 -sex. 37i; » C X Ifli; 3 f. h 
(JI>17)17- 111 Cr. ICO.'d’at). HI Cr. 712 (Pal) 
lP.it T. K • 21 Cr 211 (Pat )) Where tl e ei«*> » 
not one of bdinflile cliini to pe"i.'.'ion nrd tic 
p.artj printing the ilNtiirl nni i* has in fact n^> 
pri*l( Msions to nni right or title, 8 141 Cr P.C 

rtftv he ni'jilicil in»tend of S. 1 l.j or 8. Hi [3 
Pat J. 21.3. 3 Pat J. 3.'.3 . 2.'> A. 5.37 • 2S A tC'.- 
17 C X. 20'. ] 

Magistrate can not only when ho himself 
is of opinion that action is necessary- a 
Bub-iiiigi'tnite. white be ought to give dueaml 
vorv grt.it ri’«jeTt to the ndviie of n Ri-tnct 
Mftsi'tmte. ought to ti«e hi' own judicial mindan't 
on the siib-In'jM-ctor of Police's n port to ceme to 
his <.ir« rencNi'o.n The geiienil ■•iii'triictinn'" cl 
the Di'lnct Mngi'tmte are not Icgnlly hinding on 
the sail magi'lrite in jurtlLuI.ir ca*e«— [3** 

A Jli'tnct Mngi'trate la< no nuthorty to 
dirttt a subndmatr niagi'trate who had rijcclci 
an ftj.phcalion under 8 1 Kft' 
tioiis to tnVe notion iitnl'T the sectioti [ 1 1“‘ ' • 
258. See 24 C 3'II 3 


10. Imminent danger within tho meamag 
of tbO Section— imnnncnt it.inger witnin 
the section i« ft danger affecting the I'ublit ptOf® 
or pnhlic hi“ihb etc. A danger of the houses rf s 
few Railway nieniil' Inlng lloodcd if there is 
minfull of <>ni inih In an hour, owing ‘ 

truction to n culvert Ihrough which the dniin3,c 
of the menial quarters Rows into the petitmti®!* 
tank i« not an ‘‘apprehended danger” mthin chap. 
.\l.-23 C.X. U.'i 


II. JURISDICTION OF MAGISTRATES. 

{1) 21u{ii'^tvnteft ejtecliiVii cntitnfcerftl touct. 


11 (ft) In the Punjab — U1 first class and second 

cla«s Magi'trfite' have been empowered to net 
under tho section — Punjab On/ 1883 Pt I 52 

12 (b) In Upper Burma— .411 first nml second 

class Magistrates 

13 (c) In Bombay — Assistant Supenntendentsof 

Police have been empowered to act under S 144 — 
Sre Bomb Gaz 18S3 Pt I tl 39G 

14 (d) The term 'Magistrato’ includes an Assistant 

Magistrate — 1 Ag- 23 

16 (e) As to the of •*n;e4-.«» »f 

so far as S 14 f 

Madras, S'e f • 

ment Act (M 

O) Comlltions jirecedeiit to JitvisiUctloti 

16 (a) Property in dispute must be within 

jurisdiction. — No order can be made under S 
144 Or. P.C bv a Magistrate when tho property 
m dispute is situate outside the local limits of his 
jurisdiction — 2C X 572 

17 (b) Existenoa of emergency. — A llagis 

tratc s jurisdiction nnder S 144 Cr P C is con- 
fined to cases where there has been annoyante 


or injure lo any pfi-«uti lawfully employed, oj 
danger to liuniuu life, hcnlth or «afety or 
there is n jirobability of n riot of ftffraf. • 

onliT uiidi r the sectiou can be ]>a'«od onl.y 
special ond iiiiergciit circumstnneos lallm? 
immediate nction The act inmjdained . 

he hkclv totalise ft riot or affray and its 


13U.R Ul 12 W R b(i Sh it. ^ m 
1 J. <i. 11 : 1 B L (A. C ) 20 10 13 ^ 

(P. B.) 2 C X 747 2 C X. 5-2 ■ 13 C A 
14 C X^234 19 C 127-1 Ag. 23 -6 X. P. 

(97) .4. X 59 . 2 Wcir 74 . See also 13 Cf SO (M) • 
38 C 87G ] 

18 (t) Property in dispute must be immove- 
able property.- Chapter XI Or. P. 

which S 144 appears relates to 
dealing of some kind with the land itself q 

something created or standing upon it K* 
127 12 W. R 38] 

{3) Ad ititci’tin ovdern pettdinq rule issued 
by the Jllgh Cotirt. 

19. A Magistrate cannot pass ad interim orders after 
the High Court has issued a rule By issuing 
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rul** tfn* llirli f'"' irt » ! fnll »'•{*!» of lti»* pm* 
r»'«linr* ooil it i« fc r itml C inrl t«» pa** n f iPif<Tii>i 
orl' r* if tl tlinV* Ht 1 In* 

jnn* Ifti'in In «! I »T nflrr Uio mtp lii« 

-n r \ 7'* 

(•i) .1 /irri iia 

20 (i) To ndjudicite on qiic’itlonn of tHlo or j 

ji tn prncpp liti,' iip'I'T f' I U — 2 W« ir lO I 

S C N 37'! ' 

21 (1) To talCO tlip pri'J-pfli 111 ili«p'»to 

ftflrr iIirrN-lm~ « li«t to t«<" jimpiro'! »n'J to iliirot 

l^iat llir iiTTiP >1 'iiiV) mnnin in 0>«irt rii*to>lT 
fnr 2 fnoDil 1 or until iloriunn of n Citil rut ro- 
fitnlinr III- Mmo.- 12 r K tOU 

f.7j .^f/arrffriurou^. 

22. Order \rithout juritidleHon cannot bo 
cured by subsequent cvonts.— -Xo »iii>««*- 


«|dpnt corrotpomlenco nr cxplanfition i\onI<l mnkc 
An ofilor In A Ifnpi^frnto, pncrril witliotit jnriinlic* 
lion, vnlirl— s'> C I32j 0 W. II -lOi 13 0 K. IKS 

23. Order passed by a Magistrate not om- 
po\rorcdis void. — Srr s fiiio (i) Cr P c 
24 Nature of jurisdiction exorcised under 
the Section, ~A Mni.'i*trntc ninl.in;rnn Pnijiiiry 
l•♦•fo^r luaiio of nn onlcr iiitder S lH la nctinf,' in 
n Blijro of jiiiliomt iiroci'f'ilinjr nml Ima tlicrcforo 
jiiri«lioiion to tnl.0 netion iimlcr S. 47C Cr, P, C 
if lio I'a of ojnnioo tint fnlso oridonco Jma boon 
pirrn [III M IN ^rrllJl H IfiO 7 11 L. 110] 
Ordi r •p'li'rot! hr n Slnpiatrstr* undor K 144 Cr. 
!• C i« A jiiihVini orclor [21 M T 3«Gj 
Note -Proocpdinpa under Chnpfcr XI Hero held 
nnl to Ih> jndieinl under the old Coded — Sre 2 C. 

2tn fF. D.) OUL'KF. B.) ro n’ Ji m- 
IS n II 22 .T M .7.1 1 CX P 16 8 0 5‘tO-. 2 
I* n l-SNO 17 P II IW Tliodr rulm'.'d nre bct- 


THE ORDER. 


(J) C’oiittfUoHH r>f *r taHil nrtfrr. 


25 (0 It dhoiiuu-' In writing .sol' « >7 

"* 11 r>T lint no 

20 (2) It should contain a clear statomont 
of material foots. - When- nn <>r.lrr U*elf does 

not Fft forth the Tiiiternl fnot* of the e.idp ftd re 
ipiired hi h« nnd no iirtfino' i* indioateil, the 
onlep I. Mithmit iuri«dict-oi.-[l2 C JO*. (IDM 
.V IfySi. 2i ,M .1 370 10 \v It 5.1] .\ mere 
itnti’iient b> the MiufiFtrite thil lieoon«ider< the 
ca«e to ho tirpdit M not duflieirnt to C're him 
Jiirndiction, if tlie f.ield fet oiit h} him dhow th.at 
in firtliip there ii no urpent neei'«»ilj for action 

[21 C N 111] 

27 (3) Seation Cr F. C. should bo indicated— 

.V Mapiitrate acts nif>«l irirpiilirli in not iiidicat. 
inp nndcr whit soclion of llic Cr V C he p-issed 
hid order It Bl.oiilci not he kft for BpcciiHlion 
as to nhetlicr the oriler was pasded under K 141 

or Chap \II [IS Cr 2yi (M) ] 

28 (4) It should bo addressed to the person 

complained against.— UnJ" the old Codes, 

M.„ .1 . I r,rplrmT»arT onlcr 


the direction contained in the preliminary onlcr 
had to he addrcidcd to a piirticolar person or p^ 
ticulir pnr-ons .and could not ho addressed to tho 
piihhc centrally TS M 11 (ip>‘d 12 W U 36 

lUtSO] It can now if ncccs'ary he directed to 

the pnhlio penerally when frcioentinc or Twiling 

a pfiiticx/or place [.S.'e sub cl (3) 8 A 

h 161 lUO 127 Cf 14 11 ISO] Ilotlbc laMej 
portion of Cl (3) applies when onascertniDed 
members of the public are concerned ana not 
where a particular section of the commnn'tj are 
to be addressed and their names sre Known. o#e » 
A in,] 

5 (1) It should bo served in the manner 
provided by S. 134 Cr. P. C.— ic C. 9. 8 a. 


30 (6) Tho period (not cseecdmft 2 months! during 

which It shall be III force thould ledrjffidrty stnlea 
' IIC.X. 22J II C X 79. 


(’J) Itfr{/(if nrdei'^. 


31 (I) Onlcr which i» by its very nnttiro inevocnble— 
'' r (1) Object etc (7) 


32 (2) Onlors m tho nature of a perpetual injuncHon— 

S<n* (15) Effect anil Duration tf tho Oreler (ll7) 

33 (.11 (Joneri! proluliitorv onlcrs— 0 IV 11 10 14 B 

H.', Ilat30 iCniltiSl 

34 (4) Vague and indefinite orders— Vn order under 

.s 144 directing the petitioners not to commit any 
nrt that may likolj induce a breach of tho peace 
nnd not to take forcible possession of the village 
not in their possession is indefinite nnd not m 
ncconlance srith the terms of the section [H 0 N 
121 .'■A* 11 C .X 7'l 11 C N 223 2 C N 122] 

35 ('») (Irslor made merely for the protection of pro- 

ports SIC loT 21 w n 2f. hcciaw n 6 
36. ('<) Odlers made solely with the object of preven- 
ting pecuniary loss to tho opposite p.arty— 13 0. N 
183 5 U I, 131 11 C S evil Rec (1) Object 


37. (71 SucccssiTO orders witli n view to extend the 
period of the operation of an order mado under 

the section 

See (15) Effect and duration of Order (IIG) 

38 (3) Order prohibiting not n definite act but a course 
of conduct or an occopation inrolnng a senes of 
acts done at certain intervals and spread over n 
period of time — 2 IS'eir G? 

[Roo also clmpters 6 to 12 ] 

( 3 ) rro/itbtlion of public incetiuy^. 

39. If owing to tho prevalence of ill-feeling between 
certain persons likely to attend a public meeting 

or for any other cau«e, a breach of tho peace is to 

be expected, a magistrate has power onder R. 144 
Cr r C to prohibit such meeting or to otherwise 
aecnre that peace is not broken — 2U B. (lOIG) 


157 


(4) A» In rtiqnlrij lU'Idcticc ami 
Vrocciliirc. 


40. ffeechapter 13 in/r<i 
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oRDnns AUFCTixr. tuk rrni.ic. 


[ See. 


IV. ORDERS AFFECTING THE PUBLIC. 


( l) Srupr of S. J-t t ('{)• 

TUorc l« ut> watrvut for rivl>«sr tl«o »or.I "piiWil” 
into tlio provision'' *)f S H t (JJ «n to t!io 

provision run “or to tin* pnl.tie irMinnlly whon 
trpiiaciitini; or \ isitniK fi portH'iihr }>uUif jilnr** ” 
Tlic pi'ipor intPrprct ilinti (if S t (t (.ti i* fixtt llic* 
onlor ni'i\ iio ilirntcil to .i jurticlar iniltMilinl 
niid til u \\ hi'rc Ih’CHIso of tJio tittniln r of ptrticn- , 
hr inviJoiis it ii im)irn.iioal»l>' tUitthotnniMtrate 
Could I'.'iiH' notRc to ('Util Olio of tli* m luditidutUy 
i)P cun issue -i ..fiu'r il order to nliolo tiuwWr 
of sncli pirtit ulur indn tdiiuis hero d< siei.atiMl 
tilt- piil.lic m-ncriiHs ■■[ Ifi () C VO 3 

f2) Olijrrf »>/ ffii- tt'orilt «M* 

vlmthiy ft julvtlritUli" fttarr," 

42. Till- inicniion of liic Li'tfislUnrt* »h nsinjr lf‘<* 
words ‘fi eipu ntin • or \ liitms a pirtK wJnr place” 
IS not to >.ont\ri(' tlin aection to casual or froijiu ut 
Msitors oiils.liut to extend rntlicr tlian liniit the 
6( opr of the order *n iia to nicfuilc therein cicu 
C'i'iinl i\i fii'/iinif I mitors /rrrm omIkuIc ll.r ftoiifd «/ 
Hitf juntifiddi l.iciiliti/ wiliun which the order is to 
tine .ipplu Utoii [IH O C 70] 

(fi) tffncvfO oi'iierx hfuouil tUt'Mfouf 

of S. 1** 

45. (a> Order tiddroased to the inhabitants 
ofao'ty and •withitv tivo miles of the 
City. An order duectins all per«ons (in Surat 
City .ind witlini 3 mile* of the City) to nt>«tam 
from rcmiiMiii' or causinjr to ho rciuorcd, or pro. 


motiuc aidinit or nhetliii.’ din ctfy or fnctir>ct[i 
in nni way tin ' p mos'il of mis i itiier iti ctrt 
or ti'.h'Tssin' Siivt fnini pTisMi'ii'C 'v trsmt t' 
|>re»oiit or oli-triii t ilip I tl\ or lUdir eii' tie Ixi 
I'otuiiir of niiti do.'* in any « iv <'r friitii tulir: 

x^ion of Or < '/iiliiiiii:.' »uc (i (f",*' h ff f' 
lu* in <ontrivitit('iu <>( rnhs (d) mid tliirfo'' 
ill(,o0 J)1 IJ U 

41. (i<) Ifotltlcition prohibiting casto-din- 

nors. -'flic fti*triet U-i','i*truti 'f Ur<n<-\i oa;". 
t« the pri s.iU'nce »'f ch'devu, j'siu I n u-eificiti i 
In till* foitii Ilf ft privfsin itioii und. r S J M Cr i'. 
C feri'i i tin.' the jiiihtii* in t'l tienil to pire ci'te- 
liuiner* in that riii— ttiut fie opler uai 
Ul«“rwl a» l> mi iic\ ntid the p in tp*' cinfi rTt 1 hr 
S I U-l 1 II Ifl-.* S i' M II js.') 

45. (r) Order diroctinR the public gonerauy 
not to lot their cattle ioi*e within emua 
limits lud dmvii in It .'.Ul I. (il>):'d 

(4) Mi'tiiilitff of tUf 

Oriirnitlj//’ 

4C. The term "p-ddu: Btneraliy” wevn« ‘the peefi!!* 
in >:enernr and not people coiifinpl fa any paUi 
ciilur lo'ction or cla^s of the yen'-ml crnirmnitr 
{#( frij A Mitfutmte nctin.* rnihr If* 
pu>»( d tlic folloniii'4 order . "I ihr'cl tlie fi'lleW' 
lux potnons rliernillmris, pnjaris nndt|'*r®^ 
he p-nemUj tu ahstain from interforini' vthh 
Itiilio III llio perforiiiaiice of the duil\ 
the (>("\ Vithoha at ^•^ndhaTjlllr f— ihlt w 
Mn-.’istrale had jurisdiction to pass the opler— (1 

n. n S'*:! 3 


V. EXPARTE ORDERS. 


47. When an. oxparto order may bopassed.— 
.Vn cjjiarlo order under S lUCr 1’ C can ontj 
be pu<s"d, in cases of cmerffcncy ornlicn there ik 
no lime to serso notice 


R M T ItsO 2') M J d70 « 0 X 7t7 C 7M 

8. A iia S«G M 203 (221) [P. B.l 2 It L. 
(np) 4 


48. Magistrate bound to sot out in oxpart© 

orders circumstances showing emergen- 
cy.— in the cflic Ilf "rpTifr orders under S 14V 
Cr P C , the iLCord of the shmihj ih's- 

close the ematcnei of eraergcncy which called for 
such eipartp order oi tint there wa« not snflicient 
time to servo notice on the inriy affected thereby 
—Per S.i'Iugis-ft Aiynr J (Phillips 3 ihss).— 22 M. 
T 323 See also 2 C N 747 (7il^ 

49. Party afToctod should ordinarily have a 

nearing. ^Althooj'h the Kw x>enntts the issue of 
an order etpurft, it intends that ordinarily (his 


ro«r*c.I.o'iM nof Ir j.Krr.ie.f go (hat neh 
in.»y hate a liciirimr—G M 2ilJ 1(1 if. I**. 

50. ■PowoT to act DthoTWiso than on l^S^^ 
OVidenco. — A Majjiitmte in ci-cs uf fi’^p 
WTrency can net on inform itii.n roo> iied or 
owft ln-nM-jc, if. upon what is not lec'ol cvidea''f 
—19 If 18 

61. Applications for sotting aside 

orders.— •Aindictitions for rcseindm" or I’’'’',', 
fyin^ cr/'ciife ordoro under S 141 suiis (2) ^ 


tiwc 

the 


tVin circntnslances the Hni'i«trtitC' should ^ 
henrd the Bpplicnnt [ 2 C 572]i iinn 

eijKirfe order will ho onlj’ of teinporary 
It remains in foico only fortno mondis—S" v- ‘ 


VI. PUBLIC PROCESSIONS. 


12. Right to conduct prooessions.— Thu right 

TO conitnct n religious procexsion m the public 
screelu i-s n right inherent in every iicrson provi- 
ded y.o not thereby inrado the rights of pro- 


perty enjoyed by others or can«e a public n'^'*' 
or interfere uvitU the ordinary ii«c of the stre 
by the public nud subject to such direcfi_o'‘» 
tUfohibitions ns may be issued by tiie 


U4] 
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to p'T.'nt 'T» t» tS' tIiori>T7b{ir' or 

o' tS' jn'i'to — *> M "HI J?^M 

at-', ttvj) M r>i (F B.) 2 m inrM 
'I. ”.»(F.B.) M I-1-2-.M J a:o.2\VVir 
?i! I*- li.n«i(C>v) 

63. Religious Intolerance fihotild not bo on* 
COuraged.— to ot.^trurl 
o'.ln r* tmlin? KwfuJ u*" '-f r j ptreof nml I 
in‘lmr!infi« i-> t>io controrv t lun't-*-) oi | 

nnri' t l-o m* -2 tVcir f> • 

51. rfo;cs<iion< passing bafo.'o plao3’ of coa* 
grcgaiional srorahip— It i>’r»mp i»s»»)nir m 

Btlonli’l lir miMio, p»«* n pltoo in 
whir'i (illii rn nro ■••'•oiM'' 1 nn J I in 

irir.liiy., wJiir] tJir tnu»ip PrOtlVt ten'! to «li«tnrl», 
it i« t*!” ,if (tip )>'r>on< r imio'in.; tho pro- 
c<p«ion t'- rifmin fnm pucS •li«turl‘'nc<‘ loll i 
nfsem’ilio* f.if |«jr]n*e« nf vroriliip nre not lirM 
in an\ nt nit 1i'ur< of tlio iHv, nnil n 'tn^ip- 

tratn in not competrnt tn ilir<'ct lint porionp 
plioul 1 not ot iinv fi»i' p-t*p nion.; n htsh rot'l. in 
tlic neijlitioiirti'i m! <if ft tcvo/ni'o 1 plico of wor 
p’'il> BMen'l'*'! tiy tnu»ic — S '! 1 10 

63. CNotO. -(!) Tho hw rreo.’nninc t'lo n.!lil to nn- | 
linturl'M p^rforwiTico of public wor<hip Ins not 
ittinjcj It t'l p''iiJ'p inep^ip (2) It nny 

fairly be re juiroil of pucIi nnsrc.’itioti* tint tlioj 
■IiiiiIJ inform th<* aiitliorilici of the hours nt 
winch t’ny cuttonnnir a«emljlo in ofitcr that 


tlio riffhts of other p 'rjon« mar not he ciirtailoil — 

r,M.2Ji(F, B)]. 

60. SuRlcIont ground Tor prohibiting n pro* 

CaSSlon — it is m' n pnllicient prmiint for nn 
urilrr that the pr.viM.ifm is in tlio natiiroofft 
liKiirr an<l not n iiecoMitr [15 Cr. .10 (M)}. 
lint t!ic fict that the privi's^ion cannot he nlliincil 
without RriTO tl int'cr of n hnneh of the ponce, 
with the force nt the SInRistrate'* dispmal, is n 
i; > kI RiMitn ) for passing nn rrilor iiiiili'r H Ml C‘. 
r 0 [ir. Cr .10 (M) Hat 7OS{70J)] A*n 
mh* h.mOTcr when rights, such ns riphts of pro. 
cession, nia* thrcUeueil, the persons ontilleil to 
thoiii •hoiiM la'ceiie the fullest protiction tlio 
Ian affurils th.*m nml circumstances mlmit of [fl 
M 20!(F,B.)1 

67. Duration of prohibitory order.— -Vn order 
dirrotiu^ cTtaiii person* to take tlic procession 
nf llieir idol at n pirticuTir hour in a particular 
direction f«is onhj n /rmp^rnri/ (10 A. J 15). 
AnatlimR in tho niituro of ft perpetual injunction, 
ratetidmR tho period of operation beyond the 
•Ifttutorv pcno'l of 2 months is nhmUitcI) illepil, 
(Sc-5C 7 (P. B.) 7 C .V UO. 11 C. N 70 

69. Civil Suit against an ordor prohibiting 
procession.— .sVr (20) Miscellnncous (14')) 

60 nigh Court oinnot roviso nn oxooutlvo 
order laying down tho route to betaken 

S<-(ie) Revision (112) 


VII. RIVAL HATS. 


00. Oanoral Bulo. -.tItho-JRh A MoRistmto Acting 
under 8. Ill Cr P C is empowered to make nn 
orJ*f prohibiting ft person from holding a hat on 
certain Pit'»cit1eil davs of the week (S-’s 31 0 
9X).20 C' IIJ (C) 10 C 0 10 U. L 411 

<P. B.) 22 tv U 2l 2) tv n, 5l IH tV U 
2i : 5 U L (ap) 82 I Shoaio 21 Con 5 0 7 
(P. B.) 8 0 5S0 ], lie fails to exercise a reason, 
able discretion, if he docs not satisfy himself 
before issuing tho order tlml it is absolutely ro 
quired for ony of the jiurpo'‘CS mentioned in 8 

141— e g that there IS graie daiiBOr of annojftiHC 

or injury being caused ff> nny person lawfully 
employed or danger to human life, health or 
safety or that there is a probability of » not or 
affray — [0 >' p joi (’07 ) A N 5') 31 C UW 
32C791(7')>) 23C3f 21 W U 25 21 tV 
It 22 10 C 127] 

INotO.— In 18 tv 11 22, the markets were half a milo 
and in 20 tv It 53, a mile apart ] 

Q1 What a Magistrate should ordinarily 

do .—An onler directing ft man not to uso his 
property in a lawful manner for tmlance, not to 
fifohUik a hat on his own land, does not eomo 
7‘thm the purview of S 141 Or 1’ C What tho 
Magi«rato ought to have ordered tho parties to 

VIII. TEMPLES, MOSQUES AND 

06. Possession of templo. A Magi'tmlo can I 

not make an order under S. 14t Cr 1’ C in rc* 
pfct of a dieputo between persons appointed as | 

27 


do was not to obatruct, or allow their lerTAiits to 
obstruct, nny person tiom nttending tho other 
market if h« wished to do #i> — ha- 10 C 21S . 
1 W It 12 6 N. 1’ 101 -*e Also 23 A. 710 (717). 
62 S 107 Cr F. C tho more appropriate 

Sootion -The most appronriato S-ctioii of the 
OmIo to deal with cases of rival hats svhioh may 
causo A breach of tho peace is 107 C* P 0—11 
0 K 7H 11 C N 221 

03. Order for removal of hata Is ultra vires — 

An urdec for the rfiiiuval of one of tliu two rival 

hits to auch ft distiiiici' elsi'wliero ns to render it 
of no USD to the owner is nn order in excess of 
jurisdiction --IC I. 110 Sec 0 C 7 (P B) 

04 . Order must bo doflnito.— Whero an order 
docs *'»' inewboH any limit of time niid thorn is 
tiotiung in the order to indicate wliothor tho peti- 
tioner wouM bo entitled to hold nnj market at 


that tho • 
tho party 
days tlinr 

held (11 C O'K)). It IS bad as bung lagiio and 
indeflnito 

religious ceremonies. 

(rnstres of a temple in tlm place of the dismissed 
tmativs And tbe latter, ngarding tbo possession of 

tho temple, bung of opinion tliat a breach of tho 
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priJMc Nrr-\N'ct‘!. 


[Sec 


ppaeo wfii imminPiit IV M JOl! t »pr ^2 C 

I'OG . 1 S Gt). 

06. Intsrfcronca with mannRomont of tom 

plC3 An order iitKi.-r S 1 U Gr V V rn fir in 
It d)nvlrd n pnr« m nut to uiti rfi rt* «it1i tin- 
rnamj'cinpnt of u iitIhu ‘Kovif (|rni|d>) %»t« 
lirld 1 1> 111' Infill I III > [U t 1*>1 Si» nl^n nn orili'r 
iliiectiii'r u pcr-oii lint to inli'rfin* witli tl.i* 
imm"t iiinit of n 0 Tl nil nml tfio prnjurit 

njipprtaiiiiii'.' till ri til [.I \I :t*|J 

87. Order of outry into n mosqtio. \ti «.r.liT 

in a di«]i iti« lii'tivc'di till. of |1|.» J/mi-i 

mill IIk' S’fi , I 1 III) lilt til,, iis,. „f „„ 
a Idrcssi'il ti, till’ 11,1 min ri of lli.> rMt* ami 
prootribiiu' till’ on!, r will, «,i.. to 1i« 1 in 

rcj’ird to till, I nlr, .if tin. Ill |,j t),.. mi III 

beriof till nwl , t. w In M to W w itliin limi. 
iiictii.M -ji M ' 

Interforcnco with religious coromonlos. 

68. A M l•.'|.trlt.■ i. till/ mi im s UJCr 1* I* 


IJ o fi'Howin? ord' r I “I ilirort tie l/•rt!‘l'l, 
iri« nnd tl|.. jiiil.lJc ;:i’nirin_r to n!<!'in frn 
Jiiti*rf» riiu’ witli till* II iih, • in tin' jirtfoni ircf (f 
tl,,. .Mlr l*ii) , of till' tl.'d Vi*l oli-i Bt n >n '•»?" 
nml difi 1 1 tin- II lilt M ftt'iti*' In |-•rf|lm^ H “ I'-jt- 
l/i f I tl. it til.' Nln'ji.trit'' Iiod j'lri'd I'll I'l t I fs'i 
Hmnnler ft H i: .‘.‘■1’] A 'la.-i-tn!'’ It p*'' 
to ilir. , t til.' triMfx' of n Vni.fiirii' tcoifi'i’U 
all,' nn frum in tiiiv w i' int. rf< nn? wit'i tl '• c'*' 
Oiii'tof III fl'tC- Hnl'')! 

Modo of wornhlp. 

00 A Critniml C nirt III* no jow-i r iuiit''r Ul " 
till' r'jij'it.il.' jiirir |o laWi- •orn" idol* 

»i f*' in till ir j».i,,i «»ioii, to tb" n *i‘b re 'd t-r 
|H *iti<ini'r fi’r w,‘r«!ii[i itnriii? ”« r'Ttiin f- •’I's , n 
on-nnt me ' null nn all'* /id riiHintti anl do?" ' 
I-It.'/ »t'in ho? r*, C S'.:t:i5] 11..' Ms/i'in*' r55 
not d'm ,1 fill' mo t" Ilf wnr.bii* "r liioTt ' ' 
nmoial of an iiin.o' ft! C- JI 2"' of ’td) ?'■' 


XI. EXERCISE OF CIVIL RIGHTS. 


( 1) f'uUrrfioiit of fir. 

70 <IvHsdiction of Magistrates— Tin' wonli 

cprtmniit m< 111 I il.>iu„t,.i,.i 1 li"ri>r..r,' nn or.l. r 
dircetini; n imi.iii not to , die. t rmt- from ti.e 
rvnts ci’nPrillv MUliont mentiomno niu t>nri),et. 

lar t \ ots iloi < not < onn. w uhin t1i«' termi nf n e. r 
^''"1 ^ 'IV »nil iliouM tli.-nfor.' t..- .et 

n«iilc— [inc SO] 111 order mad.' Ill n Mutn'lnie 

wmW S lU Or !• (' fi.rli.d l.mr n ... r-..n. U.» 
claims nn mten'^t in tertnin |.r.HHrt>. from .-.d. 
lectiRff iifiv rent fiotn tlu- rairnt'. on tl..' i.r.m.'rtv 

*' "V Cr r r [p*c ix:' 

80 > .lOj ftc !, 211 uw It AMn-i*. 
trate emnot n,.. an onli r un.l. r 8 UK'r |•■‘e 
calling on n per.on to , titer mto n r.'<',e.t,.,n„e,' 
not to collect pertain [ItW It .1 c 
'■'■'‘“"K t«> tl,ee..11..ti....''..f 
"" ..i n..- .r..,,,,, 

L-i '' *' 'Ji pV) ] \ notico intiDnliii' U.,t 

fl'S c.r 8 

(3) l.'rovi.,- o/- i-l,,|,|, 

i-oifrt tlffrefti, 

pert" . 2 0 ""r''''.';’"” 1""- 


(r.B.):<IC V tld] A ms/i*tnt< t.T r’r’*' 
nti.l.'r tb.' epitl'iti to inti'r.i'ni’ in “ 
wfnf jia'.*! d nndi r ibc »oIi' C'Ttif cstc f* 

lit. or.li'r hirin'/ tb.* I'flu { of i i.'ln Im.' t! ' ' 
j'lin I. »•< r from r’cnn Nin/ the ri/lit 

I to Imn iitidiT till’ piirripi*'* f 1' " " 

(:t) f'i'oyt*. 

72. An m.Irr for a diriM.m nf cp»I'; '''■‘"■'“"Jr! 

tenim« nml n Mi.it Zi'initiilir , 4 * 

witliin tbo i.iirricn of S. 1 H f f- 0 

oril, r etnm.t In' |>i««id prori'titiiiff cm ^ 
riot-* from ri ij.in/ the rrni's tlicT liTC 

n new to cnniri' rj.i'ody pT ment of rent 

(•oiermcnt or otber lindlord [ I* C N.*'' ‘ o 
C N.jvv, »I. 11 70} It bis ’"'J;.* ‘V^n » 
or.W .lircptinif Ibc disjiiitinif pin'cs t 
fr<»ni int.’rri'rliig '^^lb ip>iu Kton-'l "J . L-i 
K.n . 1 , any nn> was .dfrn tfrer [SJ I’-'' " ^ 

(4) OnlrrH of tiitlejhifl^' rlitiriirtfr, ^ 

73. An onlPT I'lirportiTig to linTC been 

1 tl forl.idiliti/ i» minor to goto ft .» [j.isii 

to niltm bis eiT.nnt", relations or fricn jij 

iennoriUr of tlip most indpRnitc cbir- 

i. »|.™ , ,rr, t 2 C K. 122 ] " V i- 

br n Mn/istratc probib'tinp nnc , 

111I, 'r'’''" 
re or"* 


certainrd, 
C OIR] 


s bcvoml tbc Fpnpp ol tfic »<' 


1 


(4) Sluitf/hfry of cuttjc 

■ 25»]. A»ot,>ert„tl„fl,elll„f„„y.SiM,5| 


X. NUISANCES. 


nacnBcp or c..iis. .o b. snerifie'A ^ for 
bullock 'Bitliin A specitiod 

liop 



MWl'VTon^ I.SJlMTHiN. 
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m 


CJ) Onttr/i ftt tlir t>f i>uhftr 

hfiUh. 


75. (ft Cemclric*- \ 'lun^lrttr « •»« t r« t n 

unitarr I’t" ’.i* itit jr JiuriiT in r»iliin 


• (> ) Ilido polownn— \«i "ni' 

(dfitrii- c ti il r. »•!» 

'*rirt''^*ii) «lirr^iir?n |» i 
»t->nr?}i Ir-* in tio ktali'm n 
In n plif" tr<'r 

II .',2 


hr n I ‘ant*»l>im nt 
. ' if ll'* atnlinn 
'U fn>iii 

I ti» prnimo iIip 

II <■ liiwn. 2J W 


77. (') Bad praJnR. \n «r<'«r nm t »» nii.!.- nmlc r 

tlifK-ciiiiii furl.iiMiifc l.id ftniii 1« ink* uiil*n«Kil 

linil KiIJ n» liiiniiti fnf»I — ( 7i0 U< • nnl in ) * 

78. (rtj Prevention of over crowding '»• 

onl<r ilirf^'iinir ll'* • f iii«n>|>1>' 

nml |1 m l-i.-lt !•{ iIk- il-»ir«K In 
111** «linL*( r» nnimr fruin «'« i r.rr«>''«lin/ «i» npl • 1 1 
[fill H. ?V‘i ] Hill nn <ip!' r n /'»! «»>nj* il*'* 
tralTicatB cirtiiii I'fniliritr jilifi 'H tl** .'phiimI 
tti*t ll,.- ,,rc r.rrnw.litik’ 'if Ii-iKwh' «lin;r« r'Mi« In 
iKr Iif-iltli fif llii K •nlrnlii <.f lln trmn «• imt 
lliit i.«ollinn»r.no h HJCr I' C f 2 » f* 1 

70. (0 Prostituted \»I 'It-l'f 'inimt I"- 

diriTlm.* a »<'iBiii<!ir to r ni'i''' I* "i’ 
IimHiiulm In till- Mlirr n'l'* of tl"' ll.iilwi* lii" ''n 

Hie prouml lliHl l!i<> |>«n“iti* iiniinp I'P"' 
titutng wtiiiM ll in l<> cP'''i il" mttw«' I mi’ tu'l >n 

perin? tilt ir lino tli'Ti III 2 C S 


f>i) Jlftnontl of Ott"h’iirlSoiin. 

BO. Smbankmcots • .\ii <>r<iir 'iifKim/ ii*<‘ to 

tnnvBl of nn cml.itikiiiriit nlinriln H'f | 

lanJa Ilf tlKi ctiniji! iinant nn- m itanpir "f j"'"*-' | 
fionJffil, rinnnt In- in nli- iiii'lr r iJic ki- l “ 
n (ap) 111 Hot LMWir fi7 11 (' N «»"] 
order « hicli ilirocti tin? on nt r nf n timl In ‘l<“'in'’' 
thi’ bankg l)Ocni«p tlnj 4'aii»iil oln-lriioln-n i" 
people n»in2 tin ndjitint ruer fltnl inlirf' i^ed 
''ith tlip (Iminnk'C of the cniiiitr) l-e )>»*»"l 

under S.J+} [ I H L (S 10 U K •*'*] 


^n t-pli r ilm rliMk' n |i‘ rson lt» kt'ip rrocliiisr e"’* 
I inknient ntrrriy to |iri tent pecmiJ.irj lo«s ton 
I«irl» «• nii‘«|il(* III! nojM'ofthe rrOtion [l.T C X. 

1-s] 


( 4 ) Stmi/liif/ of rattle, 

81 tn "pW unniintr owneni of entile to ,liike proper 
inn- < f lliem mill nut to nllnir then) to ntraj into 
ill.- ink'll milt i« not nn ortli r contenijihted hr S. 
Ill [2 15 I. I» 11 15 L (iji)3(5] 

(!i) .tunniffnirr to tfir pithllc. 

82. \noril<rniii In iiiniti' proljilntm;; tlic elioutin" 
• ■f olij. itiomlile » oriU III public pincra in a city. 
[ lU 15 R tOlT ]. 

(ti) Vrtiati tiafumrc/i, 

83. \n onJ' r ilin<tiinr n jie-im to cut down a largo 
nniiilxr ' f Iriex Ijiriiin' lliey nrc injurious ton 
iieik'hl'O'ir e III ilth i« beyond tlio >iupu of tlic 
»<<lioii[5 15 b Idl ] A Mn-.'i'itrntc cannot 
forl'i-l iwo piriip* to u»'' nny mii«iinj instrument 
■ it th' iicl.'lilMiurlioo'l of tacit other's house 
(III! ti'.'li lie mr forbid tlieir doing ro for the pur. 

of niutii.il iiiiiiojnnee)— [ll U’ It 40 tee. 
1*1 U 7.57] \n order forbidding the unloading 
of I. ><l k'rixii' lu be ii^cd fur manure or food fur 
< itil< n IS set nfide [ (70) TIoonahan 13] .k 
in i.'i.iratt Ims no jun-diciion to present a jicrson 
from < siasating a lank in Ins own land, on the 
.■Plir' lionsion th.it ilic house of the opposite parts* 
svoul.l (TO down into the bed of the tank (sshefi 
(Ih rs- ssas no likelihood of a breach of the peace) 


ss I: C) sn orutr •iiii-tiiug iiu- reniosai oi an 
iiiiliinkment whersbs the adjiient lamls of the 
coinnlainant ore in i' ingtr of being llo'rfled cannot 
b. mvkun.Ur'' 141 [5M H (ap) 1[>] 


XI. MANDATORY INJUNCTIONS. 


A Magistrate cannot pass an order 
84. (i) directing a porsnn to romove hl8 roof- 
drains and to construct them m »uel» » 

"launer as not to ciuse incoiiseDicnec to the com 
plainant —2 W. It. 32 

85 (b) directing the removal of a mango tree 

Pnt and thrown across a nulla —21 W R it 

86. (c) directing a person to remove a wall erect 

^ on land alleged to belong to another person — 

13'V.R 19 

®7. (d) directing the removal of a shed from a ^ 

Pnratc path — low R C 


oo Ip) .iirs-sting a pins to open n Channel 

through Ini land - 15 Cr 2*11 (U ) See 4 M. 121 

89. (f) directing the owner to rebuild a houso 

sThieli has, fallen down m his pnrate grounds 

17 \ 4^5 (F. B.). 

90, <g) directing a part.v to reopen a well— Rat 
50 

91. (h) dirreting that CCrtam hedgOS abutting on 
a highwac -dionM be pruned.— Rat f-I 

92, si) dirskting a partT to remove stacked tim- 
ber so a place sxherc tic coiiijd iirsnt |",l 
alleged that It was origman.' btomi— 15U J; r.r, 


XII. MISCELLANEOUS ORDERS. 


f-f.1 ,i Mayhtraie raiiiiat 

• (*) direct that a certain person should Contl- i 
nue to live in the haveli ""d that n poli^ 

euardihonM guard the outer door and allow onls ‘ 


certain rj«oei£ed p 

R I^7S 


94. (l) tnake an ocl.r 

property — 13 C S. 


11- to cnKr tl . I j 1 . ’ J> 

Bttacbicg ui iLO' 
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i:.VQI'IK\, kV(MhN(H \sn J’UOCKOI'IIK. 


96. (c) make ordnri in tin- ii ilurn of bVOlnWfi OF 

regulations.— f 2 U'. II r«5 a ji i. (niO »'*f 

S) li 1/ (ij.) .Vi. 

06. (il) make orders as to custody of proper- 
ty -An (ircler (lircctuit* tl.f rctnmnl ofctrtnin 
S-tfcs.kpvsotc tn t}i.« c.i<;to.h ..f U.p Court, prci, 
tho pon<iPtit of the (Ii4;)ttttn;' ]>trttp« »« >l}p<nl 
(12 C N lOU) An onler for tlio ni^to.lr'nf 
monoj .s „ry(lt>U' K .is) a Mn^i.t'mlo 
(..innot .lireit llic ulli-p to n-m.-itn in 


jif.«»i-*i.;on rf the j.fojx ri* in ih'jiiite oMil 
!• c litnincl from the Cm I Court ({ ir) Jf 

H mnko any order rcgnrdincthi 
dinnship or tho cuhtony of child 

Wrinvi 


98. f‘i) jm*!. .... 

t-rrx'tia from i 

m r* ■t-'cl of c 

UUi 1 


(*) .1 itiftf/lfifrdtr ran. 


• Itu* the nVlit* 
in amcif nl liP 


■ [(I 


XIII. ENQUIRY, EVIDENCE AND PROCEDURE. 


{/) Safari- ofjnunutHiifjH ii$nt4 »• r/». ,Y/. 

09. Sc- (:>) liiri4.iutt<in of Mnj.'iHtmlrB («») 

(*-»J rati aiaf fia/)lrtf„f rminhif itntMt 
he matte ht-Jofe jtaHsl„{/ the inuter. 

100. A nuiLTi.tp'.f, sl.oul.l, nn onirr 

.nnierS 14-1 Or t’ C alnnx, 
loclV"l.'T liaMh.- IPtfil riel.i c'-nti-n. 

Icil for^ both tliP |,.,rtips mol li.rn j-rotipj i|,p 
inrtj (i, fill, la entitled »<* tlie p*.Tri«p of 

*> c 1 12 17 w II a: i:j w iY h )! „ J; 
^ J j* •: ('!>) 13 iut««r,7 (*{.) 
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OV Ohfif/afton to /a/.eet /ftenre, 

nnyrAuiff n,,y e,,'?, nre i.kW, 

tl.ebnaia^^nlySi ltd on 

j* bound to tnko oI delo inV 
the mater. ,I of tl.e ca.” c 


^afttre of evith'nee to he tnhen. 


(4) 

‘ "" oet- lo Ue tnhen. 

”C”; 

action mnst be recorded 

ortler tujdcr f? J u Cr P 5=* ^ sntnTOary 

aWnc. „,l“cT 

Jst bo 

would 


XIV. 




takini; jihri' (i*) Jiifi*.ijcfii n <f 'Hri 

An (>rder <1 rimjilr ii|~'n Ike fionda',. 
iK.hcp repnrt willumt f.-in'’" tbe pe'ilmne 
JwTliiiiitt of l« III" brnn! i« ille.-il [21 1' 
IS It.'llt- tl U. II. H*. J 

(It) nflUr V.a<iatriJ, 

103. A ina?i«tmle uiuI.t M, I It Cr, I' C i* to tr 
order mill lliec.l.jet t of |>nTi n tin? ft bP'if 
f'rapp, if JiP roninlerrd ft bmch rf pi 
tmininml. It i» not lii* bD<ipi*s to >1. 
«UK>n nor ba< In- but jiirt^duthn Jo ftJ. 
Upon nnr rjiie.tion of title* cr 5 ><r«*r««ii’n. I 
l2J: 2 W'rjrUI • K C. N.37d 

(tt) rroerttnre. 

104. Form of order. v X" 21 . ^ 

lie. I i* rliirt-'enldi* for ft wfitleri nnlT 
l.*al. (k.-c C.il (l,n isTlt. IT) nniUn ,1“^! 

.!«. On*. is7i»s r/r,) 

105. Service of notice— Nottcp N i”’’'’*/ 
tbo htanni r pro'nleil for by S ISlCr • ^ 
tenii* of tint rietton tip* dipvtorr oml c 
be fidlonrd [10 0. p) 

100. PioicodingsundorS i 44 ondism 
n complaint under B 133 Cr. P. C.- 
ft MapKtntlo di«mi'.er»! n ci>tii|»biii>t tw 
ISa Cr. 1‘. C . it *««•> lield that be n.is eea' 
to jin»* nil order under S HI Oe ^ f 
Mine cftBe, pro\ideil be c.illed on tbe di'iei't 

*lio« riiiie nhy nn oriler under the htten 

shfinlil not bo Tnndc— o It L. («P ) ^*2 ' 

R -lOs 14 t\'. U. 17. 

107. Prcceiuro in oxpaite cases. 

KTpnrto order* (IT-ol) 

108. Ad-into:im ords's— Ad-intcrim 
ccntempkaled by Pubs (t)c.Tnnotbe 1"'*^ 
the oripinal nrdVr i> ni legal cperalien 
79 s 20 M. J. 370. 


Dnk'' 


renewal, revival, rescission and alteration ORDERI 


-fadrs'-*" (■=) Ji"™- ..0 

110. .»d.t 

Jlagistrate cannot revive **** * 

Cceding— 3 C 580. '■ a fresh pro- 


whiel 


111. Eoscisaion and alteration. — 

bOH jurisdiction to rcenti bis order, . 

evidence, be finds that bis first order 
made without takini? any 72 

pissed without jurisdiction 13 l> 

J. 219- J9M. 18. 



144] 


loli i>i'>utii.btKKi;r. 
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112. Resclfifilon nflcr reversion of tho Mnglu- I 
tratO-"nio or.W «n-lrr S Ml Cr I* C wn* 
Jir Mr. J. «■ l>!*tnoJ Muculmtf A p^li* ] 
linn for It* nniTrr Cl. (l) nf llio rinio I 

rorlioti nii« firr^rntoil lo Jii« rtKvot^or, nflrr Mr j 
J 1 ad ) »nd<v| nrrr rVarCf rf tlif ofTir** of l)5«tnfl | 
Maci^trilo Mill rovrr1<Nl *a Jninl ^I<»c«»*rn^r In j 
rneli rircnmalinm*, l1io pnwrr rt rr«rinAinir or 1 
mltrnnir lifi f>y>>y Hr, J’f »»rrr»«. r nnd tli«* I 

laltor n’.a* wroTiir in Irmtufrmnp iW |>rtiiioii to 
Mr J. fnr.i:«pn-ir— ir.Cr.7«('l) 

113 Substitution!— A Diainct Mar>**^b* n® 
power under Cl (l) to art nanlo nn nnler liy A 
Mapiatmtr spainat rno parly nnd to auliahtntc 
tlinrefnr n ainnlar oraler Apain«t the other parlT— 
3ratJ.2S7. 11 C N S71. 

114. Ad Interim orders— td r»»eii»i ortier* not 
enijtemplalrd liy Piili* (l)ennnotl< pa««eil while 
the finpinal oriler ia in lep^I ei>eraiion II C N' 

T» 2*. M. J 370 See at»n 12 C N 

115 Petition to District Moglfitrato liea under 
I’nba. (I) apnin*t «n cmler nia<le l>j a Soix'rdinafe 
Mspiatrale —Hat ftlO 

lie.— Suceossivo orders to extend perloJof 
operation is illegal.— \ Mapi»trnc cannot 

hr paaginp «uccc«airc order* umKrS MICr I* 

C- cstoni] the npemtion of nn order indirectK 
beyond the limit of time fited be Sub« (') of the 
icetion The nrm of the law la lonff cnoneh to i 
prerent an cantion of the Code b.v arbitmry and ! 
*nece**ire renewals of onlers under S III and ' 
ihe powers jfncn to the Ilich Court und.»r Cl 15 
of the Charter Act are siilTiejenC to prerent atuh , 
crnsion —3 C 7 (P. B.) 2' C fi'iS 20 C K 
75S. 13 C K Ifl.' II C N 70 7C N MO 39 
M 499 25 M J 370 IC Cr 602 («) .1 Tat J | 
130. 8 N 107 

117. Ad order under the Foction must be 

limite j in time. -It ennnot bo m the nature j 
of a ferpetuil jnjunefion — 5 C 7 (F B) KC ( 


r.vn 11 c. .V. 22.}i 7 0 .V MO - If) A nr, pit) 

A X .V» 21 M 15 2'. M. J. 370 (’ll)M X. 
IfiO .3 I*nf J l.-Wl! bX 107. 

118. Change in the Law.— in the Code of 1872 
(S. 51s Cr I’ C ) no limit avos laid to the period 
of oiwmlion of tlic order. “The Jln^'istmte 
waa not emjiowrreil to pa«R on order under R. 
.518 of the C nle of IS72, n 1 ich noiild have more 
Ilian n tonporarj opernlion and tie prant of 
what would, 111 cffict, be nn order for perpctunl 
injunction wna hcjnnrl siicli Mnpi»tcrial ]uri«(lic. 
lion The Coile of ISS2 hn* recepnisod the prin- 
ciple and the omi««ion to limit the duration of 
nn oriler (indi r S 518 of 1S72 has been supplied 
by R, Ml of the Code of 1SS2 which limits it to 
two months" 10 A 115 

110. Computation of tho period— Time bepm* 
to run from the date of the preliminary order 
and not from the date of innfirin.alion on a sub- 
sequent ihj on whitli cnii«e bcinp shown, the 
Mnsri'tmte refused to withdraw the order. — 13 
C X li»5 

120. FCToct to omissTon of montion poiiod 
of duration in the order.— Where no timn 
IS s|sci(le<l in the order n< to its Juration, the 
re.asonalde prt sumption is that the Court infonJeJ 
to |>a««mi Older whicli It was competent to puss 
and winch would operate onlr for 2 months —34 
0 8*17(801 )[P.B] 20 Cr 7S5 (M,) Con. U 
C N 223 

121 Proper procedure on order pioTingia- 
sudlciont 

(a) Wlii-n nn orili'i untliT S M4 Or, P 0 prorea 
insuOlcient, the obvioiislt right course to adopt 
H to proceed under S 10" Cr P C— 20 0, X. 
759 10 Cr so: (C) 8 Pat J 180 
(|i) or in fho olifrniitiip an opplientlon may bo 
made to the Local Uorernment to eaerci«c ii» 
powers under Rubs (5) — See Subs (5), (’13) M 
X, 1001 


XVI. PUNISHMENT FOR DISOBEDIENCE. 


122, cannot 

487 Cr 

t Thcre- 
Irr cannot 

try a person for disobedience of the same He is 
bound to take action under 8 193 or 6 476 Cr P 
C— 21111.262 20 C X 978 10 D II 42* See 

4 C X 220 31 C 990 Rat 50 

123, Froesdure as to sauction.— A sanction la 
noce'sary under S 195(1) (a) Cr P. C for prose 
cufion under R 1S8 I P C The two s«?ctions 
should be read together f 1 Ag 23] The sane 

tion may be pi\en on a police report [41 C 14] 

Rut a Magistrate should not sanction a prosecu- 
tion unless he thinks that oil the elements nccea 
sary for a conviction are present [14 C N 23*] 

124, Magistrate granting sanction acts as a 

Cour* ‘ ‘ •- - fnr pro- 

•ccutic ■ him 

under i the 

mcaui SI. T 

306- S.e 2 Weir 155 Con 20 Cr 113 (C)] A 


SesMons Judge canuoi set aside a sanction granted 
bv a Magistrate for pri><!cciilion for disobedience 
«f an order under 8 144 C’r P 0 on the ground 
that the order is nitia iirtt and inoperative [5ee 
20Cf 113 (C) ] 

135, WbatmuBtfco pioved befo.o a convic- 
tion under S. 188 I P C can bo made. 

(1) The order disobeyed fce in irriting [36 P. 

U I90-> 17 W R 57 Rat 30] 

(2) Actual knowledge of the order of fbo 
accused must be established. Before o conviction 
can be made it must bo provtd that the accused 
knowing that an order has been promulgated by 
an autboritv hiving juri'clictH n to do so, has di»- 
obeydl It— 1 R R 524 ICC 9 Sic 13 C 175 

(1) The order must be duly pi omulgated 

— It mu«t bo proved that due publicaticn wa« 
made of the on'er [36 P R U05 17 IV R 57- 
14 B 1G3] IVhere the order was diricted against 
a particular person or persons it must be jirovcd 
that it was jk rsonallr served in tl c manntr pro- 
vided by S.lSlCr P.'C.[MB 165 Rat CO. fee. 
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nr-VisioN*. 


[S-- 


13 A. .'77 12 M 4T'> 111 C. Utli«* jH.r«on 

tlic oMl'^r i< not li«fiiUy rini*jw«n*<l t» iln 
Fo, tlip con’. lOtiotj cnimnt stafi'l 3 tl \ !>41:('0I)A. 

N 23't ! IHt r/) ] 

(») It must bo shovcn that the, ©“dor 
clearly and iinopLulvocally prohibit't the 
thing which tho accused IS said to Imvo , 
donO [ 1'’ C il ] Hut »t n cnfni.'K tn »l>ow iKit ! 
tlicro 111 -* lit'cn n of till* nrtl<r lii tlio I 
fuli«tnnco tlioujli tlic < xnct ti’rm'i of il intplil not 
Inre born 'lolato'l [ 10 11 H 1017] 

('.) That tho order was diioctod ngninst 
that accused- 'Tlio tirm« innnol Mntclioil 
sn as to uuludo (11 r'^on to wlioin it not atl. 

iIre'''C‘l Hi (‘ ‘I 

(fi) That the ordoi* disobeyed falls, within 
thosfopoofs 144 Cr. P C If tlio onlir is 
ilkml or iiH I I, p- n« tontiriion rm !«• 
lii-l OC N .t'lj JJ f \ ViO HC 1. C31 5..* 
(Oil \ N 1 \ I or. lint M UatTiO 

(7) That the order was in force on tho date 
It was allogod to have been disobeyed - 


An «ir<l<T ' 1 nftcr it bal 

il'hixof liinr, OTiiiiot l.o tlio b-"!* 

iHtr.ni —10 A 11'. 10 A 2'' 

(h) That the nc:suod had i 
of obovinc the O'der-V 


>*) That tho nc:suod had an oppo.tu 
of obeying the O'der-v I'ru.ren'm 

iiitiil otilr 2 ihyn lifter till* of nii 

•,rU- Bt tlio ir«f it.ro nf tin* comiiliirTiit »t lul 
*.t SMil.'— 21 b*. N 0-1. 



XVII. AUUED SECTION. 


.SH. i:t:t nntl t4 t. I 

127. H' ( 10) Allied sections U 21 - 220 ) wmWs 

HI Cr P C -"v >' 

i'i) S-*. t(t7 «Mf/ 144. 

128. 107 Cr r c (I*.) Allied sections 
(214) 

(•1) S’<. 144 itiKl 14.",. 

120. ^t-r s HO Cr 1’ t (ii) AUiod sections 

49^) 

('4j S*. 1 14 (tutl 147. 

130. A nsbt to n flo« of water or a nglit to use a pntli- I 
wav ncro«3 tlio land of aiuitlier nw rijrlit® of ii'O j 
of land anil natrr Mitliin ftiL* meaning of 8. 117 1 
Cr I* C and cannot be ndjmlicatrtl npon nnder ' 


S 111 ba n Ma.'i*irili- wiili •nbordmate po 
2 \V.irl-*.. .‘•'.r.:. M II, (liO'.M 

(.",) VlsthtrUuu hrhrttit <’tini>lrr XI. > 

13l Chapter M nf lb-’ friiumal Pro.*, dun- Cix 

wind. S 111 npr »ra. r. lates tn intorferrr 
d» nlins nf ‘rinie V Hill » III. till' land il«»'lf "r 

soinetliiTig rrititcd or statiilmg upon it; an 
•retiwi i« direiti’d to tbe pre'ention ‘T d*rt 
l.a proiiii't order of xome dtOiiiiie act on ine 
of an mdiiidnal so that injitra ornai'anre 
n.db- r.iQx.d. 8* n> nnil 
next di inter Or d w ilb tlic po-'. «>ion of pro 
and im' »i\tlon« nliieli ni.v be appropriate 
fi-rr»ii to, wluro It is de.ircJ to 
forence ).i .me partv wnli tbo collection m 
be nnmlier and matters of mnular bin' 


XVm. IRREGULARITIES. 


( 1) }yUicU vifidtc, 

132. i-i) Orde: on petition alone witlioot taking 
any evidence and witlioot the necev«ara reconl of 
maternl farts —20 C X 9S1 20 C X’oTS f’13) 
M >■ 1003 

133 (b) Order by a Magistrate not ompowor- 
ed.— 're S 53U (.) Cr 1’ C 

134. (c) Succeisive orders to extend penod of 
operation —Sec (I*,) Effect .and Dnration of order 

('4J 71 liicli tin Hot vit iiitCm 

135 (a) An omission to 8 ewe tho order jn ac- 


ronbanee witli tlie tfmjs of 8 134 Cr P C 
n fatal irrcLMilanU , if tin- order is duly maib’ 


136 (b) An omission to state tho niat 

facts m the order i« not fatal, where on the 
roportf d by the jiolico nnd accepted by the J 
tratc he xv.as fnllv justified in passing 
pent order. — 18 Cr 492 (C) s f ce abo 30 M. o 
137. (c) Omission to state the period of of 
tion of the order.— See (H) effect and 1 
tion of order ( 120 ) 


XIX. Revision etc. 


138. 


fJ) (7r'«eml liitte of Vroctice, 


The lligl, Court will not interfere where no qnea. j 
tioB of jun^uliction is inrolTcd and tberc has not I 


been ana gross miscarriage of jnstice— -0 
208. 20 C X 7o5(M) 3CM 27.'. (2S6). 



iMsriTr.s <•! It) iM«o\Tini.K ri:orj.RTv. 
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145 ] 


('■i) Ul^fnrlmt J!rvtrir, 

130 Til** ITteli 0‘'irt« IimI ho jMin-i r cif rrTi««on omli r 
t»,o rMCoJr.—C^ *• C 1‘M (r. n ): 15 II LTI 
(FBI. ;.’i 5V, II M . IS w i: jj a m hi 

r. K 1’ It1 2P i: ISS> ;n !• JI 1S7S 17 p 11 

IS7.'> lint llio j. p« r r lo n « l•■' iin I'T tli** rinrtpf 
Wo* lir*t rivo^rii* I tn sr .*>s ) [^vnN'»lTW 
It 557} It ho* •inr" I- 'n I( ’1 I in n 1 ifi_* oilirru! 
<f ilorjun n* thot llio llij'i {'■! irl roll inlrrfrn* 
iin'li'r 1 hr rhorlrr w lirTi t hr « r h r |io*««' I i* willi- 
*iiit ]iin*‘lir‘ior— r illr^il rr nl'r.i n »>» — St 
155 (' W) J-I C |:;7 S.*,_« ISC I*>S TP 

K U> 11 r N.7' Srr nl*o c 7 (F B> 
ICL.'.S. jCI. Ilti 2J IV It Jl 2.’ IV it 7s 
21 'V. I! a» 2» W It ai 21 II .'.27 (’ll.*) A \ 
171 2'. M 2*a70 >rr ( Vj) A s m LSC s 
7'.s-2>r \ ‘isi 21C V ir. I.l 0 N* l"‘> 

12 c N* inn r.in -2iVrirtu 211 \ ut 

(.’/) .S'. 4:t^ (.V) ftt *1 ttfir tn rrrliioH. 

140 IVhrn llir cir-h r nirrrlr purport* 

S IllCr P C hut I* not in f i-t nr «uli*imrr «« 
ntiil I* upon th" foci' of tlf' ris'or.l, tlh'Sll -tlir 
llistli C>urt con interfere iiniler S' I I'l Cr I’ C 
ll'ir. 127 I'l (’ V) 2'. C 'v*2 27 (‘ |ss 2 
0 X .'72 (si) \ .V 2* •'<) C I) Iliitwhcrr 
the nnli r i>o*"i il lo n itlnn the »eopr of the •rction , 
the Hit'll Cjurt ronnot interfere on nnril* [s 
C X .171 4 II It .7S2 .-I M T 217 is M 4ft.' 

30 ir 5|s Cr It M (if I'trn I L II 7'» 

(IJ Itri'lstoii nffliiir^cTjt/iu-ttoiult-rii. 

l41. A* n peiirnil role of ppicticc, (litfh Court will i 
not Bct n«iilt’ nil iinler which ho* erpircit hj the . 
eflliu of tune hnwiccr illo^'fll it tni^tht ho— [1 | 
C !. IS 2 0 2"1 (F B) !'» 0 127 
M2 2(5 V lsS(l!U) Hot (Hl7 10 Ci 27 


Hut when? n pro'ceiition for (li*nbeilicncc of tho 
nnler Ofi.ler S ISS Cr. ]\ C In* hoeii institiiteil 
the Ihirli Court will interfere — Srt- 20 C K 
T'.s rttC X psi . 25 C X 111. 13 C X. IM] 

ri*) Mlivt-lluiiroiis. 

142 High Court cannot revise pure oxccu. 
tlVO oedors. — The Murh Court Imo no Junsilie. 
tioii to interfere w itli nil in«trnction i«succl hv n 
Diotriet Mn''i*tnite to In* «iihor(iinnte rc'pcctinp 
the route of n proee««i(m — [(’ftl) A. X. I7,S]. 

143 Potvor of tho High Court to leatore pro. 

porty— The Hit'll Court hns power to restore 
linn.-* tn their nri:rinoI eendilion w hen tlicy Imre 
hcon illeffoili interfered with by the Mnjfhtmfe — 
12C, X 1011 

1 144. Whoro on order has boon passed with- 
I out jurisdiction no subsequent espia- 
oation cm make it valid -^C I32 ou. 
H.40 idC X iss 

145 High Court rofusoito revise tho order 
in the following cases : 

(ii) Ord. r prohibiting tin) openinp of a hat at n cer- 
tain phee— [21 tV R 22] 

(h) Order for renioml of a proitiluto [211 P. It 

l^iO) 

(e) Orih r dircctin;? n (juintity of bad gram to Lio 

bum(.l[2P H isso] 

(0) J'f/ci’cner, 

140 It ha* t»een tield in ( 77) Hat U'ft that a District 
Magi* trate li not nt lihcfty to refer an oriler 
pa*«ed 111 a 'uilmrdin.ate .Mngi«trnto to tho High 
CouM He can dtnl with it in In* exeeiitiic eapa' 
city -[no .''lib* (4)J 


25 C 
(JI)) 


XX. MISCELLANEOUS. 


147. Court fees.— V Court fee of Uii)»ee «nO i« 
clinrgealdc for j written ordc i i«*ned under R 
Ut 

(a) in I5eng.ll— See Cal. (!az. IMP 30(a) 

(h) in A9*.im -v’ee Ai^ Oki IfiTP 5‘W 

148. Civil Suit to vacate tho order.- There la 
nothing to prevent n pirti from bringing n r»*il 

•Suit for special damage- causctl In nn oh-tnictioii 
in n piililu thorc)U"hf ire, ngtwith«laiidiug nn 
nrilcr iiniler S UtCr I* C— See.'lC 20 (P. B.) 


140 Suit for doclaration. — V Mngistcrml order 
forbidding i>eo)ile to go in pioces-ion in public 
htrcits i* n good c.ui'c of action for n Ciril]Ruit 
by nn* incnib*-r of the public affected by it, to 
obtain n dec.l.irntion niid injiiiictinn w itb regard 
to the cxerc«*o of the light — '>e 20 M J 11<) 
1S» M J 017 20 M 47*5 30 M 15 2D 457 
but See Ih R 005 

150. liimitation of Suits for damage caused 
by an order under S. 144 Cr. P. C.— See 
.\rt 2, l.inHt.ation .Vet — IS I C S5 |() () C 211. 


CIIAPTKR XII. 

UlSflTU *•' TO iMMOVEtBIE PcOl'IRTV. 

145 ‘. (J) Wlienetcr a Pistrict MngMratp, Snb-«lnWonal Magistrate or M.agistrate of (lie fir*t 
J, rlflss is fsatisBed from a police-report or otJier informatioti (Iiat a 

l'n^cfe|^i*'l!rdv (li*pntc likely to cause a breach of the peace cxistH concerning 

nny bnd or water or the l>onn<lnne« thereof, within (lie local limits 
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DISPUTES VS TO IMMOVKVm.R PUOl’EUTY. 


of his juriMliotioii, lie shall make fiD ortlcr in tin* ^roniuN <if In's heiufj so sali«fieJ, 

and reqniiiii'^ the {Uitios cmu-oined in sneU ilisjjits t'» nttetid his Cn’irt in persnti or hv plei'ler, 
^vithin a time to be fixed hy siirli Majiislnitc, nncl to put in \irilttn slatcinents of their rc'=p«“etiie 
claims as respects the fact of actual possession of the subject of «Usputc. 

( 2 ) For the purposes of this section the cxjircssinn “laud or water” itichidcs hmld- 
inqs, markets, fisheries, crops or other proilnco of land, and the is'Uts or profits «if any snef 
property 

(•^) A copy of the order ahnll he served in nintinor pn*vtilcd hy this Code for tlic rervicc of 
a swmoions upon sn^li person or persons jvs t\»e Ma^jistrale m\y direct, nud nt least one vopy vliaU 
be published by bcinj' adixed to some conspicnons plicc at or near the subject of ib’spnte. 

(i) The Ma^ihlrate shall then, willuml r« fcrcnce to the merits of the cl.iiins of any of 

such parties to si riirht to possess the fuihjccl of dispntc, pcra«e 
Inquiry aa to pusacssion .... . .1 

the statements x« put 111, hoar tlic parties, rt'cciie the ciuien.e 

produced hy them respcctuely, eonsidor the effoct of such evidence, take such further evidence 
(if any) ns he thinks necessary, and, it possible, decide whether any and w hich of tlic partus 
was at the date of the order hefore tnentioncil in such possession of the said subject ; 

provided that, if it appears to the Magistrate that any party has within two months next befure 
the lUto of such order boon forcibly and wjongfnlly dis|»ossc«scd, he may treat the party sn 
possessed as if ho li is been in possession at snch date : 

Piovidcd nho, that, if the Magistrate concidcrs Iho case one of emergency, he may at any tmie 
attach the subject of dispute, pending his decision under this section. 

(6) Nothing in this section shall preclude any party so required to attend, or any other 
person interested, from showing that no such dispute ns aforesaid exists or has existed 5 and in 
such case the Magistrate sii ill cancel his said onlcr, and all fnitlicr procecdfngs thereon shall le 
stayed, but. subject to .such cancellation, the onlor of the Magistrate under sub*section (^) 
be final. 

(d) If the Magistr.ite decides that one of the parties was in snch posses^io® 
Party in possoswon to rMam the said subject, he shall issue an ortlcr declaring such ptrty 

possesion uni.Uegally ended entitled to possession thereof until evicted therefrom 

in duo couise of law, and forbidding all distnrlAnco of such possession until such eviction 

( 7 ) Proceedings under tins section sball not abate by reason only of tlie death of any of 
the parties thereto 


Fi‘oiio%cil nnif iirfiiiciifs fo the seetton — In section 145 of the said Code — 

(1) lu sub-acction (t), oftrr the ' Dt'itriet 3Iayistrafe" the kooIi “/’mtdenC!/ Magi^M^e ^ 

inseited 

(u) In sab-sectioa (6), after the trord^was" the north, "or shouM he treated as Mug" shall he tnsertf^i 
following shall bo added after the words “«ucb eTiction,” namely — 

and when he proceeds under tho first proTiso to saU-soction ft), may restore to possession the party forciW? 
and wrongfully dispossessed " 

(ill) Tor anb. section (7), the following suh.s«fion slmll bo subsfiVufeil, namely •— 

, (^) ^ I'cn any party to anj snch proceeding dies, the hlagistrato may cause the legal representative of 

deceased party to he msileaparty to the proceeding, nndshull thereupon eenf.nae the inquiry, and ./ any qaestion 

arises as to who the li-gal teprewntaf.To of a deceased party for tho purpose of snch proceeding is, all persons 
to hr reprceenMae. of the deceased party ehntl he nuule part.e‘< thereto " 
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Transfer, 
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(aj Cods. 


I. CHANGE IN THE LAW. 


1. FfTect of introduction of ‘Maud and wnter"— 20 C 
IfiS S. 14>c.irre»ponrIst..Sec,318of theCr P. C. 
of Ifdr find e .'10 of Cl P C.nle of lti72 

The word “Mnei6V’ nsod m Code of 1RS2 exclad* 
ed ineorporeal rights —Cl 2 was enacted on the 
liisis of the foilowmff rulings il C 413 1'>C 
527 IRC, 513 12 M SS 


Subs (2) liaviug defined what is meant hyl'lnn'l « 
water" -has piren effect to the rntorprefahon r 
“tancihle iinniovealde propertj" of Ihe old t.^ 

(15?2) in 2 Weir. 101: K. A 3R1 Jl C 
1.7 c:.'.27 IG C. ftl3i 12 M- ^S: SWc'MOO 
and Oiermlrd 5 A K 2Sl . Subs (1) h' 

rendered olisoleti* the following rulings -“R "• 

Rl . R W 11 Rl ! 24 W. It IR. 


II. OBJECT AND SCOPE. 


( 3 ) fii’ope ami ohjrrt. 
* 3 prevent 


■led I 


assessmn of 
by main. 

raining in possession the party found to he in 
actual possession until he is evicted in due conrso 
ofhivnndfr/rhiJding an .Hsturbauce until such 
210 2'! GC. XlOl 18 Cr 
23{M)S0A 41: 1 .\g 23 I A" 31- 40 P tt 
1U17 . 21 P. 11 1902 . .11 -HI l It 


2 . The purpose the legislature had ’in view was the 
prerention of a breach of tl,e peace It that obiect 
I’UTpoTtinp to be made 
in,- j tahen to have Iieen with, 

out Jnri«dietioTi. — 21 C, ^.ji) 


3. An ordor nndoi S. 146 is morely a pdi» 
ordOi" made to prevent n breach of the peac 

decides no out stiori of title nnd the person in 

hained m possession bv such tin order enn only 
evicted bv n suit by n tc' 

better right to the possession himself. " _ ^ jj 
(P. C ) ■ 30 0 I5-, (F. B.) . 7 C. X S33. B B a 
21G- .1 U 11 33 

4. Magistrates ought to be careful 

under the section as the suggested arprol.en^ 
of n breach of tho peace is often f,7 

rofoinlfe, the real object of tbo parties l' 
obtain possession and thereby to secure n® , , 
^nntag*" gioiinil for htiqrttion —o ■ 

IOC. 78 14C. 371, 



roMck itLroKt. 


2ld 


145 ] 


6. An order under thopcctlon f<« moint to! 
bo only a temporary o ' tontativo ordor ! 
anil 1« fo !•<' ojvomtno an Jontf onlr n« tlin r»ifhta of I 
tlip j’lrliV* arr not ilfvi I'sl hr Ci»5l Omrt. Tin* 
Miji'Into p« not nt lilioflT Jo Into tin* Hiorita 

of lilt" cl^im of tlio nral jnrito* !['■ nn fhrirfo 

only the f/trt o/ nrlunt — !J > C IJOS S5 

11 ir.». 21 r. n iwt t c s rr.'s 

6. Tho Section proridoa n speedy remedy 

foi tlio pri’vc-ntmn of a liroich of th** |M-nc<* Ijt 
* ntnmarr jiroorJnro a» o) |» '« '1 1<> «l'»l>or^lo nn«l 
protractfil into«ttpitioin In Ci'IJ Cmirt' 32 C 
1091 IMV. 11. 3<l« 21 M. .VII s f). t2T 


7» Till' .*««*ciion i< itri’cth litiutcd f<> pietcnf iiolfiit 
, I en h>j th- t'n, ■ o.rnrr _2 I’at. \V. 1)1 

8, Permanent settlement of the diff’erencos 
oftho parties not -within the purview of 
• the Section.— TI ik settion (loc<» not ompower 
II Mft>ri*tralt» lo niiVe nn onlcr )>crmnnently 
ai ttlinir l)ii* iliffi rt-ncf-i of tlic parlies [Mad H 
C I’ro ■JS.l.’WJ Si-c 1“ W U. 3 - 35 C. 795: 4 
M n <\l)) 4!) 

0. The Section is preventive and not puni- 
tive.— 25 11 179 See 30 C 153 (P. B.) at p 
lint 12 A J S'X) 


Ti'rtits Krptatni’d. 

In tlie I itlor CB«e tliere mint ho n clear indicalion 
ftprcsseil or implied in the terms of the statute 
it«clf to shun- thit the nnler has the effect of a 
ckcrec~l Pat W 012 [7 C J 51 R] 


r-‘) 

10. “Patties eonco. nod in, the dispute” mean 
all penions eNiminp lo he in |>o«*e««in»i at the 
time of the initiBl oriler under Cl I 30 C IW 
(F. B.) fr^ (M) rnriic* to I'roeeotlm;' (131) 

11. Eviction m duo course oflaw.—*The wonN 
“due cour«e of h«” «lo not n»'ce«'>nl' we.iii a 
•leeree rf theCi'il Court } hut nn order ericlinv 
the nuecessful pirlt in a priiceiMintr wnder S. 145 

Cr. 1’. C jiui«t cither lieiin order of a Ci«il Court 

or of a Court aetinjj under al.itutory aulhvnl* 


So on oilier iijf a ulltemi’nl o£\cei substituting an 

«iitr> in fiiroiir of the unsuccessful party has not 
the <ffeet of encting in due course of law a sue. 
{urty m 0 proceoiiing under S 145Cr P C 


(!t) ytituve of jn'ocrvdinu"* 

12. In reality a Civil one. (i) The i>r<Kecdins j 

under S 145 is in rc.iliti a Ci*it one— .11 C 

(F. B.) I 

13. Quasi.exeo Itivo,— (2) Though judicial en- 
quiry and judicial di*crttion are no doohl re 
quirod as essential to the etercisc of the powers 
conferred by S 145 jiroceedings tinder that eeetion 
constitute qiiasi-execiitirc action having for ils 
obj'ect and justidcacion the prc»entit>»i of a hieach 
of the public peace —2.5 D 170 

14. Quasl-civil. (3) A proceediog oniler S 145 

)« not a criiHi/iol pri>crc<finj/ in the proper »eii*e of 

the Word It is <|na'‘i-cml.-“21 I* II 1902. 

V L 1914 

15. An enquiry as doheed in S. *{k). — *» 
proceeding under Chapter XII is nn vni|uirv 
within the meaning of S l|h) Cr P C )loth 
Sections 52fl and 1!)2 Cr V C apply tosnchpror i 
ceedings 22 C S9S , ‘^ce 2S 0 709 (Pci Ohore J ) 

2C. J. GIl IOC X. 1095 IJ C X 4-’0 


miilci' S, t4>y Cr. P. C. 


10. I’roceediiigs arc “t'lmimf cases" witlim the mean- 
ing of X 520 Cr P C — 34 A 53.1 . 28 M, ISS . 
no C.Cl 2.SC 701 {Pei Ohose J) confnt 25 
It 170 IH C -V 303 8 8 215 


17. 

18. 

19. 


But not “criminal trials” Withm the mean- 
ing of S J’mftho hettera Patent Bee 17 Bf J. 
I5H (F. B ) [5ce also 20 C 2S0 (P. B.) [8. 
jniJ 27 M 510 [S 107J 12 If J lOS ffi losf 


A Poisessory proceeding under S 1J5 m not 
« ^ttjflciriif uofitc to 'yuit for the purpose of a« 
i-jectnieiit suit 4 1 C 49 

Police Proceedings and not a trial. -Pro. 
ctcdiugs under 14 14 1 Cr 1* C <lo i"‘t con'htate a 
fjKif nad «ne not iii the «it«rr of a trial They 
are in the nature of Police proceediogs in order 
to jiceFent the conimi3«iun of offence S 40.3 Cr 
p C therefore does not apply 3 U B 31 See 
29 C 1S7 (P.C.) 


111. POLICE REPORT. 


20. Police ioport should contain not merely an 
expression of opinion but a atatement of farts 
'■ — - ■> ' •• » - .|«Hed of the | 

■ tlic pcjce 
. law that the 

■ parties are 


22 If the report does not show that there 
U a UkoUhood of a breach of the peace 
it cannot be acted on.— lie x loq u c. 
X 835 Srrulso20C 513 


21 . 


actually assombtiog men or lioing other rpecijir i 
oieri nefg 33 c 31 [Oiss 25 W II 2 22 W R ; 

<1j Sce20C513. 


In a case under S. 145 jt is not necess- 
ary that the police report should dofl- 
nitoly state that thcro was likelihood 
ofabteach of tho peace.— H « suffioent »t 
tbc ropnrt tikrn as a whfilr shows that there sra« 
a hkehJiood of a briach of the pence— 33 C CS 


! 


24 


ceeuiu!."' I i> J. 0,0 

before (he I’oliee, 

Order cannot bo based u;>oa the nirre fact 
** " thit the Police report showcl that the Ibid |-irty 
linl admitted po3«f*?ion of l!ie lit parlr, ' 

« 'f. T. «! 
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20. Export b, rol.=o offloor or;>Pbt;>«"^^^ 


2, Lrorenco 'tp).c.i.o= Mi.;:;;:"":'. 

"S"v/hn\V2.?;." 

- ScHwiss 

Wn-i-n.t. ) m.r.K U.nt 

U, O r.-i'<" ’ J' ' , *' 


. .> < 1,.1 nr,t c ,<nUiii 



liiU. r r.-i.->rt "V';^ ',,.M W nnf.m.f 

ro..V« '’%V v 3t^ 


‘ t V liViK r. I'^rt. -C, C N- 3t0 

TjoliC3 ropo*^^ . '‘■’’’I JL^Un" BCtinJ I-’*- 


20 DofocMo pobP. report camrot be »c!od 
on by nmnlgamatin^ iC 
defective ropo’t — ^ i 


the particular di.pu o " 

poliC3 «P°T^rV;'":„ V;Vr.l.ns ^cl-nM-"*- 

fP€«iitn niul it fi’rm« til ' , tlii’ 1 1 *''^^'^“'^ 

.., KU 


n la-ine ,a r , . Vn.-i.,n'r 


of ojniiKin l'^ t!,<- I’fil'C 'J 

„.t Jo.,« f I- -trf ■■» «” f'*'’' '•>" 


•n C at F" ^7 c P''1. 


IV. OTHER information 


33 n/.«f 

niroiitiKf of (hr f^rctioH. j 

(0 .^UM-u M . Uil' UHCV.) 

\ r. u I f » >" ‘ ■■ 

I,u fit t'li' III ' iF'ti'l J'lmf* - 

, I.c >” 'I'r ' """: " 


. „f t .ri.iu« 

fliono-Ki-f t!..- ■« 

tho I'lnt*’ — i ^ •’* ., ,L , inforti’a 

,„.u„.r,oe,, r"'™' ■; *;i"' 'S 


,n«uHici<-nf, Imt ilVc icW '’’‘V"., 

..roxofi tliit n lin-ncli "t ’ Thl cpIff of tV 

ticltto nf tl..- '’*.,^-<^10 S'! C.- 

Mwtnto woiiM l.o.«t'»»"‘nno 
o :5l 0 ■■ 


till* oiiil-!"' of I 
)M 'lit. 


Iisjiutr 


^ J 


to Material, I 

h-.c,™.-.,] nr u,-, ecspri 

r-) More stito-nont on oath of one of t c 
part’O^ 1'* f' 7t 

(,ii) 'A. petition complnming about dtsposses- 


X .Lite im o'‘-l N a locil en- 

u iupcocOh'!.’ Sr'O— P; 1 

37, Suffioioaoy of infpriilob';” 

' tli.t Ihr M,lhc.iniT of ‘ , „Uaf f 

tl.o Mi.S..trolo ocl. ■’ ™*'" ; „,„e- 

,„e 3Ue..,™,o , ^ 

!«> fimn« 1 iril t'» I'"’* . *,- 

mt. .1 330 (F B ) 


V. DISPUTE. 


(/; Dijtiicii, 


38 '111. UTmMisji.t.’m.'u,... ..tv.h.W- Jispute, a 

I, l.etaccn pirtips ^ho 

► coii’.’Tiico of riKl.t ’<•“'’ ntrlit — 5 U 

K15- 3 r-U 3 
39. JI 


3 r ’r,'t h ’ f > "f ’ " JinhnQ tluit 

tlirr.'i,u<li<ivutc .111,1 tint tlio.l.-pnte in question 
-slikcU to. .usrl l.re-icliof U.e — - U cjt 

. -V n AH’. 2 tR 327 ;X) 7 l V 


isl.kcU to. iiisp 1 l.reTcli of II.o 

n" l!n« 3 '' !'■' -''C 4 Jt’> 21 B o 27 (X) 7 ) V 

ii. i't r, C I* 21 4 ''l U xli^ ti 2 1 * L 1013 


( >) ri offflfiri- oil ‘■III'!''! If "ifjo !" '• 

Ncer/itiif/ 


report" vnucevitiitf/ • ^ ^ , 

40. Gene ”S“ 

", H,o otlior I, ana, ftn a-l'”*' '' i nol ■»« 
it rabracn, "nwr-’t 1 “’'^'’ «' b" ' jepm*" 
vr.t «4«ro'r"«ct-"n ,t.« 

rsr(r.B.) ="r5r,. .,-., 52 -. 


T>. 
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41. Joint proc3Piing when dcMriblo— v 

r\rr< i**"' » "in'l tn incln lin^ 

in oti'* j'rociH'lin^ .\i«|'nlrt rnnri'rninir 
Til't* tlirii tirr r.pivr- Ifi i» Ifc-* » im- "f • 

I, .MM J’O 

42. Jo’n': proioallng when uniQ»ir.\blo. t 

jo'rit Iin j in n'«]>"Ol nf in 

wliicli n »< rr lirt"* iiiinili -r of iirr^'iix iroimnUtHl 
i« tin !'» '' r^n i'r In'" 

1.1 H 

,r,.-r'.p.i.— 1 ' c. :n ir.c.'n 

43. strict rules or Civil Procei-'ro innppH- 

ciblo to S 145pro3eeding. “ «• 

ilMimWc to il. t 1 "itb rich »o)«Ttto in n t 

M')> irnti' I'rf**. .'ilinir it .« imj. .".W.* .*1 * ■' *" • 

If, rii... lUr rlr,rt rul^ ' "I 

C,\ ti ort I'tht — nC N 

44. Joint trial not nccoasavily illegal. \ 

jMnttniUif »o».-ril «'>'•»•* n wjiirnto 

liroco.-ilin-,' in rr.jif.ct of rirli ««■* wniilit 

not Mtiitn liriioofilinL’i' .M </■' 

C N .Ml r N 710 n o N 

1 P 2* 

Joint fii'iuir' into »i tcml 'l> ip"t' » '» «on‘*‘ <4 “I'”"'' 
onh tv jinrtKin of tlio cn'iro .li.jiutiill.iii'l i"! 
clu'mr.l IS illcw! C l.V. (P-B.): f " 

1 P 2’. 

45. Joint trial of soparnto eisos ovon with 
the consent of the pa«ti03 is illognl. 

Wiirro pirtKH III till- iiovcnil cisc- nrr not in. 
untnc. tlio Mi»tJi«tntc i- not ..ompetent to tn mi 
tliocnsPH to/otlKT ri.-» »>fh »fcr of 

jiorfir. -4 C S 74S .‘'.eP" il *>* I •<»>“' 

14 C N cctTiii 

OV Dhpute-* not irttlini tlif intrrnir 
of the oettioii, 

46. When ono party's poiaoision is admitted 

by the other.— U one of thi- jiomi-* »>.' ‘'["'if 
\nu tv suit for tlio ucoven of jm.ssi-s-ooii a'lmi” , 
tliat tl.c nthor p'lrty h in possonion tlicre is '•<» 
t|ue«tion to iloeiilo in .i priw « odmi: 'in''’-*'’ ^ '■*> 
Cr I' C — 7 C K rj'i . 

47. Dispute regarding lands not oevored by 
the Pioceodmg.-Cnnnot be cii.|Oin «l into nml 
ilctcrminetl ly tlie >Inj?istr.itc 7 C S ooS 

48. Dispute with regard to movoables A 
Ma.;i«tratc Im-t no juruilictioii to instititl.' pr«cf-c'i 
nifrii under S )4> in respect of nioTcaWes — 4 b 

1» 7o 2L Cr 7:i (M ) 23 r U IH02 .Siel.ilow 

49. Cases. Sre lUt S!'l [‘-alt m Silt pm-J ' 


3S C .1S7 tofrcrinR to an idol in n tcmplej 

noodj-aate removed from an "‘"i 

coud, and buainesi of n sbop (23 I i 

Tree, aevered from tlic land (22 I* U i 

st«k_vg-ele,,l,3nt[('12)M N 5^] Mm.ral 

products exenvAted nnd renioreil (2 1 at 3 3«; 

80. Dispute With regard to Uve-st03k.-I.'Y- 

Mock bv tl.einsetros do not come nithin tie 
purnew of R Uj lint nlientliej form pirt of 
tbe immoTabl.' property in depute cj -elei>liant i 


not lomoiid from fnre-it t (’12) M S', 610:] or 
dttle lieliinijini' to nui! foiiml vvitliin tlie 
m ilupiite (I Pit J a'fil they come under 
S \ 1*. Cr 1’ 0 

51. Dispute about public property.— Where 
the lii.pute t. ninoti'' members of tlie public re- 
(pirdiii!; the j't)s*e««ioiv of n jiublic jiroperty, n 
Jlnpistmte cniinot imkc an order under R 14'j, 
ns the poxxexiion to bo declared tni.f vrcp'^nrihj 
If jniHl winch IS niil'iiie the scope of 

the set turn —17 0 N 20" 

62- Disputes not within the purview ofS. 

146. Ci. P. C. 

(!)(') Dispute oi er liifi ii/f i/.rixtid — 2") W ll 24 

(h) Dispute lii'tii een ce.j'iij faerx, one of them claim 
mjr exclusive po««c..ion of priiOiri-sliip pioppt/y as 
iiiamjrcr 32 C 21" 

(r) Di-.pilte simjdv as In tlie to/Zirfiotp. iriaclc by one 
of p-irties nnd .is to w Imt he i. entitleil to iiniler a 
fhr.fc docs not come under R H'l Cr P C. (25 
n* It 2> 

(.1) Dispute nlitin'T to till- iiylit t" i/«e ii pnhUc high 

,n„j 2W.irn7 

(c) Dispute rcjrtnlinsr iihnihi i/ I’aijiiiriiU bv tlenlers 
tu ft niffiAft ('‘Ucli nv 1 1 iluet) Q(1 A 

141 

(/) Disiiuto rc'irardintr tlie i/'irw/. tiitd {oi.iiieK. of a 
23 P 1? U'M 

(4) IHsjniti- irifliiii the jifri'iiir of 
the Hi-rfloii, 

65. Dispute regarding tho right to colleet^ 
lOnt— Iheix IS n loint emm, bcsnng im' 

the ipiostiuiis (/) 1“ ll diiiiiile legitiding eollccliuH 
if unl* H‘f piinini iif ' 145' (2) 

^ssiimin;; th.vt it is lias the bection upplicntion, 
n In n the disjiute 1. ns to the eilUclion oj n thnie 
oj tea' hetwe-en jiersomi liavinif joint rights over 
ill. disputed propertv - Tlie hrt question was for 
(he hi»t timi- ditiiiitcK ixn.ed nnd decided in 
lie 413. whuli laid down tliTt n proceediiifr 
uiidei h HO Ci P C is not limited to di.jiutcs 
nbuut immedi.itD possession but is njiidicablo also 
to intermedi ile posscvsion by receijit of rents from 
tenants in nitual jios-cs.ion Tins view which 
was also adujited in 1.5 C .MT IG C 513 nnd 12 
M KS woH ncccpt.d by tlic I.cpisl.ature nnd 
enicted as subs (2) bv act V of IIUS [S.enlso 
a ll L 22'* IR Cr l.-.G (M) IG Cr 284 (M) 

.-> \ N .-.13 12 C .V 3 17 M T 225 5 M J 1)5 
2 Pat W G7 loNt'ri 10 O C 89 It ii.is been held 
tint a de.pute with regnnl to the right to make 
volUctionx or to aj-jirojiriaic the crops or proiluce 
of n xnlla^ or sharoM nf o villxge comes within the 
purview of R 14.5 [2 Pot \V 07 Fg— 11 C 413 

16 C 513 ] The i-ettion njijdios even wlun the 
fnixtional slisrts of lit ib.piiting co ow nern nre 
not definitelv nveertiiini.il [ 17 M T 225 27 C 
259 27 C 2GI (Noll) I C N 120 4 C 

y 421 (Note) 2.1 CM 7C N 402 } Tin. 
►ecovid tjiipvlion is bowcvi r more or le«« rrn inlr.jm, 
ax the coiillict nf .1)11111011 .>11 ll e point 111. imt yet 
Imxii set nt re-t by n Full Bervh ileei-ion of any of 
the High C luris The leading case for the affir- 
mative 1*270 250, whuh ha* found supjM.rt 



btsriTi;. 


62^ 


[ Soo. 


in a miinbpr uf .PCI nt CT'Ps — 17 M. T Ifi Cr. 

I’sMM) ifi Cl L’ls (M) • :ii M :uh- mo w*. 
sr 0 I)J(L U) Sr.‘ iiNn WC.Jfsi {m which 
n tlHtiiictii.n is ilriwn lifhM’cn r»nsfr«cfiic nnil 
ii'fin? joint j>(H»e««ion. ) Tin* for 

till nogativo is 23 C 80, tlm mow i» winch hn 

been n(lo)>t<il in .i loni* scrios nf «l«f«5ont Iw 
tlie Cikiitti llii„'li Court— :t2 C il'l 1! C X 
*.l’ 10 C N loss 11 c N .•10.* SC X. h*!"! 7 
C. X J'i2 nc X 10 X IS*! lie. J. 112. 

.S.i-.ilsi) 31) c '•''0 nnil H* Cr 5i77 (M) 1“ Cr 70 

(M): U Cr I'l) ( \) 21 1' 11. mo2 SoUhts 
been bcM tbit n here the ilnpiife »* IWw#**'?! 
partus cl limin'; to hiiM jmnt possession ftn<l 
mit/i'-r rn>iic.N siiiti iiylit or wlioii ono of the 
)iartios cl urns joint jv>s«c'.«if'ii wlnU the otluT 
claims cxiluaiic pos-os^ion, / on ii jont 

• flhi (III? tiHt, s 1 l.j (loos not apply (lli) 

posstssioii mill ili>po->( -sTon (21'*) J A dispute 
io;;antin„' i|u> ruiit to coiloct rent liotwi on n co- 
sharor of an luubMilod luoporty ami tlio lossoe of 
.mother c(j!,hirer fnlN outsule the t-coiic of R l4r> 
(5 A f.07] 

S4 Dispute regarding flshories—Tiy oiuetme 
Rubs (2). th( Lo.'islituro has now doUnitelj in- 
tluiUd ti.«heries within the purimw of Iho section 
nuil (ueniitp,? 110 113 12C.IV> 13 0 17‘.1 
23 W 11 4> o A X 2'l'.l[R<e 35 C 117) Hut 
whore the (lispiitc is witli re>.*anl to the possession 
of a share in a fislicry nml the two jurtics arc 
founiltohaic joint riaht in the same. Sre 115 
has no npphpition [11 C J U2 II C X. 512 
bat «i‘U .ihorr] ^Mii’n bow ever the dispute relates 
to n flrftiiite •liiiie m the prolits of the hsherj, it 
may be ilr,ilt w ith under R 145 [110 J. 412. Itut 
See 30 C DiO] 

65 Disputes logarding possession. 

(1) It may be tahen aa settled that where the dis- 
pate is i«!tneeii pirtic* cjcJi of nhoin claims the 
right to hold joint possession and neither contests 
such risht, the spction does not apply Tbo see- 
tion cntnemplites a dispute between parties each 
of whom assorts the right to bold actual posses- 
sion to the erdu^ion <■/ the other 7 C. X UR 1 
C N 42(1 11 C X 512 17 0 X 205 30 C fiSOi , 
lOCXlO^S lCCr52(M) 2 ireir lOS 11 .1 
J fi96 2 1 P II 1S102 so, where, the joint pos- | 
session IS not merelr covtnirtiie but nrtunf, S 
145 does not apph Bat if it is found that ono co- 
sharer is in actinl possession and the other is not, 
the ^laffistrate nny make an order under S 145 
[40 C. OM' 1 


Dispute regarding crops— .^n attempt has made 
to draw a hue of distinction between (1) ^fnndin^ 
crcjps (>) crops •.rumt from tho disputed land but 
fliil lyiiiy iciltiiu ,t (3) crops eut and rtoml. 

(1) As to standing crops— Subs (2) is a suffi- 
cient guide S«e hUo is A 3'J4 


(•4 '■ 


dispate lut ^,ot with 
w lioUy dissociated from 


d land 
C37. it 
isdiction 

rops lemorcd from and 
t[S,eSCJ2t2] Tbis 
i^l with tint expressed in 


(1) Cropt cut and stoioi.— It Ins hem i «'i in 
:tO C. I It) tint the word ‘Vrej's” In »ubs (J) inesM 
crops attirhiil to the liJid iiiid n'd crops whiib 
have bii'ii ■I'Tcred [,SVc nl*e 2^ .V 2'/ti: 7 (' 2.3'*'^ 
C U, 31 of iH.l.'ai] 

(1) Djght to rOAp crops.— A dispute nhi.ut lie 
ri^lit tr mp cr.ips is lu.; inihin the terms of ** 
115 Cr I*. O.-DlMt 11*17 [7 C. J.noy K.] 


67. Dl.sputo rogaiding tomploa and other 
placet of worthip and tho proceeds 
thereof. 

— . • « • ,.r, n of a 

e U> 


I . rn Ix-lt 

that delMitter j'n'pertj I•<^ng1>> nature irrpartiUe 

iind imliriialdi, the pi.«si-sgion of co-i.liil'a"* >* 

necessanli* joint and ns such hi » oint the foope cf 

S ll.5Cr'r. C 


night to perform puja—liisi'’itf renrdmr iiu' 

right to perform puj'i tii a li mj'lo i* eoiercdhy 
ll-.Cr !• C [J'ro 25Vurll2. 2t H '>J7- 
a? C.67R 17 Cr 235 (M)). Wherehoweverth'* 
ilispute, IS in cffi'Ct,/' r f/... I^'.nretwii of thr I'lXf’e 
ami the right to perform jnij* therein trotil/* 
portion of the hr.'i r rclii f a >Iagi»trato can 
with It iimler P. 1 15 [17 Cr. 235 (M) &re 2 Pnt w. 

Neto-ln 11 .'[.223. 2i)M 2l7i27M.J ^ J 

It. 41f* it has been laid down that 8. 147 Cr. I C. 
and not .R I/» a|iplii's to sifch 

Dsor of & mosque— dispute ns to the rieht ta 
u*ir of a inosijiii' bj pc-rsuiis clntmiug to I'U P**' 
tilliv) to oflici.alo uj Itizf therein is n dispute 
eoining wTll.iu R 147 Cr 1’. C. and not S 
J*. C.— Pro. 1 1 M 323 • 21* M. 237 . 27 M J- 
Con. 17 Or 235 (M), 


Right to take sandalwood pasto.^.kfter ri- 
moral from an idol is not within H. 145, as it m 

not in tiny wm,v emanate from the temple biiuu 

ings or come w ithm the description of "prohls o 
immoTC ihlo propert) 1 15 11 13'^. 

Muth.— I>i«pate arising out of ii right of vucL^'siou 
to a imith n not within the pun lew of P 
11 W. K 23 


B. Disputes within the purview of Section 

145 Cr. P. C 

(a) Dispute between n nvul cl.iiwaut nuji.jjf 
tenants of nno‘her nv.il claimant IS Cr loD(.'tJ 

(b) Dispute regarding iiiKiinyfi'ie'i? where the 
“management'’ is used merely to describe ac 
of possession'. 2 P.it 55'. 1*1 

(c) Dispute reg.iriling a/erry 2G C. l^S 

3 C. X. 14S 


(d) Dispute rcg.inhng land w hcie the po" 

Sion was exercised by catting timber fro^ 

to time on a certain price being paid. 1(5 C.- *• 


INotO.— Bat not when the rival disput.aat is^^ 

mere tresspasser who Without any right ha® ® , 

n few trees from a portion onlv of a large area 

forest J.uid 32 0. 287. See (IS) possession an 
dispossession ] 
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145 ] 


(0 Di«inite nboiit i.xriDi!; n.jhif 20 Cr. 109 (Pnt.) fll 
0.413 i2cmon] ^ 

(p) ni«pnleiittot1i<> fW/Ti>n trcp 3 Tut J. 31fl 


(t) n'cnrcllnp tlio rxrliitur rtghl iA collfft 

thr rnfiir fdl fr» ni rno linlf of ft 

rn^rlrl 30 0 o'O 


VI. LIKELIHOOD. 


(I) Lffjiil fiiifittlftHnn of JurtHtttrKnn, 

69. Tho lofal foundation of a Magistrate’s 
jurisdiction niulrr tlie »rrtinji (4 n poliro miKirt 
nr ntlinr infnrmili m rnntiiniiip plnir nntl ritionnl 
pmtin<l« fnr t^nllrvint? tint n ili'j'atn liknlr to 
tm:«p ft liTVTpli of (lip )i»‘fipn f mirornlnp onrtftin 
tin.U .tr cxi-t* [I'l \V II 10] 

60. Maglstrato’s jurisdiction depends solely 
on likelihood fin'linp to llio rffoct thnt 
thern r*xi‘t» n liLnlx to rni«n n Iirrmh of 

the poTpp, i« ft (>rtiic1iiion |>mon<!ent to the M»c»« 
tratn's Iftkinp nrtion nndrr 14". Or P C xn't 
OTitil lie dor» i>n find, lie hnx no jurisdiction to net 
iind/T the portion -IMC .Vi {F. B.) 21 C .V)7 
20 r r. 2 j ec ‘'.t, jr av) i->r n 271 ac 
N 340- *, r. K ino IC N .'.7 24 IP '>27 H 
Cr 4'r. (\) n -V .1 ;I0'| 2 \ .1 272 f> M J 
191 2 Weir 117 IPntW . 1«0 2 Pat W 2'> 

22P. W 1017 nV 15 l^s* ,svc .T W It il » 
W.I5 C4 


61. The Magistrate must satisfy himself br I 

. the exerciro of lux own independent jiidpment ' 
and come to n findinp that till' proiinds on xxliscli it 
wax xtated that tlicrc xi n« n liKeliliooil of » l>rcftch 
of tlio poaec ncrc rcnxnnnbte c g he oaimot net 
merely l)ecan«n tlic judge Ins directed him to 
proceed under the 9eetion f4 C K 790) 24 C 
65 (F. B.) 20 C 61.1 20 0 .520 15 A / 270 
36 A. 19 13 Of 200 (A) 19 Or 4-44 (N) 4M 
11. nii)49 C>f J lOH 0 P II tSSI 0 P 
1013 92 P L 191.5 5W 11 14 
(^)—Th(‘ uicautiiff nf thf tfrni '‘UheJlhooti.*' 

62. The exact meaning of tho word likehhnol 

has been tho subject of seT’oral eonflictinp deeixtons 
Doox^ the ftonl 'likelr' moan 'tminf- 

‘hijtf' ‘proholle or “pioPhl" or morel) pex.iWe* 
The leadiiip ca.o on the point ix .1.1 0 31 (Fd in 
I S 50 (F. B.)] in xvhicli it hnx been hfhl that 
the High Court ought not to adopt n ronxtrnclion 
which would hare the effect of Mih«t>lutm^ for 
Jhe xvnnl ‘likelihood’, the term ‘prolinbilitx’ or 
imminence’ or any similar expression Their 
Lordships held tint there iniixt he n pirurnt ilanger 
of breach of place (not, he if no/im/, ft ilanscr of 
2n immediate or imminent hroneh of jieace) (Fp 
‘ C L 352], In the opinion of Jfitln J in 7 
^ ^‘*•5, for the Magistrate to take nction, it is 
Sufficient if there n n pe'i5oiinMe <ippie>p»*>oii that 
diMurharee of the peace ix Me/;/ to occur But 
It 18 not rnougli if it ix merely prolwilile that a 
waeh mar occur if proceedinpx lie not taken 
ihix new 13 oppo«ed to that taken in 21 C .»»7. 
^ C .513 20 C 8C7 1.5 C N 271 4 C L 3^1 

- Pat W 25 (iiliere the nieaiiins ix held to bo 
'""''’"cnO In 8 C N 500 the term is said to 
63 f S"- C 6*0] 

• -Cxote. — In 11 0 N 8.15 and 19S their l.onlshipx 
'■i'‘ doMn that n more j'o<«i5-ih'i/ of n hreaeh of 
the peace wdl not iiiatifr action niidei S. 145 [See 
"1’*'' 2 Pat 5V 25 ] 


04. Tho commission of ovortacts of violonco 
not ncosaary to constitute likelihood.— 
The •cetion dnex not piimarily contemplate cases 
in winch there hare nlreadv been orert nets of 
violence All tlie dixpnlantx maj* be persons of 
peacatde dxpoxition hut if the dispute ix, in itx 
nature, of such of ft kind that It ix Iikrlv, having 


05. Findings of likelihood must bo based on 

logal evidenc3 — V Suhordmatc Magistrate 
while on tonr wax informed hv the aillago lam. 
baixbr and certain other per«onx that ft numlicr 
of i>er«onx had irccfcil platforms m front of their 
lionxex and that in conxequence there xvas n 
dinger of a hreacli of tlie peaee—fWd that the 
information together ivitli tho oral textimony of 
a tingle witncxx who objected to the platforms 
did not constitute onv cvuletiec of ft likelihood of 
n breach of the peace within tlic mcnniriff of S. 
H*>_rtP L 191.1 

60. “* 


(.9j ?r!«frUaneou^, 


en<|niry and without taking nnx evidence hold thn't 
there wax no likelihood of a breach of the pence 
10 Cr 769 (51 ) [.19 51 501 18 C .V 94 JSC X 

700 R 1 

68 . "Whoio it ' ■’ • s. 

ings that ' 

b‘ each of ■ ' • 

not continue 

807 30C 11. 

69. Complaint 

passed by oETences not necessarily in> 
volving breach of poaco —The mere fact 
that .a person compl.aing of being di*po«xcxx(.(l of 
his land is no rca«on for tlm in'titulinn of proceed- 
ing, if the petition refers nnlv to the commission 
of various offenct* none of which necenarilv m. 
voices a hreaeh of the pence — tC X 57 

70. Magistrate may Stay prccoodings at any 
stage if the likelihood has coasod to ex. 
ist before tho proceeding has toiml- 
nated. 


30C 112 2SC 410 21 C 29 20 C 807. OC KV, 
4C 650 nCr.ns (M ) fji-) M >*. 37. R... 
also 20 C X 978 21 C .5-57 21 Cr 114 (Cl 1 
Coafni 20 Cr 404 (Pat ) 
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i.\XD i\n wm.i:. 


[ Sec. 


71 . [Note -Unl III- nil tlo ‘>i «itilv rt/'.r r» ftinj tin-l 

vf'rr rr.i/.nr^— ir, Cr' T'''> (M ) [31* M. | 

••jfil. IS c. .V. !U IsCNT'On] , 

72. Once the prcceeiin? has boon d oppcdit 
cmnotbe evivei withoiUnowmntoriils. ' 

AVhori ' 1 procopilir" nmli-r P llMiH «inr<* lx.’n | 
cancflloil fri'-*!! {Tooi-oilmif Pin U* in«titntp>t ' 
(inlT «in-n tl r im fiirtliPr in it#-rn*<. , 

pitlier on the n-pirt <>1 the or »ti\ otin r in- 

fomiition i« siti«t'nil tint thon- i* n hlelilio'nl of 


n of I' o — •_> I’at C s,;; 

15 <• X {»i5 

7.1. A subsequent order reviving tho pr-p--^-i. 

inC' oTl the jrrontnl ll it the j-o’ipo report 
tint tlier.. wi* vtill nn «i.pichi n-K-n of n 
of the |.P 1 P<‘ i< nil "at — S i’lit W. l’*j 

74. II*igistr\to c illol on to take protcodir^s 
i« tac «’o'o judge of the necessity of tak- 
ing act'On — S" (•») l*ri»-«*<-Iir>" (v'. '.‘J) 


VI!. LAND AND WATER. 


<] t Mftttiini/. 

75 Change in the Law.— Thr term “tan^iMp 
propertr’ in t)io fnrnior r«“to- Im I<p» i> n*p)n til 
i)T the wonl’ liml or «itpr or the honmlirx^ 
thereof ' and I>t mlilin" .in eijdinition of these 
wonU tn Sails (.*) thi I.e^i-latnee hi« pon«5ihT- 
nhlv PTiended the ipplii nion of the Section. — 

2d C. 

76. Prono'ties corporeal and incoixoroil 
included within the expression or falling 
outside its scoce— ?••• *. (ni«pine«) c (»».. 

-.2) D (>j -,7) 

77. Inclusion in the proceeding of only a 
portion ofthc disputed land.— Th- purpose 

of a proceeding under S 14.' i« mereir In prerent 
a breich of tlie p*nci“ and if the 'fnsfiMrato findi 
it «Lfticient for the purpme of prerenhne ft l.reich 
of the pc.ico to include in Lh proeeetlinr onlr a 
portion of the lintl which is the »n5iji>ct of the 
police report, tl ere i« nothing ti> preront him fro-n 
doing *0 IS Cr (592 (Pat). 

78. -U t(> po««e*-ion of hnd subject to diltivion — 
Q«20C N lOU [and (l'>)r,o*«e«ioncfc (2>va)) 

79. Jurisdiction does not depend on the area 
of the dispi ted plot.— The rn>epit.«n of the 
section cannot te limited hr anr rnie whVh 
woold dcjiend upon the nna of the pmpcrtr iti 
di-pnte —16 C .>13 

(2j 

80. Subject — matter to dispute must be cap- 

able of being accurately deBned.— To 
hnne a co'C nndcr f« H > Cr. P, C the pr»>portT 
which i^ the «ahject — mitter of di-putr must Ih* 
capihle of lirin}.' accnratclr defined The whole 
•cope and object of the section point* to the «atne 
concla«ion — 23 C K> 7 C. X 4«2 ‘^fe4C X 
liW lie X l‘*S 7C. X. IIS , 

81. Boundaries must bo specified in the pre- 

^ liminary order.— Where a prrccedmgpnrport- 

ins to be pi*«od under R 14."> pnre »a tuf-rmafiou 


/I. I. O- P.'jr-t ,< f/.<- and it hft l'/ 

|MT*on<( t» whom tic iiotic.' wi« i^.n'-il, ipii* ' i" 
ihi-dirk n-i t<. theiirtijicrtr in rrginl to which 
wen cil’i-*! upon fi> »it forth Iheir p •p.«-*itc 

e'lliii* f/rn-ilit the onh-r W»* whollr irc-iti. 

pVte and f iib-d to coinpljr with the rcfjniri t- cr** 
of the 111 *. 27 .V. f'l 

[ Hut when- b-iMi «ide« are fuHr ro"ni*int cf tl' 
mitt T in ili«pate the Hich Conrt will no" 
fere — 32 A 1 32 j 

82. Before a proceeding is drawn up under 

S. 146 the subject matter oftho dispute 

must bo clearly nscertamed and deter* 
mined.— nr. ^ I'n 7 C x 
A failuio to do so jendera the whole pro- 
ceedings void— '•'.m. s 0 I. 

8t Where boundaries aio found to be un* 
certain. Magistrate should prcceea 
under S 146 — Ul.irc, the di-put.* i« n.nnl *? 
i» ccrliin nlliitiil l.md nml the «|Ue*tion is wl ctl^r 
it iHlonsnl to Moiiri 0 which wi« in /''*>il P^‘^' 
rion ©r to Monia to which one of them hid w- 
}rf>*«c<»ion ntid tl c Miiri'tnlc i* nnillrn 
to conic to n clear finding, he ought to iitlich tw 
liml* under R 140 Cr. P. C —S C X. 103 s fr' ' 
C. X. 4(12 

84. Property mi'st be specified by metes 
and bounds in the final order— .4. fiMl ©rO" 
under S I4‘> mu<t •p-cife br roctes and bounO-- 
thc exicr portion of the disputed propert© * 
which the Buccpssfnl jvirtv i« entitled to po»*e'*"C'’ 

2 Weir. 107. 

g5 . - , " . .. r- "ndiBg 

. arc 

ie« ©t 

.1 jmiiij li;.ul eua'Cijucui. lu 
decree, the lif>und.inc* ciren in that decree s >oo ' 
».e followed X. Magi-rnte u not atld'crtvto 
nUempt an explanation of boiinilirIc« gicen m 
decree— a C. X. lOl 


Vl!l. PROCEEDING. 


(J) into tiutij Hft flu- lair ill iiinfion. 

88. The section enables the Magistrate in 
ms sole and absolute discretion to 
take proceedings under it, when he think! 
that inch prncced.np-. arc ncce-arr to enable 
him to dHcharge the dntj which the Ilw 
lUc<« on l„s shoulder? <if pre.em'nsr the 
l-*ice II. the n,,tnet under hi* oire (Bnt th« 


nisrb Court can interfere, after the 5°'*'®*“'“ 

the proceeding*, of the ■\[8gi«trate refa'e* 

ci«o lan-dition without snflicient cnn=c — 5i'c I-' ' 

Jnn-diction— 473 ) 3^ C. 24 • 4 C. X. 79i*. 
Private Person— ‘Xo private person ha* a”!' 

ncht whatever to ciu«e proeecdinsrs under • • 

tl* be taken. If a Ma?i«trite cancels an 
...l™ S, 1« or rofnfo. lo m.l-o an or, lor at aH «" 
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pnvnlf }<rr»c>ii I !)' ni>> »l»tup> (■> ( < nti^l tlir |ni*j 
pnrlr of li!» p fii«i Ho r «>.«’ fin rnfjmrj into IW 1 
<{n('«tirin of p<t«»cf«I('n ' I 

ns c. "I . .M C 111’- A. tl. * 

1 "^'. District Mogistrato— Mtfiowcti n ni«trict 

Muciflnto cm If nction on n police 

irpon wlicrc n mlmplmsir tnnpi»lTntc nlnulj 
rcfu«tHni) On »o -II’] Up Imunoiiatliorifs 

In Oircct n nul'nplinitp Mni-piritp tft tile proot c«l 
in?« Mn(KTt!iP»c rt.on [L’l (” ;i‘ll J I‘nt W’ S'.Sj — 
Nor can )ip p-mm 1 n ct‘p for “pmjicrinfjnirj’ 
flfipr tlip »u>>onlinitP 'Inpi-tmto l>a< rlrncV *>B 
tlip proecpclin;.'* ft" unnpc*‘'"arj [ Ifi) C “If.* ] Hut 
wliprp B l)l"tnct Mftri‘lntp on I emp riipficO that 
there cti«f" ft Oi"jiiit(‘ lilclj to c.nn"p i» lip-nch of 
the ppacp, refer" the ca"c to mipptrfttc f«» on«|ttiTT 
he IR IjoanO tn enquire into it [ :t It It 4lf5 J 

89. Sessions Judge - v ?’««ion" JuOpp i« n»t com 
potent to or tern mairi«tntp to tale action nnilcr 
« 1«,20C. otW low It l.'cc. 4C X TIM 

90. High Court— The Hiph Comt cannot ilircct n 
Fabonlinnlo M«pi"tmtc to tnlkC nction under S 
J4.'. [JCX2t7 2»W It. OS J or onl.'r rwr/Ac. 
c«/ii(ry to l»p mule [00 C liaj S-v ftl"o .Vi C 
11", 2F IS. In cannot direct Initiation or icciml 
of a procoodinp [2.1W 11 01 J Hut nlicrcilio 
mapistmto after maVinpan emerpent order iinOci 
S. 140 (0 rcfu«od to proceed further, the Ilipti 
Court ordered tlio mnpistrutc to make an enciuiri 
Into the fact of jio>«e8»ioi) a" renuirc<l l»y »ol>" ('►) 
(01) A X. 134 .''cr niRo (.’3) Jurisdiction (473) 

(!i) The in'clliniiiut’if onfer. 

91 . Magistrats bound to record a proceod- 

iflg—To enable a majistrato to make an opier 
relating to ili3]iutei about immovable property, he 
tnu"t in nocorihnce with S l+.'i (1). tir*t make an 
order in mitinp, Rtating the proundi of In" being 
ROtufied that a (Ipputo cti«M ehich i< hMy t‘i 
caurt a breach of the jviiee 

Calcutta— ec fi,i' 20 c 020 J7 0 hOi 27 C IWI 
28 0 410 .30 ('.441 ;i2 C 5-,2 6 C X lOI fi 

0. X, f)»J 

4JI '!• CU) JI X 7fl8 ll» M J IK | 
kMVcir 074 2 VYsir 117 
Lomhnij — 24 11 027 2 11 It S4 Kit 3l» Kit 51 
.tl/ahnind— 2*. A* 037 .Ifi A li> (07) A X 41) 
(04) A ,V 214 (V,) A N 3)2 15 A J 270 

n A J CJO 2A J 272 15Cr 424 (4) 14 Cr 

■195(A) 13 Cr 2y0 ( \) 

Kunjab.—o p R 1899 (P.B.) 22 P R I91C ICO 
1’. L 1915. 92 1’ L lUlO 02 P L l‘)13 7 P R. 

1907 

Cenfroi pronnee*— 5 C P 21 19 Cf 444 (X) 

[For rulingi under the former Cotloo S-v 4 W R 26 
w'VR Ql^HW U K3 24W R J6 25\V U 74 

92. Koto.— .V JIi,ri“tnte cannot like proceedinsrs 
«ndtr S 11-0 Cr 1’ C on the Ipsir of a a^fice 
«.„hr S iriTCr. P C. [.10 C. 4l3 32 C 

7 ’2 7 C N 174 36 ,V, 19 20 A 5J7 15 Cr 

»-’» (A ) ] nor on n ,wl,ce po,e3 un.ler S lt7 [!«» 

He cniinot, nfter issuing notice tmder S 
441 act nnclrr 8 U‘)[(’J4).V X 79S 32C 652) 

20 


(ft) Vttuttnf'* tif l/ic I‘i rHiiiliifti'i/ ovffcr. 

03. (1) llif ffioiinils I'll which the Slagiftrato is 
Fftli-fiid flit there is a dispute likely to causo 
a hre.ieh of the pe.iec niii‘t be sot forth in the 
iTiltr F r— S'o 91 ftbo\e SiC — nl«o Ci) Dispute 
(19) 

OA, ITotO,— 7 here I" now a flir consensus of opinion 
amoiii: tin- Ilicli Court" etc , that in the absence 
of ppjniiicc (aiMoiintiiig to a denial of justice) 
the «inii-«ion to set forth siicli grounds in the 
prcliiiiintn oidir i" not a f.ital defect ousting the 
Jfngplrite of lii< jurisdiction 
J*)'o . : 

CalcH'ta 31 C .3 >2 (F. B.) • .33 C <>3 (F. B.) 

.3 1C 31 12 C 10.) 1 7C .V. .*)‘)0 
\Mt, H-toM 273 .10 M 'IS 17 M f 41') If. M 
J MS JSCr lV5('r) 2U'eir!lS 
ilMabal ti V 112 (07) \ X r>0 ('Oi) .K N 
260 16 Cr 221! 4) 

/»„,y„s_26 p \\ i‘)|7 22 P W 1917 68 P 1- 
t9lt l.'i I’ W 1‘)14 301 C 301 (P) 

c 1.1' 12 1> r too TOC 33t 

Con. : 

I■are'ltla -riiC HIO .32 C 771 .12 C 652 30 C 
411 2S C 416 27 0 1)81 27 0 802 20 0 620 
6C X 921 OC X 101 25 W R 74 4 W R 29 
SI; ha —1 M T 211 (14) M X 79“ 
ll.mbay -24 R, 527 2 1) Ti 84 Rat 83. Kit 61 
,4//<iAaft«-J — 30 A 19 23 A 637 (’07) A X 49 
X 30-2 (8t) A N 317 U A J CWl 
2 A J 272 10 Or 124 (A ) It Or 133 (A) M 
Cr 296 ( \ ) 

/•«njafc— 2 P R 18')!) (F B ) 2J P R 1916 lOU 
P I. tar. 92 p 1. i')i5 -)2r i iiiia op i. 
I!)IJ 7 R R H*07 

t rn'.al Pxa'xre-, -6 0 P 21 20 Or l2t(N) 

Ou'lh -10 I 212 

(4) ({rotrntfH 0 / tiitis/tirtian nut// he- 
nrt forth tn/ (nipfittitfon. 

05 (1) .k PfeU'iiee in the pioeeeding tn a /.,.hee 

lepoit wliith tri'cs tlie ncce"'.iri ground", is a 
ftntRcmnt eiimpliance wnh tlie prf)M«ions of S M'> 

fllCr P C The order ncei] not he "clf-confiineil 
3.3C553(F.B) See({) Police Report (27) 

00. (J) himilarl.i a gtitcinent in the proceeding to 

the clTect that upon information rccoiied and 


U. .u J 1 * ' 

Note.' Where however, the petition refen. to the 
commission of offences cone of which iieccR-arily 
involve" a hreicli of tlie peace, the statement wiil 
not I,** sntticicnf 4 C X- 07 


,8 (U The grounds of t>e!i<f need 

.enifiH. in tl>e notice js.iiei) to th 


lie I 


VenifiH. in tlie notice js'iiei) to the parties undtr 

the sertiou it IS eno icli if the JMrij’rate ruio 

in hi" sirler tint he l>eli.-Vi 4 I|ie /titem^at if thr 

wfsfimer whuli c-intiins su. h gm.m.l. !*<(> 
IVl(lI) .w(07).4-.V.on, 
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QT'. (4) Rcfcrt'nci' to f'l'" i! f 11 <'ii< i; hHrJ l>» tlio Mii"J«- 
trato prim to tin- pro( coiling jn tin* pr* '•f'liw of 
tlip p »rlu'9 III onic r ti) hitwfy lnni'tU «»•< to tlic 
hki'lihiul (if 0 tirmcli "f tli- ji-'ac ' is •unici( nt 

[I’io. 7 c N r/i't (fOfi) :to A ii . .‘JL* A 1S2, ii; 
Cl 221 (V) 2(ir W, lfl7 f-.x tJ > C. 77 »1 Pm- 
Tiilocl tint tliP ic''‘nltn of tin- 1 i)ip)iiy liit« twHO «ot 
llo^rI5 in « ntii'f.* noil ph Ion iK'* noonl — '12 (*. 

7-1 1 

08. (2) Tho ordo must specify tho pi“opOi*ty 
in dispiits.— 27 A H’ti .‘..•r 27 r ttsi 

INot0. — Rut ^^^^ro lii'tli piilo-" nrt fully rosTfn* int 
of tile "lubp ct-nintlcr of ili'piilo, w*i to 

do S') will not lie fntnl — 112 A 1'I2] 

09. (3) Tho order should bo correct and 
comple'.o in its terms 27 C ust. 

lOD. ( t) Tho order shoxild specify tho plnco of 

entlUliy.— A Xlnputntp o\un»t lioM tlw' ni’piiry 
wliilo on tour williont tiiiicU nmn'o to tin* ]nrtii''< 

7 C N 7()‘i 


in thr (U«jiiitc so ns to roncltnl'* tlif’ nntt' f ‘i'fi 
oikI tmnlh *'> fur n* tli*- Crtmiml Cisrt* 
„M.««.<.n...l 2Ja.V. (F.D): 27C M.J 111 
' i: a77 .<?/■•• 21 C 2M: 2sc. -Iir.: tO N’. 7A5. •' 1 
NMtOh.C.C S. 101.2111 r.27. isM.ol- 
M(M)-7 r. It, 1107. Hut SVptlOC. 1.7'. {P D) 

(T) (Ht}(rl tiiiil uro/ir of the iii't'lhiiliioru 
Oiv/f'l*. 

100. (I) Theobjoclordriwin" upoproc3odin 
l*tn..Ml> 1.C to ii.f'irni t!,c j.trti'x of tl..- (.•mu''' 
or tlic* Inforitntion iTliic'i ln« «ntislii'il llo' M''-' 
tr»t<“ lint n illip ilo likcU to cuti«i' ft l.rinrh < 

th.* pdc*’ fl2 f. 771 7 C. N. f.'t'k 
lOOA. (2l Scope of tho proceeding. -It I* tl-p p' 
cwdiiij; nnil not tljo written sintennnts of ■ 
|rirtips wliicli settle* lli" i*«Ui s between ite T'' 
ties. (JO) U'ritti ti Stlleinent {Vii 127) 

(S) Jlrurn-fit nr rt rlrtif of /ii'orrrtliiiff. 


101. (il Tlie M-iai-.tnto slioul.l oil for written Mnt.- 
nient* of tlie i hiin« of tlie pirtn •* tn tlie pr-HnnU ■ 
me 25 \ 517 C "71 

103. Printed forms should not bo iwod.—Ti.e I 

u*C ul nrintid forms (ontunmi; tlie ^intement 1 
tliut t'lo Xlftifutmte i« suti«H( » •»« to tl.e liLelilmiMl 
of ft breicli of llie p ice iH likely U> pro. nt tl.e 
lI'iK'^tMte from ipph ini,' lit* miinl to n eon^nler- 
ntiou of tlie ■niflu'ienej of tlio lunleii il* nn.l i« 
tliDrcforc to Ik* eonilennn.il n C K li 

(A) llnu' fur the l/ftf/Zs/jYif/ V ifiAerr/foM 
fs/t'ffoiTff f»y thr rikufrut'i of thr 
ttoWw rriiort, 

103 (0 Ho may include only a portion of 
of the disputed property in his proceed* 
mg —Tlie puri)o«i" of ft ppoeei-ilinf; im-ter s 1 1.". 
Cp r C It iiieu’lj to pretiwt n Innili of tlie 
pince nnd if tlio Mii}.'i*trnte tlnnks tint it is 
sufficient to preieiil n linnili of the peme 
to inelnde in Ins iiiooeeilms imU « portion 
of the hnil wlneli i« tlie snl.jett of tlic polko 
report tlicii? H notliintf to prcient lilm from iluin^ 
so 18 Cr 0't2 {I’.it ) 

104 (2) He cannot alter tho chaiactei’ oftbo 
dispute — Whore ft M it:i*tPito took netion imdor 
tho '■cction on the ln«is of n police report in which 
)l was stated that the (1i»piite «ft« lonicrnin^ th«* 
actml possession of the Hml. n ftiiorecilin!' Ulniris. 
tratc cannot revise the proceedins anil alter the 
Uispiitc into one iclaliiis to colloi tioii of mit 27 

C 832 

(3) Magistrate not bound to take action on 
a more expression of opinion by the 
police — He tiiu*t fnrni hi« own opinion on a 
statement of fact* nnd is not hound to proceed 
ttnf.-s* fic ,i /.(iii.Wf ,rs the necessity 

or othorwHC for tlie iniHilion of proecedsn^s 
umier the Section !5iC. ,‘te« 27 C 832 

(rt) Sfrt/on ronfrw/tftr//-/t oiir urnicedhiti 
tOl fhr )utrtivH vonfi rurfl In 
fhr itinpiito, 

108. The section eoiitempLitcs one pioceeOin" 
P2-«i)*t nJl the parties n to he conceim*d 


107. 


hi* order midrrS 1 r, Cr. I’. C. should n >t he » 
o*5de. it U liiirldy itiiproper for ft Suhimh*"' 
Mnj:i«tntc t'l iii'titiiti’ fri-sli pno i 'hf-' 

IS ferchee to the matter In di«]iiite —1 C 2 41 • 
103. Proviotis order under Cl. (6) —Made on J 
l>)*is<)fn e imp iJKii* • p'titi.i* to the iffeel '' 
the 1 iiids dll ri’imln in pos-essioii of both 
sl.iti.l in the petilimi is no Inr to fresh |>rt)C“ 
Mijrs in respect of the same lands — 1.7 C. A- 


103 A. Once the proooedinga have boon 

pod It cannot bo revived without tre. 
materials.— 2 ’> r. ht>7 J*"* (*') Michh*’'’*! ('•■ 


(U) Poirrr to fonrri jirortcttlny. 

109. (1) A Mitji.iMtc has jurisdiction tocaoc 

the proceeding t.ikcn hr him nt any stasc* /<’’ 
C H«, <•!'•) M.h' .37 . 17 Cr, IfiH fM) ('('« 21’*^ 

■It. I (lhat) S.f (0) /.‘l.f./.oo.l (70). 

110. (2) He can do so even irfim. th- p,.<'frih'-tf* ■''' 

t<ilc« hy/..* 2 Weir 103. 

111. (1) A I/. i» withdraw the e* 

to his own hie nnd 7Kii»/i t/'c prorri’ih'K?* "I'f ^ 
i* satishcil on takmtr evidence that n<> di*P”te 
evists or h.is ever existed — Id C. N. 125 

112. 0) The power to cancel proccedimr* « ” 
hmiteil nuTily to the information 

hy parties or person* interested under sub*. (’I 
C 112 

113. (5) Absence or neglect of parties^ wcn 

not justify cancellation of privocdm"* ‘‘ 
Lmiairy and Pintediirc (200) 

[Note— For powers of iiwsi-tr.ite to 
the ilispulcd propcrtv after cancellmfl precc 
—See (17) Final Order (3SS to 330) 


114 


The doctrine of autrefois Bcqmtdo^ 
not apply to procsodmga '“haer o 


not apply to proc90t*.*.t.o **• — .. „ 

Cr. Till- fact that pno of the ptl'® f 

prciiously prosecuted under 8 147. *■ * 
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IX. SERVICE OF PROCEEDING. 


(I) TUf ohjrrt fiml scttpr of i^iih ct, 

115 (n) Cl. (3) wa.1 intondcd-ioliom {vjiJPTiionliir' 
loci (J) Tl.r iniriil.on of tl.c »«i 

yrolnlilr topninl npiiiKt eollii»iit' imTC* diiisr* 
Well a« to PMC ntiy one inlcri'»lr<l m llic «ti«j>iilcHl 
propf-riv w lio nn% , lliroitpli in* orotln'r»i»e 

ni't |it%e recpiroil a ntnimon* ornii muiorlninl^ of 
commpinwith lu^ chmi 30 C T.'l (F B ) .W 

c n-;(F.B.) 

. 116. (i>) Not intended to ho n gcnciRl citation 
— TIjo tcclnin tndicati « tlmt llic iiotici* •‘Inll I c to 
Vniiwn iiidMi<)ii il« anil ii'il in llip form of a trenc 
nl cit.alion or pulilic jiriK'unation [4 C leiOJ The 
nlij'ect la not to cnlnrpe Iho *poi>c of (lie ct>«|«m 
lint meidt lo notify pcncnilh to all iicr'ina ■» 
the locatiM tint a procccdinp tiwlor S 1 1 > ha« 
hpcn »et on font lliit the trenoral (iMitation was 
not inUniled any nmro tinn the power pnen !•» tin 
m'ipi«trjtc of suminoninv ndJilion.il jiartic* t*> ln«e 
the effeet of nltenn" the chnrs'cler of iIh- in 
qnirj — 30 0 ISI (F, D.) 

117. Prorisions of cl. n a.e moroly directory 
“•The proiiKioni a« to the pahlieition of the onler 
mentioned lu cl (.3) is director.v and n matter of 
procedure only An omission to compli with k 
does not deprive tlio miitistriie of l>i< jiiri«liiiion 
The Hiph Cjuit will interfere onij if a |>ftn> 
inlondcd has Inicn inntrrinl/i/ /ire/H<f»er<l theriln 
3.3CC8(r. B) 30 C ir.KP. B.) 33f31 d.3 
C 1003 .30 A U 30 M 64h fis I' L IHN TO 
C .334 12 0 C 100 CtiHira—f^C N TO fiC S' 
500 9 0 N* 000 [Or] 30 C .020 20 C 416 
25 C 7T4 24 D 027 7 F R 1‘I07 10 F L lOM 

6 I'at W 294 4 P.if W 183 

fS) VrorCiliire, 

118. Tlie notice is to lio necompTniod br n cop' of the 
preliminary order (prot’cedinsr) drawn np id accor 
dame with cl M) — Il5 Or V C 

As to what the proccedinp should contain S'c (H) 

Proceeding Xos 03 — 101 

llO. Mode of serVica--A copy of the order must 
he served persomllv on tho parties and a tojn 
aftixed to some coiisjiieiious phcc at or near the 
stihject of dispute The law for the scriicc of 
notice in sucli cases is on tho same liius js the 
rules for the service of a siimmODs in a Ciiil 
Case— 20 Cr filO (N) [2 X 3 Fd ) 7 1’ R 
imrr \ i ' 


120. On trhoTi to bo served.— Tlie notice need ho 
»er»eil on the jiarties concomod in the dispute 
onK [S\V 1! r>t ] Service on a mofii=sil jn,& 
inst,.,.l of the Zemindir fs insufficient. [17 IV R 

121. Proof of SOrViCO.—Kherc the parties were 

aware of the nature ami scope of tho precocding 
.inilliid had their cascsfiilh lu’Trrl, finluro to servo 
iiotici IS not f Uni] 33 C fiS(P.B) IJC X xcvui 
30 \ 41 32 V 1.}J 10 Cr 231 (A) 4 Pat. IV 234 
to If *.|s 21^1’ tv ini7 Ifi'll* I, 1915 -tiSP L. 
I'>I4 12 O C 400] But where a party to tho 

j*roc<edin'f Inil no opjiortunity of appearing and 
piittiiig in Ins written statement owing to non- 
s<ttic< the proec'dint:# are without jurisdiction 
[wrr 775 (N) 20CrRlG(N)] 

123. The notice served must bo a notice 
under tho section— hV? (s) p>oW'iing{Q 2 ) 

124. Oido* under 3. 145 Cr. P. c. on notice 
under S. 147 Cr P C -A Magistrate gave 

notice niMler f* 1 17 C" ohjpction being taken, with- 
out issuing a fresh notice under S 14.j, made a 
liml older under the latter FCttion— Ifrid that 
the Migistint* acted without jurisdiction 10 M 
J, IS '•ee (s) Proceeding Xo (so A.) 

(.'ti ^ImceUtuteoH*. 

125 Older ogainst a party on tvhom no 
notice has been served, is illegal —A final 
ordci under 145(0) Cr P C mftdo ag<»inat a 
person without seiTiiig anv notice upon him at 
all Is entirch witlnmt jurisdiction 5 Pat. \V 
2*.4 ( 17) Pit 200 

126 Proceeding under S 144 Cr P 0 con- 

verted into one under S 145 Cr P C 
without fresh notioawhcn legal— fVhero 
in .1 pruii'CcliDg purporting to he under P 14.4 
notwss were issued to tlie pirties st.iting that 
there was .a disjiiitc beiw ren them regnriling land 
Olid the huuiid.ini-s of the hind were given, 
and the parties were given iin oppoitiinitv of 
niikiDg a Etatoment on a cLitc Hved and in rCs* 
ponsc to the notices the pirties apiicareci and 
filed written stateiiii iits and documtntiry evi- 
clencc jir«isi.h in tin- mvniiir indicitod br fi 
11-, tl..,t till UnL'i.tnte h'cl i.sBoil an 

onler'wliKh was re.vllj efficlMe umhr S 145 
(1) and the Magistrate wag directed to proceed 
focompleU the jirncccdings under jll— 4 Paj 

211 


X. WRITTEN STATEMENT. 


27 . Tho proceeding and not tho written 
statements dotormines tho issues — ^Thc 

Written statements of the pirtieg are mcrelj im- 

istnite in asciHiimDg the 


grounds on whul, the 
that the written stall 
retpiiriHl t.. to serve. 


shows lliSt Its t'.t 
f/ie rrt, s j' 

niiderr. ll*.arru)i 
inttffsts *.f piihlir 
Ais perfiw I *1 iry r.-.iri 
d.tcni.a. f end Tn. 

If fiVr #* f f/V lo.nV. 


. irf* nritt.r f'-un'l //ni,f 

The J’roCe€n]iff..g 
nte.1 M the Msglitrafe /ffi ^ 
irder and irintjuilily and iT i« 


■i.Ci — J<i Cr .’<25 (5jj 


I'vurii.s lu ruocirfcinS'M.N 


[Sec. 
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128 Magistrate is bound to call forwiitton 

statement A C T 7 J 

129 Ho cannot vofuso to piocood bcoiuso 
tho parties have lailca to tUo written 
statements on ilic ‘Hti- lU-'U — ii \\ . U u 

130 , V"-'''"'/ n MI.I-I., OH n rciMi. 

if< of thf It riHeii »(tif( III* hN of II p jmrtW iiuil 

witlioiit tatin-' CMilcmii' H iMij/if Jll C. MO; 
,W C SllH 12 (’ N 771 ac K 012 C N. 71 j 
.Vi 17 M J vjrj 17 n. 11 :is 2 
NotO. I!in \\ lien- llif jiosn i-.ion of Ih** 

1 'irtyis ox)irc"tj iiliimti d, tUi-n* n i>m'lili,ntion 
on till’ Mnulitia'ii' in tiVi «th 1 p«m«* “ C. X 

351 0 >1 T 111 ( I 0 M N 75»'» 

131 . Magistrate’s discretion to rofiiso time I 
to file written statomont wwn 

<li<l nnf (lie -tati’niput- nlllM>ii;rli mote 


tiinti 2 nionilH Inti oln]>»fcl from Ibf <1 itp on whif’i 
tlip j«r‘H t ' ilitiir tlr!i«n up. Imt npplinl fer 
turn* lo till* Mntton snicii'fnt, 
jfrJd.— -lint till' Mn-rMlnitu w.ix jii-liliotlm rofa'iD,' 
l«» trniiit titiiP, 1 1 C N'. sO; fl1*o 8 C. K- 1^’ 

1 1 Cr. :102 (C). 


132. But wjioro Bufliciont opportunity to file 
written statomont ban not been given, 

a .Mntri«tra»i‘ f.u'Jt fn oxi rci*“ jnri«'l'i.tif>n prc>i-friT. 
In rt-fii'ini: to irmnt nn ntljournnmnt. Iti Cr 

<C) . V2 C. S’. S'W. . :i0 C. tn*': 1 Cat. W- ->'• 

133. Whon neither party flics written state- 
ment nr inMiifoi rnili iici* tlmnpli tlmy ««’<’ r'’''" 
tinip nio! (ipportiiin'u for Hit- Inttor purpo*^* 
Mori»truti- will Ic jn«tino,l m m-.kin^r m. orOcr 
fi»r attnclinirfu umlt r S, lU’i Cr. 1’. C. 11 C • 
W); [Pi-t. in 20 Cr 117 (K)3 


XI. PARTIES TO PROCEEDING. 


(J) Pni'ties courei'Hrtt <tint MitffistfOte'H I 
tlutij tntiMtcvtfihi thfin. 


134. Meaning of tho expression “paitioscon- 
cornod in such dispute." 


(a) Tlu’ wtiiil' I'arUca (.wicmctl in »ucb «ii«piilr" 
•1 S 145 nio mtcii'li-’d t" jh'IicHc all |icr«on< 
“ «it f)ir ■ ■' 


1 ffijiiiiin; 111 bt‘ t»i rii'rimr c|r r/ir rime o> 

i/ie iTiifiii/ imlei untlrr cl (1) aa'i a" 
iideifsfcl ill 01 ehiiiiiiiiij n imld /i* tlic property in 


inoimrutiie ntnl tliiTefi.re tend 

nreniMinltif tha iliepnte. I C. S. 75'! (tpe) 


c,*) JtMfnrtfnu hi tirt-rii tfir Htatut of 
roiirci’iK if iiiiif jiffl’Krt* •(iitercitco • 


ijiteifsrci ill 01 ci'iiiiiiii'j n Mir«' ri* inc properiv in 
dispute .10 0 155 (r. B.) £0-21 C 20. i’s C ' 
44b ION 7.51 bC S 101 27 C 8‘*>) I'm— | 
21 C 401 121 p 1. mu 100 S, I0o5{l0iw)- 


18 11’ It 54 r.iiiNn— 24 U 027 18 M 01 • IK 
Cl 4t(lt} ISC 8S'l 21 C 5M0 50 S POO 


136. Note (b) In order to ontitlo persons to 
become parties to tho proceeding >t <•< not 

iiccc«5Rr) tliat there shanhl be any likcliWoil of 
their hem*' uuoUeil in any breach of tho peace. 
CerAuns vfho claim to hi in actual pox»es«ion may 
be .mumed to be concenied iii the dixpiite (ecen 
though the} mil be aMay fium the rccnc of likely 
diitnib, nice) 20 C K 078 


136. AU persons who may be concerned in : 
tho dispute should bo dealt with in one 
proceeding.— Si-c (8) Piocmimj, (po). 

137. The Magistrate's duty to ascertain wha 
ace tho parties concerned in the ^sputj. 
A Sla^'istralo o-if'ht befoie cniermK an an cmiDiry 
iimler cl 4 f*! the «cc{iou to Wisfy /iiin*cff to the 
heal of Ills iibihiv on the TiiatcnaU before him, 
/M t.r irko aie dif perioiii elatminq tohe t» pre^Hf 
po-.aeasion of the subject of tho ilmpote [but he 
IS not bniiml to ascertain niint persons hare or 
claim to haven III ,., to pos>e,sioi Nor is 

elaborate cii<p„rv] 30 C. 155 
® ^ B->1 24 It 527 See 

I c be. io$ i>o>) . r. c N joi 7 p, n 1007. 

138. Why parties conesrped should be as- 
oartamod.— .4.0 order clochnng the possession 
of one of the p.rtics to thcproceeiliogs sconld 
Vt *'* absent party 

jrom the tact thit soch order has been passed 
1-h.mI the l,.,k of .ui). pirrc.u „oaf<I he 


130. The person 'mtcn-tcir who it empowered omier 
cl r, to show tint no ditpiilc exist, or In' 

... -r ._ tr., Ihfl nurrtwe *' 


... , ;ilc exitit or ins * . 

iloet not of course come in for_ the purpose 
joinint' in the proceeding* [ unhhe prr*''”* " 
c.rn.d] hut for the purpose of hritiffiijlf 
emWlfd! J. IVIC 155 (B. B.> S- " » C. .V 3-’» 
.5 C X. DOn. 

[Xotr the claiife of Inw— hinco IC OiOomt - 

C 401] 


140. Soopo o.rcl. (;) -.1;.) 

ph' in order 


"uni, i» ,, 

. ,1 trforii p/ 
’.-.SC N-. 3-":^ 
1 r.it iV. 37.1(») S.-enl*o.5 0 X.'.XW. Coolm-'- 
C oiVI 


C 52U . . 

[(•) in tlio rfitim ruUiigthecoiitenlion^it ® 
neither of the oriumTl parties to the F 

had escr been in pO*«es«ieii of the di«pat ^ ^ 


iiauescrueen in po»*vs«iei‘ “—r- . ^ 

. If persona not nc^tially 
dispute undei S. 146 Cr. P. 0. are ws 
parties to a proceeding, they na'e " to 
adduce evidence in support of their . .,g (J. 

!ia\c such csidence considered by the to 


Bile 

But a final order under Subs (6) cinnot I'C ^ 

In their faxour — 19 Cr. C'3 (C). 


(:i) Athtitioii of piirKe’*. 

which parties 


142. The stage at * ceu..- 

odto the proceedings.— There >* ,, 

of Mena on tlie i>oint- ‘at n hat s‘-'?c, 
forties bo added to the proceeding 1“ ‘ 

expressed in the various decisions may d i- 
under two main classes — , „ 

after rccc.rJ<»- 


fl) A Magistrate /ms nof the youer f,. 

the proceeding to ndd i» flie 
pnfion extf iiri' f mf?, «s Voiici rued intliC 



L45] 
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If a pirtr i« »o ml led. llirro n pro- 

ccpdiiiL’ Tl>o Iridnif.- ci«i’ 10 I’t C .*1' (P. B.) 
winch i« (rdionoii in i;7 r so:». r. c. N soo c 
C. N. 101 ; 4 C. X. T-IS mid ni.i>ro\e.l in 2» » 
.>27J. 

(2) Parties may bo added tip to tho time 
of tho beginning of tho enquiry 
the necessity for drawinp uj) n fresh jircx’eediiiff 
Even if th'e\ nre mMeil after the cnijoirj has 
hepitn, it would not l>c nccessarj tn miliitc a 
fresh proceedme to valid ile the procce<lin|r« The 
new parties, if they »o reejuire, nnv haxe the 
witnesses almdi discliarped, re-cnll<d and exa. 
mined afresh [dO C in.*. (P. B.) 
case Sre al-o VO C N 07hi In 10 C N lO^to— 
the Mipistratc issued fresh copies of cnpinal 
proceedings. 

INote— .1 C N. 3211 4 C N "dh 4 C N R3 

(Note) C X . 5 C X 1100 24 C 5*. (F B ) 
27 c 802. r. C. X 101 21 J1 527, 4 C C30 

must, 111 view of the Full Dencli ilcci'ion in 30 C 
lo) (F B ), be regarded as ohsrdrfc— so far ns 
this point is concerned] 

143 Magisttato may add parties of his own 
motion — Tho Magistrate may alter or odd to 
tho arrai of parties either c/his onn motion *'T on 
the opphcation of nnj one claiming to be con- 
cerned 111 the dispute in the sense that he claims 
to be lu actual possession —Per IhU J 30 C 
165 (P B ) 

U) rtiilure to (ultl <t jiftt'ty 

does not affect Jiivtsdtctton. 

144. The failure to add a neosssary party as a 

party to the proceeding docs not insolrc an absence 
of jurisdiction in tlio Magistrate to heat the p-irties 

and arrive at a {Ictcrniination as to which of the 

parties are entitled to iiosscssion of the land in 

dispulo—SOC 165(r. B.) 1 PJt W 214 18 
Cr 092 (034) [Pat] 21 Cr ‘>^ 0 ) (Pe> SfithoxI'U ) 

145. Misjoinder and non*j*oind©r.— Questions 
of misjoinder and noii-joinder of jiartics in pro- 
ceedings under 8 14.') do not ordinarily go to 


procedure by which in my opinion the jorisdiclii^ 
of the Magistrate la not affected — Pei HiU J 30 C 
165 (P. B.) (0>) 28 C 440 

146. Right of audience.— Cl (i) throws upon the 
Magistrate tho obligation to hear the parties Xo 
Magistrate has any right to debar a snbji^t from 
exercising his right of audience given to "im by 

sjatute.— 1 Tat W. 214. 

147. Magisttato cannot compel the attend- 
ance of a party.— Warrant to coiopel the 
attendance of a party is illegal, as it is 
optional with the party to attend or not o C X. j I- 

J'i\\ Jiotifioii of rlaln$tii{/ or 

jiosocssfon on behalf of or throuyh 
another. 

148. Manager.—whethor the pos-c-«mn cf a person 
mtir.Kt.d n. the d.spiitid piei-erts meielv »s b 


nnmger for the actual j ropnetor. Is such possoa- 
stnn 18 contemplated bj S Tho leading 

case on tho point is 31 C. 48 (F. B.) [See also 
32 0 287} which by answering the question in 
the affirmntho has finally oierruled the opposite 
view taken in a scries of decisionr — See 21 C 915 
21c 91fi{S) 25 C 423 7 C N 208. 24 B 527 
IS disapproved 

140. Tho guardian of a minor. — A guardian’s 
right to be made a party to tho proceedings as g 
claimant to actual possession on behalf of his 
want has been recognised in 1 I’at 5V. 373 and 
1 Pat U' 214 

160. Servant. — The position of an ordinary servant 
IS different from that of a manager He e.iniiot 
be trcatcil as a person m actual possession either 
m Ilia own right or on behalf of another If he 
IS dismissed from ^cniec, tho order passed coul4 
not be treated ns binding on Ins master 5LW 
118 OC L 193 Sc" also 31 C 48 (F. B.) : 
IOC N loss 

151. B^rpardaz.— 1 r not a party concerned — 21 0. 
916 (N'ote) 

162. Agent.— Possession of nn agent or servant is 
permissiie and cannot gii c a party to a proceeding 
a Ineua t/antli og.am«t his principal or master. 10 
C N 1088 3C L 94 30 C 986 See (’14) M N 
735 24 A 44.3 

(b) Whore however the master or principal » 

absent, possession of the servant or agent is pos- 
session of the master or tlie principal as against 
a third party 31 C 48 (F. B.) See 8 C L 94. 
[overrules— 21 C 910 916 25 0 423 7 C N. 

208 3C N 070 24 B 27 is no longer good law ] 

(c) Out a Magisti.Uc cannot dcchno to exercise tho 
jurisdiction vested m him bj law to determine tho 
question of actual j.o^scssion, merely oil tho 

„ I .1 -V .1 <ll«>.n»n \\n« bpl.verri the principal 

' • the agent 

. ludiated 

I - ' ■ • 

153. Managing CO-shebait. -Bis possession being 
merely that of an agent on behalf of other co- 
chebaits 13 not a fit subject for a proceeding under 
S 145— IOC X 1088 

164. Manager of a Joint Hindu Family is en- 
titled to be protected in his pos«iB«ion bj proceed- 
ings under S 145 Cr P C as against any other 
member of the family, [10 C X’ 1088 D ] 31 
M 318 

166. Receiver,— The po'Stssion of a receiver IS to 
be sharply distinguished from that of an agent, 
manager or trustee He is an oHictr of the Court 
and manager of the j.roporty on behalf of the 
Court His |K»seos«ion is the posstssion of tho 
Court He can be made a partv to a proceeding 
onlv with the periiiission of tlie Court 30 C 7Cl : 
30 C. SffI 


A Bet eiver not 111 actual pos-e‘sion is not a necet- 

sary part 9 M T. 60” 

166 Co-paitcor—Whtre there are several irartners, 
the claim of one of them to eicln«iTe possession 


of the partner-hiji j.nperty at to 
lien cnt«ide the purview of 8 


IS a ques- 
r, Cr P c. 


32 C 24'* 
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\rrACii^n:KT I'NW.n m'B’. (t)- 


tScc. 


167. Ee%cr£ onor~A Jicr'-f.ii clnimnijr mt-rcOy a re. 
Tcr«n)lnr^ intpn ■•i I" the im ilxiiiitc N not 

nncci'-^'n inrh-:ilA in(ir.) 

(/>*) Who arc fo In- i-iiiurtlvtl ttM purlWt to 

thi‘ ]>yor<'* tfhiff 1* 

158 Aro all persons v/ho havonotico of tho 
proceedings bound by tlio final order— 

or nnh tljP jicr-'niis vhn iirc nituilh iiHniiiioiiOcl 
ti> a\icir anil to (ilo nritton s<fTloinM»«« of timr 
ic'-pi'ctivc f hiiiii ’ 

Tlio Iliirli G lurio of a!i*l Ha-hn* liolil tin* 

\ip\\ til It II liml or<!i r tunic itrnlrr llic nfrtioji 
liindi onh pcr«fm« «tio nrc oi/i>n/ ;«»/»«< to tin* 
[.rocto.l.nirt [ B. h. (A) 1 B 0 N* .I.N J-.c 
.iho-7 C L Il'il siml 1C (iVl 1*51 J, 1*77 . Is5| 
ol 2\\«ir KiG] 'llic Ji.mi-nii lh>;K Conrt li»« 
lioKl liowctor Hut not <mU tlicattnal j>»rlic« l.ut 
'll! pnitir-' I'h • m ol In'O ilOl«C of tin' pf* WilniSr^ 
tint nic l■\ till- ordc-r [11 11 11 aTT-ftVKw 

taVen iiKo l)\ J m21C lOV and >»r tin* 

r.itna IIiL'li Conn in t l\.t V> ISC.] 

ISO. Witnesses 'I lie f.ict of n per«on lime cxi- 
tninod iis I iMtttc«'i in tin* cim- di.n* not niikt- 
liiin ,i jiarti lionnil l>' tlic ordir. -IH M .»! 

IQO. Heirs and assigns -\n «>r«W «t».ur 8 ir. 
iffi cf- not tiiilT .ill pcT'on^ lioiiM'l l»j or p»rtiC'> 
to tlio ojtlfT Uiit iiUo other {iciviiii «lio liny <hiwi 
the di'iiuiid jiropoit.i throutrh nu\ i>u< h prr'om 
imdei .1 title (lorircd «iib«omtcnt to the onlor. 2.1 
0 731 (73'') I 'Cl- n C 175 

(7) Xfi'r^^firt/ fKti'tics. 

IGl. Owners as well as occupiers -The ♦•ction 

LontctTipl'ilP* Ji?]>iitM hriiiccn owners .n well ns 
octmpii rs of lnid« W hen a /oiiiind ir In* 1« t hi* 
land*, or a portion of them in f.irm, hr. Am 1 

and t>i<’ orriipi/itd aro nil in their ilctfrcc, 
concorn®d in an^ di«piite nv to }>a«ic««ion winch ' 
may arise and ou^jht rc«j>ectircli to be niaintAliicil 
in pos*c«'ioii of their interest winch thcr scrcrallr 
enjoy 3 C L 2ti7 4 C X 731 25 W H 18 

162. Master a necsssaiy paify when servants 
dispute on bis bonalf— it it m simwn that 
rerraiits toncerncil m the dispute nre nctinjr m 
the iiitercst«i and for the benefit of their mnsler, 
the master is a pnrtv conceined and an eiicb » 
iicce-'arT part)- to the proceedinjrs — 70 A. 1 13, 
0 C 1. 19,1 0 L W ns 

163, Zemindars. 

(1) A ZciniinhT who has set up tenants to dispute on 
his behalf, and who himself la toSiris io U'C liVrV. 


id.-f 


II. 2S" 


ti c. S'-'' 

■'27C. VC; x-c 




irroijfid shoiilil be : 

I 0 .V, 71''; r, 

JC N.7rci 

(2) /cndinhrs not ncio«sir) pirtic 

not ijioie m the ili*put< l.ctwc-ii tenmt' 
liep l1icm»<‘l» es nlonf from it. 0 C •'*. 200. Bjt 
.'reCSC H'l 

:4. Tenants. -Wl.rrr the ihspiito i« b- tween e^f 
lain roniind ir« and their If innt* nn ore side *e 1 

o/ftnin other ^cininilars find their ttfim's rn lie 

other, the pre*enei' of the tenants iineci'-ir? 
for the jiropT and cfficlnal deemen <f ft ei«e 
iitKler S 11") nnd nn onii.-ion to join them 
parties i, h„,1 27 C yyj. !.'• C. J. l-'t* -7 Kir 

T.71..7s(’ ‘'■''l .‘■'•cr>0 N.l'H: 2a0.-lll. 

«l.e di.l'iifc i< bitwieii a pnrtli'er at S 
e nnil the hiiler-jdi-ns lr> nlit IcrninH 
..i.««ion fd t, rtain plots, the tei ml# arr 
inct'sar) J'lrtie* IP C N PV) 

Undivided member.** of the joint family* 

|Vr*ons w I f> nre fotin 1 from flu* pohee ri pert te 
Ih' conccrneil in ft d!"pi|lc ni.'-irdin!.' lands ati' 
wh«* «ri Imithtrs of tin' oriL’in.nl partv, htimria 
i-ant nic-s nnd b-lori'riii!; to a joinl onihnihd 

fnmili, onv’ht to be nmile parties to procecdin.** 

Mfiihw .■< I »7 C 1’ 0 C N B20 


pulni I 


100. Owners not in actual possession may 
boo necessary party-— v ""I. n 

S HfCr l*. C IS not lifiiitcd to ilisptitcs betwetn 

pifties in iniRjedi ite possi .sion, bat ft|]]die* whe 
the disputed possession consists of receil'Is of ren ’ 
from Icnniits in nctinl possession 15 0 .*13 
5 C. n 2S7 • 4 C X 74S • I 0. X. 733 

RscjiTor not in actual POJsoss^o®;'"'" 

en«tnir>- nndcr S 1 1 3 Cr I*. 0 in n dispnb' 

-• ••■ - •*• new tenants to nliomtha 

leases, the lleccirer who*" 
if not ft nesossiry psW 


167, 


tbe old tenants nnd the new tenants to i 
Reccner liis printed leases, the I’eO'-'iri: 
not m aetiial posses. n 
» M T. on.*. 

1C8. Order cannot bind o person 

not a party to tho procoading.— ^ 5' ew 

llut»ec 11 B Jl 377. 


{SJ Siihst/fnfioii of partly. 


169 . By intro_ducing tho proviso coatmn^^ 


in subs. (7)— the LeffJslatnn' Las 
tho substifiition of n representative of the P- . 
who dies m the course of the proceedincs. 
iiiliep in 21 C 40t (wlien- it was held that a 
could not bo made n I’arty in the place o 
deceased f.ither) is obsolete 


170. 


172 . 


If paitics are absent. 

:cecl erj-orfj after lahin-r 
Tjtice on tlie absent pirtu' 
i.rr I C X 73 


(O) Miscellaneous, 

.— Sbagistrate may pro. ( 171. party disclaiming interest.— Order 

r 'lue proof of ecrncc of bo made m f.ivour of a jicrson, 

' I - party to the proceeding hut di'cl.iiins aP 

T I 6 C X. 104. 


XII. ATTACHMENT UNDER SUBS 

the power to direct 


(ly Vturem of t]u‘ :}In!flstv4iie 
oinU-i- cf. (4). 

Heccivcrs-fl) lIi ,.er S Cr I* o as 

iiineiideil, (i__Ma"i‘.tnit(’ h.a» in ia«is of emorigcucr 


145 ( 4 ). 

the power to direct an nttaclmieiit of the 
propertv, inf lins no jioirer (it flin^ staye lo 
n nreen'er 4 rat 359 S 51 T.3U. But see U S' 
203 (M ) . 21 Cr 73 (M ) . 
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145 ] 

(::) In la CrS-)*. (M.) J Iirl.l tlmf tlipro «■>«■ 
notliinp til jirr\rnt or pniliibit tlio ,i)>)H>iiitmont of 
fi ItccPMor. fbif n /.’•cri'rr *< «j>jK.inrc<( rnunnl 
rr'ivKi* of? il,r /iijirfinn* f/ <i f.'-rmoo nj'jinufof 

tin fci- ,■« Iin. l[p ,nu.t Jio (ronfoil .mh nn itn 
a?i nt or servant of tlir .Mni;i«trnlc' « ojiler is 
only nn ailmmi-tmtno one 

173, (1) Custody of fittachcd property, (a) in-i 
Tat a',1, Ji.ofit r,f. J lirM lint llio \fn-l-tr«t.. WIJ 
fotf j;Ai;wr fnr f fie o ire iitnf ri/»t nfj o / Ihr jirii. 
jvrfy (ej crii]i«) nnd jiri<oiit it«n'inti\al Uj nn) of i 
tlic rnal claim ints or stmiyert 

• ^4. (t) After cincolling the proceedings. 

The Ma"i‘trate niinot iliri'ct lint the projicrta 
ftttacliod nniler cl (t) lio ilelivcrcd foa jnritcnlar 
r'lrty. 1 I, W 1011* 

('*) Tlir unfin-r nfthr 

tunin' Stth't, f4), 

175. — The order of attachment which the Ian emitonora 
the Mapistrate tn make haa no (fu'iler force 
than anj cinl court attachment the «II«‘ct of 
'vl ich i« penera1l\ tori'*tniii aUenntion-* I Pat 
W. ti'9 

(.?) IfVittf uirt!/ (if tittiifhf (■ 

i /8. Crops and rents —It n comi>etent l<> n Mapn- 
tmto to order the attadiinent not oiih of the 
land but aUn tlie crops harvested and the rents 
received since the hepitintni: of the disturhances 
13 Cr 20j (M) 

177, Elephant — When n forest has hocn attnehod 
nnilor S IJS (t), and the eleph.int wa* not le 
moved from it at the time of tlio nttnehmcnl the 
nttachini nthcor w ill he cntitloil to fake iiossession 
of the animal (’12) M N 5K) 

178. Cattle — Where a iHuffi had been nttnclicd. fi'hf 

the attaclrnp otfieor was compefent to attach the 


cattle found tli-'ccin [(’12) M N. OlOFd.] 1 Pat 
J S’fi 

What may not bo attached. 

Crops— Althoijph crops mav be nttnclied (S<e 
Dispute) crops on the land boloiicinp to tenants 
oinnot he nttnehed in n dispute bctnei ti ri\nl land, 
lords SOX 10-5 

(4) Thr itevinj ilnvitnf irhlfli Ihf oviicv 

It f/ycftfif. 

179. (1) The attaching order subsists till 
the final order— s s. 207 
(i) U here a mapistmto after issmnp nn order of 
attachment under subs (t) postponed the proceed. 

»<«• ific— Held that tlic posponemont did not 
operate ns a ss itlnlrawal of the order which conti. 
uued tilt the disposal of the case 13 C X. COl 

130. On the termination of the proceedings 

V niasistrate cannot Older that if anj fniits had 
been pitlicred on anj of the s-nd Hnils ninee tlie 
attachment, the proceeds of tlie game viinit* ex- 
penses should be lianrhd over to one of the par- 
i) 70 J 36*) See b1<o Xo 17t above 

t81. Magistrate after making an order for 
attachment IS bound to carry the pro- 
ceedings to conclusion -He cannot rest 
content with makins the emergent order only IIo 
18 bound t<i follon t!ie procedure provided in auhs 
(>) iud (tl)— (’01) .k N 171. 

182. Order for restitution— V magistrate hni 
junsdieUon to order for the restitution of the 
propc rt\ plawl after attachment in tlio linmls of 
the r.otiver on cnncelli"c proccilings 2 Woir 101 

183. Illegal order to polios to take charge of 

crops.— kit'uiugh It miy not be gtnetly legnl 
to direct the police to take charge of and guard 
the croii> on the disputed laud an owner cannot 
cxirtise hi8 right of priintu defence against the 
enforcement of tin order 'I C N 12" 


XIII. ENQUIRY AND PROCEDURE. 


(7^ to fisrfl'tfilii tflio tii’f titf 

Vutties tlaitnluff to (if hi jiotuttioii 
I’ffon- coiiimcuciiifi fin/iiirf/. 

184. A Magistrate ought lufore entering on an cn- 
qiiiry under cl 4 of the »ection to Mlisfj himself 
tothe best of his ability on the informition before 
him as to who are tlie persons elaimmg to l>e in 

present possession of the Mibject of slispnte 30 
^'>-1 (P. B.) 


(‘ 4 ) Scope ofdif finm'irv- 
185. The scope of an enfiniry under .s 

"Inctly to the fact of nct»al ;>e*sess»o>» irresjiee- 
pectiie of the merits of the claim of the iwirties 
timcerned A claim therefore merely to a ngkf 
j«a«<es»io„ a, distinguished from ft « Taim to Ik* 

m possc.sKin would be o«f»iife the of the en- 

30 c 13‘> (F. B.) 7 c 4<'. 27 C SIS 

HOC 112 32 C C02 .32 0 100.1 t’fi C 795 40 

0 'M. OC J 1S2 7 0 J 3fi<' IfiC. J 7h'lj3I 

'!• 4ir. 2Weir!iS. 1« Or. Tlfi (M) : 2'. « 179: 
0 H II 30 4 Tat W 120 21 Or l.ld (l’*t) fi I* 


I 


L 1913 40 r R 1917 3 X. I’. 171. Il-it see 12 

O C 40t>. 

186. In » proceeding under the eectl'in ibe Court prac- 
tically sits “J lannot look at your title — posses- 
sion IS now the onlv riiie«tion, and tin reforc if 
your title IS not clothed niib pos-i *>inii i on must 
go to another C>i>ft ti> ostabli-h tliat title " S,f 
JI r A 4j:i aUo 7 'I I A 2V1 
187-88. Nature of the proceedings under 8 
. 145 Cr. P. C.— See (2) object (I2-1<*) 

f.T) The enriiilni (t not to (if ttcatut an a 
i'tfU nitlt. 

189. (1) .A party to a prpcei ding uniler .1 H" Cr. I*. C 
IS not in the positinu of a plaintig in a Civil luit 
who lias vet tl e Court in motion an<l has a ri;.!it 
to retjuire a decii>ion upon (jucvtioii noe.l Li him 

SOC 112 

100. (2) A Msgi-trato »hf>uH not treat a pmci-nbog 
onderS I4.'i as if it wcro a ciril suit. Tie 

framing of nuriernns l.uimi and an r!»t.<<raie i}is 
eu—ioa of each i‘«ne i> fiutsid.* the »co).<. ef an 
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[.Sec. 


enquiry uniler S 1 Cr. 1*. C — C 7l*“» 32 C 
1093. 11 W 11 30 niMl 1017. «> « 127. S,e 
18 Cr O'U ((’.It). 

101. (3) It is no business of tho Mapiatrnto 
to enter iiiion iiii eh»ionte investigation Into 
the merits of tho claim of tho parties. 

IVLerc the di«(iuto IS ninon^ Mnliome'lins Anil tli«* 
Hajri^tr.ite is reill v tnlleil tijion t<» •letermlne tlie 
ri"ht3 under tlie MnliomeilTn I.nw, he bIiouW leise 
«iieh questions to t(ie Ci\il Court nnd if lucessnn . 
lund them nil orer to keep the pe.ice nn«l» r R 107 1 
Cl P C 27 C, 918 32 c io;U 

192. (*)) A Magistrate acting under S 146 is 
not bound to come to a conclusion as to 
the fact of possession ns in Cm! Suit* Where it 
IS diffienlt for luni to do so, the wise nnil proper 
coiiise to he niloptid IS to pis* an onli r niider .R 
146 Cr P C UC .Ml H'f oC X '»rii3. || C. 
X 80 

193. An enquiry under S. 145 Cr. P. C. is an 
enquiry within the moaning of S. 4 (K.) 
Cr P. C— -id C hos 13 C X -i-M. 

104. S. 360 applies to procoodmgs under S. 
145.— 'Vherc in the course of n pr*>cecd«ns inidcr 
S 145 the Mafc’istmte IS tnu'fcicd, hi* »ncee«*<>r 
i« competent to deni with the ciic niider S 350 
13 C X 420 22 C fi'ls 

(4) rrorctlttyc. 

196. Procedure as in summons cases.— Al. 
though It i« nowhere decbreil m the Code n* to 
whether the procedure for an en<iuiry under S 145 
should bo that of q summon* enso or a warront 
case, it i* cleor from the nature of the en<|air} 
that the procedure should be regarded on nil points 
a« that prescribed fur a summon* cn*e 1 1 C. 702 • 
21 C 29 SPatW 103 C«f«e-30C 508 33 C 
1093 

100. S'— «e 1 — i- ..... ... 


197 . Quic^ disposal Sub see. (t) comtemplnte* 
that on the date originally fixed the Mngis- 
trate should take all the OTidcnce that is produced 
before him and unle^9 he considers it nece««arr 
for cood reasons to require further evidence 
Should decide then and there if bo can, 
which of the partio* is in nctnal posscs<ion 
[Calcutm n, C. Gen I. no 3 of 1909 on page 10 
>ol, 1 of Oeneml Rules nnd Circular Orders re. 
ferred to] 17 C X. 141 

Where however the land in dispute is under attach, 
ment a Jlagistratc should not rcfn«e a reasonable 
prayer for adjournment 19 Cr 7Q9 (C). 

198. Xagi'trato bound to come to nhnd.ng as to the 

date of dispossession n.th icsrar.l to each plot 
(15) Po'sesfion ISC. (310) 

100 . • 


cannot refuse to proceed 
irh tho case merely because the parties 


Imre nogloctecl to flio 3vritton statements 

on the da) tivl for the purjino- i «;i viallv wh- n 

Hnri' i* S'lni'' « 1 1 U iico on n coril -It W'. ]i 9 


190A. Magistrate bound to como to a finding 
as to tho date of dispossession with re- 
gard to each plot.— (1.5) Po.'r*«inn andl)- 

(tif.) 

3 O. Petition of non-proiccution by one of 

tho parties. -W'h.-re a party aft* rejnjniniti7 3 
witfi.-*'.* Iili'l t’lr folloning j-'tition “I flail ncit 
pn‘«.cut.‘ thuci.e nnilt’r that (•> 11') i 

shall conduct ih*' e 1*1’ in the t'i'il C.art and I 
shall not cntir upon th« land until th." natur 
shnll have h^cn s.-tthd hy the CmiI Caurt IIU, 
that under the i irciiiiwtatici-*, the Miunslnte was 
justilicil in making an order in favour of opi-ei’’* 
part) w ithout taking nny eiiili rice. 22C.h.3L’ 

201. Adjournmonts.*— Where the partie. hare lal 

no ren*i>nal)h- opportunity of tiling nrittm state- 
ment nnd to produce eiid'ence in sujiport of trr 
same, nn ndjoiirnment ought to In' grantcii 1 
W'. 30 C. S»18 19 C.*. (C) : 12 C. N 

When* the panic* npjdy for time (o lih* wriit^a 
vt4temint it i* within the ili-cn-tion of the Cjort 
to gnint the oppliCJtien or not. 14 Cr. 3A2 (C )• 
UC. X. 90- SO. X G(2 

(Where the laml i* under nttnehnient nud> r *idis jO 
nn adjournincnt ought to be nllowfd— 'J9 Cr iW 

(C)] 

202. Mngi*tnite flionM lake recognitanre from 
present in Court on ndjonrnnient W I/. I' Lkif 
Sre (14) Eridonca and witnesses (ho 


203. Mode of recording ovidenoo. 

(i) Eyidoncs should be recorded in ex* 
ton80.-{ll>C X 121] A mere 
of the evidence taken ia not futheient (42 0 3811 
(i) Evidence must be recorded eren to 

Exparto Cases.— 6C. X. 925 1 8C 

12C. X 771 . 9 w. R Gl 

Tor A .Iffudnl f-eofi.iei.f of the matter Fce (H) 
Kvidence nnd witne6«e*. 

(1) 3Ingiftrates in c.a*es in which they proceed SUO 
moto nro bound to take oral evidence t ' 
Kvnlcnce and witnesses (222) 

(4) Evidenca recorded by predecessor 
(14) Evidence etc (226) 

204. .ka to the powers of the .Mngietrote to 
re^iTamine dl^cha^ged witnesses 

C. [See 12 A. J. 13. also IS W. R (3-4] 

206. S. 350 applies to proceedings under 
145.— (See No 194 above) 

206. Proceedings under S. 145 shall n® 
abate by the death of a party.—s^ % 

(7) which follows 2 C I. 264XSobs (.) ha* 

, dered 21 C. 404 obsolete ] . 

207. There is no hard and fast rale of liw" * 
Magistrate is bound to hold a local investlg 
tion in eveiy case under S. 14.' Cr P. C -d tr. 
17 (C) [12 0 X. 896 D ] 

208. Magistrate bound to hear tho GrgiJ®®, _ 

of the parties.— A M.ngistntc’s rcfu'al to 
tho nrgumeuts ndJres«cd to him on bejm^t 
parties vitiates the final order. IJ Cr. 76-i 
W 214 C I’nt W. 103. 
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[ See. 


221— (fl) Evidencs of titlo should not bo ar- ' 

bitrarily rofusod— In n pmci'riUntr i»u1«rj 
S.IJiC' P. C n StTirialritc commits «iu prrnr ml 
t)ic ecvrcf'c nf junsiliction in >i’fusfn}» to n'lnilt | 
Oocnniffus of title ns tlicN me nricu of xfrent j 
assistance in nru\ni<' at ti rivlit conclusion on tlic j 
qupstinn of ]ios«c''s'nn III Cr. 7lJl • 

!>’ 0 \ i‘i) Ci’c 'r.''ni-ij) i:t c lovi 

222— (4) Magistratoa in casoa in which they 

pr0030l SUO moto, lire houmi to tike oral 
criilcncc- tVlicn till' Mn^isfralc nets kio, it 

13 most important tint lie •lioiiH not l«* tontent 
torch upon iloenim niori «»i<lcnc“ lie m Imunil 
to take oral ovidonco to show that tho an- 
tonor possession, which tho documoots 
prove has continued up to tho date of 
tho p occeding. i^r N 70ii. 

223, Proof of tho oxistcneo of n dispute like- ( 
ly to cause a broach of tho poaco. — !•> tii<* 1 
rorr essence of n Miijnstrato t. piri'ilietion con- | 
Bi3t9 111 there hem.; n »li«piite of the ilescrivtion 

nicntnniej m the Siihs (1) iitul which IS likoly * 
to eiusQ a broach of tho poaca, the >tnjri«- • 
tratc 13 hoiiml to lall for nn I rec'*r«l o\>ilenco of ] 
such likelilniod If tlic (iirtica f.nl to •how that j 
there is such n <li«)>iitc. the Mai'istiate shouhl lioU * 
iiu hauil anil pro' "cil nn further b 0 1 

+ 0 3 h I- 70] f> V n S--C— 1 

i C X 57 n C X noo k*0 0 520 .7 W U 1 1 I 
9 IV Jl 0+ b M J 1'I3 J 

224. Previous act of possession over forest 
land — Tho fict tlmt a pirtj in l*nsacs«iou fcl|e<l 
timbci in the fuictt lanil on an ore<mou iwiin*- 
ituxfcly hfinie thi lini'iili' nro^e, is relc\.ant 

\(> G. ■ 1 »,\ 

(Si i-r/'onf/'tf f/// ttnoth<'i' 

fU-. 


225— CD A Magistrate can not oot on ovi- 

deuce recorded by a Subordinate Magis- 
trate deputed for tho puvpoao.— A Maeis- 
trdte 13 bound to record ntul consider the evidence 
liim3clf He raiin >; the task to a Snbor* 

(linate Hn^istratc and ha<e Ini itccisiou merely on 
the evidence recorded ht tho litter, 3l M $2 
3 C L 134 2 Won ns 10 A J 165 2 Wcir 97. 
See 30 51 J .ISO 20 Cr 107 (X) 

But where the jnrtics do not tender evidence al- 
though they are called on to do so, the Slagislrate 
may act thereon (1“ 0 X evvxi) 14 Cr 302(C) 

226— (2) Evidoncs recorded by tho Magis- 
trate’s predecesso xnay bo acted on. But 
he should take any additional exidencc which may 
be neco93ary 


Pro— 22 0. SOS 13 C. K 120 Srr JO C X 1095 
Con— 23 1V U G2 4 51 11 (Ap) XX 2Weir97 


227— (3) Procedure on receiving a case by 
transfer, — When n co«e 13 tr.inaferred under 
S 528 Cr P. C , tho 5Iagistrafe is tiound to follow 
tho procedure laid down m S .750 Cr p. C. 

22J1 SIS ! See 2 C J. OU 10 C X 420- IS 0 X 


Boports by Police olBcors etc. 

22B— (1) Boports of a Zaildar— A JIagiatrate 
most himself enquire into tho question whether 


likclj to caii‘<- A hri ach of the peace eri'ts 
ciiHLiTiiiiic Hnd etc , and niii*} rcrojal a judinsl 
«1« cicuin tin rcon. llo can not In'okc tl c report of 
p hn>i«nfl.is HtiaI order 115 I’ I. IdlT 

220— (2) Konango’s report n(lm;«*ibto under See 
1*7 Klidl'nee Art, Set IJS Cr. 1*. C. !• «" ri- 
nhli’ng ncitirm and the deputation of a A'aniniju 
to moke nil I iiqniry tinder that section not bad. 
If the Knnango i3 cxaniinnl, Ida nq'ort irdl b" 
ftdniH3ih!e nn.ler S. l.'.7 of the Kii'ltnco Act. 

12 Cr. l-sn(O) 

230. Admission boforo police.— An order cannot 
he lia«cil upon the mere faettli nt the police report 
shiJivcd that the sreond parti had niimittcd pe« 
se*3iVm of tfie first party. (IH T 91 


{.'!) Ilrliirnrr l>i/ thr 

frrtfr iu anofhvv pyorrctKinj. 


231.— A 5lagl3tm{0 ought not to refer to other proece 
«linc3 before him in coniiijr to n deenion on In 
S. Ikj— 17 Cr. 1 n(M) 


( 4 ) Jliafif of tin- rortfc'* to mhhiee 
I't'ffltjirf. 


232. A 'Ingi'tmtc fa hound to give the 
iirocecdiiitfs on Opportunity of 
ovidonco In jupport of their ilaim. Uc cina 
n-fiue to do 80 cm the ground that tlio endeoc 
even if taken tan not bo relied on. 

21 C. X. 9S8i gS C. 4J6i 31 C CW. 84 C ^40 
3>C 77V. 4C X.779: 2C.3. 20,^- 

I pnt w 211 1 2,i r n. iw2i 7 r. k 

17 D 11 382. IR Cr 29n(A) i 20 Or. l07l->; 

20 Cl IIO(V) 20Cr. U7(X). 

233. — Magistrate bound to record 

A Mnpittratc taking Action nndcr S 145 '* ® 
to record all the evidence produced hr a party 
the proeecdluga. An urd-’t pa«8ed w ilhout re 
ing such ciidcnco is withont jurisdiction. 
SlC.fWO 31 C. r.85. 4C. K. 770. ^ C. 

21 C X. .028 { 2 C. J. 2s0 • 0 vr. B 04 • 29 M 

16 M J 63-. 0 M. 11. (.p) I IJ 5' -‘iffi. 

II A, J. .IRB 11 Or ir(.l). T P- “ 

4 P R 191G: 22 P. B. I'tlO. 

234. Magistrate’s discretion in 

witnesses. .A Magistrate acting m 

tion 13 not bound to examine all the witnes ^ 
attendance, bnt may limit tho number i^ 
and sufficient reasons. 3 0 5. 47S . 1® 

»5C 625 32 C 1093 24 A 315: 1 

(P. B.) B, it see 31 C CR5 . 34 C S40. H 

217 (M). . 

But lie should always bo chary of taking o» 
the duty of deciding on behalf of the P^rt’®® 
n itncsses should be esammed — 2S M J* 


(J) Is t/ie M(t{/l8trttte hound to 

imvtifs to produce ivttnesscs by 
viOiiintf flieni P 


235.~Thia point is by no means free from do" . q 

• ■ -iic i 9 givenin 32 C 10 D 3 lFd m 3 S^ 


•lirsrt Tieonfiic is given in oj Kj ,a /. j 

24 and II Cr 630 (C) : 17 51. T. 225] 

01 on the other hand an order refusing to e 
an important witness was held to be il*®e 



KVinhXci. aMi iriTXf<«F* 
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145 ] 


ITC K. 14 ( it Ins lirs'n hr} I Unt -FTen if tlie J 
M»ri*trato coos out of hU war to i««iio iiroco** for ' 
the Blton'linco of witno««rs nfior Iho ilafo on j 
wMch tho ci«o fliouM liSTo I'ocn <li«po«o.l of, ho is 

not bound to exhaust tho procosaca of 
the Court in onlor to enforoo the nttonilmoo of 
such Triinos«os n« «lo not arpcir. 

Bat in 21 C. 20 tlio •* lichl to ho l•olln(I to 

summon sncli witno«»c« as tlio jnrtios ilosiro to i 
mil “unless ho shows ptioil rm*ons totliooon- 
tratr." In 32 C MS [5<r al«o 32 C MS Foot 
note] a rm Medii is strueV bettveen tho two ot* 
trojne points of riew A refusal to eummon wit- 
nesses wonM be a fatal irrecnlaritj ainoinitinc to 
a rfenial of jtistieo when it is shown that Iho 
parties baro born ilopriroO tliorrb.' of a boarinc 

on the fincstion of possession, nn*l an npplic ation [ 

ouplit not to bo rejected *impl\ bee.an«e a hrjre ' 
Bomber of witnesses are mentioned tbcrein [11 C 

:g2 3 


(ft) IVho mail tnhtacr evitlrnrr. 

230. Persons not aetually involved in dispute 
tvhon mado partioa haee a ripbt to nddneo ^ 
cridence in tupport of their claim and to hnee 
sneh cridence considered —20 C -iM 
237, Any poraon interested in tho dtsptito 
property though not a parte to the proeeediiic< 
war offer ernlcnco to show that no dispnte eaists | 
and a Masigtrate is bound to reeeiie $nch eri 

denco See Ct (6) 29 M f.Ol 1 I’nt W 37d 

SeeSi\7.n.40 ' 

[In I Pat U' 373— A thinl pnrtj oas alloned to 
appear and nddaco ciidcnce eie» o/u> on onler i 
nndcr S 143 Cr P C had been passed ] | 

(7) Sitfllrieiicii of lU'Idcuef. 

238 Although tho High Court mil not onlnmnlj I 
mterfere merely because it differs from JI'O 


iiVeCJI. T 91 (orciei based oii police rr]»>it conliii" 
n so-called admifwn by one of Ihe jHiitif) 
Orders based on mere written statement «>f one ^ 

of the parties fSrc— fi C N 012,12 0 X 771. 

C X ccxii ] or on tho result of ft lor><l e»H"> '• 

[IOC X IR] or on llic matornls coiilniwl mile 

petition bv nn ofEcor cin\>lo)ed by «»ne if the 
pirties [2<i^r 3(31] f-.e [20] HeferriK etc (1*2) 

(^) -4i» to moth- of vccortUniJ erUlrure. 

13 Kn.|mrj (Xo 201) 


('*) M^nqlsirttlc'* ohluiatloa >•* tahr 
hcf/al fvitjciice. 

*03 A Mafji^tnti- is bound to toko ovidonco n 


onto uner 
an' 

Without Jilnsilictini 
^’IC.C'CV, TOC 


.\n onb r siillimit 


ini. 1(5 C lO'-rt. .'«» C f'jf' I 
'UK 4 C X 77l'‘ f» *’ X 71 . I 


OC X to*, bC X 1512- IOC X ISl • 12C. X. 
771 17 C X HI llU' 11 01- lOU* It 13- 17 
JI J xr, 17 II It RR2 20 Cl 107 (X) • 20 Cr. 
n0(V). i\) Cr 117 (N) 

240. After local enquiry. 

(I) Mrtcistmlc (imtiot bi«e liis onlor on the 
result of a local enquiry by lumseif mthout 
roconliii;; nnv enilence 1 C X 779. 10 C. X*. 
ISl If, U' 15 1.1 H5 C 19', r> 21 Cr 111 (M). 

241. Whoro n recent Civil Court dooroo is 
produced. 

(J) \ Uflpistmte lilts improperly in refiisinp to 
n“itire tho oril eviilenee offered he n party to 
disjiroie |»osse«sipii on fljo bisis of n decree 
claimed bi liis ojiimnciit RC X 71*^ .‘'eeflti) 
Cml Court («J) 

242. Esparto casos, 

(I) \ Miffistrate IS hr, imii to take eridence ei rn i« 

.,,vr,/e S (■ \ 01.’ COX 92.', 12 C X 

771 yu'Bci 

243. Krcoptioii 

ProoJduro on admission by n party. 

(I) V Maci'Irnle is imt hoiiiid to take ctideuco 
nheii the piTgim HKnni.t nhoiii the onler Is made 
Ills iicliiijtled the pr’^srs.ion of Ins opponent, 0 
T 'll S<e ( I 0 M X 7"', 7 C N ;i31 

ltii< ilie n<iiiiis<i<,ii iniisl ho eleai and iineqiiiioeul 
( ttt C *»!*»] \ii aiiiui'sniii by n pirtj'a legal 
pruiitioiior 19 suDieient for the piirjioso (7 0 N. 

Bill an admission eontnined in a letter 
iMldn sscl to the Moiristmte is not siiHicient for 
«l ii-.hiiig tho inocuciings [ 13 C X 12."] Xor 
dor s a |ioli, 0 H poit wlionmg th.it one partv had 
iiilmiltiHl Iho ptwsi SMOT 1 of tlio ollior justify n 
Kiininsn liiidiiig oiihoiif taking am eiidencc, 

[ (J U T 91 ] 

(*i) Ulioir ir pii(> 1 7 1 ' hnnoiiifi 'ml suit has 
iidiiiiKoii tin ssiijii of tho other jiartj S't 
(l-il l‘ossrh'1.111 iiml Dispmserrsion (51 1) 

(tO) Honum iitiu'ii IJi /tie nt €• Wi jii'oof 

«»/ jmssrtsfftii. 

244. Qojiornl Principles \« rhs nmi nts of title 

■no often of irrriit ri«sistriii<-o in iirriiinu' at n 
iiubt <<o)r lii'iioi iijM„i till- rjiii >ti>,n of jHixi Rnimi a 
Miil.i'trnlo « uiiii,'it» nil i rri>r in tin oxr rfiso of his 
jiir,«(i< to II 1 ), n fu-'iiiL; tn nilniit ibK-iimi nt* of 
Itih- Mll’i 7l'l(l’n' ) 25 C N 910 

246 SnlO C^rtiflentO '» m, |ir>mf ■ f ■•I.oi iinh-sg 

III nrtrillrblinrv nf pt>-«(«*irii hnslrikrri J,!ur* 

.VI M lit, 

240. civil court decrees irnrl , ml. mr- nf 

I'M, lie brill -Mil iblmml bi il,< Cml 

■ ..lilt II t M tln)t'iiil r.iirl (Sr. .1^5 

I.. I I ) 

247. Record of rights th'io.* > a I ,« j rcumptire 
tain*" is It * ],.wf rf i-.-jr I'l (' X. 

in .'.e.i'. r T"-, Jtc ^ !,|rl 

*»48 Cotirin Records- \n iir.t,«i.l ,i»o..f ]!»...■. 

ti II Ns N !-■ .'it \ ■ f r."’ 

240. Polleo nejorf-lvr >• an rxi.lmce tf 
pi.R^i *.ii.n 7 IV 1. '•2's, 



2^6 




2B0. Sucocsiioncortillcnto ( VI 

1 . no oMiUlico ot I'os'-i > ' 

w 11 :u 


, 51 . T.!,™. ordor vndo,; S. 61 CJowk.d„ri 

\,t IS not 111 l>"> 


252. Dooiimentary 01;,'^™,=° , 

,laU‘ ot tlK' V'"''"""’"' 

253. orders by Bovenuo Courts^^^^v 

„ liomnl to K-sl"'.' ri-'M •'* \ 

Ri xciuu' C ourt ' ,,-v M,.,,|lniu<iU- I 

wronjT !'>' I' '■ ' *1- > | 

254. Eecord df --1 1 

■■ ^ 

Cr IVi (M ) 

Mll-llol' i'' I \ , 



How tti Iniolui. >•• n C N 


260. Statement of ^ 
prehminary order. 

*iiinl« r th' ^^ttlor1 11 

..I.R. XT from 111* •’ ", \iUU <’ 

i„ ll.. emit ' ‘-f *' ’ , .,,..2 ,,„drmr.' 

< HJs. II I’ri *■ f' • ^ ' 

200 Witncsi not cillcd by '1 

' ‘ 's c N 71" ‘ '• ’• 

201. 'ller«s:.l to oxnmino wdnc=FCS tender 

by party.- -'l;-' ,;V . ...nml -f "I 

« Minito-. < M ' I , > ,1., tinrln*. ■' 

- • - l.i ... i.>"' 


f.ii' 


'll.- 'liiji'o'.l'M ?''' 


1 Bwtwara i'r.» 




"ii.cr '(M) 


•jt.M -1 


202 


//J) }f 

25S. A W.W 05 .I .1 bound by .ho final 

order in the o .so. I'" 

XV. POSSESSION. AND 

I 


siniiix.’X * ‘ '"1 j ,,,| > 

om 'si'i. for Costa 

. , , l..i..r Cnll O'oi I" , Vrr.«o.« 


it for Cotta ■nain'^'h'' , ,f. ,„,„i l.t 

l.im III it.l - 

M-t— ''C N 1.“ 


dispossession. 


2 C 4 


I If till Ftrii--'^'’ 

JJV 


I i«, 111 tilt? CTv r 
SCSOI 111 111' 0"“ 

W 11 


bchilf of otliortt- 3 1. 


1 

P„ssca..on or a poi.ion of dieputed p op^ 

26M.I 


265 "a MBKistrato must maintain possession 
even if unlawful. , o r ««i* 

. . ... .r.. r.fi r, ~.0 (M\ Dl Sff J O. C. t'S- 


268 (f) \ 


even if unlawiui. , o r ««i* 

■rS:™ 1C viffl c.n.'.5", 

1»0 -MVoir ‘Wit'') a>C 79> f»C. 1. 1^- / " 
k t'c 1 300 1.0 ■' =12 =■■>" ’™ 


•»■; 7C 1 309 lO .1 212 2.» n ‘ 

inn C<ni-l 1 . W ''W(M) V 

hr Tv 1S70 4 C 41, 0 M H.131 


(■■*) Po^K'suoii of ixemtitt. teimni 
' ’ moi-fyafji'C. 

Sn 2-. W 11 IS 1.' U J ISl ' O ,i “iv 

dfi X 74S 7't3 KtC 013 30 .V. 143. 3L U 
; T 2i-, 


inint.i.b y, 

;.l.utr ih net Eiittii"'''* ' i * 

^m^bS■land^Vn'n.'.c "M 

I. V n in 1 -ntnll rnTtion of '‘l .."p" osT • Sec-^- 

v.onnntlt-rS ll-. Ci.r.C 3-^ 

II. \ C 7^'3(7'''i^ neriod 0^1 


270 . 


wr;-. .5 


Kil *17 M T 221 

207. Distuibcd Possession.-r..- 0 -Mon mc..ns 

i,n4i»i..rVii 4 ]soo.oNo.m. nTttl nnplipn «»iir 


ciUitl 17 0 'X ot - rcised 

271 . Possession ..-c- Jn 

Ml.ciPtlio vn.s.-.ou t^l' jsalti 

i r::ss;sni™:uS 
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I'OS^K'fsIO.V ANU I»ISrO'!‘5f^5lO\. 


point of time, ru tl,o -Infc of tf,r. iKithl onl-f, 

«>T, in til. ci'-c' of fiiictlilo a dilo 

n itLin 2 iiiontlpa nett ;ir< i oiluj'r ••ijrfc onirr. 

3:>c losn .?JC Ti ncr CO-. (M) Ifl M.j 2-10 

('0 o 

(j'lfl’B) 1*1 C lOf 2'. 13 nff 

1 1 e inero fiic( tint tli<* 'IftifiMnilo •Vti'n 
net in Ins finflin;.' nLout n for in thn 

aiti' of tin- jireliininm order nunlilnnt Imn mtlr- 
rnl im-'uhntt if f|„ p.rtir, am com. ndin- for 
pti-M stion not finh on llio il.ifcof «>r.W, hot 
tune pievioim, .ind nl-'o xiib'.i'unnnt lo it— C I. W 
Kn ] 

280. Possession at tho timo of a proWous 

prOSOOding. \ '( 'ewmis isanot In’at a .iili 

„t , 

o III iiKi (iciMmiiii inwii i.aion with reference 

to tile fl.it. fiFilM . iilifr (iriwoidin? 
t V ".«-l (.Knl. 

Possoasion hna boon intotrim. 
tea by an order of injxinction under S 
144. s., (IN) .....oi, (So.30t) I’oit 

»“’l''>>qnoiit to tho procoo- 

Qing. r*'i-'".-Hiii I,)it iini fl «uiiac<ji(ei,fj» ,o 

■ nirinion 0 } tlie [irfic. tmu ' n of no Arail 
v’7 r I'Ct (’ f 3n 13 c C27. 

antoMor to procoo^ 
ding admitted n,n,n,m-mof rent ,w 

t iimta in piias. «.irm m jj.c opposite psrlr .1 
inoiiliis iiifiryir 10 till* ilnfe of jirclmitnirT oV.J.t 
wn« nUnntUd—llrM tint po-sinsion .1 'montl.s 
.ho o,.. 

16 C .“i ) Cp. ]jj c, 2.tt> {*,!) 

280. Obangooflaw. in 4 C 4J7 

wnenlln rmo-inatf'd In C L JSfla •»»».• 

time fixu'il to bf* tho tin- time when the 
2 Iter-iV ? m'lr JXKi.c*..on J,, 

fl.e ( at the time of the enqom'-) Them 

fi.tp 2 n the 1H72— CoiJe the 

ml to which the poaaemlon 

,fnl. oKr"r^"''^‘he d.te of the 

stim, ip.Sl.H'’ *?>■'» >..1" con..do.. 

22 o. 2'i7. ° ^aaf- [IhfM-] 

oF Miha *^{ 4 ) j, nt ft discomit in 

rT) .■eco;;„f.serf 

201 ‘tu -D P>'o<ecfW,ff.,. ' 

‘ Ug^ -Tosh Butwara proceed. 

prncpcdiiiir h ont. r.f , ’ '*y a” .'min in ft Butw.ora 
fop tl,o prirprp.,.. „p O "C *■’ trrelernnt 

I I "f R J w f 0 9rH . « /J r. a« , 


t See, 

202. (2) I’oi'ioasfon ofa Managing Co-partner 
ni »j.’nin-t lli.' utlirr imrtiifrs —.'ll* C l*)'i 

203. Pos^cs.qfon of fiorrant nr nircnt n« nrain.t t'.e 

Jiriiprii'inr Srr (lb) I'lirtifs to IVocecfliBir (Vo 

204. (U Possosaion of nn occupant ofihcianJ 

«,-iiiisi the ownir —1 S. 2'. 

205. <*.) Public PoaaQssi'oa III nutsiilf* the rcopi 

f.f.S ll-i— 17 0. X.on.', 

200. (<l) Po.saessloa declared in foitner pro- 
COOding tmtifr S HC c.'intiol be pre^imcdtt 
h-i*.. Cfintiniii il iip tri the ilelc of b SQhsrfjacBt 
Iir.irt-ffJu..- — C .V. 1K>0 

207. (7) Po38o.?aion of tho manager of a ef’ai 

compiiiy —21 0. 9tr. s 0. 421. 

208. (■') Poasoftsion obtained under a decree 

for fitrcl<i«.iirf* ns ftfnin«t a fier«'>n not ft r•^^tv W 
till- Kiiil ~| C J. Cr,2- Jf <I« 

200. (‘1) PoJaoaaion obtained by tresapasa mil* 
fife of ft i>rnhib!(ory onlcr.— S M. T. 2'*'> 

(S) irl/Irfi is frroffnfznJ ht 1^- 

J-f.” ;>i-orcr</fii0.i. 

300- (I) Poasesaion ofa lambardar. VihMp »| 

ft}‘ji^reil ihit iionn of (hr (laiiius were in iietw 
liiit ono of them iras JawliftTtlivT o' 
tlic Mlinccs (cfillccfinj.' rent* nnfl ji'iTfoir n’oonoo) 
Ifcf 1 — ih-\t tho htlcr »T« iw (lOi'cssion n (thin ths 
me.niim;r I'f .R Uo— (M).! X. 17R 

301. (S) Possession of o Pocoiror. The 

M«m of the Ileccher way (or the piiri»o*o*of S, 

! I.' W rccnrilcil ns po»»e»»ion, on boVialf of i“® 
(iirty who «linti]<) iiltim'ilely be foond br th* 
Ma-rittrnt» to ho in possession —10 M. T. RTJ. 

302. (t) Possession by reooiptofront 

rent np to «Kte nf dispute U endchco of po9^eMI0® 
nlthou;-!! the tcimit imp Jinre nltorned to 
I'ppiwitii pirty nftei the ihite of (he dispute. 1* 

(r..e-.p.- ....... •..!•. « « J- h. .nrlildM 


(f. C)-3 Bur T. 74 19 P B.1SM-17M.T. 
3251 

(O) Poirrrs o/ffjp 

303. Magistrate cannot determine the method 

or agency liy ft-liich possession is to he exer- 
cised br Uw parties 36C. D^G See (17) Firaloraer 

071). 

304. Magiatrate may maintain possession of 
both parties jlnpfstrato m.-iy in.^inlain posses- 
sion of both the parties, A Magistrate can ois'^' 
tarn both the parties lu jiosscsiion, )f be 
that one party has posscs'ioii of a dchnite pojt'O^ 
of tJic Oispiitfil jiroperty, nnd the other is * 
l>os«es«ion of the rest 11 0 X 7t3. 5 0. X. 

2 Weir lOS , 7 0 N 402 Coiifru 22 C 297 , 

( / 0) Di «j)o«sess»OH . 

306. Wrongful dispossession within 

<4). Whert- more thnn two months hire elafsew 



( i\ii. (on:T. 
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fr'^Tn H r iln*/- <•} .f i' «■ in ■ 

ninn. t* no f ‘ •^'i' 1'* it i* {«•••• «»!' n will in I 
STtintil' ■ n. Oc-'lnol In ir.-.17M T T.’* 

306. Presumption In nubs, <4) not exhimn- I 

tiVC. Ilin f f n M». ••irMo in iniliili* j 

]‘rfTo<vlni[:« iin Ir r S 1 1* n n< I «!• i»rni>n« ) !■» ll n j 
iHlo f r ili*po»»o«non < f f n** « f 1 1 •« jirlK« <*liim i 
III? tl •* lin 1 I I'rril If ili.p .»»» n witl in in ■ i 
inoiitl • J rni lo 1* I 1 1) f iSif if t* r ( n limimri 
oriliT ronitituli » nnli inf if ilf mui |><«»i|i|f 
firnitnilitiff 1 untlff n )i i* Ii prr»uTn| ii I 

tn^ilf in f^Toir if l!f j-irtr »«i .1 Tl.r i 


tin FTiiif tiiiK, (Ilf Mnf.'i«trnto 
llif iItIi' of iinrli ili«[iii«afnion 
icli fl'ld K pnrnli ll 40 1'. II 


<//) Mtidlitmtc'M o/tfioit to (iltfirli t/if 
iliMpiiti-d jiroprrti/, 

811- A Mnsrintriin lin* nn option to procood under 

S. 14il- It nntif.t 1.0 K-iHl Ihnt lit- i« I.min.l to 
n nio III nny circinit»iatiei'« fn n fmilitip nl.out 
•..ii.n lie III I OC V SKX) 

812 Pfocodiiro when Magistrnto flnds pos- 
camit.it.of aiorif -n \ J .m*, I Ross on Iio9 With a porfion who docB not 

urt, T1J. I f > claim to bo in possession. Wi.cro tin dis. 

307. Dispoiscsslon ns a result of an order , „ ,,ro,.orti of «i,.c!. ti.o r.r«t party 

of injunction under S. l-lt Cr. P. C. !li,mo.l to l.o m |.o-n«,on hr nrtne of an usu^ 

“.r lllC- I* Cl fniitinn niortfficc ntiil the Ktcoml |..irty hy Tirtlio 

rriitiihitinff i>jf fiiriii « fn w ripm»in, set* of „j- j, cxcciitrd hi the pri.pnctrt’is and 

po»if««inn, tlfv Bff timhlf t'l *hii« |M.««f««ion llniniimio found that npitliiT inrti nai in 

within t'.p jifHo.! rn-nlimfl in nih« (I) ihf ,[,e j,o^«ca«i„n lay with the pro. 

Miciilntf mai find jf»«"i •«ior» b« it ^l’iaiji«d pni >n«« who hi« not a contindini: p.irtr bo far 

immivliiiflr iK-fop hi« Inti rtfiiti-.n [Ji C i’ll ii« (i,<. proprrti tn i|Ui'<>tioR was coneerned • 

Sf' 10 M T .'iT I] lilt wl.pn" thi* 2nd piriT ti-.l. [haiins inipportpil the inortfntroe] he had no 

VOBB^Blyn and th" l»f pirty were diipm*. >«« d aotlii.nti i« d.chre the r'’'>pnftre«s to be in 

ontheOtli tpnl.andnn tin ^th Vpnl an nr-h r |m'»f«*‘it>n but the proper cour«e for him was to 

under ^ 14lCr. 1’ C wa* jin»ed hi the h II <• attneh the pnipcrtv under See. 140 Or PC "0 

PKihihitin? the l»t party fn.m entiritu' u|«''‘ die Cr 213 (Pat.) 5tp22C 20“ 14 0 301 

u"!U";'u™ '(■; ^hon Fossosnon of ODD party is admit 

party could not lie mM to hate l•l•l•ll forciMi *0“ 

and wronpfulti diii|>oa>e<Beil within the meanine 313. Maeistrnfc has no jun«dietion to procee. 
of «nb* (4) nnd tn nnr cue the «li«|io««o«iion under S 143 llo may procoetl under R, 107 nsnins 

having talicn phee 2 inotrth* and Is <ln« before the pnrty admittedlj out of poMCsnoii — 11 A. J 

the order under mbs (I) the cn«e did oot full 30'. 

Jiilhin the flrut prorUo to eiib* (l)(lHCr30l 3^4^ UHierc ono of the parties has, by bringing ti Civi 
(0 ) Hot where the jirolttlutory oril*T was iiisued gu,l possession against the other, admitted tin 

against hndlordi only m a (iroceeding under R. other party to he in po«Bc«si(in, the Wngutrnti 

14-1 Cr. P C. to which tho tenant* uero not parties, jug „q jurisdiction to proceed under R 1 h' H< 

a sabscijuent finding in n jiroci eding under S nuiv if neccsurv proceed under .R, 107 Cr. P. 0 

C*"- P C that Ihf landlords wen- III posnssiotf or 1+4 Cr P 0 7C K 6SS Sec hoiiover 3( 

through their tinants at a dnlo when the prolnhi* C 670 ('ll) 51 K CO (1) 

tory order was still in force uas hcM not t> bo 

had in hw— 30 C. 370. (/~) 7'ossessfoM tlf'rtarcd rt/irfcr stfAs. (<>’] 

308. what may amount to wrongful dis- tHteUea the sMcvex’^tul jutrtp to « vfyhi 

possession. Where within 2 months from the of private defence of property. 

commencement of tho proceeding, ihc Jut party 

obtained sanction from the municipality and pro- 316. He cannot be convicted of noting. A Magis- 


When possession of ono party is admit- 
ted 

13. Magistrate has no jurisdiction to jiroceed 
under S 140 llo may procootl under R, 107 against 
the pnrtv admittcdlj out of possession — 11 A. J 
30'. 

14. tVlicrc ono of tho parties has, by bringing n Civil 
suit for possession against the other, admitted tlio 
other party to he in possession, the Jfngutrnto 
has no jurisdiction to proceed under R 11.” Jlo 
nuav if neccsi^arv proceed under R, 107 Cr. P 0 
orfe l+4Cr P 0 7C K 6SS Sec however 3C 
C 670 ('ll) 5r K GO (J) 

(/i?) 7'ossessfoM declared muter Kiitre. ((!) 
entiitea the sacecK’ifnt party to ti vtyht 
of private defence of property. 


ceeded to dig a tank on the land in dispute to 
the exclasiou of the party w ho was then found to 
be in possesRion Jfchf — that this smounted to 
wrongful and forcible dispossession wi'lMu the 
meaning of S 145 (1) Cr P, C, —20 0 X l»7R 


316. Magistrate’s finding ns to possession 
whether right or wrong cannot bo ques- 
tioned in revision. 120 c. 400 See 27 C. 259. 

See (IRJRevision (HR) 


1 , V., — .. UUUOU ill iOViSiUU. 1-. 4W OCC lil U. IJi’J 

Complainant’s admission that bo has been Sec (IR)Revi.ion (ns) 

more than 2 months out of po««CRsion »ul not ' ' ' 

prevent the Magistrate initiating the proceeding 317. Magistrate hound to uphold possession 
lo f.. Ati ^v1 actually delivered by tho Civil Court. 

o,n — l9l/r.+VM*>; 33C.79G:29C 208 See (IG) Civil Court (Xo 323) 

310. Magistrate bound to come to a finding _ ^ „ 

as to the date of dispossession with 318. Pending possessory suit under S. 9 Rpeei. 


regard to each plot Tho date of forcible 
diBpoasesRiOQ irnist be dcterminod . and nnless 
there is a finding that it occurred in Ibo case of 


fic Relief Act does not OD«t j'nriodiction See 20 
C 0:0 [see however 7 C. X 558 J Ue (IC) Civil 
Court (Xo 341) 


XVI. CIVIL COURT. 

(i) Evidentiary value of decree* ororderi I •»“* 

of Civil and Criminal Courts. apeefi 

®« The question of possosaion under S 145Cr, P. 0. • evory 


has to be determined with reforonco to a 
specified -of time. Upon this question 
every of a Civil Court or order of 




145] 


IIN'M. coriiT, 
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(,%) lirrcut i»o»«r««/on fntiutt ft|/ 
ot/irr rortrf*. 

337. Recent po'ie^^lon found by n Criminal 
Court fan i)r)t I-* trfit«Nl in Oif tnmn«T In wliirb 
rff< nl jui»». j-i'fn iituS'-r n Cml (’•'nrt 
!• in ra*r« «inl«r S 1 1*. 2 (' J H7 

.338. For Recent roi»i»c*Rlon found by a 
R evenue Court, (r^) Mi.r (M 2 ) 

(ft) t'/Jtrf €if firiulrurff nf ('ivll 
t'rorrrtllnft*. 

335. Proceoiinc^ not to bo token during pen- 
dency of Civil Suit. If fi". *-f t)>f 

■ Imiii tSf }< •••.-•.Kin ff 1 )jr |..irtr. n X|nc>» 
into n«.t tin-l'-r 1«V »-«u. ‘f 

, nfrf.-an. nn-lrr S 107 nn.l S III 7 C .V 

nut»f..nr, C 070 r’l.fl-.w) 

340. Pendency of n pnrtltlon-Rult ii..* 

Cinl C'mrt in winch « unt for pariilion «* |"•n.l 
in?. Iis.l < 1 rrlin<l Cfiiuti j'rojwrt" » t‘» !.«• J“int. 
nn.l nrlcrcnl )..irti(ion to I-, rfffftf.l, ft Cnnnnil 
Court i« prffliKl'.l from tjVin? |.r«ff'lM>i'« 
tin'lfrS JI*inrr«iMyt of •ticli j.roiwrur* ft* tho 
rroj-Ttif* liatf iK-on iliTlarr'l tolK* m joint im>* 
»f“«ion .VerS C N 4*0, "1 }' |( IJO.' 
lioncirrRJ C [L. D.] For onlor* I't UfTf 
nop Court* wliieli llio Mni'iitnuo onslit to rp«|ifft. 
frr (i*) Mi«pplhnpoti» (CilU to ftl") 

(T) Clrll^ Court'* {ui'tnlfrttou umlfr 
S. .0 Sfurtftr Ilcllrj' Act, i* not ou<tc<t 
f*!/ order in ,S'. IdA jtroccctliiiy** 

341 (l) CiTil Court tniy cntortnin ft ftuit tiiMlor 8 0 
of the Rpeeifc Upllef .Xct ui ftplto of ft I'on'l'nK 
procecilinK tuulorS 1 Cr 1' C 30 A .'l-n Ho* 
f-ViCJCl? 20 W, 11 12 W I. C 153 
[A Jfamlatilar lin* r.mitir power* unilcr Bombftj 
Act III of 1S70.— 20 II 3M— nnt S."f 5 B 
A Criminal Court’s jupi«<liction to take proceed- 
ing* under fl 115 Cr I’ C la not ouMeil inerelj 
heeau«e the proportie* in dispute form the subject 
matter of a penilinc amt under 8 0 Specific 

llelief Act.— 30 C 370 


342 ( 2 ) Tho power of n Civil Court to ap- 
point n Receiver i* no wn\ nfroctnl l>\ tin 
onliT Ilf ft Miifiitratp iindor S. 1 1 .'» Cr. 1’ C. 22 
A. 21 1 

343. C'r • r— — nu— '--r'-.- 


iffTtnlin.: the ■iihject-maftcr of tlio suit, the ci\il 
eiHirt hn* jnri«i1ii tion to i«one nn onlor of injiinr. 
iKin Hindi Hotihl Ini e the elfi'ct of rtft) in? such 
(•risM.f.Iin?s 2 I C 2C0 (C) 

(.V) lAniftutioii of Ciril Suit*. 

314. (1) A Civil Buit to locovor property affoct- 
od by on order under S. 146 Cr P C. 

mii«t t>e liniut'lit witliin 3 jreira from tlio of 

ihf orilcp iin'icr cl (0) Art 47 Limit.ition .let 

yi».»2iC73i mo 010 e c i, im o m t. hi 

345 Note —The perioil will ho eompiited from tho 
dice of the liiinl enter, nnd not from tlie date on 
which ihf Hit'll Court Knle wn* determined [12 
0 X fihl OC 70*0 nor from the dale of ntiftcli. 
m< fit [a’* C OtC] 

340. (.') The hmitotion will apply eren Hhen 

theor.ler>«iHepil 8S M 4-12 Hut see H Jf T HI 

347. (3) The limitation applies to suits he tlio 
iin«ucee«*ful party [0 C L 21] hut not to thn 
siieeo'iful party [10 W II 21], nor to suits for 
pnrtition (') B 2> J 

348. ( 1 ) Art 47 of the Limitation Act governs 
suits for rocoeennj: jiroporty under R 145 Cr 1*. 
C eeen when tho pKiiitiff was not a party to tlio 
procecdinjrs (ifhchml notice of tho proccodmu*) 
^cr 19 C «>4C 

349. r>) Where a party to the prooeedings 
died a petition praying that ho might bo 
allowed to withdraw from tho proceed- 
ings ami tho 5ro5ri«trato tliereiipon recorded nn 
order declaring the other party to bo m posses- 
sion, /M.t— that ft suit brought tnoro tlinii three 
rears after the date of tho Magistrate’s order was 
barred, under .Vrt 47 Lim Act 22 0 X 312 
See 9 M T 91 


XVII. FINAL ORDER. 


(1) Xafiirc of the order mode 
under Cl. (O). 

350. ( 1 ) order decides no question of 
title —It merely maintains the succc«*ful party 
in possersion w ho can be csictcd only by a snit by 

ft person who IS able to establish a better nght to 

Pos«e8sion. 2^ I A 187 (P.C.) See 2> B 1<9 
30 0.112 

(2) It i...... .U, FTC tho 


entitled to retun It Tiio Jlngistmte cannot ter 
mmate ^08^^.sslnn dochrod under R (9) by his own 
oriKr It cm be determined only hy due course of 
•ft"' 1 C L 13G 


351 Order tentative pending determination 
byClVll Court — lliconhri* Tnlul only until 
the person to «lio»o favour the po«*es*ion i* de- 
claroil. is ousted hy duo cause of law [i c until 
the actuil right of one of the parties has been 
determined hv any competent Court ) 2 C L. 02 : 
20C C25 29 0 208 35 C 79 > 17 W It 3. 

352. • ' ' ■ ’ • 


(2) Order* irJiirli nmif Ite made. 

The order is a judicial order which 
must be based on evidence placed on 
the record . — See 17 H H 38i • 20 Cr. C'.s (C) 


31 
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nXM. ORDER. 


[•Sec. 


354. Order can only bo mado in favour of n 
party to tho procooding.— [8« Note No. 
815 ] 


(3) Order cainutt bf' iiitulr 

356. It cnniBOt ho mndc on ti mere con'idcratinn of the 

iMrciiirii/ See (0) Written Mntenient (No. 
130} ' 

358. It cannot he Im*^! on n Pnliee lepfnt n)lc»in^ tlint 
on6 of tlie parties hail ndmittod poavr^mon of 
the otlicr party. GMT HI. 

357. It cannot ho paaicil on tlio m-niU of n foro? enquiry 
by the Ma;rNtmte him«plf. 10 C N. IKl ; 3 C L 
134 See al^o 1 0 N 778; 10 W. H. 13 

358. Or on tho elnfemetil of n witno'x not cltoil l»y 
either party. fiC N 710 

359. An order made without talcing any ovt* 
dance is niogal.— See (1 1) Kvnlenee nml W«t. 
ne«pq(No 2.30) 6.‘e nl«o Nos 22 » to 231. 


(■••f.i; T/ie ejfert of the aider. 

[Note.— Blit an order rny he on (»lmi.i.ion 

alone nhen it is clear and iinamhicuous See 7 
C N. 351 • J M T. 01. 

560. Order f/ioi«7fi errowrox* ts till reversed hy 

a competent Court. 8 1. A. 123: 111. A. 37 Set 
20 0 18? (P C.) 

381. The efTect of tho order is to entitle the 
Bucoessful party to take possession Sec 7 0 J 
547 


{■i) Ordci's iu the iiottire or' execution 
arc opvoiid the ico/ie of the Section. 

362. Note.— A MaRistiate cannot however oust a 
person and place another per«on In possession 
under tho Section. 37 A. G.54- 27 A. 300* 11 C 
30u 3 N P. 172 . 22 0. 297.] There is no spech 
fic provision in the Code mitliorising „ MaKistrate 
to take proecedinf!s corresponding: to evecution 
P^rocoedings of the Civil Courts 14C. N 78-7 
O.J 547; [See 10 I C 898 (C) ] ; U A J. ik 
Ihe *“ecessfal party is entitled to enter upon the 
disputed land If he is resisted, the persons re- 
r o" ^ prosecution nnder Rec. 188 

I P.C [S«UC.N.78: 13C N. 175] This i, 
‘ 'i round-about, of enforcing the 

order The Magistrate caimof rnlore the party 
/ dispossessed within the ineani^ of 
restoration 
C. SAVeir 

, >t the order 




projior one. [2 Vat. ly, C7] 


" under the same eectioa at 


the initaiico of the iinsnccestfiil party. TLe 
proper course for the Nfagistrate in such a caseis 
to take proceedings under S 107 Cr. P. C 8inin«t 
the imsticcessfiil party"— /Vr JfiilfielL ATI Pal 
AV. ni2 ] 

A Mftcistmto should not supplement his onlcr b.r 
himling down iindor K. 107 Cr P, C the unsowi- 
fii! parti 17 Cr .527 (A). Hut See 1 Pat 17. 
CJ2 [ 11 C. 30.5]. 

(5) Tho order is merely declaratoty. 
Tho Magistroto cannot order specific 
acts to bo performed by way of conse- 
quential roliof. [ 8ee 27 A. WK) I 17 C. N.2a5] 

The following orders have therefore been 
held to bo illegal 

304. Oriler directing Ihnt tim pi//.irays m the di/ps/d 
land /I iOkM mil rin nnd the J'.arty fnand to 

Irt? in possession of it should remain in possc’uon 
of the "remainder of the disputed plot" 17C. S* 
7i»3 

366. Order directing a bundh in d spate to i 

reinnicl and that one of tlir parties shooM pa.*’ t 
the other compensation for damage done to crop' 
32C.C02S S.e.C P. 1, 1!»13 

368. Onlcr ilirccting the munof •'/ ii»'j snpewtrac 
tiirc on the (lispiitfd land. 0 P, L 1PJ3. 

367. Order directing fir peo/vrfg in dispute In le it 
iKfiien/rit ly Innwhinj pilfar* defining the 

of the possession of the resjieetivc parties 
27 A 300 See 13 A. J. PI2 

388. Onlcr directing the diri’sion n/ crops beta pen 
parties. 8C J.2l2t Hut fire— 1 Pat. AV. oU 

869, Order that it any fruit had boon gathered on saj 
of the lands attached, the proceeds thereof rna 
eapenses ht nifidc eier fo one o/ Ihe pitrliet 
7 0. J. SGa. 

370. Order dirrehay a purfy lo he et!cle>l 

vrliieh of the parties is to reap crops. 40 P.R * 

370A. Order directing n party to be ili*poa*es'*‘* 
13 A. J. ftl2 

371 Order laving down tho method or ngexeg b.v 
pc»sc9sion is to hv fr*rcisfil and *c'd co" 

3G 0. 9S0 s 2 IVrir ID*!. 

372, Order granting a jiartv other than the one fea^ 
rnpossls.ionj^rimssfen t„ eulhtole Ih* 

f«nd. 18W. R27. 

373, Order forbidding payments or coH^ 
tions of rent. 4 C. N. cctsin 

374, Order dirocting a party admittedly m j®'"* 
Session tiof fo mnlo nee of the fnml in such a 
ner ns to cause annoyance to his co-sharcr*. 

2 C L 62. 

376, Order ‘'iiiidi.ig doiin" a party under CJ. 6 
145 —30 0 443 

376. Order to tho effect that a party should be 
tamed in poe^e^/inn till he hns tenped 
that be shall thereafter give way to anothc 
I C. L, 136. 



oRin.l:. 
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377. Order dircctinR that n passage should 
bo left in tho wall |.^in? I>atlt tn 

cn»l>5(. tJie firil porlr In tup n a Pat J. 31ft 

(0) .tftrr rnnrrUhtff /n'orcfUitfl* a 

378 (1) Citinnt clirrrt llin ^<7nrif rf thr prxiinff of 
ciTlain liw* «llar>in«l, tn H parlv. 1 I,. W 1032 

370. ( 2 ) allow oao of tho parties to reap 

crops to t»ir raoinfion of t».o ollirr -.1C J 67J 
[NotO —An oMcr i>tnVinj: off nmW Pm* 

14') iloo» not smoanl to sn «i1jn<lioition of th«* 
qnotion of pn««n«»ion fi>r tho porpo^canf Pub- 
Spc, {''l-aOC 112 


(7) ff'lirti rarli nf thr juirttr^ It ht 
^rprifotr pnttrttlou nf Aprrl/lr 
;»orf/on'c nfUtr prn/irrt)/ 

380. Tho Magistrate can pass an order that 
Buch soparato possession should contt. 

DUO. 

2 Wolr JOS. C N. 710- 7 C. N 4iM OC S 
SsTj 11 C N. Ills 11 C N "M U C N 
Uxix.SIIY H 7J 21 W. U M C»" -22 C 2117. 
[Note —Hat »licr*.‘ tlic tatxl in fti^iiutc i* »«<biii'iWe 
It mwt bf trcstcl ut a whole. -22 C 2<i7 ) 


{S) An onU'r at fo jiotnfMt/ou Sabjccl m 
rftevfattonM. 

381. An order as to possession subject to 
reserTBtion is not forlitldon by Ct (b) of 
8ec U5 17 Cr 233 (M) Uut w 17 C S’ 
791 [aboTcl But a Mai,nitrato ca mot make an 
order declaring (1) joint jM-iixtfaaion (27 M J IC'**! 
or (2) Pull, e }>}>»■>$, wn [n C >* 203 ] 

iO) rinul ordfi- nuinot be made la pen- 

<7eedlin/u taf.eii andev aaotUei’ Sectma 

382. Final order cannot be made in proceed- 
ings taken under another Section 

(0) in a proceeding under See 147 Cr P 0 

19 M J 18 

(1) in a proceeding under Sec 107 Cr 1' C 
30 C. +43 [oVc (8) rroceeding (92) ] 

383. (c) In favour of persons who claim no 
interest in the disputed property. — 6 

M 104 2 Weir lOG 

( 70 ) rinal order irill not bind ivhom. 

385 (l) Persons not parties to tlio proceeding — eg 
•■liililren of a I)o^^on who was not a party (2 
J 277 ] 3 C X 329 3 D L (ap) I (P.B.) (W 
18 M 51 ] 24 C 05 27 C 892 5 C N 900 

But Scl 4 Pat W 13S 21 0 4C4 11 D K 377 
(2) A person allowed to appear for the 
limited purpose mentioned in Subsec, 
()) but not made a party 19 Cr 053 (C). 

S«3C.N- 329. 

387 (3) 'Witness to tlio piocccdingS — IS >I 51 
. • (1) Order against lenumdur mag biixl real 

oicnc,_2 B L (8 N) 1. 


380. (') Onlrr nriin»t mny not bind the le,oor 

21 U* n. 12S. (Ciril) 11 C CG2' 11 C.L 122 
000. (6) A person on whom no notice has boon 
served, [fi I’at IV. 25 1] See (0) Sondco of Pro- 
ceeding (12.5) 

(//) Thr rnutcnti* nf the final order. 

301. ‘ . 


IKxvcKion cither with reference to (1) the date 


302. There must bo a distinct finding that 
tho diDputc between the parties is likely to 
onu«c A breach of the peace 115 P L. 1917* 92 
P L 1913 C P L 1913 GPU. 18S5 G JI J 
191 3 15’ B 14 

303 The order should embody a clear find- 

ing ns to who was ID possession at the date of 
tho prvhmmary order under Sub, (1) 9 Cr. 

505 (>1) 10 Cr 239 (M) 

304 The final order should be m the form pres* 
tnbed in form no 22 (8ch. V)— See 14 0 Jf 78 — 
But pnoted form is deprexated [i6irf] The forms 
in the Pcbcdule are not obligatory liiehanUonJ. 
(22 C N* 3J2] A Magistrate cannot “bind 
down” a party under clause (b) 8 145—30 C. 443 

305 Should specify the boundaries of the 
land in dispute • *4 C. N, term. 

300. Property to be spociflod by metes and 
bounds— A final order under S 145 mast 
apecity by mete« and bounds the exact portion 
of the disputed property of which the successful 
party IS entitled to possession — 2 Weir 107. 

307. Tho Section under which the order is made 
sAouM HOf be left fur ipecnlation by a Court of 
revision —18 Or 293 (M) 

398. Order must be in terms of sub-sec (6).— 
27 A 300 17 C N 203 Any direction as to de- 
livery of possession IS illegal — 14 C y 76 

399 The total quantity of land of winch possession 
IS declared must not exceed the amount 
claimed The precise area claimed should be 
ascertained — 18 Cr 993 (C) — See 7 C N 4G2. 7 C. 
N 558 11 0 N aim 18 Cr. G92 (Pat). 

400. Where the disputed land has been 
surveyed and measured — and found not to 
include certain plots alleged to be included by one 
of the parties, a Magistrate acts without legal 
aathority in pas«ing an order under see. 145 in 
respect of those plots — 17 Cr 2^6 (Pat) 

401. The Magistrate should sign Lis name in full in a 
jndicial order under S. 145 and, should also note 
his oflicial position — 12 C K. 771 

402. An order addressed to persons who were 
not parties to the proceedings is illegal 
3 Weir 126. 
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il2) Order pnrdi/ itiider S(r J $*» iiittf 
piirtlif under See. J4(i^ Cr.JW, 

403, The sul>j''ct J'l ittnr referred in in ?•». H"* tiiicl 1 10 
m.ij Ic rend ri'i ri'frrriiiK lo fl»f« nlmlo nr fo nnj 
component pnrt nr jnrt« tlu'rrof. If tJj^t coni' 
ponent part is distinct find sepnrtitc from ilic rest, 
it cannot be nylitly Jerbf that hcc.iiMc the Blnpia- 
trate emnot hud po»sc««ion «f one of the c>>mpo* 
neut parts witii eittier ji.irty, he isl>onnA to nttacli 
tlinastiole. An order partly umJor P in nnel 
partly under S 1 10 is ixit under the circnmstnncea 
yy ithont jurisdiction t > C X. 710] In Ibccaac of a 
jilkar extending o\ cr 0 mites it was hrhi tint CTcn 
"if on tJie eridcjicc the Mngisfmte was unnltle to 
satisfy himself ns to the possession <■/ lAc uhefr 
of the SIX miles in fjiicstion, (hat did nolrelioye 
him fiorn the duty uf proceeiliiiK further nnd 
nsccrtaininjr in CO far ns beroDld, (ho possession 
of some portion or portions thereof As to the 
portion of \yhiiii lie un* .ihle tosnr "so and no is 
in possi s-ion" he aliould In'c J'mecc<le4 Hcidcr 
S li'i Cr I' C and only ns to the remainder 
should iic proceeded ander S 11C Cr. P. C — 
20 Or 17(C) 

404. Procedure When Mngiatrate fails to find 
possession.-— .\i\ order under Sep. 1 19 can only 
he mode yrhen the JtntfistMte is iinahle to deeide 
Hhieh jiartj a m po-sossion tt'licre it is poss.i.le 
foi bun to do so, nn attachment afill amount ton 

* ipfasn! to c\erti«o jnusdiition It is not siilUcicnt 
th.at It IS “rery diffienh" for Inm to <«me ton 
decision, it must be “iinpossihle” for him to do 
so — 20 Cr 17 (C) The onlcr yyiil he valid only it 
made lifter censiderinu tho orntenco fairly and 
pidicinlly [23 0 N 010} , 

406. Ill a protocdins ainder S U5 Cr P C the parties 
.ippenred on tiio day of lieartni; but <Jtd not filo 

any written statements or produce any 
evidence. They pnyed for tiino yyin'ch the 
Mncistr.ite did not frrant lie then heanl the 
parciea and being iitnblc to satisfjr himself as (o 
yviiicii of thorn yvas m possession tirtaelicil Ihc 
subject of disputo under S 14C Cr P. C ffehl 
that tho Magistrate ought to hare pranled time 
to alloyv regular proceedings to he folloit eit, or fie 
might have infunncd himsolf of the facts of tlm 
case either by local oiifiuiry OMD other w.ayg. As 


ho did neithor, hisonler wnslMclin Jm 
C. .V S!tT (Pd. in 1« n. S. J0.*ii>) I 

K) ! 1 1 Cr. i>n (0 

406 A. Order by n BCttlomont olBcoi 

iHtini.' nn entry in thi npord nf r 
fnrour r.f nn tin«iipepvfi:l jiart.y has 
effeet of couiitcrm.anding nn order iindoi 
Or 1*. 0. iu fayourof the succes«fnl part, 
Wr.J2- 

f'J.V) /'/int/ order irlH not inre'ixfii 
Jttutlfif n pro'^erution for tre*pw>' 

400. (I) Where the party prohihited frum ei 
apt* of possession on the disputid land ' 
to he on the date of nlh’gcd trespass 
possesssion, n pofiyietion fur erimmal 
cannot ho aiistniiied — S M. T. SiC 
i>l 

(2) A party against whom the ord 

• bean mado cannot bo convicted o: 
for Piittinp ilmen tlie crop r'»wn hy him cr 
the order— 7 Cr 75 (A) 

407. Disobodlonca of final order rondert 
to punishment under sec. 188 1. 1 

(1) remen* set i/ji hi/ ihr tin’iifrndul 
c/i«eVy j'liilf erih’r— Where tllC linsucPfs'fr 
instigates pertain jiersuiis not parties to 


inv nil ii oriier, — U 0. i iu 
(2) Hut n person who disuheys nu oftler '' 
tdtra tirr» beini; made yMtlioiit proper 
cannot be punished —'12 1’. L lUhl. 

(J-t) .Mhrflunroux, 

408. Magistrate cannot rectify miatabo 
absence or tho party affected.— 

Ing n final order, .1 M.api«triite nnnot rcf 
omission cjf mistake nilhont henring ti 
Ukelv to he nITccted bv the eorrertloti — ' 
5.72 ■ fee 2 Weir 107. See (lf>) Periew [Xo 
40D. Final order under S. 14" is nO bar to ap 
ment of Bociovor by Civil Court 
214 Sec (10) Civil Court [312} 


410 What IS meant by “jurisdiction”— The 

term Jiiriadiction” may bo defined to bo the 
power of tt Court to hear and (let ermine n cau«o 
% e'fwise any jndiciat power in 
dindcs 
pferenco 
(3) the 

C. J.fill. ‘ ■■■'■* 

(J) Cun the Jljfth Court-* Interfere lUHler 
the Coifr, (St, 4-}.“ and 4>i{f Cr. 1*.C.) 

41 1. U iimv lie t vken ns yvcll settled that flip 

Court has no pinsdrction in the exercise of its 

rey .slonnl pmj crs Under tho Criminal Prop Ci»lo 

to Inlertcrc with the order* of the criminal Court, 


XVIII. REFERENCE REVISION Etc. 


under Chapter XII of the Code [Xote the 
of Iniv introduced b\ Aet V of 18P3] 
CalenUn High Co.irt—^cr 33 C C8 (F B ) 

28 C 41G 27 C 2o9— (’oiifrn 2j W. R 
483 ! 20 C. 520 2.1 0 557 ■ 20 C 025 2 
ijowlmy— See 2* B. 527 . 25 B 179 7 B. B. ' 
Allahalnd~2t t. 315: 20 A 144. 31 A 150 
233 • 39 A 012 40 A. .104 18 Ci 5o7 

also *) A. 101 • {’07) A. N. 50 10 A. 3. ^ 

27 A 206 20A U1 25 A. 53“ 11 A J. 

J/mhny— 31 14.318 • 30 M 275 20. M 3- 
707 (M) I7Cr3S7(M) 2'^ J J99 ^ 
(M) 21 Cr. 73 (M)— Coiilrn ll H. 220 
»r. 410 (FB) 20 11 561 
Pefna— 1 Vat J 330, (F.B.) 
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llEtKREtfCJE REVISION' tiTC. 


In 8 8 207 it lias been licbl that wlitTC Ihc 
jirocecclitifrs nro in intention, in form an«l in 
fact, procoeflinfTS under S 145 and Iho order ts 
pas'sed by a Mniriatratc duly empowered to act 
under S H.*), the Judicial Commissioners Court 
can not interfere. 

417C Central Provincos— “It is settled Hw tlmt 
the Court (Iiidicml Commissioners’) can interfere 
when the Subordinate Court has acted without 
jurisdiction ” — e g — w lien it has p.'tsscd nn oriler 
witliout {riving a partv nn pppoHunity of nddu' 
cmg evidence [20 Cr 107 (S) s 20 Cr. 110 (N)]. 

The principle is that when nn order is pn»«cd with* 
out iiiri«diction it is really not nn order under 
Chapter XII hence S 4'n(I) does not npplv. 
[20 Cr U7(N )1 20 Cr. 124 (N) . 20 Cf. 170 i.V) s 
20 Cr 445 (X) 20 Or 775 (X): 20 Cr. 810 (N')s 

17 0 P 133 must be regarded ns oserrulcd. 

417D Oudh~The Judicial Commissioners have in 
the recent CURBS steadily scored to the view that 
they ha'C no power to set aside in rcvmions orders 
purporting to be made under Chapter XII. [See 
Pro— 18 0 C GO 12 0 a tOOi lO C. 80— Con 
5 0 C 1] In 10 O C 100 however it has been 
held “wlicQ the jucx.'0cding3 arc absolutely with, 
out jurisdiction— ii*—(l} Where the Magistrate 
is not empowered to act under the Section or (2) 
when tliere was no information that a dispute 
existed likely to cause a breach of the po.aec, con* 
ceming any land etc the Court will h.avo power 
to tnterfere ’’ 

417£j Uppsr Burma —When proceedings arc only 
in name and not in fact proecedinga under S. 14$, 
S 435(1) IS no bar to interference. [5D. B. 33: 

3 U. B 33] ’• 

(7) Jltnh CoHVtH have hiferfcfed irlth 
proreetUiKfi iiutler S 145 on (he 
foUou'liif/ yvuuntfa: 

418. Disregard of Civil Court decrees. 29 c 
208 . 20 0. 025 5 C X. C33 i 2 A. J 274 : 6 B R 
240 33 P R 1G02 But Bee 33 C. 33 (IC) 
Civil Court. (2'10 302) 

As to decree of a Rercnnc Court See (25) 
Miscellaneous (542). 

419. Refusal to examine witnesses tendered 
^ parties to proceedings. 31 0. 686 . 34 C 

561 fire (14) Evidence aod witnesses 

420 Refusal to summon witnesses 30 C 608 
2 C J. 2S6 But See 32 C. 1093. But See (14) 
Evidence and Witnesses (235). 

owing to there 

nSLol “ Hrenohoriho 

ofpartiea 

I'lR CP Bnt 30 C 

““ to^lew ““'■>" MS opposed 

20 m T 20? justice 193 P. L 1912s 


4 4. Tbo final order oltors tho essential 
rector of tho proceeding (prehmiaary < 
27 C. 8(52. 

425. Defects in tho proceeding. See (S 
eeoAing (91). 

426 Order made without taking evid 
<’82) A. X. 81 1 ee (14) Evidence and wd; 

(.•3'.0. 

427. Order is ultra vires 33 C. C8 (P 
14 A. J. 14G I See (17) Final onlcr (321-33y) 

428. Magistrate* hos acted nrbitraril 
erred materially in tho exercise ofj 
diction. 30 C. 5(js : 35 C. 774 I 34 C hi 
C. N. IRl. 

429. Magistrate has Improperly docliw 
exorcise a jurisdiction vr.ted m m 
hw. 12 C. X. 8'K1: 30 C. 1.55 (P. B )i 29^1 

430 Award of a greater amount [hs" 
elnlmcd by n pnrlv. 18 Cr. ("ii*)* 
im (C) 

431. Failurotoflnd which of tho dispi 
parties was in possession on me o 
the prelimiimry owler. 10 Cr. 259 (R) 

432. That no final order has boon passi 
the ca«e. 17 D. R. 3S2t See (01) .V. >• 
Con. (’18) M. y. 37. 

433. Omission to enquire into the factu 

I possession after ultnchment unuM b * 

I Cr P.C. (01) .V. X. 54. 

(S) Jlitjh Court iclH not interfere irhe 

434. Except in oxcoptlonal cases^— 1< ^ 
(Pat ) 

435. Unless thoprocoodingis void for ’ 
* of jurisdiction. 17 Cr 34S (lat)s 

SST. 

436. On tho ground ofa mistake of la^ 
jt goes to tho jnri«dicfion —18 Cr. C9- (i > 

437. Suomotowhoii tlic 'in* 

with all tho fcmalifics ossontinl to tn* J 
tion-30 M. 2751 17 Cr SS9 h j-\ 
30 A. 41 : 24 W K IG tee 39 A C12 1 40 

438 With any decision by a 

matter within his jurisdiction 
erroneou? in law and fact it may bo il 
nmved at after a fair tri il 
33 C OS (F. B.) 41 C. 870 36 C 994 ; 

188 s 15 W. R 80 11 W. R V 

7W. R 430. 18 Cr. 23 (St), v r’3 
26 M 224. 120 C. 400: But free 19 b- *' 

430. When a SlngUtnito in hia rt(e 

mole tiny order affecting cither of tne 1“ 

C. 112: 19 Or. 63 (M) s (’18) M. 

440, When Other remedies are open p' 
aggrieved party. — 33 A. 33i : « 

65 P L. 1914 

441. When the order luado by the 

unjust is mode eTlra-ptdiet^!!!/ f-K- 

payment of money (bs'^S 

crops attached) to ft party.—® C. » • 
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(U) Vmrrrnttf th^ UIgIt Coiirl hi t'frlnlott. 

*42. Can tho Iligh Court connldor tho 
whole evidence In rcvinlon ?— (I) Tho 

I'r<'ponrJ<'r»iifv of opitiinn t< nti th«* mli* of it tliroct 

nfpitivc. [s«- a.1 c r.s (F.B.) i is w. n m. f m) 
M. M ST.'ii IT Cr av»(M), | 

PntJ mi} (F.B.)ta'» A.fll2i n A. Ml »l.o I 
A. A. 41 i 2T n IT}} 

443. (2) SuOlcioncv ofovidonco — In rHitiintl rrT)> 
»ion pnvi'i'dmjr* r<*-onl<“P» tmilfr S. 1 1 >, tho 7/»ah 
Cnnrt yrill whfttKT t lirrt* i« OTlcIfnrO On frhioh 
tho M«tri«tntt<* comM enmo to tho concloMon he 
h»» niTiTod Hi, ond tiot wliolhor thitt orMonco U 
fufliciontfir in.tilEoirnt — 14 C. lfil5«^2iC. flW 
(1001) in C. N. 121 1 IR Cr. 301 (C) C. 22 C. X. 
dOn [I'frCh.UfJ.). 

414. (}) Eojectlon of material ovidonce U » 
pronnri f.ir Intorforrnoo.'-lH Cr. G21 (Pat) . 22 C X. 
403 (JVr Townon J.) 

Note. [In thii Tiow it inu't ho AoM that tho (|oci*ion 
to the contrarj- in 14 C.301 i22C. 207 !• ohaolcto). 

446. Alteration and variation of tho order — in 

thr rate ropoHod in 14 C Rdl tho lliRh Court 
«ab^tituo<l an nrdor undor .S. 1 40 for ono under 8 
1*3 Cr. r. C. The IliRh Court hnt power not onlj 
to let nsido an onlor hut lii« al«o the power ilielf 
ft !»•$ the order upon the fncl* prored at 

the enquiry— 22 C 207 i 20 C. X. 101 1. 

448. Order partly bad and partly good.— The 
Hij-h Court miy ict a^tdo tho portion of tho 
order which Ii bvl in lawaiid mfiiotain the portion 
which If good —2 Pat J. 017. 

447. Bemand.— In (01) A. X. 154 the Iturh Court 
remanded the caio for enquiry na required by 
Sabi, (5) and (0) of fi, 145 Cr. P. 0 Where a 
Maglitrato pai«cu an order under the leclion 
Without taking cridence, the Itizh Court directed 
that the case bo tried according to law (5 C N 
71.] IVhere the enquiry wri confined to 172 
fiighag but the llaglatratc made a ileclaration in 
respect of 217 bighan originally in dispute, tho 
High Court remanded tho ease for rectification 
of tho error. [18 Cr. 995 (C)] See else 23 C. N. 
910 

448. Subs. (7) does not apply to proceedings 

in revision.— IVhere the respondent against 
whomanor-*-- ’ •' 

presenting 

the Charte 1 

allowed to • 

R. 1919. See OP. It. 1893. 

4®« Order for costs.— Tho High Court cannot 
make an order for costa in reriaion [O S 227] nor 
interfere with an award of coats by the Magis. 
irate. 17 Cr. 848 (Pat) ; 9 C N 887. 


460. Further enquiry.— S 417 ha? no nppllcation 
to proceedings under Chapter XII [.See 20 C. 729] 
The High Court hn* no power to direct initiation 
orrcrirnl of proceedings [ See {><) Proceeding (Xo 
8H-1»9) ] See 30 C. 1 12 : 35 C 1 17 3 C X. 297 • 23 
W. K. 5S 

Magistmte'a finding as to possession srhether right 
or wrong cannot he questioned in roriaion by tho 
High Court —12 O C. 400. 

461. Where there is no final order under 
subs (0) High Court will not interfere.— 

In n proceeding under See 14-5 the Magistrate 
dill not issue any order ns required by Subs, 
(fi) blit merely said " I refrain from taking 
proceedings cither under 8 145orl07Cr. P C 


N 37 

(10) Itefcrenre. 

462. Proceedings under Chapter XII nro not proceed, 
ings with which a Swisn* /ndjc has any power of 
revision or referenec There ii no provision of 
law which gives tho Sessions Judge tho power to 
call for tbc record in inch proceed ings [28 C 416 » 
Set also *C N 779] In 14 A J 14b tho High 
Court held that the bciiions Judge had do power 
to refer a cose under 6 145 but the reference 
having been made was accepted alio 20 A. 
144 15 W R 1] The ruling m 6 C. N 71 that 
Reeaiens Judges should refer cases in which they 
find that the Magistrate's proceedings are ultra 
tirraonderS 436 Cr P 0 , is the lohtary instance 
in which tho power to refer is recognised. 

(11) Letters Patent appeal. 

463. An appeal is provided for under Cl 15 of the 

Letters Patent from an order under Chapter XII 
by a single Judge of the High Court made in 
tbo exercise of the ordinary Criminal lurisdiction 
17 M J. 158 (F.B.) 

See the analogous C^aes 21 C 286 (F. B.) [8 491 

Cr P C] 27 M 610 [8 107 C P. 0 ] 12 M 

J. 4(«. [8 195] 

(12) Itevteu'. 

464 A Criminal Court has no authority to review final 

orders passed by it umlerJS 14" Cr. P C 3> C 

350 16 O. C. 192 2 Pnt \V 380 Rut See~2 

Weir 107 


XIX. IRREGULARITIES WHICH VITIATE. 


*56. Irregularities committed during the 
enquiry. 

(0 Hefusal to examine witnesses tendered 
•'J the parties (except on the ground of vexation 
or deUy) 17 Cr 217 (M) : 16 Cr. 239 (M.) s 29 M. 
W1 i 20 M. J, 20s . 31 C 085 ; 34 C 840, 


(2) Rejection of material evidence offered 
by a party 19 Cr 529 (P.it) . 20 Cr 234 (Pat) 

(1) Failure to give the parties an oppor- 
tunity to adduce ovidonce — 21 C X H28. 
See (14) Evidence and witnesses (Xo 209), 



m 


itE^EREKCe REViStON llTC. 


In 8 S 207 it lins been held that wlipro tbc 
proceediiif's arc in inteiiHon, in form and in 
fact, proccetlmtra nndor S 143 and the order i< 
passed by a Maiistrate duly empoaer*^ to net 
under S 145, tlio Judicial Commis^ioncn Court 
can not interfere. 

417C. Central Provincss — “it is settled law that 
the Court (Judicial Commissioners') can interfere 
when the Subordinate Court has acted without 
jurisdiction ” — e g — when it has passed an onler 
without jriring a party nti opportunity of addu- 
cing evidence [20 Cr. 107 (N) 20 Cr 110 (N)] 
The principle is that when an order is passed with- 
out jurisdiction it is really not an order onder 
Chapter XII hence S n'Cl) does not applr. 
[20 Cr 117(X)] 20Cr 12l(N) 20 Cr. 170 (X) : 
20Cr4i5(N) 20 Cr 773 (N); 20 Cr 810 (S') : 

17 0 P 133 must be regarded ns overruled. 

417D Oudh — The Judicial Commissioners have in 
the recent cases steadily acered to the view that 
they ha\ c no pow cr to set aside in ro\ Uions orders 
purporting to be made under Chapter Xll. [See 
Pro— 18 0 C 60 12 0 C 100 ! (» C 8t4— Con. 

6 0 C 1] In 19 0 C 130 boweicr it has been 
held “when the piocccdings arc absolutely witb- 
out jurisdiction— iir—(l) Where the Magistmte 

18 not empowered to act under the Section or (2) 
when there was no information that a dispute 
existed likely to cause a breach of tho pcaco, con* 
earning any land etc. tho Court will have power 
to interfere " 

417E Upper Burnia— When proceedings arc only 
in nnmo nnd not in fact proceedings under R. 145, 
S 435(3) 18 no bar to interference [3 U. JJ 33 1 
8 U. 11 353 


(7) IllyJi ConvtM have luterfci-ett with 
proceeiliiif/H under S. 145 on the 
foUoudng y rounds: 


418. Disregard of Civil Court decrees. 29 C 
208 26 C 625 5 C K 033 • 2 A. J 274 : G B R. 
246 23 P R 1902 But See 33C 33. Sec (16) 
Cml Court. (290-302) 


[ X" B —As to decree of a Revenue Court See (25) 
JIiBcellaneons (512) * ‘ 

419. Eefusal to examine •witnesses tendered 
by parties to proceedings. 310 685 34 c 

See (14) Evidence and witnesses 

(233). 

summon witnesses 30 C. Sos 
. t J 286 But See 32 C 1093 But See (141 
Evidence and Witnes'.es ( 235 ) ' 

owing to ther< 
Sracl breach of tlM 

Son" n Sf ®'’'’ 

of partfe 


[S 


4 4, Tho final order alters tho ossentlal 
raclor of tho proceeding (preliminary 
27 C. 862. 

425. Defects in tho proceeding R'"-* ^ 
tcerting (Dl)- 

420. Order mado without taking ovic 
('82) A. K. 81 I ee (14) Evidence and wi( 
(239). 

427. Order Is ultra vires. 33 C. 68 (I 
14 A. J. 146 i See (17) Final order (32I-3T*) 

428. Magistrate' has acted arbltraril 
orrod motorially in tho exercise of. 
diction 300.608; 35C. 771: 3» C 8 
C. K. Ifil. 

429. Magistrate has Improperly doclin* 
Gxorciso a jurisdiction vested m r 
law. 12 C. K. 81*0 • .30 C. 1.55 (P. B ) s -J M 

430. Award of a greater omount thsr 
claimed by n parlv, IS Cr. 6'*2 (PJ*)- 
IHl', (C). 

431. Failure to find which of tho disp 

parties was in possession ‘J" ‘ 

the preliminary unlcr. 16 Cr. 219 (M) 

432. That no final order has been pass 
the casa. 17 B R. 852 1 See ('01) -1. > 
Cv« ('18) M X. 37. 

433. Omission to onquiro into the fact* 
possession after nUaclimcnt under o. 1 
Cr. ?. C. (01) A. K Cl. 


(S) JIlyh Court trill not Interfere trht 

434. Except in exceptional cases,— 

(Put } 

435. Unless tho proooodingis void for 
* of jurisdiction. 17 Cr. 349 (Pat)i « 

887 

436. On the ground of a mistake of law 
It goes to the jnrisdiclioQ —18 Cr. 69- (1 >* * 

437. Suomotowben the Magistrate ^ 

with all the fcrmahtics essential ti) his J“ 

tion— 36 M 275: 17 Cr 359 0^ = 1; 
30 A. 41: 24 W R 16- iee 39 A 612 40 A 

438 "With any decision by a Magistrates 

matter -within his jurisdiction . 
erroneous in law and fact it may bo it i 
arrii-cd at after a fair trial. 

33 C. 68 (F. B.) 41 C 876: 36 C- = 

1R8 15 W. R 66 11 W. R 402 9 ^ 

7W. R 430. 18 Cr. 23 (M). ( ^ 

20 M. 224 120 C. 400 But See 19 C- n. 

439. When a Magistrate in his ‘I*®;-''®*''’" 

wiolc niiu order affecting either of the P 

C 112 : 19 Cr. 63 (M) (’18) JI. N- 37- 
«0. When other remedies are opo” J 

aggrieved party.— 33 A. 331 • S 

65? L 1914 

441 Wlicii the order made by_ the 

unjust is wiucfe fj/rn-judic*-’”!' tb 

payment of money (being 
crops attached) to a party. — 0 0. n. 
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f.*)) Potrrr* of fh^ tUgh Cniirt in 

442. Can the Ili^h Court consider the 
vbolo evidence in revision ?— (i) The 

prrp'T^iS'T^tirc ft oiiininn 5* on t}i«* »i lo of » tlirrct 
nr^Urr-. [5'>- .rf C Cs (F.B.) : «:• W. R. M flO 
M N.7V,.4ir vTfi'.lTM STiilTCr avi(MVl 
Pit J W {F.B.)* 3' A OI2s41A .T’» .W»l«o 4 
A. J {O 3) A. 41 . 2> !l lTi» 

443. (J) Sufficiency of ovidcnco-ln cnmm\1 wtS. 

non proi-»v><linr« rr.orilrr* nnilrr S. 1 1 >, tho 
Cr’irt tri’J »«- whpthrr tlioro l« on whirh 

tlio Miri'trsto ronl I rom* to tlio ronolmion ho 
h»< tmroil kt, aii'l not whotVior that on^lonco >« 
M*ficioiit or in'n'fieirnt— 14C HU.^ppS-’C 1 »W 
(ICOl) 10 C. N. 121- I*! Cr am IC)C 22 0 V 
4'*3. {rorC>../f, J.). 

414. fi) Eejoction of material evidence i* » 
jn^ntnl for intrrforonoo.— in Cr Sr"! (Ptt) 22 C X 
{P^r Tennon J.) 

irot3. [In thil Tjow it mn*t l>o I Ihit tho «Wi«ion 
to tho enntrarr in 14 C afll 22C 2^7 i< ob'olotc) 
445 . Alteration and variation of the order— In 
tho ca*o roportoil in 14 C aUl tho llifrh Court 
tubMituod an onlor nnjrr S IVlforono under S 
14.> Cr. P. C. Tlio Iliph Court lia« po«ef not only 
to lot atidi’ an order but hot b 1 «o tho power it*o1f 
It jvMi proper order upon tho faett proTod at 
the enquiry— 22 C 21" . 20 C. X 101 4 

448. Order partly bad and partly good.— Tho 
Iliffh Court mar eet a^ido the portion of tho 
order which i« bid in Ian and maintain the portion 
which Is good —2 Pat J. C17. 

447. fiemand.— In (01) A X 151 tho lliith Court 
remanded the caio for enquiry ns required by 
Subs (5) and (0) of S I4*j Cr P. 0 Where a 
Magistrate pa««cd on order under the eection 
without taking eridenco, tho High Court directeil 
t^hat the eaao bo tried oeeordiiig to law (5 C K 
71.] Where the enquiry wna confined ti» 172 

but the Magistrate made a declaration »n 
respect of 237 bighan originally in dispute, the 
High Court remanded tho case for rectification 
of the error. [18 Cr. 99.', (C) 1 Set nlse 23 C. K. 
910 

448. Subs. (7) does not apply to proceodlngs 

in revision. — Where tho respondent ngainst 
whoman---* ’ '' 

presentir * 

the Char • I 

allowed , * 

R- 1919 See CP R 1S93. 

449. Order for costs.— The High Court cannot 
make an order for costs in rcrision [O S 227J nor 
interfere with an award of costs by the Magia- 
trate. 17 Cr 318 (Pat) ; 9 C. N 887. 


450. Further enquiry.— s. 137 has nn application 
to proc^etlings under Chapter XII [^rr 20 C. 72tl] 
The High Court hss no iKiwrr to direct initiation 
orreriral of pnxecdincs [S.^ (••) Pn>rt'edine (Xo 
‘i8.tK)) 3 SreSJC. 112 sH:. C 117 ! 3 C. X. l-i: , S3 
4V. It. 58. 


Magistrate's finding as to possession whether right 
or wrong cannot he questioned in revision hy the 
High Court —12 O. C 400 


461. Whore there Is no final order under 
subs (0) High Court tviU not Intorforo.— 

In a pnxwding under Siv 145 the Magistrate 
slid not issue any onler ns required hy Siihs. 
(0) but meretr said “ I refmin frotn taking 
pruceedinga either under S 145 or 107 Cr P. C. 
just at present If the counter petitioners persist 
in interfering with the petitioner's possession of 
theiDill, I shall be eonstmiiied to institute regular 
proceedings under S 107 Cr P C "nnd stoppedthe 
proceosliBg* that he commeneed under S. 145- 
the High Ceurt declined to interfere— {'1.8J M. 


{ 10 ) Itf/'fl'ciirr, 

462. Proceedings under Chapter XII nre not proceed, 

mgs with which a Srssniris Juitge tins any pow cr of 
revision or rr/rmirr. There is no provision nf 
law which gives the Sessions Judge Hie power to 
call for the reeord in sneh proceed mgs [28 0 410 1 
Set nl'O 4C X 7Tl> ] In 1 1 A J. 1 Hi the High 
Court held that the Sessions Judge Imd nn power 
to refer a case nndor 8 14.5 but the reference 
having been made was accepted [hre also 20 A. 
1+4 15 W R 0 T>“' i« 6 C. N. 7l that 

Sessions Judges should refer cn«es in whleli they 
find tliot the Jlagistrnfe’a proceedings nre ujfrn 
iires under S 138 Cr. P 0 , is tlie solitary iiistnneo 
in which tlio pow er to refer is recognised, 

(11) Lrttfi'H Pntent aji/tctit. 

463. An appeal is provided for under Cl 15 of the 

Letters Patent from iin order under Chapter XII. 
by a single Judge of tho High Court made in 
the exercise of the ordinary Criminal jurisdiction 
17 M J 158 (F.B.) 

See the analogous Cases 29 C 280 (F. B.) [R 491 
Cr. P. C] 27 M 510 [R 107 C P. 0.1 12 M 
J.408 (8 1053 

fl^) Itet'irir. 

464 A Criminal Court has no niithnrity to review final 

onlcrs passed by it uniler;S. 145 Cr, P C. 35 0 

350 lC<t. C 192 2 Pat W 380. Hut fire— 2 

Weir 107 


XIX. IRREGULARITIES WHICH VITIATE. 


'5. Irregularitios committed during the 

enquiry 

(1) Refusal to oxamino witnossos tendewl 
I*? the parties (except on tho ground of 
er delay) 17 Cr 217 (M) i 10 Cr. 219 (.11.) « 29 M. 
501 20M. J, 203 . 31 0. 0H5| 310.810, 


(2) Rojootion of material orldonco ofr<red 

byaparty 19 Cr. 52") (Pat) 1 20 Cr 2'll(l’ui) 

0) Failure to glvo tho partioi an oppor. 
(unity to adduce ovldonco — 21 C. X. vm 

Bee (14) Evidence nnd witnesses (Xo 201'), 
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‘ ( 4 ) Kofuaal to ro-summon an absent moto< 

1 rial witness IR C. X. Hi. 

, (5) Basing final order on the ovidonco of 
a person who was not called by oither 
party 4 r 15 I'tio h c N 7li> 

(0) Failure to record ovidonco i*r 

ftp^rtv-17C X lU 21 C X «2S (U) 

Kviilcnce and witnpp*?*" and (IR) U<'xj«ion <•(<• 


Procoodings by a Magistrate no' 
powered— (j) Cr i’ t'- 
Orders in excess of the Magisti 
powers -j c. J. U''. 

. Orders with regard to property si 
boj’ond the local limits of the 1 
trato’fl jurisdiction. (-') 

r--‘) 


XX. IRREGULARITIES WHICH DO NOT VITIATE. 


459. Omission to state the necessary grounds | 
in the initial order. -Tiw omiiAiun to»tsic 
tlie prounds (on uhifli tlic liis sslffioil 

himsrlf ns tn tlu- v’cisti-TM p t>f n tiKjiiitP likolx to ' 
cnii«e !» hrcntli <>t tlin pc n ■ 1 dop’* not nmoiitit to 
an lllc"'^llt^ nliicli Mtnlp< tliP nholp propn ilinc< . i 
lint snch omi'«ion i« i»n iirr^uhnU for wliip'j tlip i 
IIisli Cwrt m'i\ «Pl icido tlip piopppijiiu;* if it i« ' 
filiown that it ln« opi'i itod to tin jm'judicp of nnr ! 
of the pirtir? ni 0 I'S (P. B.) 7 f \ .VM j 

Sep (h) Propicdin" (No 'll) . 

460. Omission to servo notice proscribed by j 
Cl. 3 13 not .in jlliL’ililv which ilrprnp* the | 
Mn?i«trato of his jim»(luti«>n ntnl will not !■« 

‘I’ ”1 iterni niilp«« it is «lr«>wn that Aome 
one intpre‘'tfd has born imtoM'illi |ir«'j«diC"<l l»r 
it 33 0 C3 (p. B.) '•pp ('•) Sortiip of Proppedmit 

Oil). 

461. Omission to servo fresh notice on con« 
version of n proceeding under 8. 144 to 
one under S 145.— iP.uw 2ii 

482. Addition of parties after the commence* 
ment of enquiry 1 » contmry to the intention 
of the Le^ishtiiro, hut docs not invAlxIatc the 
ontiuiFT 30 C 153 (F.B) Set (II) P.nrtics to 
Proceedings (112-143 ) 


483. Non-joindor and mls-joindor of p: 
win n not f.ilil — 

(1) Tlip mnimLo r l«->ni.* nivle n party in‘tpid 
remiinlir 33 0. 2si. 

(C) (Jnii-.inn to liiaUp Ih- r. ,.Pt ‘ ^ ^ T 

the d. nth of n j'-i't'i 2 C. I- ->1. 

(.3) Omission of a necossa^ pa^y. 
1.-,'. (F. B.) • iRCr r;o.»(j-.,t) i r..t « 2I 

464. ‘ Joint enquiry into several dispi 
SrP ('■) 

. Erroneous decision ® 
law or fact.-! I’at .Tir. (P. B) - i*' 
(IMt) 


405. 


400. 


Order for'payraent of casts “lad^l 
ho final order. 


after the final 
J. 2<.7t 20 M. 37.1. 


407. Eofusal to summon fitnesses. I 

111 .'••(•(li) Ktnlence ftiid nitre e« 

408. Omission to record source of ini 

ypf (IM neTi«ion etc. (n**) 


XXI. ALLIED SECTIONS. 


'489. (1) Ss. 107 and 145 Or. p. C.— The mere 
- fnct that there is r dispute concerning land, 
which IS likel} to oaiisn a brCncli of the pence 
docs not deprive a Magistrate of jnrisiliction to 
net under S 107 Cr PC (30 C 160 [P, B.! 
Sec also 31 A 449 28 A lOV 3 > O «W 21 Cr 
131(C) 7 C. N. 740 6X 94 IG Cr 211 (M) 
S»p2Weir 60 2S IS C'<ntiti 35 C 117 25 C 
.6*9 6 C N 883 , 7 C X 29 7 C X 14“ 1C 
J G32 21 17 R 07 4 47 R 12. 25 A -537 

9 C X. Ixnvi 

1.470. Where one of the parties is admittedly 
in possession. — Where tbo t’oniplainant alleges 
that the aecu.ed has threatened to use violence 
to him, if ho should go upon the land of which 
lie IS in possession the Magistrate is jnstineil m 
instituting proceedings under S 107 7 C X 

; 663 9C N 661 26 M .171- See T 0 X. 749 

OC 8.35 7M 469. StVAPl 43 • 3 X 94 
Note —But whore the party trying tO oust the 
other has a botiiHU cli,m io the propertr, the 
Jfagiatrato should proct'od under S 145 and not 
107 Or. P. C .6 C. J. 147 See 3 0. N 297. 


471. Whoro a suit is 

portlos.— 'Vlit-rc. tl.o .MWi.tniU. 

being n -inint title of the 

to hM thnl one of them <■< t« r° ^ 

Civil Court has pa««cd orders ^ 

maiingemcnt ,of the property i , g 
Magistrate shonjd take nclioti ' 

P.C. not S. 116. 3fi A 19: 2i C. 31^ 

I C. J 032- . . 

473, But when one of the partms^ 
be in exclusive possession .J 
claims joint possession, the j r p _j 
to proceed under S 143 and 
1 C. J. 632. 

... 1-1 ..1.- tocausc' 

473. . “1 

if,”^ 

regard to sandil wood t'‘rund-'r 

idoll.fi >[agistr.ate 458 

Or. 1*. 0. .and not S U5 —4 B. B 
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474. When ft competent Court hns pivon n 
decision on tfi** rictit* of iho j«nio», iho 
Ma£n«tr»to »?ion1<l jip'i'orit iinilrr S 107 Cr. I’, C. 
nti.l not nnilrr ChuitorXir. »C M*»j SlW. K 

17 1 10 u'. n 21 , Rit 40.2! Hot »«-ai c si. ^ 

475 . parties exercising right of prlrnto do- 
fence of property — u lion* tiir |ni»ir«oj»jH.«his 

tlir jn-rformaiioo of In^fw j-wj'i on b w»»to lirtal 
nro frnin'l In Iro Bctini: proporlT unO wiOnn thoir 
ami a Mn?»*lr»l • flnil« iliat n l>ronp}» «>f iho 
r*''ioo la lilrir, lio onxiii fn in*tilHto pror^^tlmca 
iiniirr S. I4-'i ('r 1’. C. Bti'l nnt to proecp'l omlor . 
8 107 Cr. r. C.— S C N 101. 


478. Bonafldo dispute. — Wlim tlmro i« « 

m to tlif* rirlit In Hio jin*«r«*itin of lanil irmnp ' 
rNo to lilrlilion,! «if A hnncti of Iho OPnrn It iS 

unfair to hind down the only party 
who happens to bo In poisossloo. Tim 

propi'r ctiiir^o will Im rillmr to Innil ilovrn liolli tho 
pirtma or Into arlinn iin.l<r S. U', 12C.V ftHJ 

S-w SO .\ I'l— C, Afrn S S 207. 

477. Proceedings taken under S, 107 Cr. P. C. 
does noi preclude action under S. 145 ' 
Cr. P. C. 'Tlmro 1* nothing pitlmr in 8 107 <>r , 
8 1 1*1 Ipi I 1117 In tlip r'lnrlnsHin tlint pmcoolinp* | 
tnVnn nmlnr 8 107 prcrlii'le ft \Iniri«tmtc- from 

! tikin^netion iimlor 8 11' Cr PC (0 J.OOISrr 
20 C. y. 100] Hilt H liptlmr nflcr iir<>cop(linff «n*W 
8 107 Cr I* 0 it "ill lin prnprr fnr the Mft)ri«- 
trafo to act, nn>lcr S. 14.' of tlioaai.l Code, depends 
on the eircnmitmcPi of encli case (30 C. ISO 
(P. B.) SmOOM. 31S 2\Vcif60j 

478. It cannot bo laid down as a general rule. 

thnt ainiplf bccniKo tnember^ of one party liftro 
been boanrl down andor 8 107, no order of attAcli- 

I ment can lio maila under S 14!> Cr P C— 30C 
400 

478. — J ’-.oisej * 

I , f 


Cr P. C But whether it «ill bo projier for Inrn 
to do 80, must depend on tlie circumstnnces of each 
case as It arises —39 C 150 (P.B.) 32 C fl0« 
21 C N 160 30 M 315 2 Weir 50 See 10 C 

127 • 9 C N Ixsn 6 ,V 91 
Note — Dot an order under 8 107 cannot be mado in 
a proceeding under S 14 > Cr P. C— (UA. J 791] 
Simihrly an order under 8 145 cannot bo mado in 
a proceeding under 8 107—30 C 443 32 C 5*>2 
7 0 ,V 174 25 A 037 

Simultaneous proceedings.— Simolianeon* 
procoodings on same miiernls under Ss 107 and 
14 j Cr P 0 cannot bo taken 1 I’nt IV &46 
14A.J.7gi 8S 207 

^81- Whore parties voluntarily enter into 
recognizance, an order under s 107 Or r. C 

>» not illegil although tlio Magistrate has sofficicnt 
^atenaU to make an order under S, 445 — S« 
3 W. K. 4 


f'*J .Vs. 144 aiiif 14.-, (V. P. C. 

4S2. Where there N a dispute roganling land and there 
IS a ,1, re'.ardinir actual iKisgession 

action should be I d -n nmler S, I4-'» Cr. P C and 


notnn.w.8 144. Cr. P. C. ( 11 C. N. 271 • 27 C 
ftl8,.11J.n 17] A Coiirtacls illegallv if if resorta 
tn 8. 144 Cr, P 0 in order to mold the hlidur nf 
taking pml cridrnce nnder 8. 145 C. P. C 73 Pat 
J 2W] 

483. S. 144 should bo preferred to S. 14S 
when tho dispute is not a bonalldo one. 

-ThoiisoofS |44Cr P. C in .suitable method 
«f aroiding a brencli of the peace if it fs clear 
npoii reading the prdioe report that the claim of 
party creating the disturbinco is not « rlmm mntic 
.» ,fW/-ii/A -25 A. 537 2SA 406 Sre 39 C. 1.50 
(F. B.) 3 Pat J 24.1. 

481. S. 144 instead of S. 145 should be re- 
sorted to, when prompt action is noces- 

Sarty. — where the procedure in 8 14.5 (4) I'lz 
Atinchment in tho case of emergency will nbt 
giro tlic necessary relief in A ease where — cg~~ 
unless crops nre promptly reaped they nonld be 
rnincsl, action oiiglit to be taken nnder 8 144 if 
one of the parties IS found to he in possession — 
3U n 17 28 M 471 32 C PfiO 8cc27C 918 
l9Cr lC02(ral) But 8rr 27 C 7S5 



of the pence is impending, it is incumbent upon the 
Magistrate to moinfnm the party in possession and 
forbid the party who is not in possession by an 
order under fi 144 Cr P 0 — .1 Pnt W 353. 

480 Distinction between the two sections.— 
Where ihcrcis a dispute as to land which calls 
for settlement, S 145 should be resorted to 8 144 
IS applicable only to tompomr} orders in urgent 
cases of nuisance or apprehended danger — 10 Cr 
1002 (P.«) 4 Pat W 234 Srr 1 Pat T 44 

487. * ■* substi- 

• agistrate 

•n ftrlmn 
145 Cr 

P C instead —24 C 391 

487A. Order under S 145 during the subsis- 
tence of an order under S. 144— ft is 

competent to a Divisional Magistrate to initiate 
proceeiliogs under 8 145 Cr P C during tho 

subsistence of an order under 8 144 Cr P C — 21 
Cr 73 (M) 

487B. Order under S. 145 or S. 146 after 
issuing notice under S. 144.— Order passed 
under S 14.5 or 14G nfter issuing notice under S 
I44Cr P 0 IS illegal— J2 C S52 16 M T 52 

488. Conversion of S. 144proceodingsintoone 
under S. 145 Cr. P. C. without fresh 
notice not illegal.— On receipt of a police 
wi«ott the Magistrate issued notice to the parties 
under 8 141 Cr P C On a gubsc<|ucnt date, the 
Magistrate ordered in tho presence of both parties 

145* wis 

- ■ ■ ■ ■ UrUI— 

that the omission to serve the notice nmler. 
Sabs ({) did not Vitiate the proceeding. — I Pat W 
534 
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MAmSTR&TES* 


[ Soc.\ 


(3) J47 <in<I 143 Cr. I\ C. 

439., Order under S. 145 cannot be made in a 
' proceeding under S. 107 Cr. P, C. 

19 M J 18. 

490. Dispute about a right to perform puja.— 
A ili«putc nljOHt Die to perforin pojt in n 

temple slioiild be ile'ilt with nniler R 117 ntnl not 
145 Or P C —11 Jil 823 20 M 237 27 M J. fiS? 
3 B R 41G 37 C. 57S-Conf*a— 2 IVtir 112 21 
B 527 

Note. — but where the dispute is in effict for tlic 
pos'!es«ion of the temple (incl the riplit to iHrform 
pujfi therein only n poition of the liiigP relief, P. 
145, applies — 17 Cr 235 (M ) 

49J. For a eompariaon— of the aeope awl pro\-i. 
sifins of the two kettiona — See 21 G N 139 

(4) S'). 143 nml 52‘* Ci\ I\ <*. 

492. IVhPre an order iiudc under R. .522 Cr 1\ C wan 
infruetuous ind m \ or wmed out. it was no liar to 
the \u.ri«d.u.ti'jTi of the Cnuuntvl Court uti'Vr K. 1 15 
Cr P 0—18 C. N loss 


403 S3. 146 and 622 Cr. P. C. compared — 

Section C22 winch enables a .Magistrate to east a 
wrong-doer of his po«“eg«ion is limited to cases in 
which tlie possession was obtained by cnmiiial 
foreo attending an ojeiiee and in which there has 
been a eoiiviition. The jirovisions of the jection 
cannot bo made oiisiimry to those of R. 14' Cf- 1*. 
C,— (-.80) 2 tVeir ps. S-e 11 C. 30* : 2 tVeir 99 . 
10 r, R, 1017: 3- A. .0.54. 

404. When it ia found that neither party is in 
actual possesBion. — An order under S G2J Cr 
1’. 0. ennnot he made. It is open to the Ifacn- 
trafe in the event of n probable breach of the pew 
to deal with the ipiestion of possession under S 
IlS_Ccvi)2NVDirf>75 



m his opinion entitled to jmsst ssion. nor can he 
mahe declaralorv order prescribed by R- 145 (6), in 
as much ns an order under R. 145 Cr R- 
be made \\\ the course of a cnmmal trial — - 
Weir (174. 


XXII. MAGISTRATES. 


(1) iriio rnn act uarlcr S. 143 Cf. 7*. C. 

4 '“" . 4-- . 


497 (2) Presidency Magistrate.— The Code docs 
not niithonse Presidency Magistmtes to act under 
S 145 Cr P 0 

408. (8) Commissioners of Police— Can act under 

chapter XII. 

Jladias — S 7 Mad Act HI. of 1888 
Cftleiifht — If invested under Bengal Act IV of 1830. 
Bombay— If invested under Bombay Act IV of 1882 
and Act V of 1902 

499 


t ites against this view ] 
(2) S'ttisfoctton of 


(3) Votm-M of jraf/littratc^. 

502. A District Mogistrate'c&n 

(1) Act under Sections 19J nml 828 Cr. ?• C wtji 
reference to a case under S. 145Cr 

(114 : 22 C 893 s See also 3 B R 410 13 C. S. 1-^ 

(2) Take action iincler R 143 Cr P. C on n poii« 

' 1 c-i ' .-k- IS--, strata has ft'- 

13 . 145 Or, P 0 

icre euats b» 

t the 

Ts C N. 125. 

603. A District Magistrate cannot 

(1) Direct further enquiry into preceediogs 

S 145—20 C 720. . . . mci 

(2) Direct a subordinate Jlagistrato to initiate } 
ceedings. 24 C 391 1 Pat 5V. 238. 

504. Sub-Divisional Magistrates.— Have same 
powers as District Magistrates , 

605. A Magistrate of the first class at 
quarters — Has local jurisdiction througuo 
. District 10 C. N 1095 

508. — 

J ,ferred 

< •. jor'S- 


801. Grounds of satisfaction must be set 
forth in the preliminary order. 

(1) Expressly — Ser (8) Proceeding (85) 

(2) By Implication— .5ce (%) Proceeding (90) 


607. Magistrates acting under S. l45 cana°^ 

(1) Delegate their duties to arbitrators, 
with the consent of the parties ^ 

I Pat W. 95 1 Pat W 748 2 Pat J 86 1 

7 C N. 461 i 6 C N. civ See also 4 Pat 'V. 

(2) Delegate their duties to Subordin^ . 
Magistrates. 31 M. 82 Pee (13) Enquiry p i* 



15] 
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XXIII. JURISDICTION. 


(t) Mmuhnj ttffhr troitl ".ftiri-tlfrtlun*’, 

>.'• Th** t^rm jiin* lictinn nnj I'** to lx* thi* 

power of a Court tr> linr ft'i'l «let<Tniin'' n cinxo, 
toiKljnilicato or oxTreMO nnj ju-ln-nl )x>w»'r in 
rolnlion id U. Such |iiri«iJKtion natiinUr «liniW 
into tlir<v> lirnu! Jiea'l5— fiTtnely, willi rofor- 
cnc('tt>(|) tlie mlijocl tnitier of llir «li*|infi‘ (2) , 
• tlif jnrtio* (i) Hio jnrtifolTr ipir^lion winch c-tlh . 
for .loci«ion. C J.r.Jl. 

)9 Jurinliction ilcpcnd* on llicrc hcin^ & likoli* 
hood of a broach of tho pcaoo. 

Llkcllhoorl (<V)) 

Tho subject matter of tho dispute. 

LO. At It the propertic* which come nn'l il'» i>'»t coi«c i 
wittiin tlic purview of t'lc rcction.— S<v ('i) l)i<«piiio 
47, 4') to 5 1. 

11 Moveables — t Miirntmtc h.n no p-mcr over 
ntovcahlu—Uii h'll Ci:’) M. N oW 12 Gr 2S»j 
(M) 2:«Plll«02 S<r{'} ni»patc(tS4'i) 

(’■i) Jjoriil .ttii'/"fHrHon. 

12. General Rule.— Umlcr F lh*Cr I’ C n Mngii 
trato Ins pirnoltciion to inntitiiio procccdmjrs onl\ 
in rcTpoct of jirnpcrlj Mtuatc witliin the local 
limits of hn jurmliction — 17 15 22 IC J 

329 29 0 hSj. 

'13. Cases. 

0) Property partly within and partly 

outside local limits.— 'Vliere a Magistrate Im^ 
pa<BC(l a final order in rcsjiect of n pro|»erty a 
part of which lies outside tho local limits of his 
jurisdiction, tho portion of tho order relating to 
that part will he « ithout jurisdiction —I C J 329 

(-) .Report of a police oflloer of another 
District.— A Magistrate maj act on the report 
of a police officer of another district in lespcct of 
that part of the propertj in dispute whith is with- 
in the local limits —2y C 


(3J I'rcejttiotis to the riilr. 

514. ( 1 ) Proceedings of a Magistrate not 
having local jurisdiction will not be void, 
when the ca«e was initiated by a Magistrate cter- 
c'-ing local jurisdiction before being transferrcl 
to his file — 5 C N 680 


515. (2) Situation uncertain.— Where the sifoa 
tion of the property is uncertain— i < , it is doubt 
ful m winch of the two areas it is sifnitc, a 
Magistrate exercising jurisdiction over any one of 
such areas is competent to act —12 O C 400 
510. (3) Char.lands.— Where a Char was situate m 
a river forming tliu boundary between two Dis- 
tricts aud a ilagistrate of the First Class m otc of 

the Districts took action, under S 143 Cr P C and 
found after taXiiig evidence, and local inspection 
that tlie eftnr really formed a part of his District, 
tbn 11 . . ‘.t ♦».» nllemi. 


Dl 

JU 


Parties to tho proceeding. 

517. Proceedings are not without jurisdic- 
tion: 

(»i) !»«. in«C some of tlic parties .arc concerned only 
with possession of portions of tlio land m dispute. 

30 C 155 (F.B.) 

18. (b) hecause some persons cl liming to to Iiasc poss. 
cssion in some way, of the hinds or of n portion of 
the land in dispute, Ims not been made n party 
(when such person is not concerned in the actual 
dispute lihelj to cause a hreach of the peace) 30 
C 155 (P.B ) See (10) Parties to Proceedings 
( 111 ) 

610. Third parties — -V. Magistrate cannot dcclaro 
|«>8scssion of a third party S-r (I") Final order 
(a-vl) 

620. Tho particular question which calls for 
decision, bee (15) Possession and Dispossession 
(2JC 23") 

(4) I'icets of fnrlfiflictioii. 

621. The distinction should not bo neglected between 
things done wholly without jurisdictioa and 
things done within jurisdiction tiiougli erroneously 
done [Per Baron Puike in 2 'il I .V 29J] Before 
want of juriN’lictioncTo he predicated, a vice must 
clearly be cstalihshed which mfecta tlio whole 
proceedings There must be an illegality as op. 


f. I ■ 

Order m escsss of jurisdiction. 

BJ2. (*) Order for performance of speolflo 
acts. See (17) Final order (322 324 to 839; 

633. (b) Order declaring a party to bo entitled to 
more lands than he has claimed Sec (17) Final 
order (TR)) 

524 (c) Orders in favour of third parties See 2 

Weir lOa (17) Final order (3S3) 

525. (‘0 Order made in favour of a party who dis. 
claims all interest — GC N lOl 

620. (r) tlrder nuade m favmir of a party who lias 

been allowed to participate in tlie jirotccdingg for 

the limited purposes of subs (a) OCX 104 2 

Weir iOO 

Ho jurisdiction when a competent Court. 

627. (f) has recently decided the question of title or 
possession — 

To take proceedings which ncces'arilv must have 
the effect of modifying or even cancelling aay 
prenous onler pa«e<J by a competent Court is 
to assume a juris iiction which tho law does uot 
contemplate 0 B B 216 

628. (2)6“* already seisin of the ruhjoet matter of 
dispute A Mugi-tratc is not competent to pro. 
ceed under S 145 w ith regard to properties which 
form the subject. matter of a pending suit in the 
Civil Court. (.JCC.370-C</»tro30A 331] The 
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SlIsCELiaSEOlfS. 


slimild if 

107 Cr. P. C [dC A. 101. 

(■TJ) 


>«ry ntitlrr S, 

■e (21) Allioii Scvtiuiia 


r.>; Jtcfiixnl to exerci»pJni’lHtUvt{on. 

520. Moaning— Anj t>iolition of the J.m wlucli «li?. 

]>ri\csa lufty to tlic )ircx.''odin(^ from ill-icin'* 
t(ic n<?cc*«ary iintcrnh liiforc tJio Court i n.ililitiR 
It to jirriio at a torroct (.(mcliiiton on two \iti! 
I>oints -u2. (1) niiiiix-lii'ii^ion of a lirc.acJi of tlic 
(2) posiiMvioi, at tlm date of tlie |>relimi. 

II irj order, w oiild amount to a rcfuia! to ctcrciic 
jiirisdiLtiou bi t!io Mauistratc — 17 Cr. 217 (M). 

Orders amoantmg to a refusal of jurisdiction. 

to Bummon n ncccsaarj witness. [IS 

631 (2) Failure to rccciTc evidence tenderod lira 

7Cr 217 (M) 3i C H40 21 M. till- 

III Cr (M) 4 p u line p jj 

532 (!) lU'fu^al to proceed furtlier .after matin'^' tl.c 

'^‘7ox)VtUT' “ 

533 (•!) ll-rctioa of material evidence arbitrar.lv 
I'JCr 5.>'l(l'at) 3i0. 8K», 

534. (.) llclianco on mere cridenea of title fo, 

-m Vm ‘"’’•‘'‘y O'l possesBiOD— ICCr. 

635 ((.) Failure to hnd wluj, of lt.e parties wa« in 

potion oitl.cr on ti.o date of the preliminary 
1 v" “ '^‘‘fo«'d*>'iUnwnll.atl.creof (ifa 
|. rtv Im, been iyon?f,.lly and forcibly disp.^isv 

nn"-M"i*“o ’, '* l'<'**'We HI Cr. 23<» 
i'l; -M P II 103J 32 0 


[Sec. 


Court’s power of transfer - 
Tiie Ilijtli Court li m power to traii«fer prueci'dinin 
under S. 14.7 from one Court to anothf r, milijixt to 
all tLo coiidiliona tmiler wlncli atm Bfirunlir 
h. ri'Jti can bo made, /‘n, — .'IfA .VH • 2i5 M I''‘l 
1 1 1) C 01 s 2V C TO-t {IW Cht,v J ) : (’„n -2.) U 
ITSl- I‘' C. .V. mil. S « 217 1 2s C. 7iyi ircr 
7-«i,/.,ry). 


[In 18 C. IT. 303— Tlio Court aflor carefully con'i 
derin„' tlie c.aaea— 2S C TOt) 27 Jl, 17'» '2i5 i! 
ISS 2 C. J. (lit and .Tt A. f>.ll:1ieM‘‘>vean' 

of opinion tliat a p irty to a uinler S 

l-to 14 not entilleil to an niljoiirnfiicnt of a ciS’ 
under aubi. (a) of S j 

637. District and Sub*divisional Magistrate 

•V Diitrict Jl.iyKtrate baa jari«diitiou to witl-iiri* 
a case iiodor .S 1 17 to lii« mvn tile ami trander 
it to a Ma"i4trata of Hie (ir't c!a«4 siib'iniinate 
to him.— 10 0. X, 10S.7 : 2 C, J (H t : 5 P. IS. 

22 C, 8'.1S, 


638. S. 1D2 nppllot tn procetsJin^ under S H> 
Cr. 1*. C.— 2 0. J. r.U'22C. SPS s .1 D. It. 116 • ^ 
C. X. b2t See 13 C. X. 12.7 

530. Transfer by a Magistrate not empower, 
od to do so.— IVJicn a M.i!:istratc ctiipiwered 
transfer priH'eedinjr’i nnder .s. 1 1.> tran*fersufii 
a can* ti) a Mnrtstmle enijiuwcriul to act noJfr 
tlie Boction, tlic pni<.eediiiffii bv tlie litter 
not In* Toiil.— Fro. 1 C. X. b_M j 3 C. X C-fl 
C 370! 150 P. 1. lill.’l 

640. A Magistrate of tUo 1st class even 

duly empowcreiltotmiMf.rta.eainn only inji* 
fer nn rnTui*i or trial rol itin.r tn an offi'jiei 
cannot Iranifer nil tellaiieous priK'euliujr’ 
proceciliiisi iituler Cli.aptor SII -1 C X '*•* 
bee 20 C 370. 


XXV. MISCELLANEOUS. 


( 1 ) Oiulei't of llevfn nc Con Hi. 

i.‘J’ la!.';!' 

fi c M3 t ,6 w II 21 Area j '” - 

Bengal Icfv of ® « .of 

Miifi.trate^'ln bo maintained by a 

~neacZl:f,'l ^^sTr! adrf cT"*" ^ ^ «’ 

posse33iQil“^gtven by'' H a 


1‘J12 


• wrong— laj P. L 


Note howeyet 


0 (21)1) 


Poxacs^ion given in Ilutwa 
e of mvncisliip and tlmrefo 
purposes of S 145. See (1 


''uido7s‘'4rSurve^^^^^^ 


lleeord uf nntlits is without jurbdiitiuii —21 C h'* 
1079 

645 (5) An order bv a Seltlonn nt 01hc»r gnb^titnlmf! 

an entry in f.ivniir of the iiii«i.ceeB»ful party >''** 
not the e5oit (if ovuting in due coiir'e of law, " 
Ruc*?e«sful piity in a proeeeiliiig under 1^' 
Or P. C.— 1 pat W. i;i». 

548 (G) Finding Ilf povsea.ion by a Mimlatdar under 

iloaib Act III of IR7(i is not concIu«ive — Si* 5 o 
3S7. 15 B 2dS . 20 D 3!>1. 

C^J Sir ( ter It a II CO ns. 

5*7. Appointment of receivers. — A Jlnpi'ii^*® 

haa no power to appoint a receiver after .att icfuOo 
under Subs (4) Pro —3 Pat J 147- PSt T 3H 
Cob — 13 Cr. 295 (.\1) 21 Cr 73 (\I ) 

648. Admissibility of tlie Final order in eri' 
dence.— Orders under S. 147 .are atimis'ol’l® J>“ 
frenenil principles as will as unclei S. 13 of 
Evidence Act —29 I. 24. 

540. S 185Cr. P. C doss not apply toprocecrh 
inga taken under 8 145 Cr P C— 12A J ^160 

(.3) Cotft. 

550 See s 148 Cr. P. C Notes Nos (6-16) 


rttwru TO attach SlIUiLCT (IT itlbl'lTTK. 


253 


146. (/) mile .\lT5i.lr..((.4i.™lrH tint ti.iiii!i.rilii,- puticb wa, tlicn in ,nrli ponoeainii, or h 
row, T In tiiial'le to Ailistv liinisolt n, to wliidi of llicm «a, ll.oii snd, 

I«"'rb.!oli of the siilijiTl of .lispiilt., l,o niay allud, it until „ 
rompciciil Court Inu ilderniiiinl tlio rislitu of tlic pirli.r. llirrcto, or llic pci!.on cntillcil to 
ptist.c‘i«it)n llicn'of. 


(-) ^\ Ill'll llii> MnuNttntc Attache-* the ncilijeet of dispute, lie miij-, if ho tliinks fit 
npi>omt A recener llicm.f, who, siihji'cl to the control of the Magistrate, shall lia\e all the powers 
«f A reciiier apptiintcnl imder the Cisle of Civil IWciliire. 


I rojtttHnl ttllK inlmritts ftt Ifir nertton. — nnb-w/ion (2) n/sootion 146 n/ th. 

«"J thnll If n t lr.i, flUBcJy 

lVf>n 1c\ Ihnt, in ri rnl ../ .i r<r»irrr ../ j>ro)wrfy, thf nuhjfel-mnlter tn tUtpute, leni.j »uu<e<iiienH,j api^nnled by 
t«y Cin/ Cu'irl, i>.»..'.„.An J,- m i Z- t,\fr tn h,m by the rcctfter appointed by ihe Mag, <!, ale, teho ohaU therenpon h- 

di^chftrgCiX** 


A t'l'amjome 


S iw S Wl (IS‘ 


Scope and Applloitlon of the 
occtlon. 

(0 R. Hfi, coriill in to S. J+-’i 

{”) Comlition rri'cislcnt to juri«<tii.-lii»n 

tJ) Mcanini; o{ “unn»,k> to » Itim^-lf *• 

l*J Mnpmtruto'a jiiri«ili«.iit)H t*’ onstol if it w pos- 

. *** iliciile tlic finpstioii of (tiMsiaiooi). 

VOJ S IWJ docs not rolievo tlie MAi'intiato from 
. to decide on merits, 

V’J If tlic cotitcniliii? pirlics arc fount! to lie in 

JHUlt ll'ISSCStlOlt 

(i) Junsdiution not ousted licemsc pirtics arc 
airt.idy umUrrecunt) 

tSJ .Vctioii utitUr .S l4rtCr I* C enum.t be taken 
Z'lt \f ‘■’“I"*') '* completed 
(im p * oldifjation to take ctidencc 

\ ) lo«*cs«ioii irreippctirc of rijfhl or title ousts 
juriadiction. 

illl evitlc-iiee cannot Ite disrcKardcd 

/lai “strike off' proceedings 

t i> JiligistraCc not liound to make local enquin 
order 

t 4 Nature of attadimmit i.uder S 140Cr P C 
K‘QI Frcsli attaclim»nt nftorrelea«e 


Ilf of -itotes. 

2) 8 310(1801.0) 


(10) noundnrj Piajiutes 

a?) Property imi»t be cajublo of heinji dehned 
ns) Properties wliicii may not bo attaclicd 
(If) Wbcasubject.mattcr IS divisible only the poiti.m 
rcgardiDff wbieh possession cannot be found, can 
be attnebed 
(20) Procedure 


II. RooeiTor and Administration and Cis. 
posal of Profits. 


(I) Ileccivcrs 
(.') .Vdministrntion 

(»i Magistrate's power of the liisposil of profits 
(l) Withdrawnl of atiaehtimit 
(V) Magistrate bound to release property on 
juduatiou by iiimpetent Court 


III lillSCSllBnOOUS. 
tl) Revision 

(2) Order binds only aetunl pirties to 
teedmgs 

(3) Civil Suits cuiiseijuent upon the order 
(ij Effect of Mohtion of the order 

(>) Costs and other matters 


i. OBJECT SCOPE AND APPLICATION OF THE SECTION. 

■S'. 140 Vorulla ri/ to S. 145. I (2) C«»nf/ffoji />»*orcffc«f fojin'/s<f/r//oj|. 


f-f J -S'. 140 Corullari/ to .S'. 145. 

1 s nr. Cr P c IS a sort of corollary h. S 143 
^mi tlip legality of an order under it dejiends 


On i(s liainng been preceded by leciil l.roceidiiiffS I 
''nderS ir. Cr P C and on the Holding of an 


onqu.ry as to the fni t of possession under S |43 I 
(«/ onciing III the Magistrates finding either tliat ( 


‘’f the contending pirtica n as in possession 
tfio date of the preliminary onlcr or that 
possible for him to satisfy himself 
winch party s\ns in possession onthatdate 
V 'll C 810- 14 C K »ei 12 C 

jN 9 c N iTxv . 11 Cr. no (q 1 C Ia. 

'V. It 4 17 W. R W 1C M T. 

ih. I "‘•'•>10 M II Pro 2S.I1.70 2 A J. 

nil 1 t) j ojo j 33 


2. It IS only, when, after making a full enquiry 
into the fuetun of aetunl possession tlm .MarrJs^ 
trato finds tliat It IS not possible for him to hud 
who IS III possession of the subject-matter of 
dispute, that ho has yurmliction to procef^l 
nnder 8 140 Cr P C An order under H 14<> c> 
P 0 would be ultra I irrv unless the Ma-ristrato 
records a finding that he IS unable to hnd which 
party IS in actual possis-ion undtr Section 14.'. 
Cr. P C [40C 10o -9 C N*. W 27 c 7^3^ 
fi C 297. 14 C 361 1 C L fC J8VV*J; 4I 
17 11 B. 3S2 7 B P. K- r. B I! 7>3. i« 'cr' 
2-iy (M) . 16 M. T. 02. 2 Weir Ilrj. M H. 
28-11-70 • 20Cr. 8_"l (Pat). J O J. 2l* •‘n 

CrU7(N)] 
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OBJbCT t^COPE AND AlTLICMION 0» TIIK SECTION. 


[ Sec. , 


(!t) Mriiiiiiif; of^Uintiltlc to /niti-tfif 


8. Question of title. — A rtnti'it 

take action iimlcr tli'« settion tnenir l>ecao««* 
!e I'j nnable to sati'f' ?i{m«eif as (owhiciiof 
till' jvirtiei t< cnfiffctt to j»>«.f«-ion r»r ha* n 
to the j'ri'jvrly Inability to dceUl,' the i|iiC'-tiou 
of a richt to the property in rti«pnto will not 
justify the atf.aclmient of the pri>i>i'rtr nmW 
S ItGiC^ 15 it 7kk5.7 U It l<v . 10 U. C 

Sll) 

4. Property in possession of a person 
other than disputing parties — Where the 
latiii was ol-Mtneil by one j'arty as w^nfmclnaiy 
Tuartsrerec of ime !;. nnil by the other I»arty as 
ilonec of the »anii' S . nml the Ma^i-tmtc t.ii 
rn()iivre found that the property was in f.wt in 
pMi..cs«ion of S but *-hc did not claim to he m 
pO'<es--ion ind wa- nut a party to the iltapnte 
l.cM that the Mi^i-lratc ou^ht, under such 
tireuiii<‘t.iiiee' to attich the propertr aiidcr S 
\«5—*jS)Cr JrjiP.it) 

5. When one of the parties has been put in 
possession hy Civil Court.— Where the 
petitioner waa put lu po««e"ion of the di<puti'»l 
property in eiecumm of a d«ree ohtaincil hy him 
in the Cinl Court, it docs not he with the 

trato to sft> tint he is nuable to satisfy hiin*eU as 
to who i» in l>o» ’«'ion lie sboiitd find |><>s- 
ges'iun in nceunlanee with the decree nn«l is not 
conijiclent to attach the propertr under S. 146. 
—.12 C 7tW Srt- 7 C X IIS. 6C. X. Mis 14 
C X s.ei But gcf I C. L 27d. 

6. When nono of the patties have com- 
plete control over the subject of dis- 
pute.— It i« onli when the Mayiairate fimU 
tli.it the Btrup.rU' for pas«e- -ion i* polog on and 
none of the furtics are able to proic a complete 
control iner the subjcct-tnattor of di-pute that 
the ohler under S V46 Cf P C. can Iw made 
(5 r R I'll*?] But where r.ich p.arty U found 
to lie in p.w.»(..uin of ch,<rofvnf jryirf. of the dis. 
putedbnd, a Ma-'i'trato c.uiuot |».i«s n't order 
for att.ichnient under S ll6Cr V 0. — [v» C X 

7 Iiand aubjeot to dUuvion — Land which 
on ms t» Its reinauinn- under water, cmnot Ive 
coii«idcred to bo in the )Ki><es«ion of nnv of the 
jmrtK-, should bo att.acTiid under S. 146 Cr T C. 
ui the t.i'c cf n di-pute within the mrnnins of I 
S.1V>0)— 20C. N 1014 

8. Enquiry into possession pending before 
a Bevenuo Court S 146 cUies notciirnl 
M »si«tr.ite juri-diction to pT«< nii order of attach- I 
nicnt in a di'pute belnecn parties whewe rights 1 
would have to In- detennlncd hr Rcrenuc Court. — ^ 
li.\.3lVl • j 


• S. 143 
atcmcnt« 

months had eipin«.l from the dite oiT^hi^h 
the ptiKoeduit; wa* drawn up, hut applied for 
time to file wr.ttin -t.atoments, h.M. thal the 
MngKliate <lt,| t„.t net nitheni jun-dictiun ta 


tefii-mtr t*' grant time and in nttachin lU 
the disputed land under N. IP'i Cr 1*. C — [U 
C. X- K>. N.V 11 Cr. 1»1 IC). Von —12 C X. K») 
Ilut Hhiiithe iili*cnce of erideiiee is daetot'e 
rcfu«al Ilf the Mntr5«trate to t-miit a rea'pejl’- 
J'nyerfcir adjournment, an order of attachment u 
inrahd [I Ihit W. M ] 

(4) Mfti/ittnitr'* Juri'iftlrtioii /«« oii’i/cif f/ 

/f fs jtoxilblr to iiecitlr tlir •juration 
of 

10 U'hire, in an ciujuiry as to pu-.c^-iun the parti'S 
put lu cliims Uisfil I'll different tit!-.-, one cU.’a 
lug under a Will, another under a partition, sott[*- 
mciit and Will and the Mam-tmte hoMing that If 
was unable to d.-cide »« to the qne«tioa of jK'-i'S- 
Fton, onlered that iho projicrty do remain BO'hr 
Court attachment till the j'arties had settW tlnr 
differences in Court Jlrhl that the Msei-'js*' 
acted w ithout juri'dietion and should hare doeiJel 
the ii«e«tiou of po.«c««ion.— S Jf. T. +f7' 2 We.f 
40 s M. Cr. Her 1 1 of •W : i*£> of *01 : I tl' ef "Ol 

(,“) .V. 140 Cr, I*. C, Oort not rrlieir Ihf 
Mtiijfsfrnfr froiu fit'* Oiitt/ to 
iftrftle tin tjivrffjt. 


11 . 


116 doe* not cnvble n Masi-trate to • 
short cat nero-s a pMici'oiUntf uoJer S. * 


C. on the ple.a lhat the ilaim« put forwan.! bj t^e 
pirties lira' conflictinfif and require a drci'ioa *“ 
the questions of littc. Ho i« Imund. i.f d i* f"'*'? 
to come to n finding as ra'srant* the 
of possession nr>tw5th«tnndinB the 
The spiviil prori'ion cont.iined m 8 
not TTiennl to reliero the Mnci-tm^e , 

dulr of dicidinp on the merits [> M. T t 

J. llOi 2 Weir llO-See 46 C. UV3 W. R. (S M 
2^1 An onlep made nftor nrbitnnly 
ercry piece of eridenco that micht j r »t 

Mni'i'tnto to a correct conclusion i* wd l”' 
C. X. 1050J. 

(O) If ttir cojifrmffuff imrtie.i arrfoiiitO 
toOr tn Joint yio'vi'ivioii. 

12. A Mapistrato h.is no luri-d.elion to p.ass nn opU 
under S, 100 on hi- tindint? that the eonfen-i 
parties nn* in joint pos-c—ion of the » t-pu 
.n>,>.'rty. Neither S. 143 nor S. 146 Cr. 

applies to eases of joint j'o;--is*ion. [10 L . 

lie N.5I2- 1T0.X.203 0 8. 

lO-t: 2 Weir 10''j. Where the nral pirties 
ioinllv eiititloil to the di-pnted property “'y. " , 
to bo in v>cs,-e.s.iou of different portions of ”i], 
scefion will not npptv [t* C X : 11 C . ' ' 

24 W.R Td] where (he po-*cssmn i* by turn'. , 
is oiistcil [S-r M. Cr Rot. Fa— ond 101 of 
.V Magistrate cannot after findinc joint ' ^ 

dirccr that tho rooms io dispute shoni' ,. 

cps'ued ercept in the presence of certain pnhi'c 

otbeers [2 W rir 1 0^) 

(7> -.TnrhOirtiou not oii*tn1 beeoo'e 
jHirtiei-' rt/r tilrfdili/ unoer 
srru I'/f J/. 

13, A. Magistrate is not ousted of his 
proceed under R. 1 15 Cr. l\ 0. ond uUiiu.afely 



16 ] 


onjrrr «corK wii appmcvtiox of tjih skctio?;. 
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to pt«»» *n rnlrr nnilor 8 1 Jf! nn finilin;; tint 
nrithpr partv !■ in nctiml jvo«tomioti, morcly lx** 
ho hfti\ pT^coil jirorioinly nn onlcr tin«lpr 
8 107 Cr r. C Bsmin«t l>oth tlio port!''* — IR Cr 
12;i(C): 5/va<1C l.V)(F.B.) 

{S) Action timin’ .S’. J4fi cituiini tic tiiKnt 
licforc rmittlrj/ I* romplctctl, 

14, Ko BPtioji cm In' InVcn nmlor S HO licforo 

cfrniplctinp tlio cnqnlry nmlrr S I i."i n« rc»|Mirc«l liy 
B 14-" (4). An onlcr njijinlnlinp ft Ilccfi»« r untlcr 
B MO (:*) iK'foro comjitptitip mcli enquiry is 
uffm iirr#— 10 Cr .VtO (M) M). J 212 11 Cr 

50 (O- 12 C.N. f-00 

(U) MnfjIntratc'K nhltfiiittoii to tnKc 
f r(flrMrr pnnilutt ni'dcv. 

15, Under R. 1 1” Cr. P. C. tlie Mncintmtc lins pot no 

jiirNdiclion to i««ue «ny onlcr for tlio ntlftclimcnt 

of tlic disputed property imlcix nnd until lie Ims 
made tlie enipury wlileli !i contemplated ti% R 
l-t-i Cr P C that IS to »ay until lie hat rrcriint 
oftif foii»i'<ferrJ the CTidence which the iwirtiea 
pot before him— I O J 2I2' 20 Cr U7(N) 
WC. lOr. 12C.N ffwi 1 C L BC 1ft W It 4 
St C PtO n Cr VO (C) 2 Weir, no 2A J 
149 See 14 C N PO. 14 C. N TCi 12 0 L 221 
18.3310M n.(ap)4 

(10) 2*o^^cit^lou irrc>t)>cctlvcofrlohtor 
title Jttrhtllctton. 

16. AMnpi«tmto cannot proceed to attach the land 
beennse the posscsaion claimed i* without the 
“eolour of law ” If actual possession is estab- 
Ii«hed, a Jlspistrate cannot refuse to recognise it, 
because in Ins opinion the right to posses# la 
♦loulifnl [21 Vi’ R 401 Where a person i# m 
possession, he is entitled to bo declared to bo in 
possession, irrespectiro of the fact that bis pos- 
session IS only that of an agent [3 C L 9l] 
Possession of tenants is possession of the land- 
lord within the meaning of S 145 and cunts 
lunsdiction under S Mb [ 15 W B 1 J) C N 
hS"]. See also iladraa Cr, R, P. 99 and M9of 
1904 lloflOOG 

(11) Dnriniicntari/ eritleucc cattuot 
he tllsreffartlril. 

17 . tVhere a Jlagistrate in proceeding under 8 145 
writes a lery brief judgment and without speci- 
fically referring to important matennls placed 
before him (eg — Record of Rights) — liehf that the 
order nnderS I4G could not be supported (case 
reminded] 23 C N 910. 

(13) ^^^f/t•it|‘ate **stri7,c off'" 

procccil(tiu». 

IB, Where proceedings under 8 145. Cr. P C has 
once been started, the Magistrate has no juns 
oiction to strike them off He must pa«s an 
order under S M5 or under S 14G— 20Cr 404 
(1*0 • 11 W. R. 9. 

(l’’l) Mnqlsvnte not houml to mrthe local 
'■iiqiit,.)/ before ;mss/nff the order. 

"n'ere is no hard and fait rule of law that a Magii- 

•rate is bound in erery cme to order ft local in 


rcstigntion tinder S. 14S Cr. P. C. before ho can 
proceeit to attach tho disputed property under 
H IWCr. P. C— 20 Cr 17 (0.). 

(14) Xature nfaitachmeut under 
S. 141} Cr. r. C. 

20 .\ti nll.nchment under S. MG Cr. P. 0. connotes more 
than a Cml Court nttachment and implies tho 
Inking and keeping possession of the property 
nttnehed by the Mngistr.atc [ 21 Cr 73 (M ) • Con. 
3 Pat J 147] Tho possession of the Magistrate 
after attachment is on behalf of p.articular party 
who may l>o able to establish a right to possession 
in the Ciril Court [ 32 C,ft''0 20 M. 410- 10 M. 
T 573 See 2S C 8G ] The Magistrate is not 
entitled after the final decision of tho Cml Court 
to retain m his hand the profits derired from tho 
property during attachment [ — (’13) A N' 100] 
A Magistrate cannot treat the profits as derelict 
nnd hold that they had lapsed to Government bc> 
enu*e the parties had taken no steps to obtain tho 
doeinon of the Civil Court within n reasonable 
lime ( 123 P L 1911] 

(lit) rrc«h attaeliuient after release 

21. Where the pmperty attached was released on tho 


(10) liouudary dtspnles. 



point 01 iKissessiuii— s n 11 .u 

(17) Property mu’it he capable of 
hehty defined. 

23. Before a property can be attached, the subject, 
matter of the dispute must be clearly determined. 
—11 C. N 19fi 

(IS) Properties tvhlrh may not he 
attached. 

What cannot bo attached.— 

24. ( f 


cannot be ftttaehed in ft dispute letween the rival 
landlords [5 C N 10'>] 

25. (b) Cattle— Moveable property such as cattle 
cannot be attached nnder 8 14G Bat where the 
posie««ion of the cattle is a necessary concomitant 
of the property in dispute an order mar be passe,! 
—t r»t J. 350 • (’12) M. M 540 

26. (e) Moveable property— R 140 doe# not confer 
on n Magiitnile the same power a* to attachment 
of moveable* as of immoveable property— Rat ftMj. 
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r.ECt:r\'Eii, asti ADiimstrATio^s axd T)1s?o«5vi. op ri:onT<«. 


[Sdc. 


27 (d) Blosquo— an onluT under R t-W Cr. P. C. 
nltachms a mosque i* withonl joH-iliclinn — IM j 
P. L. 1P03. But S(t 2\Vcir 110 : 2 Weir 112 

(1!)^ HVirn .nth/frt mnttrt' /* itlri'tiMr 


' 8 . Tfi<* snliject-niatter referrnil lo m 14.1 fthd IV» 
nrivlio read a < Trlemn? to the trliol** or to any 
cfimpon‘'nt part tlifrorif. If that componi^nt jinrt 
is distinct and 'cparatite from Hit* rc«t, it cannot 
Hrlitlr l>c JjoJJ that Et>can«c tlic 3fa?i»tn«tc- 
i^nnot find po«5o«»ion of one nf tl*e coTn|«»nent 
part® lie is bound to attaeh the whole —3 C.K. 71*1 

21 w R 73 n c N las 

29 (2) Where in n <li«putc roneernin" e^rfain colli' 
cries, the Ma^»tratc found that tl.c Br«t I*arty 


were in po*«(*«*ion of the oTIee huildin? an! »” 
ca«fil>o'ils ,and borinoas poperi hut t*-at Jt" 
■ecunil partr had only nhoat 2 weeha prio* ti 
tht commf ni'Otnent of the proeoetlmr*, tad ia 
ft hJ!rh-hinih‘'l flftil unirnmntMt' m.inn<’r, >-c- 
ceodtaV in ol.iainir:; jioestMsInri of the p'"*, 
wharres. tnm'var* etc, and the >Jari«trate r'S'- 
iJenn— hrrtKoIf Imund to consider who '2 
ftctnal j»o««i**«ion, diolarrsl ji'^«f'««ion in farr;' 
Ilf the sta'OTiil party— {, that the opIt ks* l-a h 
a« p Jttini' the second (>aptr in possis'inn aNn t- 
the pfaion of the pro;i>'rtT in pio-'cssinn ef I * 
fir*t party; (vn<l that the proper opI *r under tl' 
cif».am«t.ania*s was an ntfaehmcnt under 5^. If’ Cr 
P. C.— 22 C. 

r-20) rrnrrtliirr. 

30. For Procedure. ?«•. S. 143 Cr. P. C. 


II. RECEIVER AND ADMINISTRATION AND DISPOSAL OF PROFITS. 


^Jj Hrrefrert. 


31. Receiver cannot bo appointed in antici- 
patiou. receiTf r rtnaoi he api>oinie*l onder 
S 140 (i) Cr P C before tho completion of the . 
ennuirv uuder ? 143 Cr P. C. — 13 Cr. 33tJ ('!.). 
f< M T 314 


32. The Status of a Receiver.— A receiver , 
appointed by the C'urt II not an ‘o*mer” of the i 
property he holds ns a rocciver; if he receives i 
recta profits etc he does not do so on his own ! 
account, or as a^ent or tmitce for any person 
hat aa an oj^cer of th* Court and ns tnanaser of , 
the property on its behalf, {20 0.721: 14 C. N- . 
GSl] .A distinction should be drawn between a 1 
rcceircr appoiuced coder S. >43 (() and one I 
appofnied nodcr this section. The former has not I 
And cannot cserci*e all the functions of the latter, i 
lie IS on*y an aceat or 'errant of {he Afa^tUtrato I 
{13 Cf. 295 (11)] The pos'e'riou ol the receiver 
may for the purposes ol S. 143, be recorded as 
p^t^unn on h<half of the /►trty, who should nlli- 
mately be found by the Msci'trate to be in po««es- 
sion, ns for the purposes of limitation the pos«es- 
sion t>f the receiver is held to be that of the party 
entitled to possession {10 M. T.573 -^cc. 27 C 7R5'; 
2(1 51.410 I 

33. Powers of the rccsiver . — K receiver who 
has been appuinted under S 148 Cr. P. C. in 
respect of any property in dispute, is entitled, 
Bnlc«* some special circnm<tance is established, 
not only to the subject-matter of the proceeding 
under S. 145, bat also to the accreted land, and to 
ffive a pvfxl title ta s tenant under him — «ucb 
title will prevail B?ainst a treojia'-er but not 
aminst a person who estnbli'hes a title to the 
accreted land, ar/jnired prior to the Tcstin;; of 
the lands in the Receiver [U.C X. f>Sl • See 10 CJ. 

3>J. See alio. Civil Procedure Code, thder. XL. 


(2) Atlininttfraflou, 

34. Rower to lease out tho property— A ira«ri» 

iw‘‘nr\v'^%ri^ attftcheil under" S 

l«» I U. as] He does not act wifbont 


jon'dictfcinj n enrcclhr^a le^teforn term ofyes” 
on the app! cation of the and mahics *5* 

other nmncemerit [20 C. 3'*2] 

Administration of temples—whne the p-a* 

I«*rtv attache 1 i« n tern ole, the riirhf* of the perrrti 

• . . ' TIP jisji-tn^e 


cnmintjnily tna«t be pr» 

hs« nn jnn«ilictinn to claw tie temple ba: 
mvte the he" arran.'emeat poMible for pah* •* 
- Weir 112. 


•omhip — 2 UVir, 110 

36. Rerishablo property.— If the 
pen«hubte nr difficult ta beep in cu«tody, * 
Msri'lrate may «ell ft and Jreep the nj 
proceeds in deposit pending nn ndjudicaliof 

a competent Court. — 1 L W. 1032 

37. Live stock.— If a forest is ntt-ncheJ, the 
tmte is entitled to the elephants found 

it i f 12) 5r. X. 340] S miKfly if a «''' ‘i 
attached and cattle is found within it, ns psrt *= 
parcel of the propertv attached, they may 
tahen into poe.cs'ion [ I Pat J. So'i) 

38. KstoTe of Proceodiugs in adminis^* 
tion.— The proceedmsrs of a Sflb.depnty 5**-^ 
trate, depute,! to settle lands attached under 
140 Cr. P. C. hr auction nre not judicia! pW- 
WKlinss within S.4T0 Cr. P. C.—20 Cr.f47 {Pa‘> 

39. Status of Lessse— The lessee of a propert.^ 
attached under S 14C Cr P. C. may he 
down under S. 107 Cr. P. C. if so neces'a^ 
the interests of public peace — IS Cf. 1007 (”•‘‘1 

40. Duty of Magistrate ou appointing Eec©* 

iver. — ^TUe hfUEpstTute should on appointing 
Receiver pire him proper fnstrnctioas with re^^ 
to the muMiemcnt of the property attached- 

ISC. K. 1245T 


(3} Jtafjinffate't poirer of 
ofj>rojjt*etc. 

41. Magistrato ciunot deliver any 

or the property, before adjudic^pu d> 
Civil Court, to any of the 

Ifacistrate cannot direct the property 

to be delivereil to any party even after ennrt 

•nr the procecdin!r in the {rround that there 



>ii«rEi.i.\N’Fors. 
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[6] 


no imtn'' lnf(' ■i'>nL*''r of n I'n-ioli pf tho |>p'»fp, 
until on'- i-r tlio ollmr In* plilninfi! nn onlor of 
« CmiI Cmrt in M- f.HTiir [I W. lOTI?]. Ho 
i* pnlitli'l to nfii*" to linml orrr tlio profit# 
to nny pnrti j-onilir)* llmt ciont { JSH 1’. 1, 
IHll] Itiit lip nnn'>t tront tlip jirnifiln n« dorcliot 
#nil proportr of foromniPtit, rrrn if tlip pirtio# 
tnVo t'o oiiliiii n rm'onililo tiniP to obtain 

# iloci'ion pf tbo Cml Court —[lit l\ L lHll] 

(4) 11 flhtlvinvat of titftirhturuf* 

12. Wlicro n tliinl |>nrty roin r« for«ar<I nftpr tlic 

BttacliTTipnt nnil offor# to nn<l i« bIiIp to jirorp tliit 
nonp of till? coiit< niliti? pnrtifn In'l over l>ppn ■ 
in j>o.«p-«inn of tbo il jircijw’rt r or Iiml nn\ | 

intcTp«t It) tlip hri 1 in 1 tint lio 'rn* in pwonnion 
of tlio »-itiir, til'- 'I ivi^tmlo oiislit to Mitliilnn 
tliP attnrlin,. Ill -[Jl \V It 10 1 Tit \V .17.1) 
A witliclmnnl iif nltni liinriit lim tlio pfTi'ct of 
vacitiii" tl'- i>ri* I • >1 ii,'< If tlip jiroiirrlT ban 
to bo nlticli'l ni.'iui, fn'nli iiroctoilnijr# mnnt 
taVen on b r S. 1 l*i - [tJ'i \\\ It (is) 

'o) Miuiistrntt honii t to rrtnf*^ pi'o/irrf!/ 
on fntfiullrfttlon tut roiniirtrnt Court. 

13. Once the Cml Court In* ilotcrmlncil the right* 


of tlio |inrtip«, tlip Mngi«tralp cm«r* to Imro 
nny niitlinriU to rotnin control of tbo nttndiccl 
|iro|>crtt A Mii"i»tnito net* iWtnr i urn m ri fin- 
ing to pm* iKinio^sion m jriir-iniicc of tlio ilctcr- 
Tninnlinn liv the Cm'l Court on tlio proutid that 
the other |nrt\ 'mi* going to njii'nl to tho 
Cml Court —[7 lliir T tfLI-J See U 0 .V 
icij A Mngistrntc CTiinnt refuse to nbicio 
by the onler of n Cml Cmirt bci iii«d the nppcl. 
late Court lit nil nppe.il from tlic Cml Couit 
ilccree ha* remarked that tlie “iIcfciKjant’s e\i- 
dance of onjoinient i* ei’inllu 'vink” — [17 M 
T .ISG) It 1* not necessary tlmt there slioiild 
beadecrec in faroiir of all tlie parties to enable 
the Magistrate to uitlidraw- tlic nttachnient. If 
there i* an adjudication by n Cml Court in 
fnitinrof eome of tho parties, that is siiRieicnt 
for the piirpo-e of enabling the Mncistmte to 
walk out of the propert' [^0 M T it7J 

44. Decision of Revenue Com t.— A person « ho 
after the attachment lias obtained the orrlcr of 
a Collector under S 41 of the Ileng-it Survey 
Act IS75 in Ins favor, i« entitled to In' e Mio attach, 
ment released — [37 C 331 ] 


III. MISCELLANEOUS. 


(4) Itei’lsloii.—Srr yolf^ iDutfv S. 14!$. 

Vv. 1\ C. 

IB, The High Court has ivoucr to alter an order 
under S 14'5 (C) into an order under S 14fi 
Or P 0 in rimsion [Sec 14 0. 3dl 22 C 
‘W 31 0 f^^0 18 M II 3 The High Court 
uiay after setting aside nii order under S Hd 
direct proeeediiigs under S 14' to continue [14 
N’ xci 3 lint the High Court cannot 
inteifeie "ithtlo order of the Magistrate a* to 
the details of ndniinistmtion of the atlaeheil 
propertv— [24 C 3k2 IS C S' 12t'>3 A Ses- 

Bions Judge has noponer to revise nn order of 

attachment under S 14(5[15tV. U 13 
(^) Onter biiul^ ontj/ artiitil parties to the 
pro< eetlii$t/s. 

0 Tho 'voril “parties” m S 140 Cr P <' means 
concerned in the dispute” — [123 P 
"tl] An order iimler tins Section 'v»Il not 
, tuud per^yn, „j,y „g, poWieipofe in the pro- 
eedinss, tlinugli notice was issued upon them to 
me written Ktatomc-nts— [3 C N 329] Tmanl* 
Of the actual disimtants 'vill not bo bound by 
the order unless they nre made parties to the 

Proeeedings-[5 0 K lOo 2 Weir 100}— fee 

-'otes iind-r 8 Uj Cr P 0 Parties nettlt/ 
“d.W i„ ,),e course of proceedings nre not bound 
hTthoorder-[lC X Ixsx.ii ] 

(^) Cirll fi$ittfi ro$iset/nent a]>oii the ortler. 

• Suit for damages.— No suit lies for the reeo- 
of damages bv reason of tho land being 
*11'^ “"'ter atticlmieut under S, Hd Cr. P. O. 
nst II, e wlm had caused proceeding 

“fulor 8 ,4- Btartod-5ee 14 C. N PG 10 

f^^i^forroc-Tory of possoasion.— A suit 

■or recovery of ,fae««ioii of property attacheil 


under S 14rt is governed by Arts 142 or 111 and 
Moi \rt' 47 or 120 of the Limitation Ait [20 A 
|.>0 4V P CJ 1 M 300 2d M no 28 0 Ml- 
See .32 C 831)] 8uoh a suit must be Jirouglit 
"itliin 0 'em* from the d<ito on 'vliieli tho Mngis. 
trate take* possession [ 2(i M 410 20 .M T 217] 
The title of thetriie oi'nei einnot be extinguislieil 
III the operation of S 24 of the I, imitation tet 
1877. liowe'i I long such at tilt Iniient m n eoiitiniie 
i2i>M 410] The f«t that iieitlier *. t of tenants 
brought .in' suit to estaldisli t’en title to tin* 
lands III pud nii' rent for tl em to the Imdloril 
for nine 'ctr* cannot be said to ennsdtnte nii 
an abindonment of right® hr the rightful tenants 
[32C 870} A jalkar "as attailicil under S 
140 Cr P C The plaintiff bioiight n suit for 
recovery "f the jalkar and jiro'ed iindistiirhed 
ond peaceable possession for r/ei m ' c ars hefore 
Iheattachmcnt and the defendant was pro'ed not 
Mngis- 
entitled 


(-/) Cffert of ffrtfrrftoit f»/ the oriler, 

Di-obcilience of an order under tins Siction is 
not an offenee punishable under 8 I LSI PC 
[8M J 253) Uul the 'vho lommits n 

trespass upi-n and riiltirntes the ntiiehed pro- 
port', commit* the offcnci of criminal 

pnni'hablc under S U7 I P C ['*'!] 

Herswu cannot ho"cvtr be convicti cl of erinn. 

n«l tresjeass liecaii-e he ns-i rts n gnriiig right 
which has ns vs r bn n decliud a.-iiti-t him and 
wbieh hs-t.iBo/Ie belli 'I s t. I .« [ISC N ll'r.). 
The Jf.iro'trrite wl. «-• i-r t r I I. I .-ri il,. 
ranttnt himeelf try II r nrr„.r I / .r lU- J ' h-nr^ ^ 

[ 13 0 N ccxxiii l!al lO)] 


258 • 


tllSPliTM CONCnitNlKn 09K3IK.VTR, LTC. 


[Soo 


(/I) CoMfH n/nf otlirr tnuttn'f, 

50. Form of warrant ofattachmont.— 

V Nt> ”.! j.tist. 

51. COHtS.— S'--' Imilr? F?. ilHCr V. C. An 

orcifr r-r nil) ii»)h Im- J»/ (ho UnjrU- 

tnvU- wl.« jn.sMl fl tWOr.V O 

tliUKMUl j'lMnT.I lOO. XlOW) Unt (ho 


hmoittit intvv 1)0 n**oi‘«ii1 liy (ho [IT 

o c. c I’n n. a; c-n ‘.'1 c (/n, ij 

n 7 'i* 3 (( Ui" 

mofit fiiii't In- iim-Io in the j-ro"- nc' of Wh 
jtnriioii [ 2 1 C. 7.')7 t 2'.l M. il7.l ]. 

62 . Omla^fon to sign tho ordor.-^)mi;*ion 

"jfni Mi'\ tnori-1y inUinMinjr (ho onW '• 
irroKiitiirtty .— (2 0 1 . 221 . 




- rfiint' i-iii-rtmiUii, 


147. luiy «»o}| ns nfoM-vHid llmt ii ilisputc likely t'l md^c* 

lim*eh of lilt* jK-noc oxNt** oonci-niiiii; llic rjifljl of v^c of nnj hr-l 
Di' wnl<'P (itwlmUo'^ (nij <if way or «itlu'r oM’f 

PMuii'i \\U\mh tln' l.Kii! liiiMtH <tr hi-. Iw n«iy uv<j«ire iiiU» lUo uniter iu ni'inner 

\M»\u\vd lis ■'filinu 1 jr>, ninl uu\y, if il uppcni-H io l»5tu llial nueli riulit et)'*!'*, unkc ftu eulii 

)irriiuVli»"Viii \} (-i }tti dum*, or lUtrclift;.' Oial mjoIi tiling sliall unt Ik* ilmii', iis iliu rmc tc, 

unli\ Oie jn-i -‘ou oliji-i \ uv^ lo lliiiifv la-iitg done, iir dniiiiing llml piu-li llihi-; mny lie done, olA'in* 
ll)c dc<-i>.icit\ of II tent (Vittt t ndjuiti'iiii' Iiiiii to Im* entitled to prevent tlie doing of, or tod'') 

RHoli tlini 2 . UH (lie (•ii'*e nmy }«•: 

I'l-ovided (lint u" mtler nlinll l»e under iliin *,ee(jon perniitting tlie driing of 

\vlu«e till- riL’lil to do Kiifli tiling Jx nxciriiieftlile nl nil (ilnes of tin- ymr, iinle'*'* sncli rigM iin’ 
excKisid \MtliM) Dure rnontli*. next In-fon* the iiixtilntlon of the infpiijy ; or, u lific tlif* *' 
excti )se;il)h. onl_\ «t p,u tieiilnr eiu^nn'* or on jmrtieuhir oeciixfonx, t!i(' Tight hn« hren pxcrci-oi 

during lilt’ l«kt of nurli m asott<t ov ooeftHum'* twfnie rncU (UHlitutum. 

4HIU HfhiiciilM tfi ffic Hiftiuit. — V<ir soclioTt HI of lilts pfthl CuAc, t>ir fohoiNhijr 
1 ) 1 ' PiiliKlihUi'Ai ninnolv - • 

"I (7 ( f) lV(n ni'M'T ini> (Imunv Mupklinli-, Vre»t<lMipy MftRMTftlr, RiUi-AlslsitninV MaRUlrwlo t't * * 

tWw i« fro-rn n report or ftttirr tnf.jfm'ition, tlv^t ti »U«pvil« UVoly lo cuwe iv hteoeh of the 

(xmlx tcgiivilusn niiv nlletfe-l rtirlit of M-ei of ftuy Uixl »•• K'tff'- n« er-j-fnisetf in rrefeiii IfT ( 2 j (whotfier r«fh M/rfif 
rfdn-Ki/ KB (Hi I'lixeinuit nr -f/.mu-M). willno the loinl limit* of W« JiiTUiUetioiiv lie may ini\iiire into the ® 

t(ie itifiiiiifT pr-iMili’-l lit peilion J ir» 

(2) tf it muie ifp to pni'li Miva>*tm(e (hnl *ii« l» right exixl«, he mny make nii ciriler prolnliiting any interft-ren 
mill till' «"(ori'i<ii' of loiili right 

l’ro\ (ill'll Hint n-i piioli onler MmU !»* nmde where (he right i* exereiPonJAn nl nil Hiuph of the >eiir, utile«r pueh 
hn« lipeti exiTciPOcI withm tliree moiitli* nett hefore the inxtitution of the Imiiiiry, op, where the right i* r*erei*r^^^ 
only nl I'lirtii-uhir s-nprnip or n)i j.irtieiilnr nreii«h>nH, uiitrpx tin, right linPhcen exerci'i-A ihirioK thcl'*^" *” 
seiipniip or >iit (fi- fii«/ -if ‘uph oeonnioiiB heforennrh liotitidioit. 

(7) If it ii)i)icnrH to (Oil'll lUngidtriito (lint nucli right ilop* not exiiit, he innj mnke nn orcU-r iirohihU'n^ «" 
,'terci)>'' 1)1 the oncgeil right ^ 

(}) .(» nriliT miller IhlH Peition Hhnll hs milyVef to nfttf rnhiiivjBrwt clrnonn r>/ tx Civil Cnort of ei"’i’ 
pit,»'\uV\oii ” 


iIjbII 


1. Chango tn tuo l.aw. 


(1) The 
of JllM" 


i 


Ji’f’ifiif/riufuf ofXotfH, 

R. I VT-R. 320 =rR. r .12 pfi72). ^ ^ 

f'lj JteecTit \i»o TrtW*t l>o eitnhlirhe'l f'l oriler 
the pecthm n>ny npplv. 

(«) JtigM (o USD n public highisny. liction- 

Oi C' en'lon l*.v cwiipetent Court lmr« 1 
(h) Keopn of 8. U7 compnri-'l «((h the* ' 

H 14(1. 

3. Enquiry, Frocooduro and Evidonco- 

(1 ) Kntiiro of the Kn-piiry. 


Iirst c**tti(inl comliliwi for (hr* ewrciPi, 
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(2) rmcwlnrf. 

(3) K'i'lfTic*’. 

(I) Partip« to rror^flnip 

4. Orders which may or may not bo passed. 

(1) Ordfru whieli nmr bo 

(2) Pi'i'ulC' williin til" pnrnow of tlio Pt^tlon 

(3) Di'pulo^ ln«M on rrliirtno* intotornnei' 

(1) Di*paloi« not wii'iin tlio •option 

(>) Aathoritv- to prrmit nr t>mhitiil tlio clomp of i» 
thinp 

(n) Frame of tlic order 


(7) Order •tftnds gno'l only till contrary decision 
bs Ciril Court 
5 Allied sections 
(I) ■'S U7a„,ll.j3 

(3) S* 1 11 and 117 
fl) Mdnnd 147 
(1) *"*. I »7, I*> nnd 107 Cr 1’. C. 

0. Miscellaneous. 

(1) I! riiiun 

(3) Effect of tlie order iii subsequent Cinl Suit. 

(t) PunHbment tor disobedience of tbe order 
(I) Definition of “Easement " 


I. CHANGE IN THE LAW. 


1. The word« “r« 'bi or fo preirnf Ihe don; n/ nntf- 
ffii'wj la or nny finuilfe nnmoiratfr 
siHiifr" in the Coilc of 1S'«J In re been repliccil m 
the Code of 1‘iOS by the following words j o/ n’e *'/ 

ang hml or irjf^r ^mfludin; nni/ rijfXt o/ way «>r 
ea<rtn»nf ort' (he The ntteration 

in laDgnape was made with the object of cnUrpinp 
rather than rc«tn'cfing the score of the section 
-123 M 97 1 21 C. N. -no. 2H C T31) 

2. The word “onsomonts” npi'earcd only m 
the marginal note of the section in the Code of 


3. The Codes of 1881—9, 1872. 1882, and 
1898 compared.— The first essential con. 
dition for the jurisdiction of Magistrates is a 
liLclificMt of a breach of the peace Ss 147 
of the Codes of ISh-’and IStlS and 53_* of 1872] 
under the Code of ISGl— 9 (S 330), this was not 
ncces'orj [Sec 2 W. R 04] In the Code of 1872, 
the section conferred authority on tlic Magis- 
trate to exercise jmisdiction only when the subject 
of the dispute was open to the me of the public [4 
M. 121 • 5 'T R 57 11 IV, R 3]. Xo such Hmita. 
tion IS imposed ia the later Codes Tlio present 
Code gicci Magistrates Dio power to refer parties 
to Cml Courts in case of snch disputes as arc 
mentioned in the section, if tliey Dunk proper, 
[Note the word “may" in B 147] Xo sucli power 
esisted under tbe Code of 1601—0 [Sec 14 IV R, 
29 Cf. 24 IV. R 20]. 


w 


120 (125) ], now no longer tlicrcforo holds good. > 

11. OBJECT, SCOPE AND APPLICATION OF THE SECTION. 


Thcjh'Ht en-fC'iiHat coutl/l(o»> /«»' 
f’xei'c'lse of JurMUtlon. 


into the rights of tlio parties where an order under 
S lOTCr P 0. woalil serve his purposo.~[2l 0. 
727 . 23 C 657] 


4. A Magistrate can tike action under S, 147 Cr I^C. 
Only when he is satisfied that a real danger of n 


breach of the peace ©•'Curring, 


h 


If the 

• " ire based 
immiaent 
' agistmte 

N. 271 5 
2 C. N. 670 


24 C 557- 21 0. 727* 20 0 520 

22W.R4S: 25Y,R.04 See also 7 'V. B. 43; l3 
V- P. 51 

Kote-The word “dispute” tneans an oefnaf dispute 
and not a mere discnssion or verbal altercation 
between parties' claiming rights of the kind dcs- 
cnbed in the section— 5 C. 194]. 

(^) Scope of the aectloii4 
6- S 147 does not apply to cases whore dispute ss 
to the titlo or possession of the laml ifed/ is 
inrolrcd[IGO 0 102 4 C. X. 779] Tlic section 
d«cs not enable o Magistrate to make a purely 
ucebratory order. It enables him to present 
arbitrary interruption by any person of ngbts 

aetually enjoyed which have been enjoyed by the 

person or class of persons [SC.lJl. 
“ "• R. 74 : 14 \\\ R. 2S • 24 \V. R 20] A Maps- 
W'o should avoid a Ion" and complicated enquiry 


(3) Object of the trortls H‘,eil in the section, 

0, (1) The WO.'d “use”. — There is a conflict of 
rutiogs as to the scope of tins word. It has been 
held that the word “n«e’' is wide enough to include 
“user by person in possession" [29 JI. 97 : 7 M. J. 
4fl0 7 C. X 778] In 4 C. X. 779 the word ia 
^kttd — to refer to u*c by pnrty efh*r th/tn a perton 
in possession [4 C. X 779] 

7, (2) The word “person”.— Tbe ‘person’ spoken 
of ill S. 147 mu«t evidently be the person claiming 
a proprietory right in the tangible immoveable 
property m question [2 C. N 070(072)] It is 
suftcient if a person claims for himself the right 
■a question, though it is denred from others — 
[23C.55] 

8, (J) The expression “land”— m s I47 docs 
not nccissarily include buildings [17 0. 57*4) \ 

pnv)- is neither ‘laud’ nor ‘water’ nor is the use 
of It on easement over the same (15 U R. S?.!]. 

0. (I) The word “easement”.— in the section 

includes profiti a prfuHi-t (23 0 53 t 21 r> 

Section 147 '• ""t con/avi to mcr* 

[IJ Ct 31^4 (Q) 




147] 


onnrn** under the rection. 
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('■}) I'l'ttrritiirr. 

18, In long cnquiric**, — Tin* Jiroprr rnnr««' for ft 
Maciftnt'* Jo follow in n ri»<' iitnlor S 1 17 Cr 
r C i« 1o liiiid ilowii »iirli of llio poraon* na ftrc 
liKolv to dotiirh tlio jx-nof' ninlor S 107, if tlio 
ca«c* inrrdrrM n loni: nnil rom)il!rntfil rn«pi>ry ftnil 
tlic piT»rnco of n j.-rint nuinlipr of jwnplo — 21 
C. r>-.7j 21 C 727 

10, Opportunity to show cauRO— A Mopia 

fr««r i« l»)iinil to pnr llir jnrlir'* nil opportiinily 
to filo written statement* ntnl to priHluce cvnlente 
15C.N* or.:- J >I joi. «0Cr lfl7(N) 20 Cr 110 
fN):lO'il* I, I'tOMoMM, l'.»J7 

20 Formal proceeding not compnlBory.— !> 

H7 dm « not n''|iiirt> the Mn;;i«trifo fonn'*ll> to 
reconl n jirm-eediii^ llint tliete in in hm opinion, 
ft dan;:er of n lire leh of the peftco - 2 0 S CTO 
27 M. J.riST. f'-oi 2 Weir 117 I 

[Note.— Hut nil nrdi r eaiiiint he pa«»i«l in the 
ah'ence of n cmijilaint — W U .77) * 

21. — Notice. — \n orihr rhnuM not l>c pi««eil with- > 

out entniilj ini* with the |irocodnre pre«c?ihr<l nnd 
w'ltlio'il L’nin'.* notice to parti conicmcil to aliow 
caii«c wliT tin order plmuld not lx* pa«»nl -I0.*» 
V. L I'lO.i’ 7 V 1! 10)7 23 1' 11 1902 

Note—Notico to rermnt is not notico to the 

master— 21 C 727 

22. Exparto order should not bo passed.— 

A MapUtntc docs not net properl) ni pnasmir on 
rfpnrte order in ca«t’8 under P ll7Cr P C — 1 
M 121 


(.V) lU'Uiiiitv. 

Opportunity of cilling evidence must be 
given —An cn.iuirj tinder h 1 17 h'*'* l'> l>« 
in tlio tn inner proridod liy K 113 Cr P C ond 
Ma)ri«tiato eonJiictinff iiieli cnijnir) is bound to 
record, tic evidence nddiiecd by the parties 
Failure to pivc the partus the opportiinit) ^ 
callinpr cndotice nffects jurisdiction — [20Cr 107 
(N) 20 Cr 110 (N)) 

Order must bo based on ovidono©,— An 
opiler under b 117 c.annot be based merely on 
onthewntten statements of the tho parties or 
merely on the report submitted by a Subordinate 
MitiUtrato deputed to hold a local enijmry 
Evidence of fiets jiistifjinjr tho order most be 
recorded and IrgnlUj hmoght on rfce rrront A 
Magistrate is (luund to take evidence which may 
bp prmlnceil by tho (lartics and any further evi- 
dence that he may hnd nece««arv under S 
before he can make an order under S H7 Cr P O 
27 C 727 30 C OIR 4 C N 779 5 W B 

67 9W U fit II W r 3 14 W 11 2*1 7B E 
3?9 3 R It 41fi 4M 121 29 >I 237 2Ucir 

118 ffe3C r. 131 31 C MO 3.3 «• 3 


26. Local enquiry,— The rule tlmt m Criminnl 
ca*c«, Courts nre only j’listified in holilinK a 
local inspection in order to raplaiii the facts 
appcnnnfT in esnlciice, does not apply to cases 
nndor S 1 17 Cr PC; no- is tlicro anythin;? 
in the law to prevent the presidinp: Jlaijis. 
tnlefroni nnkink’ a loeal imestiKution himself, 
provided, lie reeiirils wiint lie saw, and does not 
act upon hearsay cildencc [ 12 0 319 (C) ] 
Hut nIthou;;h the report of a suhnrdinalo Jlfipis- 
trftte deputed to hold a local empiiry under 
S 14S (1) limy he read ns evidence in the ease, 
a Mairistmte is Iiound to record ovidenc(» which 
may be prmluecd liy tlie parties nnd cannot b.aso 
his onler on tliat report alone — [33 Jt J. 78 
4 0 N 779 31 C 810 .) C L Ml 7 I!, L 329. 
9W It G1 2 Weir MX IR 15 HR], But where 
there is nothing to sliow that the parties tendered 
any evidence which the Mairistrates icfuRed,fln 
ordei based on such icport nnd n consideration of 
the written statements of tiie parties w as upheld. 
-117 Cr 748 (M)] 

26. When ovidenco ncol not bo recorded. — 

Evidence need not he pone into w lien the oppo- 
site parties’ pleader admits the claim of the 
petitioner —(7 C N 351] But a Mfipistmto can 
act on an admission onh wlicn it is made in 
clear and eapress teriDF [)0 C 918 J 

27 Power to resummon witnesses after 
close of the case— it is discretionary with 
the Mapi'tmtc after the petitioners had closed 
their case to aH^w witnesses to bo resummoned 
upon a petition presented lowanla tlic end of tho 
enquiry —17 M T 223 

28. Onus— The burden of pnnitip tho oxistonco of 
riphts of the nature of ( iscmmts lies on the 
iKTSOii alloping tluni, «ik!i iiphiN lieiup differciit 
from the 01 dinars iiphls of owners of land— 11 
C 62 1 1 W 15 3 

28A. Evidence of title.- Ill .i piocceilmp mider 
R 147 the Mapistmto ina\ if necessary, take nnd 
consider OMdence of title to cinhiu liiiu to decide 
the question of actual possession, hut such evi. 
donee should be iisi-tl mih to •‘supplement" the 
evidsnce of user — 11 M lOx 

( 4 ) rartirt fn jirortcdlitr/. 

30 . S 14“ Cr P C canixmiil ites an order to be 


order lu favour of jxrsons not partii s to proceed, 
inp is iHcpal [7 M 4'Sl ] 11 has heen held that 

a Mapi'trate laiinnt add jiartics to a proccedinp 
under S 147 [ 2’s C. 711 hut -re Notes nnder 
S 143 ( 1 1 ) Parties to Pris cr ilmi' ] A nianaper 
or servant is not n proper party [ >re 21 C 727 s 
21 C 913 2C N tiTObui ‘^.r.'ll C 4S (F. B.)). 
In a ilispote between propnitors arc not 

nccc«arj partus [2) C 33] 


IV. ORDERS WHICH MAY OR 

(t) Orttrrt uhlrh iitttl/ 

30. Removal of obstiuctions.- A Mapisijate «• 
enmuotent under It? to direct the removal of 

« t’l-rJIi, thccrectiiin of wbicli has obetnieted the 


may not be passed. 

flow of water, for the purj. r'C of irrik-atlon from 
a certain clnnne! 3 {’ ^ <<7 3C N itni 13 
C J ^IT 13 w j; 31 r „ 3 W l:. r.] or the 
removal of an ol -Iructi 'o t.' a fi-*t c of wav 




148] 


I 4 >CAL IXQUinY. 
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V. ALLIED SECTIONS. 


(j) sn. j4r ftiiti i.ri. 

61. An orJpr nmlcr S 1 17 rnnnot Im mail*' nffcr prn- 
cooilinp anJrr S Cr. P. 0 nilhniit tnljnjr n 
frc»h jirdccnlinc tlT) C N <'>*’>7] TJif fact that 
S IM Cr P. C rji.rc.lr j.roTl.l.>« for an onlcr 
liT the Mncntnir> ilircctme tie ri'moTn! of an 
ob«tniction to iloc* not nfCC«*^nlT 

imply tint a similar onlcr cannot be {na'ctl in 
a proceeding talrn under S. 147 Cr. P. C. [2fi 
M. J 221 Cm 4>r. 121. 1 Weir I W 5W It 
6] where the iH«piile i« rnncerninfr the njrht to 
o«e water winch the niher I^irty bail ohatmcteil 
by pnttini* np an embankment, a Majristratc 
»honld proceed under 147 and not S 131 — [13 
W.R 151] 

S*. J44 atul J4T, 

62 The rpecnl jurisdiction under P 147 Cr P C 
bars the pencml powers piren hr b 02 144 

Cr P. C)[3 M n (ap)2:i] A Mapistrate is 
legally competent to pass nn order under S 147 
Cr P. C. within a week o( pa«sinff an order under 
P. 141Cr. P C if the likelihoo.1 of a breach of 
the peace etill cri«tcd —[20 M. I. 221] 


OV Si.JJCanilJfr. 

63. Mapistreto after p.assinp an onler tinder Ss. 14 
Cr P C cannot, on the report of the TruAihf^r 
obsemnp that an attachment of the propertr 
was impmcticahle, cinccl the onlor oiid siihstituto 
an order under S 147 Cr P 0 instead — S 307 
does not apply He could not pass an order 
ander tlio hatter section withaut tnkinp fresh 
proceedings. — 16 O C. 102 

(4) S-. J47, 14r, null 107 Cr. V. C. 

64 A Magistrate has a discretion to proceed either 
qnderS 107 or S. 147 or S 143 Cr P C— [7M 
400 2*1 M 07 ] whore the dispute is rcpanlinp 
matters not eopnisahle by Civil Conrt, a Jfapis- 
trate should proceed under Chapter VIII insteail 
of S 147, if he apprehends a hrencli of tlio pence 
[14 B 25] A Mapistmto is not lepnlly compe. 
tent to pass an order under R 1 1> after proceed, 
inp under S 147 without drawinp up a fresh pro. 
ceedinp[IO.M J IS (10)] 


MISCELLANEOUS. 


(1) Itfi'lMfnii. 

88 The lUph Court hat no jurisdiction to interfere if 
the proceeding It in intention and m fact a pr^ 
ceediup under 8 147 [13 Cr 403 (A) 31 A 
150] But It will interfere if tho order is 
without jurisdiction or obviously unreasonablo 
and unjust— [10 Cr 797 (M) COM 275 But 
See 7 M 4C0 29 M 97] See Notes under 8 

14S Cr P C. S«pM 

(^J Effect of of the order tn Siibiee/uent 
CIrllSuttx. 

66 The fact that a Mapistmto has doclnreil a right 
of way in favour of a party claimirp the right 


in a proceeding unilei S I >7 Cr P, C duet 
not relieve that parti from the oiiph of proving 
the claim in a subsequent Cud Rint brought 
to establish the right, -2 C L 656 (SCO) 
[T B]-Ovcrruling21 W 11 llO 
(3) Piinlslnuott for eH’tohetlfnive 
of the ortfer, 

07 An order which declares that as between* the 

contending parties, certain land in dispute does 
not belong to the jiuhlic, is not one, tho contra, 
vention of which it piinishablo under 8. 1R8 

I P C —24 W R 20 

(4) Defintfioo of 'I'nirtiirnf' 

08 See 8 4 of the Easement .tct (V of lSfi2) 


148. (!) WI,™e,crnlo™i:nqmrJ i.necr..«.rjtortl«pnrpo.cof ll„, Tlmplcr. .„v Di.lrid 
JIn"r«tmte or Snb-divisiona! .Mawiitratc may ilcpute niiy Xlngistmto 
Local inquiry. sniionlinatc to him to make the inquiry, niiil may fiirnitli him 

wtkmd, written ,n.lr»ction, ns n.»y.ec™nec«..'.r,- tor nml n.n, ilrrlnre I.,- ,vl,om 

tW .rkole nr any p.,rl of tl,e ncce.snrj expemen of ll.e .nqn.r, xlmll be p.nd 

(2) The report of the pcr.on no .lepntrf may ho re.iU «, etulenre ,n ll.e ra.e 
(4) When any eo.t. Iia.o heel, inenrred by the party to a proeeeibnq nn.Ier tl... Cliapler 
fonvitne«e., or plcadere*'tees or Imth. tlie .Ifaqi-tnite pae.ing a 
nteisastocmts jnni.ion niider section 145. .eotion 14C or eeclion 117 may direct 

V 'ihom.neh eo.te si, all be paid, nhetherliyimel.partyorby any other parti t.i the piaceediiiit, 

and nhether ,n ivhole or in part or proportion. All costa so directed to be p„d may Ic lecniernl a, 

't they Here finea. 

t'-oj.o.,,,, to /be seet/on.-W I- sab.-eel.™ (1) ot section US ot il.e id I r-.l-, 

»”nt, .•Chief rroUlener M.|t«tr.te- .b.ll Ic ...eitol. 
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INIOIMKTIOX JS‘ t'OaSI/.\hLE 


PART V. 

INFORMATION TO THE POLICE AND THEIR 
POWERS TO INVESTIGATE. 


ae? 


CHAPTER XIV. 

relating to the commission of n cognlzatle offence if given orally 
to on officer in cliaiffc of a police-station, shall bo reclnced to 
writing by him or ondcr bis direction and be read o\er to the 
formant; and every such infoimation, whether given in writing or reduced to writinc- as 
oresaid, shall be signed b} the person giving it, and the substance thereof shall be entered in 
hook to be kept by such officer in such form as the Local Government may prescribe in tins 
•half. 


154. Every information 

nfomiation in cogninblo caseg 


Notes. 


1. Meaning of the word “Information”— 
The word “Information" is not dofinod in tlio 
Code. To inform B"air»t «otiicU<«ly is to fo»im«. 

/rteU by vay of aecu^ttion ngain«t him H'O 
word has been dolibemtciT suhstitnted for the 
Kord ''complaint", u«cd in the Code of 1672 to 
avoid confusion with tho same word os defined 
‘0 5 4 (1) (h) siinra and dealt with m Chapter 
XVI of tlio Code. 

Applicability of tho Chapter to tho 
PoUce in Calcutta'and Bombay. 

(1) Chapter XIV of the Code etcept S 155 i»/.a 
does not apply to the I’ohco m the town of 
Calcutfo— le 0 C95 (r. B.) 

(4 The application of the Chapter to tho Police in 
the town of BcnitcTy was formerly confined to S. 
155 only [21 B 493] It has now no application 
[8. 2 (1) ami Schedule of tho Bombay Police Act 
(IV of 1902) ] 

(3) TfViof is meniit hij First Iiiformfftioii. 


The law does not contemplate that when »n the 
coarse of investigation, somctlnng has been elicit- 
ed. wliidi sliona that an oCence has been coDimit- 
ted, a first information can bo recorded In every 
trial, it IS important that it should lie Inown to 
the Judicial Officer wlnt are the /oefs yiicn ouf 
*mmc(lialely after the occuneiiee and reported to 
[he Police and the object of the first information 
IS to render him so acquainted — [7 C K. 34 j- 
Sre 21 Cr 4S7 (\) (’ll) JI N. 373] Tlie ol.ject 
of a first information bcirg to show what was 
>he manner i„ „h,ch f/.e occiiircme ua- relohd 
''hen the case iras fimt ttai fed, it should always be 
Wrefiilly and accuratelv recorded [Ifi C N IJ5] 

The first information IS the first slip in the pro- 
cecdiiif. -JVr Santaran Kair J. [32 M r3«i (F.B.)] 
Jho infornn . . - > »i 

first iiiforma 
is really prf 
(no Witter ' 

'"firmnhon trhicj, Ihe )<alice tnaU feirri nnd rrrerrf 


a« the Fii$t in/omafioit — 7 C N. 845 1 8 C. N. 218 • 
G C N Oil] 

(./) W7<«f is not First Information. 

(r - ■ ■ 


there recorded a statement made bj Lim, and 


(2 “* * ' - • . 

of 

II. 

to 

an officer in cliargo of a Poheo Station, and it 
was recorded, held — that tho statements recorded 
were inadmiEsible in endeneo as a first iiiforma. 
lion nndcr S. 153(3) of the Evidcnco Act— 6 C N 
216(220) 

(3] Information given to a village Magis- 
trate and transmitted to tho Follce — 
vrhen a person gives information or makes his 
eomplaint to the Tillage Magistrate, and the latter 
forwards it to the Station House Officer, that 
person IS woT the ytrst informant but the Tillage 
Magistrate is The statement taken down by the 
Tillage Magi-trafe cannot lie regarded as Irgnlly 
made under B 154 Cr. P. C, but one really made 
under S. IGl and 102 Cr P C~Pcr ,Va.r J 
[f4a.*.aaB.f JfMsr.. / /. Contra] in 32 M. 271 
(F B.) : 31 M. SOU . Can — 2S M. 

(4) Information recorded after com- 
mencement of investigation —A, findn,}- 
liis brotlier JI. to be inisimg, gave infcrmatirn 

to the Sob Infjwetor of Police but the latter d'd 

not record it under 8 154 Cr. P. C. Nevrilbrle** 
he gommenred investijalioni and "fter fmr Unit 



2G0 


tvirjUTio*: or wrtnitTt \\i* 


[See. 


5. Duty of Commli*i!onor of PoHco.— Tifj 

Ooinmi""i'itirr >v|]I jrt' Ui til** ntint* iiitioo , f fur, ■ 
<lnl ftnd iiUcllipi tit r‘p.(ij»TntUrti t>*’ j 

i'lilicf* in difTc-n nt diulrirt* nn<l IictHi'fn l!.t< |\>ti>n | 
otiil tlio MniriPtrncr, tin* ■ 

pr<'C''<-<lini;< tind' r tii'* Cf. 1 *. . U"' •nrtulNtirv ■ 

of li'ii) « nrid tlii* iiiF'i'iin'* »f tl n r<intr») * 
ft crimi’ (in tfic r» (if ft fflfory ivr, t ' 

N’ntM" Stnto* — I’mij I't'l Cir. j' :;it 


0. CO'OpcrnlloT of Mukknd'ira^.—tf i* 

Itijj- rifit |1 it( ti c I'. *1 f il 1 •'V 3 rr »>' in<; 

r >»•}■« nti -fi «1 c I^n 'fS i m; r «■•' >•« ** ! c*:'- 
rl.Ur tf »ill, Jtrin < r tluVli 1jr«. 
f II ifiri rin r' . » > mrli. r !* i r In •• 

!»• llwarf ll " 1' Iii^. tilt it tn’jit »!«»“' i-* 

«l j..t t«.. u .... It, tl f », !" ft ir! r-c P. 

!'■ I tf»n J, .Ot 


150 . Ktery }M>lt<*c*omcrr r(cii\iiii» fnform'tti'in iif n il(*>j’tru to nmirriit nriy 
!„fc rmition nf «lc"i.*n to commit «iir|i t>« t!ii' j olici'-dTrcr ifJ'S 

»uili "!Icnct« jiP fttul to nm i.llur idri i r « lif^c duty it •> t > 

pretent or tuke roQnirnnrc of llie riimmi«'ii»ii of i»ny Mirji <,jT« nee. 


151 A ixtlico-oniciT knot\itu» «*f n 
t\ itiiont 

Arri't to jTtMnt ipueli ofTriicc" 


)ti of llio uffoii 


•liHion (o ronimit nny n 
nnlrr^ fn«ni n 

jicr^on umIi •'itrniit:', if it nppi tr^ 
Mfuml lio nlluTvtivc |irc»cnlt«l. 


v'liir ililf ntTini-c nny snn-‘t 
mill nitlii'iil It wirruit, tl^ 
to «>n.'}i cire.T tl nt tlic o n:- 


152 . A ]>('liro*oniccr tiny of lii< nun imtliority In pn-ti-nt itny injury nttmpto! 

rrcv.-minn of ini'iry to vul.lie to ho tonuniUnl in liin \mw h> .nnt jnlilie proptrty, notrnhltfof 

projKTt.r inimottnhlo, or tlic rcnotnl nr iiijtirt of »nr juiMiV InnilrntrV rf 

buoy or nllicr niitrk n«od for intitfdfton. 


153 . (-f) Atiy officop in rlmpKO pf ft |v,licc*«tnli(in inny, uitlint n wnmnt. enter any 
Inspection of wpipht* nml uitliin tlic limiU t-f stirli ».tnt«o:t for llio ptirponu of m-pt'fh'’- 

measures. or j-cnrchinjf for nny uv>:;lit« or nut'iipe^ or i’n»tromrnt^ 

ucigliinpf. u«etl or kept tlioivin, ulioni'tiT he li'n return to h*li«*tc tint lliere nrv in «neh P^''^ 
nny weights, men^urcs or in«tninicnls for ucighuig which «tv f iNo. 

' (5) If he finds in pucIi plncc nny woit*lit«, mcft'tiPf«. or ini^lrnincnts for wcighin? 

nro fnlse, ho nifty pcirc the same, nn<l nirill forthwith irito Infornntii'n of soeh pcirurc t'* ** 
Jlnghtntc having jurisdiction. 


rTofos. 


1. The section d03snot apply to Frosidoncy 

towns. — The section does not npplv to the I’olicn 
in tho towns of Osicutln, Ilomli'tj find 
For similar powers in Calcutta ['^rr K 4 nnil £S 
of the Calcutta rdicc Act IV of ISMlJ in HoniMv 
[ 5 »e S. 4 of Act IV of 18^2 nml Uomlrjy Act JV 
of 1902 . Act XLVIII of IhCOJin Madms [by 
Madras Act III of ISSS. S 32 ] 

2 . False weights and moasuros.— S«e (i) Act 

XXXI of 1871 (Indian Weights and Mca«nrcs of 
Capacity Act nnil the rules framed under S )I of 


that Art) ( 2 ) Cl.aptcf.KIin.P.C which deals 

with i-frinees nlatiiii; to wrii'hts and measure*.^ 


Powers coaflnod to tho ofllcer In 
or a Police Statioa.-s iM Or. r c 


Feme rensoTn’il 
wear and tcir, 
methods nf f. i;i 


inspection nf tlio wpiir'o’ 

I ofliv'er.in.chargo of a I'ohc^ 
oik'ht! 


.... i'jCic- 

nFlownnce sliouKl bo 

jjh and 


111 for tlio 
ehnp.Voopers 


-20 P. n. 1913. 
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PART V. 

INFORMATION TO THE POLICE AND THEIR 
POWERS TO INVESTIGATE. 


Information in copnir.able ca«f 


CHAPTER XIV. 

154 - E\ery jnforniRluiii relatin'j to (he commission of ft cognizable offence if givcnorally 

to on officer in chaise of a police-station, shall bo reduced to 

•writing by him or nndcr lits direction and be read o^er to the 
informant ; and every .such information, whether gnen in writing or reduced to -writing ns 

aforesaid, shall bo signed In the person gi\ing it, and the substance thereof shall bo entered in 

a book to be kept by .sucli officer in sueb form as the Loc.iI Go\ ernment may prescribe in tin's 
behalf. 


Note?. 


1. Meaning of tho -word “Information”— ' 
The word *' Information ’’ i« not defined m tl'® i 
Code. To inform apainst foniebody «« to | 

Jfitfi by irny ncru‘nt\i<n n^ninst Inm The 
^ord has been delibemtclj «nli«t»fntetl for the i 
vord "comphint”, u«cd in tho Co<l® ®f 1® 
arotd confusion with tho same «ord as defined 
(•') *»P'n and dealt with in Chapter | 
i • I of the Code 

Ap?^^cabilitT of tho Chapter to tho 
Police In Caiouttft'and Bombay. 

(1) Chapter XIV of the Codo except S tVi tnfta 
does not apply to the Police in the town of 
CalcuffR— 15 c 595 (F, 13.) 

(4 The application of the Clinptcr to the rolico m 
tho town of Boinboy was formerly coulmcd to S. 
155 only [21 B 405] It has now no application 
[S 2 (I) and Schciliilo of the Hombaj Police Act 
(IV of 1902) ] 

ll’lint is meant &£/ J'ivst /ij/orHi«/io*** 


The law docs not contemplitc th.at wlun m the 
course of inTcstication, soiiietliinfr has been elicit- 
ed, which shows that an ofT.-iiti* has been commit- 
ted, a first information nn be rciorilcd In ercry 
trnl, it IS important that it sliould bo hnown to 

«i rmi i..» the /<rrf< yiicn out 

• and rrpvrlKl to 


the Judicial Officer nliat 

••--icdiate/y aft 


''amediately aftar the occunrnce ana rrfvrtett 
|bc Potme and the object of the first iiifowati. 
IS to render him so ncqmintod — [7 C X 3t 
ec« 21 Cr 4S7 (N) Cll) M N JM] The oUje 
of a first information bcinjr to show what w«- 
me niOMner m ahich tha rmte «i>* relati>’ 

'''’•fn Ihf ca-r ua-: tir^l fta-li.J, it should alwaysU 
carefully and accuratolv rci ordod [ Id C X 140] 
The fir.t lufurmation 18 the first slip m ‘h® 
eeo<iin?-.lVrSanl,>r.>n .Ya.rJ [3.' M 25'i(r.B.) 
the information which is to be fre.atcd as th 


- — •■iformation which is «*• — - — 

t irst information in a co'e, is the information that 
isrcally piren to the Police j - c . ut «/ fr «< 
(no matter who the informant i*) a»l »of 
i"/' rniofiofl rr/iirJ. tbr jyihfc iiiap deleft t®®®™ 


os thf Flit* information —7 C N. 3t5 8 C. N. 218 i 
OCX 9-‘l] 

(•/) Ifliat is tiot Fir«f Iiifonnatlon, 

(1 . 


there recorded a statement mado bj him, niid 
had tho writing containing tho slntement so ru. 
corded, attested by tlio witness, it cannot bo re- 
parded os endence Tho statement mny bo proved 
only in the ordinary way by one who heard it, 
with recourse to the writing to refresh tho 
memory, if necessary.— -C 0 021. 

■ of 
H. 
to 

an oQicerin charge of a Police Btation, and U 
was recorded, beW — that the stalcmcnts recorded 
were inadmissible in evidence ns a first informa. 
tion under B 153(3) of tho Kridcncc Act— 8 C. X, 
21?(220). 

(3] Information given to a village Magis- 
trato and transmitted to tho FoUco — 

when a person gives information or makes his 
complaint to the village Magistrate, and tlie latter 
forwards it to the Btation House Officer, Hint 
person t's no* Ihf fiitt infi-rmanl but tie village 
Magistrate is The slalcmcnt talcii down hr tlio 
•village Mapi-trate cannot he regardis] as |(pally 
made under S 154 Cr. P. C. but one mllv made 
under ICl and 1112 Cr P C— iVr IVu.r J 
J J. r..ntr.,] in 32 Jf. 2*.S 
(F B.) • 31 M ecu r.-.i — 2S M. 

(4) Information recorded after com- 
mencement of investigation finding 
III* brother >1 to W mi**inp, pure inf'irmatirn 
to the Bob Insjiector of Ptplice but tJ e bitter d d 
not record It under B 154 Cr. P. C. Xrvrrl|.rle<* 
be comneneed intesfijatietii and nfftr /.»r p^i , 
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is in proclic" bIwiit* flml Trrj nplitlj produced 
ntiil proved in criininnl trial", i» not n |'5cco of 
ru^»fnnfiic ct nnd it can be n«cil onlj" a 

previnu" f tatoment OfimiS'iWc to rori or coa- 

the antlior of it [17 C K. 1213 . Bff U I' \Y. 
W-I] A report of the conimi«"inn of nn offence 
made at a mnv be u«cil to corroliorato or 

cro'B-cinmino n witnp«s nt the trial, hut such n 
report i" no cviderce of the facts therein mention- 
ed [(’97) A, K. 47] The diary in which the F 1 
IS recorded i« odmi"*ihle in cvnleiice ns also any 
memorandam hy the I'olice Oflicer of wh.at the 
informant said, to acquaint the tryinp court with 
the fact" as stated inuiicdiately after the occur- 
rence to the police [7 C. K. 3tS] 

(3) Evidentiary value in a difToront case. 
The first information in fl ihfnrni eri*ec.an not he 
put in cTulcBcc ns cridcoec of the facts Etnted 
therein . but it may be u«cd to cross-ewmine a 
witnc«t— See (’97) -V N. 47 
7. Duty of police ofQcor to make a truthful 
record. — A police otbeer is bound to enter troth- 
folly in the pcneral diary nil reports of conpni- 
tahleor non-conFuuable cases made to him at the 
tliann If lie makes n false report, he is liable to 
be punished under S 177 I I* C —20 A *01 

4f. rro^criifiati for */fviii<7 foUf 
lofovmnttou to tUv J'ohcc. 

(1) ITo eanotion under S. 195 (1) (b) is 
necessary when the false charfre made to the 
Police hare not follonpd up by a judicial investi 
gallon thereof by a court — 43 C. 1152 14 C 707 
(F.B.) 33 0 1 6 C Ih* 24 W 11 41 . U B R 
, IICO a A 222 10 JI 232 7 M £32 12 P R 
1903 6 Bur T 129 


fi-e 5 C 184 5 0 2S1 6 0 430 6 C 5K2 7 C 87 

lie 79 14Cr07(F. B.) 32 G 180 8 CL 
289 . 25 IV E 10 3 A 222 7 JI 292 
(3) The mere fact that the false charge 
has not been reduced to writing •» accor- 
dance with s 154 Or r C will not prevent the 
statement from being a fal'c charge —27 51 127 
(') Legal proof of the F. I -ibinng ivgml 
to the pioMcions of S 131 Cr I’ T. and ^ »< «' 
the Iiicfgnff Acf, the onli legal proof of the con- 
tents of a hrst information to the jwJie' 
niitten record of the same except wboro socond- 


nrv cvidonco IS legally admissible — 1 Bur 8.672: 
('72-*92) L. B. I. 572. 

(5 ~ ■ ■ “ - - . Tillage 

differ- 
aent of 

' ich has 

ovemiieujiai ouu , ana -u I'l. .i lo- nuich has 
distiiignished 32 51 2o8 ( F. B ) [See per 
Abdur Rthim J] In view of the opinion of tho 
majontv m 32 51 258 (F. B.) a piosecution 
under S 211 I P C would lie in euch a case. 

). Compensation for false information lea- 
ding up to a trial.— iee Notes under 8 260, 
Or 1’ C nijsa 

0. Effect of omission in the F. I.— The initial 
report of an offence to tho I’olice is always of 
gieat importance, in every criminal case, when it 
has been made a cn'snh’inhle Jime after the occur- 
rence, and by a pcison who is in a position to 
know the facts and the persons concerned , no per- 
son should be convicted w hose name i« not men- 

tioiied therein as one of the offenders, lortieularly 
when there is no likelihood of his name being 
omitted -14 IMV 1909 See 7 P K 1889 


12 Record of information, apublio document 
—Information relating to tho commission of a 
cogniiabic offence pi'xn orally to an officer in 
charge of a Police Station is a publio document 
within the meaning of S 74 Eiidcnce Act, and 
Its contents mai be provid b> a ccrtilied copy 
under S 77 EMileneo -Vet.— See {’02-’Dt) U B. 1, 
24(25) 

13 Copies of first information. - 
nrcccot or olhcial p il'cr of nni knii 


1 doeument 
• any copy 


court-fco li>r<wi>t.i 

a «.otiij*tjiul wilhiii ilii- 
i« not thargi.ihlt with £ 
Cl iviof the Court Fti' 


nn officer in 


cliar^e of a 


«ilw to be kept 
i-tr.ite 


Alt 

police -"iatioii of the 
non-cognizahle 
, afori—.nid tJie 


155. (f) When information is giti-*. . 

'■''^'nation in non-cognirablo comraipsion within the limits o sue i sJ ■ ^ 

olTracc. lie .hull enter in 

wl'l.nre ot sncl, informal.on anil i-eter (he informant to the M.u-i-tr.. 

^ No pahecomcer ala.. 1. hath,..- r„aer t„ trv ,ac 

„.,7;t.!a,(„„ ,ri ,1, ,.r ,.f a Pn-al. n-r Mmi-tmtc. 


order of a 
er to try such 
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(5) Anv puUrf-onircr rocfi\in:» Midi f»nl« r niiy tli'' in r«“»p<v‘l f'f t! <• 

iiuc«:Hgation (cTct'pt lli'i power lo nrn'st witli'mt vrarnifil) ft' nn ofTrer in rliargc of n p^lh 
station may oxcrciHi in a eogniratilc 

Kotc<- 


1. Subs (3) Is mandatory. A «.ni<-<T i.n 

no ]«>« pr to Ollier iliomti'tit'^iionofunon. 
cosiiizililo cT«o w iifi'nU tlie ofiJor «i( n Ma 7 i>tr>to 
n. re(|t.irrcU.r Mil., (t:)— 3t C. >'-U . iS |l. l.V) 
(i:/.) {T. B.l t Kil t'‘S in 1*. U IMV 

2. Report nnloss mndo in ac:ordaneo with 
suba (3) Isa complaint, 

^Y^lp^o n policc'i'lirep rf },<« oirn *»' fi •«, n« wlioro lio 
}in<l rrt'n t!ic nil' orrenro comm.inil tn^Vo• # 
formnl ropc.ri or roiniiK til 1 r ti» 

n* nti oriiirnrv porrn>l iiniint witlun Itio nioMiin/ of 
R U'.© Cr V. C-'S> II IW <F. B.). llm S o 
Jsnti* liolow. 

(NotO.-U liin l.oon I.W I in (•! l) V II L'-n* 

(’0l"'0n) V II 1 U", tliM tlrO Ji'ilico iiOirorin •»«I« • 
ca.p cnn not I.o treitoil n« ft inoro oonidunint 
an'l c\nmine‘l on mlli Ui« vWuM I"* 

treMoil n. n polic' revrl witli'iu xSn* m<aiiin^ I'f 
R 110(1) fb) Cr 1* CJ 

3. PoTvors or a Kogiatrato under aubs (2)— 
It Iin. 1.(1 n ArM tliil tl.o Roolion i« ne\ onM'linir 
joction confi mnir powt r* on the j>.>l(c«>*o’lio« r, Imt 
It confer* no I'owor or niillioritT on o MinrMlnlo 
to (Nrrri n f(V(if inprtity/iiiofl Vry the j-iliio or f'll 
for a police Ti ix'rt Rnrli power <nn onW Iw oirr- 

ri.eil III ftcionliTui’ wiOi S. «"f"i fl- ll HU 
(lOJ) Srr»0 M JIS7 COJ) A N on tl.o 

otlur li'itiil, It liiM IxOTi Ik'M tlmt riK'li |M>«<-r can 
1)0 cxrrcifeil nn<l« r Riil> Cl (-) r\rn lioforr Iho rxa 
ininntion of tlio t oniplundTit fo II It. .avi . (’ll) 

u ii a.(|. in Srr 115 c N' lor' t h it 1:17 1 

2 n li N) ri 8W n U\ also C. M. T. "in. 
11 A J 331, 

4 ^ TJ,,,.,,-. -.. 1 — .♦ TWlcrm 

• t Imiitiol 

• I Cr !• C 
•r R 173 

L-i 1 1 / ny police. tilheer* who inte>tir*t< i1 » 

non-co;rniznl)lc ca«e untUr S. l.'iJ Cr. I*. 0. umlrr 


lI..* i.( k MflL'i.lrate I arm.* powtr Ii ti 

anrlj * ra.r [I t A. J- SlI fH) I'* •' - ''i 

6. Proaeeutlon before polico report dcclsi 
Ing information tobo falao.— “It !• "-’ni 

In the hirlli<»l otl'l the ipint. coOlntT ii ’■■'''i ' 
tlio wli' 'e •rttem of mjr rrirrinol J recc.la’f t‘ 
tl.o r..'io.. • 1 , 1 . 'll, 1 t-* atinwr I to pro»erslr “ <"‘•'1 
K 211 I P C. tie Infiirmart «f » reoc-.T 
Table o'^enre, afler oli'aini'ij per~ii«i -o 
lore.lisale an, I rn«T.lI,r.tir.'. t -t witlo,! 
(nittin,; the rejwirt an 1 Ix-f >re il o ra«e hi* 1'" 
il,i|.«ei) of l.y llie V a [;' »* rot' —1“ U 11.^' 

0. Delegation of duty.-it f* 'in'-''' *•'’ 

wlietf.er a I’olipe Ir.pei'T orb r‘ I 1 r a 
Irate In itite. 111.-110 a nonet cnliaMo fff*r 
cnn lecnilr ileteyale lie ilnir rf watir? I 
iBTi’aliiratii'n to a C i5' f C mi la hie *— Utl 

7. No poxor to arrest without warrant.- 

The ix.wrr to orre.t wilhost *»arr»rl i» r/pein' 
filea l.y thi* aectinn from the police, ia I 
cn'irre of the Inrr»liral5"n <‘f a non co.*!!'** 

iT-'oce-cicroi) t;. II, l.ril (:u). 

8. hragisiratos empowered to act 

aub cl. (2>-.S'e Mh III, cl 2 .‘‘®* 

the j-iwer !• crtoni^njilr rxerciie,!. the irrep 
larilT will I-'nmd If R.V'W (») Cr P.C. 

0. Liability for false cntrj'-5'e Nfio 

un'trr R. 1^1 5My“ij, 

10 Powers of Magistrates whoa 'to t 
exercised.— .'ee I’.i;. Ji. c. rinhtci £0 • <» 


iio csrrcifcti nn<l< r Riiti Cl (2) even i>ef..rr the exa 10 Powors of Magistrates whoa 'to 
ininntion of tlio lomplunont (n II H. .as'i . (*1 1) OXOrclsed.— .‘*ce (’iil. JI. C. <'ir ihtivl £0 • <* 

? X ) 'r ss? V, 'm.'V, IS; > '• 

^ ^ 3^*' <-».<• oftder tli’c onhr. of n >Uci*tnk‘r, 

4 ^ ...X.— «••..* ,»,, ,♦ Thelcrm thf ilmrj for which provUion i* waile in o ‘i 

• t Imiitiil Cr. P. C'nml the c>Bii««ion to hrrp surh nur 

* 'Cr P C ilepnrci the Ciurt of the irrr Tulunhlc a»*'**'® 

•r R 173 wh'tli aiich ilixrie* giro, if li-t'itimnlelr 

L-i 1 1 / ny poiicc.olheor* who inxctlriti i1 » HI P. 11 llUR. yr- 111 A. WO (F. B.) [I*'''' ^ " 

non-cognizihli? ca«c untUr S. ir>» Cr. P. 0. umlrr C. J 

156. (1) Any officer in chaiyo nf a policx*-<tation nny, witliout the onlcr nf a Mnui^lraie 

IiiTcstigation into cn;rnizablo iiucvtig.-ilc mil, c«.giiir:iliU* c.i«o w liich a Court hating 

otor the Iia'-al niva within the limits of pdcIi station woiiM 
power to inquire into or ti) itmlcr the protKioiw of Chapter XV. rel.iting to the place of inqn'O 
or tiial. 

(2) No proceeding of a police -olTiccr in any such c.a«c shall at any «tago ho calh'^ 
question on the ground that the ca^e was one which such officer w.as not empoweied nndcr tin- 
section to investigate. 

(3) Any Magistrate empowered under section m.xy onler snch an iincsHgal'f''’ 

above-mentioned. 


1, Change in tho Law, — cl. (3) of the srcUon 
IS new-. There wjs do provision of n sitniHr 
Kinii lU the former Codes. 


2. Scope of clause (3)— when a S 

before a MRsistratC empowered to art u , 

„ 130 Cr. r. C Contains allegations whfcii If" 



IS7] 


PnOCKni'KR MIIKHE COnSI/VBLE OFFEXCB SUSPECTED. 
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the eDjpIcjon of the cnminf'^fon of eome offonco, 

the >Ig»i»{i-a<o mny Hoilcr S. 15C 0) ilircct tl>c 

Police to invcgtipito, nn<l njion the •n)>ini««i'on 
of the Police report, niny hnhl n judicin) rnqui'ij 
hjmsolf nmler R. IBO Cr. P. C. without firoceoil- 
inf: under Chepler XVI. Cr. 1*. C.-Sll.ll. 680 
SOCtm. C'on. 10 M. T. ISO 
INota.— In in M, T. 120 it hag hern JleffUmton 
presentation of critninni Complaint, ft Mft"istrnto 
is bound to take coffninneo of tho tttne ntwl 
prooeotl in tho tnnnner prescribed by Clx. XVI. 
•nd has no option to refer it to the I’obco under S 
150(3)] 

3. Eofuaal to entertain complaint bocauso 
case was cognirablo by tho PolicJ.— x 

Jl7fri*tra(c cannot refnse, when properly called 
npon to do so, to cTCrciae jiirisdirtion merely on 
the proond that the eyjmplafnant nn'slit reason 
fthly haro bad recourse to the Police instead of 


the Mapistrtte See Punj Cir. Vol II. p 1C3 ef 
4 B 4R!). 7 C. 157. 

4. Sosslons Judges cincot act under tho 
Section.— S 16t3 Cr. P. C, only circa power to 
ft Mncistroto empowered endcr S 100 Cr, P, C. 
to direct on ineestigation hy tho Polico into a 
co<;aizabIc case So o Court Of Session has no 
power to order such an enquiry, niicl such order, 
if made, is ultra itree — 11 P U. I'JIO 

6. C. I. P. Officer can oxorciso powers 
under the Section— S.e 35 if 397 (F.B.) 

( dhdur ntihmi J f\ra\ tiitiiliiia At!/ar J,— Contra] 
Can 35 M, 247 (P.B.) 

6 . Pelay in jnvostlgat'oa.— If there is delay 
in inrestigfttinp by tlio Police it Is the duty of 
tho Cirnmitting Magistrate nnd of the Sessions 
juderc to inquiry fully into the cireumtances of 
the ifelayand to con«uler its bcarinf; on the prose- 
cution story —2 B K 1092. 


157. (1) If, from informstion roceivwl or ollicririsc, an officor in cliaryo of n police-, l.r!icin 
Frarfr-o »i,r„ l,a, rrawn lo .,n,pccl llie commi„ion of nn oitcncc wliicli lio 

,F»peclr(l, cmpowcrcil under «eclion 15li to investigate, lie shall forth- 

hith send a report of tho same to a Magistrate emponered to take eogiiiz ince of such offence 
"F” a police-report, nnd aliall proceed in person, or shall depnlo one of his knbordinalo otneora 
to proceed to the spot, to investigate the f-tets and eircnmstanccs of the case, and lo lake such 
measure, ns may ho necessary for the discotcry nnd arrest of the offender! 

, Provided ns follows 

(a) when any information ns lo the commission of any such ofteiiee is given against nny 
'«al i.ro.llg.i,o„ a,.pcn>ed P'uson by name nnd the ease is not of a serious n.sture, the onlecr 
j,i charge of ft pol'c* station need not proceed in person or 
■lepute a snhonlmalo officer to niako an investigation on the spot , 

(h) it it appear to the officer in charge of pohee-slatwn that there is no snffieiciil ground 
for entering on nn investigation, he shall not investigate tlio 
around for Inrctigalion. <- 050 , 

(5) In each el tho eases mentioned m elanscs (n) nnd fi.) of the proviso lo snh-scclion 
y),lhecflieerineha.S.O of tho police-station -shall -state in his s.vid rrp-.rt In, reason, for not 
“'l'“mplying with the requirements of that snb-sectimi. 

"''f°I''"'’rfnincii(Iiiirii(,fo(/,r.<cr(foii-IiiscctiolillS7ortlriv.dColo- , ,, , 

I'l In ..b.,ecll.„av „f,„ U, ,„„l, "„r »/ »- s-Sroro ft. .root. ,.1 S,,., W.,. IV, m.l ,/ 

(or 11,0 wont. "■-> '"ot. 

it I'rcerr.,.^ („p,, measures" sl.all Im .ubslituteiJ 


(•0 In I 


"that Bob-»ccfion,’' the wordt 


• ' — *«b-»cction (2), after tho wordi 
^ ’* (5)eucb officer shall also forthwith notify fc tb* informant, 
Oiffael that ho will not investigate the case or cause U 
Notes. 


to be investigated’ 


‘anti in the ease menti<uie«! In 
’nr-mner (isMriylv t\s 

ill bo adJed. 


rco 0 lvoa.’'-s 157 Cr. r.O 
a Office, to takeaetiw wUn 

reason to suspect tho cotnmis»io»i w a 
„,r'‘’”''’^uff|*nee, -from information receivesl or 
phm*o -information receiveal 
*°'*hWlr ra'fers to information fumislie*! 


under F 154 Cr PC .1 Ir’ryrum »a/v>rsai»^ A/»i 
fA«r am rfrmre Kit term n imrK am 

.aAr^sFjtwa— 15 Cr 022(11): JiC.N.S-iS 
2. S. 164 and 8. 167 compared,— Whereas 
ttrrs covered hjr tl>« former section 

mmtf he mfnccf fo as prori ltd ia | 1 « 
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i:rvour* »*xinr. riitiov k.t ho« !iniMiTTH». 


Fr>ction, it on1r I'nfonii'i/i m n «- 

of tlie t n I'lr^nt/iW^ 

on-'ncp V itliin tb'» of tin* I’oliv* Ortjprr 

to 'V iiom I’t fc tjnf'iii iiAi'J* Hof/r 

III' hlfr f'hir,^ filllioil/li of rotlrtP » rrjtort 
^vouli! li'* it-iit to till' Cir. Cb- 

XIV i>. 171 

5. ViUfitjo fa not informtttfon.— wii* n 

a ji Irrc of on ftl1« ^•••1 «>fT«'nr** fr«.in 

rtli-xlilo fiMiri'oi linn niforn«ftti>'n |ol«*fr- 
mull r h I'l Of 1* C — jrr.<i|>| 
tir (< I' (>■?' INI nnil li'iliU ti {irrliiiii»nrT mol mfurni^l 
cn'|iurr to \ I'rifT it, |m nc-tion <) h < itcit amount 

to tin iii'i -iii-’ntion titolcr S. 1.*“ Cr. T. C — 15 Cf. 
OJJ (M) 

4. rolico QfUcora entitled to invoatlRnto.— 

Hi l*»7 t" t'lT Cr 1* C lro\fi no ll>»t tli** 

Poiito < • ?n.'*ri tn *nf« '.ti^nlt* i»n « (T<*nr»' 

firo tin- 1’i‘ic* Ollii’iTi n fiTrr I to >n th** Crnniml > 
|'r<Hi‘fnr" Co'Ip i r . tlir viMmn 0‘?i<'rr »>r 

hii ^ I’l nc>r (I'ti I r iMtfiiii tli'‘ limtii of tl»i» Iik-iI ! 

nT<‘i I'f liii junniielioit TJinifr^on /i.»/W' <• ff j 
I'tc < I II • (.n» </ jiurfc i< nof . 

Iitf illy r“mi‘rt> nl /u mi rp'ti i iV «i»'l •'« lili CTitli-nc** 1 

IK iKit RilmHiilil'' uinlrr S ir.tl K»itl«‘in*o .trt— 3* 1 
M 217 {P.B.) nl.o iTi M a'*7 (P. D.) [IVi .U l«r I 
i. ly lit iMid AiMiiynrri .Im/ ir I 

6. An “occurronea report” muat bo aont.— j 

Tlio Koii'iiiij iil> of itn occiifn-tiro ItoiHirt l« tht* I 

MnjriatrAtc 11 nn rKvtifml jirf/twMi.try ui»l>'rS J.'7 ' 
to thp emiimt'iK I till rit of no iomlitoitioii — 

Cp fi22 (M ) IH II**,) Tlie rptitilrfl Ity 

till* SectiiiTi 11 tlid* ljr»t rottort of *n nffoticp, 
wliicli nn otliwp in olinfj-n «>f n I’olin- Flntmu i« 
reijiitrpfl to intiko to n 'Ini'i«tr»lo no »«>on *• li» 
reppMei mfornutitm of nil nffcnci*. mnl lipfopn 
entPring upon Us itifi-iilifution [Sfp IVl. 

Stsn ji 'll J Voiliirv to Kind tlm p«*|K>rt !• h 
spri'nm of ilutr Nnch conduct on thr imrt 

of tlin Toliev woulil livid to • ffcof 

Pjlii-g v it foiifiip/inj fiiUr ei » /<•««■»• [IS. 3s]. 

8. Object of the Report.— Tlio of i»»in 

pronsion i< fllnioiii, nnil It mvoKos more limn « 
ni»ro fotiinicnl complinnci* nitli tlio Itn. Tf-r 
llii'jiihiife n ynmiirily for thf c<>iid>fi«n 

of tl,f pniiicl n» rrgnriJi rfyirptiKJe mme, nn<l hp 
IS not ot Iilierti to dirrst hiinarlf of tiint ro'por. 
sibility or to relax thnt R'ippiii««)n‘'oTPr crime 
nhioh tl'o lair intends tlist lie nhonld exercist,. 

It >> hit il'ity to Inrtr {inil fanti.fer enr\ f'-jHitihlr 
coir, a* $00)1 oflei \t» ocerirrencc at foi'il/c •■^niytU 

7* Procedure.^ — fa Burma, the report must t>o 
submitted thronirVi the Di»trict Snperintcnilent of 
Police or fruliifff hifn, {Krtni^Ji fW Assistant Sapp, 
rmteiident P can>i'^l I r tent dnref [See Dur. Gar 
lfi70 PI. n p ISO 1 In BomSny the report “is to 
be 111 i<le direct to the Jlnjistrate in order that ho 


lti»v ) srp an early irform»*!.m ard !<■ 1 

lion to art. if iif'p»*sry under S K'* 
Js.e Itcmb t'ol Man. }i. J'l. ] 

B. The ropoft Id not n public tlocui 
An M e fei>"ri nndrr H. I '7 f f- f • 

a j.nli' r if-v-n n-i t rvllfiin the nroTiip.* r 

liii.lifirs .dll an I ill'" BCC'iM* 1 1« fit mil 

o'pr if iiirb r*',’ 'f t I 'I i e fr • if — ol M, I* i 

[ill* -iitn i-.n .iyy If J i t>n„’) 

0. hr-iRfatrafea fo'Afora on rccoirli 
report. ^ _ 

<«) Knfuifry iin.Icr S. 160 Cr. F. C.— 
firiiorl »'ibtnillPiI ondi r •» 157 t r i* . C. 

ontrr c. /;•; f ;• (•)-rntit’'i 
irili* t > privPi 1 iindi r .h 15'* C'- I ■ ' 
li:-'. I »: N :!■■! } 

(1) A |«di.p n-j-ft nnler tl'n S-vuim 
jirudntiun ti. a Mi.-i.tmte t-> .ntrr « 
enijiiirr. /f«f !’>• il'jn'rit’r u s"' I’s"-* 
u,..,..\rs/s. y....’/ rT.e., lie d 

B« liP lliliiVs eippilirnl. l'» tatr r'‘ 

or lo Isle s-tnn « ij iI.p r> j-ort un U f b 
— U tv, ,r ll'i • I I. II 11*7. 

10. The report la to*, o compleint-^ 

aul.tnitfi l III ll." ti'uil "A.’f “h'f''’’ **. 
17d IK not intiidiil to Ip and psnno! I|' 
h* a c-impliirit nii'iin tlic tiirsniri! cf 

vr r (‘. [6 If r I}. 

11. Power to net in the jurisdiet 
another PoVo Station.-}'* 

th.f,- |« po i.foiKimi jirt'Tintinif I'-'’,' 
om- Pidup .«ial5f'n fn'-n actin? under t'e 
in tlip jiifisilietnm of anotlipr rolico cl 
12 I*. 1! ll‘t: 

12. Power to Ice'c up the door of i 
poet’s house in another FoMee 5i 
Hep Nmes uiuli r S !(.*• Cr. 1*. C 

13. InTostigallon into potty caiM.- 
vrsti^ntinn alimi'd n'lliiUirilr l'« niAiie 
of a pilti iisiiiri' ' y 

re|mrlml lo ll » sti.V n t* le«i Hicn I.' o ' 
or of aiieh a n uun* ii« not to l«' en'i''’ 
Hide or whiTP til' C1.I' is fO triiial U 
lipit for nil p-nrlii's In Iriro it nUmc. ^ 
Af. Clide I'l. :J7I nntl 375 1 Pf - 

«Bd (J.i.f>i. .Hoi' X. p. IS'J' dfif'-i*’ 

Yol. 1 . p.an. 

14. Invoatlgatlon should bo conduc 
the spot whonoTor possible.— s<< •* 
>Inn. p TO. 

1 6. Invest ig \tloa by ano ther 
no Bui&ciont gro and oxists,—" ■' " 

ciPnt proiind for imeiliFation hs* been *i' 
an oljiccr m cliMre of a police atafmn r 

officer is competent to moVe eucli 
unless he !« authorised by a iUijisira 
.lo_r„f. TC c. Cir. O- ilBlcd £0-7-'il. 


158. (-1) Every report sent to a Magistrate under section 157 slmll, if the Local Cn 
IteporU^under section i'j7 how ment SO directs, he submitted through such superior 

^ of police as the Local Government, by general or special 

appoints in that behalf 



roLicE orncKn's rowtn to si'mmox witnesses. 
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(2) Snch pnperior ofiiccr may give fucIi inatroctlons to the oflicor in charge of the 
police-station as he tlnnhs fit, and shall, after recording sach instructions on such report, 
transmit the same without delay to the ilagistrale. 

159. Such Magistrate, on rccei\ing such report, may direct an investigation or, if ho thinks 
PowMtoholdinTcitig^tionor ' proceed, or depute any Magistrate suhonlinato to 

preliminarr inquirr, proceeil, to hold a preUmary inquiry into, or otliern ise 

to dispose of, the case in manner pros idetl in this Coilc. 

Notes. 


1. Stage of the ciso at which Magistrate 

may act under S. 169 Cr. P. C.— An en. 
qnirj can be made andrr S 159 only on a report 
•nbmitled under S. 157 (1) Cr P C i e.onn 
report made before and nof after the police m- 
restijration or enquiry into the ease haa been 
completed. The former is the pre'iminary report 
and the latter is the /iaol report (generally railed 
the ) —[4 C. N. 351 32 A 30 30 C 921 

(■99) A. N. 57. Str also 43 C 1152 4 L D 
197] 

2. Cases.— .go where the information referred to 
the offence of criminal trc8pa«s, into a house with 
latent to hare improper intercourse with one of 
the female inmates, but the police reported that 
they did not beliero the object of trespass but 
**re not disinclined to beliere the charge of 
trespass— hrtd— the report was not within the 
terms of B. 157 Cr. T C and the Magistrate 
could not therefore act under 8. 169 (4 C. N 
“51] ^ A Magisterial enquiry held by a Deputy 


5. Nature of the enquiry. — The enquiry autho- 
rised by 6 169 18 a preliminary enquiry and not 
a supplomentary or further enquiry Bubscquenl 
to the receipt of n report by the police after full 


tnrcstigalion into the truth of the information 
lodged under 8 154 Cr I’. C — [ (’99) A. Ni 87 : 
32 A 30. 17 C X 824] Once a police report 
declaring a charge of a cognisable offence to be 
false IS aeeepifii by the Magistrate, ho cannot 
direct the police to send up a charge sheet for 
the offence, if there 18 nothing m the report or 
in the matcrisla before the Mngistmto to support 
a charge of that offence [11 0. X. 832] 

4. Magistrate acting under S. 150 Cr. P. C. 
should not try the case. — If a Magistrate 
takes an aetiTS part in the arrest of persona 
charged with haring committed an offence and 
tries them himself on that charge, he is bound 
to state to the accused, $n far ns he can, what 
are the fads he himself has obterred and to 
which be can bear testimony; and the prisoner 
in sucb a situation has a right, if ho thinks doil. 
rable, to eroii.eramiDe the dodge whose erfdeneo 
should be recorded and should form part of the 
cose Th» eaurte, >io\ctirr, /or th* yag{tln($ 
^uld bt to to try the ta*e, ond a»k that it 

ehould bo tried by soma other Judge, ~20 Tf 
7C(Cr) SttSOC.eST. 

6 Tbo section does not apply when a com- 
plaint is made direct to the Magistrato. 
The prop^^ procedure in such n case is to proceed 
under Chapter VI Cr. P C. — See 30 C 9231 10 
M T 220. 


160. Any polioc-oEccr making an in.c.tigalion nmicr this Cl.nptir may, by onitr i„ writing, 
rcqnire the attend.mo before bimiolf of a„y person being 
“tendance of witnenses within the limits of liis own or any adjoining station i\ ho, from 

(lie information given or otherwise, appears to bo acquainted witli the circumstances of tho 
*^“^6 ; and snch person shall attend as so reqaircd- 


Notes. 



of the 
prosid® 

not for 
.-7 M 


'fdor must bo in writing— 

■“rr II in writing, no per«on is bound in law 
' attend lYhere a Polieo Inspector sent a 
“Bstahle to bring two persons without no cnler 
‘ *riting, and a person induced them not to 
company the conslnWe and gire erideitc®. *.eM 
'*>0 conviction would lie under Ps 180 and 18 » 
I*- C [lui 850] A I’olice Cori«laMr who 


proceeds without »n order in writing to bring 
» person to the Thnna is not acting as a pnblic 
•errant acting in the diichargc of h!s duty. 
It is therefore not an offence under P 353 I. P. C. 
to assault him [2D Cr 41 (X)] Where the 
order is not in writing, disoledienee of the order 
If not punishable under R. 174 1 P. C [2 Weir 
in] 

Dlaobodienee panishable under 8, 174 
J. P. C.—ProTidAl the order ii in wnting and 
issued by a poliee-cffcer sgthorised to ixse it, 
dieidie-Lenee of the order wogM be paniiballg 

vndrrP 17* I. C. 320. 
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r.x\inKVTioN m* witsi««|'‘ ha ioiki*. 


4. Tho term “any person” does not tnctudo 

an ocou'iod person,— Tiip m-niim • w» 1 t 

t'l the of finil «tUnr>>>r« 

onU , (in orilnr oiniuit In* miifo r«<|nSnni; lf«* 
nltiMi'linpL' (it nil ncrutctl {7 M S7t{F> 

B.) s'vuriiM 1 }) H »:m (fir.)t cm yo) i. 

II :U( ] It njijH'nn to linin tiopoinp tlip |*r»rtlp«* 
of Toiieo (l.1i(pr« in tlie m /ii»il lotiutt n rrjrulip 
of fi <]ii'i>i.juifi'-i-i( « ti^rnoti r (n t(i<* 
preo'ncp of tlio nceii'P'I nii-I iKpIr nt'pnt* l.ut l!iU 
IS not PontPinpWtf'il lir tlip Imp wUirli Kr* down 
tliit tlic INilipo Ollcpr lunr niimiiip onlljr nn* 
ju'r^on »tippoi.‘d to Iip n'‘r|UAiiit< <1 witli tj.r fvU 
nml (.•Irpuniifincps of tlio rnso [:vi C. lOItl ) 

5. Pot^'ors of Police Olllcers under tho 
Section.— 

(!) A polipo of^rep fins n>> j^urpr fo nrrf»t i.p dptiin 
for pTiin ft niiiv'lo tnotiiput nor jw'Hion wIm-*.* 
p>i<lcnpc mftj 1)0 rr'inirt 'I (or ttii> )>nr)»>ars of nn 
invostipntlon — 7 W 11. a (’i) 

(2) lie riiniiof in nnj c ko r iiniW /t •r,inr>< f y/.<^p 
lu nlfpNcl liornro lilm— 7 \V It a, fro Hat ►V). 
Al«n7?rr.j i',.{ Jf.in 2ml IM p a7H 
(H) He onnnol r^riuir* tlie •ttrnilftnr« of nn iippntp.I 

person nni] on tlio Utter frolinp to nttend, tv f.ile 

Aim fiirci ru«(| If Jio tnlcos nn noonsed fierson 
Into custcxly m auoH rirenniitntiee*. Iio wnul<l l>o | 
RUitly of Mronpful confliK'mi'nt — a UVlr 121. ) 


(1) lloroHn f inf f f tfo 

ll.n of «nr l-<f.fo tie rc’i-- •‘•'V » 

l.ofi'l 1« (I* f«i') . ri id, Bfd If 1* Msp'i’ra*'" 1»‘ n 
to iit'ir it ftri't fti»li (•■'•It 

till fr-iniUr — Jl C, 77. 

C) II" fionrt r« 'i'tiro • m-irT-tr to niter 1 t'epe *• 
♦tftticn to Ijo riwiiTir.J niuf Jo pite inf 
1.1 tl.e p.-r» n fi r wl i n 1 r ♦l.ir *• tardj— ) 

A N, IT 

6. A Macisttato ernnot direct vrltnc^^ci lo 

attend a police Invcstipatlon— \ 5f»;‘- 
tratr 111! tin puirr to {••'n a ramnt f rl * 
• rrr«*. anil f f(-Iii Jfi n if n per*, tt in rriJ'rl'* 
•tirf) j.eraon mar I ire esiilrh. I* 1 ' f< rn I' ^ 
duriiip nn intrijivalion nful' r Osp ^ 1 * tf i- 
C C-lf* >•'* Tl" Ms.n.'n'r ‘f » 

lii*:ri>t rnnnnt Interfi-n* (r-n-ei i I r tf * 5 ? 

n and a<l»ir») wiJfi tl e et'Tii*'’ '( 

ereticn piten In ft I'olifi' (f’^cer lir If i* 

[fist, ml 

7, Procedure In tho case of female 

SOS. —It i« nil on'misl roar*** 
t»le> ft nuwl-e-r of womrri awn» from tf e.r » J- 
lo tlie JVJire Stntion on tl " J'rdett *^***'m 
wnfiml to etamitip tlirjn. Tf " etsmlnStirn 
!•<’ i>mp-erlr foniluite.l lit tfir wrm'ai c 
lonsei — 0 C. N. ll’.». 


161. ( 1 ) Any p'llice-ofl'icor mthintr an Imestijjatmn ntulrr this Clnplcr may rratnJnc enlfy 

Sxftminition of nitnosses br nnv person fup|H>>-fd to he afniuniiilt <1 siitli the 

police. . . ‘ 

* oircamstatifCH tif Iho raxp. 

( 3 ) Snell por«on slmll lio bound to nusMcr nil questions relallntr to sneli ra*^ 

Itim by snch oHiccr, other than questions tlip nnsners to which would lia\o a tendency to etpe*f 
him to a criminal charge or to a iicnalty or forffUttre. 

Vronotfld anifitilinriitu to thf Section— \n »nl..S(.ctl«n (/) nf section 101 e( tbp raM C-s’e* 

tlie Word " Cfiftpter," tlio wordi “or any pelW-nlicPr nnt below *«rA raut ni niuy Ir jpr«fnlril ly IA» 
mrftf, (icling on tlio rpipilsition of nufh oficrr" almll bn inserted. 


under the Codes of IPfil fl nnd lf(72 [See 7 C. 121 
(F. B.). By intmilucitiK tho word “triilT” after 
the word “answer" tho Codo of 1S^2 rendered a 
person answerinR falsely Inble to vriwecntlon fur 
perjury [See 10 C. 40^] •Tlu' word 'Vrufy" wna 
deliberately omitted in tlie Code of IKUS for the 
foJJowiDs; reasons — 'MVe hai-e mnemlpd this clanao 
the law na it stood nndcr tlio 

Codes oMRfil and 1R72 . . .. It seems to us 

unfair that a man should ho liable to bo conTicted 
of Riring fahe evidence, on the strength or by the 
am of a sta^ment sopposed to hare Ix^eM f^ren 
to a 1 dice OSlcor hut which is not Rirm on oath, 
which he has not signed and which he has had no 
opportunity of verifj ins Such statements may be 
urnedly taken down as rough notes; the Polico 
inleer IS not triined in taking evidence and the 


notes ore often faired out by another oF"^ 
Tlmy hear nn resemhlsnee to dep<*>uo° . . 
ourU to hftve no weight as ruih. altaci*--! 
them" — Pel Com. Ilcp. . 

[Hoto.— ThoBmendmint/.dlo-redT C. 12} 

7 1*. H. JhW s Rnt. bl.R and '' 

» C. L 2.?<li IOC 40.'.! All. 210: 11 H 5 ro-loi) 
674: lOA lit (P2.’PB) V. B Jfti and 
U. R. 21 (1^) which in 1A07, laid down th» ^ 
Inveffipntton hy fhe rolice nntJer S ^ _„n- 
is a stftge of indieiftl proceedinR within the j, 
ing of explanation 2 to S. 103 1. 1*. C I • 

311>] frt 

2 Effect Of the amendment — ‘’SV 
the police cannot be nroseented P'*!,, n.t 
oria™,, (OS) A N =i. (0S)1V'W''‘-' 
C19 S 0 R. 277 I Cr. R. 43 of ^2. 

3. Refusal to answer —A person, c 

to ftnsw-er, when examined under S. ivi ‘ 
cannot bo said to commit an offence eitti _ 

B 170 or S. 187 1. P. C.— 23 M.Cili-' • 
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lOOSi 1 VVcir nil 23 M.GH (fcwl-iioto) . 12 W. 
R 23. 


I Statomonts made under S. 161 Cr. P. C. 

in answer to qnc«ttons put lir tlie invc'tipntinjj 
officer, doc' not atnonnt to pinn;? information 
within the ninnini’ of 1S2 I. P. C— 15 Cr. G50 
(P): 227 P.L. lOU- Sfr(lt»Oj) U. B. 13-31 M 
50<5. Cf>n Rat. 121 A jicrjion inaUin" siicli at-ato- 
meats cannot bo said to in«titnto or cause the 
in«titQtion of criminal proceedings within the 
meanins of S 211 I. P. C — 6 M. T. 133 31 M. 

506- I Weir 193 1 20 M. J. 132 S'C G C. «20. 

5. Are Btatomonta made under S. 161 pri- 
vileged P— There is a diicrpcnco of judicial 
opinion on the point. It has been held in 20 C 
642 that “S. 161 of the Codo provides for the 
taking down of statements of nitnc««cs by the 
Police Sneh statements are not pnvilcpcJ and 
S 172 IS not intended to include snch statements 
The mere fact that such statements arc inserted 
in the Sjiccial Diary would not make them privi- 
leged”— ?e« also COG) A. N. 193 9 0 P 33 19 
A 390 (T.B.) [Per ytiliimu mid Biacrji / J] 
16 C 012. Con 16 51 233.23 0 794 17 P R 
1S94 


Incriminating queatione.— Although under 
the Codo of 1SS2, a witness was bound to answer 
truly, the rule did not apply when tho answers 
*’oald hare a tendency to etposo the dcjioncnt to 
» criminal charge {F-'t ( 80) Rat 4SS . C^O) Rat 
618 1 Cf Rat 074 S'» also the present Code 

S IGl (>) 

7. Hode of recording statements. 

(1) Not ncossaarv te rcaard in tho form 
of question and answer —it is not neces- 
•are that the statements of witnesses recordwl 
nnuerthis Section, should bo elicited and record- 
ed, In tho form of question and answer — 

1^90]. It la sufficient if the answers recorded 
are substantially correct Ss 104 and CGl Cf 
P. C do not aiiply to an examination under 6 
IClOr.P.C [15 A 11] 

(2) Witnesses cannot bo put on oith 
or solemn aflirmation — 15 A. 11 


(1) Such statements should not bo on- 
terod in the special Diary— kept "“d" s 
1.2 11,/rrt— 33 C. 1023 ; See 20 C 042 ( 90) 

A. K 193 9 C. P. 33 Con 10 A 390 (F.B.) 

6o f.sr ns Burma is concerned tho Exeeotno 
Cevernment have forbidden tlio incorporitum in 


Special Dianes of witness' statements la eften»o 
[Bur. Pol 5lan.— para G13] 18 Cr 1022 (L. B.) 

(I) Attestation.— It is not illegal, though un- 
necessary for a Police Officer, recording a state- 
ment nndcr S IGl Cr P. C to obtain the sig- 
natnre of a witness to it. — 15 A. II, 

8. Notes of statements under S 161 may 
bo taken by any person — ^Thero is no 
prohibition ngauist any person present at tho 
time when depositions arc being taken or confes- 
Bions made, to take down in writmgwhat either 
a prisoner or a witness says A pleader who 
uses saeli notes for Ins client's benefit will not bo 
guilty of any misconduct, professional or other- 
wwe-lOC 250. 

0 Police Officer not bound to reduce 
Statotmonts into writing — It is not obli- 
gatory on the Station Iloasc Officer to reduce 
to writing any statement made to him during 
an investigation [II B II 120] S. 162 Cr. P. C, 
does not control S 157 of tlio Evidence Act. 
Oral eridcnco may be given of the statement 
made to the Police by a witness in order to 
corroborate the witness at tho trial [J6 C. 2^1] or 
to iiopcaeh the credit of n witnc** who made 
such a statement, under S 165 of the Eridcnco 
.Vet [11 B H 120} —$cr also 85 M. 247 (F-B ) i 
35 M 397 (P B ). 

10- Bccord of etatomont of aoeusod proli* 
minary to arrest.— Whore a Police Otlicer is 
already in possession of evidence lafficicnt to 
justify the arrest of a person, ho should not 
preliminary to such arrest, ctamino and obtain 
from that person a statement under this Section 
(27 C 295] Such statement if taken down, 
may bo proved if it does not amount to n con- 
fession [See 3 N 61 G N ISO. C C. GSOi 171 
P. L 1913 But SCO COS.’OO) L B. 42 ( 45) • 11 P. R. 
1905 GC L 47] 

11. For other matters.— S.-s Notes under the 
neit Section (S 102 Cr P C ) 

1". ProvlstoDB of section when to bo uti- 
lised — The provisions of this section should 
not be ntiluetl in any but "Aeijioa* cusr*”, 
llemous cases include cases triable cselnsirely 
bv a Court of So'vions and tbo<c cases io which 


162. (1) X„ n,.ae I,v a..y to a H:™"’”';"'' ‘■■'"'t- 

.. tliix fliaiitir vliiU, if tikeii ilown in writing, 

I.y ll..- p-r-u nul-inB 'I. iim .li.ill .n-l, « ritin^ U- 
ciiilci,... rioviil...! lliiil, "li™ ..Itn.... ■' "■■'ll'-’l 

i., .. aror......!, .1.0 ta,„l .1, .11 tlio r,.,,o,..| „f 

^'»oa,wfoot„™cl..,.i.i..~,a...1 n..y tl.on, .f .ho C..nr. .h.al. .. ,..p«l,.n. .a .ho 
i”'>ico. d.reC .ha. .ho acc...o.l ho tar,.i.hod ai.h a oop. .h.ia,. .a. .och ..,.o-.,„, 

«"'l ... [mpoach .1,0 CHlit ol ouoh a.l.io*. in ».a"»oo P"-'oh.l l.o .1.0 I.oi.a.. l.„J.nco 
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♦•TATI51IJ VT> H» miHf. 


I Bcc. 


(2) yofJiiMg in Him M.Th'o» ulinll J»«* iI«Tmr<Ho njipljr in nnr ^1 fjllin? *iffin 

llio |»ini i‘<i()ns of mtHoii rlruMi* /J, of tlir liidiin .\rl. 

Prnpn^nl nmnttfinrul^ tn thr .S' rf/«M -K«r »“>*»•*•«»'>«(/) '’f wcetlon 102 r! iV." i f"!'. 

followir;' I'lib « Ction ilnll 111 - * lif 'O' k/c f, »— 

“(/) .Vo mt.tf ly nny /vr< m t> n j-Urt.nfrn- ,n iKf r-.*r>r if «" 

i/ if'iiirrl %n>n ht ly fX/ ji-rfii Milmj ; I.*' /• -tf/ ^ " y »o--i Cf « «jr rr-’r 

irfif//irr in n j'n/iff riinry nr i//iritritf, nr any yitf rf t*tf. $‘iUi»fnt nr ttfryf, in "•*! { ' “ry fvijr^r ( ^ 

hernmn/ter j.r„ri'' ■/) nf nny in/wi'y «■' inti in '/ nm, nn, ttn f--r inrti‘,j\U}n ni /W hm/ n\'9 '» 

ilofement ••ni 

Proml'i Ihi! ir^'n my iri^ii'it i* rillnt f\r »\« j<i in j«’\ iifni'y nr triit ^ mm J 

re<l'irfd inin irnlm/ (hr Coirl Aill, on Hn i/ tfn itrrnr- i, rr/rrfiinrA fl* J '•’I 

,f the Cn-irl thmli I> • fi'i lirn' III rhn mfnrr»*i if Jyrhrn.ihrnnf /Hi' f^n nmiirl Ir /nmn^rl n*' n f~}f 

pritrr thnf nny r'f ' I'.itfnmt, if , Inly f-nm I, Ki ly I “ nir t 1 1 nin’r.i i'-t t»'\ t'l'nf" in 

by icrimn tl'. f fh. h,l>m huUnrt Art. ISTJ. lI'A'i ony ,>l<i •/ tirK .‘I'nnirnt n m t.-'f, ony 

fBrt^ oim \r •.«< ? 11* O, . /-r iwiin I'tun if ni(\ iri'nf, tnl f -r l^n firf.ti* nniy nf r 1} f imm/ niyi*’ r* 


,trrilnyrMrni nfS»trn 
B If..* }* U**. Ill* ( 1X72). 
Object nnd npplicntlon of tbo Soellon 


a. Xfaoof the Btitomonts recorded in tho 
Bpoeinl dmry. 

3, Access to nod copy of tiio flpocfftl dittry. 


4 Dyjnp clcelnrivllonf. , 

3. ChonRCs introduced by the Cole «• 
1BD». 

0. UiBcellaQOOUJi. 


I. OBJECT AND APPLICATION OF THE SECTION. 


1. Oral ovidenro of fitatomeots made to tho i 
police -N lUi’ Cr }’. C. not control B ] 
J57 of Hie K»i<leneo .let Onl ornjonco i»i*y l>c | 
fTiren of ilic Atatemcnt tiiAcIc to tlic |*olict* l»c « j 
n itncsr, in order to corroWomlo fum i»t the tr>i*l — i 
3G 0 2Sl 3*. M 3C»7 (P.D.) H'l M 2»7 fP.D.) • 
39 U r,s 9 11 n SfiO 7 -V J tr.S [ Pnr Ka'om.il 
Uuram J ] t> Pftt J SOS 17 1' «. IKS'! • 20 
Cr 4S7 (S ) Srj n».o32 n 111 (PB). Cnn.— 
31 n .W 22 » r,'>C>- II 11 W7 M » II. 120: 
17.4 .17 7A J 11.S (/’.r AW J.]. 2 C. K. 
702 13 O C 7 20 I’ It ISHl 7 C. P 2-’. 

2. t7so of the statemonta for tho purposon 
of contradiction.— 5« ( 2 ) utp pf the •into. 
Jnenls etc »n/rii 

3. Complianca witbtbeprovlsionsofS. 102 
Cr. P. 0. compulsory -A Mntrittmtc ^^•l'll 
atutemciitt in^iJn Uefure the ebtef ^oustMiU' 

out coiiforminff to the prorNiort^ of B ItJ2Cr. 
1’ C , nnd without pirjii" tiro nccn^cil nii oppor- 
tunity of cro'S-cianiining the clnof conslnWe— 
held — that tho irregularity wfl^ fatal ami coald 
not bo enroll by S. 517 Cr. P. C.— P IJ. 11. 3«1. 

4. Sec 163 an exception to tho ordinary 
rule of evidence ig 3 Cr. p, C. plainly 
coti8lilotc<i an ctcrpHim to tho nnlinaiy rnlo of 
evidence. Tho proviio engrafts an cvccption 
tipon exception Before the prevent Section w.-w 
aniondeil, Btatemeiitv rcconleil ninlcr fi. I02 might 

■ not be ■nsec! fla ovidcnco against the accuaed but 

, tboTo wa« nothing to prevent them from being 

n=t*rt 1 j» /'iiAwr fcT the ftcenst'd. 'Oie Isvt hts now- 


been amonilcd to femorr th'* P^an’lllil/ ef I-' 
in{erprrlstipp.“«12 11. 1 M (PrB ) 

• • P«<fC8 

' tOTV^ 

rmi . .'V'.T''".' ".“r 

inri..l.c.l.nn.-™cr.i'.r (.V)i ** ' . ,J 

) Uocord or tho .totomont of »n >'= 
person. 

(1) A police oClcor, who i* 

soas^n of ovidoflOo suffinont « I . ts 
arrest of a persoti. shoal, not Pf? 

Iho nrrest, examine Mm and .nTthi’S 

Bnch slnfemont cannot bo regard^ tto 

except a eonfe«ion to a police of'leor 
niraninp of N 21 of the KniJcnce Ad I -- 

(2) Admissibility.-A .titemcnt 5f,j aal 

person mmle to « ""'panfeMi'”' 'f 

162 Or P. O not amounting M *^""ybTor»l 

iwlmlasiMo in eriJcnce '‘n. j 7 l' PJ- 

evidence -<5 K. IPOs 3 X. Si ' ® C. -hW ‘^..cC) 
1913 lint Mc 1 1 I*. J1 IJXW . 0 C. b- Ai . t 
I..B.42(15)3. „»ote4 

(3) wiiati such statement 

COnfOBBion— the ndo ‘R S. ‘ .A/a ce«/'’ 

denco Act orpHea — vi* only ' 

.,oa mnU fo „ 

thnfiel* Iherrhy iIi‘coiercii i* <»ii''i"^' ' s{»t«; 

{15 1*. \\\ UU3] Therefore the 
- monl tn the police fhnt he hiirfe 



ri ! «• fti ^x|» nm <»r 


■rrdu, M\r.Y. 
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( .1 «»* k‘«r»1 

t-' Vwp t 't.f in * / .f1» t. *;-* 

|.n 111 r ^ 1 ' n |*ftt 

f« 0<' r « <>V «1 t n nt-r- I1< 1 

t’n TrtnUr •'■•♦UnlW Ml 

I*'- 1 1 f.t 1 • n tji I i' *» n trl 

t U...1 .(K f I •, f'lrl •f-i.n Ik 

*>>ti >>> 1 In, I t;? t r 1 |1 » f| t 1 > ir ^••U»rfT 1 1 > *1 i| 
»-»• *1 l» !• »»• -1 n •< I n , rtnf Unl O n t-.ei.lrr 
tJ-* r. ''■. li.Jl]. 

Ifot C. - »l»n frl H'l li* t c 1 n fc r f t’ n t «« 
llnnnr ^rt. f, \ *. M(y.n.) J J C T*. « 

451 4 1. l! IK. U' n 14 1'. r>'.a <F.n) 

i2>'.iM rir 1. i'.*n (!'*•) 5 1‘ -I N 



T r7*> ( i:) M N s:*, 

7. 8. 104 cmnot ovorrido S. 102 Cr. p. C. 

A }»o!ip«» nC frr centint in«trrn1 of rfconiin? the 
■littnitirni ef A «>ttor« omlnr R Jfi2 Cf 1’. C, 
pU<-e lutn l.rfore • Meentmte oot competent to 
<1e«| with the cftte Anil A«k him to rocord hi* ttote. 
fn<nl« otjijer 8 ICtCr I* C [~1 C 4S3] 


II. USE OF STATEMENTS RECORDED UNDER 162 Cr. P. C. 


B. Ralen «umTnRrt»etl. 

(l) A tUIrmrt.l rrHlnni.l to Wr.l.ef hv A rnJiee 
o*^rnrtnv, e, ir^ Cr r C cinnoihnro tho 
cffocl of n deposition •»Tlr»*«Ml t-ceilA* 

cci.lnnee »pn!rj»5 il e erv-^tnl It ranni4 ‘.k ti»eil 
In eti l( ren rienj t f.'r tl r •' 1 b p irj»o«e of «vinlf»- 
d.rtier Or rn'iee ti*err-,i: H. IM<F.B.). 
»ii It >.'1', HU 11 T'viiisu u r^^t.rnc.ntH, 
ISfr.rjt (M ) r. A r. I 1?T V I. tt»T2t4R S'* 

(J) ltr*n I- ti.ed l.T 0 ,n r..1.ee O'*" err •rl.n trmte 

't to rcfre^i liii memory n'..ter 8 i.v» ef 

llie rtidcher Art —111 A..T*l (K.H.): -I •' 

>n; ft’.T: It It 11. i;m. |;i( wc. iv*.i 
IfiC. I'. 1«(12'>)| 4h 

(1) Tie Conrt mn ti«e (t f«r the t'nqirtte t.f C00» 

trtdlcllnR fluch Polfeo Omcar.-I* A. J 

►11. SI A,r/»3. 

(tMVi.ere the IV.lice Oficerdoe* look at on entry 
to the diory for the ptjrpo«e of refmhine hia 
memory.theprori.ionsof 8 lUt of the KriJeoc* 
Act Apply, Amt the accusodor hln ogOQt la 
entitled to aoo euoh entry ond to cro«s- 

exoraine inch I'ulicc Oflicer thereon —-If* A. 300 
(F. B.Js 33 0. 1023; 5re 32 If. III<F. B) 
[ffr ilearnnn J ] 

W The ^■ritinjt cannot be uned to embte any 
«itnegf other thnn the roliee Ollicer wb® wfoto 
• t to refrcih hli metnorr nnd it ennnot bo oinl 
to contradict ant Kltness for tho pro»ec«tion 

_ , v'*'"* "vith the 


W The person miklnK tlio *tatemeiit recoitleil in 
the police diary may lio propcrlv ^ocetmneil 

®hotit It .nnd with a >icw to impe ich hi* cnMit, tho 

police Officer himself or any other pe^ 
^n in whoso hearing tho statement 
yas made can bo examined on the point 
hder 8. 165 of tho Kridenco Act — (H B. if. 120 : 

33n. Ill ]j 3,.t.57i r05)A h-W] 


p) The pm»!«o could not hnre been intended to 
Allow the proiecuiion to Impoach tho credit 
of Its own witnoasos for it* onn ]<urpo«C9 
Ao.l Airnintt the wj«h of the Accu'cil by reference 
to their rtnlementii recorded under S. 1C2 Cr. P. C 

-d 2 n. Ill (F. B.). 

(^) A elatement to which 8 1C2 applie* mar bo 
prored to contradict a witness called ’for 
tho dofonco of an necuied ponon, the witnera 
harm;: prenouily made n itntcmcnt before the 
police tllBrer diffcreut from ami inrensirtent 
with hi* kulxeqnent dcpo'ilion of the tria\K-in A 
3110 (F. B) 32 It 111 (P. B.)-27 A. 409. 
21 A. IWi l.'.A 251 (Oh) A. N. 22, lint CMi 
II C. C.*.Hi 7C. P. 22- t’6.1 13 0 0 7 - (lOlS) 
3 U If h» ' 

0 Accused cannot insist on Folico Officer 
to refer to bis diary .-xAn accuicU penon in 
not entitled to inrist that a memorandom of a 
atatement made by a witneea and rceordod by a 
Police OQIcer under the aeetion almll bo referred 
to by tho oflicor to refreth hia memory.—S C. 154 

10. Oral statement of witnesses should not 
bo. Incorporated in tho Special Diary 
kept by n Polico Officer under S J72 Cr. P. C. 
Tho prttctico in tho Mnfnisil of incorporating 
anch atatomonta in tho Special Diary it to be 
condemood ~33 C. 1023 

11 . Btatomonts recorded under the section 
ore not diaries within the meaning of S. 
172 Cr. F. C and an accused person has a 
right to have theto statements produced for in- 
epretion and Dzamining witnesses— 16 O 610 
( Sec (3) Access to and copy pf tho Special 
Diary infrn ] 

12 Beforenco by Judge in the interest of 
tho accuBOd to tho diary— Polioo diaries 


171 P. I*. 1913 ! 1 P. IV, 1914 


HI. ACCESS TO AND COPY OF THE SPECIAL DIARY. 


^3. ■W^o 18 entitled to use it.— » - 

Which is entitled tn use tho special diary for tho 
.■yurpoio of teekinc for tources and bnea of enqoinr 
“'>'1 ^dffbtr'flninpi ot- fotwn* <fhtv f*i4j 


in A position to give material evidence. Kcitbrr 
tbo accused nor his agent is entitled to «eo tho 
■paoial dfarr for *ny parprwa, onfw.sft'tns bnCA 
e«eil> f>y tlif Cotitf fftt- cftiWliig; . (he Poileh 





fiBO 


ro«Mi w i:rcottr» fovrr.s*>jr>v». 


[8cc. 


0 Tho torm “Inducoraont "-Th*. 

,„?.l 1,.. -...h rrfcr^c. .O .nr Cl,;rr" ■ - 

nccui.oJ ri A. H . r, M J S:.) H i'l <.1 H- » '■• 
j"nc. Act Ion. 11 onliiol. In H. r«n.lto tor"' 

,1. onn o|..t.l..n, ni to »l.oll.or tl- inpoompl 
Ikrrnl or |ir..mi.o r"in .nli.rlrot lo 1™'1 I'- 

fifI«on.>r to •uiipouf' t^l^l lie »<oaM rtrnriv »"m" 

{!rn.T or nr’mUon,.. oril of .. trm,.-*! [ 1 ‘ 

n H ncs (F B ) . Ff* T»yii^'» »> imK *•! i- 

ftia 1 .\n niiliic'*mrnt promUc* «.r thn’-tt 

n-t If rr|-rr>i liol tniT lir- ttn|>1l€~l fp»m tl.** ron. 
ilurt of till- jx'rr'in in autlioritt, tlir* « f 

tho vn-'rior nr th.- clrrumHonof of tl.n ^.r 
[I’h.ji v.t nil iM r Ai* «•> 

roffo'i Kvi.lrrro Act f.tl. >M P Si** 1 Tie -v- »»' 

,»I.rri<«rr .iif<IN;rn- n« f ^harorf^r «/ t 

Ir fal-o info c»n-i fTufioo In •'f 

tnfiiii'nr* nf inilurrmnnt* whicH *111 n 

mnfcM.nninC'OOU H ll 7 (in*)l 
C What arooiinta to Induccmont, throat or 
protnlflo 

(a) Inducomont 

(1) "The nuc*tinn of p^rl^on wnoW h* r»**^”*f^‘* 
hoi ennnot be promI»<'<l"“-l 1 ' U. 1 MO 

(2) "If Tim ronfc^i to the MftpKtratn yoo "III pet 

\Y. II SI 

nl " Voii had better rity 1 *'^ money then po to 

iwl" -y IJ- H a5S (F B ) 

Tell me "hnl rcAlly hai'pened ob.I 1 "Ul t*\e 
itepe to pet you off .— 3 11 IS, 

(Ol “I ilixreiAi you hml a homlln It, yoo m«y •• 
well tell mo nil nlout if— t. «. Crejefen 2 Cot 
R 7 

( 0 > "If you rr-^ftk the tnith I will •I'enV to the 
conttnblo nnil nrmnpo"— SO M. 3*1 pV). 

171 "It I* of no ii»o to <leny It, for there nr© tho 
mnn nnil the tiov who will nwear thnt they enw 
you do It” — ('O'-'Ol) C» Ib 1 17 - 
(fi) Annarninpliy n MuKUlrnto thnl “ho mu»t 
spenV tho truth "— 10 C. 773 1 iJut ere » T. It 
1691 n C N 901 . 1 n h (O) 16 [r*r reareet 
C J] on. 11.338 ( 307 ). 

(0) Tho Bucpogtion to the nccoted thnt It would 
be bolter for him to confete — 1 It. U (O) 22 i 
2L.lt 31G (‘97.‘0l) U It. UTMW-'OO) 1. It. 
62. 6 N. V. 60. Sn nUo 6 M. J. 29. OC. h. 
ecsxt>i • 2 C. >' exxr s 2 Ea«t P. C. 039 
(101 "Toll TOC "hnt >011 know about it . If you will 
• 1 till nothifigV*’*' y®"” — (W-'Ol) U. It 


( 11 ) Wnrr.lor ly * 

wni "n'l to 'if'l f'‘y 

tape tl preffi ei”. - (>'•') •' ' ■ 


will |p' 1 f •? 


(b) Threat 

If fi< T <1 n’t I'll tie tni'h. I • 

' r’n.!obV-(lC-'Ol)i;.Il 117. 

(13) \tlere t‘p I'AVm.rt >«»• 

' ,}pnrru...!lvt l-m tlP.I-rM -'b • I-' 

rlfl.- - in II I- (m*) >• 

(o) Froml^o 

111 ) Iftn-ir.itfr.illetfua nntl.nff "i.l U|. 

' N*. V, -f. 


fiM 1 "ill ret to-ir rr’eaap'l if 7'’’.*^,^'* 

“2, jr,":-nV':- 1? v:’' n.T-7 .v'r^'.ir;^ 

JK'- 2 ! 1 P. K. I’-'*''! 1 *J'- 

IVet-l*" tflmnor.iir from rft^eeab”® » 

13P.1V.I‘'J7. ^ 

(JK) The g-jp.T.tlon that li e 
tnVen Into nrc'-ant in nnnrdinr fJO'* 

3'J) I. II 




Tho promlBO mstten.- 

bo with roferoDCo to proosi 


bo with roferoDCo to toropwiu* 

,tn nilmnnition na m"r»1 er f Ip , • oite 

Phlr 1>. -I.h IM. SIIJ 

L|.r. ,1 l„.|. Ml' 

ihreM nf eicommonunlinn frum ra 

(6M.J. ir.i. ■» A. lOj U» no* 

rt*e— 

Caution, promlsp kre»«>« 

rovfien in the wt.rJi ’ or n »*»*' 


tun you think "" know" (3 J K W] ^ 
went "I knew the wUle tl *"p , taken fw' 

oTrr to the neeu'Ml of 

other nectiwil [1 *! ’^\'*^|^t\Tl’hir 
or f.nr nleno I* Vi-mdaeetnet 

:;it), do not fall within the ..btiised I 

threat or promix". A .q U ail»i‘«>h 

pmetiee of lU'ceptinn wb« r.iQ'V T. 33] 
under W 29 of the Evidence Act [--0 '' 

XTso Of opprpsslon *’ 

punlBhablo in Modra.^. • *r« 

trickery in repuril to P’*'*''" pf the »e^ 


be avoided by the Police urol^rr P”" pnrt 

penMties.andthe prvctice of f 

Ind.viduaU to weriu Man.p-t 

1 «. ■ prr,™.i..lr,cllr,.roi,.l..l. 

164. (V E\cryIiIfigistnitonotbclnBn policc-ofliccr may rcconl any ^1,;, Cli»P'' 

.Power to record statemonts and tnado to him in llie coari.e of Ml in\c t ., of tliC n'l®*' 

confoBsionB or at any time nfler«anN before the comincncenien 

. - . or trial. . j.t.«cribed f 

(3_) Such slntoments nhnll bo recorded in such of the niannor<i lercin t-noo.. 

rocoTiliTig evidfiicc ns is, in his opinion, best fittcil for the circnmstmices o statcnic® 

confessions shall be rccoided and signed in the manner pro\idcd in section SCfcfftni . in 

confessions shall then be forn.ardcd to llio Magistmto by s\liom the c.iso is to 


or tried. 


rwrrr im* ^rnirmor. 
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164 3 

(.7^ Xo T’l sTiT »Tjf]i m»if« «»)<»tt nnl<«*. iijv)n rjiir^tioiiiii" tlic person mnkinf* 

il, lir lii» n'i' 1'1 l'i Ill'll i1 « •»« ftis'lr ^I'lnnl-inly . nn<l, « lien lio rrronli nny confc^non, 

lic TnnVr n Tn* mi'mti'ltim «1 llif f'« t • f ‘Hfli In llio fnllnit itis.' cfffct — 

“I IkHi^o tlnl llii» cii'ifi \i JniittiiU It wfl* I'tkrij m rny piTf^cnct' nnd Iicnrinf', 

sM wn« ttmI o\e r In ilir jvT'Mi ^n^klIv’ >t ftn*l 1*^ lum In I'n cornet, nii'l it contains n 

fall nn'l Imr nrr, tint « f tl <• »litrm'-iil tJii'lo 1*^ litiii 

A. It., 

Kfuphnnli-'n —\l t)'A tint tl»c MiiTMlntf rccciiiii" niul rceonlin^' a confession or 

^tatcTTunt ^ImaM n Mft,ri*tn»|r Intinr jnn»'l«clioii in the cft<o 
Arrnitnriiiriit *»f 


p. im -s irjti**:? 

!• Objoct and application. 

2 Haglatratea 

3 Who cm record confession*. 

4. When can confessions bo recorded. J 

6 Persons making confession or state- 
ments. 

Q. Procoluro in recording confessions 

7. Language In srhlch confession Is to bo 
recorded. 

8- Voluntary— meaning and cases. 

I. OBJECT AND 

I. Application of tho Section.— TKo section 

djitin(jBi*lioi l)ct«ccn •tslcment* which nro c*in. 
iMsIon* BTid *Litcmcn(« -whicli nru not, nml not 
between i>(«rion* by whom ptnlement* ot cttlicr 
character ore ma.lo ; nnd it I« mi-to for the pnr- 
P<«e of prcicriljinLT dilTcrcnt nioile* of reconi 
Maputritc* ore not to lie In«trnment« of the 
police, recorOmif pfntement^ nt the itesirc of the 
police, irreipectiic of the (li-airc of poraona pro- 
daced for makin;,' Btntemcnta. Holin*ft*liacre. 
tion to refato to do ao, nlthniiffh the jitnteincnt Is 
not B confession — 2 T. K. IS'JJ . 2‘J C. I'Ct. 

2- Statement of a person not accused of an 
offence.— S 140 Or P. C nuthonsos a Mfips. 
trate to record the statement of nuy perfon not 
acensed of any offence ns well ns tho confession of 
s person acensed of an offence.— 2 1) 0 W . 5 B. 7-i 

2' The Tpord “ confession” defined. — A con- 
lession is an admission mado at any time by ft 
person charged with a crime, utating or anggcsting 
the inference that he committed tbo crime 
Aot only statements whicli amount to ft direct 
acknowledgment of guilt nro confessions, 
aUo^ inculpatory statements which, althongh 


t'le tact that it leads to nn interciice of guilt.— 5 j 
b D. 131. 

3e 


«. icn 

0. Admissibility in orldooco. 

1 ). nectlflcation of errors. 

11. Irrogularitios in rccerding. 

12. Itctractod confessions. 

A. Fatal. 

B. Not fatal, 
to. hlomorandum. 

14. FrosoeutioD for false statement 
16. Police officer. 

10. Miscellaneous. 

application. 


T.2I] 

4. Witnesses. 


4 C.'N. 49 

6 W’hen witnesses are likely to bo gained 

over— A police officer linving reason to belioTo 


deuy — -u V 4ow. 

0. Statements of witnesses recorded under 
the section to be taken with caution.— 

The statements of witnesses recorded 
section though admissible in O' 
accepted with great caution. It 



2S2 


M\OISTB VTr.*!. 


wlietlior tlicTO wni nny ooci'iiori forpiMnlnK <1onn 
>'itnps«t'« to fitotr>in''nts ftt n timp wj«pn llipy ^lorc* 
cnn-’idf-nlily under |iolipn inlliii'ucc. — 7 C. J. 2I'J 
7. Whon witnesses appears of his free qc> 
card. — jlnentrnto not ln\in>; jiiri'dirtinn cm 
ree^nl tlio ctatpnmnt of n uitnor^ nmlor »«>c- 
tion if the witness ni>fK-iri Toliintirilr before bim. 

20 0 . 


8 . 


0 . 


10 . 


13. 


Presidency Koglatmtos — R JOi (an<l a 
ncce««iry cPiKP^iionco S IKlt nn«l R finCr.l'.C) 
(looi not njiply to ntntftiipnt^ or p«nrp««5.m<i ini.te 
to ft rrrsiclpiipy MQ^intmto ir>C r.O'. fP.ni- 

21 n m '* 

Statement made to Magiatrato tnnklnc 
invostiBatioa under S. 160 Cr. P. C-by 
the accused.— Riicli rtntpmpnt* riniuit be pniit 
to he Btitnmpnti either undpr R IGtorS 3at f'r 
P 0 -2 0 N. 702. 

Confession within the Boopo of 8. 104 
Cr. P. C. — 1 roiifo»tiOTi to pome mtlun the »eope 
of R 101 Cr r C TTtiiot he mftil.' either (1) in the 
poursp of ftn inre^timtion under Ch XIV«.r(2) 
fit ftuy tune nfternnnls nml hofore the eomtnenX.. 
ment of tlic eniiuiry The coiuHllon r« iniirinv' the 
confi «8ion to he prior to tlic commeneenient of the 
cnqmrv or trnl ib only irnpo»e.1 when the inre*ti. 
{J^tlon hfis c^a^ed, nml not when it i« nimle m the 
cour'o of the inrcMijration — O" C. -107 
The word '‘statement’' in S. 104 me^n^ 

the Rtatoment of n witne^i or opposed in the 
confovsion of nn nccti'pd. The -metlioil pre^. 
cnbcil for recordmfr mich utatemenl l« utrcmdr 
confirmatory of thn riow. f Per ifaetenn J 1 — e 
0 K 702. 5«20 5f T. 21. ' 


Statement made by the accused to Ma- 
gistrate deputed to make local onouixw 

Whore an apco^ed person utatp.l before the com. 
mittiaj: Mai^istrato that the doccaaed had fallen 
from a terrace, and hij respiration •topped and 
that ho had buried Ills ornaments underafiee 
and another Msf^istrato deputed to aerifr lhe«o 
stiitements took tho accused to tho pl.ace of occur. 


[ Sec. 


14. 


10 . 


17. 


renpe and wa» shown a plare on the r'vf of lii 
h'.ijse from whlrh he said the hoy ha 1 f ilhn.sal 
the plane where ho ndtnitled ho hid hi.nV'1 t!i" 
billy of the hoy — f — tliat tho RMfpoipnt* n»!n 
til the latter Mn;;ntraia were not n'lmi*«i>>i5 

endetipn,— S C S' 2->- S" 2 0. K T'K’ 
Stitomonts of nocusol persons other 
than COnfOssionS ranmt lie rncfiplel nfilef 
R ir.t Cr. I’. C -2 C N. T'V Costfo 2 T. It l‘'fl 


Statement of accused recorded durinf 
procoodings under S. 202 Cr. P. C.-A 

statement of n p Tniin fttratn«t whom a fomp'nst 
was made rannot bo rnpnnleil hr a Ma:rt«tn’p 
diirtni; an Prii|uiry iiivler .S J.”).* Under Iti* 

lirovisions of .S Ifil, snnh n statement cannot he 

admitteil in criilenee n.-ninst the aeeme'l, ii 
jinnin- itsilf .— .^2 r. )a‘‘' 

Voriflcttlon procoodings.— Verification pm- 
ceebnes are prneeeilin.'s taken wiili Iheohjert 
of t< stiiisr the truth uf a rrnfi-«sion, and rf oblsin- 
inif mil. lire eitlier corro'ioritin;.* the cenfeoien 
or iiidiritiii.; its falsity. They are net il’rT'i 
but in coiirieptmn nitli such pruceedinifs the KS'B 

concern of the Cauri* is to cn« ire that cmleefe 

not strieily ndmi*«ihle is n >t ndmitte-I .kill* 
lional stati merits rnmle by the necii*eil in 
course of such proei •dinir'. when not rceonlol 
in the manner provul 1 in R IfiiCr.P.C.*^ 
inadmissilde in enilenee — to C. Co7. Sie 2 C ^ 
702 • 7 C. N. 2.*0 : R C. N, 22. 


Confessions must bo recorded in 
'•UndertheCmleof l''72, it was held by » Tb! 
llencl) of this Court, nml tho riew wa» follo’’'™ 
In other eases, that a eonfession was a diKnirnfm 
rennlred by haw to be reduced to amtinir for tS» 
purposes of R PI of the Indian lindence Art 
( in n. II. 1(« , n 1$ Hi 1 n. 2lf»r C J 

.\ll that I feel concerned to point out is tnsi » 
confession under S. ir.t of tho C«les of 1*^2 

Ib'W reipiire* no less to be in avritinfr than onf 

under { the eorrcspondinp Pection 122 of) the 
Oo.1l> of 1R72.— Per .SAnh /. 21 Cr C.>(B)!3 jA 
200 


II. magistrates. 


18 . Stat^ont of a person not accused ol 
an ofiFence— R ibl Cr JP. C aniJionscs a Mr. 
pistrate to record tho •tatement of any person 
not accused of any oSenco — 2 B. 613 

ID. Power to administer oath.— A JiaRistratc 
act, UR under S 164 Cr P C has powe; to ad. 
nun ster oath to tho porion (not bcin" nn acensed 
Kr.on) maUnj; a statement before bim br 

reason of the powers R.rcn in S 4 «nd 6 of the 

Oaths Act ( X of 1S73 ) -10 M. 421 * 29 M 189 

20. Powers under the Seotion.-A Macistratc 
has power to ascejtnm whether tho person 
hrousjht up IS disposed to make n statement oi 
/^uf>,rnfree,c.W Ho is at liberty to brim, to 
the notice of such person that ho is not under 
bh^tion to make n statement and that any 
‘tatoTnent he makes may be used n!?ainst him. ^ 
2 P. B. Ifiq3, 


21. Confession rccordud by a Magistrals 
who is qlso police officer. 

In Burmah, a Magistrate exercising 

powers nnd po'scR'inff the title of ft pfhee e 
cor can record ft confexxion, but a Jiapistrate 
doinjr should be careful to reeonl fully the cif 
cumstanccs under avhich he records tho 

8ion, both in order to show that the confe""' 

was voluntarily mailo, nnd ftl«o that ho . 
far ns possible, divested himself for tho ti 
bcinp, of his police nuthority and of 
snjTOundinpa, and other siffns of such authon^ 
before proceeding to record such confo'^ion 
7 Bur 100. 

22. Examination of the accused.— 

19 not entitled to eiamine an accused m 
of facts of the case. He c.in only ".i; 

voluntary statement. — 5 C. N. 60-4. Cut 'er • 
O. O 13C. 



lot] 


uiio < \\ roVn ‘■••los'*. 


263 




‘ Cl'r — [.1 Fat. J. S'.*! 


(1) Iloiorsry >!nsi«trAt<' with thtnl eU»* 

pOWCnut''* 1 r. in >».« 

ui»'f (-1--. , • . i. ,r i> r )-.rir 

4«s.T r .* 1.1 r«i j r>j (F.li.) 

(D Villnco Mnci»tratp*— 1'^'' *>l ' io»«V irfli 
1 •r.l_w V»1 «. M r'M J .us t |T«h 
J)i.«trUr l*-'? »»-.•> VI t r <. 11 \o 

S''i r.*’» 

(0 fn.Vr tir {'..U .f J‘Tr. I*' •1.0 


30 


loi'inii 


;r*x-ln V-1 In 

I'M I 10 11 11 ir.<; 

I.' .1 ► :,-r 


T.C 


riVrtV. 


Tl' 


-17 c. 


24. MajriRtrnlei not hrirlni; juriRcliclion.— if* 

tl <* r-pm •J"iiicVtic •p«-iipn in llo C “U «f 1*^*1 

M"') Bnr » unci ri' t wrrrl* ll •“ Ml 
pi>lr»lr> 1 mn;. jofinVci i.in ^nnll r»v*"r>1 
•I'm IT 11 1! :/.] Tl*-.- I'nn--ij.lr. 

tnCr. r C 1‘«T2 f<-- hi 22. IVJ un i 4*. {H> II 

11. lOOJ TIpo j iliKj'pP” ’ 

2M In Hal 4'‘p'' ■* 


»«.nr jn. 

<P. «.) 

25. MflgiAtrnto haring jurisdiction to deal 
with tho ofTO CO -It 111'’ r.infriiiotiH IK* mirlo 
l-pf p' a Ma-iiinli* wlio liK jnrinliction to ilr.al 
«it*i tlo m»M<T III wliirli tlif'v rrlitn, it ii auITi- 
if tin j-roTiiiofi* of S ifJI nri' ciiTni>lio<l 

■ It!, r. c I. r-'> '.0 P'M r, 2vi 
f Ifote TIk'io nilinrt nrc non- olxoloto. Sf* 37 
C KIT] 

Inditcomont to confoss. — v Mfl>.'i«tnvio nets 
without .liii* iliicrelioti wlii-ii n« n [irmocntor, ho 
I <il I* out i.romiir* to {.riioncM na nn iniluccmcnt 
toroiif.-* I \V i: 21. 

Conflict of rulings under tho formor 
Codes 

(i) Thorp IS B C'lnflict of ileeinons os to whether 
it,P w..pN '‘ft JlftiTHtmte" m R l4'» Cr P. C. 
IV)1 nip-ins “ nny Mn^istmtc linrtn^' jurisdiction". 
The f.»rnipr procedure seems to hire heen to liaio 
the coiifp«*ion recorded by a Slaj'istmto not 
liftTiuff jan»dictioii to trr tho matter . — ’’re 0 C. h. 
7 II M SO 21 w n 10. 

(') r'>nfe««ion reconleil by tlio Ifaiistmto who 
aI«o enquires into nr tries tlic ease ig not o 
ronf.'s'ion AS contemplated by S 122 Cr P. 0 ^ 
8 KMCr V C. IWH 5C OM S« 5 A 233. 
rulinirs ond tho ruling iti 10 B. It. lOG nro 
„jotc — See 37 c 107 at p d'*'.] 

38. StatomoQts recorded bv third class 

Magistrates.— Stc (13) Miscellaneous 


CTbc 


».prn h'-l 1 tli»l -there IS 

Or r r emjv.wennr n l.oe 
nOleer to re'inire ft wiiness to t*'i to • Ma.ri*tfaie 
tint harin»* jiirisilielion or* r the nff> nee. |o hare 

his stftti ment tall n under h Id ho.di a *1 iie. 
inent conn'll be utel as rri'leiiee m tl.e trial' 

Tlie jwiint has h' wi rer le*. n defimv ly feitle.1 l.y 
tlie eiplinstion ndb.iilii the h'diun .1 Mach* 

Irate riaonliii,' a cmif* iskiu iiH’d not non I.e one 

III. WHO CAN RECORD CONFESSION. 

confission of an Accused person outside the 


. Duty of Magifitratoi.— It ts the dut> «.f 
toe Maj'ittrate who tbrec.s A jkiIik* iiise«ti!fAln>ii 
Dr ssho holds A iifehminan eiiiiiiirs to recor.l 
statements under h Kil It is his dat> to «cs* 
that tho accused coiifisFod C'duntftrily Ami to 
record the confession truly— -3 8 31 
• Magistrates taking active part in the 
Police investigation ore im-cleded i>> 8 
Cr P c from trjliig the case— bw 23 U 


82S 


The Section applies to confission mndo ** 

Magistrate ulUer than the Mngistratc by whom 
the case has to bo cnduired into or tried — 5 
C. li 238 G C 1)31 (F. B.)- 2J W K 10 
5 A. 233 10 It H. ICb Contra Rat 121 4 

R H CG 37 C 4G7 

Noto.-lt cannot bo contended that a confeB-ioii 
recorded by u Magistriitc who ufttrwnrds con- 
■ enijiury 


ducts the eniiiury is outside the protisions of 

R 104 Cr P C (3C N 387 (I'M)) — A Megis- 

trato is not debarred from recording the con- 
fession of an actiisnd person liy the circnma- 
tance that it may Afterwards be his dofT 
hold a preliminary enquiry — [Rat 121 5 S 31] 

32. Subdivisional Magistrate.— can record 

IV. WHEN CAN CONFESSIONS BE RECORDED, 


limits of his stibdiMsiou, but within the limits 
of hii district — (G7) U D IG 

33. Record by Magistrate having juris- 
diction.-— 2 Mngiitratet (25) 

34. Confessions recorded by Magistrate 

not empowered. — Admissible m endetiec. 
$■< 13 IV It <■') [1G4 (I) as It stands at present 

imiiewers nil Magistrates who are not police 
filTiccrs to record confessions] See 1 C 207. 
17 U 483 

35. Private individuals.— -V confession made to 
II private individual may be evidence against 
tho prisoner, if proved by tho person before 
nbom such confession was made — 13 W. H C9 

30. Magistrate who took part in tho police 
investigation. — The fact that the Mugiitrato 
tooh part III tho police luvi-atigation does not 
disqualify him for performing these duties— 

5 S. 31. 

37, Police oiEcers holding Magisterial 
powers. — See (12) Police oflicor. 

37A. Magistrates who can and who cannot 
record Cenfession. — Sec (.>) Magistrates. 


38. At commoncemont of tho tnal.-Confes- I 

Sion may be made nt the coinmeDCemont ot a I 


trial or inquiry before a Mngistrato who Int 
jariMliction to deal with the matter to which it 


/ 
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rflaf f"*, w hctlior or not tho r.i»o !>/« Rtill nn^lnr llm 
inrostigntion of tlio policn [ (1 0 h tlio con. 
fi'ision nnj Ijo mndo <liiniit?or l»<'f<irc tlpc coni, 
wcncfmpnt of nii iiuc<li(."ition Kr tlir |>oIicc — 

r, C. h l.M«? 

3D, A oonfcssion to como within tho Rcopo 
of S. 104, Cr I' 0 inii«t bo tn.’iilc ritlxr (I) 
in the courpp of nn inn xti^rition umb r Cb XIV 


[ Soc 

nr (2) tit niiy tJmo nfirrwanl* before He cen- 
iiu nrcriif nt of tlif i iK|tiirj* or I nil —.'17 C 407 
40. Confcs.'iion to bo recorded only if 
VOluntnry.— 1 bo imlinj^iniinafi? |i‘e cf de 
|•^otiF^on« of R. J(U Cr. 1’. C. »" to be bo il' ?rf 
No Ktntrinc nt »b'ulil lo rrfordfd er'i'-f 
Hint ft rljnii iinlrfx t be { < rf' n n 'ikin^ It ii S ft** 
ntcent nnil Toluntnrily nvf*" to bare bi« ita’e- 
m. lit t.iVt n cloKn.— H. 1'. J! • 2 T K H'O 


V. PERSONS MAKING CONFESSION OR STATEMENT. 


41. PorBon making Rtatoraont under S. 101. 

l)pfore n mipi-lnto is n Mitnifa within the monn- 
insr of S .’i of the Alt, mill can Irf. » Iinr^TPil 

■with perjury with rc'poct to such ntnicmcnl 
10 M 121 

42. Aecu'cd porson makinj; ftalcmont or ci»iif«"“‘ion 
under s HU. commits no ofTonco under 
S. 180P. C. by refusing to sign it whm 

required -4 H l.> tf-rnf. Jt IWl 
[ Note.— The signature la unneceMary when the con. 
fession IS made to n trying court —a O 


43. Cannot bo examined or croj-s-oxamined 
in respect of facts of tho case, 
r. C. N. •■(U: Sre 1 I.. 11.312. 

44 Statement ofji person undergoing ie* 
pri.sonmont respecting tho ofTcnco lor 
which ho was convicted.— A ftitement 
by n prifonrr undnrcoliip ft fentrnce of impn'en^ 
fnent iniplicatincTftnotber pcrs'in in the eo^ini*''0j 
of tbe nffenee for which be wn< conricted esnno 
be rt-cnriled under .“t 101 Cr 1’. C , nnd is iMe™ *' 
ftibje in cndencc —21 Cr. I‘*0 ( t). 


VI. PROCEDURE IN RECORDING CONFESSIONS. 


45. Becording imperative.— Under .‘5. ici Cr. 
P C a confession, iluall ho rccor.fcf, omi if not 
recorded, no cndencc of it can be n-ccired, 
2 h B 19 21 Cr 05 (0) (Per Shah J ] 

45 Procedure must bo strictly followed.— 
The proriBioni of this section aro iiiipemlire 
and S Sni, will not rcinlcr n confession ftdnii. 
Miblo where no Attempt nt nil ia made to conform 
to its proMsions— n M 221 1C, OOiJ SCI. 

2CW fonbn -Ifi3) A X* 2JS. 

47 Voluntary cnaracter. — 'i’lio circumstnuco that 
a confessional ftfltcment IS mode roluntarll.' »haU 
1)0 ascertained he/me nnd no/ M/Z.'r rccordiofj the 
confession — 2 Weir 1.10 1 B 11 357. 

Note.— But the (act that inslcnd of nAinjj the 
accused about the voluutiir) nature of the confes. 
Sion at the commeneenient of the coiifc**'oinl 
ftntement, tiic Ma^'istratc nvbcd him nt the end, is 
inoiely a defect of form, that does not alter the 
Character of the confession — 40 C. 873. 

48. Difforonco in procedure in respect of 
statements of witnesses and confession 
of tho accused. -Under S IGI, the it.itemcnt 
of witnesses as well as the lonfessioii of an 
accused person can be recorded — [2 It G-btJ The 
difference of procedure howeier is ns follows 

(1) The stntements of witnesses arc recorded 
on oatli. But as tho accused cannot be pot 
on oath, no oath can bo adniiiilslerej to him — 
Sec 20 JI. 89- Cr Jl. 8 of 10 2- ’06. 

(2) Tho Btatoment of witnesses can bo taken down in 
the nanatiie from But in the case of confessions 
it must ho taken in the form of question and 
answer — [ S G04 ] Sea B 8. 174 • 20 M T 21 • 
23 B. r.1.3 

40. Heoord of all questions put to accused 
not absolutely necessary. — it is not abso. 
uitely ficces'iry for u M.igistrate iccordmg tlie 


lonfcssirn of an acensed person t« pol , 
all the (|uestifms put by him to tbe “TVs 
•uch qiii-stioni are merely formal.— 0 0. J. 

60. Kccord ODly of tho substonce of the 
COQfossiOD. — Where flic confession H 
^cco^lcd in the manner prescribed by P b" . 
361, but is only n summary reconl of * , ,,1,.- 
nccuscdsaid ns to their defence after P'*’ 
not guilty, nnd where moreoTcr it is 

ret meted, it cannot bondnntted in endenee —t / 
U. U 1-1, 3 

61. r , 


Imth III order to show- tbnt the ^ 

soluntariU liiado niul nt’O that he 
possible diicstcd himself of his polite oa 
nnd Burroiuidings— 7 Bur 100 

,52 Magistrate standing by while 

recording confession— 1 be ...fes.ion 

the Jlngistrnte stood hy " bilc the c . 

was belli" m.adc to tho police i3 not sum 
—12 \V. It. 82. , 

■ Tl.c wOfU 

63- Tho word “record”— meaning 

‘•record” in R. It4 Cb (3) Cr. T 0 ^ , 
upci-bsanly mean “making n part o J 
record” and not merely writing out— 8 B H- 

54 Procooding is judicial - -A Jj an 

S lC4Cr I’.O is .a judicial proceeding #ua 

oath can be administered —29 M. 89 ^ 

56. Form of the record.— A confession « 
rendered iiindniissiblc if ^*‘0 accuse 
been prejudiced, merely because it is ta ggg. 
in tho iiarratiro form — 9 0 J. Gji 1 • jgj, 

R C CIO l.-C. LI (F.B): 12 c. L 



lrn,rMrr fx cr<orliiNf; rovi i «! on'«. 
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A. rvTi 4 n r T‘‘. n r- r:i • (iCf'i) f p 47 

rr,«r«-jn n tt 4'.'T- »o n ti 

r. n 1 ( 1 1 ) . 1 . 

Kots-Tl" i/rr.t rf \) r. J,w r^,,„irrO»» 

Wf^rr’Ttr,.,'^ ,T rtl I V U ««;'* 

»rn»r, «iu1 tKl In ti'llili'n O . O f rr »1 

»'P » in O'- If If* Sofh 

K rPtifr»«if'n «r ♦lilfmri l<i t-f .<• in 

tn15»1 llnHli rrtrjlt »iTn Or lr|P>« 

pf tjn i,w r N. n-T 

56. Confc*Rionii durinp trlnl (0 | 

W rrcorvlf <1 i* r'rnjflrr.l t» n I 

Tict f-n O.r .( Or in.frrr 1 C 7:.« 

7 0.1.317. I 

(4) N<^Ur.il-.-.ii..i,sl (0,^rj I 

57. Signature of the accused. N'“ ourin-n 
i* r».t t.r S ICl »n.l h "'•.I Cr T C «nth«* 
»«foir.l In urn O *■ fTP'r-l O • 

wlrrr 0,r krrtl»r.l pin »nlr«n'l mlt 1 1» O.oml. 
improiimn it laVrn llr prrfrtMpn i« n>»a1nl 

!?«■ 3 (*.:•) orirr^i cUuir. .\ft] .32 c r>3n 

Srr»l.n 10 ll.H. lOa 
Noto-h It lint »i..nlulrl_T (llrcnll'’ 

tape pf tVc ncpBtril In ftt roTifritim ifnm<.f..»frJjr 
• IW It If prr.in5r.| -nr J..V. 

68, Object of the Signature. Tier t.mnim* 
of tliP nreoioil In Oip pnnfrtnon ^<•^*o^lr<l I'f . 
the Mn^ulnlp. i« l<iVpn *t a rmiplirr of the 
snthentipily of ihr Hfttimenl oml not ftt nn | 
aHmitfien of itt cnnlenlt — |i C J f''» CrM 
The iifpnntiirc i« tironif lp»l n'hellirr the eonfit- 
sioTi «ai free an<l totiinlarv ftn<l i* intcmleil to 
afford the eonfottor a forKt jvnrfrnli'r beforo the 
eompU’tion of.llio reenril — 10 il H 10*'' 

69. Duration of police custody Mugiomtct 
when roeoriliitp confettion*, thould nlnnift 
record wheOu-r the ncccitdl l.tit brcii bronsrht 
from police ciKtoil) or Oic jiiil (1 C 1’ 115) 
llo Blioubl ntci'rlniii ntid record ( m tho cfttc of 
a pertou who Int l)pcn in |iol»c.' entfo*!?). tin* 
period durinjj nl.icli Oio nccut. cl wnt in cu«to«l) 

•n order to Bati»ry hini«clf w lirllnT Iho, confc««ion 
Was Tolantarj or not {2'i II bW) A jfwn 

dof» not tfohe t(/ he III fiohre rutloihj Mf >ely Vftauti 

at the time «/ itronlin.j thr roriC.-»*io» Mr'< *• "<> 
J>ofice officer in the room (IlilhVi H » C Cr 
It- 2S.5 jS'ii,) Hut n oonfc-tion duly reconlcil 
does not liecoTTic inialid br ri it»n of tbc omission 
to state that the ncctised nas not in police rnstody 
at the time UatG3l SccolsoOC «.>3 . C C L 
353 

60. Power of the Magistrate to question 
the accused —The law does not rontemjdnfc 
or aiithori«e incinisitorial proecdiire by a Magis 
trate who is cillcU upon lo record n confession 
nnderR IGlCr 1* 0 . but it ciniiot 1>c argncil 
that a MaRiatrato is foilndden to nsU questions . for 
■n the first place, ho must ssti'fy liimseU that the 
statement proposed to be iiindo is rolnnUry, 
and ho can only do so hf nddressinp questions 
0 the person wlio is to imho tho slntemcnt 
In the neit pi,ep do not seo why a MnRistmte 
should not oak questions for tlio purposo of mak- 
'ng Clear and intclllfrildc ant partictihr paftsiRP 
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rf tl r ftlsiefnenl made lo him. .It tho same ilmo 
if M not pormi**d)lo for n Mnpistnto (n question 
an ftccnsiHl person fts to fnets nlilch had prcriouily 
rofno lo the 'in(ri*imIo's Inowhdiro furlhcpnr- 
|M>so of rsinciinir statonirnt* to bo nf'orwnrds 
n.fd a.eridonoo “-/Vr f.Mi.bo., J (’. nnd A*.inho.y-i 
MAJC 20,<1C n(lSoo.37C I07i 17 IV.n. 71 

01. t’rnrrftttrr ti* ftiltl iloirii In VlrciiUiv 
oritci'a rfr,— The follnwiiiR rules mny bo taken 
ns well os|ab!i*heil and oiiRlit to bo followed by 
all Min:i«tratos ricordtni; conros.ions They hiiTO 
loon construciod out of llio I’rorincnl (loTornmont 
Circnlirs anil fioni rnt I.c ttc rs of the Iliirh Courts 
assrellaslho Hoei'inni of the ranoiis High nnd 
Chief Court* in India 

62. Rule No 1.— roliie odieers mii*t first bo riROr- 
onsly ofcladol licforo tlie JinRistrato rren warns 
the accused, ['lad (5 C> Xo 2*»'>.5 J of 17-12-’fe7, 
as amended by r; () Xo It'^lJ ditodlstXor 1900 
soo also Ilomb It C Cr Cir p 2 17 11 R fcOS: 

lie J 273] 

Koto.—That this has l>oon done should be recorded 
1C r. 113 Soo 7 Hur 100 

03 Rule No lA.“-\n accuted perron should 
onliiiarily be warned that he was before a Mapis* 
trate riot the uftming woiih! ho unnecesrary If 
the accused is already cognisant if the fact — 
0 C J C5. 

04. Rule No. 2—7/0 thouhi he uAcil "ith irTint 
olyirf he teas eeiiA'»inp [ 1 R R 337 18 Cr 
721 (Pat)] lie should be n«ked some such ques- 
tion as— "nhy arc you confessing • Are you sorry 
for your crime * Or is it that some ono has told 
you that you mil gam something by n confession * 
[18 Cr 721 (Pat) See also C C I‘ 13 ] 

06. Rule No. 3— Ilo should then bo told that what- 
erer ho might say will bo used against him 
[Mfld (5 O «6««e ainl Cal H C Oen 1. No 1 of 
;W I- 17] Soealso 15 Cr C33 (O) Hut See Jf 11. 
(ap)xi IOC 775 

—The Magistrnto should state how the accused 
was warned 115V R 81 

00. Rule No 4— Tlic accused must be named that 
(t IS not infeiu7«i tu I'i'ile 7""' 'I'l ii/ipeuipi [Mad 
C O- Xo 2SS3 J of 17 12 87 Sfi 2 Wtir 1J7] 

67. * •» - 


68. Rule No. 6. — The roiife»sinp prisoner should 
lie told that after tho confession has been recorded 
he *nll uol haie to go tort fo julire cuflody —15 Cr. 
33 (O) 

09. Rule No 7— The duration of the police custody 
should then be carefully ascertained and recorded 
—[Sec Xote Xo Oft aho\e ] 25 11 5i3 Rat 855 s 
gC J. 603 OA 628 (Ci.O) 1 C 1’ 115 [Rut 
omission to do BO will not be necessarily fatal m 
the absence of prejudice — Rat 53t . 5 C 9j8] 

70. Rule No. 8. — The prisoner should be asked 
whether tho polire or any ollior person had »nb- 
jectod him to III treatment [13 Cr. 633 (fl)] 
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riiot'Ein ni; is bi:c«i:ihso cosii.^-’iii.vo. 


[ Soo. 


71. BulO No. 9.— T/i<? hi"hj nintt h4' fsttMinttf l« 

5CC if llicri' tirr ftiiy innrks fif \W<nrr, nml Uic* 
record of confc'ilon inii«t i‘!io« it — f««« f. 

0'>t li'ooi’t Kp. lUHi 5.-C 1 in: a*.? 

72. BulO No. 10.— A Mij-Htnitp n»t\MoTv 

rocordnn; u confession /ivl in»t» n 

to soo \> ii.it tlio ncciised li id ktntnl to tli.* police.— 

n c J fiGa . la o K. hji s 7 o x. i*_‘0 

73. Hulo No. 11. — Till’ Mniristrntc inu»t Bitisfy 
himself tlint the confession in TohintArA, isot 
iiicrcl) from the dochmtiiiii of the Brcu«e«l hut 
from nn fitlenti\o obscrMition of his tli wicnnoir — 
[Cal H C Gen 1. X<. 1 of aO-l.’17. WcndcllB 
Itcports (.Vmerican) p 1 ] 

74. HulO No. 12. — If the Mnjrislnitc lit* » iloiilil 

ns to irhether the necii*id is iroiii~ to niMnl 
soliint.arili , he hr rcmoioW t» jntllrfure 

reeorJiiij the con/t««ioii.— [ Mad. {?, O Xo 

3 of 17-12.'f.7] 

76. Bulo No. 13.— .k Mflt'iatnlo should refuse to 
record any confession, if he has any renmiii to 
doubt that it is voluntnri — 18 Cr. 7-1 (rnt) • 2.'» 

» ICS 111 n. a.'i7 so' r. 13: icr. r. mis.- 

2 r U ISOJ Sees UU (1) 

70. Zlulo No. 14— Henson for helicrinjr that the 
nccuscd naa poui" to nnVe a cnnf<ss|on s.diin. 
tnril^ wiiW yirsf he rw-nh.?— [ Mnd (5 <>. Xo 
2883 J. of 17-12.’87. 2 \Vcif lOGt 2L II 213 1 

3 I. C 1 1 B U 357 5 233 1 3 0 X. c ii>. Con. 

IOC 873 ] 

77. Bulo No. 16.— Tlic Mapistr.ito slioutd srritc 

out 111 /«// cicry fiuestion put by him and ercry 
cinawer piscn by the nccuscd [R aCi Or. T. C i 
1 13 U 337 4 V 10] It should bo written in 
the laiifunpo in which the neciised answer*— S<e 
21 B 403 See howerer 0 0 J 33 [ Xo l‘> 

nboTO ] 

78. Bulo No. 10,— The ihagi^frnle rhvntJ p"t nil 
qiieeltone himtelf. Xo third ptrly should l»e 
allowed to intenene directly or indirectly ns n 
flucstioncr of the confoasint; prisoner [UO. J. 
(103 17IlRh'lS] 

79. Rule No. 17.— The Sljjji'tralp should nsk such 
questions ns may ho ncccssnrj to show clearly 
oi ascertain clearly wlmt the neensed’s mcaninsr 
IS— 0 C r 13 20 O 0. 130 

80. -Rsiirs-iv- so • * hns rc- 

nemomn* 
— Bornh 
219: 2i 

n 1C8, but Sec 14 C. 639 2 Jf. 0 • 23 R 221. 

81. Rule No. 19 —The ei-tnnture or mark (if he 
cannot write) of the accused mu«t he hwd— S 
3f)-l Or P. 0 . 32 C ew 10 B 11. ICO 

82. Rule No. 20. — The record of the confession 
ns well as the mcmoraiuliini must bo siffncd bvthe 
Magistr.ste— 3 0 X 387 


■ xri hiith tlotfii hi/ the Calcutta 

General Letter No I s Dated 
Uio 30th Jnny. 1917, Biiiierscdni" the Ili'sh Court’s 
Cir^cular, Memorandum No 7 dated the SOtli July 
3> dUcdthe24Ui March 
1880 (embodied m Rules 23 and 2t, chlpter I, 


J*npi‘ 8. Vnl I. Ilf the ficneml Ilule* and Circnlir 
orders, Criminal). — 

(1) here at any place or stntion there »re pfe- 
rent tnuri' Mnplslrntr* than f>ne, ernfessions slioa'l 
In peiiernl be recorded by (he ilaijU'tnle 
#.frt-rr.f/.r fhi» J.ur;w^./c by the Distn'ctMapdnl'' 
IT fnilinf,' *uch selection by the Slngiitrate icc.i-r 
in rank or das*. 


(2) Ciflfessioni should erifm in/y hr rn-enM i» 
€ii<eH Cunrt nml during Court houri, 

(3) Diirinp the csnmination of the accB«e«l soil 
record of hi* ilntcment, unless in the opinion of tlr 
MBuistrote the s.afe cuslmly of the pmoner caac"* 
otlurwisi* be secured, fs'ficc efeer’ th-'ill nJ I' 

prrtent. In particular, the police odicers c'lnceni^ 
ed in the iniestipitnin of tho ca*e or in the trffs. 
or prtxinction of the accused should he eicloilul 


(t) When the accused i« produced the Mapdra-* 
abotild ascertain when and where the alle?™ 
iiffene.' was eommitted and hy guefli‘’H’>J ' ‘ 
flccnscif slimihl further ascertain, when and wtrr* 
the nccuseil seas first placed under police ob*en»- 
tion, control or arrest. 

(.*.) The JIagistmte should next question l! e arcon'il 
in order to ascertain whether ho is about to 
roliintarity' It sAoi/M le inaile etear to Ihepn^me' 
that he ,»/nr bi siciil or fo rrfettin /'om 
he pleatri and ho should bo warned that if 
chooees to spenV, anything lio says will heu 
in CTidcDce against him. 

(G) When upon iiuestioning the I'risoner ami fron 
«l".cri,j/>i)a of the iletucunoMr, the llacistrnte 
reason to beliere that the prisoner i* 
is about to spe.ik xoluti tardy the ^IiUfistrates 
then proceed to record his statemi’nt. 
carefiiltr avoiding anything In the nfturo e 
— examination the .^|aeistmto shoiiM ... 

to ^lco^l his statement in the fidh 't detail a 
this end may properly put such question^ 
bcIiiK leading question*, ns may to 

enable the prisoner to state nil that ho de 
atate and to enable the Magistrate tlearly 
HH>Ur*tn>‘'t hh iiicantHj. 

2. The form in use for the record of confcssioaj 

under R, 101 of the Code of Urimmal ir«‘ 
(Form Xo (M ) M) reproduced at p3g<J ^ 

of the High Court's General Hules and 
Onlers (Criminal) is cancelled and 


5. The High Court at tho same tinio desire 

the attention of the Jlagistrate ^inro 

of 8 167 of tho Code of Criminal i^‘^ , iud,cnl 

to the importance of exercising a souuuj^ 

disciofion in the matter of granting 
remands thereunder. 

(1) Orders, under the section, jt is to ^risonefi 

should be made in the presence of tn to 

and after hearing any objection ho 
make to the pioposod order. 
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I f'l jv }\rr r«>rn>(jr 


(S) f-r rrm>, 

If frtrrfmVy » i •/'I in 

llmol J lir fnlj « *i»'n {t «• tVown llint t)i 

prf»f-nro « f ll n »|0| pnlirr !■ nrr-r^'^r 

fnr th(* M<-ntifi''»ttoti of prr*on*, »Si»rntprT «>■ 
i'Vntififslion of proporlr, or ilic liVo ►pofi-*! 


rnti -n*, 1/ et<r rn/j<f<" / >r thf rrm<iB<{ In 
tf *i tfJin hn* failr'l In mule an 

rimfntinn or rftilrmenl, thnuhl nnl le grnntr 




8J.\ Prinonor fresh fioai policacustody.— 

A Maffi^irnto rcci'rilmp n cnfoi'«inn of n prisoner 
fresh from the hnnJs of the police wotihl pTcr- 
ri«e « itonnil «li«crrtion, if hcfo'c rccorilinp the 
ronfo««ion lie tales the eynlenee of tho witnesses 
for proseention — (’RS) A N lOfl. 


VII. LANGUAGE IN WHICH CONFESSION IS TO BE RECORDED. 


84, Linpuftpo in which tho confession Is 
made, Mivics* Impraclicablo.— U i» el<-\r 
from P jr,l «ri.1 nr.l Cr V C tUt the renfessinn 
ti to Iw. rt^ofileil in the Isnpusre in wlneh it was 
tnsile or if that is net prartieahle, in ll e Uncnsce 
of the Court or rnplish It woiiM t.e for the 
prosecution to estshliih the impmcHrshilitr. if 
•nr e»isle.l 17 C (>'70) .Cee ISC .M‘l 

100 c 1 J 2 (tn-w) I. II 70 r 1.. II It* (tw) 
u. n 13. 


85. Engliah rcaord of confession mndo In 

Benpali.— 'Vhere the JUcisirale reconleil in 
Knclish, • confession pirrn in Ilentmli. nml it nss 
ftalcil in PTiiIenec that the M«ci‘*mte couhl rot 
wntc IJeninti well ami there was no if-Knnr with 
Mm at the lime, J.rM-thnt the prurtsiona of 
8. 3 Ij 4 lisil licen •nlTleicntl/ comptieil with. 

32 C. M7 


80. Hindustani canfosslon recorded In 
Bengali. — Where A Mftliomeilfln Mftpistmtc 
recorded a confession pircn in IIindustAni in tho 
ltn^Qa;;e of the Court (llenpilco) 7W<i— in the 
absence of tho cridcnco to the contmrf that the 
llaffutratc adopted of necesiity tho nUernstire 
of hannff the confession rcconlcd in tho Court 
lanpaage and it was admtiiilile — 18 C 640 

87. Whore a statement made in ono 
language is recorded in o dlCforent 
language, »t is highlj doubtful, whethei the 
defect can be cured by S. 633 Or. 1' 0 15 C 69> 

fife (’92) A K CO 


89. Tho General Ilule.— A confession shonid -J.o 
rec<ittl»*<l m the language in which it i» mndc.— 

1 X I* 1C 

60 Confession made in Hindi recorded in 
English. — Confession recorded in English, 
though made tn liindi, which tlio Sub-Deputy 
Mngistnite understood nnd could nntc is inad- 
missible in CTidence —17 C 8fi2 

00. Statement in Marathi recorded in 
English. -Where in spite of the fact, th.at nn 
interpreter was present and subordinate ofiicisls 
who could hiTc recorded the statement in ilaraffii 
were at hand, tho Jlagistrato recorded, tho state, 
ment made in Mnrntlii in English, ArM— the 
irregularity not haring injured tho accused in 
in his defence on the merits, the case nns corcrcil 
l.r S 533 Cr P 0 —21 D 405 . 4 IJ II 786 . 
Sect) R 277 

01. Confession modo in foreign language,— 
A confession mailo by an accused person in a 
foreign language need not be recorded In timt 
language It sliould bo recorded in tho language 
in which the statement >$ interpreted to tho Court 

6 C 620 

03. Admissibility of confession not record* 
ed in the language in which it was 
made — Eiidcnco sliouM bo taken that the 
statement recorded is that of tho person who 
made it, and n hen this 13 proved, tho confession 
IS ndiDi'isiblo in evidence, provided, the error has 
not in any «ay injured tho accused 10 0 C. 122 . 

2 M 5 ISO 519 21 B 495 . 23 B 221. 


VIII. VOLUNTARY-MEANING AND CASES. 


83. No form of questions is proscribed by 
S. 164 (3) Cr. P. C.— from which a Jfagistratc 
recording a confession must satisfy him«elf that 
he believes the confession was made voluntanlj— 

3 Pat J 291 (P. B.). 

84. Statement in which a Police Offlesr 
intorferod.— A statement cannot be said to be 
properly recorded under S 1I>1 Cr 1’ C , if a 
Police Officer is present at the time it is made 
nnd IS allowed to put questions to tho deponent 

21 Or 418 (P) 

Distinction botwoon ‘voluntary’ ond 
spontaneous’.— A statement may bo voluntary, 
though it is not spontaneous to tlie extent that 
the idea of making it has boon suggested by some 
other person, as for mstunco by a Police officer — 
ler PIotiJcB J. in 2r. R 1693. 


90. Confession elicited by questions — Con- 
fessional statements elicited by improper ques- 
tions on the part of a Magistrate IS inadmissible, 
on the ground that it was impntmlle to treat the 
ttalemenli so elicited as voluntarily made — 2 Weir 
137 ficclL L 312 Con 37 C 467 

07. What amounts to illegal inducomont 

A confession caused by illegal inducement or ly 
iffegal <Menlion of the acciised'i rrlnlitet is 
irrelevant and the question of its truth is im- 
material (’09) U B I (Ev) 3 2 L B. ICS . 

(’92-'9G) D B I 83 

08. Promise of pardon, highly improper. — 

The indneement that in case the accu'ed made 
a farther confession, he iiould be made an 
approver is most improper. — 2 Wrir 137. 

09- Confession made some days after arrest, 
—even if true, is not voluntary and is in almost 
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VOr.l’XTAlIY — ME\MVf; C\':r'!. 


[Sec. 


ercry instinco, cxtnrtpcl tiy mnUrrattn^itt or 
indueeil liy promite nf jnnlon — 0 A. 52*t 
100, Circumstancjs justifying Inforonco that 
confession 19 not voluntary.— “i ho nnin*. 
tillable violence* u'i’il to the nccinn’il heforo iirrciit, 
liH illci'nl iletcntion in jicilice custody for tnoro 
than hours nftcr arrest, and the marVa of 
violence on Iih pcr«tin, nnivj'lnined, nro aunjciont 
to vitiate the \oliintarj clmracter of the rURfr*sion 
and to ninke it inndiiiiii>ible in evidence** — I It K. 


Ijii'iiiirif Info th- folitntanj rhtn'Urtrr 
or otti, r,ri-r. 

101. When to bo made.— The circamstanrc that a 
confc'sinml Hatcmint is voluntarily made ahnnid 
be nsicrtnimd lij n Magistrate irforr And 
after ricordniL* it 2 Wiir 12(5 S A 251 . 3 C N 
cm 1 n K t j7 2 1. 11 213 . 3 L II I. Con. 
40 C .ST ! 

102. Enquiry not moroly a matter of form.— 

The i[Ui ^tniiiuiir of the accused l»cfore reconlmir 
n conf. IS ,i </ suhsfni.ee AN.f nef of 

mere J'lui and if it has been omitted, the omission 
cannot be cured liv nnj evidence under S 632 Cr 
P C -3 1. II 173 

103. Magistrtito must bo nfllrmatlToly satlfl- 
fied.— Magistrates nclini; nnder this Section, 
»nu«f h Ri^rmatiiriu sati’/ieii of tho solontarincaa 
of the confession, and in case of doubt, Iher oucht 
not to record or jrite the certificate 25 IhS 

6 S 31 Cr U 5 of 2041.‘07 

104. Precautions to bo taken in rcoordlng 
C0nf0S810n9~-nrcat caro and circumspection 
are neecjinry iii recording a confs'ssion under 
S lot Cr 1’ C ft M necessary to record the 


ensue i/ he /iiNiiy iniplicofes ht>n*fl/, in the hoje 
a/refense, and to ask him whether the Police or 
an) other person has subjected him to any ill 
treatment A Mnsistrato ought putting 
qiie’lioue which occur to him, to make himself 
conscieutioiisly satisfied that the man is a free 
agent and the confession is voluntary aud bn* not 

been procured bv threats or inducements 1 O J 

407 Sec S B n 12(3 


lOS. 


Duty of the Magistrate.— A siaWstratc, 
in order to ascertain whether a confession « 
Tplnntarv, yfioiild try to find out the ot.jret of it 
He should not bo content with n few formal 
questions The section * contemplates that the 
Magistrate shall hear the confession first, without 
making any record, and shall then put qncstjons 
to ascertain whether the confession is volnntnrT, 
and then if he has reason to believe it to be 
voluntary, he may record the confession, vnting 
oil in full, eieri/ queition put ty fiin> and Cirrjl 
on#ucr jiten by the Qccii#*d and following the 

provisions of S 3&1 Cr. P C.— 3 L.B 173 


Magistrate sball rcei^rd any toeh eoaftssies, 
unless upon qiic'tionng the person msl'tg 
it, ho has ri-nson t>i holiore that it wn 
made viilniitarily. It it the invansk's 
praidiro of the Jlcputy Magiitmti s m the I'roncc* 
to Ignriro ontlrely this provision cf the Code 
It if c<'»*i'Iori’d sii'tlirii lit to maVc u<c of a stock 
phrasd which in this instaDO runs; *'1 an a 
Matfistmti* ; if yon want to make any stvtereet 
of sour own oet'ird, you mat do so, do c^t 
make nns atati mcnl whu h you have been tutored 
by otlicr* tn mnWe” and thru follows the story tf 
tile rrime w ithoiil any answer whatever to tls 
Magistrate'* formula. To my mio<l. a .Mamitrais 
might ju*t »i will sir to the accused “Aini 
j-reut' or “rtt.rn ni d i’ nj " Sneh phrases woull 
AS tniicb A compliance with the terms of S. 16K3) 
ns Anv formula now in vogue, ^Vhat is ciesut 

by tbc C'dc, is that the Magistrate should uk 
the accused some sueb question as "why are Jos 
conftssing* .\r<* you a'liry for your crime or u 
that some one has told you that you will gi'a 
something by n confession," and to refuse <fl 
proered with th" recording of the confessios 
until he has bad n iiti<faetory answer to his 
question The attention of the Magistrates his 
been drawn several time* to this defect la the 
procedure, hot the comments of the Court 
invariihly been completely ignored In mv view, 
the Lical Oovernment should take steps to »** 
that Macisfrates understand the rrqulremeali 
of S. let [.!) and that if Magistrates fail ta 
observe* them, thrv arc severvl.v rcprioiaod" 
JlieJ in IS Cr. TsflPat). 

. Motive of coafossion.— Under 8 
Magistrate* t» beun . to question tho artnsea 
closely as to his metiic la miliBj a 
and if he tails to do so, ho has no juriidietion to 
».iy that he is satislied that tho coafo*'i« *» 
veluntirily made —1 Pat W. OSS • IS Cr 7-*l (f*'l 
103. How to lay a foundation for tho be^®f 
that a confession is voluntary.— "‘‘j'V 
prisoner is brought before A Magistrate to m 
A Confession, the Magistrate must question i 
with a view tu discovering whether the 
confesses voluntarily, ftnd ibis question mas 
made m pursuance of n real 
out the object of it, the requirements not o 
eitisfietl by u few formal questions. , 

wording of the subsection contemplates 
the Jfagiatmte rhill hnr the cunfe^oon fir^t 
tMuliRa n riconl, that he slnll fhea pat 

t I • > »i,a prisoner 


107. 


made ns to whether the confession is 
it is inadmissible m evidence and cannot he 
into consideration at nil 

3 L B. Ii3 , 

100. Omission to enquiro into vonm 

character, a fatal defect and way- ^ 

Magistrate, before recording a confession is 
to carefully evamine the nccu«cJ and „ 

that he is not willing to make a statement 
to any inducement, threat or P™"”*!'. gpe. 
his confession is pnrely voluntary- This 
cially necessary in this country, where the p 




2&0 


nncTiFic trios of iikhoiis. 


123. Confosaion nftor long police custody.— 

A confpmfon cannot })/* pnlctj- on tin* 

Rrountl that the ncen^cil ImO n lonR time Wen 
in the Imncls of the Voliec.— Uvt 720 Ctmfr^inn 
induce, I hy iitcpal .letcntlnn of Hio nccnwl*. 
rohtiTea i« inadmi^-n.lc See fH) VoInnUrr 
etc. (97) ftboxo 

124. Confossion hold not to bo inadmissible. 

(n) cnc.fcd ly S-f (s) Voluntniy etc fPil) 

above. ' ' 

(!■) recorded in a lauyumj- dijrrcnf from Mint In 
which It lias made 


Sec (7) I.an"natre in winch etc. (ftl) nbore. 

126. Effoct of omission to record invornn- 
oularthe questions asked.— Tim umiaiinn 

of a Mn^iotrnle to record In rrmaculnr the 
questions asked in the examination of the Accused 
yierson docs not neecssarilv render that crnmina. 
tion inadmissible m cviiJotice — 8 C rtlH (IW 
note) ftC Old 11 C MO- 12 C L «10-a V 
2o3 Cnn 10 n II 197. ’ ' 

126. Procedure before admitting a oonfos* 
Sion in evidence. — Uefore adtniitinjr n rccor,! 
of confesaion in evidence, the Court should cn. 
quiro scry carefully into nil the circnm«lancc». 
under, wbith the confeision was made, and 
particularly the lencth of time tho accuse<\ 
was in police custody before tlio confession — 
25 n W.1. 

decide the quostlon of 

fidmlssibility. — It is a tnis<Iireclion for a 
JndRo to leave it to the Jury to decide whether 
certain etatoments or confctsiona made bv tbo 
oceijsed and how much thereof nro admissible 
m ondcncc — 45 0 657. 

recorded after commence, 
ment of the trial,— The argument that tbo i 


[ Sec'.. 

confessions If recorded after the commence 
rni'iit of the trial, would inadmbfih'e it 

evidence cannot be snsfaitiej, because He 
TiiPiit aeel« to derive from the provision* of ih 
0 iile, a limitation on the law of Cenfesdons u 
defined l,y the Evidence .\rt for which there is f. 
• iifileient warrant. Ri. Ifit, 312 and 391 Cr.P. C 
nro not exhaustire and da not limit the p'ncrs- 
lity of 8 21 of the Evidence Act aslotti 

ndernticv of adm!>sian* — 37 C 467 ; lUt 67.' 
Coa.-2 C. K. 70.» {71-1) ; H C. N. 22 

120, Confossloa Irrelevant under S. 24 of 
tho Evldonco Act.— A eonfcssien rccorld 
in due confonnity with this eectinn, if liable ta 
!«• exelmlcil if jt appears to l-e irrt levant bfJ r 
S. 21 of the Evideneo Act nnd a /urfiuia es* 
irret'utartr reeorilcd sfioulil atso be loiiahf'” 
.51 1*. IS IW: f.2 I’. JS iWi 21 P. 11 I'^'I: 
23 >t 41.3 i 23 It ir.S 

130. Applicability of S. 80 Evidence Act- 

5Yhi n ft eotiftfsTon I« recorded without conp'r* 
intr with the prniisiiins of Ss. 161 andSO-lt^ 
P. C.no prt'funiption would arise under 6. ^ 
of the El idi-nee .(et, n* to the frcnuiBene«f cf 
document or as to the truth of the circoBiJlsscn 
under which It was taken —10 0. C. 112. 

131. 288 Cr. P. C. doo3 not apply to state* 
monts of witnossoa recorded under s 
1U4 Cr. P, C.— Statements of witne‘.ci fj’ 
corded under 8, IC-i Cr, P, C are 8dini*‘«'» 
under the provisions of B*. 14.5 and 155 of w* 
Indian Kvidenee .\ct for the purpose of 
dieting the statements made by them in Coon, 
but they are not admissible for any other pniro** 
They are not statements to wlilcli the r”!*'"’!'* 
of B. 2^8 Cr. 1\ C. apply.— 10 Cr 132 (O)-*® 
Cr.012(r.). 


X. RECTIFICATION OF ERRORS. 


132. Soopo of S. 333 Or. P. C—Error. o, p,oc«l.re 
confessions may be rcmeibcd under 
3 ... C. by cxaminfns vhe MagUtiwte who 
recorded the confessions — 3 C N. 387 1 R C V •»•> . 


''J'* ™ c. C. I. intCTa.d 

2 C K°702 substance bat of form only.— 


any defect in this respec't 


obe 

i. V doe* not euro 
-17 C 8C2. 


or mark 
confessic , 

—ion 

ISSlsCw. US.. i.,sl iib!h.237, 


135. No oral ovidonco can be 

prove the fact if tho confession 
18 inadmissible. Se» (8) Admissibility "* 
donee (Ub). 

130, Defect in memorandum — can bo 

only by the examination under S 533 Cr r- 
of the Mapistmte, who recorded tho confo's ^ 
It cannot be cured by the examination ® 

witness to prove that the statement wM ta 

down in the handwriting of the 


337. Inadvertent omission of 

dum — Where a Jlagistrate has inadvert 
- omitted to certify the voluntariness 
fession recorded by him under S I6lC* 1 - ^ 
tho defett may be cured by the evidence 
Magistrate —12 Cr 15(A). Sec {9) Admi'sioiK . 
in evideace (118) 

138. Defect in confession cannot be remedi^^ 
by evidence taken at the Sessions 
C. L 209 : But See S. 633 Cr P. 0 


Mrwon ixni v. 


XI. IRREGULARITIES IN RECORDING. 


SBI 


J'tifaf, 

'?r. T!isr- 

•*< C. P'.R 

thumb Impretilun >.t iw 
""'■I ".uclofi,. 


> J "■'".-Y- I- -h.< C...r, 
• firif • 1* fniruj of twotliiriM 

■ CT d,E) ; "u" 

. t}if.».Ji r^'nirj- olijoft Jow-irtN nhich 

ft "ttrntion ntKl cnormoa i*. 

' *» «i an Horn ^VrT*^ •nli.eqncntly rotntftoil. 

f'onhJnf eiftrnef, p>$ttitflfi 

confctBion H <*f «-orkinL* wp M fl.p 

that w! f 1’'^ '*• "^“It 

compcIMlo 


. V*, ? roproicntod. In tiii. wnnl,,. 

E.V/nXT'n"'' '“”■"■•11 ■"“m l,.* 

oth^nrUnnn ‘h® cnnfpFnorby 

"ko ha'^tn 'I'®""? I” II.™ 

tered" — nnn s*. Ik”* 3“®l"o I* properly ndmims 
roa -per S'ro.ylf J. ,„ o A KB (RBO at p 542 

» rStfefoa ranlrSfon";^™’ T'”'" 'f “1°’^ 

the wholo A...,.! ’ unles* on con«]<lcra<ion of 

to the nnhesif *” Court cornea 

«8verv!hffl * u‘'?® ”“clu*ion that it Js true It 
Poncl7.,o5 „ 5* ‘“possible, to come to aucb 

hr crec'liMo "r*® ‘h° confession is coproboratec! 

- ■ ' R G of CTulenco.— Ifi A 7ft Cr 

148 « 3 07 Con-lS ]). 728 

itself not suflloient.— 

show fhaf 
Fee IBB 


XII. RETRACTED CONFESSIONS. 


f rt. Xnffifffir. 

, w».°"ob ;??„;°,s°s?n 'xs 

In pollco custody.— lut m» 'rmde, 

I fVr^°p?SlboT-? 5 ',S”® ‘>-“< 1 ' 

H4 H Abnou^ or ,,,n 


‘147. 


part.— A confession <loes 
wholly inaclmiseiblo in CTidcnce 


XIII. MEMORANDUM. 


^rl^k.^^rEixri.nfnr'irr 

.«n.ca_0 0 J 55 . ' Ik" Kiult of tho 

bYS^mS ““-'■ix^hin should not 

160. -Wboro no coercion Is nroTod.-rn ib. 

.Eli'orb 7 rErE^t'“,r"sS;‘F 

aprmnst hia whole case.— S Tat J 80 ^'^®neo 

161. I • 


improper!) induced "Th'is is' T 'oueshon ^r® 

sri'Snrs'TE'" ^~rrA° 

XEaTEn'l ■' P'Pf'ltotoi':: 

'tE 

fh^ . relmoM confo. b„ mrelrtS ' br 

;fS^ESLr‘EruTttS 

s; r k- 

952 2 6 31 Rat 


- /Mil. ITICJVHJI 

153. Thom tr' 
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CON*IK*!SIOX«. 


[So 


in o( n fon(i'^»inu 'hmW S ICt 

Cr I*.0.[11C .VI], 1 III - 1 frfificntf* not l><* 
in llip li'itulii ntii'K of tlif* |in'’<Ul5nfj oflUrr <if tin* 
Ciiiirt in iiliich tlio {‘tntciiiont {« mvla* U Rufli. 
tiint if It Hcii-not I'V },im— (-XV) A. N. 2ftl : 8 W. 
R C>', 

155. Motnornndum not in tho prc.«!cribod 
form. — .\ confi-**ion ilocs luit nccPMiinly lircomr 
in'idmi«<‘il)l(?, lii-cr»u«p llir inomornnihini m not !n 
lilt form )>TD«rn\>< A ^>y tliis »irctjon JA A SIH} 
lint nronli to tin' followijif* f ffi ct : **Tho itnto- 
incnt ma<lc liy tliia jiri^orirr in mv prc'cnpc nnil 
lienriti" i* taVcnilown fully It U nfcitotprto 
liini and oeknoii Ipilppil to lip corr*'ct” wrro hrld 
not to bo siiftu cient romjilniiep njtli llip pcijtiire- 
menta of S ICtCr.P C— [UWoirltOj 

150. Memorandum unnecessary when— Xo 
certificate la nrcc"ary in tlie ca'c of ft witness 
27 C 2Ho. 

157. A canfession without raomerandum^ 

AUIiookIi ft conf'^'siof' t'pof wli»cl>» necO'S.iry 


tnotooninilnm ftnil eertifictite baa not boon rrcTl- 
oil Is imilmi««ibli' in eriilrnre br it«olf [1 B 21'^: 
ti n. 2SH ! 2 C. N, 702 i 2 Wnr 140], tie diW 
is rnniblo cm eviiloiicc’ beiti^T taken cluric? iral 
Ih.it tlio ftceti'ocl mmln tlio ilnfemrnt Tolas's”’’’ 

ete, [7 0. N. 22'4 • H C. N. 22 1 r. C 05'’ : 12 
ir.(k)s 21'. n.IOOO! fit). C..rt'.] 

158. Memorandum not conclusiTO proof.- 
1 lie tnemoniniluni nnncxeil to tbe recorJ of i cen 
fe»»if>n is B-J rf'Bfi»»>re rn'lctire of Uie fact 
the ronfeasioM was tnailo Toliintarity, *o ea to rrf- 

clnde llie court rf npjHnl from rn'joirin;wli''l-'f 

it was »{>ontanecm»1y or rolantanly ni'le 

It C. J. fAl. 


160. Whore a Magistrate refused to mske i 
memorandum— on the J^onml that bethoar- 
that the eonfc*««ifin wns not made Tolonfanly, "■ [ 

that tho Judi.’o ahonlil hftce cticjuircd at ike tw. 

under R. M3 Cr. P. C. n hether the confM’i™ 'U 
ilulr made or not —22 M. 15. 8 0 . C.39j! 

17 ii. II. S'lS 


lOO. 


XIV. PROSECUTION FOR MAKING FALSE STATEMENT. 


S. B of the Oaths Act applies.— .\ state, 
ment recorded under tins section is cridence 
nitliin the mennini.' of R. 3. KrnJence -\ct, and the 
person makins it, is n witness within the mcaninR 
of S 5 of the Oitlis Act nnd tlieri'forc one to ailiom 
on oath might bo lawfully administered. Therefore 
ft charge under R 101 I P. C, can bebrousht 
ngainst n person making n f.iUe statement (on 
ontli) under tins section. — 10 M. 121. 21) M. ROi 
Or It 8 of 10.2 ’00 


Statement made to a Magistra^ 
hartng authority to corry on fl 
nary enquiry,— 1 » not eridence >» » 


’ i» 

’ ■ tf 

Act V. of 1811H.— Cf. P. 10 of 2bll-*0*’i fcrt 
22 A. 115 1 (’OH) A. N. 73.]. 


XV. POLICE OFFICER. 


162 Police offlears having Magistrial powers 

— nre not competent to reconl st.atcmcnts or 
confessions under S 104 Cr. P C. (I C. 207: 
17 13 81'] In Burma howerer, it has been AcfJ 
that a police officer crcreislng the powers of a 


Police ojJIceys. 

163. (a) haic ,10 (rutlioiity to place witnesses who 
do not volunteer to make statements, before a 
Magistrate, oiil;/ on r/ie jro«T<? tbnt th^re is^eier^ 
cUaiicf of their hi’iTig gninfii oter . — 29 C 483. 


104 (I.) should not bo allowed to po* 9“''' 
tions to tbs tritnossoa.— 21 Cr. 4is l )• 

165 (-■) should not bo employed, eir" ’ 

recording n confession. — U C. J. 65. 

160. (d) cannot rerjuire n witneM to go befew » 

tralo nut hnring jurisdiction Cc p C. 

hoTo his xlatement taken under i>. »'« 

Ihat. -MIS I Jl«f tee the explanation. 

167. r ' • 

patrl 

' e infof"';' 

-17 f 


XVI. MISCELLANEOUS. 


188. Magistrate acting under S 104Cr. P. C. 
not subordinate to Sessions Judge with* 
in S 145 (7) Cr P. c — A Sessions Judge has 
no power to grant sanction in respect of two 
contradictory statements made under S 161 Cr 
1’. C. before a Sabordinato Magistrate in thecroursc 
of an eiwiuiry under Cli. XIV,— (’ll) M.N 793 

160. Statements recorded by third class 
Magistrate. — Rtntcmeuls recorded by a third 


ehi&a klagistnitc under S. 1C4 Cr. 5’ootk» 
Magidtrato not having authority^ 
preliminarv enquiry in the case, is Iks 

in a stage of judicial jl B 7^ 

meaning of Ss 191 and 19^ I. ” ^ jf. 3'J 

(F.B.)i UB.R. 753. Rat 4G8 : ( 9^) j ?n 
(•99) A. X. 40: Con. 22 A. 115: 5 
(P.B.). 



165] 


^rvR^l lit roLicc oiruiu. 
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170. SUtcmcnt* on oath by occiisod persons. 
— nfirrr prriniti jv’r^r.nt *rro ti|Mii |n 

rnsl^ »t«t.nirnt« r., „«(>,. r. |„ii mittrr in rr*p<'rt 
fl «liirli Il.r-T .wvnplf^l II,.. j>.,.,tlon nf 
fwrBnfj*, (}|,f III,, *frr«‘ nM ntfh I 

«« ci.uM li«TP Wrn r*vr.r.1.Hl nn.irr S ir,| Cr I’. C ' 
hrrtv nn J.jv.w'xitlr.n lav rvrn if »nrl, MMrmrnti 
Wire. fal*>' —7 S 7.-1 I 


■ OntiR of prorlnR that confession Is 

J’P^^ntliry, •« in .m Ili<. |>ro<pration I 

r. 7Tinm».>» 2 0 11 12i 1' r JJw I, J I 

Q _n 2 v'« t iitiMfii m crimM p 4 *. 7 r. f.» 2 n n. ' 

IT). (Jonmal)]. Hut In Jn-h.i n r«nf<**inn tliiJr 
rvoonlcMl, vrcnil.l »*• jnmn ft.lmiMiliIc a'a , 

Tolantnri ualr.i tl..* r^.n^mry «> (y IA<> 

2> n ir.S. Cox 2C V CITV. K-*tl»j2 1 


172 . Acensod not entitled to got copfos.— 

Nrithor onilor tlio Criinitinl rroccdiirc C(Hlo nor 
under tlie froneml princi.tlca nf common law, is 
an accnacil jioraon tinder remand entitled to conic? 
of rtatcmeiita reconled by n Jlftfristralo under 
tliia Roction. 30 M. ICO. 


173. Confession In n previous case.— A con. 

feaaion by an necnacd por*f>n In a previous 
proceeding i< inadmiaaiblo in evidence wlho’it 
of the (iceiifM'tulenttty. 11 C. CSO ; f’93.'00> 
L n 70. ' 


174. Refusal to sign a statement or con. 
fession no ofToncO. See (',) rer$on limit. na 
ca»/e«.mn etc. {t2) ’ 


165. (1) Wl, one\rr nn nflieer in rlinr^e of n policc-slation, or n polico-oflicer makinf^ an 
Searcbbypolice-ofTicer in\osti!?ation, considers that the protlnction of any document or 

tilin'* is necessary to the conduct of an in\cstigation into any 
offence vlilcli ho is nulliorirotl to in\estiuntc, and there is reason to bcltevo that a person to whom 
a summons or onler under section Ot has heen or might be issued w ill not or would not produce 
aueh document or Ihln-j ncconlinff to the directions of the summons or order, or when such document 
or thing is not known to he in the possession of any person, such ofTiecr may search, or causo search 
to be made, for tho same, in any pl'icc within the limits of the station of winch ho is in charge, 
or to which he is attnchoil. 

(5) Such oiTiecr shiill, if pnieticalde, conduct tho search in person. 

(<J) If he is uinhlo to conduct the search in person, and there is no other person competent 
lo make the Boareh present at the time, ho may require any officer subordinalo to him to make tho 
search, and he shall deli\cr to such suhonliiiato officer an order in writing, specifying tho document 
or thing for nhicli search is to be made, and the place to he searched , and such subonlinate officer 
iDay thereupon search for sucli tlnng in such place. 

(^) The provisions of tins Code ns to search-warrants shall, so far ns may he, apply to a 
search made under this ecction. 

^'I'oposed ametuliiinttt to ffic Sectio» —In soction 185 of the said Code— 

(0 For sub-eccliona (/) nml (2), the following soWecUon? sluill be substitute], namely 

(f) Whenever an ofheor in clnrjro 'of police.slation, or a policc-oflieer maKin;- nn iiive^tl.jntioii lias 
reasonable ground? for believing that anything necessary for tho j>«rpoec* of an investigation into any offence 
wLitli he is authorized to invcsligito may be found in any ptoce within the limits of the police-station of which 
® IS in charge, or to winch ho is attached, and that such thing cannot in his opinion be otherwuo obtained 
Without undue delay, such ofiiecr may search, or tanse search to be made, for tho same in any place within tho 
I'mits of each station. 

A pnlice-oliiccr proccoilnig under snb-seclion (|) shall, if practicable, conduct tho scan h in person ’’ 

{"1 In Bub-tecllon (7), for (he irordv “sp'rifyinji the 'tommenf gr thing for tifiirh teareh 11 to he made and 
tiic pfaeefo le teaiehe'l" the uonU ' fprcifging the place to he seaichod ai.rf, so /ar as par»iT,te, lAc tlimj /or trlnch 
»~rch u to he made" ehall he gnUtituled 

(■"’) In Bub-scction ( 4 ), after tho words “search warrants,*’ the words ‘and the general provisions as to 
**arche 8 Contained in section 102 and section 103’’ shall be inserted 

Kotos. 

Sebemo of tho Code as regards SOarOboB. 1 Court can i«soe a •earch warrsnt under ft 1 iff of 

--Ihe fchetne a? regards Bcarclic? underthe Code I (2) in lien of Ihat tho Magistrate inav him.elf 

Criiniml rrocednrc is ns fidlons — (1) The I seateli under P 105 ; and K. 105 drals with 
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[Sea 


searches hy a rollce oITicer nn'l not liya Mnjris- 
troto SS C. 4.13 

2, Soarcbos outsido tho limits of tho Police 
Station. — An ofiicer in charKo of n Police Station 
lias no authority to search beyond the limits of 
his station If ho does so in company of a Police 
Constable belonpinfj to tho Polieo Slalinn within 


iuA 0 Iiai. no. 1. -4.\l. I.IH, 

3. Authority to look up tho door of tho 
suspect’s hoUSO — ncadm;* s. Il'.j Cr. P. c 
with 8 167 Cr P C, it follows that the |inlicc 
have authority to lock up tho doors of the |>«ra«e 
they intend to search and to ki ep Ruanl orcr the 
hoDso as part of their ordinary duties. 12 P. It, 
1915 

4. The powers under tho Section extend 
to the search oT an accused person’s 
house— 41 C 201 Ser Ifi C X. 107H. 

6. Search must bo for spcciQc artiolos and 
not a gonoral soarch.— Tho Uw doe« not 
empower a Police OfUcer to search an necusid 
person's house for aiijthini; hut the »i>ecilic 
orticlei which hare hecn or can he maile the 
subject of summons or warrant to pro<luce. A 
trcneral searcli for stolen propertj it not authorised 
and the law cannot be pot o\cr by iisinj; such an 
expression ns “stolen proj'crty relevant to the 
case," 08 tho law requires tho mention of spcciflc 
thlntfs— 10 0 N 1078 ISClOOi H C 201 » 
OR <3 804 12 0 X lOlG 35 M J 127 •. See nW 
12 C. N 978 . 13 A J 979 1 C P. Pol. Man p. 1(W. 

[Note> — See. IGS (looa'not authorise a search for 
stolen property in tho house of no abecondinp 
odcndei— 36 C 301. Con 41 C. 201] 


.....v»ww iu Ik, lullkwut lllV UIUCI 1>1 A 

Magistrate— 24 C 091 

7. qoorn-h e 


u k... kkkkv.. likkv UH.U1U0 o. jo.> Or Ji.O iJl4 
P. L 1903] A soarch for arras, witbont the 
prcrions sanction required by S 29 of the Act, 
and without A search warrant is improper as not 
being coTcrod bv tho provisions of 8 25 of the 
Arms Act or 8 ICr. Cr P C [ 27 C. 092 ] 


'Note. — ^Kules in Sengal — Seanhes under 8 30 
of the Indian Aims Act XI. of IKTSmayin 
Bengal bo conducted oulj in the iircsence of a 
Magistrate or a police officer not below the grade 
of Inspector.— Cal. «a* 1878 Pt II a'XJsln tlw 
Chittagong Division the povier tias however been 
extended to police officerB not below the grade of 
Sub-Inepector— Col Oaz 1889 Pt I. p, 73 
8. Persons empowered to search.— Under s 
12 at Act V. of 1801 it has been declared that tho 
the Extra. Asistant Supeniiteiidents of Police 
altachcd to a dotcctire department shall have the 
powers of plliccrs in clmrge Of police station for 


the piirpiwrs of searching hoows in each pisirW 
where they may he employed. The Erlra-Aius- 
(nnis whilo eicrcising these powers, can, nnl.'r 
the terms of this section, hy written onlcr m any 
(Hirticulsr cfl'e, direct the Hend-conitibles in tie 
deteetiro department who are subordinate to then 
to make search in any house or place — flcng Pol. 
Man 2mJ KJ. p. U>2. 

0 • Nood tho pollco officer conduct the 


rt fffnrrtrl iuprm'tiitn O'er fhe searrA 

10. Nulos for conducting searches. 

(1) Although house. searches may he made at aaf 
time, ns a general riilfl, when* the search, can le 
delayed without dinger to the chance of recoveneg 
the object nf the seareh, if pufffil fo if made 
sunrise and sunset [ Rre Tt. A. O X W ^*5 
P.27.1: Ileng. Pol Man 2nd Ed p 223 and 412. 
.Mad Pol. Man. Vol, T. p lU]. 

(2) Pteps to be taken to prevent introdoctien of 
articles from outside —Before entering 'a* 
misei tbo exterior of the place to be search 

be examined, nnd it will be B«eertalneil ^ 
there is ease access or opportunity of introuBcing 
ntlklcs without the Vnowledgo «f the jnnmtM. 
Precautions will he taken ts> prevent pV 

done while the search is in proffresi.— C. ”■ 

Man p ICt. 

(1) Bearch should bo made in the presence 

or more respectable persons —See. Mad. Pel* " ■ 
Vol. I. 113 t M. P. 0. Xo 2.1 of 1000 

(4) List to be prepared— .1 I.ist of nil thiop* 
in the course of a search and of flie place 


, . 1 

Pol. Man. I. 114]. , , . .t. 

(6) Reasons for search to bo recorded > 
Btntion Register — In ovory case m which an ° 
in charge of a Police Station exercises the P . 
veiktod in him under this section, ho y.iU w 
couciscly but explicitly in the Station , 
Register Ins reasons for deciding j,ouij 

canse search to be made in any house Tins ® i, 
as a rule be done before the ® ^ I’f _ la 

himsclf to Bcarch or issues his order in writing 
his subordinates — Mad. Pol. Man I 114 
1. Search by constable without 

order. — A constable making a search w ith ,, 

written order required by Cl. 3 docs not 
exercise the power of a public serv.ant. R®*'® 
offered to him mthe course of such aenrcli, ‘g 
’ of nrivalc defence will not be an offence un *• 
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A.V? I. r. c — Srf 7 N. r. sw (21 1) I 17 M. J. 321 : I 12 . Action for damages on account of illegal 
oc- J. TM j 13 A J.O'U • s P 1 . Hut Srt«2i M. J. search.— Sw. 21 C. C9I . 30 0 H3. 

4nj oM.T. ir.s:7 n. n.f-o: (‘U2) A. N.ji. | 

166. (/) An ofilecr in charge of a poHco-^lalion may require an olTicer in charge of anotlier 
OTiecr Sn cliurRO of policc-iUtion pollec-'tation, vhetlior in the s.\mc or a iliffcrcut district, to cause 

reqolro nnothcr to Skuo joarch ^ iicarch to be made in any place, in any case in which the fonner 
warrant. 

♦ifliccr might cansc such search to be made, within the limits of 

his own station. 

(2) Such ofilecr, on lioing so rrqnircd, hhidl proccwl ncconling to the provisions of sectio* 
165, and shnll foroanl the thing fnmid if any, to the officer at whose request the search was made. 

I'roprmrd amrttflinf'nf^ to the srrf/o»».— (■) In »ub-tec(wn (/) ef section 166 of the said Code, after the 
ironfi “an o^,err in tharge of a jwber-aMfinn ** ironf* “or « potiee-offieer malinj nn inicitigation" shall to in’erferf, 

(ii) After sah-section (.*) of flir aume section, tl>o followinir sub-sections shall bo niUled, namely 
“(J) WhcncTcr there >■ reason to bcliere that the (ielar occasioned by requiring nu odleer in charge of nnother 
police-station tn cause a search to be made under tul>-seclion (f) might result in eridonce o/ the commission of an 
oflenee being concealed or destroyed, it shall be lawful for an oflicer m cliargo of a police-station or n pohcc-ojfieer 
maliny an inicsti<;ttion under this Chaffer to search, or cause to ho searched, nny place m the Htnits of another 
police-itation, in accordance with the proriiiona of section 1C3, as if such place were witlim the limits of Jiis own 
station ' 

“ (J) Any ofllccr conducting a search under sub section (3) shall forthwith 'send notice of the search to tin 
ofScer In charge of tho police-station within the limits of nhich such placo is situate, and shall also send with sucl 
notice a copy of the list (if any) prepared under section 103 ” 

Kotos,— 5ce Koto No. 2 under 8. 105 for procccdure relating to searches ontside police stations. 


167 - (f) ■Whenever it appears that any mvcatigation under tins Chapter cannot be completed 
oeaduT„ 'vithin tUo perioil of twenty-four hours fixed by section Gl, and 



forthwith transmit to the no.arc.st Magistrate a copy of the entries in the diary hereinafter pros- 
cribed relating to tlie case, and shall at the same lime foi-ward the nccusod (if any) to such 
Magistrate. 


(2) The Magistrate to whom an accused person isfor'vardcd under this section may, whether 
he has or has not jurisdiction to try the case, from time to time authorize the detention of the accused 
in such custody as such Magistrate thinks fit, for a tcrm_jiQt _excccding _^teon_tlaya i n the who le, 
ff he has not jurisdiction to try the case or commit it for trial, and considers further detention 
unnecessary, he may order the accused to be forwarded to n Magistrate lm\ ing such jurisdiction. 

' (5) A Magistrate authorizing under this section detention in the custody of the police sliall 

record his reasons for so doing. 

(4) If such order is given by aMagistrateothertban the District MagistratoorSub-dlvisional 
Magistrate, he shall forward a copy of his order, with bia reasons for making it, to the Magistrate 
to whom he is immediately subordinate 

Pi-opooed amendistesits to the JSectlon —la anb-section ft) section 167 of tbo *aTd Code— 

0) for the xL-OTcts “it appeals that any " the vordt “any person ormted arul detained in eusto^lg and it appears that 

tlx" eliaft lie and fAe iconfj “ufKl^r fAi« Chapter" shall he omttied g 
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(n) f‘>r ihe trorif* "officer in charge nf juJife-tlali'Hi" Ih^ t'vnli “ j'o/icfw>_5<‘fr innXing ihr 
an<? 

(iu) the Irani* nn'i ngn$“(ij onyj" *?in{f 


1. Application of tho Soction.— ir.7 Cr. 

I’ C fliipJios to procfoiiinfjs iinilrr Clioptcr XIV, 
and not to tlio'o under S 110 Cr. 1*. C. iin*l 
therefore a Reconil Cla*' Mn{:i«tmt«* Ima no 
power to remand the nceined to rustotlr and to 
Vrep him m riihjnil n' a prisoner with n »ien 
to proceeding'* t>ein;r taken apiinut him nnil* r 
S 110 Cr !’ C.— 3'l M PUS; 5 IL It ^*7 <2^) 
(tre nl«o SON 770 12 J 301 

2. Schomo of tho Code with roRord to 

remands— Tlie power of remand under S H>7 
IS jriren to detain prisoners in rn*lo<1r while the 
Police make tho inre«ti"ation and in a priijH'r 
ease, to commence the inquiry. Itut the ru*to<lr 
mentioned in S. 311 is rjiutc dilTen’nt and i« 
intended for undordrinl prisoner* F. H»7 pites 
tlie Magistrate discretion (rcconling his reason*) 
to remand, from time to time, hot limits the 
jienod for tho ererci«e of the discretion to fifteen 
dars IQ all S 170 Cr. P. 0 niitlioriscs the fiolice 
olRi.er, if there is cridence or rensonnldo proiin*! 
for suspicion, to forward tho accn«ed to a Mapi*. 
trato empowered to talco cognisance of on offence 
00 Police report. Then, under S. 311, on oppli. 
cation might he made for cause shown o* apcci. 
fied there to tho proper Magistrate to postpone 
the commencement of tho enquiry ond remand 
the prisoner Tho Intention of the IjOgisIaturo, 
Innng regard to Ss 01 and 1C7 ond to the rc* 

quiroments c* • • ‘ — ” • • 

person shoo 

competent tc . 

as poKibis— ■ ' • 

3 Maximum period of remand.— The pcno.i 
for which a Magistrate, can authorise under F. 
107 Cr P C , the detention of on occosed person 
in Police Custody it fifteen day* on the %ehoU 
23 B. 32 (3k). 11 M. gS: 13 C. N. 51 : 1 W. B. 5 
low. R 3C 5B n (C C)31 24 P R igo2. 

(Note — Thereafter he can under S 3i| Cr. P. O. 
by a warrant remand tho accused for ony term 
not esceetling 15 days at a time. — 13 0. X. 61] ) 


. apiuication ot the Police an accused not prodneed 
m Court ( 39P. R 1807] 

yho can grant a remand— If the deten. 
tion Of an accused person >s necessary during 
investigation he should bo taken to the nearest 
Mriffisfraje who. whether he has or haa not 
jurisdiction to try the case, can anthonso deten- 

‘detantion’ and 

» P"*T«'«e of Police rnles 
.•rl detention in police custodr 

m a police lockup or otherwise . and ‘Vemandf* 


means rwmnul to cii't'xly in a Jlagi**cri»I loci 
Mp <ir to a Mngistnlc's ramp guard or otl'" 
haii or n'ccgiiixani-r ilunng a postponenent cr 
fldjoiimnir nt i<t nn riiqiiiry or tm!.— R. i 0. 
I’niij p 3s7, 

7- Only real nccsssity will justify a re- 
mand rfmanil to Police cu'toly our ' 
onls to 1.P grarili-.! in <a«c, of r.al ncrc"‘7- 
iinii' when it is shown in the a(>[i!icafion tlit 
Ihcre is gooil rcn..>ii to helicve ll.it th- arca«^ 
ran point nut projwrty nr fillierwJ«e n**i*t t c 
Polic- in cliieiilHin-' the ca--[Panj (V p 
17Uj 5-c 2.1 II. .IJi 11 C. N Mi 5.-37-/ 
276] Pnqiicnt n matid* *I ouM Le acc- hd 
(Juil Cir. No 1 J nf l.'.lO.’lll niidNo3UJ‘l 
lH.VtU] .Vsarulc, n-mnmls shooM he 
onfered— {Jud. Cir. No. 609 J. D of -l-S *07 
Jml.Cr No 1111 of h-ll-Wj. ReconU 
ra«e rcmaiuled more tlan 3 times shonil M 
riamintd hr the Distract Sfapistrate [Fort. t> a 
f.f i.S-’t»l}.' 

fNotO. — That the accused will hare to he bj” 
to the place nf occurnmee for 
poiniting out the places through wliMi ‘“‘‘7,1^' i,, 
ID theif war to commit a tljcohy - 

their iilcntrUeation is ttnl a sufficient rea*oa 
thcirrrmand.-ITC. X. 457]. 
l.e *1i.t.ained on a mere cipectatina that 
would show his guilt [17 1*. D. 1573J A - 
trate would not be justified In onlcnag . 
tion in oialer that the accused may he ' _ 

to giro n clue to the stolen property I" ' ’ 

276] or on necount of the ileby in rrep ,, 
tho diary or copy thereof [B. 11. C. Cr- j-n 

or simply for the purpose of f""’ j 

rf Ih. t 1 ol S. s»). ““"S fr.« 

reasons for remand it compulsory. A ' .-.oseJ 

sbould not sanction tho dcieution cf an # 
person without rcconling IG 

requiml bv law 7 C. N. 457. 23 C J- • 

C. X. 143 : See COS) A. X. 69. 

8. Magistrate bound to consider 
sons.— Before a aingistrote 
of the accused person, he should nsc 
Jong lie had been under Police survei 
influence, nnd in recording the .{,011 

detention, he should note all the m 

that he IS able to obtain on the subject li . 

A. N. 59. See nlso C P. Cr. Cir. Pt 
Tlie law contemplates that fhe .-“placed 
should consider, avhethcr on the fnc jg 
before him, there arc good grounds for 
such detention [II C. X. 354] 


oisienng lurtncr uuicui»'’“ ... — • .1 .p^sri- 

in Police custody, the Magistrate shoa 
ably limit the terms n* fuucA a* pos'iO 
woy 6e nccenarg, for the object m 
C. X. 65*. 
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10. Froooiuro for obtnining rosiands.— 

(») In N. IT, r.— n Iin<l (>. S. IT. P , R. tft p. sr.2 

(b) Id Bcnr'I— 5r< Ucn. Pol. C^xJe pp. 370-3''S 
HfBffal Pol. Cir. 3 of CT-G-'OI. 

(c) In Bnmn— 50# IJnrmn Cir Or. EJ. IW2 R,3 
pp, 4 knd C, 

11> Placo Of ooDflnomont.~<A* to tho piaoc of 
confinctoont, wbcro a p^lit^-oJ’lcrr baa arrr<t<sl 
» pfrton, tlip pri»on<*r rboiiM not l)0 krpt in con« 
flncmcnt in anr phoe, wbicli the »ol>or«linnte 
officer !iii(rht fclcct, hot *houM, if pontible. l»e 
ient iratnrJiatclr to the Police nn'l pUccl in ' 
CB«todj of the officer in charpe of the Rtition, who I 
is the person entrusted hr the Act torondnet the ' 
enquiry .—IVr Jforif y J. m 7 IV. II .3 (fi) 

12. Allowing porson In detention to escape, i 

A police oflicer who is pKce<i in chartre of a j 
person remanded under S. IGT Cr P C. and , 


n<vH(?entlr allows him to escape- is .pnnUhthIo 
onderH. 222 1. P. C.-flA. 1211. 

13 Action for illegal dotontlon.— In a charrr 
afrninst a Police OCficpr for hating detained llle- 
frally an accused person for more than 2t hoars, 
without the special order of a Mrifriilmtc, H la-not 
ncccsiar; to proro that the detention was roado 
with a jrailty knowledge.— 10 IV. It. 3(3. 

14. Submission of papers to the District 
or DiTlsional Magistrate.— Copies of nii 
onlera of remand together with reasons for such 
enters shall be transmitted by tobordinato Msgis. 
trates to the Pirisional and District .Ifagialratea 

nitliin 2t hours from the date of tho same 

Weir (op) 21. 

Application for remands— Application for remand 
under S 107 shall bo made personally br the chief 
police officer present to tho chief .Ifagistorial 
officer present, Jod. Cir. Xo 2922 J of 21.7. ’pi 


168. Wlien any aulwnli’nitp polico-ofllcvr made any investigation tinder tJiis Clm|i{ep, lie 
Beportofinrestigationl.ysubordinato report tliC result ot ^ach iliicstigation to tlic oflicer in 

whcc-officcr. cli.argc of tlic police stntation. 


1. Note— Accused not entitled to copy of 
report of inTcstigatlon— Iteport made i»ya 
tobordinato police officer under this section is not 
a public document within tho meaning ofS 71 
of tho Erideoeo Act nod an accused person is 
not entitled to a cony of such report before trial 
Suliramanta J Dus). 


till they httTo made 

n. <J. 


It all complete— 6 IV. 


[SOU. 180 ( 

169. If, npon an investigation under this Chapter, it appc.ars to the oflicer in eh.argo of the polico> 
Bsleaso of eccuied «bca ctMouco there Is not sufficient evidence or roasonabJo ground 

^*®clent snspicion to justify the forwarding of the accused to a Jfagis. 

trate, euch officer sh.all, if such person is in custody, release him on his e.tecuting n bond, with or 

without sureties, os such oflicer may direct, to appear, if and when so required, before a ifagistnito 

empowered to fake cognizance of the offence on a police-report and to try the accused or commit him 
for trial. 


wotos. 


1. Rq. lAQ IW/.! .--.a 


and 8 173 contains general directions relating 
to both —.IL B 137 (13S) 

2. Heloase ofneoused is only provisional 

A Police officer's power to admit to bail under 

R icon. 1, ^ ... -nungeuient 

' there is a 

■ offence the 

orwarded to 

. the Magistrate in custody —Rat 121. 

*. Jolteo Officer cannot pormit withdrawal 
of complaint.— This Section dges not authorise 
mentioned id the bond. The first is taken under 

33 


draiinl of a complaint Tho permission to 
withdraw is a judicial act, the eierciso of winch 
■a \cstod in Courts of jaw A police officer has 
no authority to mlcrlere in such matters —Rat lU 
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Ci*!!: TO BK BF.N'T TO MiOISTnvTE WHEN’ EVIDEVCR IB SUFFICIENT. 


[Sec. 


6. progccutlon for falso complaints.— A 
Mopi«trnte tiocs not cxorcNo j'rojx r 
in orilcrinp" forthwith tlm |iro«ocution nf^ tlm 
complainnnt under .‘t, 211 I. T. C. upon receipt of 


ft police report that the ermplnint It fah". Tl* 
compliinint ahotiM ho piTcn ft foil tpporlas'lt ti 
«n!i«tftnlirttc M« case hofore rnnetton u eccerd"! 

— C C. X. 100. 


170. (i) If, upon an intostiiffttion nmler tlih Clmptor, it appears Jo Iho olTiccr in cliarpe cf Us 
Case to bo rent to lloeistrntc nhen polErc-itation limt tlioro is snlTlcicnt cti.lonrc or rcit-'inUe 

etidcnco :s sufficient. grotuul as ftforciaid, fiucli ofilcer aliall fon\ar«l llio necc'cil tirder 

enstody to a irngistmto empowered to lalcc cogiiiKinee of llie olTcncc upon a police-report and to try 
the accused or commit him for trial or, if the offence is Jiailahle and the neensed is able to cire 
Beennty, shall talco Rccnrity from him for his appeamneo before siicli Matrislmte on a day 
and for his attendance from day to day Irefore aitch Mnjfistrate until ollicrw ise directed. 

(2) When the ofTicer in charge of a police fetation forw.anls nil accused person t'>^«^ 
itagistrate or takes accnrily for his appear-aiicc liefore fcneh jragistmte under this section, 
shall send to such Magistrate nny sve.apon or other article siliich it may be necessary toprtxn^ 

before him, and shall rCfiniro the enniplftint (if nny) niid no many of the persons who appear 
such odicer to be neeinalnted with the eirrumstanees of the ense ns he may think iieee«'sry, 
execute a bond to appear before the Mftgislrate ns iliereby directed nnd pm-seente or S 
evidence (as the case may be) in the matter of the charge ng.vinst the neensed. . 

(3) If the Court of the District ^^ftJ^^strate or Snl»>divis)onal Mnelslrnte i« uien 

in the bond, such Court shall be held to include nny Court to wlileh finch Sfngistrate nny , 

the case for inquiry or trial, provided rcft.sonnble notice of such reference is g»v®o 
complainant or persons. 

(4) The day fixed under this section shall he the day whereon the ncea«e<l 

to appear, if soenrity for his appearance has been taken, or the day on which he may be exp 

to arrive at the Court of the Jlngistrale, it he is to be forwarded in custody. . 

(d) The officer in whose presence the l>ond is executed -shall deliver a copy 
to one of the persons who executed It, amt shall then send to the ilagistrato the origma 
Ins report. 

Proposed atnendmeufs to f/ie serf /on,— In sections 160 and 170 ofthtravl Co*, 
upon" the tpouli "the cornjiWIen cf" be in*c,YfiI ; tiR.I for fAc wonlf "cficcr in thnrgc of the 

they occur, the icords “poIic«-njReci- mahiJiy the inicliyntroa” rAoII 6c oul^fifucl. 


Notes. 

1. On a day fixed rcco^izanco talcD from 

ft prisoner and binding bim to attend the Court 
should specify a parfieufar d<iy for his attendance. 

• 471 The police should not bind orer 

witnesses to Appear and give cridence long after a 
the prisoner la brought before the Jlapstrato 
[6 VV. R 52] The day fixed for the aticodance 
of witnesses should as a rale bo the day on which 
the accused person is to appear, or the date on 
which he will probably reach the Magistrate's 
Court — [(’93.’00) I. B. 478 (479)] 

2. Dilatory procedure —A Police officer Bbonld 
talco action as soon as a pnma /<ic<r coso has been 
worhed out He should not wait till he has made 

it all complete . — See 5 VV. R. 6 - g 

3. When bond should be taken from xivit> 
pessOS.— A bond under this section enn only bo 


alcen from a witness wAc a the to jlain*- 

irresfcd, and is either being fci* 

rate or is released on 

ippearance. — (’93.’00} L B. 4*8 ( gjngsl 

Paymont to witnesses — Fo*' ‘ 

-See Cal. Gar. 1893 Ft. I- P G-l- -t-egted. 
When a witness bond may be 

ileeogniiance, given by witncssc 

jnly when they hare failed wifAout } 
ittend and give evidence and 0^7^ B 
ipportnnity of justifying ‘1^““ hen it 
59], A bond can bo estre.ited only wn ^ g 
;be requirements of the section 1.1, ^ 

Defence witnesses.— it ■* 

:ho Police to bind over 
Magistrate the witnesses for In 
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anti p, 173 r*f<*r to in aopport 

f f ti)** conp’aint and it mnnot lx* iapi>Cf'‘(l that 
the power nf detaitiln? wltnet.e. in en^to-lj- which 
i« piren 1'T P 171 waa intende.1 to applr to 
pn'toner'i witne<«e» — Mad. Pol Man I. PO. 

7. v--» — •'--.y- •»»--. Taa':\rfly8 Act. 

* ■ • I the Indian 

■ ■••* *at" • rra*on to 

, • 

ere •nlfl'nen /ta { A# re/i<>ei> to ;>re fAewi, or wh€Ti ^ 
piren, are fraronahlj belierod to b" incorrect, , 
the ca*e thonll lx* rent to the Marittrate in ’ 
aecerdanee with thia rection at a copniaahlc 
. tffenec.— Romh. II. C Cir. para 10-a p 4 

8. Copy of charg0*8hc2t.— A Mapiatrate II 
entitled to rrfa«e to pro the acen*ed a copr of the 
pohee chsrpe-aheet at the commencement of the 
tnal, aa ttich charpe.iheeti contain a pomld'^lof 
information for the o»e of the Mapitrateand are 
eitraela from, if not copiet of the police diarr [13 
W 14] In this connection the foUowinp remark* 
made br their Ty)rd*hip* in 0 M. J. 1S4 will be read 
with interett. “ IVe think thia ilecition {meaning 
19 M. 14} It likely to work eontiderable mirchief. 
The learned Jodye* no doabt exprci*e«l them- ' 
telrea lomewhat ptardedljr that at the tu?c of 
the proceedinji, they woaM not In rerition act- I 


■*idc the order cf the 3fagt*tratc rvfaiin^ a 
copy^ nf the char/c-ahect. The tnbordinate 
3Iap*tni(c i« apt to extend the rcorio of thia 
decirion to all cnea. It ccema to ii* that the Police 
charpe-ahect corrcrponili to the compLiint of the 
pn'rate • , 

the coir . 


aheel, Tlic fact tliat the char?c-»bcct may con- 
tain matter* which arc alio in the diary ia no 
ar^ment in f.aroor of rcfaiin^a copy. For aa 
we hare more than once pointed ont fi ICl place* 
the molt of the Police invcrtiK^tion on a footing' 
entirely different form the diary onder B. 172." 

©. PrecoduTO when the complainant or 
accused is a soldier. — If the complainant or the 
aecnuxl perron ii a eoldier, in Hi* Majeity'* 
Army, the officer in charge of the Police Btation 
•lioald. immediateir after takin;; inch bond, 
rend a copy thereof to the Commandinc' Officer of 
the I{e^m®nt m which be ia icmng— -Bom, Pol, 
ifan p. 09. 


lx 171. No ooraplain.int or «itnc-< on I.!* o-ajr lo (lie conrt of 
squired to aecomptny police-officer, ^(a"Utr 3 tc shal! be required to accompany a pol»ce-oiDr*er, 

c™pl.i»iint. .nd wlretiri not to or riiall lx robjeclcd to onnEcos-ary rostra int or inconvmi- 
« objected to mtraint ence, or required lo give any wnrily for Jii? appearance other 

ban hi? own bond : 

Provldwl that, If any compliinant or witness retn-scs to attend or to etcente a Iiond as 
ll~«rsnlee„pUI.sntor,i,ne,. directed m aection ITO tl.e officer in charge of the police- 

MTte forwarded in cnstorly. station may forwani him in custody to the ilagistnite, who 

nay detain him in enstody nntil he exocntes encl. I»nd, or nntil the hearing of the case h 
wmpleted, . 

Proposed amendments to\ihe eectlon.^U sections 171 >4 -'J Cod., f"' ^'-2* 

>/ «A« WiVf.jJa'wn," Iht v;or.U‘‘i>'Au:‘'-oS-irer vuxUw} iU 


ITotes. 


1. TJnne033sary restraint.— There i* no war- 
rant ia law for the police to keep a witnxgs under 
inrrc-illancf for 4 day* Btatemeut* obtained from 
th" witness nnder sneh circooirUnce*, cann«»t 
be rf;.'ard<vj as rolontaiy —4 C. X. 49 (>4) 

^ Change in the fLaw.— Under the Cjde of 


1B72, tho Police Oficera were forbid>I<m to 
accompany th** tomplaiwnt and witn^FS"*. TJio 
words “*hall lx: refjoirrd’' li-arc an option to 
the complainant or th** witnf** to arail himself 
of a police escort if he to dfsirci. 


172. (If Eiety police-officer making an ini estigation under tills Chapter ehaii day Ijy day 
il'>^etpr«ee.l„,.,„i„„.,i enl" '‘i' pr^ocdings ■» the inie-ligatim in a diari-, .elting 

“ forth the time at which the information rvac)ie«J him, the 

time at whir}, he l>e^n and close his in>e«!ijrition, the plice or places li.ttt-d hy him, and a 
ttatwnent cf the circumstances atcerlalned thrcngli hi* imertigatjon. 


. bujiY oy i>R()CKciiiK(:<; is 1s\K';th.\tid.v. 


ov l•R()CEcl.l^•(:«; is is\e^ti<.\th).v, [Sec.' 

, . , . C"'"'"''' Oonrt may Bcn.l for llio policr-iliarlo, of a riso ua.Icr iooni^ or 

r,al m snch Coiirl, and may 0,0 8 „cl. rliariro, not ns nidcnri! in II, r case, l.nl („ n,M il m Bach 

laqmry or trial rVatlior tlio arc, iso, ! nor I,.', „oo„ts ,l,all |,r o„,i,l„i to oalHor mrl, disrirs, 
norslia 1.0 or 11 , oy boom, - 110,1 ,0 800 thorn mcorly I, roans., tl.oy nro rof.™l to by ll,r Corri; 
Qt ]f icy nre u^cd by llic policc-ofnrcr nndc them In Mfrcsb I.i'. nicmnrv, or if tlic Coart 
nsos them for llm i>n.,»,o of oonlr.id;ot!,.s nnrli |,oli-o...olli,.r, tl,o jmnisions ’o! the laibin 
tvidonco Act, IS 7 ., Boclion ICl or soclioii 1 15 . as the case may bo, .shall apply. 


1. Object of the spoelnl Dlnry.— "Tlio rarly 
Staples of invcstipation which follows on the 
commission of n crime mu*l neccs.jinlv in the 
vast majority of Cases lie left to the I'lilico nnd 
until the honesty, tlio capacity, the discretion nml 
jaUpraent of the police can thoroughly be tniMc.l. 
It IS neccst.iry for tlio prolection of of the iml.lic 
agamgt criminals, for the Mmlication of the law 
and for tho protection of ilios.. who nre chfir'c.l 
with Iiavtnp eommitfcl a erimlrnlollence.thal the 
WapistrateorJiKlpcluforowhoin the case is for 
in'cstigation or for trull, shouhl hn\e the iwcans 
of aFcertaminc tilmt was tl,e inf.irmotion, true, 
fnUe or misleading, which sins obfainr-l from ihy 
toUaj bylhopolico.onicerwho was insentijmtini.* 
the cano and what were tho Imps of investipntion 
npon which the poUco ofllcef iiclfHl .— ./‘.t /T-V 
C.J-inlOA300ir.B.). Srt ICO N. 115.1 
Leg Uom 20 

2 ITso of tho tllary by Coorta -it Is irern. 
ilstent with the prorisions of S. 172 Cr 1*. 0., 
to use the earlier statements of the wUnessen 
mode to the Police nnd entered in the Police 
Diary na ovidetico. Those ntntements can be 
used only for the purpose of ai'crediliut: the 
witnosies, during their esamfnntlen ami not 
for the purpose of toting their crcdihility by 
a comparison of their statements before the 
Police and thoir statements ns recorded by 
the trial Judge m tho stage of nppeal or on 
a” for confirmation under 

S. 374 Or. r 0. To o.o (1,„ d.ory f„ n 
purpose is to contravene the rule laid down 
Where a Full Court point- 
may be used to assist 

the Court which tries tho rago by soKsrestine 
. means of furtlior eloeidatiiig points which need 
c/canng up, and srhich are material for 'the I 
purpose of doing justice between tho Crown 
accused, but vot as conl..,„,ng entries I 
nhich MubjithenigeU-esbe fnicn to he otntfnce oj 
ony date, /act or cfafcriient ccitaineil ,n the diary 
Tho Police Officer -ho oinilo tho enttr nia. ho 
oontronted with ,l but ool ooy other -itoo,, 
« 0 876 (P 0.1-33 JI.J. 555=13 B K 510=10 
10 o f“*) A N. 155, 

10 C. N GOO: 27 C 235 - OC 455 . 23 C SSI- 

1 1 2?-, c r^J? ("“) • f'») 

OTtoSa "lo^tho BhotUdnotbo 

M '5fto=™ Special Diary.-Kloteo.et.l, 

tho fnro 1 ptoEecotion Tecordcil br 

Sored ’■"'i™ OUlBh' ■■h.ll »ol hi, 

entered tho Rpecnl Police Il.or): bUt shall 


lie *. piraf.'ly recnn!"rl * — [ Reg. nnd Onl. h'. i'* 
I*, f*. 10 p SfiSj. So far as lltrrma 11 cnncern'd, 
the Ktpcntive Oorirnmenl, hare forbidden tie 
ineorporntion in special diaries of witnc”M 
statements in fifenna [ llur. Pol. Man. p 611 
—See 1*. Cr 1022 {UU.)]. Ko oral statment 
Ilf witneeses made to Police OriccH shenld be 
reoerd-’il in the Special Diary under P. 1*2 Cf. 
P. 0.— I n C, 1022 ] It is not neccfarr to oa'rr 
in the Dlarj' the slntcments made t-y -Kitncs- 
s.-s on nn etarnination made br a Police O.Ticer 
IP.I -V yo (F.B.)]. S-e ftl«o Ifi C. fiiOi 16 C 
M2fX)i20 C.OlSsIOC.N 70; 8 0 73'! s 
A. Ji. Drtr (iVI.’OO) I,. lJ.47i (W-’Ot) L',P 
I/«f »<y 17 P. It. !«•?» 

INota -TJie prnvi'ions ns to crn’S-cjammalleii cf tj* 
Police Oihcers umhr 8«. Ifil nnd IW pi 
Kthleneo Act aihieh refer to liia own stite«*n'* 
do not nppl.v to the slntcments of wiine**^* 
entered in tho Spk>cial diary. Such staie®ww 
foil oTiilcr S. 102 and nro liiblo toboproda«d 
under the conditions laid down in that sfCtioa 
nnd nro ndmisible under that section OBlr-"" 
10 C. N. 7l0 

4. Entries cannot bo troatei as corrobot* 
ntivo ovidonco,— .t, magistrate ought 
refer to nn entry in tho police diary (f'®!'*' 
Iins not been used to refresh his memory bf * * 
witness) os corroboration of prosecution endeof*’ 
—15 Cr SZC (U). 

6. Diary in aon-coguizablo oise.— It '* 
cumbent oa a Police officer who mvest'frst^* * 
non.cognisahle case under tho orders of o 
tratc, to keep tlie diary for which provision 
made in R. 172 Cr. P. C. and the offlisuoo w 
kwp such diary di-priies tho Court of the 
aaluablo nssigianco which such diaries e.in 
' it U«gitimntc1y used — 10 P. H 1318. 

5. S. ol of tho Evidenco Act does RO* 

apply to entries in the diary.— s. Jj 
the Evidence Act has no application to 
cmbodierl in » special diary under S. 17- • 

P. 0 (for if It had, no proof at al) “.-0 
puen of such matter in as much a» ° *' 

forbids a gpccial Diary being used as 
cveept for certain limited jiurposes— IS 

' 1022 (LD) 

pfoto —Tho facts stated therein must bo 

by examining the writer ns a witness— 3 1 
143 • 2 IVoir 142! CSa) A. N. I«; IS 

6. Buies for Bonding for diaries.— 
these dnneS nrc not sent to the Mag'strblos. t“ 1 



173 ] 


m.l OHT 0» r0MCE*O»WCER. 


Sol 


»«* rtititW to rail for iin<l inopoot thorn whcnorcr 
thor tn*r ron»?dor nooorunrr. They »Kn«M moto 
if 0 VTiiy(>rt?i rv7i* fo tin to tn fnff’ irhnrt (Ko f’ofioo 
rrff’ffntion hni rtlrtiiifti ercr tfrerel tiny, and the 
credibility of nny of tho witnt«»o», f* dnubtfol, 
and their callitip for thorn. f>cca»ionally 5t ether 
timoa wonld have tho l>o*t po*«ililo offoct, in 


roe that mefi tiny't rimry hnt l<en /nnntrtlntilo and 
hn* fojvfnrfy rMoAoff Ihr f)i»friof ^uporiBfondont la 
Cowrro ff pntt I fhi« {■oinj fAe oaty •<rur)f|paeain>f 
ffce confonfi horny antfintfA. — PunJ. Chief Conrt 
Cir. X. of 2I.{).’0h. 

7. Sections of Evideneo Act roforrod to in 
tho Section.— /Jo/ro*h«By moniory — Soe S« ICfl, 
IGOandlGIof tho Erulenco Act . “enntrtdietjnK 
rneh police oflieor”— I'nie fi. H-j of tho KTidonce 
Act 

8. Sessions Court cannot pass general order 
for production of diary. — A Fowiona Court 
hai Ho power to maVe n pcncral onler for prodoc* 
tien of Police diarieg in all criminal appeals before 
it, but hag onthority only to gammon the dianes 
when and as renuii*d m each partiealar case — 
(•04) A N. 181. See 10 A 3n0 (F. B.) 

0. Access to tho diary.— The neensed cannot, aa 
a matter of right loot at or in«pect any entry m 
tho diary. Only when the Police officer does leek 
at an entry in the diary for tho porpeso of 
refreahieg hia memory, that tho pronsiona of 


his memory and thus obtain an access to the diary 
in an indirect manner. The pririlegc of using 
tho diary to contradict the police oflicer belongs 
exclnairely to the Court [6 C 164] As MM*®" / 
has remarked in 5 0 164 . "I know of no antbo* 
rity for saying that a witness can be compelled 
to refresh his memory from any document, unless 
the document is either in the possession of the 


parly who desires to put it to the witness or is 
at least such ns wo can insist on haring prodnecd" 
£Sce 13 0. C. 7]. The accused may look at tho 
parti'calar entry heforo of nt tho time tho witness. 
n«cs it to refresh his memory [8 C 739]. 

10. Tfotos of epocchos in trials for sedition. 

— Notes of geditious speeches made by a Police. 
Officer may bo on being used for the purpose of 
refreshing his memory by tho Police Officer, 
allowed to become A part of tlip record m a trial 
for an offence under S 124 1 P. C. : 32 M. 3 (13). 

11. Jury cannot Inspect diaries.— poUco 
disnes cannot be placed before the jury^ as pro- 
vided by S 17i?, they nro U'cful, not as cridonco 
bnt fo Old rhe Co»rf in the triat, BO as to cnabfo it' 
to make a thorough enquiry on all material 
points, and io eiiett tn the examination of (he uitt 
ttetee*, and etpeetaHy of Potice leifnesses the real 
fact* of the ease— 27 C. 205. 

12. Copies.— In no case is an accused person or* 
his agent entitled to a copy of tho special diary 
or any part of it Itis right is limited to that of 
inspection in certain enaca.' [19 A 390 (F. B.).]; 
No document, precept or official paper of any 
icind or any eoj>ij of such paper, heioBging to ot In 
tho custody of tho Police, will be furnished to 
nny private individual or other person, not 
authorised by law to require it, unless a precept 
of ft competent Court, or order of ft competent 
authority requiring him to give it, be presented 
Io the Sapcrintendent of Police— Usd Pol Man, 
Vol I p 118 $ee also (•93-’00) L B 42 (43) « 
16 A 207. 

13. 'What the accused may do.— The proper 
procedure tor tho accused is, to ask tho Oourt, 
ftt tho time tho witness whoso etatoment Is 
rcconled in tho special diary to refer to such 
writing and if necessary, to furnish tho accusod 
with copies The police. officer may also bo asked 
whether the witness inado cortain statements 
to him-33 C 1023 

14. Prosecution for false entry.— A Police 
Officer making a false entry m the Special Diary 
to bo kept under this Section and submitted to hia 
official superior in pursuance of a departmental 
order is guilty of an offence under B 177 I. P. 0. 
—See 4 JI. 14-4. 


173. (I) E%orj- .nvesligatioo noJor till. Chapter shall bo complolcd rvilhoal nnnccc.saiy 
delay, and, as soon as it is completed, the officer in chargo- 
Report of police-officer of the (Kilicc-station sli.dl forward to a Jl.igistrato empowered to 

taVo conizanee of the offence on a police-report a report in the form prescribed by the 
Local Government, setting forth the names of the parties, the nature of the information and 
tlie names of the persons who .appear to be acquainted with the circumstances of the case, 
“nd stating whether the accused person has been forwarded in custody, or has been released on 
^is bond, and, if bo, whether with or witbont sureties, 

(2) tVhere a superior officer of police has boon appointed under section 15?, the report 
"^a^.inany cases in which the I^ocal Government by general or special order so directs, he. 
submitted throogh that officer, and he may pending tho onlers of tho Magistrate, direct tho officer 
^''Srgo of the police-station to make farther inTcstigation 
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bfcPORT OK roLlCE.OtllCKIt. 


[ Sec. 


(3) Wlionncr it nppmn from a report forannli..! tmiler 11,!, ,<cH„n tint llir Btra-ri 
.lias boon rcleasoil <m 111 , bond, the Jlnglslralo ahall mato „,cl, „,.,U.r for ll,g di-ebarne snrl. bind or 
otlierwi'so fis ho thinks fit. 


Tropooptl amcndinrutH to the ffettoun.—Yor eub-ioction (!) of ecotions 173 of the nlJ Col-, Ue 

following Buli-scction shall bo mb^thtatcil, namoly 

"( 1 ) Every ,n.o,tiBBt,OBBa,lcrll,i.Oh.plcr .hall bo complclod ivithonl nnnrr,...,rT ,ltd„, »n,l .. ™b i,„ 

completocl, tho poliff.omcor f;if iBwfiVa/foi, shall— 

W fonvnnl to o MBS,.lrolo omroaomd to t»lo coeou-ioro of ll,r olroro m n pollrr rirorl a iiport, iall.- 

form presenbod by U,o tonal, C10Torno,™l, aollloi; forth ll,e namo, of tl,o parti,.., 11,0 nature of ll,r iatoret.lire.tt 
names of tbc persons oho appear to bo nc,namted ,itl. tho cireomslanee, oftborire, and .t.linr olelhertt, 

arensed(,farro.tod)hasbeenroroardodiocosto,lr,orhaibren released on hi. bon,l, and, if so, mlcll-r «,lb 

Without sureties, ami 

(h) communicate ni such manner ns mny bo proscribed by the Local florcniment. tho n-f.Vm fair-, l.y ^.•-n Vot! 
person by whom tho informntion relating to tho commission of tho offi-ncc wns first gtren 


1. Contents of tho roport.—Tho poUco wnori 

Under S 173 Cr, P. C. in order that H may Ih) 
neted upon Tnunt set forth the nature of tho in. 
rormofion ngainst tho accused Whoro no such 
information is forth-comine. ft Magislralo cannot 
proceed under S 190 (b)— 37 C »■> 

2. ■" ^ 


tiiat IS to say a report in the coarse of an ioTosti. 
Ration of n cognizable offence — 21 Cr. 2C9h’at) 
See 40 C 831 20 D. ICO . 0 S. 62i C 8 1 . ' ' 


Note. — The term Police report m b 
limited to the report mentioned in 


190 


not 
170 bnt 


mentioncu in B. 170 bnt 
(nrludea the report aubnutted under S Hi) by 
poliaa.officora who havo lavrsttpatod a naa.roaa,. 
rail, ra.r under S. 103 Or 1'. 0, under the 

reS ‘ n A.*j'‘i3i*''”‘° ‘'J “ 

3. Accused not entitled to copy of the 
'oport . hufute tri!ll.~Tl ,0 fharcr ahrel 
.olorred oiaS 173 Or. P. C. la not J "p„bho 

ET,denco Act and an neeused person is not rnttUod 
1 t ^ El'f at before trial [20 H. 

rentin,?].''’'”'''’ Apyar y, y, di,. 

roportl-ur'^ Of 

(1) preliminary report under 8. 167 Cr p r 
- -..from tho 8 11,0 to Iho MngS.ato 

(2) report under S.' les Or, P 0 hr . 

‘\r'“.'d"KrM.»'"rs'*"' 

0 ™'“ ■» 

st.bn.it the OIiar/s/iLf I 

' otherwise as he thinks 1 

fit. -Clearly show that tho Mugislrnto ] 


order the proifcution of the nccmeJ Jlisp®'' 
to do so ilo-'s not d-p^nd on the fjusition wh-'l:'' 
the piilice hare dealt with the cft'O imJcr S 15 
Cr. 1’. 0. and relr.asccl the neeused. If he b ® 
opinion, that there is a ynifia/jriV Pi*e be o* 
proi'ecd under R JfO ffi) notwithstanding that th 
I’olieo Oiliccr has reported that “there 

sulTieicnt endenee or reasonshlo ground of se'pl 

cion to juitify the issue of a warrant, ’'“5ie 4 h P 
137(13'.). 

C. Magistrate is beund to act on tho report 
Ho cannot act as if thoro wi9 no report. 
—A Mngistmto may cither release the j 
or lake cogiiizanco of the case on receipt of *»* 
Tolico report under .S 190 (b). lie cannot trc*i 
tho report ns 5 complaint nnd proceed to nat( 
orrr the c.ase to a snbordinite Jr.aei«trate w" 
cminiry under R 202 Or P.O— 17C NMOOl 

7. Ordor to striko oITa case reported under 

S. 173, not a judicial order.— The ® 

a Magistrate to striLo off n case reported to M 

under this ecction is not a Judicial order 
ponding to tho dismissal of a complaiot 
,* B. 203 Or. 1’. C, nnd is therefore not subject 

renew by tho Sessions Judge under S. 437 br- 
P. C.— Rat. 521 Sec also Rat 121 and 91. 

8. ~ canoot 

• . under 

dealt 

utbordf 

I , I » coder 

. report 

aarcfjuiredbi S 173 Cr. 1’. 0, instituted pf® 
coedings against -tho informaut under Si - 
1. P. 0 — ifeftf-that tho caso had not 

an end m tho absence of nn order of the it = 

trato under S J73 Or. T. C Sec. 211 L • 
therefore did not apply— 17 B R. C9. 

[Nots.— tVliore the report has not been 

by a judicial investigation, (upon the a 

impugning .tho Police report and iiisistiof 
judicial inicbligntion, no pauction north 
necossnrr._43 C. 1153 s liO. 707 (F.B-J 
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C. I : 5 C. l^Ii 21 W. n. 41 j II H. R. IICO; 
s A ars- 10 M. 212: 7 M.202; 12r. n. IPOSi 
.•i Rnr. T 129]. 

0. Further Investigation after submission 


of report.— Tlio nambor of inrostlgntlon into 
a crime is not limited br Inw nnd that when ono 
has been comiiletcd, another may bo be^n on 
fnrtfacr information being reccirod.— 35 M. J. 127. 


['oliee to inquire and report on 174. (.J) The officer in charge of a police-station or some 

licide, etc. ether police-officer specinlly empowered by the Local Govern- 

lent in tiial behalf, on receiving information that a person — 

(o) has committetl anicido, or 

(h) has been Ivillcd by nnollicr, or by an animal, or by maebinery, or by nn accident, or 
(e) Ins (liej under eirciim«tanees raising a reasonable snspjcioit that some other person 
las committetl nn (lilenee, 

hall immctllately giae intimation thereof to tho nearest Magistrate empowered to hold inquests, 
nd, unless otherwise directctl by any rule prescnbetl by the Local Goaernment, or by any 
:eneral or special onlcr of tlio District or Snb-divisional Magistrate, shall proceed to tbe place 
'here tlic Ixidy of sucli deceased person i«, and there, in the presence of two or more respectable 
nlmbitants of the nciglilxnirliood, shall make an investigation, and draw' up a report of the 
pparent cao«e of death, describing such wounds, fractares, brqises and other marks of injury ns 

aay be found on the body, and fitnting in what manner, or by what sveapon or instrument (if 
■ay), such marks appear to hn\e been inflicted. 

(3) The report alnll be signed by such police-officer and other persons, or by so many of 
hem as concur tliorein, and shall be forthwith forwarded to the District Magistrate or the Sub- 
ilMsioual Magistrate. 

(iJ) AVhen there is any doubt regarding the cause of death, or when for any other reason 
he police-officer considers it expwltont so to do, he shall, subject to such rules as the Local 
3o\ernment may prescribe in this behalf, forward the body, with a view to its being examined 
o the nearest Civil Surgeon, or other qualified medical man appointed in this behalf by the 
Local Gosernment, if the state of the weather and the distance admit of its being so forwanled 
svithotit risk of such putreLiction on the road as would render such examination useless. 

(4) In the Presidences of Fort Sf. George and Bombay, investigations under this section 
“lay be made by tbe head of the village, who shall then report the result to the nearest 
Magistrate authorized to hold inquests. 

(5) The following Magistrates are cmpow'cred to bold inquests, namely, any District 
Magistrate or Snb-divisional Magistrate, and any Magistrate especially empowered in tins behalf 
hy the Local Government or the District Magistrate. 

. ^>’0}>09eilameii<Imentitot7ieiieetloit.—lo9a’b-aecUon (oj ot sootion 174 of the said Codo, for the 
“or Sub-divis.onal Magistrate.-’ tho words “Sab dir.sion-l Magislrate or Magistrate of tho first class.” shall bo 

tabsntated. 

Notes. 

1. Section applies only whon tho corpus 
IS available —When tho body esnnot bo foand 
or has been buried, there enn bo no invc'ligation 
au'ler this Section S 17-1 Cr. P C is intended 
to be applied in eases cn t< hxh an tnqiie*l i* »rrr- 
*«ary_27P. R 1008 

2. “Some other Policoloincor.” 

(>) rolico patcls III Boinbny— In Rombny Tolico 


patela are antbonsed to hold inqnests— Srr Bombay 
Village Police Act (VIII of 1 6071 S. 11 lUt "40. 

(k) Village Headmen— An inquest may be held 
by Village headmen— See S. JCl of tbe Codo of 
1661 S. 13 of Mad Reg XI of 1810 Tlio 
Village head acting ander Bs 174 and 175 Cr 
P, C has only the powers of a Polico officer' 
Kpccifiod in S. 175 Cr. P. C.— 8 M. T, 198, 
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^ 3. Magistrates empowered to hold In- 
quests 

(a) In the Punjab — nil SlaplstratP^ of the fiwt 
nnd second cHss liaro been specinlly cmpowerc^l 
to hold inquests under this Section — See FunJ. 
Qaz. 1883 p 23 also p 52. 

(£.) In Bombay.-~nll jrARlslratcs (except llono. 
rary Mnj-istriites), all District RiiperinlendcnU and 
Assistant Superintendents of Police are empowered 
to act under 8. 174 Cr. P. C, — See I)omh. Ooit, 
Oax 1972 p. 1323 . 1873 p. 10. 

4. Duty of District Magistrate to inform 
Dist Suprintondonts as to which Magis* 
trates are empowered. — The DlMriet MaKi*- 
trato should inform District Rwperintendenti of 
Police Aihich of tho Subordinate Mapistmtes hove 
been authorued under S ,37 read with this Bet- 
tion to hold inquests —C. P, Cr. CiV, Pt. 11. 
No 10. 

5. Courts of Coroners. — Inquests in Calcutta 
and Bombay are to bo bold under the Coroners* 
Act IV of 1871. (Sa 8-30) by Coroners. Tbo 
ofRco of tho Coroner has been abolisbcd in the 
Presidency town of Mndrna by Act V. of 1880. 
Ss 174 to 170 Or P U. apply to tho town In a 
modified form Bee Mad. Act V. of 1808. 

6. Coroner’s Courts are not open Courts — 

• The Coroner’s Court is not an open Court nnd 

tho Coroner has a discretion ns to ndmittin;; I 
persons not interested or not closely connected ! 
with tho enquiry Cases may occur In which 
pnvncy may bo requisite for the oalco of de- 
cency , others is which it mny Lo due to the 
family of the deceased.— Garnett CB. &. 0 Oil. 

7. Powers of Coroners— A Coroner is bound 
In the interests of justice to hear witnesses 
on both sides for tho purpose of arriving at the 
truth, though there is no express provision of 
tho law requiring him to do so (2 Tlale P. C. 60 . 
I? 1 Iiighnm 5 D A S. 237] A Coroner’s enquiry 
is similar to an inquiry by a Magistrate, fie can | 
exammo witnesses on oath, record confessions ! 
(which will bo considered as confessions made 
to a !Magistrate), arrest tho neensed after the 
veidict of the jury and commit the accused for 
trial [vide S. 25 Act IV of 1871]— 16 B 169 
(ICO) But a Presidency Magistrate is not ousted 
of his jurisdiction to hold a preliminary coquiry 
into a charge, because tho Coroner has already 
held an enquiry and committed tho accused to 
the High Court [16 B 169 : 31 C. 1 ; Kat. 540] 

8 . Procedure at the enquiry— 

(a) Inquest to be held forthwith, Tho in- 
quest must be held forthwith, so that all the cir- 
cumstances of the murder, may be reported to the 
District Police — Rat. 740 

(b) Evidenco may be recorded, — Similarly 
the Coroner's inquest, evidence and circumstances 
justifying the accusation of the person denounced 
may he recorded -^[itid See (’ll) M. N. 138] 
There is however no analogy brtween anch an 

• enquiry and a Coroner’s inquest — Fer.Harlhv J. 
in 3 C 742. . 

(c) Refusal to serve on an inquest — ^Refusal 
to serve on amnquest, when called on by a Police 


patrl, npi^ially empowered under P. 15 of 
Bombay Village Polico Act VIII of 1867, b 
n rrfo«al to obey n lawful order j puniihablebj 
the patel himself under that Section— Rat. 614 
), Tiir Jlcport.— 

(a ) Nature of tho Eoport.— The report is wW 
is Inown ns itahazar, nnd will differ from Ue 
llnat or complete report mentioned in S 173 Cr 
P. C. Inqurft repnrti mu«f le trntlen Up and «>;"'• 

pitted on l\e w here tho inquest over corfiss 

is lioing held. Immedhtcly the inquest is elMci, 
the report thereof will bo put into a cover sr 
handed nver in the presence in tho 

to the conslnblo about to take the eoipsc to tts 
Sledical ORieer'a station for examination -sis'i- 
Pol, Man. I. p. 85 


(b) Special diary not necessary m 


&U 


cases.— “The I.ieutenant.fiovcmor does art 
tliinV. that special illariei nre intended or n^^ - 


tliink that special iliariei nrc incenutu ur 
ry in nil cases of enquiry into unnaturnl 
The report described in S. 174 Cr. P. 
mueb the same in clmmcter ns the special d . 
of R. 177. If the Police officer mvest>?«UB^ 


see rc.ason to suspect enme, tho enquiry b 
0 under S 172 nnd special 


. matter of course nece««ary, but in orfin^ 
ases in which tho enqiiring is made 


plctod in ft few hours, there reems to lo no nece- 
ssity of reporting the facts I". ** I 


ssity 01 rcporiing me incis y - 

nnd then in the report proscribed bv S 174 
however tbo inquiry is ®‘‘,, ‘1. 

mere than one day, thp diary La 

to inform, tho District Soporintcndeot w 
Magistrate of whnt is going on. Benff- V - 

1872 p 107. 

. - • -i »va nersons 

(< ' ■ I Polios 


casosS) 

lay be 
ee. and 


entered in tho special diary — N. 

, Procedure with regard to the 

He (tho police officer) must Proceed unuC j^^ 
(3) in all cases, evidence of the conffi ^^nn- 
body, when first discovered and ot luo rondb. 
dmg circumstancos should be rccor 
Cr. Dig p 9] But where tjiew is no r ^ 
doubt tho causo of death, despatch . , 
to the nearest Medical Officer is . -g] eia 

[Mad. Pol Mnn.l p 85] Bodies for med „ 

mination shall be sent to the „ 1S34] 

rSeeFortSl O.Oaz Not tfas 

. Steps to be taken for 

body. — In order that the body may b , 
a stato of preservation as mnst b® 

to Medical Officers, po^dcre ^ j p 
thickly sprinkled over it —[Mad. Po . jljg 

85] When it is necessary to keep a b y . 
purposes of identification, it ®ball P 


purposes of identification, doors 

the coolest room available, and . .jio acid 

windows shall be closed and watchc , a jnsnch 
powder shall (if available) be freely ascu 


winuows snail oe cioaci. — ■ 

powder shall (if available) be freely 

JaU— As to the Srr 


ined 


, xjeiiiii JLU ottu. — —V — 

in the case of death of any pnso^r 
Ss 15 and 17 of the Prison’s Act IX of 1 
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13. Soldiorfl— '' It fip]>e3r» fo tlic (lOTornmcnt of 
India tint it will lio liott-'r if initiiirin lotn 
ca«c^ cf miden and iinnatnnl dnathi of »oWiom 
areniadi'br tlaci'tratos nn<I not by the I’olico 
Tbe I’olico fboiild bfurcvcr report nil »Qcl* occur- 
cnco^ to the >Inpi*tnitc.’'— (I O Xo I3S's, ilatod 
10th Oct is:h. 

14 Europoans— In the ca«o of a Kiirop'‘'>n dyinp 
n sudden or unnatural death, no native Ofliccr haa 
a npbt to examine the body, unlc«s the death 
has been caused by violence, the marks of which 
are apparent. When the deceased is of the female 
sex, there can be no examination under any , 
circumstances, hnt n Police Ofliccr, not below 
the rank of the Head Constable will remain with 
or accompany the body .till receipt of orders from 
the 'fapistrate— nep. A Orel X \V P K 10 
Art 150 

16. Legal Proof of^Inquoat Reports otc. 

(a) Inquest Reports— .\n inquest report should 
be lepally proved, if soupht to be used in evidence 
as it does not prove it«clf— Sec 7 U 11 S>78 
(hj Post Tnortom Reports — cannot be used 
as evidence at the sessions trial except by nay 
of refreshing the memory of tho person nho 
made it, or to contradict him— 0 C X PS (101) See 
also 9 C 455 10 0 P 12d (12^) 9 M T 321. 

CO Evidenos of medical men— The evidence 
• of a medical man, who has seen a corpse, and 
made its po»4 mortem esaminatioa, is admissible 
in an enquiry regarding the death, to prove tne 
nature of the injuries observed by him and as 
expert evidence as to the maancr of the inBiction 
of the injaries end as to the cause of death OC 455 
C Note— But a medical man, who has not seen tl>o 
corpse which has been subjected to a post mortem 
examination, can he examined only <is «» expert, 
to corrobrate tho opinion of the medical man 
who has mado such examination as to tho cause 
of the death— 16 C 689 (594) j 
(dj Verbatim Reports — A lerhatim report 


of tho statements of witnesses examined at an 
mqnest may often bo of groat use to the coart m 
testing the value of tho evitletico snbsoqnently 
pven f)M, T,321. 

10. Rules for guidanca of Medical Officers 
conducting post mortem examination. 

For Bombay — tiee Cir No. 1353 of 23.4- '93 • 
n>mb Ooit Gat 1873 p 338 1874 p.g47 : ibW 
ftntcd 29.11.'73 For Fnnjab — See Piinj. G-rz 9th 
July 1874 pt III p 274 Ibid 1883, p. 53 and Pnnj 
Cir Vol II pp 173-179 

17. Power to disinter bodies— See Notes under 
fi 176 Cr. P C 

18. Accidents on Railways— Every railway 
servant shall report, with as little delay as 
possible, every accident occurring in the course 
of working the railway on which he is employed 
which may come to his notice Such reports 
sliall be made to the nearest station master, to 
the railway servant m charge of the section of 
the r.silway on which the accident has occurred 
i Rule framed by the Governor General in Conncil 
in cTcrciso of tlio powers conferred by S 84 of 
tho Indian Railways Act ] 

1©. Duties of Magistrates in this connec- 
tion — Whenever an accident such ss is described 
in 8 83 of tho Indian Railways Act, 1690. has 
occurred in tho course of working a railway, 
the District Magistrate, or any other magistrate 
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175. (J) A police-officer proceedins under .ect.on 174 mny, by order in n-rilmo, summon 
two or more persons as aforesaid for the purpose of the said 
Power to summon persons investi"'atiOTi, and any other person who appears to be ac- 

quainted with the facts of the case. Everj-’pei^" so samraoned shall be bound to attend and 
to answer truly all questions other than questions the answer to which wonld have a tendency 
to expose him to a criminal charge, or to a penalty or forfeitare. 

(2) If the facts do not disclose a cognizable offence to which secton 170 applies, such 
persons shall not be required by the poIice-oflScer to attend to Magistrate s Coart 


Notes. 


1- The obligation to answer truly. — it 
should be noted that tho word “truly” wm 
omitted in S 161 Cr P C by the Code of 1893 


Refusal to sign the inquest report.— kn 

inquest report n not s statement within the 
me-inin? of S. JiiO Penal Coie, and refosvl to iipn 
such a report is not an offence panisbable under 
the Penal Cade —% M. T. 193 

Refusal to attend when summoned— is 
an -ilencJ w.thin the m“inm? of R 174 I, P. C. 


3 ? 
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4. Refusal to answorl truly— 1* ptinUliahlc 
onJer S 1“9 I. I*. 0. 

6. This Section Is not applioiblo to tho^ nrra 

oQtnpnsctl witliin tlio ordinary Oivi! JnmtUction of 
the Madras High Court. Bee S. 4, Aet V, of IftS**. 


0. Record of statements of witnesses— Th^rs 
IS nothing in t!io Codo to pn-rent the stateisfot 
of tlip cjatninp'l nt an inquMtheinj 

rrconlrii rcrbafim— 0 M. T.'321. 


176. {!) Wlien any person dies while in the custody of the police, the nearest Jfngidratc 
Inquiry by Mogi^trato into canao cmpowerotl to hold inquests sliall, and, in any other c.ye 

of death mentioned in section 17-I, olntiscs (n), (i) and (c) of 8nb-«cction 

(f), any JIagistrate so empowered may Imld an inquiry* into tlio caiiso of death either instead 
of, or in addition to, the itucstigatioii held hy the police-ofllcer, and, if he does so, he shall hate 
all the powei’S in conducting it which ho would Imvo in holding an inquiry into an offence. Tlie 
Jlagistiate holding fuch an inquiry ahnll lijeoni the evidence taken hy him in connection there* 
with in any of the manners hereinafter prcscrihed ncconling to the circumst.inccs of the caie. 


(2) Whenever such Slagi^lrato considers expedient to make an examimtion of the 
dead l»ody of any* penon who liM been already interred, iti 
Power to disinter corpaca. di'^covcr the cnuso of liis death, the lingistratc may MUse 

the body to be disintcircd and examined. 


Notes. 


1. Analogous Law.— Cf the Coroner's Act IV 
of 1871. 

2. The Section does not apply to tbo 
HadraS City. — rule S 4 of tho Madras Act V 
of 1869. 

8. Jurisdiction of Frosldency Magistrates 
not ousted by Coroner's Inquest.— S<r 
Noteuo 7 under 8 t74tup>a 

4 . Nature of the Enquiry.— Tlio Section docs 
not require that tlio Magistrate* bolding tbo 
Inquest should report to hU official superior, or 
liuDlish the result of tbo inquiry Kor is tho 
Magistrate bouud to come to a finding. There is 
ao analogy between a Coroner’s inquest and on 


inquiry under this Section— See, the ixtnarksof 
Mnrkby 3. in 3 C. 743. 

6 . Police hare no power to 

Policc.Officer making nn fnrestigation under 
Section, has no power to cause a dendhody in» 
bus been buried, to be disinterred in 
etamine it. Such power is conferred on n 0 ^’W 
by S. 11 of ActlVof 1871: andonaJls?'**”'* 
hobtiDg an Inquest under 8 178 Cr. P. C. 

6. ProosBdings of n Magistrate 

powered.— If any Magistrate not eTnpo*«J*^ 

holds nn inquest, under this Section, errooee v 

ID good faith, his proceedings nri5 not on 
account to be set aside. — ride S 529 (c) mfoi. 



PART VI. 

PROCEEDINGS IN PROSECUTIONS. 


CHAPTini XV. 


Or Tut Ji'Kt«picTtos* or the Criminal Cocrts is Iv<5ciries and Trials. 


A . — of Inquiry or Trial 


Ordimry pliec of inquiry and 
trial. 

it was committed. 


177. E\pr}' shrill ordinarily be inqnired into and 

tried by a Conrl within the local limits of whose jarisdiction 


jti-ranyoiiient of Sotos, 


g 177=^S 03 para 1 (1872)=S 


1. Principles and Appllcition of the 
Section. 

2. Jurisdiction over offancos committed 
out of British India or by Foreign Sub- 
jects. 

3. Ofifances oommlttod on tho High Seas. 


20 (minaa pronso) 

4. Offences committed by Soldiers, 

6. Miscellaneous Proceedings. 

6. Exceptions to the General Rule. 

7. Effect of trial by the Wrong Court. 
6. Miscellaneous. 


I. PRINCIPLES AND APPLICATION OF THE SECTION. 


1. Analysis of the Chapter.— Beckon 188. 


confmed by 8s. 178 to* 181 on Court# winch 
according to the ordinary rule of S 177 would not 
hare had jurisdiction The proriso to Section 168 
Will come into operation only when the British 
Indian Court, cannot get jurisdiction under 6* l79 
to 18*1 and has to depend on the first part of 
8 188 to get jurisdiction Surely it could not 
have been intended to n strict the enlarged 
liberties and priTiloges as regards jotisdiction 
giren to the Courts by the ppeTion# sections— 
26 M. J. 235. 

2. “Crimes in their nature are local.”— Tl«© 

rule enacted by S 177 is in accordance with the 
dictum of Be Orey C J in Ilafael 2 W. Blackstone 
p 1058. “Crime* in the tuifure are local, ond the 
;«r, eJief, on of enmee is local" "The jurisdiction 
over the crime belongs to the country where the 
crime IS committed" [17 B 8G9 . See Jfelcod L K. 
f91)A. C 8tp 458] The accused IS to bo tned 

ocfordinj tp (he laic o/ the place tniehich the enme 

•* eomniittf^ and „ot according to his fiationality 

[Sirdar Gurdayal (W) A C C70] On this prin- 
ciple, aliens arc amenable to the Knglish Criminal 
Law, in respect of crimes committed in England 
IBarrouel's Case I E. A B 1 . S" 9 B. H. 350J 
• See Russell on Crimes Vol I. p. 19 
3 Offence committed by foreigner beyond 


jurisdiction.— A British Jlagistmto has bo 
jurisdiction to try a person who is a resident of 
a Native State for an offence committed in that 
slate [2 B R 337 . 10 0 607 « 28 A. 372 : 2 Wetr 
145 6 M n {8p)3 3M If 381 20P.R.1878 t 
10 P R 1880 37 P R 1881 . 7 P R. I891- 1 P. 
R 1901 8ee29P R 1807 6 B It 873]. Chapter 
XV cannot vary or abrogate tlic ordinary rule 
that no foreign subject can bo tried in British 
India for on offence cummittcd ontsulc British 
lQdiaf'ee28A 372] The principle is incou. 
testible and is unirersallj admitted and recog- 
nised by the general law of nations [I'ee rranconia 
Case (*76) 2 Ex D 63 Jameson COG) 2 Q B 
439] The Sessions Court at Bellnry has no 


try a resident of Mysore for criminal acts done in 
Mysore [6 M H. (ap}3] British Oiurts cannot 
try aceused persons for dacoity committed in 
fnreign territory although the accused had resided 
for 3 years in Bntish territory but wore aetmlly 
natives of a Foreign State [37 P It. 1881] tVhero 
a foreign subject enticing away a girl from tho 



4. Offencd csmmoQccd outside but com- 
pleted insido British territory.— P. em. 
ployed in the Commissariat Department of tho 
Bombay Army m Camp at 8erroor within the 
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territories of tlio rc«liwn, forfreil (t mpi]>t u|inu 
tlic Enst India Company for ctinrjrca incurrpil in 
the public service. Tlio receipt wns tmnvinittitl 
to niid cntercil in the rQinmis«iiniil Bccount* nt 
Bombay JAW — that the entcrinp of thr rrciipl 
was the completion of the offence ami tliorcfort* 
the Rcconlcr's Court at llomhny hml jurlMlution 
[3 Knapp 318 (P C)] TlionccnHpd who U^pil nt 
Oimbay a Nalivo State, conspired with liisjnrtner 
A at Cambay to get n \nliiahle ewuritr forj.'ed 1»y 
n professional forj'er at Unindh, n 1 >H« e wtlliiii 
British territory To facilitate forjr«'ry, tlionccu««*il 
sent n hhatn-book with A, nho jiroceode*! to 
Umreth anil had the document forired (here 
IWii — that the llriti'h Court had jurisdiction, in 
as much as the offenco nns not n holly romniitttcl 
at Cambay but bm ing Irrn iNifmtnt fberr wna con* 
tinned and completed nilhin the British territory. 
30 B 52i See also 2 Weir 115. 

6. Acts done tvithin or without British 
India by British Indian Subjects— 
General Bulo. — A person, who is ndmittedly 
a subject of the British Government, is liable to 
bo tried by the Court of this country for nets 
done by him whether wholly within or nholly 
without, and partly within and partly without tho 
British territory in India provided that they 
amount toecther to an offenco under the Penal 
Code -2 W R CO 


[Sen. 


[Note.— Who is ti BritUh subjoct-Tbe i 
flirt of a snhject of Her 5fnje^tr choo«inp to r* 
beyond tlie liinits of Ilriti*h India for tci 
twelve years diics not dive«t him of hi« alle?!; 
to Her*Mnje«(v nr take nway his liability t 
trieel ns n British viihjrct In the Courts of Ur 
Indm— 2 J. G.7]. 

In cases of doubt.— In a cn«o where i 
.Jonbtful whether the ofrewce is coinmittc 
Britisli nr ■ ' •* ' ' 

Mn..,urtn‘t' 
states wl 


Tho ripht to bo tried by lex loci.— re-: 
cominittiii;; the offence of theft in a fnr 
tc rritory and bnnpni; the property so stolen 
Britii-h tcrrltorj cannot be cimTictcd in Bn 
Courts fortlieft, l>ccnu«r the /orum rf.firti does 
lie ill British India; nor lan they be eonw' 
eitlii'r of receivinfr stolen property, for they ' 
not he both thieves and receivers ; or of rctau 
the same, boc.aii«o the Jaw to he applied in Bn 
Courts is the Indian Penal Co«le, which has 
operation in fnruirn territory -anti acaiost 
provisions of winch, therefore no 
have been committed,— 2 M'eir l-t5- 20 P. B > 
70.5231 7M.351! 5 1} S3‘* CP, B.): 19 « 
5ee ir> B 72. 


II. JURISDICTION OVER OFFENCES COMMITTED OUT OF 
BRITISH INDIA OR BY FOREIGN SUBJECTS. 


9, Offences committed beyond British India 

by British subjects.— British Courts enn under 
S 0 of Act XI of 1672 try rativo Indian subjects 
of Her Majesty for offerees commiltevl by them 
in any territory beyond British India (29 P. U 
1878] A native Indian subject of Her Majesty, 
being a soldier in Her JIaj«at)’# Indian army, 
who committed a murder m Cyprus, while on 
service in such army, can be tried l>yr the Cnminal 
Courts at Agra for such offence — [2 218 

(F B.)] A convietion in Bnlish ludin for nn 
offenco outside its limits (Mayurbliauj) t« good 
under S- 9 of Act XXI of 1870 [S 0 085 (P. B.) 
Witter and Prmsep JJ. diss ] 0 0. 288 C'oh. 7 C 
523. 


10. (Note. — The Foreign Jnnwliclion and Evtnvdi- 
tion Act (Sec Att XI of 1872- Act XXI of 1879) 
uilinits of proceedings being taken m Biitixh 
India, regarding offeiites committed in Foreign 

' ' Stales only on condition (1) (hat the iwrson 

cliarged is a native Indian subject and (2) that 
' '• the Political Agent of the Foreign State lias 
given his sanction to prpceedings Jieing taken m 
Bntish territory — 5 M. 23 J3 M. 423 (42(i) 

2 Weir 148 24 B 287 16 C. 607 4 P. R 1902 

(F, B.) 24 A 250 . Sec also 17 B 369 s 5 S 266 . 
8 M. T 54 . [The rulings in IK 171 5 B. 338 • 
(J C. 307 based nn the Code of 1872 are uovv obao* 
lete. See 20 M J 235] 

11. Offence Committed by Foreign Subject 

m British territory.— Where tliere is a dJs- 
lionest retention in British India of proportv 
stolen elsewhere, it is no defence by the nccn^ed 


a-forrign siihirot that he himself stole the I 
perty niid that lio was not liable to be 
victrd, or imniHhcd hv tho British Court for 
theft -(30 P. B. 181U]. A foreigner foimd 
po««c«aion i.f stolen property in foreiCT tern 
but hot shown ti) have coimmkted the tliclt 
h.avc como into pf>»*csaioii of that 
Brili'h territory cannot bo convicted , 
411 I. P. C. [20 P. R lb78 10 1; ^ 
British Criminal Courts cannot try a 
an offence which may be reganlcd to 
committed m British territory if “v”® 

was roniniitted, tJie foreigner was not pers 

present.— [35 P U 18S0 ] 

12. OflbncB Committed at a spot in Brib 

India Bubaequontly ceasing to bo su 

Under S 177 Cr 1*. C etery offence shall ordms 
bo innuired into luul tried by ft Court 
local limits of whooe junsdiition it was co 
and Ss 178 to 189 do not take the case 
th.it section Hence, where at the , 

the offence was committed by the accu . 
was u British Iiulian- subject within the 
limits of tho jurisdiction jodi 

, . - , .... .n 

isdicfie® 
t since t 

mitted had ceased to be British territory —3 
451 Cf. 33 A. 575 • _ , 

13. Hotittoations of Govornment of » ^ 
, regarding Foreign territory.— T'' ■ 
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30d 


a subject of n. H. tlic of HyJcrnlnd nas 

arrc'tcd on tbe Umls of the Hyderabad State 
Railway under a warrant ^••ned by n IJntiah 
JlacUtrato for an olTence committed within hn 
jurisdiction JWd that the arrest was lUepal in 
as much as the trn«c of arrest was situate within 
the Kiram's dominions and the notification of the 
Gorernment of India could pivc aiithoritv only to 
the extent to which the N'lzam permitted the 
British Gorernment to make tli.at untific.ation — 
25 C 20 (P. C) • Cf 31 I. A. 1 . 20 M. 00“ (019) 

14. Criminal Jurisdiction ceded without 
cession of territory.— The applicant was 
chapped with havinp imported Ihftng into the 
Presidency of Bomliai, in as much os a parcel, 
containinp and bcariiip his name ami 

address iraa rceeixed at a Railway Station in a 
Native State It appeared that tho rnminal 

■ jurisdiction nlonp tho line of tho Railway was 
ceded to the Government, but there had been no 
cession of territory— — that no offcnco was 
committed unless tlic importation was into tho 
Presidency of Bombay, that is, into tcrntoncs 
which formed part of" British India, and if the 
land upon which the offence was alleged to hare 
been' committed, Ji-id not aetuaUy h«fn ceded, •* 
could vot form part of lintifh India —5 B R 873 

16^ A 1 — wi— »— rtffonca 

• • hen a 

’ insli* 
dor in 
{ueuco 

tuuiuiiiiea tberetn — /leia— iimi. tno lu^ugator 
was not amenable to the jnnadiction of British 
Courts— 10 B H 3Cfl 

17. Ahetmant by British Subject of offence 

■ committed outside British India.— An 

abetment in British India by a British Subject 
of an offence committed in a foreign territory. 


mrjr under the amended Section lOS-A I. P. 0. 
bo tried tn British India 24 U 2S7 (291) • Con 
r> B 339 (F. B,) . 19 B 105 30 P. U 1894 

17. Foreign subjects found in Native State 
in possession of articles stolen in British 
India. — Where tho accused persons, who were 
not proved to bo British subjects were found in 
possession, in n Native State, of property the 
subject of daeoity in British India, and they were 
not shown to have participated in the dacoity, 
nor was tliero any evidence that they had dis- 
honritly or otherwise received or retained in 
British India, any stolen property, /icld— that the 
British Court* had no j«ri<diction over them — 
9 A 523 2.’r R 1888 IG P R 1880 ' 126 P. 
L 1902 

18. Violation of “ticket of leave” in India 
by a person convicted at Singapore.— The 
accused who was convicted of burglary by the 
Recorder's Court of Prineo of IValcs’ Island, 
Singapore, and Malacca was sentenced bj* him 

d 

A 

3 

leave and permitted to reside at Karwar At 
Karwar he committed theft before his sentence 
bad expired, hWd— that the fuR.power Magistrate 
at Karwar had jurisdiction to try and convict him 
under S 277 I P C — 0 B II 356 
18. No jurisdiction to try outside British 
India.— A Di«tri;t Magistrate cannot legally 
dispose of a Criminal Case, arising out of an 
offence comitted within his jurisdiction, at a place, 
not m British India Rat 370 

20. Offence committed by foreigner beyond 
jurisdiotion . — See Note No 3, above 


111. OFFENCES COMMITTED ON THE HIGH SEAS. 


21. As to Jurisdiction of British Courts. j 

12 and 13 Viet C 90 as extended by '23 and -4 
Vict C 88 and S 11 of 30 and 31 Vict C 124 I 

22. The Law as to offences committed on 

the High Seas. — An offence committed on the 

' high seas but within 3 miles from the BnUsh 
Indian Shores is one committed within Bniish 
Indian territories (what may be called mantimo 
territory) and the substantive law applicable is 
the Penal Code, and the procedure is also that 
laid down m the Cr P C Thongh under 
Reg XII of 1827, the District Magistrate had no 
authority beyond the low water-mark adjoining 
his District, i li'- r •'* , — ^ 

Magistrates ju 

on the high • ' ' 

if they had been commnved wii...‘» i- 1— 

jurisdiction— SB H (C C ) 03 

23. Change of Law.— In C«'c V’; 

( C- c ) 89 (P B 11 It was laid down that 
Koghsh, not Indian law is applicable to offences 
committed on the high seas Ihis '^ew was ex- 
Prosdy dissented from in 14 B 22, which held, 
that the law wa* altered by Statute 87 and 39 


Vict C 27 and in 16 0 238 [See also 5 M 23J 
which laid down that an offence committed by a 
British seaman on board a British ship on the 
high seas mu*t be tried by the Indian Courts 
according fo thetr oirn pivcedure and that 8 267, 
Merchant Shipping Act 1854, (17 A 18 Vict C 101} 
and S 21, Merchant Shipping Act 1807 (30 and .31 
Vic C 12) are not intended to interfejc with the 
evuisc of procedure laid down in the Geiaral .Vit 
23 and 24 Vic C 88 

24 The law as laid down by Statutes 80 and 
31 Vict C 124, S. 11.— “If oni Bntish sub- 
ject commits any crime or offence on bonnl any 
Bntish ship, or on board any foreign ship to 
which he does not btlong, any Court of Justice, 
in Her Majesty’s dominions which would have 
had cognirance of such crime or offence, if com- 
mitted on board a British ship within the limits 
of the ordinary jurisdiction of such court, shall 
hare jurisdiction to hear and determine such ca.e as 
if the said crime or offence bad been committcl 
as la«t aforesaid." 

Note. — Tlio law has been extended too* to apply to 
■Ti offence committed on the high coax beyond 
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I 


tlio territorial limits of tl)reo mile* from Itiealiorp. Cr. I*. 0 u«e(l jn that proriw in reftreaf^ 

— 14 B 227 (cf. 8 B 11. {C. C.) 03 ftbore] In territories of nnr Native Prince or Ci 

25. Sanction of the Local Government is Intim Tho wnnl onnot inciu'ie tte iii.'h 

unnecessary.— No fnoctioa of the Lftcal Goaern- »ince tlier nre not jnrt cf tlic territory c 

ment under 5. 188 Cfim P, 0 , i* necessary for rfate. A llritiali Court tryini: inch an tf 

the trial of a Notivo Indian BoUjcct in rc*pect is tiounfl to npiily the prori-mns of the I 

of an offence committed by him on tbe lliffh ben* Penal Co-le — 0 L. B 221 (P. B.). 

The word “territory” in the first proviso to S 188 

IV. OFFENCES COMMITTED BY SOLDIERS. 

26. S. 101 Iilutiny Act does not bar jurisdiC* 182.> ha* no force in Hamribn^h. Tahr 

tion. — S. 101 of the Mutiny Act does not deprive rej/ulation, the JfiliUry authorities cm req' 

the civil (as distinguished from Military) Courts Mapistratc to hand orer to them any pnsenc: 

of the junsdiction orcr British soldiers committifi;: may bo apprehand'-d and brouriit before hi: 

offences svithin the limits of those Coorts, nor dors an offence committal at a place more ths: 

it render the exerciso of their jurisdiction depen* miles from the Pre'id'-ncy town : bat the p^: 

dent upon the Commander.in Chier* sanction — ins* before a Magistrate, when tsken a 

6C 124 rcf|nest of and asscntid to, by the Mihtsi 

27. Re§. XX of 1826 ( Courts £fartial and thorlties, arc not absolutely void and the co: 

Military Courts of Il0(lU0Sta).~lteir. XX of ment so made is not invalid. — 13 B. L. 474 


V. MISCELLANEOUS PROCEEDINGS. 


28. Applications under S. 488 Cr. P. C.— 
(Maintenance)— The jurisdiction m cases of 
maintenance is to bo cvereised in the District in 
nbieh the person, apainst whom any final order 
that may be parsed id the procecdini;* is resident 
at the lime of maVinff the complaint— (9 B 40: 
24 C 838 1C N. 577 1 (‘9 1) N. IM i 7 C. P. 
12 (13)] In 13 X 348 (J30) ( See also 9 P. R 188.3) 
it has been held that the Court of the place, where 
the wife resided on being conipelted to leave her 
husband had jurisdiction. The Punjab Chief 
Court has held however that an application for 
tnamtcnanco, not being a complaint for on offence 
did not come within the terms of 8. 177 Or. P. 0. 
[3P U 1893 1 13 P. n 1SS3] 

Note.— Occasional visits of the hosband tea wife 
who lives apart from him do not coostifiilo resi- 
dence within the meaning of S. 488 (l»)-COI) U R. 

1*8.10 w V / 

29. Applications under S. 107 Cr. P. C.— 
S 177 Cr P. 0. has no application to proceedings 
under 8. 107 and the use of the word “orilinarily” 


in that scclion esclades trial of case* spoeij 
provided for in S 107 Cr. P, C.— 4l M 2V 
C. N. 580! 31 C 350 s 21 A. 151. 

30. Procsodings under S. 110 cV. f* 

, Proceedinev under 8 110 Cr. P. C. ma't be 

within till* district in which the per«fn 
whom it (s sought to tike security is rss 
and Dot in any other district, such * 
therefore, cannot be traoifcrred to any 
outside the district' within which the acts, 
residing —10 A. 9: 30 A. 47. Bat Set 1* 
3 0. C. 2j 7 . 2 IVcir 53 

31. Procaoding® under 8. 470 Cr ?• 

S. l7Cdaes not appear to restrict thjjaesi 
the Court to offcncoa committed withm ii 
jurisdiction or even within the pronneo in 
It IS situated [IVrC/i'iwi'rC-f.l It is clear 
if an offi iice has been committed noTnauer, 
and if in the coumcofa jaJichl 
brought to the notice of a court that s 
offence has been committed, that “5 
diction to proceed under S. 470 Cr l-t' 
SAar/ud fin J.j 1 Pat J. 298. 


VI. EXCEPTION TO THE GENERAL RULES. 


32. General Rule. — The jurisdiction conferred by 
the Cr. P Code, does not affect any special 
jurisdiction conferred by any law in force nt the 
time when the Code came into force— 10 B. 181. 

33. The term ‘‘ordinarily*’— Tb© use of the won! 
“ordinarily” indicates that this rule is to bo read 
subject to any special provisions of law which may 
modify it, and the rule it related or modified tn 
‘eieral of the lueceeifing seclioiis of the Code, and it 
must bo read subject to the special provisions of 
S 197 cl (2) The power given in 8 197 (2) 
overrides the general rules contained in Section 
177 Cr. P. 0.— 4 L B, 265. 

34. For exceptions to the general rule as 
enacted by special Acts. S«.— S# 47 and 
4S of Xafite Passenger Ships Act. (X. of 1887) . 
8 . 44 and 45 of Indian Marine Act. (XIV of 1887) 3 
S 134 of Railways Act. (I.X of isyO) .8 52 of 
Pilgrim Ships Act. (XIV. of 1895) * 8 60 of the 
Indian Ports Act (X of 1880) , S. 72 of the Indian 


Stamp Act (If, of ISS'i) r S. 164 of the i 
ijiboor and Emigration .Act (Vf. of 1- 
C.27]! 

35. ■Workmen’s Breach of Contract 
(XIII. of 1859). 

( 1 ) Where n person contracted in ft 

to work for the complainant in Britis * 
and was brought under nrrest from the » , 

the latter for on offence under S 2 of - 
held- that the British Courts had no jor** 
over him — 7 M. 354. 

(2) Proceedings under the Act, oan be im- ' 

either in the Court of the Magistrate 
limits of whoso jurisdiction, the defenda • 
or in a Court within whose local _ 

fusal to perform the contract has taken p • 
not where the contract has been , 

and money received— 12 P B I910!J<i- 

10 Jr.21. But See 23 C. 637 : 24 M. CW. - 
37 • 4 C. N. 253, 
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VII. EFFECT OF TRIAL BY WRONG COURT. 


'8. Scopo ofS. 5*51 Cr P. C — ^^*hero on offence 
» committed within the juri«<lietion of n Mftjfia. 
trate in one district but la tried bj a Mnfjistroto 
in another district, the irrefrulintj* of the trial 
IS cured by 8 631 Cr. P' C. Tlio section is not 
-limited to cu«es, where the offence is committed 
within the jurisdiction of the Court which tries it. 


finding, sentence or order, regularly by a 

Court, in respect e/nn e^ence cemniittcd oiitsirfe its 


s . is. iojo - t. u nnjj. 

[Note.— The term “local area" in Bs 631 and 182 
refer to the local area and Districts to which tho 
Code applies and not those of n foreign territory 
—16 0 667 ] 

17. Commitment by a Coirt not having 


jurisdiction. — S 631 applies to a case where 
tho Magistrate has authority to commit, but has no 
territorial jurisdiction in the place, where the 
offence Is alleged to have been committed — 17 M. 
402 20 M. 640 ' 30 M. 387 8 B 312 • 16 B. 200 : 
18 A, 350 (353) . (’84) A. N 31 2 B R. 304: 

f72— ’02) L. B. 203. Con 3 A 238 10 B 274. 

38. Plea of want of jurisdiction.— As a rule, a 
plea of want of jurisdiction should be taken before 
the trial Court. But plea may be taken in the 
High Court, though not taken below. [ 10 W. R 
79 Co». 4 B 11.33] It was Acid that the objec- 
tion might be raised at a subsequent trial on re- 
maud, though it was not taken in the oricnzial 
case either in the trial or the Court of appeal — 
[32 0 22] 

39 , Waiver.— An accused who has submitted to the 
jurisdiction of the Court mnst be regarded as 
hanng waived any illegality or irregularity affec- 
ting the manner in which he was brought before 
tho Court.-I6 0 P. 9 . See. 12 B 6C1 • Con. 
0 0 83 


VIII. MISCELLANEOUS. 


iO. The term Sessions Court in S. 213 Cr. 
P. C. — means one haring jurisdiction to try the 
case nndor 8 177 Cr. P C —10 M T 663 
LI. Jurisdiction over Bhatlnda By. ata« 

tion.— In accordance with the Goromment of 
India Notifications No 615 I B and 610 I. B of 
17th March 1913, republished from tho GatcUe of 
India in the Punjab Gazette of 2Sth March 1913 
pt II pp D9 to 103, the Courts of Hissar and 
Pcrozpnr Districts hare eonenrrent jurisdiction in 
SJiatiniia Ky station which is situated in tho 
Natire state of Patiala — 7 P R 1914 

12 - 11 -... . . -«• r, .t. 


and is not derired from the Penal Code or the 
Criminal Procedure Code but from the Common 
Law of England which was introduced at the time 
of the establishment of tho Supreme Courts 10 
C 109 (P. C) 8 B. 380 (387). Eat 614 (615) 
See. 33 C 927 (940). 


43. r* 


1911 20 M 124 -35 3 225 17 B 869 
44. Instigation by means of letter sent by 
post.— 'A person who posts a letter to another 
lontiDg the latter therein to commit an offence, 
IS guilty of obetting the offence, as soon as tho 
letter is received by and the contents are known 
to the addressee and is triable at the place where 
the letter is received — 16 A 889. 

46. Jurisdiction trhen the accused is charge 
ed with several ofi'ences. — Where, two 
different offences are committed in the course of 
tried by 

• try both 

* who has 

' it would 
1 offences 
' -2 Weir 

144 


w.r to lob. tried,. 178- N«t«rth.tandiDg anj-lh.ri- contained in .ecliori 177, the 

«rent sessions divisions. Local Government may direct that any cases or class of cases 

’emitted for trial in any district may be tried in any sessions division : 

I’roNided that sneh direction is not repugnant to any direction prenonsly issued by the 
“Bh Contt nnd., ...tion 15 of the Indian H.gl. Court Act. 1661, [oc Bcclion 107 of the Gevem. 
of India Act, 1915] or under this Code, section 526, 


Notes. 


distinction between “Case” and I 
Criminal Case.”— It is doubtful whether the 
Eigh Court has power, under S. 620 to transfer ' 


^smrhlch do not relate to matters which may 
strictly be described as “Criminal.*' «. e., as relat. 
ing to crime or offences under the law. But 
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nOTii msTRicrs mav try accuaki*. 


[.Sec, 


that poAvpr cxi«t^ nnclor R 2R, Lcttrr* Patent 
for in tho Letters I’nteiit ‘‘Criminal Case’’ appears 
to Lo uso<l iritliout tho (1i<tinetion nlilcli nppar* 
cntl^ exists in the Coilo of Omninnl I’rocwliirp, 
5n respect of cases tricil by Criminul Courts, 
fls ojipoaed to Cnil Cases — jvr TuiferJ — 2S C. 
700. 

IiOCil Govornmont’s power to tronsfor 
cases in Burma.— The Lncal (JOTemmeiit 
lias no power nnJer S I7fi Or. 1\ 0. to transfer 
for trial to the Court of the Commissioner n 
criminal case tliily committed for Inal liy the 


Court of tlie llefonler of llangoon : hotittiM 
power to transfer n case from the r)i«n''i *i 
IJsnt.’onn to the Sessions dirision of I’cTU. 

10 C. See (7J-'P2) L. « 20.3. 

lAower Uiirrm Courts Act VI. of IflOO- 
3. nigh Court’s powers of transfer under 
tho Letters Patent— Under 
Imlixn Hiph Oiurt's Act LSOl (.M and 2->>ict 
C. lOi)— Kich of the Hiph Courts cstabhdfJ 
under the Act his power to 'hreet lh‘ 

<4111/ fiifijrrl or iti'p'if /rv"t any tvS Court fo Off 

.H.freonrl i>/riu >1 "r Kiprn .r jur/i fifti -n 


179. ^Vhen a person iirruxetl of the roninu«.sioii of ntiy ofTeiice hr reason of anTthm? 
Acc-u.0.1 tr»u. .n .li.tr.rl ..l,or« ™n«.-r|nonfO In' 


act is done or «)‘cre c 


done, or any sneh 


KMch nlTcnce ninj be inqnirc-cl into nr tried !>/ a Court xiitfn” 
the local limits of «hose jiirisdirliori any soch tiling hia bw' 
i.'cqnence has ensued. 


Illarhutiim. 

(fi) A IS wounded svithm the local limits of the jurisdiction of Court X, and dies within the locilli®’^*^ 
the jurisdiction of Court The offence of the culpaldc liomiside of .V may he iti'iuiredinto or tried by X cr2 

(1) A IS wounded within the local limits of the jurisdiction of Court X, and is durinfj ten dxy* mttm * ^ 
local limits of the jurisdiction of Court Y, and dunnj; ten d.xys more within the local limits of the jonsit*"'’' 
of Court Z, unable in the local limits of the jurisdiction of either Court Y or Court Z to follow hu 
pursuits The offence of enusinp pricTons hurt to A may bo inquired into or fried by X, Y or Z , 

(e) A IS put in fear of injury within tho local limits of the jurisdiction of Court X, snd is thereby inilfl < 

within the local limits of the jurisdiction of Court Y, to dehrer property to the perxon who pot him in 
The offence of extortion committed on A may bo inquired into or tried cither by X or Y. 

(i?) A 18 wounded in tho Katiro Stato of Daroda, nnd lUcs of his wounds tn Poona. The offence of C'iiHi'’» 
A's death may be inquired into and tried in Poona 


Nates. 

(1} Object aiul Scope of the Section. 

1. Application of the Soctioa —S i7ii applies 
not only to cases in which the offence is com- 
pleted by reason of a consequence ensninp within 
the local limits of another jurisdiction (oseif. 

—the case of a man beinp iceuiidcd in one district 
and ilying in another), but also to cases in whicli 
the fac* of a consequence ensmnp in another 
jurisdiction is the cause of tho c^ender beinp 
accused of the offence £e g when a forged draft 
is presented and pot cashed at a Branch office 
of a Bank, but the loss occurs or is detectcil 
at the place where the accounts of the Bank 
are made «p — the Head Office (situated else- 
where)]— 18 P. W. 1908 

2. The consequence must be a constituent 

element of tho offence.— See. I79 Cr. p. c. a 
can be applied only to cn<cs in which tho conse- 
quence flcccssary ta con*t>fnte the offence ensues 
, some place other than that in which the accused’s 
act IS done [29 M. J 178] Tho ‘ consequence ’ I 
referred to in S 179 Cr. P. C i/iMstheoae of the 
/nets to he pioied to estahluh Die offence.endueed 
not be only a consequence un'inp out of it — [28 
P. It 1916] The word ‘consequence’ in 8 179 
Or. P. 0. means a consequence which forms a part 


nnd parcel of the offence. It does not 
consequence which is not such a tbnt 


itiei 

But loss to a person, thouph a normal 
the act of misappropriation by another, jjjl 
rsienttal xngrxihent of the offence e' . 

misappropriation. S. 179 docs not m term 
to the caso of an offence which does a^oK 
on the consequence which has ensaeu, 
on tho net which has been done L” jned" 
The words “any consequence that has 
in S 179 Cr. P. C mean some conseqaence . 
fying or completing tho act 
the offence [7 P. R 1910 • 67 P- U 
[Note— This is tho generaUy j 

view — See —I Pat J. 298 i 13 A. J lObi gjj . 
1022 6 A. J. 333 . 17 B R. 389 s 8 B ^ p ^ 
35 M T. 605 5 L. B 67 • 4 0. C 3‘® ; / 

1900 • 223 P. L 1901 The xnder eon®" gg; 
adopted in 20 M J. 235- 35 A. 29 i/" " p R 
19 A 111 26 C 7H5- 2F. R 1^2* J, srV 

1931 (F.B )-namely-that the term 

tMcfudes the dfeef effect of the offertee,!' 

prosily dissented from several of the late 
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4. S. 179 dooi not apply whon tbo ofToneo 
IS commoncod and complotod at tho 

samo plaCO.— tlio frncfun? of the l«*p 
WHS completo within tho liirod-j territnrv, 8 170 
WES held not to opplj", cron thonph the tnjnicd 
m»n WES carried to ft ho«oi(al in TlrUish tern* 
tory and detsinod there for r>7 dsys [8 B Tl 6131 
The offence defined in R 477*.V 1 P. 0 , is com- ] 
jdete when accounts arc falsified with intent to i 
defraud ; and a person nccu'od of talsiRcntion ] 
of accounts insde in one pHco, cannot bo tried 
in another place, on account of anv con*eqnonces 
arisinR out of the offence. [4 M T 48t] IVliero 
the subsfantire offence js completed as soon as it 
is perpetrated — ey— forming a pan" for com- 
mittinp dacoity, n prosecution cannot be held at 
the place where a portion of the stolen property 
is found concealed [1 B. 60] Tho section does 
not apply to an offence which consists of an 
illepal act or omission, alone, and to complete 
which no consequence is necessary [See I Lop 
Rem Is 6 Ap. 46 ftnd 13G . 3 A 2)1 . I P R 
1901] 

5. Meaning of anything which has been 
done.— In S 179 Cr P C the words, "anylhinp 
which has been done," mean $ome acf constttulmg 
the effenee. [4 0. 0 370- Set also 0 Ag, 30 
8Ag.4G3. 

6. IllUBtrattoas.— Tbo illustrations to S 179 Cr 
P. 0 1898, are not cThanstiro and to hold all the 
consequences prescribed by the legislature in 
framing the section, as conferring )orisdictioo 
areryutfempenen* with the consequences specified 
in the illnstrations, is not justified by the tangasge 
of the section. 

(2) OfTenten Initifited iiiforelf/n but 
conipJefed in JfidtMi tendtoru- 

7. Illustration (d) which is now read with 
S. 188 Cr. P, C. — Makes it necessary that the 
offence should be committed within the limits 
or in any place “created by tho Code" [Rra 5 B 
333], The ruling in 10 B H 33G m so far as it 
lays down that there IS no j'urisdiction »n British 
Courts if the offence is fcofh tniUatei and cxi^eled 
out of British India is compatible with the 
illnstration. So where a foreign subject com- 
pleted the offence of enticing away a mamed 
girl from tho protection of her husband, linns 
in a Foreign State, cannot be tried by a Biitiali 
Court merely beoiuse he is arrested, while con- 
Teying her to a Foreign territory, at a Railway 
Station in British India [1 P R 1901] 

8. The General Buie.— Where a foreigner in 
foreign territory initiates an offence, which is 
completed within the British territory, he i«, 
V/ound iciihi’n British terntorr, liable to bo tried 
by the British Court within' whose junsdiction 
the offence has been completed— 30 B 624 See 
R. t- Ohphant (’03) 2 K B. 67 R.t Jlunton (1793) 

1 Esp 03 

9. Once the oShnee is complete within 
foreign ternto-T) fho maxim “all crimes 

are local” applies.— S l"*!. is inapplicable, 
whore the offence U completed in a Foreign btate 
and no consequence (in the sense, of an act 
eonstitnting an ingridient element of the offence) 
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did 


which has ensued in British India is necessary to 
complete it 1 Leg Rem. !• 8 B R. 513: See 
R i Stoddart {’09) 23 T. L R G12 
10. [Illiistvntlou^ — SecSB R 513 {Note No 4 
nborc) s A person who steals property out of 
British India and brings the same into it, cannot 
bo tned by British Courts of tho offence of theft, 
though he can be tried for the offence of dis- 
honestly retaining tho stolen property [ 6 C. 
307 ] The accused formed a gang which 
committed dacoity m Velanpor in Baroda terri- 
tory, bat a portion of the stolen property was 
found concealed by him in British territory — 
held , — as the aubstantivo offence of dacoity was 
completed as soon as it was perpetrated, a British 
Court, was not competent to try and convict the 
accused for that offence [i B- 50] Where the 
accused was found at Faridkot in dishonest 
possession of a currency note, stolen in British 
India, — held— British Courts had no jurisdiction 
to try him for an offence under 8 411 I P. O 
[1 '6 P. I»- 1002]. Accused persons were 
found in possession in a Native State of property, 
the subject of a dacoity ID British India but they 
were not shown to have nurticipated in the 
dacoity — heW— that a Britisn Court could not try 
them as tbo offence of dishonest retention was 
completely outside British territory [9 A. 628]« 
(3) Ulwitrative enact. 


11 


pnatioD The offence is complete, if the conversion 
IS done with the intention of canting wrongful 
gam to the offender, irrespective of any loss which 
may eosne to any other person The offence does 
not depend on the consequence which has ensned 
hut only on the act which has been done. 
[44 C 012] So where tho accused •nisappro- 
piiAted the money belonging to the complainant’s 
branch shop at Gounganj, and which was to be 
sent to the principal shop at Cawnpore, held that 
the Courts at Ciwnpore had no jurisdiction to 
trv the case [24 A. 43? See 12 A J 102 {] 
Where the railway receipt was entrusted to tho 
accuseil at P’“gu, but the accused took delivery 
of the consignment of rice at Rangoon, and sold 


H Criminal Broae'i of trust —The offence of 
Criminal Branch of trust is completed by the 
misappropriation or conversion of the property 
dishonestly le, with the intention of causing 
wrongful gam or wrongful loss It it on/y the 
intention irfiieh u eteential Whether wrongful 
gain or loas actnally results is immatenal. It is 


ini»appropiate 1 the proco'ds of certain bnndii 
entrusted to them by tie compUiuanta at Erode 
in the Madras Presidency. The hundi* were 
received and cashed by the accused in Ettnhag 



orrn.vcKS complutud mitiiim Biiirl«ir rKitniroity, 
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[Sec.’ 


and the file prorccdi rptainad nnil Tni*appro> 
prifitcd there— Wd — the Courts of t'roiie Imil no 
janadiction. [ tlfi ]. Cnm]iKii>ant nuthori<o<l 
the accused to withdraw ccrtnrn money bclonirin}; 
to him at Il(tn<}'inn nad to transmit it to Mm ot 
3faymyo — ?te/d— that inasmuch as the money had 
been rceoived, retained nn<i n»5*approjiriate«l at 
Kaiipoon, tho Ranffoon Conrfs alone had juri*. 
diction to try the case [21 Cf. 140 (U.B,)] 
The accused naan n^ent of Messrs h \V. A Co, 
a*" A’inrfyfli, (the head t[Unrtc‘r8 of the firm beinf' 
Jfadras Cihj), nlicii called upon to anonnt by 
Ins employers, failed to nrcoiint for the monies 
lealised at Xntulyrtl by salo of od,— AWd— that 
a competent JinKistmte hnvini' jnri*dictton over 
Xavilynl ahould try the case [20 JkT. J. 178], 
So whore tho comi>!ainant despatched tfooils from 
Delhi to tho accused at Viilcutht for rale on 
commission and the latter mUappropriateil and 
converted the money raised by mortpa;fin? the 
Koods— AeM— the fact that the money ahould hose 
been, and was not, sent to Delhi did not pire the 
Delhi Court jurisdiction, the accnseil hariiie pnt 
the money into lus own pocket at Cnlcntia 
[7 P. R. 1010], 

13. [Note— A contrary view js indicatc<1 in 41 C 

305 19 A III 32 A.37S1 35 20 • 7 P. W 

1903 2 P R 1902 7 I’. R 1900 The above 

view has been adopted in 4 O C. 37C : 22 T. R 
1915 4M T 481 OTP 11 1901 and U in con. 
aoaance with R r OUphnnt CO'*) 2 K. D. 07). 

14. Exceptiou to tho above rule.— The ac. 
cursed as a^'cnt at 3fui jhidabad of the complainant 


vai.ui. tu iJUMia.i/t imci lilt* uiii*}:vu occuncnce 
and was there asked to render his accounts but 
he declined to do ao and was thereupon dismissed 
— Jicld— that under the circumstances tho fiunfiran 
Court had jurisdiction to try the accused [19 
Cr fi79 (0)] See however 10 Or. 897 (C). 

14 A. Atnetican Law.— -“If the crime chared 
consists ID tho failure to account tho tenne 
should be laid in the country where tho defend- 
ant was under an obligation to account or de- 
clined to do so on proper demanA”— SIcLsin . 
Criminal Law of the United States Vol I S. 
650 at p 6S9 

16. Cheating.— l^Tiere the allegation was that tho 
complainant was induced by the accused to part 
with his money at ileemf on the false represent- 
ation that a certain barrel contained a certain 
amount of spirits which on peaching^ Agra was 
found to contain a much lesser amount and it 
was found that tho accused had nsed a wrong 
measure— ?ieW— that the case ought to bo tried 
at Meerut The discovery of the alleged fraud 
at Agra, after tho goods were delivered could 
not be said to bo a ‘consequence which has 
ensued” withm tho meaning of S 179 Cr P. 0 
[13 A. J. 1007] Tho accused, a trader of 
Salem, cheated tho camplainant, a trader of 
mulia, by leading the latter to believe that he 
was buying clean ground nut oil while he was 
in reality supplied with a misturo of that oil 
w|‘h rock Oil — helil~S. 179 applied and under 


the law the Courts at Dhnlh had juri*i1ict!on in 
thep.s«e[17 D n. 390] the complainart, 
a shopkeeper of Jlnra I ibeti!, ordered a cocti 
gnment of m.itehcs from a firm of fiiew'Ji, 

M. Ks.ahhoy) and received a coniiiminnit 
which was so serionslr damiged as rot to le 
ijisrketnhte The comi'hinnnt had in the eiess 
time handed over to the post office, at Jhm ioM. 
a rugistorvd cover containing currency si^'fi 
Bd.lres.ed to the firm of M. •' 

Cnlcnttn— hfM-that the ofTcnco of chcatinj: "»« 
in its entirety committed at Jfn/rid/tof sad vit 
therefore triable there [12 A J. 1022] -e" 
n/sj: IS P. N. IfOS- 7 P R. JOOOs T. A. J >*37 
.I L. n .57 s 2»r. 11 liMn(rB)at p. 17! 
y, ..—1*0 C. 740 2P. It. lltOL 


Dofamotion— In a charge of defamation, it 
appeared that the defamatory matter was cc • 
tamed iii a petition signed by theacca*^s“ 
addressed to the Lieutenant (Javernor of i” 
Punjab, which the accused stated was 
Mm in the L-O’s pclition-bot at Lahore, it- 
lilK-l at tho request of the petitioner wajj" 
for enquirv to AmnUnr and pab!i«ned 
!lel‘l that tho Courts at 
tion— Per Spiftn J. in 4-t P. K. ' }i 
The English law is that when a libel 
the jurisdiction of one limit to the ^ 
another Court, tho tenue ^ n^.tSQl 

n. v.DurMl, i B. and Aid. 0>'*i R « 

1 11.230 1 n.r. llVsenl C8“P 215 The Ant ^ 
j.aw lays down the same rule [S« • j-b- 

Code S. 13S]. See nl-o 6 B at p- 3GS 
lIVsfJ.] y, 

{-...• — {,.-1 “Consniroer 


Bffrewi 

ofth* 

ofltn 


, . . I „i IS of til* 

feronee deduced from tho criminal 
accused persons which is done in pur 
common criminal purpose, and are ^ 

fined to one place . a charge of «” 

consequently he laid m any jf.j.borj'* 

of these criminal acts is committed 
Lans of England Vol IX p 2S3. ‘ j-og jjr 

(•03) 4 East 164. Itv Deices J 1 47%f>> 

Vaiyiett 4 B. and Aid 05 • 14 ® Rejeri 

cites J?. i Oliphant (’03) 2 K. B. 67 • “ ’/ggi.t 

(•77) 3 Q B. D 2S>and BndiscAe Anilia i 
C. 200 : Comp. S 120 A. I. P. C. 


Dte “Where a person caused ^Ipci- 

iD Calcutta to his agent the 

. he 

' erefore 


n.1,0 eeeh®’' 

sifioation of Accounts. 
les only where a pe«on « act 
— by reason of anything which The 

anv consoouence which has ® , , wlicn 


by reason of anything which g,j_ The 
anv consoouence which has ® . wh''” 

under S. 477-A I. P. C . is 
counts are falsified with , .reono*’ 


l’L\CE OF THUL. 
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bare endued. — 1 M T. 4S1 s Sw 1ft M. 


0. BigaTny,— Under tlio Knpll^li Ln«, the offonce 
, of liipnmj may be tried In nny county where the* 
offender Is apprehended or is in custody — S 67, 
24 and 23 Vict. C. 100 S 67. 


!0. [ NotO.—This rule np|>hos to the offenees of 
Forgery. Post ofllca and Bovonuo 
offbnees]. 


51. Disposal of Uinors for Prostitution — 

A w-omin in District Momdabad, sold her minor 
daughter to a prostitute who took her to llcnarcs 


— ReM, that tho offence was completed at Morada- 
bad, and Benares Courts could not try tho 
case on tho ground that tho possession of tho girl 
at Benares was a “consoqaence” within tho mean- 
ing of S 170 Cr P C — G Ag. 40 1 Leg Rem 1. 

22. Infringement of copy»right.— Tho offence 
of infringement of copy -right docs not depend fnr 
its completion upon tho ensuing of anj conso- 
i|ncnco sneb as is contemplated by S 170 Cr. P- C. 
Tho conrt within whoso jurisdiction tho offonco has 
been committed, is the only court, which has j’uns. 
diction to try it within the meaning of S, 177 Cr. 
P C— 23 P K 19IC 


180. "When nn net is nn oiTciiee by reason of its relation to any other net svliich is also nn 
lace of trial whore act is offence offence or wliicb would be an offence if the doer were capable of 

reason of relation to other offence committing an offenct*, a charge of the first-mentioned offence may 
inqnired into or tried by a Court witliin the loc.il limits of whose jurisdiction either act w.is done. 

(a) A charge of abetment may be inquired into or tried either by the Court within the local limits of whoso 
■’‘diction the ahetnient was committed, or by the C.>urt witbin the local limits of whose jnnsdicfion tho 
ence abetted was committed, 

(^) A charge of rccciring or retaining stolen gooib may bo inquired into or tried either by the Court within 
J local limita of whoso jurisdiction tho goods were stolen, or by any Court within tho local limits of whoso 
Mdiction any of them were at any time dishonestly receircd or retained. 

(e) A charge of wrongfully concealing a person known to bare been kidnapped may be inquired into or 
edby the Court within tho local limita of whoso jurisdiction the wrongful concealing, or by the Court within 
9 local limits of whose jurisdiction the kidnapping, took place 

Notes. 

4. {Noto.—Tiie decision in 1 M. 171 based on tho 
Code X of 1672 has been superseded, by tho 
amendment of S 410 I P C {9ee Act VIII of 
Iftft2) The same remark applies to 5 B. 3.?S 
(FB H- 26 M J 235 2 Weir 143 must also bo 
regarded as obsolete] 

6 English Law — The Lurcenj Act lF9<>(j9aQd 
<>0 Viet C 33} S 1, Rub sec 1, is as follows . 

‘ If any person without lawful excuse, reccirea 
or bas m possession, any property atoten outside 
the United Kingdom, knowing such property to 
hare been atolen, ho may be indicted in any 
county or place in which he bas, or has had, tho 
property ’* 

6 Illustration (a) — Illastration (») hfer» to u 
case where both the abetment anil the offence 
hare been committed within Bntiih territory The 
section (ISO) a<sumes that the offenoe, as well 
as the inre«tisration has been committed within 
a local jorisdiction created by the Code. Where 
therefore a /imyii sxJyeef resident ia//rri^i« /en. 
lorg instigated the cotnmii«ion of the offonce 
of murder in British territory which was in conte. 
qnence of the instigation committi-d therein, 
held that the instigator was not amenable to 
the jurisdiction of Bntisli Courts [10 B H- 3>0i 
bIso20 P. K 1676 33 P. P.. I*-*-?) 

[I7ote — lllastration (i) to S. 179 wLich is new terras 
to militate igain«t this new]. 


S 180 is subject to tho provlslous of S 
188 Cr. B C — A dacoity was eemmitted in 
British territory and a Natiro Indian Crilish 
Subject was found in a Katirc State in posses- 
sion of the property alleged to hare been stolen 
lit the docaity— Arid— that although, under S 
ISO Or. P. C , tho offence under 8 412 Cr P C 
could be tried either at tho place where the 
property was retained or where tho dacoity took 
place, a certificate of tho Political agent was 
necessary under S 168 if tho charge was to be 
tried in British India.— 8 M T. 0» But 18 

C. K. 1178 

'* [Note. — This rule will not apply if the occused 
js 0 non-Brifut, Suhjeel and if it is not prored 
that tlie accused took any part in the dacoity 
or receired the stolen proparty in British India— 
® A. C23. 4B 11 tC C.) 3S: 10 P R 16*® 
2 ^PR 166 S] 

Retention in British India of property 
Btolen in a Native State.— A subject of a 
- atire State committed theft at Rajkot Cinl 
‘Wtion (outside British India), and was fOTUd 
|a possession of tho stolen property in British 
tcmtory,—j„f,t_tl, at tho British Court, had no 
jurisdiction to try him for theft but could fry 
the accused under S 411 I P. 0 as the ilefim- 
'■on of stolen property, under R 410, tnclmles 

^opofty stolen outside British India —10 B I6C 

A. 872 : 8ec 1 n. an , R O 307. 
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7. Abetment by post.— The prindplv » %crT | 
neitlf and gnccintly laid down in K. t llojeft ’ 
(77) 3 Q U D . — "For tl>e purpose of pinn;? 

jurisdiction, a lottor ppeiks eon(utBOu«b from tlif* 
Tnoment of its beinj’ posted iinlil it* receipt hr the 
addressee.” A person sent n letter to Another 
bj* post inriting liiin to commit u criminal offence 
—held ho IS guilty of the nlTeneo of alietmint a* 
soon as tho letter is reeelred h\, and the r inttiit* 
become known to, the nddres*ce, and is trialile nt 
tlio nlace where tlie letter is rceeiiml — l/l A. astll. 


tlio place where tlio letter is rceeiied — 10 A. 

8. General rule ns to abetment. When* a 

foreigner in foreign territory (C.imlKij), iaifi«i/e« 
an oSenco which is coiiiptcte<I within the llritisli 
tcrritorj, ho is liiblc to l>c tried by the llritNIi 


Court within wliO»o Jurisdiction the cffince rii 
r..»i]deu,l.~l t It. n. 147 See 1 IVctr. ISii 7M I 
A. 7-’. 

0. Kidnapping.— lllnstmtion (c)- The offence cf 
lidmpinng from lawful guardianship is coaplete 
ns sKon fls he iir she is t nticed nr t.-ikcn oat of the 
keeping of his nr her lawfnl gmordian (20 't. 4^^ 
ITC. 1011 non (P. B.liM A. 1117. 18 .A. w. 
1,1 I’, i: IMCt], An nlntment of the offence n" 
not lhrr«'fnre he n continuing offence [8 P.^ 
lyit: 71*. 11 lW‘t I R r. R. lh!>». Con -IN 

17.1.] It follows thr-ri fore that the trn«< eM« 
Irinl for atietment cannot be the place wh»re « 

kidimiiped person is taken after the completion «i 

the offiliCC. 


181i (i) Tlio ollonce of being ii tinig, of Iwliig a tliug nrnl committing mtmler, of ilacoitb 
Being a thug or belonging to a gang dncoity w i(li tiitmlcr of lm\ iiig bclongcil to n gniig of (lacojts <''' 
oI cscpc Irom cu.toJj-, ric. „( f„,i„ i-n^lodv, mny Ijc inqinml into or trieJ kf 

a Conit within the local limits of wliO'-e jurisdiction the jici-*>oii cli.irgi'd is. 

(2) The olfence of erinunal misappropriation or of CMmin.iI breach of trust may be inijaireil inte 

Criminal roisappro.pnation and or tried by a Court within the local limit's of whose jurisdictu'n 

criminal breach of trust pa.toftlic property which is the subject of the offeuee 

received or retained by the accused person, or the oifence w.is committed. . 

(3) The offence of stealing anytliiiig may he inqnircd into or tried by a Court within the 

Stealing. limits of wIukc jurisdiction such thing wns gtolcn or was possess^ 

by the tliief or by any person w ho rmnvctl or retained the fame know jng or ha\ ing rca«on to 

it to be stolen. _ ^ 

(4) The offence of kidnapping or abdoclion may he inqniml into or tried by a Court wltlun 

Kidnapping and abdnctloii. local limits of whose jurisdiction the person kidnapped or a 

was kidnapped or abducted or was conveyed or concealed or dctiiiied. 

Projioserf avieiuhneiit^ to the section . — For eob-scction fSJ of section 181 of the said Cud', 
following eub.sectioa shall be sub stitatod, namely r— . . j 

"fS) Tho offence of theft, or any offence which Inclodcs theft 01 fhr po**i-sjion o/ tfolen prfjterfy, may ho 
into or tried by a Coart within tho local limits of whoso jorisdi'ction snch offence was committed or the 
stolen was possessed by the thief or by any person who received or retained the snmo knowing or having r 
believe it to be stolen ” 


1. Scope of tbe section —S. 181 Cr. P. 0. does 
not apply to tbe case of an offence rominifted hy 
a jjerson nho j» «of a Sritmk subject, eutside Brttish 
letritory The section is intended to regulate the 
jurisdiction of courts in British India, in respect 
Ilf offences committud in British India and cannot 
lary or abrogalo the ordinary rnle that no foriegn 
~ . - - . offence 

• 2B 
7P tt 


B 181 does not apply to oflences 
•under Chapter XX. I P. C— A complaint 
under S 493 Cr. P. O enn be raquired into, finly 
in tho Bistrict where tbe detention occurs. S. 181 
(4) Cr. P. C. refers only to cases of kidnapping 


' u • R« 359 to 38^^ 
and Abduction, offences dealt with in offence* 
of tbe Penal-Code and does not OPP'X * 5 
under cb. XX of the Code — 51 P- B 1“ ' 
Application of tho 

P. C. only applies fcrtireen eourts 0/ I nodef 

mens, whose lunsdictions have been Iim> ^ 

S 18 Cr. P. 0. and to uhicl. the 

British Stagistrate cannot take 

offence of criminal breach of trust ro p,opfrt) 

N.itivo state merely because part or ^-rrsdiction 

rrt.i.ri bj- Ihi B.cb.ea ".«■'» Si’ %r 
5 S. 2CG . 21 JI J 441. Bat t-ee ^6 M J • ^ p^os! 
Escape from lawful custody- L ’ -njis- 

Code S. 224] The British Courts have 

diction under Ss. 181, 188 Cr F- _jaj(tcit 

nffence of escape from lawful costony 



162 ] 
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b"voiid the limits of l}riti«li Inilh (ep, Mysore I 
Stite) [Rat 870] The offence would be com- I 
plcte, cren if the nccuscd is neqnitted of the | 
offence for which ho wns placed under nrrest 
[2t W. R 45] or is found Ruilly of nn offeneo 
different from the one with which he was charged 
fiT.MJ 

[Note— There is no escape from lawful custwty, 
if the cnstoilr 5t«elf is unlawful [See 5 M 22 
23 A. 20C]. ’The custody referred to in 6 223 
I. r. C is cnstoily for nn offence, and not an arrest 
under a civil proec'S [12 C IfKI] A eonaicl, who 
escapes from CD«to»ly while undergoing sentence, 
can lie tried for the offence only in the di*fnrt in 
irhich he eecoj'ed [1 ll 11. 139]. 

6 Powoa accused of being a member of a 
gang of daCOita — Where a resident of Bhart- 
pii', a Native State, wns arrested in that stale, 
and was accused of the offence of belonging to a 
gang of dacoits, without ary allegation being made 
of the prisoner's participation in any dacoity or 
association with dacoits in the Gnrgaon District in 
British territory, held that the first class Magis- 
trate of Gurgann had jurisdiction under S 181 (1) 
Cr. P C. to commit the prisoner to the Gnrgaon 
Sessions Court. 1 P It 1011 . See C B 022 Punj 
Cr. A. No 20'i9 of 1907 

0. As to nctes on subs ( 2 )— Note* no 11 
and 13 under S. 170 tupra. 


connoted for dishonest retention of stolen property 
[0 0.307. IB 60- 10 B ISO • 2S A 372] 

8. [Note.— Themlingsin JI 171 and 5 B 338 to 
the contrary have been enperseded by the amend. 

merit to S. 410 I P C by Act VIII of 18‘'2 
20 M. J. 235 The same remark would apply to 
the rulings iii 4 B. 11 38 and 2 Weir 145 ]. 

8' Kidnapping— change of Law.— Under the 
old Codes, tho offence of kidnapping could be tried 

Place of inquiry or trial where scene 
or ofTenco IS uncertain or not in one 
'Strict only or where offence is troll- 
liQUing or consists of several acts 
partly in another, or 

an offence is a continuing one, 

one, or 

"here it consists of several acts done in 
it may be Inquired into or tried by u Court hatiiH 


only by tho Court within the locul limits of whose 
jurisdiction the minor was taken out of the keep- 
ing of tho lawful guardinn [See eg 18 A. 350. 
{to) A. N. let ] ! for as has been held, “tho offence 
of kidnapping n person is completed when such 
licrson is actually taken from or out of the keeping 
of his lawful guardian and tho offence is not a 
rontiHutng one so long as that person is kept out of 
sveh guardianship [27 G IDll (F. S.) 2 0 N. $1 
2GM 434 26A. 15t7 18 A 350 1 fh?) A N. 139: 
ft»3) A N 16t (-83) A. X. 67. 4 P. B 1863 : 13 

1* U 18<« 8 P n 1694 7 S 17 ] But by enact- 
mg subs {4), the Legislatnre has esprcssly made 
the fa»e triable by a Court within the local limits 
of whose jurisdiction tlio person kidnapped or 
abdneted IS fonicyed, or fonrcflled or detained. It 
should he noted however that the rule applies 
to an offender proceeding from one jurisdiction 
in British India to another in British India 
[IP. R 1901 ] 

10 wbon the offence of kidnapping is com* 
mitted out of British India.— The neensed 
took a minor girl out of the keeping of her 
husband in Biknnir, detained her for a month 
in Bikauir and cveutually brought her to Karachi. 
They detained hci in Eornchi for 3 days and then 
were taking her by train to Bchwan when they 
were arrested at the Kotn Ily Station (m British 
India)— Wd— that the kidnapping was completed 
in Bilanir and there was no offence committed 
in British lodn of which the Magistrate in British 
temtory could take cognixsnre under 8 181 (i) 
[7 8 17) An offence of kidnapping committed 
witinu the junsdictioii of tlic Mnjiirhlmtij Statu 
cannot ho tried within tho British domiiilons, 
merely because, the person kidnapped wns con. 
veyed. concealed or detained within tho same. 
[20 0 N C2 SreSC 895 18 C. N 1178]. A 

foreign subject who had kidnapped a girl in a 
Foreign Slate bat was arrested in British temtory 
while convex ing her to another Forcuni State 
does not come withm the mischief of subs (1) 

[1 P R IhOl], 

11. English law ns to ronuo for trials of 
cases of ombezzlomont. 


182 AVlien it i5» oncert.\m 111 wlmli of I'exci.il local arva« nn 
offence was coiomittcd, or 

where nn offence is comimttril piitly in one local aic.t ami 

anil continuc’i to be coniniitteil in moie local nreas tban 

different local areas, 

jurisdiction oxer niiy of ^m h hxnl nrx-a>>. 


— The term 

area" means a local are.a over which the Cnminal 
Procedure Coda has application. U does not 
nictiide (i local area in a Foreign eonutry or a 
portion of the British Empire to which the C^e 
d'X.. not appty._riG C. C' 17 ]. The cipression 

inclades and was intended to include a “Dislnct 


Province, 8ul>-Dixi»ion or 8' »»ioin Din'ilon'’ and 
cannot Iw rertrirted to tie nene ' f the aPeged 
cdfenco onlv [25 C 85S . pl3-’09) L. B. hi 5^ 
12 A. J. J0221 


Applicltlon of tho Section.— Tie p.rtion 
doe* oot apply to ini»ceIUne'*o» I r-s-s-sslih^ (c 
proceedings uti ter S 115) as Ihej da r<t rvtitc 
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tn ofTcjjcos fSc? 3 0 X. 1 IS] Tl»o section inten- 
ded to proMde for t)ic tlifricnltj- wliicli imv iiri«e 
where there is a conflict between diilerent nren«, 
in order to prerent nn accused person (rettinrf off 
entireiy, becauso there may bo some (lonlit as to 

■n hat particular MuKistmto 1ms iarisdiction to trj 
the case [lU C 0G7] 

3, Scene of offonco being on boundary 

line of two Districts.— This KecUon would 
cover the case w hero the bonndarj between two 
Districts IS uncertain, mid conse<|ueiitly it is 
doubtful to which of the two distncts, the scene 
of an alleged offence belongs 2» C. HW s l*03-'001 
L 15 81 ' ' 

4. Instances of continuing oCfenco. 

(n) Where .V steals a buffalo from II in the District 
, and pcrsonallj- or by bis agent convers the 
buffalo through districts X and Y into district 7.. 
this is n continuing offence, and A maj Im tried 
for theft in anj of the districts W, X, Y and 7. — 
See— Wiisfrafion (!) HS C7 Ari A' f/ 

(10 The case of a travelling -Agent.— The 

accused as agent of a firm in Mirzapur «old goods 
entrusted to him (or sale nnd conimittod omheztie- 
menta m various Districts m Lower Dongal. 
When called upon to furnish Its BOO as a deposit, 
but did not submit any account, held that the 
Magistrate of Mirzapur had jurisdiction to trr 
the case —32 A 397 Ste 20 K J 235. 

[Note.— But this ruling and the ruling which it 
follows, 19 A 111, have been expressly dissented 
from in several cases] ■“ 


[Sec. 

6. Kidnapping and abetment of kidnap- 
ping ia not a continuing offence within 
tho meaning of S. 182 Cr. P. C.— 5.r Xoto 

No 0 under S. IhO giipm 

0. Counterfeit trado-mark (S. 4801. P. C.) 

If the ncciMcd has in Ms possession, an erticle, 
within the jurisdiction of a C 'urt, with coaat*: 
feit trade marb with intent to sell the Kimc, that 
Court has jiirisiliction and it is immaterial tbit 
tho sale was intcrided to t.ako place beyond the 
Jiirisiliction of such Court— 25 C 039 

7. Tho rule as to onticomont of married 
WOEOOn.— Where n in.arrird woinin is nihefl frcni 
the jurisdiction of one Court nnd dr/ainrif wilbn 
jurisdiction of nnother, both Courts hare con 
iiirrent jurisdiction to try the offender cmlrr S 4*' 
I. 1’ C R* the cntirtnj nnd ih-toininy constitntfs 
n contlnaoiis offence — 5 L. 11. 17. 

8. Kuloa in force as to eases of concurrent 

jurisdiction— 

United Provinces— 5re Agm Sudder Court Cir. 
No 21 of IfcOt 

Punjab. — Jud Com Punjab Cir. No. 21 of 1^' 
I’onj Ilk, Cir. P. 220. 

0. Analosous Law.— When a crime has heea 
coinmitiwl on tho boundane* of two or o«w 
counties, or within BOO yards thereof, the jory'®' 
tion i« in either county.— S. 133 X. Y. CrPC. 
[cf. 7 Oco. 4 C. M, S. 12] 


183. An offence committed xvliiUt tho offender is in the conr.«e of performing a journey of 
Offence committed on a journey voyage rony bo inquircil into or tried by a Court tliroogli or into 
the local limits of wlto«ie jari«;dlctif»n tho offender, orthoper-on against wlioai, or tho thing in re^peft 
of winch, tho offence wa^ committed, passed in the oimrse of that journey or voyage. 


river, lake or canal situate in or passing through 
different districts or provinces in British India) 
See 5 M 23 Con Rat 181. 

2. Analogous Law —See S ISCoftbeNew Y'ork 
Cl P 0 When a ernno is committed on board a 
. . al or lying 

in respect 
diction IS in 

-uj ..uuiuy Iiiiuugh W'tiicn or any part of which 
such river or canal passes or ii. which such lake 
is situated or on which it borders or in the connfy 
where such voyage terminates, or would terminate 
if completed In America it has been held that 
the port of destination has no jurisdiction ovei 
an offence committed on hoard a vessel in the 
course of a voyage through a river. The offence 
can be tried only in a county, through which the 
vessel passed —People v. Hnlsc 3 Hill 300 
Compare also, the Criminal Law Act (7 Geo. 4 Ch 
/.i VJ® Positive Offenders Act 1881 

(44 and 45 Tiet Ch. 69). 


The Journoy roforred to in this section 
means a journey which tho offender i* 
course of performing, and the words that jo"”' > 
nt the end of the section refer to the same a 
Where, therefore, n sernng was charged node 
2SOI. P. C. with rashly navigating o'"®'®. 
as to endanger human life, it 
only Courts which have jurisdiction .i 

offender, uro the Courts through, or into the 1 
limits of, whoso jurisdiction, the offender m 
course of thot journey passed — 1 C. J. 334 
Application of the section. — In 

give jurisdiction to the Magistrate, the jon 
must be a continuous one, from one 
the other without any interruption by 

(• f. the complainant and the accused.) 

an offence was alleged to have been 
during a journey from Bombay to Calcntta, ^ 
was in fact committed between Bombav 
Allahabad at which the complainant an 
accused separated, and proceeded to Calcnt • 
diffurent trains, held that tho ^ 

Howrah had no jurisdiction to fry the 
[13 B. L (ap) 4 ] In 1 M H. 193 (a ca«e 
Code of 1802), It was held, that where two Ua"" • 



rr.ici, oi TKiiu 


8X9 


1P5 ] 


fTTurS i«rfv r’ •it^i itr^inV' In 

f J irp* f f » tram fini!rr CT r f H <' ItaiJoaT Art, 
1 anj Of'ari*-? kI ^raV^r>»n1,« |vNi^ 

0 <' l-val limit* f f 1 1 o |Jic>i (\>tirt.l>ut on** 

* f til* m I fi l<* «« «r ii*’il r If) 1 1 fin I'll 1l‘»* Jontn^r lo 
Jl«'lr**. lli»l n* ill.rr r f tl rm r*nl I 1*" In'll hr Iho 

11 i£->i C 'irt . *>• tl f J mrTir'T in ll «• r'nrn* of 

• I irii tl <• *i*f Tio** »* »■ r itn tn 1 1 1 '*•1 cvnl i not I"** pai'l 
to 1 »TP mill' I ■! Main* lannu liimn lirolon at 

.\niViiTt»Tn 

6. Tho effect of a halt during the journey. - 

Wlirn* till* ptojij.or** '1-jjin/ >1 j ii>fn<'T l« «li>r to 
tlo n»liir<* of tlm jnum'*i iKa •t'v|<}xo.*A oon 

h'll liA rrmirlM a< amojnlinc to* a I n ol in llii* 

J 'omoT. lio* rontainin? monrr ««• mi««'*«l 

from a Imat Jonrr a li'lt at S in tti** «li»lncl *>f 


T, fliirinzn jonmor to C.— AoM tlmt tlio jonmcy 
not broVm at H »o tlie co«o could l>o tried nt 
C— [2' IV. n. 4.*.] 

0. Voyage on tho nigh Soaa.— Where the 
«eeij»e<t In the coiirte of a rovtigc from llombnyfo 
llonanrar, threw over lioird a bo* of the com- 
pliinant while nine rfiile^ off the Jinjira State— 
/.W f— 'hat the Court of Jionawnr through who«o 
|nn«<tic(ion the nrcu*ed had (>n«*ed on the royngo 
had jari«ilietion to try Mm for mi«chief [Rat 181 ] 
7. Indictmont must shonr.—(i) that the offesco 
wa< conimitti'd ilunngn voyage on board n boat 
etc, (-’) that on that voyage the boat etc. had 
|n«rod through anmo part of local liniita of the 
jorioliction of the Court trring the offence.— 5cc 
Uriin Cl Uarb. »2(J. 


184. .Ml tifTmec* n^niat the jifivt^iona *.f ntiy Itav for flic time being in force ml, ating to 

Offi-nrrt Bgainti lUilwar Telegrai'h, Il'iil" nv-, Telirraplia. llic IVat-ofliee or Arma And Ammnnilion 
Toit fiiTice and Artnt .t-ia Ih* iii(|nirc<l intoor tned in ft pre^iileiicy-fonn, aybetber the 

offence ia ftnttal to Into l>ceii r«imnutt<a| mtliin •.iich town or not • 

I’io\iil<.*d ili.at the offcndi r nnd all the «itiu*"CH m*ce"ftry for lii« prosecution are to bo found 
witliln aneh tow n. 

Neto. 

Offence relating to lUilnat* [See Act l.\ of i l*» .\ct XI oflSSS]: Post Office [ffeeAetVIof 

IW] 1 Telegnph [5ce Act XIIl of tS«5 amended | IbOS] Arms and Ammonitiea [Act XI of 1878] 

185. (1) Wliciiovcr nny doubt ftn«cs ns to tlio Court by wliicli nny offence should under the 

llUh Co rt { • pr<.cctling proM«ions of this Chapter be inquired into or tried, the 

doobt^llltri^t whei’^n.lii/" or'ui^ High Court', aaillim the locftl limits of whose appellate criminal 
* all take place. jari«diclion tho offender ftclunlly is, ma; decide by which Court 

the offence shall be inquired into or tried. 


1* Scope of tho Section. — S ISSianotrestncted 
to cases in which f/icrc j# »7aulf as to whether one 
Court or another has jurisdiction, LutisoppUc- 
Bble also to cases in which the doubt is on the 
point, whether the choice between two Courts, 
both of which hare jurisdiction should bo decided 
on the ground of riuliiic conicnicncr— 44 C 6£I5 
(F. B.) . 5 L. B 17 . 17 O K. 761 . 24 P. B. 1917 • 
40 M. 381 5 Con. 41 C 305 [0 ] 

- ^Hiich High Court is to decide —Where 
Oourta of two Magistrates subordinate to two 
different High Courts hare jurisdiction, to try an 
offience, the nigh Court, within tho local limits 
of whoso jurisdiction the offender actually is, 

• may decide by which Court the offence shall be 

tried— 5 L B 17, 

^* Th0 nature of the doubt referred to in 

tv... I _ pjnrently be 

' ■ fact [14 PR. 

rt, within the 

• tho offender 

* ■ ere a Jouht I 


anses «s to fAe Court (y which an offence should 


alleged to hare occurred, the High Court declined 
to pass any order holding that tho Cantonment 
Magistrate, if so empowered, could himself deal 
with the matter under S 186 Cr P. C. or if be 
was not so empowered, the Pistrict Magistrate 
could deal with the matter under Ss £2S and 166 
Cr. 1*. 0. the Cantonment Magistrate being his 
subordinate [Sec S. 7 Act XIII of IfiSD ]— Eat 819. 
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5. Doubt duo to tho placo of occurronco 
being uncortain.— R n rc<!iilont of A. in Dut 
K was tra\ollinf' witli 4ih florvnnt II. who had 
clnrge o{ his money ninl other per^onnl propertr. 
On arnring at S in the District II , B demnndeil an 
account from 11. and found a considerable sum 
unaccounted for and certain moveable property 
inisaing Tlio property being given at different 
phees and, it not being clear w here it was given, 
tlio Magistrate of B. Imd jurisdiction to try the 
ease— (’8.-}) A. N 68 

6. Casos. — Where a complaint was made beforo a 


respect of certain hundis which the complainant 
Ind purchased, that the alleged offence slinuld 

be inquired into at Calcutta and not at .Aligarh [ 6 
A J 333 j. T?ie nominee nf a policy-holder, 
claiming payment in respect of n b'fe-jtobcy 
eflected at Oliittngong, l.ronght a ebarge of cheat- 
ing against the Secretary and other oflicers of 
an Insurance Company {with liead ofliccat finjran- 
walh in the Punjab witli a branch office at Chitta- 
gong) and the latter brought a counter-ebarge of 
clieating at Oujranwalla On an application under 
fi 185 by tiio nominee, tho High Court, Oilcutta 
/icW that the counter charge against him should 
bo inquired into at Chittagong on tho ground ot 
conyenienco and transferred tho case from Gujmn- 
wnla to Chittagong [ 17 0 K 701 : See 41 C. 305 ] 
7. The power to traaafer a ponding caao 
under S. 185.-S 185 Cr l'. c. docs not 
enable a High Court to make an order transfer- 
ring a case pomhng on the file of a Criminal 
Court, whether witliin or outside its jurisdiction, 
to the file of another Criminal Court, whether 
such Criminal Court be within its own juris- 
diction or without its jarisdiction. 40 M 815 
But s’es 17 C. N 701. 41 C 305. 5L B 17 
Ss 185 and 627 Cr p. C. compared — The 
order under S 627 Or P, C is an eyecntivc 
order srhich may bo made without opportunity : 
afforded to the nccnsed to be heard In the second 


place, S. 527 contemplates an ord'-r of trtnd'f, 
nnd reconrso may possibly be had thrreto, ifis 
onler made by one High Court underfi. IS-ib 
ihure^nnlel hy another Jh-jh Co'irt. The two i«. 
tuns have therefore entirely different fcope!- 
I’er. Mookejee J. in C. 505 (P. B ) 


the Criminal I’roceiiure Code. ProeerJings 
Ch. XII nro not proceedings relafin.’ to laj 
offence. Hence. S 165 Or. P. C. i» inipplicabk — 
12 A. J. .T.K) 

. Form of order under S. 185 Cr, P.C.— 
form of tho onh-r iliould be ns follow* ; “It »“’• 
dared that the Court's decision is tliat 
against A. B. should be enquired into or tried bf 
the Court of—", f This will leave it open to t'te 
prosecution or applicant to t.ake such steps sslier 
may be advised ] — H C. 51> (F. B.). 

. The object of tho section.— s iMCr.r.i 
w as fnteiuleil to npply to and to proniM 
following two sets of circumstances. (0 . 
two cases nrr p^mliny in two Courts 
jurisdiction respectirely of two separate H>? 
Courts on tlie samo set of facts, tho 
witbin which the offender is found has tho deciui } 
Toieo whefher the Court within Its erra jatj' 
diction shall or shall not proceed 
accused (*wfh iWi.wn Itlny inlen M to be 
the grcxinih pf eomeniener, funi'iislion, 
bothtulreetf). If It decides in the affirnatire, 
the outside Cmrt cannot proceed father, ss 
High Court has full powers to prerent a peW" 
who is within its jurisdiction from being 
out of that j’lirisdiclion till the case m the 
note Court is concluded. (.*) Where only one . 
has been instituted, So a Oiurt 
High Court, in whose jariadiction the offena > 
that High Court can decide whether 
should be enquired into and tried of 
sabOMlmate 0 mrt or should be tried in . 
within the jurisdiction of some other High 
— 10 JI 385. 


186 (1) When a PrCTideoucy lingi.lrato, a Dislricl Maghtrate, a Siib-divi.i'onal Magi.lrate, 
Power to issne BummoQS or worrant 'I b® .pecinllj cmpoweratl ia this liolialf bj the Local Govcot 
'nri.Sfctan menl, a Haghtrate of tbe first cla.o, sees reason to beliete ll>’‘ 

nny person avilhin the local limit? of hi? jorisdiction ha^ commit e 
without snch limit? (svhether within or Tvithont British India) an offence svhich cannot, under t 
provisions of sections 177 to 184 {liolh inclnsive). or any other law for the time bein" in iorce, 
inquired into or tried svitliin such local liraitfl, but is under some lasv for the time being in - 

triable m British India, anch JIagistrate may inquire into the offence a? if it had been commiH? 
Magistrate’s procedure on arrest. within anch local limits, and compel such person in manner 
hereinbefore provided to appear before him, and send such person to the JIagistrate bavin? 
jurisdiction to inquire into or try .such offence is bailable, take a bond avith or without sureties wr 
hi? appearance before snch Magistrate 

(2) When there are more JIagistrates than one having such jurisdiction and the JlagistrA*® 
acting Under this aection cannot satisfy himaelf as to the Magistrate to or before whom such person 



187 & 183] 


nn»\('r« cotf'rtmD oit or nniiisir ixoia. 
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pliiinM lv> t.rnl or to nppoir, t!i** m««* •Inll I'O rrporfod for llio orOcn of tho Higli 

Conrt. 




1. MuBiAtmtcA upcc^ally cmpowpred In. 

(1 ) Madron “ Ml r f i)i«* f r»t f!««« «— 

r. rf S', o. f.ii 1 S 71 p 717] 

W If. W. rrorincSA.— Ml Oip 

fr*trlMi S'-' (lAf. n 12. '7.1 
0) Oudh.— Ditto fj,j 1 V 71 a 
(0 Bombay, — Ditto Ito-nli flo^i Our |S7- I* 
nsi 

C rnriclf^l iliat ID n imlnr » joli 'f nci'lmic* i*ri* not 
Ilotir>r»rT Mitri'tr^t< » «1 ph k •]>pn»l oolor «« 
UPOPtt^fj In rar), —/I i 1 1S7.1 p la ] 

('i) In llip Punjab -.Ml M«i:Mtml< < of Dip r»r«i 
Cli«.._e,.r /V7,„T f,'.,. psVl |.t I j» r.S 
«. 2Iay cntjulro. -Tlip ol-jppi of tlip pinjuirr 

lipinp lo tin'l out w lirtlirf tli' ro wi • « i f »pip 
fMp Whrn n l(ii.'i<*ntp nli'i i« not pmi>‘">'‘<‘n <1 
tn nrt tin'lrr tli" »'Tti'in fio'D tint fm no iuri« 
diction, lip p^n ilpctino to rt''pci«<' juri*<tioti<>n 
[lUt M't] 

3. High Court’* power* under tho Letter* 

Patent.— Tlip ili.’li Court rtn iin<lpp h 2‘tof | 
tlie I/>ttrr« P.itont, ilirpct ft luvliniinnrr pn<|iiir} 
And comtnltnipnt to tlip Court of Sp««i«)ii IIui , 
*}iero the cipeoitiitftnpp* of a d*o, fall oT^ctlr 


tritliintliP Icmn of tills sootlon, tho pr<x?p<loro 
*linnM liP jrorrrnril hy It ftnd llio Iliph Coort 
will not oirrcup it* special powers ander tho 
(/•tier" I’atpnt, nnless the case h of an cstreinelj 
riopptional ehametrr.— 2 Weir 14<5. 

4. Without British India.— Whero n subject 
of A N'atire Kt.ate is charged with abetting nn 
offpncp eotntnitfpd In British India and the alleged 
nliptment eon<ists entirely of what tho accused 

lip cannot be ■ ■' * 

Ktieh nbetme 

llQtXs-adB ■ • ' 

tion Act XV of IfO.I 

6. Isatio of process against the accused.— 

It IS not essential to tlio ralidity of a wairanl 
isstip.l that tho Magistrate at tho time ho issues 
It shpiild bo Within tho local limits of his juris, 
diction or eren in British India [1 B 340’ But 
Sff 17 A 3fi 23 P R. JOIO] 

0. Froceodings of Magistrate not em^ 
powered— If nny Magistrate, not specially 
empowered, acts nnder this section, tho proceed, 
ings will not bo set aside merely on the gronnd 
of Ins not being so empowered —S'es S S232(d} 
f/ra 


187. (/) If tlie person Ins lic'cti nrresu-d nii<)cr a warrant i«sac(1 under section 186 by a ^lagis* 

Proeedare where warrant issued by Ir.iteotlior lli.m a Presidency Miigistrate or District Jfagistrate, 
uborJinato .Maglstmte >fnt'>stnitG .shall send the person arrested to the District 

Of Snb^divisional Mii^'istnitc* to nliom he IS eul^oriliimlc, niilo«s the Jfngistrato having jurisdiction 
^0 inquire into or try /melt olTcnee issues Ins M-.arranl for the arrest of such person, in which case the 
person arrested shall be delivered to the police-oflicer executing feucli warrant or shall be pent to tho 
Magistrate by w hom such warrant was issued 

(2) If the offence w liicli the person arrested is alleged or suspected to liave committed as one 
ivhich may lie inquired into or tried by .any Criminal Court in the same district other than that of 
the Magistrate acting under .section 1S6, such Magistrate shall send such person to such Court. 

188. "When a Native Indian subject of Her Jlajesty commits an offence at any place without 
Br.li.b ,„b,cct. for btren. on>' I'eX™'! 

> coDiinitied out of British India when any British subject commits nn offence in the territories 

of any Native Prince or Chief in India, or 

when a servant of the Queen (whether a British subject or not) commits an offence in Hlie 
iorritories of any Native Prince or Chief in India, 

he may be dealt with m respect of such offence as if it had been committed at any place 
"‘thin British India at which he may be found. 

I'rovidcd that no charge as to any sncli offence shall be inqnireil into in Uritiali India unless 
Jpohjicai Agents to certify fitne-s of the Political Agent, if there is one, for the territory in w hich the 
“ny into charge. offence is alleged to have been committed, certifies that, ;n his 


41 



orrE.vcKs conuiTFKD out op niiiti'in i.vmv. 
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[Sec. 


opinion, tlie charge onght to lie inqniitil into in British India; nn'l, «dierc there i^ no Politif^l 
Agent, the sanction of the Local Goiemment slnll he rcqnircd : 

ProMcled, .al«o, that any proceedings taken against any pcr«on under this fcction which wosll 
he a bar to snbsequont proceedings against such person /or the «amc offence if sncIi offence iiad I’e-'a 
committed in Britisli India phall he a Uir to further pitteerdings against liim under the I'ereijn 
Jnrisdiction and Extradition Act, 1870 , in respect of the Ptnic ofTence in any terriforr beiocJt^e 
limits of British India. 

Pi'o^iosed ,liijeiif7me«fs /o fAr.SVrFloM .-— /h section ISSo/^fi# wTI Co<U,i^firr iron?* ‘•/'rnn H f' i'", 

Ihe trenti in «iBy e/ thf j>nrritin^ trcthin r/ thti CA<T^'/fr” $hntl be in^'rtci. 


Notes. 


(1) VreUmtufii'ii. 


1 Scope of the Section.— The wonl “Icrriton” j 
in the first pros iso to JSS Cr P. O is nsed 
in that proviso in reference onlr to territories of 
nn) N'atirc Prince or chief of India Tlie word I 
cannot inclnde the lli;'h Reas, since thej nre not I 
part of the territory of any St.atc —5 1.. B. 221 I 
(F. B.) 41 B COT. ; 

7. History of tho Section.— R IfiSCr P. C has 
heen nniended »o ns to confom cnclly t«» 
the statutes empowering the Indian I/'yi'lJturc 
Tho hrst parairmpli curicspoudi to tin- tndi.in 
Councils Act 1 ‘>(j 9 [32 nod 3.3 Viet 0. HH], the 
Snd pamirraph with ttic Gorernment of India 
Act 18C3 [2^ and 29 Vict. C l.'i], nnd the thiM 

f arasraph with tlio Indian Cooncits .\ct 1N>I 
24 and 23 Tict 0, C7] The amendment of the 
proriso 0 S ISS Cr r C seems to hare been | 
made iii new of tlio judgment in 13 B It" | 
(Queen V Daya) and to aroid a confiict of jori*. I 
diction with the Coorts of Foreien sorerelpns and | 
the Courts established by the Ktntr by nn order 
in Council under 53 and 54 Tiet C 37 —(0 S 200] 
There is pood roa»on to belierc that the wonts 
“where there is no political apent” were addeil 
in 1S99, to remove tho difficulty which had 
previously existed in cases where offences had 
beeu committed, for instance in sneh places as 
Goa where there is no political agent [41 B 6G7]. 
3. Application of tho Section.— Tho proviso 
to S. IbS Cr r C is universal in its application 
and is not restricted to Xativc Stale* in India 
[6 S. 2G0] The proviso to S 18S will come into 
operation only when British Court* cannot get 
jurisdiction under Ss 179 to 184 nnd has to 
depend on the first part of S ISS to get jnri«d«e. 
tion ^ Snrely it could not have been intended to 
restrict tho enlarged liberties nnd privileges as 
regards jurisdiction given to the Courts by the 
previous sections [20 M. J. 235]. 


' (^) Meatilng nml iuterpretatton of terms. 

4. As to definition of “India,' and “BritwJijBdia" 
[See S. 3 (27) nnd 3 (7) of General Clauses Art X 

. of 1697] “Political Agent" [See S 3 (40) i6id]. 

5. The term “Servant of the Queen”— 
denotes all officers or sonants continued, 
appointed or employed in India by or under the 
nnthoTity of the said Statute 21 and 22 Vict C 
IM, entitled “An Act for the better Govemmet 

. of India or by or under the authority of the 


• any Govermn''af’. - 


fiovcmment of India 
8 111 P. C. 

G. Tho yyord “placo” in the fif*t paramrb 
the section inclndcs High Seas wittim its • 
41 II. (307. 

7. Tho orpro85ion “where there i3_ co 

pohtfcil Agent” means “where *■ ' 

Political Agent for tlie timtory lu wlica >- 
‘offence !s nllciicil to have been csmuiit'clis 
ejcludex the notion of tlie high sea*.—'’ i ' 

8. Tho term “Notlvo Indian subject ^ 

Her MQjesty”-.Mr..nx only a Xoty-e 
>if]urt ami not ifc/ncbi A »'Jii born et sh , 
Briti«b India was held to be n Bntish ^,1 

withstsniling that the father was not fl 
Brui«h subject [9 P. R. 1893) 

RiomI residence in British territory ouu tb 
fnet that the jierson owns ^ i«h 3 

eannpt male Idm a lUjure subject [1 P U • 

22 P. 11. 16S3]. 

e. The words “msy be found”— do** 

to mean not xvhero a person »r fl). 

where he is actually present— [ 2 K. 
cf. 1 P. B 1011: See. IS B 147]- 
Indi.an subject of Her Majesty comnuttw 

*nd xvas brought do*» 


offence in n Xntivo Stole and was 

.CforftoAborf.Md.»''", 


or came of his own accoru • tt 

■was found at .Vbtnedabad within the me 

the section [ G B. 622 ] Where “ ’L with 
country and is charged before ft ;i mil 

an offence under the Indian Penal Co > 
not avail him to say that he was 
illegally from a foreign country. The P 
npon which tho English eaxes to o 2’3 

based underlies also S IBS Cr P. 0. I 
See 16 B. 167] . . 

[ Illustration. — A foreigner m the m 

Punjab Governiuent, who commits a 
Jhind can be tried and convicted of 
any place in British India m which be m j 


fonnd. — Ulus (cj S 4 I. P. C. ] 


. this 


section is 


usd 


„e,l d.e«l»* 


10. The word “charge” 

in the same sense in which it 

in the Code— 8 B R 607 (511). 

11. The word “territory” m the first pro" 
fi»e Kote no 1. above. 

f3^ Sanction atid certificoK' 

L2. Sanction of the Local 

Under the old Codes, offences cemimr' 



7& 183 


cimvd' oniMmii* oix oi ni:iTi’>ii 


82d 


nnii*}i ml ll«T''«>r<* «'* l'« 1i» I 

1ir»1 Ar''Ti'*. r^ill 1’'* tri' 1 in llntt*h 1 

riv^nirrt Ir (Ik* I 

[ '1^ Kit tri (<i!^rnr>' r'-TTimiMrcl in hnni)t2 A. 
21‘>(r.n.l [in C>i'rn»]' **• ’ 

J4 n 227 ] linJ n. tr-r II rrf'nl ToV. 

■ trnl oiUiriiit t? r ♦iririirin rf 0 »• J/inl fintrrn 
tnrnl will !•'’ [ r, S ( '"1 ni'" 

»t !,»• pRVnfi* In ] 

3. Oflcnco cDmmittoi on tho IUrIi Senji -1 

N'f> ^anrijnn I f iln 45ni rrnrx-nt or«‘pr K 

1*'*' Cr P C ■• fi'''v«««irT fp'f tlji* tml < ( n VatHf 
Inrlian in rntjw rl nf nn ofT<'tiri» cninnuilnl 

rntloHirh 11 rJI(F. D.)3 I 

4. Cortiflcato nn caaontinl requlnlto of n I 

valid trinl —Til*' mrlirini" i« «n I>n*l ' 


I'rrliminarT rorjnltiic «f 
r««rntiil t'l Bn rnqtiirr 
mrnt na tn b fnal l*nfpir 
A. IC«. (d) A N 


jirnliminar 
T llir Cotir 
► 'i I 1 Ilur 


111 It i< n< 
t'l ri'niniii* 
f.f v«>»inn — 
nit 2t II 


5. Doas tho want ofcartillcito Invalidate , 
tho proceedinga.— Tiirn- »-inip conflirt nf . 

nilint'« fin tlm jmint K»«»'j'tinc tlir I’lmjali Chief j 
Court. «11 .ithf-r Court* lire hfl.l that lUn i-ro 1 
Ti»o i« im]>pntirc anil the want of n ccrlificato 
hr Iho I'olitieal Arrnt will inrali'hto tli«' ein|Uir) 
commitment or trial . nml tho ilefict raniiot lie 
cured by S 512 Cr P C f It* t lO'l 21 \ S'-fi 
(>0 A N M, ao Cr. 270 (t) 21 H 2'<T 10 II 
IWiRII n..-ii3 it„t S70. M M in AM n 
8M T 51 aWurUS 7 Cr 1M(M) {7-VM) 

L D 331 rVff aNoCR W] In iho Pimjah, it 


83 P R. 18Ss 30 P It IhMl- I P it 1902 
(P. B.) Contra —11 P » IflSW] 

18" Cortiflcato produced after oommonco- 
ment of enquiry.— In liombny [R It It 007 

12 B R CW7] It has been licM that tho ccrtihcatc 
of a Political Apent required under thi* section 
can he obtained after tho comphint has lieen 
filed and the enquiry bepun The Allahabad lliph 
Court in 21 A 2:o'lieM that tho fact that the 
certificate had actually been npncd by the Poli- 
tical Apent before the commitment «n* of no 
erai!, as it was not produced till iiftcr the com 

niitment— {21 A 2501 

Magistrate is ox ofllcio Political 
Agent.— It has been hfld that it is no answer to 
the want of a certificate that tlic Jlnpistrato who 
tried the ease was himself tlio Political Apeut.— 

13 11 423 GM 23 19 A 109 (’81) A N 85 

8- Cortiflcato onco granted cannot b© 
revoked or recalled.— It is not open to the 
rohtical Agent onco ho hns issued a certificate 
either to ret ole it fRat 253] or retoll the same, 

(14BR 337]. ^ 

19. An ’"C . .. 

the 

Stal 

•ng 


right III try subjects of the htale nrresteil in Ilntish 
India cannot laVe llie place nf tlm certificate nr 
sane linn ciinteniplaleil Li .S.lKSCr P. C.~I2 A. 89 

20. Whero tho oCTonco is not a continuing 

one. The nH.'iicP of liifn'ippiao not being a 
conlinninp ofTenee, the fact that a person ncciitcd 
f)f rnmmillinp such offence in a Natire Htntc, 
i* arrested m llnlisli India, does not give tho 
linlisli Courts jiirisilieti'in without the ccrtificnto 
of the Political Apent ns reijiiircd by S IPS Cr. 
PC n \ 4-'.2 

21. Proiccution ncod not bo csnflnod to tho 
charge montlonod in tho cortiflcato.— 
An order of commitment is pood, notwithstanding 
that It IS an onler of commitment on a chnrpo 
which js not sjiccifi"! in the ecriihcate (SM.T, 
2i)l] The certilieate granted under S. 18S Cr. 
I* C In respect of a certain set of facts will cover 
every charge which the facts disclosed in tho 
pruceedin.'s will sullicc to sustain nml the Mapis- 
irate i« not restricted to tho section mentioned 
in the certilicntc [33 A G14]. 

22. Conditions procodont to jurisdiction.— 
The Mapistrato wonhl hare junsiliction under 
.< IHS Cr PC, if the accused were Xatire Indian 
subjects «f Ills Majesty and tlio i’olitical Apent 
of the Native State where tho ofTcneo hat boon 
committed had certified tint the accused thoiilil 
be tried in British India —7 S 87 : 5ic 8 C 085 
(F. B.) 


(4j Mi.>tceltiiiicoit>t, 

23. Abetment in British India of oilbnco 

committed outside British India.— Before 
the addition of 188A IPO which is as follows 1 
— ‘A person abets an oflcnco in British India 
within the meaning of this Code, who in British 
India, abets the commission of ony act without 
and beyond British India which would constitute 
an offence, if committed in British India,' an 
• I I). < «i Tf.,!.-... Qi,i in British 

Toign torn*. 

[See 19 B. 

24. The Code applies to Bangalor© —Though 
the Cinl ond tlilitary Station of Bangalore is 
foreign territory, belonging to Mysore, tho Crimi* 
nal Procedure Code is in force tlicreiii, by virtue 
of declarations made by tho Governor General 
in Council under Act XXI of 1870 — 12 M 39. 

25. Sectioa mapplicablo to oiTeiicds uidor 
the Post Ofllce Act. — Offences Qgamst the 
Indian Post Office Act (VI of 189S) committed 
by officers of tho Portal Department, employed in - 
places outside British India, are not governed 
by S 188 Cr P C —See R G7 of the Act 



offences alleged to have been committed by Natiye 
Indian or British Subjeejs of llis Majesty, beyond 
British India , and not being m u Portign bUto 
as defined m that Act, and issue wnrrants tu 
arreet the accused. — 8 B. R. CQ7« . . J 
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COflNiyiXCl!. 


[Sec. 


27. As to procedure to bo followed in 
obtaining delivery from a Native State 
of a subject of such State, chirjfpil with 
fltj offence commiUed in Untish ImliA — <ee Rpp 
& Ord X W. P, S. 10 p. WS 

28. DoUvory of ofTonders to Native Stiitcs — 
As regards offences coinmittod in •otne Xaliri* 
States incluilinR Jiiind, the (Sovemor (Jmer.il 
in Cooncil has directed that the offenders slnll, 
except under certain cireumstnnees, l«* handed 
over to the Courts of the State — Gas. i>f Ind. ICth 
Aug. '75, No. 87 

29. This Section does not confer jurisdic- 
tion on British Courts to try Foreigners 


for an oflbnoo committed outside Brituh 
territory.— .‘’■'•c NoU-s tinder S 177. S-ij'ra. 

30. Case may bo enquired into by 
JJagistrato competent to issue prccsi 

Ulxre n Nntnc Indian Snhject am 

tinder a wnrmnt ip*tie<l hr n Mari'tntct 
Kirst cJa«s, fur an offence committed in a F"' 
territory, and the I'otitiial Azenl’s ctrtr 
nils olitnined, hrld, tic .Miifiitrafe wn« comp 
to holi! the jindiminary imiuiry hitn«lf 
under S. s«/’rn, rc-ndered it tino('C'''«ar 

sciiil the necii'cil to the I)I«tnct Msgid 
hat [)7 


189. Whencier any sucli offence na is i-ofcrml to in f-tctioii ISS i« being jiifjuireil inlo or ti 
Power to direct copies cf depositions *1“* Ooiemiiient may, if it lliinks iil, (Ina cl tliat copies 

and exhibits to bo reccired in cndcnce. depositions miidc or exhibit^ prociiici il before Ibe Political Xi 
or a judicial officer in or for the territory in wliicb sucli offence is alleged to liate been comnnl 
sliall be received as evidence by tbe Conrt bolding such inquiry or trial in any case in ubich f 
Court might issno a commission for taking cvMeiiee ft** to the niattein to «bicb .siicli depositions 


exhibits relate. 


h . — ComWiowt requisite for InitlalUni of Prorccd/nys. 

190. (i) Except as hereinafter protided, any Presidency >rngi«tratc, District 
Cogaisanev of eSenccs by Magia. S«lMUx5s5ona\ Magisliate, and any other Magistrate specie 

empowcretl in Ibis behalf, may take cognizance of any offence— 
(a) upon receiving a complaint of facts which constilule such offence j 
(fc) upon a police-report of such facts ; 

(c) upon information receiied from any pci.son other than a police-officer, or upon Ins o 
knowledge or suspiciou, that such offcuce has been committed. 

(5) The Local Government, or the District Magistrate Mibject to the general or speci.d o 
of the Local Government, may empower any Magistrate to take cognizance under sah.scction t 
clause (a) or clause {1), of offeuces for winch he mar trj* or commit for trial 

(5) The Local Goiernment may empower any Magistrate of the fir-.t or second cl.i*« i® 
cognizance under sub-section (I), danse (c), of offences for wbicli be may try or commit for tri.i^ 

191. When a Magistrate takes cognizance of an offence nndur snb-=cetion (J), clause (0- 

Transfer or camnntment on prccc<lmg section, the accused shall, before any evidence is 

application of accused infonned that lie is entitled to bai o the case tried by anotl 

Court, and if the accused, or any of tbe acensed if there be more than one, objects to being 
by such Magistrate, the case shall, instead of being tried by such Magistrate, bo cotnmitte 
the Court of Se-ssion or transferred to nnotlicr Magistrate. 

Proposed Amciulmentn to the Sertion.~For elaaie (A) o/sHh-.vilion (1) o/ section 100 p/ *' 
Qniir, the foltoxBiiig claufe dtall Ic suh-’lifuted, namelg 

“(h) Hji.m fi irimt of fiich fuel* •'inileloj Oni/ l"dice-ftffcei,” 


I. Scopo of Section 190. 

II. Disqualiflcatiou of Magistrates (S. 191) 

III. Taking cognizance. 

IV. Complaint. 

V. Tolioo Report. 

VI. Information. 


.trrfint/eineiit o/'A’o/rs. 

VII. Gognizanca under Cl. (cl. 

VIII. Brocodure. 

IX. Effect of irregularities. 

X. Transfer. 

XI. Miscellaneous. 
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MiyiAt.uicwiov or ji ioi<nri; m.** 191). 

I. SCOPE OF THE SECTION. 


1. Tho Objcct—Tl.- rl.jpct rf Or Crt-Jo l« »Ut 
WfcTP pr'’f'v\!inr* •r'* *»Vrn •>r^in«t nn ntvowl 

»nr>i pi« wonl'1 \ nre I im to b rootl of 
B MBri'tmto fnn»t 1 irc Kfr-rc him know. 
Iislrc rilhrron « romptaint or «l~'n poJico 

fTr*.>ri —11 J. Til 

2. When a camplfiinl must bo filed only by 

tho perfon Aggrieved. — Ti.o l»w hi* mvlo 
fporial mill Top»pl onlv l<» ortlfun 

ofT.rcf. p r ofT. rcr. tih.W « liij trr’.MX or XXI 
1. r C. op 4'« nn 1 •l''S I 1’ C tl.it* com- 
pUint nin*t 1.0 mulo .-air |i_r tlip prr'on 

hr tl'P offrapo » ^nVml nilo ""y /yrro* 

liTiaj: Vnowlfilro of thr romwi»*inn of an offonre 
mir K-t tlio hw in notion hr a comi’lnnt rtrn 
thunfli lip niT not Ik* j>rr*nmllr inIrrrM*!! in or 
affpclo.! In Ihoo^rncc rrcojitme in*» ami ' 
2^'Cr. 1* C lliorr i- roll.in? in 111 ' C«Ip »l«n"««>K 
an inlontion to confino jirmocijlion* to ttio porron 
OiPWtlr iajiirml— l.T 11 T/X). IS .\ 14 Cr 

■JO-I <0) 

3. Cognizanco of tho ofTonco of o person 
not montionod in tho complaint.— '>np 
I..wa»f»..7f4«p.| hr tlip Tolico Afirr oxiimninp 
tLe inTC‘ti}.-ilin? ofllpcr the >Iaci*lnite enn'Klcrcd 


that ono S alioiiM ho jninril nn neco«o<l person, 
lie nocorilinj'ly i«jnecl p.occss n^iinst S. and 
Inpil liim nlontj with L (IJolh men were evcntnally 
conticfoil) ' 

Ilfl’t that the Mnci<frnte ira« li'iind to aeo that 
jn«tico WB« done in repard to any person who 
miftlit he pa««eil hi crnlDiiee to be concerned in 
the offence under enquiry “This principle 
aeons to hare been expressly emboilied in S 351 
Cr r C and it applies equally whether proceed- 
mt"! started on a complaint or a police report. 
I hold therefore that tho Mneistrato took co;mi** 
»nec of ti's. offence nndcr Cl (b) not under Cl (c) 
of snhsection (I) S 100 Cr P 0 and was conse- 
quently not boand to act under S 101." — Per. 
Prake llrockman J C — 0 N 05 2(5 0 TSC 4 C X. 
3(57 32 P n 1P(M See also 21 C X 050 4 0 X. 
5G0 15Cr54G(e) 

4. Application of the Section to Misc. Pro- 
ceedings. —S 190 or S 101 do not apply to pro- 
ceedings under chapter VlII [27 A 172) Al- 
ihongli the section m terms apply only to offences 
tho priDCiple applies to tniscellaneous procecdinffs 
- [•» Tat } 7 2*1 C 392 Cr R 401 of IDOG] 


II. DISQUALIFICATION OF MAGISTRATES (S. 191). 


8. Deputy Commlaaioacr in charge of Court 
of Wards.— When Deputy Commissioner ns 
such (representing the Court of Ward*) granted a 
leaiotoonaC and on certain information, issued 
warrants (as Collector) against 0 for offences 
committed in respect of tlic lease— Acbl— he was 
not competent to do so as by such action ho was 
practically making himself u judge m his own 
case— 10 CS 7“os»3 Cr 4“'^ }c« 37 C —I 

(Per Stephen J ) 


Note.— Under the law tho Magistrate under such cir 
camstarces cannot himself try or commit for Insl 
any such case, hut he may none ^ 

cogDirance and i«suc pioccss — 37 C 221— (re> 
Curnd,,^ J Stephen J Contm) 19 A N. 74 
6.— Magistrate also Chairman of Munxcip 
ality.— Where Jlagistrate as Chairman of a 
Mnnicipal Doard initiates proceedings, ho will be 
debarred by S 55G Cr P C fiom trying the case 
—10 A. N 74 

V.— District Magistrate also President of 
District Board —A District Magistrate who » 
also President of the District Board, is compo- 
tent under S 100 (1) (C) Or P C to fake co^i 
tanco of an offenco upon information receded by 
him in Lis capacity of President of the Distntt 
Board —21 Cr 34S (M) See 37 C 221 {Per Cam- 
Co,t 10 C X 770 

■8. The object of S. 191 Cr. P..C.— The ®bj“t 


is bound to inform an accused that be is entitled 
to hare tho case tried by some Court other than 
the Court of sDch Magistrate — 11 A J 331 

0. Why tho right to claim trial before an. 
other Court is giveu.— The real distinction 
between sub clause (c) and sub'ctaoscs (a) and (b) 
ofS 190(1) IS tliat in the two latter cases, an 
application is made to tho Magistrate to take 
cogmzanco of the oOcneo cither by a complain* 
ant or by the police, while in the former case, tho 
Magistrate takes cognizance sue mote either on 
his own knowledge, or saspicion or information 
rcccircd from sorne person who will not take tho 
rcsponsibilitr of setting tho Uwin motion In 
this case, the law partly out of regard to the 
eu'iccptibilities of the accused, and partly to 
inspire conGdence in the administration of justice 
allows tho accused the right to claim to bo tried 
before another Court — 15 Cr 369 (S ) 

10. The principle under-lying S 191 Cr. 

p, C. — Tho principle of this section is to clear 
away everything which might endanger suspicion 
and distrust of tho tribunal, and to promote the 
feeling of confidence in the administration of 
justice which IS so essential to social order and 
security — SceSorjaiifv Dale 2 li D. 558. 

11 , ■ - . _ 


to comply with them The Magistrate has no 
di-crctioii in the matter fI3 A 34-'0 Stlenee on the 
part of tho accused to take objection as to the 


plaint or upon a police report, 
take action nitliout such indepe 


It ne mooses »w i 
ident report, be J 
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coLici: itfci'oiiT. 


12 . Extentofthe rights of tho accused.— All 

tJmt tfic nccn«ctl N rntftlpd tuulprtlii^ section is 
to liaro tlio caeo trio.l Uy nmitlipp Cnnrt. Tlio 
Foction {.'iro-i tlio nccii«p(l no n^lit to solrct or 
determine for liim«olf liv wlml otl.er Court the 
lase is to be tried [7 11 11 0:17 See 22 M. US] 
Tlicrieht iio« appe-ira to be thnt the nrrtised arc 
only entitled to objett to n trial hr the Magistrate 
tnhin? co^ni^atice under Cl. (C) ot S lOOImtthe 
JlfifTiitrato IS not bound to transfer the ease lie 

imy elect to commit it to the Court of Session 

[22 M 1 18 2G C 780] 

13. Objection to be taken at the onrlioat 


[ Sec. 

- Staco.— Tim necH-rd if he clrtti to be Iriellr 
aniitlicr Court, must siffnify his electinn he 
any e^iilence is taken — I’b I’. R ]8i>l (p S2) 

If. Appeals.— A subordinate Mnjislnle who 
coffiionnce of a nto nmler Bub« {Cjf.fl'nr 
not after bepfimiiijj ni'lriet Jiaristrite henr 
aj’l'cnl from an eimviction in tint CT«e, aithc 
it Inii lieen (uml liy anrllier .’Ifafflslnte , irit! 
foltnwinir the procedure hid down in S IQl 
C X. ns] The rule loirmer will not apply 
the Mn'rJ'.tmte did not take co7ni»ance bat ric: 
<tirectcd summons to iaiiio [20 C. 809] 


111. TAKING COGNIZANCE. 


15. Accused cannot bo summonod •without 
taking formal cognizance.— Whem subse- 
quent to the connction of some of the oeru«ed the 
the District Mn^strate while inspeelinsj the police 
outpost made a note that the romaininft Accused 
should he aent u]i — held — that proccmlini* taken 
on the basis of the note iMthoiit any one formnllr 
taking cognizance of the ease are bad and must 
bo set aside— 3 C J. 87. 


16A. Note— A Jlagislratu has power to make orders 
under S ISI (2) Cr ", C without lokinir cogni- 
sance under S 190— (5 M T 2’>9 


16. Under 'ci. (a) and (b).— Magistrate can 
(a) nod (b) take cogniisneo against n 


under Cl (i., ...m, ........w 

prosecution witness when m The course^ of' the 
trial, tho Magistrate found that the offcnco was not 
committed by the accused but by the witness — 
4 8 258. 


17. Moaning of “cognizance of anotfence ’ 

The CTpreF^ioTi cognizance of any oiTruro iJ 
oquirnlent to “cornimnee of ntiy offender" [4 
2.18^ Rut n >faci*trite Inring taken cocaitii 
of nn offence has jurisdiction to hoM Jodic 
proceedings in regard to nit pcrseii*. wim, I 
fiirtence shows, nre the offenders [21 C K 9 
1 0. K. ijro] The expression “to take cciaizisi 
has not been defined iii""tfic Cr P. Code so^ 
ditllciilt to n<ccrtnln nt what precise *t*f* ®' 
case cognixanci’ is said to be taken Wbef 
Mngislrntc in charge on reciept of a police rtf 
inaki-s oTCr the case to another Magistrate i 
ciiquiry nml the latter after taking CTiQ«e 
summons the aeensed the latter and fhtforn 
can bo said to toko cognizance [17 0. N 793 ' “ 
cr. r. I. 1014] 


IV. COMPLAINT. 


19. 

20 . 


«- \<Ji (ir.if.loC' .V 234 83 C. 141. 

receipt of complaint.— s«- 

(e) Procedure 

“0^ aggrieved. 

Compliint files by any person aware of the 
commission of an offence althonph he ma\ not be 
t lie party injured, is a complaint withm S'4 cl (hi 
and a Magistrate acting on it, takes cogn.xanec 
f ® 600 • 10 Cl 18 

(A) 18 A 4Cj. 14 Cr 400 (0) 15 Cr 54C (C) 

authority for tho proiwsition 


'•liii me tacts ot a ri«» .«~l 1 . 


plnint nithin S 4 (li) —0 0. N 029. 


22. Complaint at variance vrith oral statj 

mont.— kVherc the comphint charged O'" 
persons with liming committed tcrtain offence 
blit the statement of tlie comphiunut on os 
di«closeil, offeneci of ft different kind comnuti 
by those three person and a fourth 
mentioned in the petition and the 31*3’'*’’ 
took cognizance accordingly— Arid— -he took ceg® 
raneo under cl (a) and not cl (c) 2G C. 7S6 

23. Complaint by person having uo 
Bonal knowledge , — k complaint 

■Ir’' 

fJl 


pfoinnnt umsf hnie fierfoiiiif InoicMje cJAa'’'' 

11 C. N 170 21 C R 34C(rat) 

24. Complaint not in proper .To* 

plaint returned for presentation to the p 1 . 
court, but the heading of which 

tered .and on which no fresh stamp was ntt« 

can he acted upon under cl. (a) on prc«enlatio 
18 Cr. 459 (X ) 

i„...e-AlltUt 

r Ehoni'l 

Vi^tral® 
, Coik 


25. 


—14 C. 707: 16 Cr. 369 (8). 
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V. POLICE REPORT. 


20. Cogni2!inc3 under Cl. (b).— '' i ••rr "•inwni* 

«rrf i*»u'h| }“'r*'irn nnj mfutinn'’'! In tin* 

rr'Tnf.hint <'r > r*t inf.'rmBlii.n l.iit on tl.r nf 

» rojv'rl tin 1" l.r p >lioo *firr {nTo»tir"li'>n — ' 
Ihit 111" MBn^trato |i»iV roi»n!tnti(v. of tW n*** 

nn Vr Cl, (1 ) »n.J not ('I ( ) s C X Ml. 

27. Magistrate competent to refuse to Ini- 

tiate proceedings.— ii mmpoipnt 
1o rrfmn to initnto pn«rrr<tinr» on a p..tici* report 
in a ca*'* tn «liic}i ili'Tr h no rompKmt l»nt otilr 
a report to the —I ,\. J GO"* 

Note.— In onlof to jintify pr-irordinirs nu«t art forth 
the nature of the InforTtiation Brain»t the accn«ej 
37 C I'l. 

28. The term Police Poport ns used In S. 100 
(b) includes a report under S 02 cr. 
P.c. 3 r. n. into 

20. Erideneo of police offleer in the courao 
of tnal.— WI.en a Mi?i«tnte puti in the iloel 
a person umter R. 3 jJ Cr 1' C on the ttreniflh of 
the evjileiice of a police Siib.In*pector he took i 
coyniiance unilor R lUO Cl (1) (h) (ItHO) U. U. 
(1-n) 2. ('i'7.‘oj) u n 1 w (I .V. oj | 

80. Discretion ol Magistrates.— Ma^utrato 

hannff before Jiten a poliee repjrl ruhtmteil wn<ler J 
P 127 (h) mnr iletermine a« he thinks etpeJient 


either to tok'» no ensniMnee or to take cojni*inco 
un-lerS IMVcirliy. 

31. Define. — a police report mentioned in S. liW (b) 
Cr I’. C it not limited to a report mentioned in 
K 170 Cr. 1’ C and the preeedinfj jectionr~H 
.1 J-.X-JJ. 

(NotO —lint in order that a poliee report may be acted 
upoti it mint »et forth tbe nature of the informa- 
tion oTnintt the accused — 37 C. 4'*] 

32. Doport in a non-cognizablo case.— The 

police report mentioned in S ItX) (1) (b) Cr. P 0 
■4 a police report » ithin the m'-aniny of S 173 Cr 
p C that 1* to iay a report in the course of an 
■Rteati^tion of n co^-nizablo offence— 21 Cr 2G3 
(Pat) 40 C 821 11 A J 311. ClllU B 1119 
(Ol 00) V. 11 1 22. 

Note —Bat tbe expression poliee report in C! (b) of 
.R 190 (J) Cr P C does not include a report by a 
police olheer e/hi« oirn motion ina non-cojnirable 
WO-2G B 120 (P. B.) 23 C. X 470j 

33. Report Of a Sanitary Inspector of a 
Municipality— Cannot be trentod as a polfco 
reimrt witlnn the meanietr of Cl (b) unless ’he 
has been authorised by the Governor in Council 
Kodcr S 2S2 of the District Jiunicipalties Act, 
to exercise the powers of a police oSleor— 18 Cr. 
r.tl (M) 


VI. INFORMATION. 


34. 


85. Information should bo recorded.— 7 
cognizance under sobs (c). I 

88. Report under 8. 02 Cr. P. C.— Report by 
Police under 6 Gi Cr P C is not informalioo [ 
within cl (e) but is covered by cl (b) 3 P It 1910 

37. What is not information within S 100 
(1) (c)— 

('ll Tho order of a District Judge directing tbe 


prosecution of o guanlmn of a minor cannot bo 
regarded as information nithin the meaning of 
S. 100 (!) (c) Cr P C 87 P I. 1010. 

(h) Where a Subdivisional Afagistrato listened to 
infoimation given by the Police and ordered them 
to cAafea the aeoused under 8 143 I. P 0 
— that the Magistrate really proceeded under 
S 190 (b) and not under S 100 (c) and was there- 
fore not bound to proceed under S 191 Cr. P. C. 
— 3 P R 1910 

(r) A Magistrate is not competent to act under 
S 190 (1) (c) Cr P 0 on any information which 
has been transmitted to him in any other public 
capacity — 37 C 231. 


VII. COGNIZANCE UNDER SUBS. (C) 


38. Magistrate to follow S. lOlCr. P. C.— 

When a Majjiatrate look cognizance of ft case 

r- ’ ’ < . . • , >1 — .1 — B-bor 

I aing 

• the 

procedure laid down m S 191 12 C N 43S 

30. What amounts to taking— 

i®) A Magistrate passing order for issue of summons 
in a case placed before him by an order of the 
Oollcctor couc’-ed in foUowing terms . "See under 
what srctiona the accused can be prosecuted Put 
°P the case before Mr. Dob for the necessary 
order,” takes cognizance of the case under S. 190 
10(c). 12 0^.439. 


(h) Where names of the accused were added by 
the Public Prosecutor after tho institution of tho 
complaint the case against the newly added 
accused was taken cognizance of by the District 
Magistrate under S 190 (1) (c) Or. P C and 
thatS 191 applied to tbe case U Bur R. 327. 


41. Provisions of S. 101 mandatory.— Tho 
competency of a magistrate to try a person for 
offence of which he has taken cognizance under 
Sob. (1) Ci. (c) is contingent on a strict observance 
of the provisions of S 191. These provisions 
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aro mandatory and iiesloct to eonlirm to them 
inaVca the trial null and loid 5 X. 113 : 0 G. N. 
202- 13 C P. I'Jl, 

42. Informatioa from polica diary.— ^\Tjere 

the Magistrate cnfiiiiring into a charge Against 
only one man, issues nnrrant against t others on 
the basis of certain statements of witnesses 
recorded in the police diary, he taVos cognizance 
underS 19> (I) (c) Cr. P C— !latj«l. 

43. Cognizanco of oCTonce not montionod in 

complaint. — Cognizance of offences of different 
kind from tlioso mentioned in the petition of 
complaint ha«ed on the complainant’s examination 
on oath is cognisance under 01 (a) and not Cl (cl 
-20 0 7SG=3 C K JOl. ' ' 

44. Cognizance as a result of private con- 
versation with police officer.— A Magm- 
^ite as a result of private conversation wilh n 
Police In<.ppetor directed tho case to be sent up ' 
for trial, lie tried the case and rnnvicted the 
accused mtliout giving him an option under S. 

— held— ho took cognizanco under Cl. (c) even 
though there «as the ii«aal ehnlan and it was 
imperative for Inm to give the acct»»cd •option 
under S I'il — I p L m * 


, Proceedings under S. 351 Cr. P; C.- 

Whero nccu«e<l is proceodeil against under R 331 
Or. P C , the Magistrate should be talon to have 
taken cognizance under 190 (c). Ifo is tberefore 
bound to follow the provisions of S 191 Cr. P C 
48 ^ ° CK113- 


J*??**'^ summons against the petitioners'', 
held, that the latter had issued process neither 
complaint, and although 
o. 190 Cl (c) may not strictly apply, the neti- 
tioners ought to be allowed to have tho case tried 
by another Magistrate —17 C. N 790 

“ Proooeimg under Burma 
Village ACk. Uhere tho ConimissiODer. Peen 
Umsion, in a proceeding nnder the Village Act 
f iatnct Magistrate requesting him 
to proceed under S 47G of tho Cr. P. 0. for an 
offence under S 199 I P 0 , hehl-y,o sanction 
District Magistrate conld 
""‘ler S 190 (c) and transfer tho 
730 Magistmte under S. 192.— II Or. 

48 Cognizance on the basis of a letter from 
a superior officer -A gunner to t“ 

Cantonment Jlagistrate Mnrree, that one B bad 
rcpc^rted^Cmatte? 

Unon fVi.a fi for action. 


//(•III.— that the Mngistmte took cogtiinrccc 
case umler H. IfO (1) (c) Cr. P. C. P. L I 
40. Rocommondation of pro’socutioa 
PoiicO Offi03r. — wiicro police after iavci' 


cogiiirancc of the ca«o on his own ioforna 
within tho mc.aning of 8. 100 (c) Cr. P. C 
(’07) A. X. 93. 

CO. Magistrate acting on his own kno 

lodge. — Will re mngistr.atc acts on his own kn 
lodge of facts under 8 190 (c) Cr. P C, tt 
bound to proceed under P 191. 


61. Cognizanca under cl. ( 0 ) no bar to pj 

liminary enquiry.— The fact, fliatn madstr 
tool cognizance under the prorisions of S W 
(c) Cr. P. C , is no l.ir to tho Magistrate hoM 
an enquiry preliminarr to commitment. 20 
17 (t.) • 2tl C. ThO ! 21 A. 109 S c 22 M. 

62. r* f-'" ■’ ■ .-■ ■■ ' to mifCOll 

■ . , S. I"0 ' 

I offence*, * 
ply to ca*ci 

ix ini«ccn.ant’Oiis character— cjr— to proceiMJ' 
under R.*1I0 Or P. 0. i 4 I'at JT.lf'CSS 
S-1- r It, Xo. 401 of 1100 But Sfc 27 A. 173 

63. Application of tho clause.— The po* 

of I a Magistrate to proceed on information ano 
S 11*9 (I ) (c) is intended to bo nied in » 
which a Magistrate has good reason tob«U« 
that there has Icon a serions lofringcpe®* 
the Ittw, but is unable to take action m the op 
nary manner, because tho party ■tt?*’*®”- 
eithcr unwilling or nnabl© to prosecute. - 
J. C57. 


64. RoHos report a bar to cognizance nao 
Cl. (c).— It is not open to tho 
toko cognizance noon the report ofony r , 
Officer under S. 190 (1) (c) 2 Pat J- 

5B. L. 271 


fflmt does not ninoiint to faKinff 
zance mitlev Cl. (c). 

66. (a) A complaint was filed by 
soer of a Municipality under the 
the Vice.Cbairman. Tho overseer was , , 
' on oath and tho accused was then summon ^ 
appear — held — that the prosecution ‘"i \ 

under cl (a) and not cl. (c).— 18 Cr 273 (w ) 

66. A trial commenced against A 


zanco under S 190 (1) (c) bat amounteU to ^ 
cognirancc upon tho Police report of to 
under el.(b)— 18 Cr, 425’(A} : See 20 C. 
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7. (') On' S I lli" llnnlilo M. 

Jii« wife *n Hwo <l>nz1il''r« «iTi l''r fill *niJ 
I, r. C Leti;: l.-fore tl e <hio fite.l for enquiry, 
Ve riH'ie ft |>eiiiion of witli Iriwsl <• f the rs*e, r>n 
the I7lh Sej.t , inn On the n''th Sept Oie Ma?i«. 
tnite pit»eil the fnllowin? onlrr “The com 
plainftnt i« pre*en1 lie npplie-l hefore, riTinif he 
W»« unwill;tie to proreeil With the ri*e TIii» I* ft 
rerinu* churre The witne«ie» rnij«t he etam5ne«l 
Pnnmien them uricj fl* the ra«e for the .Tf^l Oct 
next” On tie JIlJ, Kerr l!Mt the fnllowitti* 
nnler w** pn««e(l “Ilen<l f>o!iee paper* nrnl the 
eriilenre The renl eotnjilainant U the pirl name.! , 

R 1) (wifetf S) Trotn her »tatement ftntl the I 
Italement of otlier wittie**e«, >t appear* that there 


la no ffttSafnetory cridenco opninat tho persona 
complnineil Bir''5naf There is howercr eridcnco 
•painat one 1) II nnd n woman caUecl D Summon 
them under S« 312, CM, 3*2 I. P. C. Fix Iho 
ca«e for the 2n<l Deer next"— hoM that a magis* 
trato having taken cognizanco of a com* 
plaint, could also prooood against other 
person or parsons, who nlthoiKjh not men- 
timnl tfl ffie eeiiip/ninf, appcaroil on ffie rt »<?««« 
for the pro'i-cution to hare been concerned in tho 
rommiaaion of the offence. That in so doinp, 
the Macutrato toot copniranee under cl (IJ (i) 
of 8 lt»0 Cr P C The prorlsion of 8. IDl 
therefore dnl not apply —15 Cr. 610 (C). 


VIM. PROCEDURE. 


>8. To bo followed on rceolpt of complaint 

It ja inetimhrnt on n Slafi'trale upon receipt of a 
complaint to Bt onee examine the complamnnt if 
he does not tmnrfor the ra«e under S I'tJCr PC 
lie could only order nn enquiry or inre^licfttion 
in Bccordanee with S 202 ftnd he could make orer 
the ca«o to tlie police for enqiiirr He cannot 
take anr action '‘ja«t as he mijrht choo«e t O 0 | 
127:20Cr 113 (Put) 

59. Strict oamplianco with provisions of 

8. lOl-is neee««ary when a niacistmte takea 
coaniraneo uinlcr cl (c) of iiihi (1) of 8 IfW 
See— (”) Cotrnizance nadyr *iih« (c) ( ) 

00. Omission to oxamtno tho acousod.— s 
192 which lays don n the conditions requisite for 
initiation of procecdin(.'s must be read with 8 200 
Or P 0 The cofrnizanco of an offence by a Moffis- 
trato IS not complete until lio has oiammcd the 
complainant on oath Failure to otamino tbo com- 
plainant on oath ritiates tho entire proeoedmjrs^ 
It IS not A mere irresularity curable by 8 53. 
Cr. P. C--30C 921 3 C N' 17 18 A, 221 2 Pat 


J r,->7 1 I’ftt T 3IG 20 Cr 7»2 (Pat) s But tee 

II M 4tt OACGO 1 P II. 1911 1 1 Pat. J.602- 
21 C N 479 4G C h07. 

01'02. On receipt of a polico report in non- 
COgntzablo case.— A doly empowered majjis. 
tratc mar take eoynirinco of non-eognizable offeneo 
on receipt of a Police Report under S 190 (h) 
Cr. P C but in that ca«e, he mutt t»tme<hnlelif 

■luuiMyn ihe>ireu*e<t Ho oannot bold a judi- 
cial enquiry under S. 202 Cr. P. O.— 20 Or. 
113 (Pat) IOC Wl 7 8 75 

03. Cognizance of an oSTonoe within tho 
purview of S. 105 Cr. P. C.— klthocjth, as a 
riik, a complaint unsupported by tho sanction ro. 
quired by 8 105, should not bo accepted, tho 
mere fact that tho District Msfristrato had errnne. 
oosly taken coffnieanee under cl (ft) will not ntmto 
the proceedinua, in new of 8 621) Cr P C when 
no failure of justice has occurred in consequenco 
—13 PU' 1913 


IX. EFFECT OF IRREGULARITIES. 


Omission to take further proceedings 
under's. I9l— after takiHR cognizance of » case 
under Cl. (1) (c) IS fatal— C C X 202 13 C P 191 
85. Omission to inform tho accused of his 
right to have the case transferred 
s 191 will not fall within tho prorisions of S 617 


Cr P C It IS a material defect and not a mere 
formal irregularity— 23 A 212 2 Weir 151 13 

P R lf)91 4 Bur 259 (’97-'01) U B I 60 31? 

P L l'>0> 6X 113 See also— 8 P p. 1905. 31 
P L 1905 RIP h. 1905 3 A J. G91 10 C. N. 
775 


X. TRANSFER. 


®3" A Magistrate deelding under S. 191 Cr. 

•D r' — nCn- the case 

•• icrcise a 

e docs not 
to liaTO 


®7- Objection by accused. — If the accused 

an objection under S. 191 Cr P. C. to the trial by 
tho particular Slagistrnte, tho magistrate la not 
bound to transfer it to another magistrate, but 


can elect to commit it to tho Court of Sessions — 
22 M 14.3 I 

68. No power to refuse transfer.— IVhero 

mipisttate takes cognimnee under S 190 (I) (c), 
he has no power to refn«e to transfer the case — 
13 A 343 


42 
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70. Power to pass order undor Sobs t’t 
cognizance, i-rr ji) T«tisv 

SdboCCts.-ll.clK.tr.Vt 

tn^i.trsfeof CiTiInnC Stilit.iry Stalien llAncalerc 
a junsCirOnn (n f.itf rnriiiAnni... of nn<| irr 

sf ir’.lTo'”"'”'''' *■“'■”1'''’" Br'li-I' -Snldrcb 

C»<tlo Trosnnss 
Act —A MnKiOr.Atp of lha Cn.l rliaa «I,i. is nutho 
r.-o.l nn.lc, s liiO Cr P C l„ |.|„. 
f offpscra ujini, i PCPirjiir coswpjsinis J,.sa pnwar 

at l.t'r«r''T” '“I''"'"* un.lcrK 20 

of tljP C.,tilp ru s!«.a .,pl 

“o”w®S-?v,,“rrCwr,T/,,,r°^ “u- 

.Taint"?, O) M 

Mti.o of tl.r cn<io, fonrd that n certain othl-V 
J""” "W raae.raa.l ,|,e ,J“" 

upon iMucd process spnJost rn<l tnci 


TR.\Ksn?R OP CV«!Es UV .MtClSTItATE 

XI. miscellaneous. 


flic Jfniri«tra(e did not m-t irilliont j’bi 
fion 

I C. N. 3';7. 

74, lirrlHloii. 

(ii) HiRh Court will not intorfere wIpi 
ordnr for dim-liarfro of ncco«td od'U-t S 2 
wron? liiit i« to Pc laVcn a« refii^il to is 
pro«'Vfv}intr'<, wJirn ^fniri'trofc n cornpefe 
nnVc •ncli rcfu-nl 1 .t. f,0) 

(') U ■ ''n Di-fiiitr Cinitiii«‘1tiMir wiio U 
n<’rruiie olliccr, iiistitiitc^ procpclin"* n* '! 
trato for offoneo niriiiKt jmldic rc'i'OJi'.yp 
und'T cl, (I) (<•) and n« such his enhr i« 
ft> rctMotr. b,j ih^ Cwirt^i C. K Srt 

75, Sections IDO and IDl do not appl] 
cases under Bombay Brorcntion 
GnmbUnp: Act.-— t comphmt made t 

Mfliri'tntc in oriier to imliiee him to taVe »i 
under H. 0 nf tlic Unmbav I’fCTenlirin of Gasil 
.\ct (I\'of and not under the Cod", 
not amount to a roinjdnint nithin tic tn?> 
of the Cr, 1’. C. It follows therefore thit n'l 
B. no Dor R. IPI applies-IC Cr WT (S). 


Uiatrirt Magi-lnte or S„l,.,li,ia!enAni.ji..l, 

innmrro, i tt.m,fer any case, nf nl.fcl, J,c lias titon cegnirancs, 

■ntin.ry or lr..,l to any Ifagistralo snlx.nl, natc to l.ira. 

O/Strict jrngislralc may empower any Jlngislrale of 11, o first class wlio has W 

fbstrici w, n transfn,. ft foe inqniry or trial to any other specifietl Magistrate in 

3rn£?-i’«!f f* ^ompetent under tills Code to Iry tJic nccnied or eomnilt liim for tri>tl ; and M 
Magistrato tnay cl.apoie of the ca^c ncconlinjjly. 


1, 


CJ) oft/te section. 

Cognizance under S. lOO Cr B C p^nfi! 

„ - ’ . ' ®uy — the BlflirMmte fo whom 

Cl 19- Cr, p. a 

30 at 277 

I B 1 L B 8(;(S7}l^^JI,a; 

But ha^ 

’trato ac 

2. District Macistrarft*^r*rL^'’'-mt'^ Jt «ai] 
TPhic^ ca^ fian to 

S. 628 Cr?P c _Tj„ “ 

Ma;rifilmTe of theater 

Iwn transferred hr the tho Hi ‘‘*®® *“* 

S215 Cr. P n esin' t * ^ ^ Court under S 

Biibordmalo I'TnciKtratc^im c**^ 
ri 1017: ^10 A. 2^9 


Notos. 


3. Doouty Commissioner of Hhotak ’Jfi 
Teforence to offence on Railway Ian 
in iThind, — Under tioeeromcQt of Inilii ^ 

B, dated 1“ 3. '13, the Deputy /o 
mn'>iQuer of lltvotak has power to take cojroi*’'^ 
of nn offence committed on Builwaj" t’’® 
situated in the Jhind Jafttive State, and art 
CoTcmmcnt of India Xot 516 I. B of 17 3-’I' 
can exercise nil the powers of n District 5l3S 
trato which inclnde a power to transfer sort 
case to A Snbordinsto Micistrnfo under S 
P. C~30P. n 1917. 

4. Tho term “any cise“— does it inolud 

miscsllaneous proceedings ?— There i* 
difforenco of opinion on this point In 21 C ij 
(Sec pp 710-7), it 13 bos been hclJ*th*® * 
words “Cases" and “Criminal cases’* are ° T 

indi'criminatelj or interclnngcably in 

It i' doubtful whether the term “dny ease 
not opplr cxelusivelj to Criminal casc3ie.e“’ 
relating to ofTeiiers ; while in 35 0 211 (-•' 

it Is laid clown that the term is not restn'ctcii 

cases of offenees onlj hot includes cases on 
Ch. VIII. Cr P 0 

6. The stage at which cases under S- I® 
Cr. p. c. can be transferred,--®''’ * 
under S 107: (18) Transfer and tVifhdraw.sl 
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0 Transfor of cii*c* under 8. 1 10.-* v DWriri 

Mutri-'nto nti net titi'lT S llt.‘ O'-. I\ C with 

rrfrtTPC'' tonr'i**’ iinlrrR llOCr 1* 0.— (‘I'lC 
2n] cinl-^fo tnn*rrrrri tn mlionli. 

nato MnrNirafp nnt rntnp^lrnl t>i cn^tiluli* the 
►ame [1 S 2 s .^v ^I C 3'/) i 21 A. lAl C-ia— Rat 

7. Transfer of cJ^eq under S. 14G Cr. P. C. 

Ui» DOW trllloct that n ni*1nrt nr hill. <liTiMonal 

Man^lntr ran nrt iin'lnr S 1!'J Cr I’ C in 
rofcrmcn to ra»r« tjii'Vr rliaptrr \U [22 C 
lOCX. 10-»*v 2C J (Ut 2aM iv^l Bota 
Fiihnnlmalo Masn'lrato cannot Ik? f>mj>nw« mi 
un.lrrS llij (2) Cr I’ C totranifor i>ror.-r*iinsfa 
DtKicr S I4>Cr. r C (TiC 3T0 4C N h-'l) | 
If howorcr a miionlinatr M.api'tmtr rm|iowrml ] 
nmirr P. Iii2 (2) Iran^frra |>rocrr<iinp» nmior S 
14'. Cr. 1*. 0 . tlio IrpaJ ■I'-f-'cl m curable by S fiU't 

Cr r. c. [30 c 370 r, c. N r.vo] 

8. District MaRlstrato cm act under S. 102 
Cr. P. C. OTon before deciding to issue 
process.— Tlic term ‘'calc*' Imii not been OofincO 
in the Criminal rrocctiorc Co-lc, bnt rrmlmg 
tojetherS 102 (1), IW) (1) (a), nml prori«o [r) to 
S 200, it i« clear that it inclaile* n j'm'<v.i>»sr “t'O" 
a enmi>iui«f, as »oon na the conn'laint has been 
reccireil by the >Inpi*tmte who talca copnixance 
of the offence complaineil of .\ District Mapiatratc 

can, therefore, «inn the npp/icnti » of <icf«*r'f 
yfrioH, withdraw a comjilnint from one lobordmatc 
Mapistrate and refer itto another, nm tc/o'ca 
deemon to i««ue process opainst the accused has 
been reached— 7 X 97 

8. A transfer under S. 102 Cr. P« C. 
operates as a transfer of the wbolo else 

—A complaint was lodged against several accused 
persons , and the Mapistrflte, after evaraininp the 
complainant issued summons apiinst one of the 
accused only and transferred the case for trial to 
a subordinate llapistiatc— AeM— that tho whole 
case of the complainant was transferred and the 
subordinate Magistrate was quite competent in 
discharging the accused before him, to order 
... .. .1 . ..F gomo other 

complaint 

J 249] It 

the offence, 

vueiiueis 01 iviin.il i.og»*>*-..uiC has been 
taten under S 190 supra and he can proceeil even 
apamst parties not mentioned in the original 
complaint [4 C N 000 27 C 979] It has been 
hold however [Per }Ien'l>’rson 2] in 32 0 7b3 
(780) that whether a transfer of the whole ca«c has 
been made or not is a (question of fact depending 
on the intention of the officer making the order, ' 
whitdi intention must be gathered fiom the order i 


(2) llitic-i veUitlny to ti-<nis/fi‘. 

Effect of the tranfer.— After a case has been 
transferred to a subordinate Magistrate the transfer 
ting Slagistrato is fuiictus officio, unless he recalls 
the case The former officer alone has junsdic- 
^on to deal with application or to issue summon« 
The transferring Magistrate cannot nnke nny 
^er save an onler for further cnqoiry under S 

^17 Or. P. C— IG 0 854 • 32 0 783' 30 0 419* 


27 C s 27 C. 798 • B C. X. 488 . 4 C. X. 34G s 
4C. X. 242 • 3D, L. (np) 151. 

11 Cago«i which shovtld bo tranaferrod— 
Oiscs coming within the terms of Ss 487 and 65C 
Cr I’ C shonld be transferred [4 B L (ap) IG- 
8 B L 422 (r.B.)] So nlso cases initiated under 
S lt*> (1) (e)— N'otes under S 190-1 sripra] 
and Also cases m which the Magistrate himself is 
n matennl n itncss [2 C 2.1 19 M 2G3 But see 

4 It L (ap) IG] But where the Magistrate simply 
hciisl statements of the Accused bnt did not record 
them, he dots not neet’««arih become a witness 
su ns to be disqualified to try the case [24 0 499] 

12. Ss. 102 and 202 compared. — The language 
of s> 202 Cr P C seems capable of an interpreta- 
tion consistent with the long stinding practice 
under which a Magistrnto receiving .a complaint 
refers It to A siibordinato Itlagistratc for local 
enquiry nnd report Under S 192 Cr P. 0 tho 
transferring Magistrate cannot intermeddle with 
the case transferred, unless and until he recalls 
It to his own file Tbo provisions of Ss. 192 and 
202 Cr P C are therefore separate and distinct, 
and the powers conferred by one section do not 
curtail those conferred by the other —40 C 854, 


issues processes upon the witnesses of the com' 
pliinant does not m'ltcrmlly niter tho nature of tho 
transfer nor does it affect bis jurisdiction— 20 Or 
413 (Pat) 


16. 


pending tietoiu tiitf laaisi i/i a uciuu/ man/iei 

ey —by commitment [2 ^Vel^ 152 1 Weir 239], 

lYbere a compaint made to a Joint Magistrate 
IS M<>( I'ltMioun by the District Magictiate to his 
Court, the District Magistrate cnimo? »nfer/ere in 
the trial of the cast, and direct judicial enquiry 
by another Magistiate before i<!Suo of process, so 
as to postpone the trial It is questionable 
whether such order can he passed even if tho 
case had been withdrawn to his Court for trial 
[27 C 798J 


Transfer for limiteci purposB —it doubt- 
spirit of 
onlij to a 
It [I N. 
e IS for 

enquiry only and not for trial, tho proceedings 

before the jiiagi'trnte to whom tho case has been 

referred cannot be treated -is a regular trial 
[.tidj 


Magistrate not bound to examine tho 
complainant before transferiing.— A Dis- 
tnct Magistrate to whom a complaint is made is not 
bound to cxoniinethe complainant, before trans- 
feinngthe case to a subordinate Magistrate [5.*$ 
S 200i"/i« 9 B L 146 Con 4X P SS (>vy)] 


17. Denovo proceedings after transfer.— 
Mwgiatrato after esamin-iig all the pruseeution 
witnesses and framing charge, transferrel the 
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t'ocjjiyiNcc jn coriiT oi ‘•k«>iok. 


{Sec 


caso to anothi'r Mn"i«tratc— ’n-M — tint tlip Iittfr 
Mnsristrate slioukl bavo procccilnl <Viiok» nnd hn 
omnsion to ilo so vitiatnl tbr trnl. [ 1 1 A. 3 W : 
12 C N UO {lU): 2 M'cir ir>2: IL H. 301 s Con. 
35 C 157] 

Defect in the procoodlnga ■when not 
material. — IVlicro both the trat>«fprrinp M*sn- 
trate and tin* Mn^ntratr to whom thcm«o ha' lirrn 
transferred have lurndiction oaer the offence, any 
formal defect in tho order of transfer is immaterial 
?('*)9)A N 8]. Where an Assistant Collector tryin" 
•».», r^lleeior 


District MnK'strato lioiua letriHy competent to 
■itt 111 till' wn\ he dill, the fininal error was im- 
iiiitcrwl [l*(i A r.ll 2.1 A 319] 

10 . Invalid transfers \ tnuisfer «>f t ise l.y a 
Siibordin ite Mn 'isti.atc to the District ^Inirittratc 
IS iikui II. e, [ 12 A GO] 

20. Transfer must bo made to ilegistrato 
having jurisdiction.— .V Mndstrato Ins no 
ipower to transfer a ensQ to a Siibonlinnlo Moyis. 
trate who Ins no Jurisdiction toenqnire into or try 
the same— [GB L (np) U.5.23 0 112] Son 
transfer can lesrally bo made to a Tcsliildnr Majis. 
trato m Mn-tnn O No l(W dated 17'I*'93 
Judicial 1, lid not to <i nlfitje Jlcddmun [1 L B. 
rj9] 

(.‘ij .^flSCCllttllCOH^. 

21. Cases under Cattle Trespass Act (I) of 
1871). — A complaint under S 20 of tho .\ct is 
complaint in respect of nn offence as dediicd by 8 . 
(0) Or. V C and can therefore be tmnsfcrrol by 


the District Mnjristrate or a jrncri'tnt" fr«iat 
authorised [31 C 920 Co» 21 C. .500: 23 C 4L 

22. Proooodingfl under S. 476 Cr. P. C. 

Dnd.T the former Codes, a District .Maji'trete 

whom n case Ind been r.-’fcrrid under ^ 
r, C. conld not transfer it to a Sabordmit- 
trnte[S.r2 S' P.21 : 3 K P. 12'1] Bjt ? VjI 
of the present Code, cs{irc«sly anthoniw b'O 

23. Power to not under S 476 Cr. JP- C.^ 

transfer.— When Mn"i»trate to whnmawf 
transferred before the is«ue of 
witnesses and reeonls endenc', ' 

the truth of the comphint. he nets at a * - 
jadicial proceeding .and i« therefure ^ ^ 
to proceed n-rdiist the compUmant nna.r^ 
Cr P C.foriiii.iffeTicerLfcriodtoiu ' 

P.O [3GC.7a] 

21. Subordination of jra- 

trates.— The siibnnlination of I reside 
Iratcs to the Chief » imJ i 

Khali bo deemed to be of i_if s j 

cTtent ns tho subordination ,.,c ir. 

Benches to the District "".'l Ln nfli 

sfimo. ThoCliicfPrcsidencTMaKistrtvtcwn 

S r.2'« Cr P. C. m/r". withdraw 
any one of tlicm niid refer it for m«; 

tonny otber^sneh First C’* 

2B. T \ ■ ■-‘-'‘"'•f' jg^,trat«i 

h poser* 
llasnir* 
1573 p 7 

28, Tronsferby mogistroto WJj,, . 

—If n Mnsrislmte not |j cfl 

section transfers a case, the irrcgu 7 
by S 529 (f)— S r 30 0 809 


193 (1) llxccpt as oUierwise cvpresaly provided by tbli Code or by any otbor law for ^ 
Cognizance of offences by Courts of being in force, no Court of Session 'ball talre I 

offence ns n Court of original jurisdiction unless tbe acen- 
bcen committed to it by a Magistrate duly cmpoavereil in that behalf. ' i gs I 

(2) Additional Sessions Judges .and Aissistaut Sessions Judges shall try such cases 
Local Government by general or {special order may direct them to try, or, in the case o 
Sessions Judges, as the Sessions Judge of the division, by general or .special order, may 
to them for trial. 


rt’oiiooerl Aiuen'Tnietits fot/te Serttoit.-Insul-^tlon (3) p/seotionl03 of the 
III the I’a'C of A»si»fiinf Sc'sioini Jiulgen'’ bo oiailitd. 


I, I, I Cod<-. 


(1) .S'nbs. (1). , • 

Object of the Section.— The object of the 
restriction cnac‘ed in this Rpcticm is to secure 
in the cnae of a person charjred with grare 
offence, a preliminary enquiry which would afford 
him the Oj'i'ortiinitij of Icooiiiin^ acjuainfcd wjffc 
the eircntii-itnnce^ oj Ihr o^<*;icrs imputed lo him 
— ' him {.. i.mlc hti defence [7 M 351] 

lontcmpHtca tint in the seiioiis e.ise 


Tho 1.1 


of which a Court of Sessions '““rJlahon of 

the accused should l.ave 

case he has to answer [4 M i- 


Sossions Court not .gmix 

off'ence specified by ^00 ° ^ ti 
Court.-It IS now well 
Sessions Court has power to teen c 

original chargo on winch accusoil 1 • on 

■’mUtod or acM an altogether new ehar^ 
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m oiiLscc nv iiinH court. 


.030 


ihot tlip rliBTfro »o niMM rnti lx* «npt-nrt<'<l by ' 
tlic f'Tidonco tiVrn iK-for*' the C'mmtUinjr 
Muinftnito. (s H 201 , 0 A f.2*> . a M. 3M s 
P R a7] Tlx* rlniT'' nin*t for nn 

cITcnco toBilo put br tbo rvulrtiep, rifonl'xl Wforp 
tlip Mnn'lralp, if tliP clnr^o m n'Mol nndor 
S 22>» Cr r. 0 

lt.fCr»irtfr!!r.„nin„th<-rn»r,^cJth‘tr>nK »f thp 
rbnrpp io ftiMoil titulrr S 227 Cr 1’ C [PR 37 
Bat rrr S A TA*, • n2 C 2.’] 

3. Koto.— TliP jinacipJpB on wlncii n Rp«"ionB Court 
rhoaM •{•! in nmonilinc cliirjrr" nro wrU rtMoti by 
Kr.f J in 11 n H.27^ -“Thr inloi.tion of the 
liPciolatare i« tiial whrnevpr nn nmrnilment of 
the cliarpp nny wny tcml* to the preimlice of 
the prI«oncr, rteji^ bIioiiIiI bo Inlcn to|>re^Pnt 
tint coni«of]uonpo nn'iiiir by onb'rins o now Inal, 
or (U'j>pn<line the trial poiiiv' on, to enable Inm 
to maVe bin Oefenec, or eramitie nnj malenal 
•nitne«sc8 or to recall nnj witne«a nlreadr caa 
mined It ja onlj in the ca»c of charpea rlrarly 
rrlaM that n trial p'>pa on forthwith nfter 
amendment”. 

4. Exceptions to tho gonoral provi.sion in 
subs. (1).— As exception to the peneralrole- 
»ee Pi 477, 47R and 4'‘0 Cr P C , nl«o R 371 Cr 
r. C Althouffh under R U'3 (1) f'' >’ C.a 
Court of Senion cannot taVe copniranco of any 
offence os a Court of oripinal j«ri«diction, rcp.ar(l 
nin«t bo had to the exception contained »n the 
words “except as olhonTiao expre««lv prondod 
in this Code" Tlio rule is therefore eulgcct to 
thoproriiions of Pa 220 and 227 Cr P C [0 8 37] 

6. Amended ohargo to bo in tbo name of 
the Committing Magistrate.— "'bero a 
Court of Sessions amends or alters the cliar^ 
under 8 22C m/m, it must still be drawn m 
name of the Committing Magistrate M H Pro 
80-8.'62 



fact that the commitment was made by an oftcci 
exercising the powers of a Magistrate would be 
sufficient to enable the Court of Ressions to 
proceed with the trial. The onus is on the party 
impugning tho proceedings to show^ that there 
was no jurisdiction to commit [13 W R 1»J 
Trial without commitment is void.— The 
defect arising from the absence of any commit 
mentis one of substance and not of form It 


cannot Uicrefnro be cured hv P. 637 xnfra [42 P, R 
fiP W, 1913. S<'-’25M 01 (P C}]. A 
trial therefore by a Ressions Court of persons not 
duly committed by a Magistrate haring power 
tn cnmniit is nlira i irr» [15 M. 352 : 22 C 60] 

8. Approver. — it is unfair to put on approver, 
whose conditional pardon has been cancelled, 
on trial with tho other prisoners, in the course 
of who»c Inal lliD approver has given evidence. 
Nothing should be done, until nfter tho caao has 
been finished . and then his trial should commenco 
de Boio 15 M 352 22 C 60 10 V.’ R 43 : 
23 n 493 (491) ( ’93.’00 ) L B 636 (337) • 

6 O C 2.30 (237) 

(S) Subs. (2). 

0. Roforonco under S. 123 Cr. P. C.— A 
reference under R 123 Cr I' C cannot be treated 
as a commitment Therefore an Additional 
Sessions Judge empowered to try all cases which 
may bo committed for trial to the Court of 
ScssioA, has no jurisdiction, to pass orders under 
S 123 Cr P C —Rat 830 

10. Chflngo of Law. — Under the previous Codes, an 
Additional Sessions Judge (called formerly Joint 
Sessions Judge) could not deal with matters 
coming within tho scope of Chapter XXXII 

[9 B 104 See 1 B B 119] Under the present 
Coile [8 438 (^) m/m] that power has ben ex- 
pressly given— See also (03) A N 28 

11. Additional So^ions belongs to 


12. For power of Local Government to 
specify the Court of an Additional Ses- 
sions Judge for the trial of a particular 
case.— See 2 IVeir 216 

13. Assistant Sessions Judge --The word 

"Case" in 8 193 (2) docs not include appeals 
A Sessions Jadge has therefore no authority to 
transfer an appeal to the 61c of an Assistant 
Sessions Judge under B 193 (2) [37 A 286 

eo-npere COo) A N 199 and 7 A 661 (Cir )] An 
Assistant Sessions Judge holding ehargo of the 
duties of the Sessions Judge during a temporary 
vacancy, is not competent to exercise the powers 
of a Sessions Judge He can try only those cases 
which an. made over to turn under Subs (2) 
[Rat 500] 


Cognizance of offences by High 
Court. 


194 (1) The High Court may take cognisance o£ any offence 
upon a commitment made to it m manner hereinafter provided. 
Nothing herein contained shall be deemed to affect the protis,on.s of any letters patent granted 
«nder the Indian Higli Courts Act, ISdl, [or the Government of India Act, 191ol or any other 
provision of this Code. 

(2' (a) Not, T,tl„t.T„di„ganj ll,mg in tlm Code contained, the Ad,ocate General may, rvitl. the 

Informatiotis hy Advocate flencral. previons ^auction of the Governor General i 


Council or the Local 
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[ Sec. 

Go^cInmcnt, exhibit to the IH£»h Court, njjnhi'Jt pct^oni suliject to tiu* jarisliction of tlie 
High Court, infnrnmtions for all purposes for which Her Majesty's Attorney General nny exhibit i 
formations on behalf of the Crown in the High Court of .Tnstieo in Knglaiul. 

(b) Sucli proceedings may be tahen upon c\ery *50011 information ns miy lawfully be taken 
the case of similar informations filed by Her Majesty’s Attorney Gcncml so far ns the circOfii^t*^'’ 
of the case and the practice and procedure of the «.aul High Court aaill ndniit. 

(c) All fines, penalties, forfeitures, ilehts and snms of money reemered or levied uii'ler or 
virtue of any such information shall belong to llie Goaeiiiment of India, 

(d) The High Court may make rales for carrying into effect the provisions of this section. 

Notes. 

1. Coronor’sinQUlsitionundor ActIV.Ofl871. I Jimsdiction may net, bns not tint e^ct.nnt) 

— All inqumtinn ilrawn by n coroner, fAoMjffc i/ tnrtjj 1 lias been nccojiteil by tl'O Hisli Coar*, 

hnte Ih* efficf nf n t olid eonimiruicnr, Upon wliioli lUr oflicern of tin* Croirn hftvo drawn iiP sc* 

High Court, in llie exercise of its original CriininnI I in nccorilance witli it— 31 C. 1. 


195- {1) No Court shall take cognunnee — 

(o) of any offence p'mishablo under sections 17:1 to ISS (both inclti**lvu) of the Indian Per 
Pro«ecution for contempts of lawful Coilo, except with the previous sanction, or on the coP»pl'''°h 
authority of public servants servant concerned or some public servant to vvh^tn he 

subordinate , 

(h) of nny ulfonce punishable under section 103, 194, 195, 39G, 199, flOO, -05, 200, 207, -f 
ProjccQtion for certain olTeuces 209, 210, 211 or 22S of the same Code, vvhoii such offence 

against public justice, committed in, or in relation to, any proceeding in floy Cot 

except with the previous sanction, or on the complaint, of such Court, or of some other 
which such Court is subordinate, 

(c) of any offonoo described in section 403 or pnnislmblo under section 471, 475 or 47^ ^ 

Proiccot.on tor coMim offencci Ii»s been commilted by n pertr t”,*' 

relating to decuments given in proceedlngui any Coutt in respect of n document produced or giv 

° in ev idence in such proceeding, except with the prev ions sanction, 

Qu. tUe cowvpliuxt, of Ccswvt, OT of sonvo olivet Coovl lo vrlvvelv swob Cowtl vs saborJiaitc. 

(3) In clauses (b) and (r) of sub-section (i) the term “Court” means a Civil, 
or Ciinunal Couit, but does not include a Registrar or Sub-Registrar under the Indian 

Act, 1877. 

(3) The provisions of sub-section (i), with reference to the offences named therein* app 
also to [Criminal conspiracies to commit inch offences and to] the abetment of such offe^lce^, 
attempts to commit them 


(4) The sanction referred to in this section may he expressed In general terms, 0 *^^ Ji® 


Xfttore of sanction necessary, 

s 

which, the offence was committed. 


not name the accused person ; but it shall, so far ns prae 
specify the Court or other place in which, and the 


(5) M hen sanction is given in respect of any offence referred to in this section, tli^ 

taking cognizance of the case may frame a charge of any other offence so referred to x'hic 

disclosed by the facts. 


\ 
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{G) Am- suirlioii t:i\on or rofn«o>l nmlor Ihii portion tmy he revoked or granted hy nny 
anlliorily to vvJnVJi tiie nntliorily pivinjor refilling it U pwlmnlin-ite ; and no smrtion «ilmU remain 
in force for more linn pis innntli« from Iho dale on nliieli itvva*. given; provided tint the High 
Court may, for g.>od rnn«e phnv' n, eslcnd the time. 

(r) For tlic ptirpose-« of ttii<i pecthm every Conrt «iln!l lie deemed to he suliordiinto only to 
the Court to which appeal* fn>m the former (%nirt onlinarily lie, that i* to *,iy — 

(a) where piieli appeal* lie to moTt' than nitc Court, the Appolhate Court of inferior juris- 
diction <hall he the Court to whieh pueli Court ■>hiill he deemed to be subortlimte , 

(i') where «ucli npjveals lie to a Civ d nml nl«o to a Revenue Court, such Court shall be 
deemed to be subonlinate to the Civil or Revenue Court acconling to the nature of tliocasein 
eonnectinn with which the ofTenco i* alleged to have heeii committed , 

(c) where no appeal lie*, «uch Court shall lie docmeil to be snbnnlmatc to the principal 
Court of original jurisdiction w itlnn the local limits of whose jnnsdntion such first-mentioned Court 
is situate. 


Amrtitltnrut» t» the SrrttQU -{>) F->r tHb-stetton (1) of seotiOB 165 of the saij Code, 
AHoifinj sub-seefioti j r nnmfly . - 

iO i’# Court rJiflft rojnijiiBfo— 

(0 of any offence punithnhJt nn'Ier scof.oB* /?-» fo 199 (loth .nWusur) t>f Indian Penal Code, except on the com. 
ftoint in tcritiny efthe puU\e nertanl eon'-ernfd, orof $om* other public rmonf to uhom he t» ««6ootinatc 

P>) of any offence pHnfhaUe iinder section* m, 191. m, 190. 199,200, m. 206, 207, 20S, 209, 2t0, 211, or 229, of 

tome Code, vhen each offince u alleged to hate been committed tn, or ,n relation to, any proectohng in any Court, 
treept on the eemplainl in iirit.n^ of fuch Court, or of come other Court to tchieh tiieh Court tt eiibordinafe, or of the 
Ooiemment or eome officer duly authoneed by if f» th'S behalf . oi 

(o) of any offence deecnbed in teclion 463 or punithalle under eectione 4^1, 475 or 470 of the lome Code, uhen such 
‘‘StneeUttlUgedtohaiebecncoinmittedbyapartytoanyproceedinginanyCourt in reepecf of a document produced or 

I 9'renin evidence in tuch proceeding, except on the complaint in tirUing of ■'Hch Court, or of lome other Court to which 

^ *«ch Court titulordinate or of the Local OotrrnmenI or tome offieer duly authorised by it in fhi* lehntf" 

(>0 In eub-tcction (2) of the tame »«/»on,/er the leord '‘meant" the icord "ineludes" shall be eubstifiileil 
I ("0 Su6.*ecfionj (4) and (3J c/ the onme rccfion shn/i he omitted 

i I'll) Sub trctian (3) and (7) of the mine eer/ion# shaft he re-namhemt (6) and (d). re«jwct.icfy 


Arritngcmetil of Xoteu. 


Object and Scope. 

2* IisgiatativeHisto.-y of Section. 

R) I*rcTJoas chanj^eg 
(•■) Prospective changes 

3. Definition and Moaning of Terms 

(1) "Court” 

(2) “Offence” 

0) "Produced ' 

(4) “Document” 

(5) "Parlj- to proceeding" 

Vo) Other term* 

4. Enquiry preliminary to sanction. 

(}} ^’cces«ity for preliminary enquiry 
Notice, 

Ri Procedure. 

(0 Effect of omission. 


6. Froueeding. 

(I) Nature and propriety of proceeding 
(>) initiation, Application for s.Aiction 
(V) Effect of delay in making application. 

0. How far is sanction or complaint an 
essential preleminary to cognizance. 

(1) When sanction condition precedent to cognizaaeo. 

(2) When sanction unnecessary 

(J) Complaint as di-tiogoislied from sanction. 

7. When may sanction bo given. 

8. Propriety of granting sanction. 

(I) (Seoeral Principle*. 

jj) Specific points for con*ideration 

(3) 3IatenaU justifying sanction. 
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9. Procedure in sanction proceedings, 

(1) General 

(2) In Sub-onlimto Courts. 

(3) In Superior Courts 

10. Nature, form and contents ot order. 

(1) General. 

(2) To whom can sanction lie pircn 

0) Afrunst whom may sanction ho piron. 

{4} Offences in respect of winch sanction may Imj 
giren 

11. Different aspects of sanction. 

(l) N.nture and meaning of Ronctlon. 

,^o» snffipioney of sanction 

(3) Sanction hy implication. 

(4) Absence of sanetion 

(5) Defective sanction 
(0) Fresh t-anction 

^'tr.at'^8 bo questioned by 

(') Assignment. Transfer or Dcvol.uion of sanction. 

12. Duration of sanction, 

/a\ l^’nii^ation onU calculation of iit-uod. 

Lapse and extension ot time 


[Sec 

13. Jurisdiction. 

1) Hiph Court, 

-) other Courts. 

U'tjo lan grant sanction and whoennnot ? 

{1) Mi«ceilnnefiu« 

14. Subordination of Courts and Pablii 
Servants. 

16. Grant and revocation of sanction bj 
superior Courts. 

10. Cognizanoo, Prosecution and Trial of 
offoncos spociflol in Sootidn. 

(1) Cocrniiance and complaint. 

(2) Who can jiroRCcuto, 

(:i) Who ran try. 

(1) I’rocriliiro in trial 
(>) .Mtrrnntivo nnd cnmulntivc charge 
(fi) Ajlditton ftnd altrrntionof charge 
(7) Variance hetween sanction ami charge. 

17. Allied Sections. 

15. Rovision, Appeal, Review etc. 

10. Transfer. 

20. MiacoUancous. 


I. OBJECT AND SCOPE. 


1. The object is. 

v.«. 

4 L V 616 ° 20 M. 110 , So.' 

Conrt. b.,.s 

e bT erecfinjr a tnfeqiiaiiid agtimd rath. bnvIcM 
ftiniaatdoinffsobv 
the orinnna^i^’^*' '^bere, prior to the institution o'f 
the orinimal proaecution, a properly conRtilated 
judicial rnbunal has placed*^ itself In a poS.on 
to determine whether the facta constUufin" 
the oifoBco reaily enst, the Onmmal Court ehonW 
decline pi-iadiction unless that tribunal has in 

» oJ^wShv of^^"* the comprint 

is One worthy Of inve-itigation -.59 M 077 . 

(3) To protect persons from being prosecuted out I 
Cr.^769(N7^ ^ ^ leCrG^tioV-ig 

prosecution is instituted after 

37 VH 

(a) To prevent parties from oporeRsin®' and 
r"s M byenmmalpr^ecdings — 

IMar 407 [Rr Sir Lmes ^cocl 

Jt. T. 117. 1 C X. 4 C» '“forests of justice — 10 

' (2) A'cojie. 

■ ™o!r.'te s.t’“ SS I 


by private individnali. Cr. Revision Xo 80 
1013 (0)t J7 A. J.4SI. 

3. Considerations by whiob the sanctii 


manly in the interests of public jastice 
as a means of satUfrins a private grudge p" b 
ntp 20 {'19) r.it 2810 20 Cr 337 (PaOiSC 

78 (79)] As prosecutions ending in failure i 
to bo deprecated as being calculated to do t®' 
rather than good, they ought not to be nnderwt 


tui ternimition ot the prosecution r 

instituted [Per Jfoo^erjee J. in 15 C. J 337 ■ 

337 (Pat )) 

4. Sanction not to he refused outecbnics 
grounds. — When a Court is invited to 

a prosecution becanse air ofEence against 
justice has been committed, tho ends 
should not be allowed to be defeated on 
grounds At the same time, a sincfion shoa' 
bo lightly granted, meiely because there is a . 
for suspicion that an offence- has been cow®’ 

15 C J. 337 . 

5. ‘S-ix-o'-*..-, T,~t . 1 urseiaff**' 

. b® 

. ' ' ' . 

he should not hold out 10 a party W a rase ' ^ 
if he comes for sanction, the .sanction 
given — 19B. R. 910 : 


:337 


■135 J rEriNuroN* and mc\xinr or term?. 

e. PreypectiTO cbanpes.— TJ f . !■<» «Wc{<h1. Onlr • ilirwt pm^ivnfion will bf* 

•’’■’’w »in *l r» l*«*»oi>p«or ■IIimumI lo I'O Mntichpil Iit lli^ C>tirl or in 


Soo!i'''\ I’-jraV rt-» Ml l.w,f»r 

f- M ‘Vi / - f'rn-.i r'«»'rVt ir.*A fJL» 

All tbf* proTi*ioni roNt* 
i=s to t*-<? prant or rrn>oAti''n tif «r.-.;ion to 


III. DEFINITION AND 

(I) Court. 

7. llcanlne of “Coatt”.— Tlio torm *» 

in tti» protion I a« B wi.lor tnraninr tl an n Coort of 
ja«tip«* n« «!<>rn«sl in tlio IVnal C**!'", unit inrimirs 
• tnlnnal rnliilrtl to iloal willi b jvartiouhr 
fiiattcf Bnil Biitliori*r»l to rrcrirp cTf.lonco tlirro 

f'n [•t>C iV** ]. Tlio wonl “C'tirt’' tnpMi« tlio 
CoQit »rho«o cliilr it l« to conpnlrr »lio raolonop 
and drri.lo tKo cA.c [IIC N. 5»» ] Tho tofm 
n«p<l in el. (n) and (l.) ,« « .t nv-tMoJ to Me 
Jmij* trho trteii Me ei>e lull indmlea lii« »uccea*or 
in office [5 C. J. 170 ] Tlic ironl “Court" mcftrs 
the ]K)rtinilar tribnnal and not the particular 
Jadre before whom the offonce eomiilaine«l of 
baa been committed fllC N. ll« 33 C IfW 
7 A.J. 931 7>r II 13 5ee3tC Ml (F. B.) ) 

It tne«B< tliO Court irJ.ich friea Me e<i«» on menta 
and not the Court before wlncli prococdinp* were 
inatitutcd and br I'liich proce«a was lesucd [0 
C.N.33] 

8. What arc Courts tvithia tho moaning of 
the section. 

(1) The Calcutta ImproTomont Tribunal 

«a a Court within the meanint: of ttiia Section — 
45 0 C^5— S.r 17 C $73. 

(2) A Collector ora Deputy Collector acting 
under Sections 60 and 70 Bengal Tenancy 
Act rt a Court — 13 C 330 (Fs 17 C h72) 

(3) A Hagistrate sanctioning prosecution 
under Sec. 182 I. P. C of a person who had 
siren fal«e information about the illicit possession 
« arms, acts as Court —35 M. J CSO 

Revenue Courts. 

(!) Revenue courts are Civil Courts wiihm 
the meaning of S 193—2 A 633 (F. D.). 

(') A certlflcato ofllcor actmir m tho di^oharpo 
of his duties under the Public Demands Kccoserj 
Act IS a Revenue Court —(1919) Pftt 325 

(I) So is a moiiifflfirnr holdinB an enquiry ’relatini; 
to Record of Rijjhts under Comboy Act V of 1679 
—39 D. 310 —See 5 B 137 

F) A Teihifiior lioldin;? enquirj resnrdin;^ transfer 
of names m a land legister is a Reioiiuo Court — 
2111 .121. 

(S Sub.Registrar.- Is n Court when actinjr nnilor 
b- 41 of Registration Act of 1677 — 10 M 151 

t-ontral2M "01 HOC 35S. 

within the meaning of S. 2C8 I P. C 
23 \Y R to *’ 

(0) Registrar. \cting under S 7--75 Begislra* 

»>on Act IS a Court— 15 M 138 10 JI 151 

12 B. 30. 

(10) Mamlatdar —A Jfamlatdar’s court is n court 
within B 193—5 B 137. 

41 


» erceplionsJ eases, by the Local Rovernment If 

the changes are contirmed by the I/^gislstiirv, thee 
will snpersetle a whole hiwt of rulinga so far as 
they rehte to STnctioti. 

MEANING OF TERMS. 

(11) Village Munsicr.— Is a Court withia 
^ ho -11 51 873 

(12) Commiysioners.— Commissioners are Courts 
and are not/K>ief.(« .i/iei.i, pxrn thoiigli thee havo 
sulimittei! their reiHirts -KU 1*. L. ISKV 

HViff/ rti-r nof Coiiitt, 

0. Collector acting in his osecutivo capacity. 

(1) A collector holding enquiry under tho 
U. R. Band Roronuo Act is not a court 
within the meinitig of the section —17 A. J lOlS 

(2) Collector of a District noting under tho 
rules framed under tho Madras District 
Municipalities Act i* not n ‘Court'.— lO Cr. 
l>(M) 

(3) A Collector to whom application is 
made for now stamp under cl {i’)ofR. 6o 

Act X of ft Court within B 103?— 3 

n L 6. 

(♦) A Colli^tor ontertniinng nn application ('jj.— 
one for a jsif-roiMliip, wluoli comes beforti Iiiiii 
III Ins administrative lapaeilj — 13 130 

(3) A Collector of Excise i« noV a'dmrt, 
within the meming of the section— 10 C. X.<il30. 

(b) Ofllcor holding dopartmontal onquiry 
— IS not n C.mrt within tlie meaning 'ofT. 15& 

32 II WO. 

(7) A Sub-Rogistrnr (eveept when acting nnder 
8 -11 of the Registintion Act 1677) —H M 3. 

11 M 600 13 M 301 15 A 111 i II t) C 35S. ' 
(f) Distnot Registrar (registering a docu. 
ment of whirh evccntion is niimiltod) is not 
a Court —3 M J S':!). 

(9) Ofllcial Assignee -Tho ofllcnl Assipne* it 
not a Cixil Court w illiin the nieaiiliig of S Di,* 

U hero the accused produced n forgid document 
before the oTficial assignee, !•> fd that it was llio 
Bunrtion of the Insolvency Commissioner which 
was neceswry Tlio sanction of tho Orticinl 
Asaigiice is not enough —1 .M^T. 301. 

(10) Quoro= IsnSub-ncpiityCollccfornctlog under 

the Land ll«'gi«lratioii Act a Court?— 9 y x, i«7, 

fV) O/fi-ticf, I ' ^ 

10. Meaning of tho word ''oflbnco.M s-In 
t* 1**> (1) (c) tlio woni "vfruer’' occiirtiii,^ n'» fho 
third wonI is disignedl^ liaed in i» si^mcwlint 
abstract manner Ills the “ifTonce" in itself— 
not any particular offindtr'a olTiiire which (Iib 
section aims at. and that m snordince with 
6 -JO of the Penal C.i-K', x»here ■offencf" it 
deflnrd as the thing niaile piiuisliabh^ Lv tlio 
Code In other wt.nlt the rhiue droU wiih (J,m 
case where tlirre is a suhitmtirq com. 

mitled by a party to a suit. IS D. R^ 3*0, 
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INQrmv PRCLIMIWRY TO SANCTION. 


[Sec.. 


11. Ofren03 under S. 467 I. P. C. N nn oirenrc 
described in S. 4(33 I. P, 0 ftiiil vtUliin Cl. (r) 
of.S Iflo— U C. N. 47l> 

12. Omission of the name of a joint docroc. 
holder in tho application f«>r rxcrciHon of 
the decree in not an ofTcnce under S. ItW I. I*. C — 
(’67) A. N. 22n. 

(•'() rvotflirt-tl. 


13. Meaning of the term.— -The wonl‘i.ro«luecd’ 
means ‘produced in Court' tliotitrb ni.t leniloreil 
in OMclence [0 H 11 7.1"; F>e 15M. 1*2») A 
document banded o\er to llie Court l»y n person 
tonderin" it, tboiijb rejecfeil Jor tHiiuJ/iciriicy of 
stamp or want of resristratinn has been proilncfsl 
and RiTcn in '■vidcnco within the meaninj; «f 
S 197 [22 C loot l!at. 2t2] Where a iIocm. 
ment bein~ eilled for hy n pirty is hinii»Ut into 
Court and referred to by pleader in nrenment 
and by tho Ma;rij,tmte in Ins jiuVnient, it is 
produced before tbe Cmrt within tho meaning 
of Subs (I)(c)[+10 1002). Hut n deposit of A 
morlKBRc deed under S M of Act IV of I6S2 
(Transfer of Property Act) does not amnimt lo 
production or u«cr within B lOT ((’W) A. N 
145] 

(4) Dncinnciit, 

14. The word “documont” refers only lo Hie 
original document [8 0. C, 313] 


(/i) to ri’ocrnling, 

25 _ the ictMl 

I ■ i 1 paH.r to» 

• section {3 

Al. MBjj, nora reci'tniizcd nf'cni (IJ ti 67 (LB))- 
Aflumant ntio files nii allidant of claim l/fofs 
the olTici.aJ ossijrneo in iii*ol'ency prf'cer.bncs'u* 
jiart)' within the tncniiinK of B. 1!>5 (t) (c)Cr.r. 
C. [13 M. 1] 

((>) Other ((nil”. 

18. Tho word “Caso'’~in Cl (t.) means the aetwl 
proceediii;»s in which the ciiTciiee has been rew 
miHeil nnil not the oriffinal ca*e out of which (he** 
procccdinpa arose —3 1 A. 197. 

17. Thotsrms “Principal Conrt” otc, in cl 
(C).~The nature of tho proceediiitrs in wh'co 
sanction is piren orrrfo«cd is to determine tlio 
principal Court of oricinnl juri«clietion and th*^ 

IS no justiiicntion for reading tbe word? as if thfc 

were “priiitip.al Court of cnyinnl 
~[fW] • . 

18. Tho word “ordinarily” in Cl. (ol-nif*' 

fiimishes a complete definition of the term onli' 
ranly’ in caocs which it enrer*,— S >’ 57. 

10. Tho opening words of CZ. (C) 

particular cases in which no nppeal lie»i»®''® . 
to courts nirnii»*t none of whoso decisions anapjitn 
lies.- [3 » A. 1U7) 


IV. ENQUIRY PRELIMINARY TO SANCTION. 


(1) 2^cce<f*>ttii fov ftecUiufuuvii cixjiitry, 

20. Necessity for proliminaiy enquiry.— 

Rection 195 does not require that a fresh orpre* 
limtnory ennmry should be held heforo {rrAntio" 
satiction — 3S M 1044 31 A 20" [Per ir.if/i«J.] 

21 Fresh enquiry unnecessary.— In casAs 
where the Court has n knowledsc of Hie facts in 

tho course of tho prneocclinjf — ivr S lyti J. s.,ffc 

an enquiry n unnreeigdiy and the section {I9*d 
does not contcmplato it — 38M. lOlt Srr37C 
714 • 5 A G•^ C, B U. 078 2 P. K. 16S8 Dnf fee 
G A 98 34 C. 84S 

22. When enquiry is unnecessary.— Where 
m the course of a proceeding:, the JlAfpstralc finds 
clear ground for belicvinj* that offence aSTiinst 
public justice has been committed, no furthei 
enquiry i» npce^ai i/ — C C SOS. lUt 133 

23. Enquiry ^ot a ncoassary antecedent fo 
sanction. — Though it may sooictime^ well be 
that n preliminary enquiry onsrht tolw held, the 
adoption of rigid rule to that effect w neither 
imprraliv’i.or drsirnllc.— 20 C 474 [Fd 6 C K 
2 5]. 19 C 315 ; 13 A. J. 1111 

24. Note. — When a suit is not properly tried and 
no litifliDg arriTcd at nn CTiclcnce adduced, a pre. 
iimini r/ enquiry should he held before sanction is 
accorded [Per .Ifcifur /.’abim J ]. 

Per Spencer J.— Tho section docs not require any 
enqi iyasn necessary antecedent to the grant of 
sanction —(1911) if. N, 25G ® 

enquiry necssssary when 
' c , ®*^°choning prosecution -under 
!>. 211,— opportunity should he afforded to tho 


complainant to proic tlio truth of Hie 
i8A.38. GC 49Ct B-if ve 2 P. B. 1007] Befow 
Mnclion for preferring n fuNc complaint can 
piron, there niii't be judicial inrcaHl.’alioO' 
cannot be piren on tho remit nf an 
by tho police [ 1 C X. 452. hut tee 38 Jf lOHJ 




3> p. n ifLso 

26. Discretion of the Court.— Tho Conrt rmd 

determine in the exercise of its judicial di'cc 
avhether the ca«e is one whicli calls for an enq ; 
by a Criminal Court — 14 B. R 55" 

(3J XoUce. 

27. The General Eule.-A notice of Uie »PPJ'J 

tion for sanction to the accn«ed is "‘’J (J* 

. nj 25 

■ 38C1I 

, 235' ^ 

, . . Weir 157’ 

11 Cr 20 (A) (’00) A.X 1S9- (’6'') A N «» = 
OPGiBlP. I. 1918. . „,vpn.- 

28 Notica should ordinarily b® 

Although the issue of a notice is not le^“{ . ,j 

nevertheless '' 



195] 


rnocKbunE. 


339 


Striftlv ti'Hiri' (n tlio nn'n«ril {< not 

tipco»«Try t'rfciro nn onlrr for j>rn«ooii<i»n is in'»«lo 
iir^iri't >1110 . lull n I'orrun »oiiplit (olio jmw 


fuNi* ond if faUo, glioiiM gonction bo grntitcd. [14 

C x.aofl] 


29. Court should judicially determine whe- 
ther notice Is ncco««‘»nry.-Tiio c.mrt nipon 
jililo for granting ranrlimi rlmiiM jmiunlljr 
conMJor nml Optcrniino wlirtlirr nnj gixx-inl ren- 
gnus apponr to warrant n ilopartiiro from tlio 
orJimrr praticp of piling notiK* - I II H T'>e 

30. Whett nofco is unnccissary.— (•) Tim 
Chairman of n Miinioi,iil Iloanl mvi laiuimn 
pro'ceution for coiitrmpl of tho lanfiil nnllmritj 
of the Spcrit.ari vritlioiit pmioin noluo 
(9.')A.N.at. 

(') When tlirro hno liecn ft ili'd arpe Or CClUlt- 

tal after duo trial. 10 M 2.52 


(O If ganction la pniitoil by tlm Court Imforc 
which the offonro ha* been romnulteil 12 C S'* 
(F.B.). ISA a.-.v <f,e(St) \ N 271 

31. When notice is necessary. 

(i) Whoro a complaint is dismissed 
merely on tho report of tho Police. « 
Msgistrato is bmitnl to puc notice b» nnil «<> 
hear tho complnm'int before granting ranctioii for 
his pro<i*ciition oniler I* 21 J 5 1’ C— *H C "07 
(P.B). 10 0 001 fl C y 2.71. 3J0 1 CJ*) 
A N 00 TCl’O 10M212(F. D.) 21 M 
210 Sec 20 0 474(170) Cox M 0 H0 JO A O'* 
(i) Whoro notice has boon issued woorilcr 
should bo vassoil beforo tlm notice has Imeii 
serred and euHiticnt timo shoiilil bo ftilowcd fer 
lerrJco — ll.it 40t 


(■•) Where predecessor in oflloo hadonco 
refused sanotlODi Ins snccossnr nets impre 
perly in not giving notice to tho aecusiil and 
an opportunity to bo heard Imforo it is granted 
—23 M 210 


32. When no notico should bo issued.— ' 
notice calling upon ft complainant to show tftuso 
why ho should not bo prosecuted for preferring 
a false charge, ought not to issue until it 
been finally decided that the complaint must Im 

dismissed as false -12 Cr 5J'I (I") 


33. 

34. 


35 . 


(3) General Vi'oceilitrc, 

Proceedings how to bo framed.— S'd* 
ordinate Covirtsarc bound to frame protetKlingB in 
such manner us to enable High Ciiirt to judge 
the propnetj of tho order gmiiting nsnction 
ICC GGl. 


Power to take fresh ovidono 3.- A Cmirt hns 
power to hold nn enrunrj- nnd take fresh csliicnce 
for the puiposo of determining wliethiT nr n«l 
wnctioii should be granted, even ttMiusn 
di«(.lfise8 no fc.undatioii for nllegcd cbnrgrs 
M 330. UC N fOO (Wo C M 20, Jr. M 221 
False suit.- When ft civil suit 1ms lioon •‘^**1'’') 
without any cMdenco being gone into tin* '*>»« 
has power to make preliminary cmiuiry nnd grant 


2 C J 012 lleforo granting sanction Court is 
lioiind to satisfy itself tlinC there wns n pnma faeie 
I vidonco that tho offcnco has been committed — 
[7 M 22 1 Kat 374] llcfore gr.anting sanction to 
pruMMiitc an accused person for forgery it Is 
desirable that the Court should evanuno tho 
nllegi-d forged dwiiinent -[ IG Cr 0 42 (rat)]. 
It IS irrtgu! ir for ft judge to order prosecution on 
the basis of a dcjiartmcntal enquiry without 
bating himself made nn enquiry [ 13 Cr 43 (A)J. 
W here the evidence on rcconl of original case did 
not prove ca<c to be fal'C, High Court remanded 
case fortrial acconlmg to law [2 0 J GI2]. 

37. Record of Evidenco notindisponsablo. 
—It IS not necessary tliat ctidenco should bo 
recorded after tho institution ef tlio application 
for sanction, and the Magistrate is competent to 
rifer to the ctiiicnce recorded in tho counter 
case-“3S M lOH] // 1 < competent to the Juitgs 
ti> retji <in opimoNS cfpre’neil by hi* pretiecessor— 
(Rat 70] 

36 Scrutiny of orldonoa not ncosssary,— 
It IS not nocossary to go into tlio defence or 
8ciiiti,n/c tho evidence against each individual 
accused befiuo granting sanction— [7 M. 221]. 
A bl.agistmto need not go minutely into ovidonco 
or to see ivlictlicr there is siidiciunt ovidcnco to 
suppoiteoniiction —[2 Weir CS7] 

30. Proosoiing calling an informant to 
prove his case not judicial prosoodlng.— 
Tho proccduro of railing on nn informant wlio is 
rejHirlcd by l*olico to have mado false charge 
before them, to prove his case nnd examination 
of witiicssca in this coiincttion is not contem- 
plated by the Criminal I’roccduro Codo nnd tho 
procceibng is not a judiiial one — J3 0. 1152 
F« 4C K 351. 

47 Mogistrata should not pronouno3 opinion 
on tho merits ot tho case.— On n complaint 
filed by \ ngaiMst II being dismissed, II asked 
for sanction to prosecute A luiiler Rix* 211 I P. C 
Tho Nagistmto iwued ft notico to A to show 
rnu«e why he should not bo pro-ccnled under 
Stc 211 Ho wns further ordered to produce 
evidence in supi>ort of his own case On tho 
date of hearing the Magi'tmto examined A nnd 
Ills witnesses on onth but n itliout examining II. or 
Ins witnesses granted the sanction applieil for 
— JM'f— that tho procedure ndojileil by tho 
Magi'tnite can not Ikj supported on nny princi- 
ple nt all It M 0 pnictilurc which ha* l>een 
romleinned liy the Cilcutta High Court in 41 
0 4IG It i* impossible to lay down any hard and 
fast ruleos to tho manner in which tho enquiry 
•knoltl l<e held by the sanctioning Court, but 
It IS cUar that tbe enquiry mait proceed vu tho 
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1 'Rul‘KkUiK(s. 


[Sec. 


■_ ■,ollQf'ation made by tlio party atlio nskcit for 
• sanction and on the basis of the materiaU placed 
by him before tlint Oomt. It »» m the liiRlieat 
d.es'reo inexpedient to pronounce an opinion on the 
, merits of the Cn»e — (1019) I’at 2SC. 

41. Accuied. has no right to participate in 
1 proceedings. — Cioss-cxammation , — Cro«s-o*a. 

' mination on ntTidaTits m surport of an nppHcntio'i 
for sanction should not bo allowed. — (11 B R. 
1164] It is not necessary that the preliminary 


onnulry should ho conducted in the presence if 
the necused -[9 W. R. .3: 34 -A. 26"]. 

{4) J*/)('ri of 

42. Omission to make prelimary enqiij 
not fatal— .An omi<"iou to malto a ITf i® ,'“! 


V. PROCEEDING. 


(1) Olid Pi'opi'lrty of jH'oceedhiff, 

,43. . Magistrate acta improperly in grant- 
’ 'Hng sanction with relation to ponding 
' ’ case — AVhen a Court before which a case is 

. pendin" institutes proceedin 5 ra under this Section 
' before any endcnco in tho case has Wen piren 
j ' and n^thont any maternTs before it npon which it 
could properly exercise a discretion, the proceed- 
ings are highly improper — Pei Garik C J OC 410 
• 44 ,' Nature of proseodinga — Proceeilmgs re- 
' ' lating to sanction arc undoubtedly jadieiol pro- 
'oeedings — 34 A. 602 

(■ 9 ^ for Sanction. 

_45 No application for sanction is neccs«nrT in cases 
falling ander Sub-Sec. (1) clause (a) of S. 103. — 41 
0 14 Bat See 27 C 820 

44.‘ 'Application must be made before Court 
' can grant sanction.— 3 A. 02 . 18 A. 213: 6 
I A. 3.793. 20 0 474 IOC N 222 . 23 P.B 1901. 
211 P L 1908* 11 U B. 94 . See C C.N. 37 . 12. Cr. 
C39 (P) 

Note — Where no application is made, Court should 
cl pTOceecI nndcr S 476 AVhcie there is no appli- 
_ oaiion for sanction and the Court orders proseeii* 

' tion, the order must be taken as a complaint made 
' • of its owa motion —7 51 1S9 

'47. Sanction without application is bad — 
(02) AN 193, 10 ON 223 Contra WB E 947. 

, t Note — The grant of sanction does not presuppose 
* a’n appUcation-haTing beenanade for the purpose. 

16 B E 947]. 

•48. ^leason of the rule — ^Tbc role that sanction 
r shanhTb^ gixen onli/ on npj>i(catio» made may be 
justified to this extent that before sanction is 
; granted, tbo Court mu?t be satisfied that there is 
some person who is willing to utbiI himself of it 
and e.xTry on the prosecution, (’07) TJ B 1. — q. 1 . 

13 I C 97. (C) 

49 Contents of the application — The ipplication 
must indicate the documents >n respect of which 
forgery 13 said^to hire been committed [18. A 
203 Pee 2 0 J G12] The application must set 
, forth in detail the statemeuts alleged to be false 
and tho place whore, and the casmon on which 
such statements were made (in case of pcrjnry) 
[iTiul], But it need not he *n niiriRo nor need it 
, be made before an innmry is held nnder S 195 Cr 

B 0—13 1. C. 97 (C).- 

60. Police Report a sufficient application — 

1 A Poheo report sotting forth tlio laeta of disobe- 

dieiico to an order under S 141 Or P C. and *’ 


confnining a request fur prosecution under 6 
1. 1’. C. is n sulheient application for sanction 
41.C. 14 

61. Whom tho applicttlon should bo 

Apphcltion shoulil, ns a general rule, 
to Court before which perjury is said « 
been committed —6 M. II. 02 


62. 


Court to which application for sancti 

shouldbemado:— A brought a charr = 

r. in the Court of the I’nrfranft Magistrate d ^ 
tho direction of tho District 5lagistrat 
was made oxer for trial . irV 

who coiiTicted tho accused. Thera 
appciltothe fte*8ions ,-i^te ' 

connetion. i'} *bc *neantime Hio^M 

s Jadje. ^ 
ilication ev 
r. applied 

the successor of tho transferred 
refused for want of jurisdiction On np? 
tothePorgana Magistrate he B«TiUde« 
On ntmeal to tho Sessions Jodge^he_^ 

ind I 
lortai 

Held that tho Court to which 
hare been made is the Court of sanction 

and tho latter not hanng-giren the . 
speciSe terms, Jt was bad. (84) * 

i .U. HighC0'.^J; 

Application 
islordcrSrt 
at-40C 4 

20 0.N yt)i. otbed 

. Application for sanction canuo . 

mSsed for default—Tl.. Court “ 
considur the Jpphcation on its mcr p 

either refuse or grant it. [a- dismissed 

19IG]. 'An application cannot be d 

non-payment of process fees. [15 Cr. ' ^ j 
. Application to Prosecute : app pr, 
Application to High .„,M he nia^® 

ente approver for perjury s .. 

behalf of Crown by way af C 49- • 

and not by a letter of over for P' 

P. R 1904] Prosecution of app 0 ^nd 

false evidence can be „„ _ri0 B 1 

after commencement of prosec - 

. Previous oral sanction no bar 

quent sanction on written fPPj^o limo 
Previous oral sanction granted nC 



SANCTION*, 


341 


165 3 


rmnonncinc juilrnirnl m no l.nr «o pmnlinpit 
^ulitorjiirntty on n formal written npi>ticatinn ~ 
[40 C 423] * 

There is nothlne in the Lnw requiring 
, that sanction nnoulci bo granted only 
upon application by a private party. 

IOC. b 4. -/ t- f -j 

63. Applioition by person other than patty 
to suit or original case— woni.i not 
Mnction. (.3 C. .1 • .Cre n A J 700] lint ll.o 
Oorernment jilrnder nn iii«trurlinm from llic : 
Hiftrict M*ci«tralo mar nnnlv for rro^rculmn I 
[{OS) A. K. 200]. • * 

60. Tr'---! . I 


60. Application by a minor must be made 
through his next friend— ll Cr 327 (C) 

6’.. When a Magistrate ought to prccood 
suo moto— Uhero «iurinc the course of 
sumninry trial, tlie Court is of opinion that 
perjury ha« been coTnmitted, it rhoaUl take action 
iticif intteai) of placing in the hands of a private 
pcrion, the right of Tindicating the law— 10 A J 


LJifct offUlii hi iiuihtiiy fippllrtitiou 
for Mttiirtloii, 

62. Application by Government an excep- 
tion — In a case in which Application for eanclion 


wai reicctcd on the ground of delay in filing it, 
held that the ciac being in 8iibstn'’ce a prn^eention 
undertaken by (iorcrtimenf, mere delay could 
not be taken ns ruygesting 19 0 X 447- 

W C 477 , See 17 C V (1 17 • 43 C 597. 

03 Prosumption in favour of application by 
Government —Where the real applicant is tlie 
(toremment, niid enrjiiries have to bo made from 
ranous departments before nn application for 
sinction enn be preferred, i» delay of seven 
months does not point to wnnt of lenafide^ or 
wilful negligence 2 I’at J C92 • 2 Pat J. 088 

04 Gonotal Rule— Sanction is improper when 
there is delay m making nppliestion and the delay 
IS not ocenunted for— 7 A J. 60 • 11 C X 119 • 

1 P 68 

06. Groat delay in application for sanction 
18 good ground for refusing it.— Renerally 
ft delay by n private person to apply for sanction 
to prosecote in the interests of public jnsfiee, 
(ndicfttes want of bona Jide^ or culpable nepligonee 
or laches 2 Pat J C9J 2 Weir 154 • 10 Or. 642 
(Pat) 10 Cr 608 (C). 

00. Sanction already granted cannot .be 
rovokod.— Sanction niready granted cannot bo 
revoked on the proond of delay in making nppli. 
cation Itat SOS, 

Of. An application prescnteil after one J'car in the 
absence of special circumstances to gtcqso the 
delay should be dL«allowcil [8 S 49] ASfsgistrato 
octs properly in refusing sanction when accused 
apply for it 4 months after discharge. [16 Cr 
COS (A) 1 C X. 629 7 A J 60] 


VI. HOW FAR SANCTION AND COMPLAINT ESSENTIAL 
FOR COGNIZANCE. 


(i) Sfinction n-hfn coiifllttoii ]>rfce<lritt 
to lof/nlzfiiuc. 

When sanction is or is not necessary in 
tno case of false complaints.— wiicre 
information to tho Police is followed by com- 
• plaint in Court based on the s.nne nncpalions 
' **1^ the same charge and such complaint has 

been invcstigatod by tlio Couit, the sanction or 
, complaint of the Court itself is neec««Bry for 
the prosecution of the informant either under 
S IS2or211 I P C but unnecessary when the 
Magistrate is not moved for enouirv (44 O 650 
43 0.1152 .30 A. '•.2 (15) U. U II 9'> 1^^14 0 

‘W(p. B) at 0 1 21 W 11 I.IOM m 

13 Cr 4S0 (M) 5 llur T 129 2 Cr 60] 

Sanction is neec«snrv when an offence pnn««bal»Jc 
under S 211 I. p o' is committed in or in relation 
' to any proceeding m anj Court [14 U- K 362]. 
out not necessary when not committed in or in 
' ^'^'stioa to any proceeding in Court [14 D It IlCOJ 
Sanction nec3ssary when there is ‘user’ 
Within the meaning of S. 471 I. P- C. 

Sanction is necessary for the prosecution of a 
plaintiff m a rent suit, who him«clf filed a 
Aafcylynf and on nmafnrtm.ih which were forged 
. *nd which purported to bo filed by the defendant. 
*» Uie act constituted user within the rocaoing 
cf B. 471 1. 1*. C. and the offence committed was 


one iiodci that Sdtioii [IOC N 12r>) So sanc- 
tion IS Jitccssaiy when a forged register kept by 
a public servant is tendered in evidence m Court 
[Rat 83] When the prosecution IS under S 407 
I P C sanction is necessary, if after eommifting 
forgers , the document is subseqaently produced 
in Court [ 14 C M 479] 

70. When sanction nccsssary, although suit 
18 filed after complaint —Sanction of Civii 
Court IS necessary, when a complaint of false 
endor«ement on a promissorj note was preferred 
ton 2nd citss Magistrate but transferred to a 
Ist class Magistrate and when, Iictwcon tho date 
of filing of comidiint oml its tninefcr, a Ciiil 
Suit on the jiromissory note was instituted — 
39 M 677 

71. Antecedent forgery And user. — Where a 

document is prodiiceil m Coart b> a party, tho 
sanction of that Court is nrcessari for his prose- 
cution in respect of on antecedent forgery and 
antccftdent n«er before a Bab-Registrur. (1917) 
44 C 1002 14 C N 479 38 A 109 39 M C77 « 

Diss 4 R R 2CS 

72. Date of cognizaccs and not commission 
tho determining fac'or.— Sanction is neees- 
sary for offenee eionmiitiol id respect of docomrnt 
prmloced in Conrt by a part.v, even where the 
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allcfe'cd ofTcnco was co'nnnUci^ >>• toro lYic «Wa. 
mcnts came info Court at a (fmo whin the ]M'n-oii 
compliincil nyniust was not n jwriy to nny 
procccJui" Tlio words “nhcn Biiidi onc.iico haii 
been committed l.y a party'* rt for, not to th'* iHto 
of the commission of the nlle?cd offence l»ul to 
the date on ssliicli copniranco of the Cnmiiial 
Civirt is inritcd.— 3S IfiO : I IJ. K. ts not 
followed 

73. Private persons pro^cc atiag under S. 182 
Cr. P, C. — A prhafe person mar institute piwe. 
ciition nnder S 1&1‘ I 1* C provided that he fmt 
obtains s motion of the puLhe nfljccr ri>»ceriie«I 
or his superior f5 A 3*12 (nr 5 A. 36). 

^4. of necessity —not the character of 1 
offender but of the oCfonco.— The te-t for 

the nc(.r«sity <if prant of sanclicm under S 11*5 
Cr r C , IS not tlic clmracter of the offender hot 
the ihariictcr uf fhe (iffencc 1 1 11 1{ 362 

76. Sanction necossaryforprosccuting a per- 
son for instigating a witness to give false 
ovideneo in a divorce ciso by the cor- 
respondent, -2G C. 3'jy. 

Wun a person is nrcii«ed of comniHilm? perlnrv 
hv tnahinp contradictory statements in two 
dilTcrcnt coiiits, sanction of holU Conrts is 
neo<«s.ary — JJ ft If, 31 

A court Icfnro winch coulmdictory stnlcmenl* nro 
made alould sanction prosecution in rc«pect of 
each of the ifatemcnts said to be contmdictory 

of each other — 27 Jr S SSO 

76. Forged docuniont.— iriicn a forged docomciit 
IS produced in Court but not tendered in crnVncc 
proBOcnlion can not be started escont on tl.c 
written complaint of the court eoricernc«i. 

9 IJ. n 733 

77. Sanction nooessary— 

'• 


(f) When the ilooument alleged to be forged bas 
been produced m Court subsequent to cot^niissioo 
of forgery, liC A" 179 

(<•) IVhen SI complaint has been Bled against a public 
servant charging him with cstorfion. 711,11, Cl. 

(3) 71 hen nnnecessti/'f/. 

ifnncrcfiMfirf/ /oj‘ coyni^ 

I"*" for the proscintion of a 

information to the Police, 
not followed by complaint in Court or judicial 
enquiry. 44 C, C50 S«c4TC. 1152 ^ 

a Collector in an encmiry nodcr Chap. 3 of the 

!'S,r 

T ^ and-.aa at the time of film*' he 
was not acting as a Com-t — (1920) I? A. J. |0I« 

{'■) When the alleged fniso chareo was nof »i. 

K ' H llsr"”'"'" Wa t 


[See. 


(d) When Ulo neciiscd failed to pro<lueo the cnriial 
dneument fcir the cancellation cf wlic‘i3«l 
WHS msiilnUd and riinrte decree »ai p2*»~l « 
the l>asis of a ccrtifK d cQpv of the alIrpeJ hrcH 
dotiimrnt — S (). 0. 313. 

(c) When cilTciicea under Sa IfCl and 211 1 P C 
have been comniittid before the Police, »rVn 
in the coniinencement of any enquiry It tie 
•Magistrate. 2 Weir lb2 , It P. K. 25C 
7f0. 


(/) Where the oITl’Iicc under S. 4? of tie Pthw id 
has lH.cn committed. 1 Weir ht5. 

(3) When tlio oITtnce is complete*! Icfore tlr 
ilocumciit which f*^rm* the subject mnttiroftlc 
prosecution is fifed in Court 10 C N. S.*?) 

(^) When the ofTcnce relates to a d'Cnmcnl »i! 
was eumtnittei! fce/ere H» protliictton in Cvurt — 

3t 


(i) Uhentli*' ofTenee (forgtrj) is eommlttedl’J* 
witness m respect of a dotumint given in ewfc** 
iwftCtmrt— a Sl.400t 15C.N'.3*15. 

(j) When the eomjdaint TeUtcB to forcildc 
ses«}on of a person put In posse*«ion by Cmi 
Court— 17 M'. 1: 10. 

(i) When the ofTence Is committed byo 
Mun«i/T nctlng ns n prinitc individual suJ net 
n judge.— 0 M.T. !•> 

(I) When the offeneo committed censtifalM M 
Allotment of the offenei’s spteihcd in F. 1'’3 
Abetment of an nlTeneo is nn nffcnce of ibell 
H pon'iAiablc under teivaroic sections - 

(*ic) none of which Is Specified in 8 1P3— "Jl 
Coutro 20 C 350 

(».) Where Iho oiTenco committed ws» 
cltatgo before the Polieo which ovoa ^ ^ • 
diclartil to he false, us the offento 
milled jn or In ndation to any proceeding »uC> ■ 
—30 S 33 

(») IVhcti thero 13 no proceeding m 
any Court relating to the {also informat"*®-— 
70t: 11 D It. 11(50 

(a) When the offence is the rnaVing of a false sbl^ 
merit to Police officer — 11JJ.659:4B -IP^ 

(l) When the accused is chfirgcil "*tl* I’) 
ing false evidence ilnriog Police investicati 
[20 C. 760]. (ii) or filing of furgcd A 

Court when not put in evidence. - [10 . 

(ill) or offence under S. 62 of the P.og'stf® 
Act— [II 0.366: 11 31. SOO). 

(Iv) offence relating to the use of a 
went the use being prior in date to 
evidence in floart —4 B. R. 2CS. ^ 

(t) When the ollcnco of f Abricating false 

IS completed before the document is prtHiov 

' Canrt.— 10 0 K. 220 j Contra 14 C. K. 4‘" 

(i) Wlicn the offence complained of is 

document filed in Court but not gi'en in C'a 

-^15M. 22*. 

(«) When an offence in respect of ° 

been committed prior to its prodocUon in L 
3t.\.C54 ^ 

(r) When a public servant is accn'cd of eslftl"* 

7 B n. 01. 
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(■<) ^Vlicn till' offcnr<' N lij ft |y'r«on 

wlio M not ft r-»rl\ to tlir (1 A. J. t>Slj Scr 

SJA.rwt 

(t) When thft otTen-ler 5« ft witneiii! nnil nnt ft jrtrty 
to the Jnit— l^C N .Vi*. 

(»r) When n cntnuhint lii« tieen fileil ft^in*t n 
paJilie perrniit choreui? him with ettnrtion~ 
7 H n.ni. 

(r) Xo sanction neeeJKOry tn prosecute ft rillojre 
Mniisiff when he wn« net netin;' ns n Jmlip' 

OM T. 12S 

(y) Where the offence eotniiliine<l of does not re- 
quire Mtietion, the mere f.ict thftl rnmiiltinniit h»s 
eiteil S. ISS I 1’ C. (offenee rcfiuirinij eonetion) 
does not mnVe rnnetion necessary —17 W. It II) 

(^) Coiiijftahtf fti tUttlni/itiihrtf 
jrVoMJ Hditrtfon, 

70. A sanction u not tinlsmount to t. comidunt, bat 


it is ft comlitioii precedent to the enfertninmcnt of 
ft complaint [12 Jf. 47. See. 21. Jl, 12G (P, B)]. 
Where ft Sliin'iff concludes that a prosecution 
should bo Instituted nnd directs tliat tho accused 
be sent to ft Ulnpstrntc under bail nnd that the 
MatCistrato should enriuiro into tho matter, held 
that tho Sliinsiff's order, srlicthcr it nnsorwaa 
not A sanction, was n sufficient complaint within 
the meaning' of this Section. [7 A. 871. (PB)] 

80. Complaint by Court.— See. 47(> Cr. P o A. 
complaint directly tn.ado by n public serTant is 
<|iiitc fls sufficient ns Ins sanction. 13 0. 270 

Xa) more. Where ft Siibordinalo Court makes a 
complaint, neither the High Court nor Sessions 
]udgo hns power to interfere ^Biit they can 
iiitorrerc with sanction) 23 M 203 7. I) R 81 

u. n, 109 See 0 . c. r 27 . 


VII. WHEN MAY SANCTION BE GIVEN. 


81. Sanction when to bo glvon —Sanction may bo 
pren ^foro tho clo«e of the trial in n Cinl Caurt 
Plointiff is not entitled to insist on nit Ins eri. 
denco being taken* before sanction is granted 
against him —20 M T. 232 

82. Sanction should not bo grontol n-td '» n 

Clear that tho original charge Ins been either heard, 
dismissed or abandoned. In onicr to show con 
claiircly that such a charge hns been abandoned, 
tho person wlin made the false cliarge, should bo 
offered an opportunity of sopportingor abandoning 
it before tho order to prosceutn for the false 
Charge is made — J4 C. 707 (F. B.) 7 C P C 
Kotfl.— When a person called upon to show cause 
srhy ho should not bo prosecuted under Section 211 
asks for an enqiiity, sanction should not bo giren 
until and unless the complaint is judicially deter- 


mined— 3. C. N. 231. 33. C I 4 C N 305 • 
0 C. 081. 

88. Sanction must bo given previous to pro- 
SOCUtiOQ. — [711 H CJ JO II 190] Sanctionn 
giren alter trial has cammenced and prisoner 
pleaded is Uad U L 20 

84. Sanction for perjury ma^ bo giren at anjf 
lime (cren after commitmoni) —3, U h. 10. 

“.\t any time” m Sec lrt'7, (Of 1* 0. ISO), explai- 
ned (18 W R 02. 2 A 533 (P.B.)] 

86. Sanction should not bo given at an early 
stago of tho procoedmgs.— 3 C x. 3 ft 
should not bo gioon before proceedings bare 
closed 8 J) n 120 

83. Sanction iu appeal should not bo giren before 

tho appeal IS decided —31 C 818. 


VIII. PROPRIETY OF GRANTING SANCTION. 


(J) Geiiei'dI 

87. Goaeral Prineiplos —Tho fo.c on this 

Bubgcct, which was decided after n foil nnd 
oihaostivo reTinw nf all tho authorities, may be 
summod up as follows 

Section 1<)5 Cr P C. vests in the Court an ah^oltite 
^‘ferction as regards granting sanction to pro- 
secute this discretion can not bo restricted by 
jndicHl decisions, but must bo fairly exercised 
according to tlie exigencies of each rase Per 
JwKinj C. J . “Xherc aro howorcr certain rules 
y prudence to which any Oaurt eicrcisiug its 
discretion would have regard and pre eminent 
among them, possibly n. compendious statement 
di all, would bo the rule that ihe Covrlvtllhe 
to tee thit there thall he no aln-e ef Ihe 
adminidration of criminal jn*ticr. No one the- 
reforo would be permitted to use the penal law 
merely to satisfy his own private ends or per. 
•onal spite.” Per Ch<tudhur</ J • “Judicial decisions 
Section 101 have thus multiplied A great 
number of them have been cited before ns and one 
minnot help feeling tbat they have unduly over- 
‘'ardened the requirements of tho section and 
osscured its plain intcndmeut. The con»traction 


of ft pl.ftin section ought not to be inffuenccd by 
{udicial decioions however numerous It is 
difficult to gradu these decisions usefully when 
they range between sinpicion of guilt and 

Court 

■ nits to 

which an honest mno, competent to thcr dh. 
charge of his office, ought to confine himself jirr 
/;or,l/f.tf*ft«ryin 8A-irpe/f I WnUfetl. (1831) A. 
C 173 (19M) 41 C 4W (P. B.) 

88. Wote.— Thu above Full Bench decision was arrived 
at after a careful review of the whole range of 
previous rulings, the more important of which are 
noted belew 41 C 143 21 C 53J • 20. C. 474 - 
10 C 7-30 0 C 30S 1 C N.400. C W R (0. N) 
37 23. M 210! 20)1 no « lU. Oardnerr. 
Jaf L. n 20 Ch. D CO. (S'-) (I**'*!) A. C. I73j 
(1837) 70 U. T. 330 1. Marst JOT S-tnndere 
A* regsrds the mass of cvnHicting rulings with which 
See. 195 had been overlaid, Jeolin* C J. obsorves i 
**lf they are nil to be read into the seetion us of 
aDiveml appIicntioD, thin the enactment of the 
Le^dalorc will pa«a put of recfgri'i'm.” Tliere 
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has been of Hto a tcndencv on tlio part of so'a» 
of the High Courts to whittle flown or explain 
nwaj' this Full JJettcli tilling l>iit tho Eegisfaturo 
, intendi to prune down the Ineuriant growth of , 
case-law by nbolishing sanction ftltogethcr. (ride | 
Section aa arneniloil by the fiolect Committee, 
appointed to revise the Or. I*. Code). In slew of I 
this F B Hiding which eeems to hnro heen 
generally ncceptod tlie leudiny rm-e on the 
fubject it is not necessary to ncconl more than a , 
bare passing notice to the previous case-law which 
came in for full review nt the hands of each of 
the judges who coripnsed tho Sjiecial Bench. 

In nmore leccjit cu’e if ha^ ten lieM that sanction 
shall not he granted if there is a strong prohabjlify 
that the proceeding would if sanction is granted, 
pt;ore abortive Tlie effect of this mling is to 
extend the scope of the section hey oml that defined 
in -tl C -tld In the follow ing remarks SaftJeison 
C J seeka to make out that there is no eooMJft 
between the two rulings— -‘‘I ilcsiro it to be clearly 
understood, that anytlimg I say in my judgment 
is not intended to be in any way departing from 
or mininising what was said by the late learned 
Chief Justice in 41 0 410 The learned Chief 
justice there pointed out that the matter was one 
for the discretion of the court to which application 
was made Our decision in this case is arrived ot 
upon the peculiar and somonhat spetiaJ factsof 
this case —(1020) 30 C J 33 

89. In granting sanction regard should be 
had to the woUknown principle that a 

weapon should not bo placed In the hands of & 
private party who muy hold it in tenorem over 
the party cgninst whom sanction is sought 
One of the rules of prudence which has been 
recognised from tlio earlist times is that “the 
Court will be astute to soo that there shall 
be no abuse of the admisistmtion of eriininal 
justice"— No one thereforo would be permitted 
to use the penal law merely to satisfy his private 
ends or personal spite —(1910) Pat 290. 

90. — .. . . 



01 . • 

UA*'.. -L Itiui. lueie is a pumt 

Jifie case is necossarf condition precedent to 
sanction.— 26 M, 193 }Ut 874 
02, Note.— There is absolutely no « arrant for the pro- 
positionthat/'ieCot.;/ not ontg be ture that the 
ogence had been comMitted btit that tt was hlelif that 
the accused uouhl le e/inucfed Such a principle 
is radically unsound ni thcorv and likely to be 
'"r>‘’ctice-[/’rrWi»anX. IXB.R 
llCi] It IS not rfecs?aJy to see whether there is 
sufiicient evidence to support a conviction, it is 
suUieierit if^the evidence discloses a reasonable 

B3. • ■ ' • • 


[Sec. 

act out fn Section Iffi has been made oat" It 
in not neeossary that the evidence before the 
Cwirt granting the sanction slinuld be each tbst 
the probable revii/f will bo convicfion. (ISl'l 
13 A J. 1 11 1 f^ee 7 H. K. 732 i r)I»s-37 C. 3 (2C) 
37 C. 360. (Jd*.) : But Bce-~7 A. 671 ; G A- 

04. ITo sanction should bo grfintod nnUsith^ 

Is siillicicnt prim I /clew evidence and a rceecmable 

jiri'bability of conviction But the F B C^sa 
ported nt 41 C. 4ld has very much uesleoed 
tho authority of this ruling and has orrrmW 
the ifocfji'ie fhcif frolalilit'j '•f connehn" w " 
jvii’nf /f> hr eossiJered in proidinj MncfMS Tb' 
trend of the lnt''«t deel-iotis of tho AllabsUl 
Hominy. Moilms and Faina High Courts 
more or less on the thenrv favoured by tt 
Spi-cial Bi-nih of the Calcutta High Court 3i 
C. 2.'.0 . Fro 12 C. K 3 j I C. N. 400: I C ff 
2itM IIB, 117. 21 M. 210 I 7 A. 671: BA"* 
(1000) X. S. 140 Bat See (lOU) Bat -6. 

. 4 i'nt. 371. . f 

Contra 11 B.B. lltil. Bee 8l*e— 12 
12 M. J. 40S:26M. 103 r 2iTcirlS8! 

1C6 i 15 C. J.337. 

05. General Principles.— irAea 'he 

«■>/ reteiant to the trial before the 
Sanction ought not to be granted. J®;.;....,,. 
should not bo granted for dcniBl of 
mitted 3S years ago. "Jt whoulJ ta ob^J 
persecution, not pro'ceution, to allon id; 
trial to go on.”— 10 A. J. P23, 

Sanction not wonte.l to bo ilarins 
apneat. Sanction should not bo given by 
peilale Court during the pendency o' 
appeal.— 17 A. J. 101. 

98. Prosecution of minor 

pioseciition of a boy of 11 years Is »o 
3 C. 35 iv). 

97. Wo R .-fit;:! ', in tho c*’"'' 


iiiifal 

oblfu' 


consideratioQ of comparison 

more Or less evenly balanced testimonyi 

should not be given. — 1. C J. 400. 

> 8 . 

I • 3 : Bat 693 

ilA J.313. IS. GS . Ktr say 

59. Sanction should not be 6‘7«^®theetT 
Court without first sanff'”® 

donee. Bo where a Alagistrato g ^ ^ ^gse 
upon a tnero perusal of the cal Caort id 
tried by a Subordinate Magistrate, U'o 
aside bis order— 7 M 600 . jaPifnr 

100, Sanction to Judgment-dehtor 

deoros-holdor.-Il i. ‘"“P??'!"* rw""''. 

the interests of justice that against 

. ... , , . I ld.m^tl ^ >. 

I , ' . , character 

101. • » 
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n iloonmont, no mnotlon I'o FmnlPil mprrl^r 

Imciu'p the jilpi l■('l np on tlio of pueh 

dociimpnt In* ^r-rn ilmllowrd — (.‘■7) A. N. liS 
102. When sanction is Inexpedient.— Whon* tlm 
fjin?«lion i« wljotlirr jiri>**'ciiti'in for jnMnp fal«o 
cnilctiro filioiiM In i1 or not, tlio 

rail' ii In pMi- llio viltir«* n» fnr n« « 

/nru« pcuirm/ir nn'l if tin niliir>«« ataiI* Inm^olf 
liiorotif, A jiro^fcnfion for inrjury i« im'^podionl 
[(."Ol) A. X (is] Tlio inoro f ipt tl'iot Ilio ch.iFK*^ 
not lifpn proxcil i* not liv lt•r‘lf AulRcimt 
{rrotinj for d-itirtion. [11 C C/il' 33 1* H Is'tOJ 
103. When the Court expresses no deeidod 
opinion. — Wlirro ft Court otjiro**^* no opinion 
a* to tlio ppnninono** or otliornt«p of n docunirnt 
no (‘inctinn rlmuM l>« printol, morelr IxxntKe 
the pirn Art up cm the lin*i* of rnch ft ilocnment 
has be< n diinlton e<l— A ranctlon ehould not be 
pranteil aibijiIt to tr\ Trhether the ocon»ntion 
IS trap or fal«c— (ST) \ N' 142. 
lOi. Sanction only on prime facio eiso being 
mado out'— Vo onKr shanht be inHilc till nil 
ftrailahle tcstimoni bonriop on the <jnc*(ion of 
forpery hns been* recurc'l ntul a Fnti<factorj 
primn /dfie cn«e lm< boon made out [19 tV 1C 
lfi3 . 40 r. tv 1012] .V Ciurt should grant 
sanction only wlien it is sati-ticd that in all 
prohablily a ennnction Mill result. [I C X 400 
12 0 .V. a 2WcirlCh] 

Note.— 1 C X. 400 and 12 C S’ 3 most be reparded 
os OTcrruted by 11 C 411 (P. B.). 

105. Test— Character of oTenco not ofTonder. 
—The test for the neec«8iti of the prant 6f sanc- 
tion under R 1T| Cr I’ C is not the character of 
the offender but the diameter of the offence 
linn 3(>2 

Sanction for forgery in the absence of 
finding by Court.— Sanction iiaylio granted 
to priuccute a person for forgery in respect of ft 
document produced and tendered in court, Ibougli 
not jurlieially considered by it — 29 C RS7 

reforonca to sanctions for perjury. 
— tro«peotion for perjury for contradictory stalc- 
wents in one niiO tbe same depo«ition oopbt not 
to be sanctioned witliout considering the depo«» 
tion as a wliolc nnd witliout b.ivinp regard to tbe 

circumstances under which contradictory nnsncr* 
were KMen— [2 Wetr IGS] M hen there is on- 
mi'tikablii conHict in oeidenee, the nllcmatiTC 
most unfavourable to the accused should not bo 
accepted [9 jj n 212] 

08. Duty of tho sanctioning Court. — 

(a) Tho Judjo prantinar sanction ought to apply 
*‘13 mind closely to the facts nith n view to 
ascertain whether they really constitute an offence 
Rat 00.3 

V } Thp Court should poe if there arc good grounds 

thinking that a prosecution is neco.*ary m ; 

thcintere*tsof justice— 10 M T 117. I 

*\ Court shouhl proceed onlv when the propriety, 
or nr, doing to 13 unmistakeable. — | 


n 171. 

(0 1) «cri-lion Tcie.i m conns 
tally rionNed—G \V. R 11. 

41 


rls shouM be most < 


(,) r — ‘ - 


granteil except on esidenco before it of sneh' 
matters.— 0 .V J 837. 

lOD. Sanction should be given when— 

(ft) Only when there is a strong prinia /<icic case 
against the neensed— 7 Bur 192. But see 41 C 
4W<S.B.). 

(fc) only when the charge is deliberately false 
(When tbe charge is true in substance but is 
bolstered up by false evidence, the offender should 
be prosecuted under S IPG ftnd not 211 I I*. 0 ) 

7 0 J 1C9. 

(<■) only when a priina/</eic case has been established 
that ft false charge has been made maliciously 
5 C P. 78 

(d) only when tho Court is satisdcd that the 
interests of justice require o prosecution and there 
IS ft strong primo /aeie case against tbe accused 
C A lU 3 Weir 177 

(r) when one makes ft false charge against another 
and the latter is discharged after judicial enquiry 
11 P R 1892 Bat see 41 C 440 (S B.). 

(/) Only when satisfied that In oil probability con- 
viction will result— 

Isc’xT j ‘J' ■" 

110. Sanction should not bo granted.— 

(1) Wlicn there is nothing to show that the Infer, 
mation given by the complainants was false to hit 
knoulfrlgr and that ho believed it to be false. 
20 Cr 078 (Pat } 

(^) When a witness has told a false story in tho 
Court of the Committing Magistrate but n true 
one m the Court of Ression— 1 1 C N 7C7 21 I* R 
l»01 Svr2WeirlC0 

(<) Where the statements complained of are slightly 
discrepant owing to inaccuracies of mind and nro 
not deliberately false — ID Cr 230 (0) 

(<f) Where the niteged false statements were made 
in the curse of a lengthy cross examination and 
ore not nbsolutely irreconcilable 9 Cr 234 (C). 

(e) When the offence charged IS di«obcdience of an 
order not authorised by law — C .M T 370 

(0 When the defcTidant’a denial of the pLaintifTs 
ailegntions is meant to put the plaintiff to the 
proof of such allegations In the tnr./itunl tho 
pleadings are generally loose m exprcs.Ion, and 
aanction ahouM not be granted on the Irasis of 
such language — C M T 3 IC 

(g) When the finding is merely that the charge of 
theft was not proved at all aeain<t the accused. 

1C C CGI. 

(k) When no proper enqnirv Las teen made into the 
troth or falsehood of a complaint — 37 P. L 

(l) When there is semr foundation for the complaint 

137 P L. ISKW 

(j) kVLen the statement of the witne**, thongh 
believed to U* fal»e is not an iar>Msib]e one 
CJI. T.91. 
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(t) When thfre U nothir:? to ghow tl.-it the infor- 
mation fflren bj the acc««otl was to bis 

knowlo'lffo or that he brliMol it to l.o fnl*o, no 
sanction fof an offence nndor S. 182 1 1’. C should 
be given —20 Cr. CIS (Pat). 

(0 When the co-nphinant lag not Wn doly eva- 
mined thonqh his complaint has boon dismissed 
upon enquiry and report ostensibly calle.1 for 
under R 20-’. The complainant is not liable to 
prosecution m such a case— .12 Cr. 539 (P.) 

(m) When, if pmntcd, it would prcjndicethnjadicial 
enquiry and dcciiion <if the suit in which it is 
to be considered. 29 C b'sT. 

(n) ^Vhsn the fal=e ehar^-o was of a trivial natnre 
and the Masisfratc acquitted the accused on the 
ground that the case was of a trivial nature. 

19 Cr 707 (C) 

(o) Tnless the aecised I,vl acted malaS.lc and 
committed the offeac*- for which it la roa-'ht to 

prosecute him —11 C N 19> 

Speeijir points for con^lderntfon. 

111. (a) The chief point for consMcrntioo is— whether 
the gfatatory bar imposed br Rx-ctiou 19> ehonld 
be removed and the taw' allowed to talc Its 
ordinary conr»c — 11 C 410 (F.B.). 

112, (b) The chief point for consideration Is whether 

the matter is one avhich on the face of it 
requirea mrestigation by a Ma-risterial Conrt 
and ultimately by a competent tribunal CHanee 
Si '* question to be eausidered — 

86 M J CO I'g 17 M T 15 [Ceiifra-Shchojiri 
AtyarJ in 32 J 54] 

. (c)_ The satictioning Ciiirt mait'.be poided by two 

principles m (i) trheihrr fh^n' „ a yn.no /le,* 
MM apainst the person foupht to be prosecntcl 
(u)tefir^er the real ohjKl of the appheanf i# 
r O' r»e»onil »i>ife.— I Tat 

J 374 41 C 4M5 i • * »ar. 

Berore sanction for perjury is granted, 
dered • points should bo consi- 

(i) whether the statements are iateutionally false; 

OO^^^Thether they are material to the issoe of tbe 

(iii) whether they aCect the credit of the witness - 
2 A J. 830. 

Allormnco should be made for evasion of some 
matter rolatmp to past history of witness ( Ibid J 
grant, n, or ,ctk. 
hmow"?hfltT ” the accused 

tnow that he was ipealcinp falsely’— 6 M T 91 

116. fn . . ’ 


tio. “rport™- 


113. 


(•T) ^fritrrittlt itmirfion 

IIB. (0 Tho more acquittal of an ac 

person is not sodiCient for sanetienin? j 
tion ondf>r section 211 I. P. C T1 ere c 
rnniPtfiinp more than mere neqolltal- 
be a reasonable belief in the nind of th» •: 
inp CJart that there wag no fonndatiea * 
for the criminal change; there r-nn be » 
that in fn*trtutlnp criminal jiro<''‘e.; 
petitioner acted k-nowinriy without h'’’u'f 
tmth of the nllepations made by him or rc 
avitliout carin" whether the nllepatie*' wu 
or false. The liberty of any p^non fbe* 
bo jcopanlued so that the *p"r«rn who s 
sanction “mar take n le’»on {'ic) • 2J Cr COS 
4Pat J, 374 .'41 C. 4-W (S.B.). 

110.’ (h) A sanction must bo based on m 
nls on tho record before tho Couit.- 
Cis (Pat.) 


120. (c) Order granting sanction shon 
made on legal oridenco.— Where t^c ! 
rate, nfter di«mi«siB!j a conjitaint, a'Vc. 
phmant to show can«e why lanetioa sta: 
be given and on the camplainant not rui 
any witnessei, sanctioned his pro«ecoties, 
tIon was set aslJe by Iligh Court, asthei 
no lecal evldenee J««tlfyiaff «anctien 51 
(J) Section 105 doas net prescript 
mlo as to tho materials oiv’d which s 
should accord its sanction. Thonrh » 
should not accord sanction merely ca the iti 
of a police report, yet ff tho report is Ka«N 
a jndgnent of the Court in a ^conct»r 
brought aninst the complainant in fcss 
with the same matter wherein h*' •’j 
'vas found to be false, such report l«su- 
legal material for nceordins sanefi'H fot 
complaint. The camplainaut's sworn s’* ^ 
if disbelieved by {he Ma?i»trate, is Brother 
ri.al on which sunctiou mav be prartw."' 
1044: [10 3r. 232 (F.B.) diicos'ed as 
plained ] 


121. ITote. ftr llrtJiM y— “All that is *ci.’od l 
Full Bench in Queen ^i»ipre»s r. filifl S' ^ 
(r.B.) is thfit the Court should not grant 
tion to prosecute for preferring a fal'^ 
merely on the ground that the cotnpl'’|®y * 
referred by the police os f.al-e oed c'- 
under section 203 Cr. P. C. There are no - 
certain dictft in the judgment ef 
judges which have been regarded in 
sequent cases os meaning that the orae^r^^ 
be made on judicial evidence or legal 
tbosc dicta do not mean that such 
have been given on the application 
PerSadosfra Aiy^r J “In that ca'V (id • 
F. B.) it was held, as I nnder«=t3nd the 
which Blithe IcniTed Judges were aiifcc' 
the ilagistrato should not suh^titute the J® - 
of the Poheo for his own jndguient and^^ 
accord sanction merely npon the Poliev rep° 


122. (e) EvidencJ of an accampbes- Th^ 
coco of an accomplice, nnle«s 
ated, does not constitute galEcieut 
e.auction. — (’00) A. N”. 149. 
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123, • Whcro Ihcro hns boon no proper enquiry. 

— n hrre Ti'' I’roprr niniiiry Im* hcon niatlo Into Iho 
truth nr fiiNrliooil of n comphint tlip Oonrt ImS 
nothin? to pn n]>on nml i« not jiMlifiocl fn prantinp 
smction [2 I'.IV. lltOtll. Hut n >tBpi»tmlp»B compe- 
tent to pmnt i> inctioii, o'cn thmipli the romptnint j 
was itifinU.cil on the rxaniuiation of thocom- 
phiinnt ntonc {in<\ without honriuR Ms OTi.lcnec 
[7 C 20S 1 C-n 2.7 W. n. 10] A sanction howoccr ^ 
which ha« Incn pmntoil on the slrcnpth merely 
of the report made hy the police after inreslipn- 
tlOD, and irilhnnt oinliBrj any iin/cj'CH'fcBf jH(Jirirtl 
rn'jNiry herotul riailitip the complainanl’a state- 
toent oa oath, is illcpal [22 M. J. 410 (P, B.)] 


124. r 


Hat 705. 

126. Decree not yet sot aside.— A ilcfendnhfc 
apaifist whom nti Ci pntte, ilecreo has been p.asscd, 
IS not merely by reason of the doerceo not haring 
been set aside, precluded from applying for 
sanction to prosecute the pinintiil under 193 
and 210 I P 0 2 Pat J 6S8. 


IX. PROCEDURE IN SANCTION PROCEEDINGS. 


fj) fletici'dl. 

126. The applicition of Ss. 182 and211 I.P-C. 

to false charges. — .V prosecutloti for a false 
' charge may be on<kr 8. 182 or 211 I P 0 M 
the false charge is a serious offence, the proper 
course is to proceed under S 211 ; otherwueit 
is enough to direct prosecution under 8 162. 

33 C. I'yj. 

(2) Til Sithoi'iUiKtfc Coiii'ts. 

27. (a) Procedinpg nndcr this section should frc<iuent^ 
or, even usually, bo ex ptirle. Per Stephen J 4l 0 
440 (P. B.). 

23. (6) Sanction for prosecution of w ilnessscs should 
not be gifen while the case H still pending 
21 0 K 753. 

(3) In Sttperiof ('oitrfx. 

129. (i) fioperior Courts can not remand procccilmgs 
of Subordinate Courts for further enquiry 


17 Cr. 222 (L B). Additional endeneo may 
if ncccssarr, he taken by Superior Court. 44 0. 
81C [40 A 21 Fa 17 Or 29(A) 

130. (6) On the hearing of an application to tho (Ugh 
Court against an order of tlio Presidency Small 
Cause Court refusing sanction, a Vnlcil has a 
right of audience — 21 0 N’ 034 

131. (f) A Sessions Judge, noting under eJanso 0, may 
crammo on oath the pcrsonogainst svjiom sanction 
IS applied for and also to bold a thorough and 
searching enquiry into tho matter 3 P B 1910. 

132. (d) Tho intontioa of tho Logislaturo is that 
a Court of euponnr jurisdiction to which an 
application under Sah-scction C is mado stionld 
consider tho entire matter on tho merits on a 
compete renew of all tho facts Such an opplicn* 
tion stands on a footing different from an 
nniilication in rc\i«ion and is analogous to an 
apiieal -87 A 439 

133. (•) Superior Court IS hound to giro rcisoi's fo^ con. 
hrming or reroking sanction. (’02) .V N GO 


X NATURE FORM AND CONTENTS OF ORDER 
GRANTING SANCTION. 


(J) OojiriYtf. 

134. of optin'. ( 

(<i) An ordci under S 10') is not a 'ctilcnee or onlcr 
m a erinmn! trial [12 M J lO*^] Tho grant 
of Finolioii IS a jadieinl — «of <i'i cxrculoe aei 
[47 JI J O'.O] 

(') The orders of a Xlunsiff or a District Judge, 
granting or refu«ing sanction are notorUcraoi 
a Cnmim! Court and are not Imhio io r«»isjon 
under tlic Or 1* C— lOC N 117 F* 40 C 4,4 


Also tec 17 C N 017 
('■) An order granting, rotoklng or refos- 
ing sanction is a judicial act.— !■» > *'• 
ni(C) 31 A 002. 

35. rorinoftliconln'. 

(’) The order should not contain an analysla of 
the imtenals sulitiiitted to the sontlioning 
authority or esproF.ing nny opimon “a Jo /h® . 
prolmhilitT or otherwise of n eoiiTietion — [*• , 

CO" Fs 17 M T 15 ri’''tMi Shfngot Aiyur J , 
1132 M J 5! . ! 


7 17 C N 017 


(c) Order omitting particulars is bad.— 
An order rndf.r'Cd on u petition for finction and 
luached thus "llceor'I '•etii Smction allowed" 
IS not a fcubM.aiituI c-impliance with the law. 
.\ sanction which omits to specify parlieolare 
mjuired by sub'cction (1) is Lad 
(1916) Pat 3CC 14 0 N XVI 3 C N* cex'-nil • 2 C J. 
012 IOC 1100 CO A 2n 2 Weir 172. 8eeol»a 
23 a 532 22 C 57J 10 M 40S C .V. 101 .5 O. C. 
ICl 

(b) Onler not Ir nmclu.l .j^rrnl 1fr,nt 

eons to make It im]rf)^sible to fay ixaelly what 
offences and acts w ere imputed to tic necused — 
11 C X 195 

133. Content* of the ovtler. 

(a) Prosecutor need not bo named.— Thera 
IS no fj'ecific proainen that the prosecutor should 
be named in the or’kr— [41 C. +PJ (P. D,){ 
21 D 11. ri-G: But ffr 32 C. 401. 32 C .351a 
n C N IW. . e A. J. 7»Gj Tie .sahsfantl.7 
quosti « 1 * tict wl id- r a 1 irtfeulir pers'-n cueht 
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toheftllo«ecl <0 prosc-ciito Init whetlicr the bar 
pro-ectition ought fo he itmovf.l 
lU .'1 4,]. It t?oc8 (lot inoKcr \4hctW tbo 
satiction IS ncconlcd to u partictilir i>pr.na oi- la 
couched in gonernl tcrm« —[13 Cr. 200 (M ) • !■» M 

So Ml" 

Note.— Sanction fhonld he prantwl to a certain 
rov.on by i,afnc-[G A J. 790] A einclion 
miisi bo prnnfod to a contcmi.lnfr.l proiccut.on 
by a dcbnito por-on —[20 C 474: Hut ere 8 It It 
- 41 C 440 CF.B.)J A sanction to iirn«rcnfe 
^>l.^cb omits to •i.rr.f.j the e.th^^lg „a„.e 

O' by oiHco, tonhom sanction is nreonled, is bail 
‘-“"'eriuontly n trial held tmder 
soch sanctidii is mralid — i p. j}. 

137. Opiif'ml Units. 

(1) Sanction should bo in writing —It is 

b^in that lanctmn or direclfon shonl.l 

be in writing and altnelipd to tlm record but it 
13 by no means legally imperative — 7 M. JJ. bS 

(2) Order must bo frnmod in n monnor 

framed in sucli a waj as to enable the High 
Cour 80 satisfy itself tint tbo application for 
c CCl was properly granted,— 23 M. 210. IG 

^ sanction for abetment of oOhnno 

iiTider S .,11 ilionld «Iiow (li«l»nctly what is the 
nature o! tbo abetment.— 2 tVeir 107. 


should bo in express terms.— ii 


eiyfin by OivU court 

unen Uini Court gives satiction the haHi 
eilen n°i ''h'ch sanetio! \i 

given ghoald bestatfcl,— 13 V. P SS 0 A. lOl 

^ii^se statements to be indi. 

Gated. The High Court rcroled ij,c sanction 
where the particular atatomoiits said to bo fnl«c in 

=<^ritrcTTcT,T'ri2't:: ” 

‘"iiim-'ss.-.c.'ir;,,.”.' .K;jnS 

'*0 evidouoa -s.net, ra .l,»ulj,p„irr tLo 

0 ,url occn.lon „n US S." 

-■ 

'"I ■ ° ‘oyo d^aned—A j, 

nnlhori... Sf intrS' 

Of fl,0 offence nnrf *1 i commission 

non.„,tlca_OA.loi (IsIsrPM S 
''°LS ‘’S'n"'," “f ''Mds neurssury. 

. t-UeSr orzy-U'!?';. ';,r 

'h! ““Odntlo sauctiou. 

\a} f 00 foilou lorr (Tortls In 

Ot -'.Os»r«t .;t, it' ,.ort,„ 


Itistrict be informed that t!io Court sanefKa* tV 
Jiro^ociition of (1 and 1) (\\itne«‘e>) hr 
ondeiicc" (lid not amount to a eanclion— 3 \.f>i 

(b) Kurd* to the egret —"It h dinctc'il to brit: 
n rate Under 8. L'Jl I’. C." cannot be 

n fariction. If intended ns n fanetion itiJ« 
pre««ed in nn improju-r manner.— S C -H* 

(c) Uliore ccimpliunt being sent to pnlico form 
Tcalifration w:n reported to be fal^o ant t‘t 
Mneiitrati’ cnilorved ns follous nt the foot of 
the report .— "The ca«o is cli««ed a« n Yos bw 
proceed Ilga^n^t tbo conipl miant ” 

oisltr could not be nccflited ns s.anclion — ItB 

It. f«' 0 

(12) Court or place of ofTonca to te spAJi- 

iled. — Sinction iiiust be granted to pirtic»I»r 
* person and mnst sjn-fifv the Court or etticr 
m whiib nnd the tK‘ca<-i(>n on wLiidi the sU'ft* 
offence Ins I'reii luiiirnitfed —11 C N. 195. 1 ^ 
J. WO j 0 A J. 7i)o . V'lt f. y i: a.* 

(1.1) OiTone? to bo indicated.— Alibcjojiifist 
tion may bo m pciienil terms, no indicatiaacf 

the offenee wlnc-h is said to hate been coiiidi‘*>“« 

rhoold be giten — [2 Weir 172). 

(•«) Contents of sanction.— Coart saoetioriEj 
the prosetiilioii should state its reason* for umhJ 
so.—COJ) A..V, 17J 

(1C) Joint order against several peiwas“ 
Tcm* of order pnvink' sanction should^ be *cBn» 
nnd precise, e»peciall> when given ispamst levs'* 
ncco«eil.— 2 Weir 17.1 See 2 Weir 17-’. 

(16) "Wbon the perron ordered to be pfos®* 
cutod should be named.— Cl (t) appliciew 

to cases in which the offender is unecrtniB or »* 
hnotvn. A Court granting sanction shouw 
the person to be prosecuted where there h® 
doobt ns to who that person i«— 23M 071. 

(17> Sanction for giving false eridencf 
should contain tho following particuwf 

— tbo nllegotians upon a\liie1i perjury is 
the place where or the time w htn f.d-c 
given, niid the section or sections of tbe « , 

Code under which the prosecution 


(•84) A K.b7-. (St) A N 270: (’S4) A A >•'' 
(*8) Superior Co'Jrfc cannot direct the 

ordinate court to rectify a mistafce > 
form of the gauction. — 14 Cr 0o5 (C) 

(S) To H'honi snnvUon can be 


138. Not limited toparty to the 

There ig nothing in tlic statute law to ju 
grant of sanction to a jmrty to the proceedi b _ 
connection with which the offence has 've ,ustn.c 
mitted. S.anction for offences against 
mar be given to n pnbljc, officer —37 C- 
3 ON. 3. 

139. Sanction, should rot be granted^® 
iudgment-debtor against tho 
liOlds a decree against him.— 2(. *• 
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140. 


ronticp tlio piihlic, fo micrtcnp nii<l procure n Miiy 
of procecdinp* — 2 Weir Iftl. 

141. Sanction should not ho prantod to a 
stranger to tho proccoding.— 13 1 0. ill (C) . 
See 11 .\.J. 313. 

142. General Pricciplo.*— Vcillicr innetion nor per 
iTii«sion lo contmno ft pro*eo’ition oomwenccHl l>j 
another shoulcl l»e crnnteil to per»on who miRlit 
n«o it for tho purpose nf linrn'‘in;* his opponent 
in B ciul litipntion — II A. J 313.aiCbl8 13 

c. X 3as. 

(0) Af/eiluMt ii'hoin iiitii/ fifiiirfion 
be {jlvcii., 

143. (a) Person not a party to proceeding.— 
banetion can he piren for prosecuting for forgery 
a person who is not n parts —20 Cr GJO (PJt) 

144. (h) Witness.— Sanction against witness may W 
given, for proJneing forgoil document, but not 
before all available testimony bearing on the ijues- 
tion of forgery had been received and a 

/(icie case made cut —10 U'. it 1S3. 

(<^J Offence In ve/fpeef of u-hlch sanction 
may be f//tT«. 

146. (a) OITonoe under S. 460 !• P. c.— Sanction 


for proscent'on uniler See 4GG I. P. C. may bo 
given, though that section is not specifically men- 
tioned in Sec 105 — 20 Or. 630 (Pat) 

146. ('•) OITonceundor S. 182 or S. 211 1, p. 0 . 

— A prosecution for false charge m.ay bo under S. 
182 on 2! II P C If the false charge is a serious 
offence, the proper course is to proceed under S. 
211 ; otlierwieo it is enough to sanction prosecution 
under S 182 1 P C — 32 C ISO 

147. (i) Offonca under S. 210 I. P. C.— When an 


2.1 C 971 

148. Offences under special Acts.— The offences 
specified in the section relate only fo those puni- 
ahablo under tho I P C —Some special Acte 
provide sanction for other offences e g 
(i) Prosecutions under the Arm* Arf may bo sanc- 
tioned by tho district Magistratu or Commissioner 
of Police 

{ii) Prosecution under the Stamp Aet, by the Collec- 
tor or other oflicer specially empowered, 

(ill) Pro«ecntii>n under the itetaf Tulen$ Aet, by tho 
pislrict or Sobilivisional Magistrafe. 

(it) Prosecution under the Jwifinn Contiis Aet by the 
Local GovcmmcDt or officer specially empowered. 


XI. DIFFERENT ASPECTS OF SANCTION. 


(1) yainve ttuil ifeaniity «f Sanction. j 
^49. A sanction given by a Court is not tantamount j 
to an intimation to the Magistrate that it is his 
duty to hnd that there is a puma faete ca«o 
against the accused and commit him for trial i 
“In effect by according sanction, it does not say i 
to the Court winch tries the ca«o— ‘This is a laso | 
winch I ibinl you will liavc to con<iet,’ but 
“this IS a case ivhith 1 think it is worth your | 

while to eiKjuire into ” Sanction is only rc«nii»ite 

to prerent frivolous abuse of the powers of tho 
• Criminal Ooarts — 30 M J 00 [Fs 17 M J 15] ' 

160. Tho grant of sanction does not involve I 
any trial of tbe ISSUO nor the formation of ' 
any definite opinion as to the prisoner’s guilt but j 

is restricted to the rcmo'al of a bar fo the ques ^ 

tion being formally tried at another place II U 
n 1161 Sec remarks by Stephen J in 41 C 440 

(8. S.) 

161. Sanction to prosecute is net a diroctioo 

fo pro'icutc. it IS only n pcnnis«ion grnntcil to 
a privntn person to exercise Ins own ontctli'reu 
discretion as to whether he will take proceedings 

or not— SC 435 

152. Kmction implies that tlio prosecution Ms under 
Reclion 1S2 I I‘ C emanated from some person 
other than the oUicer concerned — b A. J**-’ 

163. The sanction, whiM it is in force. rx'»tores to \ 

‘he Cnminal Courts a jurisdiction, of which j 

f 19> dcpnies them 8H K 32. See Cr Her | 
Na 30 ef 11)13 (Oudh). -* 


(2) Effect and saflrlency of sanction. 

164. All order granting s.anelion merely removes 
tho bar winch tho Leguhturo Ims imposed on 
reckless Institution of pmsFculion by private 
mdindiials Cr Ilei No 8b of 1913 (Oudli) 

156. Sanction must bo in dofinito torms.— A 
general and lagoo ordc r to the effcit — “Complaint 
summarily d]<<ni<seJ The 'Ihugji is nt liberty 
to pnxecute the eoinjilainant,' —endorsed on an 
enquiring offiter’u report is certainly not a sanc- 
tion within the meaning of S 1!'5 [II U D W]. 
Mere oxpre**i<)n of on intentinn to sanction 
pro'ccution in the judgement (which was neier 
nrried out) is not a proper s.inction at all. 
(It It 78) 

160. When ft Mogistrate may proceed proprio 

motu,— Magistrate may precceil p'opm 
if there IS ft sunefinn, os the sanction declares 
that in the opinivn cf the Court on offence has 

lieen xoniinitte'l O S 19 

167. Suflicjoncy of sanction.— '•'inriion under 

S 211 I* C would not jiistifv trial under 8 Jfcg 

p c 13 «’ r. fiT 

Sinrf.iin far euhifastiie < '^'nce C'.rer* al element there. 

,f 39 C t»i3 

(3} Sanction by Inijttlraflon. 

168. 84f*eti«m I-r *iop>lT t f Pi.Iiee firr pr»“<-cation ondr f 

8 I'rt ne—t not ts? eipre.‘*d hat may be implied. 

• 1C tv. It..*.;. 
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1B9. (b) "'hero tlio licfiireMliom llic witness 

deposeci faf'oij Inuifflf totnynifa for tnaf, esnetion 
is impheil — B. H. 5{ 

160. (e) ^Yhe^c a tlio same ^[a"l«trate w)io*p Aammoos 
was di«obcyp(l also convicted tlic nrcuani, hfUi, 
there was an implied sanction 5B II. 

161. (d) TVhere Se«ioiia Jndeo dircct.s ft commitment, 

he mnst be taken to sanction the )>m«eeation not 
of winch the commitment ari«es.— 2 I’. J32 

161. (e) Where Magistrate sent tho paj>on of nenso 
tried by subordinate JfapiMrate to tho snnerinten- 
dent of police with nn opinion mUerse to tlio 
prisoner and on the reijnest of the latter iasaed n 
warrant— held —that the i‘'suc of the warrant was 
a sufficient sanction on the part of the M.aeistralo I 
— IG \7. n 37 ' 

vtuit is not svfili'hut sanction. 

163. fa) Oidcrmthofolhiwina; words.— If thepelitioncr 

thinks there is suQicicnt evidence niminst it, I 
O L sT *'*‘^'* eanclion"— II 

164. (b) 'B IS directed to liritiE; a c'>*e onder fv 211 

e C —(order framed in these wonU)—R 0 d35. 

165. (•) Sanction given to prosecation bv District 
buponntcndcht of police for false information 

Assistant District Superintendent —2 


160. (tl) Sending up of record by sabordinate Majnstrate 
to tho District Mnsistrato “to l>o de.alt with 

dot’-li^^i IS 

167. (c) Sanction in the following terms —•‘There can 
be no dnnbt that D and A insfitmted tho Chowlidar 
[ vvlio had already been directed to he prosecutciJ 
u?fn n,,»" 1^2 «nd 211] to lodire this (falve) 
uiformation I direct that they he prosecuted 
under S 211 with the ehowkidar " — 12 C. M 875. 

168. (0 Wheio D O. P forwarding papers of a case to 

' 1® District Magistrate "I request that the case 

uLm Mmptxinant he proscenfed 

unUei S 1S2 r 0 ' and District Magistrate Wrote 
hxpunjre Subdinsional .Magistrate to take cogni- 
of"s^ 2fcf<f, the requirements 

C "®‘ with— 5 O 


169 (?) A ...raaent.ir order passed by an csccntivi 

Date to mke np else under S ISS in not snfliciem 
comphance^w Uh the requirements of law.— 

ranS'l","' ‘'r ^""?"i"Kfpmis:Frosecnt.or 

Jhf '' Ith^the pAdior fw'S*.™" 

13 31.31; lOB )>V) " ** "•’* sufficient — 


H’hat is sirjjlrlcnt sanction, 

I 173. (a) Sanction riven in the following wonl3> 
is no doubt that T. n and U 2 made h. 
certain statements contradictory to the sb 
which they made before tho committieg 
rate. Therefore, if from such st.a(en 
their*, they may Le liable to any clarge, 
sanction from here"— S B, 11.21. 

174, (li) The remarks of tho Lower Appellate ( 
Its jnilpineiit ! — “The case las bfcii fo: 
tinder ri. 1«2 hy the officer in clar?o 
District Sujierintciidenfs o'llco.”— 19 W. It 

176. (c) Ccrlificatu hy Jailtcial Comtni'«ioncr 0! 
in his c.apacity of Judge of Chief Cirit Coi 
ft charge of fnl* * evidence was entcrtainc 
the sanction of the Di-trict Court to wb: 
Court of the Muti«i(t (of Dihru-mrli), be: 
ngtiinst vvhieh tho offence was commiltcd, 
ordinate. — 1" W, It. 51. 

176. {!) Sanction of the authority of supcnot 
granted to an inferior ministerial »erra 

W. n. 2J. 

177. (’) Sanction under n section of T- 0. ih/ rr 
that under which the ocentcil isconvtctcil 
II 2S 

178. (f) Latter by tho Inspector Gooer 
Registration, Bengal— to Di'tnet Kc 
TIppera that tho Soh'llegistnir slioahl be 
cuted ns advised hy the Legal ilcmembras 
charges under Sa 417 ftticl 46S P. C 
Itegistror w is convicted nuder Ss. 4C?t0i 
C. 005 ! See Hat 32. 

170. (p) U’hcre the accu«oJ made cenlrnJiriery 
antnti before the Police and the Jfaifi'lrat 
s.inction w.as not granted in tlie alternative i 
the statement before the SfagUtrate only 
that this was suQicient for tho protccut>®®' 
accused.— 5 M. T 335. 

C4) .iOscncc ofsanction, 

l8o. No bar to proseoAtion ofwitnesses.- 
•100. Does Hot Tiliate a conviction unless the 
of hanction has occasioned a f.idare cf just 

fees 537 (b); 2S C. 217. 

ISl.ImphodsancMoas.— 5er {tfi} i'ffff' ‘"'2' 

CHCV, 1 

182. Refusal of saoction by Sabor.bD.ate Jlsgi- 
docs not preclude District Magistrate from t; 
cognisance — Rat CSS 

183. Complaint filed boforo saDCtion^^'^ 


10 

184. Objection as to wantofsarction sho 
bo taken at tho trial.— 7 M H 
186. Want of sanction covered by S. 

want of sanction to pro^ecutiem under • 
the Cr 1». C. is under S 537. »o valul grou" 

the reversal of a conv iction, unless bucI'^® 
occasioned a failnrc of justice— 13 CL lt< 
217 • 29 M. U9 17 M J, 533 : 2 M T. 3^' • 
R 1913, • • . 
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piin nEKT ASPECTS siKcnoN*. 
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Voiitofnaiirtloti Invalfdafr^ trtnt. 

180. (a) WJirro ont of two pr'r«f'n^ Mnclioii 

hill hoi'ti pipon onlv npnin«t ono of thorn* the llish 
Court (liroctod the rclc”<«o of the pri«onor apiinat 
whom there was no amotion.— 15 IV.Il 65. 10 
W R 2H. 

187. (to Smetion Bpiin«t npont for foNo Torifieafion 
of phint nnnot li" nnr pround for pinooedinp 
apain«t the prinoipil without amotion npiinat the 
httcr al«o — t W. It. 7 

188. (c) ‘When thoro Is neither complaint nor 
sanction. Whore there is neither romplunt nor 
aanetion, the irropnliritr cannot he envered br 
S C37— fOt) A. N. "fil-Sotf IS W 11 32 

189. (1) Where the nlloped faUo Btitcmenls were nuide 
dnrinp police inveatipition in a ca«e which vrna 
aubaequonth* tried, h»M — no proaocution for per- 
jury should he mido in the absence of smction 
pranted by the Court which trio I the case. — 14 B 
R 713 

(J) Defective ftfiitetloii. 

180, (a) Where order smctioning prosecution oraiM to 
*pect/y the Co’irt or other place lu which and the 
occasion on tchieh the efenee icae commiffed— hold- 

order is dofectire « -30 A 213 

191. (1) Sinctinn winch omits to specify the iwrficulara 
rejHired by Sub S (4) is lad In law.— 3 C. J. 012 

19 . (c) Where tlio order of the Mapistrntc pnrportioR 
to prant sanction does not comply with the terms 
of S 193 It Is bad in law. ('SI) A K 293 

103. (d) Sanction for proiecntion under S I8J on an 
npplieotion for prosecution under S 103 P C 
is bad (OS) A N 203, 

104, f- ■ • • •• ” - 


2 Weir 172 

105. (/) Joint order njain«t seteral psrions tcithout any 
a»empf Jo dian iriiin/iCe betireen them or to define 
the offence with which each of them is charged 
is bad —2 Weir 172 

108. (g) ^ sinction printed by a JlajiMtrate in/hout 
jurn.Jifjion cinnot be ralidatcd by tho order of 
confirmition by tho Sessions Judpo (thonph in 
tho first instance, the latter bad power to part 
sanction) (01) 22 A K 9 

1®7* (h) Sanction granted to a minor who has 
not applied tliroupb his next friend is liJepiI and 
objoetion tn It cm bo successfully taken in the 
Appellate or Revisional Court — 0 I C 307. 

108. (i) General and indoflaito sanction to 
prosoeuto under S 211 is bad— CC N 37 

loo, (j) Order aanctioninp priisccalion for jiorjory or 

in the altcmatiic for offence uodcr 0 *“*- •* 

mild. 25 .A. 231 


200. ( 1 ) Timo-cxpired sanction —Cmnction 
the bisii of n lime expired sinction i» covoml 
**•537. COl) .V. K 157. Conf'w2Wcir202. 


201. (') As to cases whore sanction xvas considered 
dcfecliTo and hid See (10) Effect and Sufficiency. 

203. ('») Prosecution of a person under a sanction not 
properly pix-cn IS illegil. 2.0 J. C19 

('IJJ ri'C*h sfiiictiou. 

203- R^o cases nnder (12 B ) Lipss’ani Et'enion of 
tunc, tupra. 

234- Power to grant frosh sanction. — Ttiscom. 
potent for a Court winch has granted a s.inction 
which his expired by efllux of time to grant a 
fresh sanction — [C .V 43 Contr,j 22 C 573] Pro- 
ridcil a sufficient reason for delay is shown 
(IK A 35S n 0. 577. (’01) A X. 40; (’02) A 
X 213] 

205. No bar to fresh sanction.— There is nothing 
to prerent fresh sanction being given — (0 A. 45 . 
('fit) A N 70 (’63) A N S6] Per Contra When 
a sanction is gircn it is given obce for ail.'' It 
cannot be ropeatad because the prerions 
sinction has expired— [22 C 573]. 

209. When provious sanction has beon.ro- 
vokoiby District Judge.— When previous 
sanction has been revoked by tbe Sessions Jodgo, 
tho District Magistrate cannot grant a frosh 
sinction no cm only move tho lligh Court to 
hnro the order of tlio Sessions Judge set aside. — 

1 A J 395 

207. Very Strong grounds required.—drant of 
another sanction to a different defcudnnt after tho 
pcrioil of the previous sanction had expired, can 
only bo made on very strong grounds.— 0 IJ. R. 
1097 


( 7 ) Cttii <tftnefloii he r/iieHtlonctl hy 
the tvi/hnj Muytntr'tte? 

20S. («) A Magi'trato before whom a prosecution is 
m«tituted in piiriuanco of a sinction given by a 
competent Court, cannot question the pro- 
pnoty or the legality of tho sanction.— 
20 M Ibl 

(6) Fmction granted by a sup-rior Court cannot 
be qncstioned at tho trial — [t C 6Cfi] Tho most 
that can be done is to stay proceedings to enable 
the accuscil to gel tho sanction rcioked by tlio 
proper authonty —[2 P 11 IShS] 

(S) A**lo>i»tf‘iit amt transfer or ttcvoln^ 
fion ofnaartlon. 

209. The person to whom sanction or devolntion 
gnnteil may assign it to per$OH to whom ho 
transfers the decree in the suit — 13 B 53S j 
See R C X But e-r 32 C 4'39 32 C. 3-31. 

210. Note. — .'Sanction grnnttd to a partieular applicant 
cannot l<e avnilul of hv some otb-r i*er»*in 
against his wish and without his nutho* 
rity.— 32 C.351; See. 32 C 4^^* . But tee 141, 
C 2W 

211. Heir may prosecuto.— T1 e L**rr cf a dece*. 
e«I|*er»on to whom sioetiun was granted may 
pro«ecate.— S C X. 6“vl 
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XII. DURATION OF SANCTION-CALCULATION OF PERIOD. 


(1) Liniil'ttlnn awl cnh'itltifiuu ofjK-rtml. 

21Z. T/ie tiafp on a-hivh saurtioa infftren 
13 ttio date on « liioli t}ic court of first in«tmeP 
passed the order, not tlie date of i»ny siilispquDnt 
order of superior Court, reftisitijj to set it nsnle, — 
40 A 3d8 20 M lOJ I’s 0 At 10')-42II 2S1. 

213. Whatiadato of inatitutioa of projeod- 

ingS. — Date of presentation of romphint to ft 
J[n?istrate Iiarin" no jurisdiction to onterlftin i» 
not tliQ date of institution of crlmmnl proccwliii"* 
—39 M G77 

214. Limitation and calcnlation of period.— 

No fixed period for making applications — W'here 
the application n.as made 3 years otter the nllejred 
offence iT.as comniitted, JicM— there avas no fixed 
period of limit ition for maVinsr opplicallons — 
[10 A 3o0] The Law permits sanction to be 
given at any time — [ 2 N. P I'?2 3. 

2J6. Com plaint by a public oUloer.— A complaint 
bv a public officer I'ltliin sub S (i) is not subject 
to the limitation pre»''riiied by the section for 
sanctions — T .A 671 (F. B.) 

210. Court cannot &x period for t7htch a eanc' 
tion shall be in force,— 5 M 4t 2 tVeir loi : 
3 M J 41 

217. Calculation of period of limitation. 

(a) Where the Judge on 12.12-'{)t, recorded a jodg. 
ment the last para of nlitch ran thus. “I nocord 
the sanction ns applied for under S 209 P C.*' 
nnd the formal sanction was d*.airn up on 2*» 1. 
’93 Held, that the sanction v\as given on 12.12.9I, 
and limitation should be c.slcohted from that 
date— Bat 803 

(b) Whore 2 davs afte» expiry of 0 months as 
provided by S 195, prosecution svas commenced 
and the 2 days «eio Ojiirf holid.ays — /W<f, — that 
there ig no provision of law by which pcrioilcon 
he (tfentieil hy rc'i'ov of the period erptrinj danng 

218. .. 


which IS more than six months old, not that the 
whole prosecution must be completed within 
that period — 6 A. 45 


210. Time oceapiod in producing copy of 
sanction— cannot ho deducted 1 McirT'D 

220. Application under S. IDS (b) Cr. P.C- 

Art ir.t, t^ch I doM not apply to precnrdis?* 

tinder S 19')il.(h) It is ft matter of rcn-ion, 

nnd the Cu’irt shall deal with it as if there eu 
no limitation prescribed fur the application. 
IOC. 2i:>- 22M J. H!I(F.B.). 

221. Time occupied inrorision precjetogs- 

Wlivre the i-anction was granted oj) ‘L 

An.mst nt03 nnil was revoked cm 

11K)J, but restored on the 4th .\prd . 

the 13th December I'UO. the arphcativ^ ^ 

rcxistoti was finally rejected by Ue 

nnd on the 7lh April IfMl, complaint nos Mci w 

on the fith June the comrlaioant 

tho sanction still heM 

4 P. U 11*13. 

{S) and eJ’tcii'ilott ^ , 

222 . —• 

B WI 
if- 

190; 2»> M. 480s R C 

CPiit.J. .’>6 JlutswWO. 3iP 

223. When time cannotboextenden^' t!,, 

action IS taken on ^ It is 

from the date on which it i« . itaUtorf 

for «ny Court ■»» 

period by resortiBC to fiec diuLf t. • 

‘ ^ S I'at J CR . 

224. Appeal against order fw® 

the order of ft Jud^e in the Otig 

... - , ... 3.0. 

225. .. 

Cldfl’i 

eaJiB? 

the penoil — 2i> ^l. i 'w , .. Orighl®^ 

226. Order passei^y ^ J ja an the 

Side of the High Court. ^ ^ bw to 

Original Bide who ® , This^f 

power to revoke if tr, the Civil ^PP^ ' 

be done only upon apphcation to 


XIII. JURISDICTION. 


(i) High Court may entertain rJfii^u? *;* 

'UdS an order of Appel ate 
revoke sanction 

750 (F. B.) l^ut See 3S rinmnal S'.i®'* 


(1) Ififfh Coifj'f. 

227. Fower of High Court to Intel fere 

(a) Tho power of the High Court to interfere with 
an order of tho Presidency Small Causes Court 
granting or refu.ing sanction can be invoked only 
nncler swh section G Tho only order which the 
High Court can pass, U to revoke a sanctipu given, 
or grant ft sanction refused, by tbo subordinate 
Court The High Court baa ao iurisdictiou to 
remand the case to tho Small Causes Court for 
fiirtlicr enquiry, but it is competent to take addi. 
tional evidence with aiiew to decide whether it 
should confirm or reverso the order of tho snb. 
ordinate Court — It C. filO 


, the On; 
g of snh *' 


» ,r. loo 

I. U6»' 


(c) A single Judge sifting 
Jlin-h Court within the meanioi 

8C. N " " ■ 

379 JerS 110"* 

(dl High Court can interfere ® q r,l Coar‘ 
Cml P. C, with order 

under S 195 Cr. P. 0 — 1 1 C N 1^- gaiict^ 
(e) High Court Can revoke aw gec‘'°"- 
granted hr ft Subordinate Court n 

—16 0. CGI . II 0 >’• 
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95 ] . mon cofni's rowtr? with nErrhExcc to s-uvcrioy. 


(/) ITi’c^i r«’nrl wr-ntil lotnfrrfrn’ unless I 
tho applicant had applied to tho Sea- 
Riona Judge In rorlalon or nppoit ■p-'Sn-t j 
the M»pi«<r8ic‘» of'l'r r»fii«ini; to gmnt »>«icHoii ■ 
L'*jA yjn I 

Ctl'Vlm « Mstrintratr thinV* It nctn'^Mr tonjiply 
tor p^netion to llio Court, tie j'ro]>rr p*>nr»o 
for iiim 5« to «lo »o tlroiic'i tl o Ix'pil llrmpm- 
Iratierr.— (tn) A. N la 

(!•) IntliccR'Pof A f»l»o cliflrpo of ^lolptil AR«^nU 
tho Hiph Ciurt pmnlotl rinction oven wlion tho i 
MApiftrnto ami So«iinii» Ju<1po I'Ail rcfi»‘P'l >l — 
11 IMl 1‘>'1.' 

(0 The nigh Court has power to call for 
and oramino tho record nn'l !«•' 
orJor* -fl* a Court of Aj'po"! coiit.l liiro piMoil 
under S 101, Axlion tlio httrr {.«cii«iona J«<lp«) 
rpfa«o« to inlorfore w itli tho rnnrlion ffr*nto<l lij a 
M apistnto.— .10 A. 213 S-o 3 C. J. 222 ' 

(/) High Court acta os an appellate Court | 
and not as an original Court.- The power, 
of the Ilipli Court to ilonl with n »ni>ction 
rranted by Another Court comes witlnn the | 
pumew of its oppeJhi'e nnd not oriu>nil Juris- i 
diction —30 M. 13’< j 


(I 


' ' r • , *■ . sanc- 

; . • • il and 

* . ■ • . ^ , by wny 

esso in 
ordinate 

to it, within tho meaning of Sul) 7 (i), gt'csor 
refuses sanction whether in respect of an offence 
committed before it or of one committed before 
a Court subordinate to it. Tlio High Court may 
accord sanction when the refusal of the lower 
Ojorts proceed* npon an error of law — 27 M. 2-3 . 
S«29 M 122 J 2 Weir 577. 


(0 DUtrict Magistrate may move 
Court to set aside tho order of the Dis- 
trict Judge rcTohing sanction granted by Sul^ 
ordinate Magutmto , but he cannot grant irMh 
sanction on tho same charge — [1 A. J- 
Hut the High Court refused to mtcifero when the 
District Magistrate moved it against a sanction 
jraiifed by the Sessions Judge, holding that the 

Court which would try the cases wa* the proper 

tribunal to u cigh tho evidence — [Rat. 473] 

(”>1^ Sanction refused by Smtdl Causes 


!8. As to the power of High Court to revise 
orders of Civil Court under S- 439 t-r. 

P. C.— 5ee (IS) Revision Review etc. 

29. Appeal lies to High Court not ■’nly in ti« 

eases where tho Coin t of the first instance reinse* 
sanction and sanction is granted by the Court to 
nhich the former is subordinate, but also in casra 
where the Court of tho first instance 
sanction and tho sanction is revoked by the Court 
to which it 19 immediately subordinate— 17 M J- 
2C0 (P. B.) Con 10 C y 102C 

30. Interferoncs with revocation ordw.— 
High Court cannot interfere under S. 19o Or r. O. 

43 ' • 


with an order of n District Judge revoking, g, 
sanction for pro«ecution granted by n Munsiff.— 
IOC N 102fi Cofi 17 M. J. 20G (r. B,). 

231 Intorfcronco with sanction granted by 
first Court and uphold by tho 'lower 

appollato Court. — Where Munsiff granted 
B.inciii>n under ti 10.11’ C nnd it nns upheld by 
Ino Disirut .Tudge — held — no application under 
S <522 (Civil 1’ C) would lie to High Court — 
(0‘i)A X 85 Rut»fc2l)5r 130 

232. r»— •".* sanction 

. • confirmed 

. A N 170. 

233. With referoEco to Presidency Small 
Causes COJrt.— -V Bench of tlie High Court 

' " ‘ ’ ’ to hear nn 

order grant, 
le Court of 

bmiH Causts — .H) Ji loo 

234. When High Corrt or Sessions Judge 

cinoot interfere.— Where a Subordunte Jlagi*. 
Iritc III ikesacompiniiit under S 103(1) (b), neither 
the S(-»i<ni» Judge nor tho High Court ha* power 
(o iiiierferc — 23 M 203 7 B R 84 But ree 0 

C r 27. 

235. First applicatioa to the High Court.— It 
uouM bo vciy undesirnblc for tbc High Court, 
oveept under icry peculiar circumstance* to enter- 
tain III the first instanee au application to authorise 
a pro*ecution for perjury “17 'V R 40 

236. Interference on merits^— Under S^l0o_(b) 


CoV'lOC N. 102C.37C 13 33 A 512 31 A 

43 30 A 243 

(•J) Other ConvtH. 

237. r -I., 

p 

r 


238 . 


239 . 


The offenoo of perjury i» complete when tho 
filse sUtement is maclo in tho Court of First 
Instance and it is not recommitted in tho appellate 
Court soas to entitlo it to grant sanction a* an 

Original Court — 41 M 737 1 Coiifru 35 A. 90 (not 
followed) , .... 


M AD ohllfT dictum that 
side wa* nuthen- 
of a Civil Court 
forgery ' 
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^VirO CAN GBANT SANCTION, 


LSec 


241. Power of Sossiona Jxidgo to ozamino 
defendant on oath. — A f'cs<iio»» JhiIro, actinfj 
under Chu<"c (!, S'-c UIj has power to ctnminc on 
oath tliG person n^ainet wliotn onnctinn is applied 
for and to hold a thorough and eearching en'iiniy. 

3 P K. IS'IG 

242. Hemand. — An Appellate Court refoirwl to in 
S 1*)5 has no jurisdiction to nial.e nn onler of 
lemand e^cn if he IS n .Tud"e silling in n Civil 
Court —17 Cr 222 ( 1. P ) S-e U C HUl 

243. Submission of record to District Ktagis* 
trate on transfer.— Wheio a committing 
Jlagistrate .at the time of his transfer, aiihmits 
certain prnceednigs, pending in hn fili% to tlie 
District Mfipistrite irho eontliicls eiiqnirjr and 
grants sanction, the Di-tnct MngNtrate ncla williin 
jurisdiction "inasmuch as he was tlearljr one of 
tho ofScers nn whom dcvolTCit the dispoml of the ' 
committal of cases '■ — 12 B IftO. 

224. Power to take additional evidence.— The 
Couit to which .vppliration is made nwler Snh- 
section G, is competent to tahendditioinl eiidence. 
40 A 21 I's 32 r C 157, (A ) 

245. Civil Coirt acting under S. 106 .— Civil 
Court acting under S lUl is not a Court evcrcismg 
Criminal Jurisdiction —14 0 N ROO 

248. Superior Court cannot direct rocti6c)> 
tion of mistake . — a superior court cannot direct 
n suhordinnto court to rectifr 5 roistahe in the 
form of the sanction — 14 Cr G>5 (C ) 

(3) 1l7to rau f/vaut sfiuctioii ami 
n-ho tannotY 

247. Court other than that in which offence 
was committed,— No other 0 lurt than that la 
which tlio offence was committed has power to 
granf sanction When a Deputy Magistrate is 
transferred and another takes his place, the latter 
IS not the former’s successor ond cannot grant 
sanction in respect of offences comnitttc<l in the 
outgoing Magistrate's Conrt.~[42 O. 607 7 M. II 
(■ip)_12] Prosecution for offences specified in 
S 195 must have the stomp and countenance of tho 
nnlhorUy— t 2 A G33 (P.B.) ] 

248. • . . . 


iOv) A N 9 

249. Subdivieional Magistrate cannot grant 
^notion for offeecs committed before 
District Magistrate — When ''false infurma* 
tion is given to the District Magistrate, hia 
sanction is necessiry for prosecution under section 
1821 P. C Tho SubdiTisioiia] Magistrate isnot 
competent to gr.ant sanction — 17 A J 1051 

250. In procaedmgs gubmittod to District 
Magistrate — In a preliminary Sessions enquiry 
coraiiicnced by a Deputy Msgistrato bnt after- 
wards submitted to District Magistrate, latter can 
grant sanction — 42 U 190 

251. OfTenoo committed before court abolished 

but subsequently restored— An offence 
Bpccifiea in S 195 WQS committed before a Court 


264. 


wliich was nbolished bnt restored two years ift' 
with territorial jurisdiction gom"wliat slitn 
JfcM— that tho latter Cxurt was not “sach CoQi 
within tho meaning of S 19* (I) (b) aad cot 
not therefore grant sanction for an off-'ncs eo 
inittcil before tho former,— 10 Cr. 7S7. ) 

232. Caso rocolvod by transfer.- A Joint 

tmte to whose Court nn nppesl from a 3nl el 
Magistrate doe» not crthn'tnhj he but who recn 
it hy transfer from District Mogistnie, cm 

gmnt sanction for perjury committed before' 

3rd class Magistrate, cither ns nn Original or Ap[ 
l.ato Court ~ll M. 7h7 s 3'» A 93 not followed 
263. Case triodby City MogistratewhoUt-ai 
forrod— The Court of the City Magistrate is 
n permanent Court with a perretoal sQrces< 
of Jndges, so that nfter the City Mogwtri' 
transferred, his sueceisor cannot grant sane 
in ropect of nn offence committed before 
predecessor. In such a case, the Sess.oM D' 
alone IS competent to gmnt the necessary sm 

under S. 10.> Cr. P. C.— 23 P. R. 19>8 
Whero application was dismiswi : 
dofiiUlt— "’hero tho first Court me y 
mi’sscd tho application for defnnU, the Ap? 
Court has no jnrisdiction 
first Court not having giren or 
tion svithin tho meaning of cl. 

.Cre .12 0 201 (’JO) .M. .V 8 

266. Court to which case is 

qnlryand report oinnot— Only t ^ 
whicli has sei’swi of tho case can . .v 

(or direct proseention) The Court to 
case is referred for enquiry and report 
,lo so.— 4 C. N. 366. 

9RA Ti.l-., _Tn the COSO Of 0**' 

Z5e. • l,egert 

• autbo 

the pH 

serviint sought to bo injured. 11 U B ^ ^ 

267. When sanction may b6grantodbyagP 
late court.- Sanction for 

may be given by Appellate rtof 

offence has been committed in the 
first instance. — 15 W. R 23. 

258. Public Bervants— The Obairman 

Board, cannot grant sanction for Secret 
lawful authority committed against 
(S 1821 P. C)— (■92)A N 31 


into * 


idi 




net U* 

following order ! Read Report *’*,^"'^’'^211 
frar. Prosecution o! E B. wQuer 
182 P. 0. Banctioned. Summon o - 
and 211 P. 0 ■' g jg; 

Heftf— If tho sanction was given P" 

was without jurisdiction, as n® to 

officer concerned or the public ° 
ho was subordinate. — 11 0. J. HI • 

260. Officer other than ho who tried 

— May grant sanction for perjury.— 



>r»o cvS* nBiVr sixcriov. 
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201. SUCCCRror. — Furcv-t.iir r'n prunt t.inrlion f.ir 
rt'enc^ C'mmiltwl J-rforr l.li f.rr.lrrr..nr— 7 M. II. 
i2i 2» r. j{ f» r. j. i:ot .ni c. iw. 

282. OJTonco boforo Arbitrator.— Thp tnnrtinn 
fnrftn orTonc'* C'lmmittnl (.rfriro nn nrliitnitor 
pnlnlpcl li_r t}<* C mrt cnn cntj !«o rr*nlr«I lir 
Ihe Conrt —17 >t. J. I?0. 

263. Saoction cannot bo pircn by tho referr- 
ing Court— whrrt* K MofriiSnip «lr]>ut(^l 

br anolhrr to hoM an rnnuirr an<l 

Ibe l»llrr clccirjr* tbf* rn«‘. It {• tlip latter aw*! H'"! 
the former w|io )n« tlir poncr to emnt panrtioii 
—we. 41. 

284. Hiph Court In Inaolrcney procoodlngs. 

.\ cliimant in iiiaol'enrr jiroemluipii kI.o fik* 
aa affidsTit in Pa|ii>ort of hi* chim iK'f.ire the 
OiSo;*] .Ap’itrnco, who i* empowrpril n« n 8u)>. 
orilinste otHcor of the Court to mTr*ti{r»te it, «• 

* party to the proceoflinjr* liofnre the Conri 
Within tho mrinini: of 8. HLj (I) (c) Cr 1* C 
The liiph Ccart can therefore in the cicrciae of it* 
inaolrcnejr jurixliction, ranction the pro«ctOtion of 
tho elnim.ant for falrc itntcmcnt containc*! in •ocU 

• ffiiltrit— M Jt. 1. 

283, fianetJoa Cannot bo granted after tbo 
Court 18 functus officio —.b Dutncl .Mapi*. 

trate di«mi«ic(I nn apjilicntion itnilor S. Hi5 (C) 
a^intt tho orJor of n iulionlinatc Maftistnto 
who refuted to crMiit rnnction in a ca*<* tried !>' 
him, “till tlio droisioti of tho Cinl Suit” broopbt 
by the complainant in ttie ca‘e, but after it* 
aeterniinatinn trranted lanction— held tint tbo 
order of tho Dittrict Mapi*tmto was illepil, m 
** Tnnch as he wni /wnetn. o^fio when ho passed 
his order dismissing tho appeal, there bcinit 
Ho such thin? as a temporary diso»is<al of an 
appeal —10 A. J. 210 

288, - , • . • 


which the alleged offence took place or the Couit 
to which such Court is subordinate. — 6 C 440 
6 P. n. 187o 

Judge of PfosidoEoy Small Causes 
Court — A Small Cuuso Court Judge may grant 
sanction against n person who has obtained decree 
on the basis of a bond which tho Registrar eobst- 
. declares to be a forgery — 3 B L 9 

' S'°°^^^dIciQry statemonts in tho Court 
01 an Honorary Magistrate and subsoqu- 
®^tly in the court of Magistrate Ist 

j —The proper authority to grant sanction 
I* the Court to which both aro auboidinatc. Tho 


1st ci.i«* Sfagistrate can not grant sanction for 
offinoc committed boforo tho Honorary Mngist. 
rate— .30 I' R 

289. Sanction by officer who neither tried tho 
ease nor gave tho original sanction.— 

Where the Miin'ilT who tried tho case rcfu-<ed 
sanction hut it was siibscfiocntli granted by hia 
*ucce«<or nnd tho sanction granted by tho latter 
also expirid by edlu* of time, but was renewed by 

nnothi r oilicer who succeeded the 2nd Jfunsiff 

/feft/— that It was estrcmely doiibtfni if the latter 
could gn 0 ft ralid ssnetion —22 0 C73. 

270. Only tho Court having seiz in of tho case 
can grant sanction — W hero Deputy Comtms. 
sioner referred the complaint to thn Ist Assistant 
CommKsioncr, ami tho latter referred the ca«c for 


mi<tioner and not the 2iid Assistant Commissioner 
could grant saDclion— 3 C N 490. 

(4) ?[(sccU<incouo, 

271. Sanction is condition preesdont to jansdic. 
tion A eoiiTiction without sanction haring been 
duly obtained is bad —[7 B JI 01 , 7 B L 20], 
But jurisdiction may be based on a sanction not 
giren in express terms but which may ba implied, 
CIO tt' R C71 

272. Application silent as to the offienooln 
question.— A Magistrate is not competent to 
ssDclion pro«eeuliDn for haiing used disLonestly 
documents in regard to which tho application is 
silent and there IS no complaint.— 2 C J R18 

273. --r — *1...-. 


Jerrou 10 i/isiiii.'. I uuu mo i^isinei gauge ot K 
granted ennction— Aeid— he had no juusdictiou 
to do so — 1> C 440 

274. Going bohind deoreo.— Successor can make 
cmjuiry into the tliargu that tho deerco pas'cd 
by Ilia predecessor was so done without the 
plantiff's knowledge and on a forged document. 

4 W R. 25 

275. When Sessions Judge oiDBot stay pro- 
ceedings.— A Sessions Judge can not stay pro. 
ceedings institntcd pursuant to a snuction granted 
by a Magistrate within his Sessions Oitiiioii, if tho 
prosecution is being conducted by a Magistrate of 
another Sessions Dmsion — 20 M. 137 


XIV. SUBORDINATION OF COURTS AND PUBLIC SERVANTS. 


JffOTincial Small Causes Court.— AProrin. 
^ai bmall Causes Court is subordinate to tbo 
Uistrirt Judge within the meaning of subsection 7. 
* Pat J n09 (r B ) • 37 C. 13 • 21 C. K 048 
39 A. 657 (P. B.) I Con. 2 Bat J 1 . 1 Tat J. 2-6 

27 , 

’ Small Cause Court.—Tbe Pre- 

•lUency Small Cause Court is lubordinato to the 


High Court within the meaning of subsection 7 
30 M. 13S. 43 C 6U7. 34 C 714(721). 

278. A Collector or Deputy Collector aoling 
under Section 60 Bengal Tenancy Act 

is subordinate to the District Judge and not to 
the Commissioner, inasmuch st proceedings under 
this strdion ore of a Cml nature.— 45 C. SJO • fs 
17 C. 872. 
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279. Sxibordinato Judgo as appoUnto. Court 

subordinate to District Judgo.— WJicre a 
FubonHiiato pittius; ns nn ni>)>nUnti? Court 

ictuses to s'nictifm i)io»cciiliou for forfrerr com- 
nutted in the Court of lirst inslaiirp, lir 5" snb- 

' onliDfite, not to tho Court but to the 

T)i'trict Judge M illim tbc ine imiig of subsection 7. 
irA J IBl 17 A 61 11 y -13S »OCr 2f»f (tf) 
2 B 4S1 22 0 C 189 But w lb C. >’ 015 : 
19 Cr <!31 (Pat). 

280. Munsiff not subordinate to Subordinate 
Judge — A Subordinate Judge emnot prant nr 
revoke a "sanction refused or grnnted by a 3Inn«{ff 

10 0 N on 

Note— See — lioiierer 40 A 21 in it lias 

been held tint a Munsif! is siibonlinnto to the 
Subordinate Judpe if np^C.ils frojn the Coiiit of 
the foinicr aro jireferrcd to the Court of the latter 
and ordunidy bo to Ilia Court ANo 29 F. U 
1918 in winch it has been held that undcp S 39 (t) 
of the Punjab Courts .Xtt and Chief Court Nolift. 
cation Ko ■142t-0 dated 20th July 1914. a 
Munsifl’s Court is subordinate to the Court of a 
Subordinate Judge in re«jiect of certain appeals 

28t. W^— o --"—I e— s— ♦♦V. 


lu I.IIU luuuol uiuu‘1 o ^ii) iig.iinsi an oiuei 
' ‘ b> flic latter fiismissing nn opphcntien for sauc- 

lion —17 A. J Ittl Sic 19 Cr 6.11 (Pat) 

28^ First ciass Magistrate subordinate to 
Additional Sessions Judge.— v first cH<s 

Jligistr.ite is Miboidiiiatc to the Additional 
bu8«iona .Tudgo n ilhm the nie.ining of Subsection 7. 
Tile ScR'.ioiii Court conMftl* of the Sessions Judge 
and the Addilicnial Sessions Jttd^e — 1 Fat J 374 

283. Judge oftUo High Court sitting singly.— 
A Judge of (ho lligii Cuuit sitting singly i& not 
subordiiiato to a Iln isieti JIdolIi of the Cooit nod 
an ordei bj' tho former giniiting or reform" 
sanction cannot bo .illercd by the latter under 
Subsection G —39 A 147 

284. •— *r*-.-* rt.i...*.. . gjjjj — 

B »auc- 
rciit suit 
tif the 

Di^ritt Judge, whoso Couii is not, in' relation 
to such proceedings, llio “pnncipal'court of origi* 
nal jurisdiction”— 34 A. 197 1 Pat J 236 

285. Police officers — Poheo Officeia in the District 
aro not ’'subnidinato to' tho District Magistrate as 
contcmpl.itcd S 195 Tho laltei therefore is 
not eompetoiit to giant sanction for the prosecu- 
tion of a person who giso false information to 
■ ' tho Fohee.— 27 C. 452 rO .11 1 15 • 5 IVoir 156.- 

■ 'But fee r. P. It 1910. 47 P B 1S67 27 A 292 

I’ohco OmeerB are not subordinnto to Bench Harris. 

niates— ('05) A. N. 152 

.286. .Magistrate first class not subordinate 
• to District Magistrate.— A 'Mnpiitrate let 
Clagf IB nofjinburdmnto to the Distnef Magis- 
trale will.in Cl 7 of & 105 —Hat 611 » I'OS) A. N. 
7t 7 F. I? 1002. 30 1* n. 1001s C«ifi<*2A. 
205 1 2 n. 2S5 • 2 B 3St 


[Se 


287. Hulkarni. — -V JlulVnmi is siihordiiiale to 
I’utel or tlie JIanilafdar — 7 B. H. 

288. Committing Magistrate subordiuate 
Sessions Judge.—.' Huhordmatc Mneutr 
Bvho lias eniniiiiftod n rate <u Ik® 

Court is Hubnrdin.itc to tho latter i'> 
connected with niid nri«iu2 ont cf tlielnn _ 
the Fc^-Bioiis Judge can grant ranctioii egm 
fi witneBi avlio pi'c fal'c cvidrnie 'o 
iirelitiiinary I iiijtur.' although lie was not own 
cd nt the St'«ions trial — 2 M’oir ICO 

289. Court of Sub-Magistrate not Subordic: 
to that of tho Joint Magistrate.-J - 

Magistrato IS subordinate to tho^Distnct u 
trntf within the moaning of S, 195 Cr ” 
is not sobordmali; to u Joint Sfng'^tfa 6 
hoars nnpcals from orders of Soti-llaf* 
only in sulIi ca'ci ns me made o«r 
him by the District ' ‘ 

Note. — .V court IS BuborJinale to another wl 
uuncula ordinanlv be from tlie former 
latter,— ordinarily mc.aniiig ‘m . 

II 4JS S-’C-JS:) Thel.toW 
the suit IS ininiatcriil lo the qiie'tion— ' i - 

290. Magistrates acting as ®,,a^ 

.1. feiibdindonnlMagistrotcDctm^as 
oHiccr is not Subordinate to the Ses'iun* 

— iMVcirlO „ , 

•291. - 

• * , not inhfli 

aflaisc of 

nato to tiio uliiL'i juiigu wu.m. » 

195— [ihiiO 

292. A Munsiir is subordinate to D0P 
Commissioner.— 8 F. K. IS*® 

Court of I’lincipal Fadar M. 

side is not subordinate to Civil Cour 
191 ! Dut S«c Marsh 407 
'* Mamlatdar‘8 Court is not 

Collector (-« BombayAc ^ of 1864)^ J, 

21-n-’76 , but to the Distiict Judge.— o 
8 B 80b ■ 

293. CouitofSubordinato 

natB to tho District Court for 

jioiea or S. 105.— 9. -ISI " " 

15 r Rat 937. 

294. District Magistrate 

• UTiere the D»«triet Magistrate c 

diiected that tho appeals from '“®. pepi 
?iid class Mogistrate should bo hearu / {^rr 

.t .. II'" 1”»"! 

ay bo can gr.ant sanction for o , the ■ 
■ III connection with proceedings 
class Jlagistrate.— 18 4S7. 

295. Tashildar.— Court of T“shild.ar ac^ 

AssiBtttut Collector and trj ing putr 

of lent, is siibordiiinlc to the CoU , „ot1 

Judge for the purposes of S uio i j 

Disliiot Magistrate) 10 -t. 56.. ' • •• 

I auhovd'" 

Note.— lashildai's Couit'is 

to tho Collector NcitlicrthoDistr c 

nor tho High Comt has urm lO'^ ^ 
sanction refused hj the Tashildir. 
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6. Single Judge oftho Chief Court Durmn.— i 

In act »nl*or'5iti*1<' lo n lirrcli of tho C'liof ('onrt 
riamn for Ibo imT-vT. P ll''i . 4 Ilur L T I 

2oe. 

'7. Reverting ofllcsr not subordlntito to 
permanent incumbent.— 'viirro t!io .ffonco 
wnp cnmniittocl iit *1 o C»''nrt of « ' 

Mapptralo wlio rommonool procrriltncp wnilor ' 
P 4T0 Cr. 1’. C n« nctiiij: 

O-noor but rrxorto.l l.rforo ttio riif|airT «*• 

ccmplctf'l Btiil til" p<'rtn^nonl ioontnb'iit «tno 

• n't cTstitol pmrlK n un<l« r R l'*"i (i) 
tbat tho lattrr w.i« not n puporior « niirt w»thm 
s 1''* (7) .Ml lint bocoiilrl WIP to Imxo conti 
nooil the procf-otlitip* nnil taVon (irlion umlor 
. S l'*-| or 47(1 o. f/r »M«o C..»rt— 7 .N J CtH Roo 
CA.J 3P2 

18. Decree of Presidency Small Cause Court 
transferred for execution to District . 
Judge— Ui-triet Ju'ltro to wlmm n clcirto of I 
rrc«iJencT, Small Can»rs Court bn* bot'n *ent ^ 
for execuiion nnd wbicli be baP reforro 1 to a 
Suborrlinate Jn<l?e can prant •inction for offences I 
committed in counecliati wiib tbo ctecotioH of 
proceedings before the Subonlintto Judge . 

1 11 yj \ 

Court of Assistant Collecto. - 1 

(«) Court of .t««istnnt Collector is not subordiinie 
, to the District Mngistrvto but to the District 
Jodge. OA 09 1».\ 121 j 

M Court of Assistant Collector Ist Class 
IS subordinate to the Collector of tbo Dnlnct 
although 111 tlic particular (n«e tbe nppenl lies to 
. the District Judge —('Oi) A K 121 j 

(") Court of Assistant Collector or Colleetor acting 
Under N \V P Lnnd llcaenuo Act is not sub. 

. ordinate to the Diitiict Judge or to tbo lligb 

Court— COl) A, X fi2. 

(0 The Chief Oaurt cannot grant or rernko sanction 
refused or grauted by the Collccior or Assistant 
Callcctor- sr It lV02 404 P L 11103 
(0 SeeXo 2S4nboir 

DO. Magistrate empowered under S. 40 7 (2) 

Or, P, — MBgKtrote empowered ti> bear 
appeals under 8 407 (i) b) the District Mngis- 
trato IS not tbo court to which appeals oidmarily 


lie fur tlio purpocis of S IPo (7) : 80 0 .3114: 
21} M GV, (V. B.) : 27 M. 124 i 3 X. 50. 

301. Coart of MunsiiT is subordinate to 
District JudgO «nd not the Divisional Judge. 
So tt p latter cannot grant or revoke sanction in 
ro'pect of ca<ca tried by tlic Munsiff 50 P. L 1901. 

302. Rovonuo Courts. — Neither tbo Court of on 
fi»i4lAnt Collector or a Collector is siibordninto 
to the Chief Court —8 P It 190J 404 P. L 190.3. 

303. Lower appollato Couit.—Tbc Appelate Court 
of inferior jurisdiction H the Conrt to avbicb the 
C nirt giiing or refusing sanction is Euborclinatc 
for the purposes of R 103 Cr P. C. — 30 C OIC 

304. ~ ‘ — f* — s 'hichno 

• . sanction 

iibS 7 of 

.S U’.i Or J’ C , tiio jjistrict juugo as bcinp tbo 
principal court of original Jurisdiction bad juris* 
diction to revoke sanction —31 A 313 

305. District Magistrate. — District Magistrate when 
gniiiiing sanction under S 182 P C. is acting 
jiidKially and not as superior ofiiccr of the 
public 4on.tnt before whom tbo offence has been 
comiiutted, and is theieforo subordinate to the 
Serious Judge -(’DO) A X. C8 ('90) A. N 107- 
(84) A X 271 42 M 00. 

IToti}.— For the purpases of B 165 Bubs (7) lie is 
sutionlinaiu to AdUitioniil Sessions Judge —10 C. 
193 

306. • •• , • - ■ 


307 . 


308. 


VillagO MunsiiT. — Xo appeal lies from a Court 
of Village Munsiff The District Jndge, is thero. 
fore, ns the principal Court of original jurisdic* 
tion conipetcot to giant sanction., under 6 Uk3 
(I) (0) -0 A J 796 


granted by 
L lUOl 


’ ' * . I ..4-*- Divisional 

the authority 
' the Di'tnct 
e a sanction 
that Court 8 X 67 but jSce 5 O P 


XV GRANT AND REVOCATION OF SANCTION BY 
SUPERIOR COURTS. 


Order refusing revocation of Sanction. 

An order refusing to revoke a Sanction grunted 

by a lower Court is one granting S inction. fnrm 
''Inch an Apne il lies to a superior Court —3S) »I 

<30 (P. B.) Fs 30 M 3‘'2 DutfcVcSHM 104* 
■(below) 

Note— A third Appe-il to th High Comt to n*'oki 

a Binetioii, though legally made in the form of a 
' IKtition undir Sec 195 ought not to W en- 
«>nrage<l in practiio— 3S M 1044 
10. Jurisdiction under Subs (6) Confined to 
appellate Court.— Application under Bob- 
'Vetion G for re'ocution of sanction granted by 
<1 Miiusiir emiiidt bo tiansfcncd to tlie Court of 


Rubonlinate Judge bi the District Judge [13 Cr. 
2110(0)) SoJoint Magistratecannot be authorised 
bj the District Magistrate to receive applications 
for rc'okiog or granting a sanction given or refused 
bi o subordinate Magistrate — [27 M 124] • 

Note.— A Subordinate Judge cannot rovoko 
or o grant a Sanction given or refused by 
MunsiiT — See (14) Subordinate of Conrts, (2‘'0 ) 

mjwn 

rroceditre brforc the Superior Court.- 

SlI. Applieition for revocation must bo dealt 
wttn on merits — tn mppli«tiou for revoea. 
tion of inaction can not be dismissed as being 
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[Sec. 


belated without enquirin? into it' merit' — [J7 
A J -<29: 29 110; Tint 1^03] An npoboitien 

under S. 195 (1) fannot If tinnminlft rejrefnl 
without piridff the applicant an npportonitr of 
ben." heard ii\ rnpport of the Mme, Thf 
petih'ynfr i* fnlilM nt <•( rij^f tf> hf fiftni ifirouffh 
hii piendfr in nuefi cj'e< — [12 0 N. 2iS]. 

312. Pow^er of High Court.— Iliirh Court can rerole 
aar sanction granted br a Subordinate Caort — 
IG C 001 

313. Grounds for giving sanction rofUsod by 
SuhordinatO Court. — Sanction by Superior 
Conrt when it has been refn«ed by the Coort 
before which the offence tool plaee, 'bonld l*c 
piren only when it is nhle to satisfy il«eU that 
there are good prounds for holding that the 
Suboritinate Court was in error in refoaing to 
grant /'anction — (’95) A X 101 

31 Abetment.— Sanction may he given by Appel- 

late Court fur abetment of offence commiUeit 
against the Cuart of the first instance— 15 W. H. 
332 

315. Procedure when applicition has been 
dismissed for default— Where application 
for s.anction has been dismissed for definit. Tl>« 
Superior Caart cannot grant sanction The prop'r 
course la «ach a ca«e would be to set aside the 
order dismissing case for default —32 B 203. 

816. Shewing Csuas.— Where the Lower Conrt his 
refused sanction, the Session Judge should call np.pi 
the person against whom sanction is applied for, 
fo show c,:u»e before granting It —8 C X 6t3. 

317. Power of superior Court.— Tt Is immaterial 
how the Superior Coort is set in motion. It con 
grant Boaction upon a perusal of tho record 
The power is not restricted to cases in which 
an appeal is heard. [2 IVeir ICO] The appellate 
Court has power to rcrolc any sanction granted 
by the Court agaiost whose order the appeal has 


been prefem’ 1, n« nlm to grant sanction rrfi'ri 
hr tt. [20 .M 1221. 

D18- Complaint no bar.— Filing of eompliiEt « 
pursuance of s.inctinn is no bar to enti rtainicj si 
application for revoling such ranction indis- 
posing of it according to law.— -27 M. 124. 

310. Judgment what to contain.—.t t'aisn r 

Coart dealing with an application for Kwocation^t. 
eanction is bound to giro its rrason-. fur ei’-“f 
conferring or rcroling sanction. ( 92) A. W 

320. Ground forcancellation.— When tl»r?ts« 
pnmt/ieif case for tlie prosecution, the saact- ’ 
should be caneelled — <9 1’. W. 1912. 

321. AppoUato Court to proceed carefuUr- 
rowerof -IppeJIate C nirt in grmlinr satra.' 
refused hr I.ower Court should be eieras* 


carefully.— 31 0. hll. 

322. Sanotio!! in tho flrst instnoco by 

appellftte Court.— Vnder CI fb) sad (-) “ 
Subs 1 of 195 Sanction may be accorded ^ 
first instance bv the Court to which the 
io which the 'offence has bm eominii.fa " 
subordinate, even thoiich no applicaheo • 
Sanction has been made to the latter CJS- 
27 M. 223 

323 District MagistratecinnotgrAntSaaetias 

Tsfvtsed by Magistrate of 

Sff (14) Subordination of Courts— {-5o) m} 


324. Sanction rofusod by Small cause Co^ 
—High Court will not grant 
by Kmoll Cau«e Coart cnlc*s it 
ciVarlv that there wcreslronggroanus fore 

»t— 22 W. n. 11. 


326. Eulingwhiob is obsololo.-l .i. ITl?.®' 



XVI. COGNIZANCE, PROSECUTION AND, .TRIAL OF OFFENCES. 


(J) Coasi/.'ff/fcc «jiri Caiiiliffit/tt. 

327. General Buie.— Complaint can not be enter, 
tamed if it relates to offence requiring oanctirn 
and no sanction has been obtained. — 8 31. II 
(Ap)2 

328. Buie as to cimplaint filed by agent.— 
An agent or emplovee of n person to whom 
s.anctinn has been granted, C3B not file complalirt 
without a written and lawful aqthonty from the | 
latter, which must be eahilnted and recoidcil before 
action can be taLen. — 32 C 4G9 ; 32 C 351 ; 
Bat S-c «D. 15 32 - Contra 4C T12 s 12 M. 47 
27 F. R. 1902 : 13 Cr 20G (II) 

329. Befcsal of sanction when no bar to cog- 

nizaecs.— District Msgi'trato H not precluded 
Iretn taking cognizance of nffeneea under R 113 
I. D C merely heeiu'e the Subordimle Slagis* 
trate In whose Court the evidence had been given, 
had refused sanction. [R.at. O'dJ, 

829A. Complaint by person oiher than who 

• obtained sanction.— u is open to a Coart 

to cntcrt.ain a complaint for a s-inction granted 

• to a party other than tho complainant nndsr 


S 195 • 13 Cr. 20C (M) i 12 'I- ^ ' ’ 

10 S C5 • Bat See 32 C. 351 • 32 C. 4"J. 

fSJ ir/io enn prosecute. 

330. («) Assignee— 

XheA'M’gnec of a decree holder who ° ^ jlr 
aaneiion, mav institute a , , g C 1* 

strength of the sonefion 4-3 B 53i - Srr 6 
813 : But See 32 C 4G9 •. 32 C 3oJ. ^ 

321. (<•) A party other than the eo>nph>«nnt^nr 
cate, if he has obtained proper sanction 
20G[5r). 


The heir of any deceased person t 


•taavii w- to whom * 

was grunted mny prosecute — 8 C 7^- 
333. («J} Authorised agent— ^^,1, 

Pro«ecation may be instituted by a .*1 >gn ti* 

authorised br the person to . _’,ttei’‘'^ 

been granted but the authonty . no q. Sol 
record 8 C. X. SS3 t See 21 B. K. 206 » 


rnoctnuRE xx rnrit. 


859 


95 ] 


(it) Who timf/ tru thr ra«r. 

34. Tlio Hisrli Court (IroJinod to »aT tlmt eomiction 
wsi tnd tirrau«o Ju'lro «rlin jjnro r.inctin'i <iNo 

rrt./-— [22 it if,]. Tl.o lli*lncl 

tratc wlio fitictionod tho pro'ociition cnn hrnr 
appoil from con»iction of ttio tvoi^on n/^intt 
whom FTnction hi« Ji-’cn pnntoil [27 C 

35. A Dopatr Mn^i^tmtc mir trr n c.o»o on « rotirlntn 
prantwl liy him n« n Ilrrcniio olTiror [2 Wnr 
013J 

36. Trial by o Hear who is comp stent to givo 
sanction.— It in not a snlTiciPit fiilftlmctil of 
he condition thnt nn officer comprtrnl to pirc 
the ranetion himNclf cntcrtnin« the complninf. 

2 Weir 171, 


ItN propriety or IcpnJity. If ho thinks tho Bane- 
lion M bad, for nny reason, he cannot refuse to 
rccopniso it . nil that lie can do is to stay the 
procccdinps in order to nllow tho accused nn 
opportunity of pctlinp the sanction revoked by 
n Court to which tho sanctioning nutliority was 
nuborriinato [8 P It 1918] A ^fagistiato can. 
not refuse to net on n s.anclion granted hr the 
Session Judge on the ground of its insafficiency. 
I1W) A X 177] 

(ff) cumnltHtlvc charges. 

343. Whore it is intended to try on nltcrnative charges 


( 4 ) J'rocettiirc tii ti'lal. 

37. Complaint must bo oxaminod.— Oompiam- 
ant to w' <mi Sinction has been gi'anied im'st be 
e^amin 1 und''r S 200 and no process sho ild bo 
pranted "nlrts Mapisintc is natisfiol that there 
IS Buffieient pronnU for proecedinp — 1 I, 11 2SC 
S'^ 32 C. 409. 


‘ rreesduro when complaint is filed by 
person other than tho person obtaining 

Sanction. — When complaint is filed hy a person 
other than the person to whom s.anction h.as been 
pranted, it is for tho prosecution to satisfy the 
Court that the Sanction is not being l.ak.'ii ad 
vantage of by the District Mapistrato a^inst 
the wish or without tho nuthoritr of the |«rson 
in whoso favour it was oiipmally prante<l--I5 

0 0. 177 e / b 


'89. Prosecution quashed on appeal. — where 

t^he prosecution has been quashed on nppeal 
because it was made before a Court incompetent 
to try the case, a competent Court may retry 
the cose on the basis of the previous sanction 
ewa in cates where no suoli order is made by 
the appellate Court —3 JI 43 
Prosecution to bo started promptly. — 

Prosecution should be instituted as soon as 
possible after the decision of tbo case — 7 A J 50 
P^jestion as to want of Sanction must 
03 taken at tho trial. — Objection as to want of 
Banction should be taken at the trial —7 M H 58 
^42. Trial Judge cannot go behind the sanc- 
tion. — A Magistrate tryinp an accused person 
for an offence under S 195 Cr P 0 lias no right 
to go behind the order of Banction and to question 


proper sanction for each branch of the .alternative 
charges— II B II 34 10 B 190. 

344. Contradictory Statements —Where the ac. 
cn«ed made contradictory statements before tho 
Tolice and the Magistrate, and sanction is not 
pmnted m tbo atternntivo but for tho statement 
before the Mapxtrats atone, held the sanction is 
not invalid —0 31 T 305 

(0) AthKtloii mnJ alferaffon of charges, 

345. Additional charge.— A Magistrate has so 
jnnsdiclion to convict nn acccused os an additional 
charge not iQcluded ID tho aanction — 8 li II 38. 

346. Alteration of charge.— Where the Magis. 
tmto in the course of the trial alteied tho charge 
from S 31 1 for which sanction had been obtained 
to one under S 183 P C and convicted tho 
accused The High Court altered the conviction 
to one under S 311 holding that tlio accused 
was not prejudiced at the trial — 7 B L 39 n 

(7) 1'ariniirc betiveen An>icf/OH 
ami charge. 

347. Charge different from that mentioned 
In the order granting sanction. 

{•i) Wliero sanction to prosecuto has been granted 
in respect of nn offence and thus tlio bar to the 
Magistrate taking copnizanco of tho caso has 
been removed, the Jlapistrato may frame a 
charge in respect of any other offence referred 
toinS 19> and which is disclosed by the facts 
—12 Cr 320 (SJ 

(t) A sanction under B 211 IPG would not 
justify tnal under S 182 I P. 0 —7 B. L. 29 n. 


XVII. ALLIED SECTIONS. 


J48. Sanction not acted upon no her to 
divert action by coiri'f— Sanction granted 
under S 195 to private individual but not acted 
upon does not bar action of Civil Court under 
S 478 C P C— 3tB hS 13 B 384 3C N 3 
1 C 450 4 C 712 8 0 435 G A 42 8 A 382 

12 M. 47 . 27 P. R 1902 Rat 422 But See 5 Pat 
J. 58 


Note. — Six months' time 
eannot be extended by 
a Pat J 58, ^ 


allowed by Sec 195 
i resort to Sec. 470 — 


349. Dual enqmry under S. 195 and S. 478 
Cr. P, C. not permissible.— 0 B. R. 578. 

350. Nature of enquiry under S. 105 ond 107 
Cr. P. C.— Knquiry previous to sanction under 
8 1% is judicial, while that previous to S. 197 
IS ftreentue— S 51 T 205. 

351. S. IBS compared with S. 476.— Complaint 
irade under 8. 195 may be dismiNseil under S. 
2ili but eomplaint made under 8. 470 emnot be 
tlxpoNetl of in that way.— (13 B 109]. The 
»teps which .a Court is required to take under 
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tefiVWIOjr APPEVL REVIEW ETC. 


S 476 ihffer in kind from n complnint wiiich 
it maj lodge under S 105 — [21 M. 120 (P. B.)] 
S 195 should bo jcad in conjunction tiitli R 470 
[7 A 871 (F. B.) . 5 Pat J. 5s] "I nm not 
certain whether the icgiilntioni can be said to 
distinguish between the ra**"! where n Court 
Older* a prosecution ns under Reetion 176 and 
those where it noiiction* one, ns under Reotion 
195 But the distinction certainlj appears in 


Code of ISOl and hns been perpetonted m Put- 
refluent lepishtion.— Per. Stephen J. 41 C dR 

(F.B.). 


NotO,— In llio Cr. P. Atnendmint Bill now penlinj, 
It Is jiropo«cd to recast Sec lO'i, abolishing smcti'm 
and siibstitiiting prosecution on complaint snt 
to confine Sictioii 470 csclnsirely to matters of 
procedure 


XVMI, REVISION, APPEAL REVIEW Etc. 


362. Hulea as tointorference.— Po» Sn Aymr 
J “I think that we ought not to interfere with the 
discretion of the euhordinnto Courts in tho 
matter of the grant of sanction unless there is 
same pumn/neic strong ground far holding that 
there la no reasonable probability of baring a 
conviction on the sanction or that it is oUier* 
wise inerpedient to award sanction on Ibc facts 
of the particular case, or that tho party against 
whom sanction was granted %vns probably inno- 
cent"— [38 M 1014] 

353. Nature of Proceedings under Subs, (b> — 


364. Superior Court cannot remand appllci* 
tion for Sanction.— When one of tbo parties 
to a BUit applied for sanction which was refused 
by a Munsiff— held— that the Judge had no power, 
in revision, to order a icmand and compel the 
Munsiff to reconsider the petition, [8 A. J. 429). 

366. WTaen High Coutt and Sessions Judge 
cannot Interfere,— Where tv Ruhordinato 
Magistrate makes a comphiint nnder S 10> (I) fli), 
neither the Sessions Judge nor the High Court 
has power to interfere [23 M. 205 • 7 B R 8t] 
Note. A DivUional Judge can not interfere with 
orders passed by the Distnet Jndge— 56IM, 
1001 Con 8 N 57 

356. ‘Wben the High Court is bound to intor- 
Jere.— Uhen the delaj was due to the oideisof 
tbe Lower Courts requiring («,r ) sanction. High 
Court could not refuse to interfcie in revision, 

G M T 12{l 

Revision under the Civil Procedure 
COd^ Jio application for revision under the 
ligh Conit 
upholding 
‘ S 195 Cr. 


358. Hight of audience— IVhere sanetionwns given 
in the interest of public Justice and notice was 
issued upon the Distnet Magistrate |o show enure 
against revocation.'ftfid the opposite party had no 
loan f/aiidi to be heard— 31 C 811 

3pn — I — V 


ii.1t. louA lurjj IS hen Res.ions Judge revokes 
" Subordinate Magistrate 
the High Court may bo moved by the District 

uS c?urtl° w V) 


300. S. 439 Cr. P. C. does not apply to orders 
of Civil Courts. — Where a Civil Coart gna's 
fnnction under S 19 j tho High Coart hii s’ 
jiiriNdiction under K 439 in the exercise cf I's 
icvigional powers on the Criminal Side to r«vi*f 
that order *28 A. 55t (F. B). • 31 A 
£0 5[. 1.39- (’07) A N. 283 • See ('03) AX 2‘'3. 
(Ot) A X. 10. [•Overruling (’03) A. X.liO. 
26 A, IJ 

361. Fower of Revision of High Court under 
S. 116 Civil P. C —High Court has power to 

set n side an illegal order of revocation bv toe 

District Judge and to rojtorc the original 
gmntcd by the Knmll Cause Court, under S Ui 
C. 1’. C. ; 13 C. X. 1038. See 1 i C. X. SOC 

402. Power of High Court to call for reesrd.- 
U cannot bo denied that fls tbe lawstanas* 
present, the High Court lias junsdiclioo to c»i 
for nnd eximino the record of a proeeeflio 
under S. 195 cl (f) held in the Coorl c » 
Sessions Jndge and confiiming a sanction 
by a subordinate Court— Per Figgot 
5Gt (.4) : 30 A. 403 

303. When application for revision is 

— U’Jicre the application for revision baa er 
made long nfter the sanction lad been givr 1 
ami the proseention had advanced to the 1 ^ 
of framing of charges. Jfeid— It was too 
(■SO) A. X S3, 


364 . Application to set aside. 

should be made to lower aPP®"®_ 


should be made to lower aPP°"“_ 
Court.— Should except in very 


305. Belated order.— It is illegal to 1 
sanction on the ground that no formal 
order was recorded, nfter nn interval 0 
and a half months after the proceeding hs 


Rorleir, Ttefri'Oicf', lieheiifinff 
niitt 


, ja.uviBW. — .nn expaiiu DruL-i ^ j,,tB 

m.aj bo reconsidered [2 ^yeir t9*i 
Sessions Judge has no power to revise a 

refusing to revoke a sanction to proscen > ^ 

an order being bnal and not open to 


23 D. 50 

. RoferenCO.—SossioTis Judge cannot 
High Court any matter in respect of 
which he can dispose of himself. 


5] 


NiTinn ixir.M vvd cxintents or onnrr. 


361 


. Rehearim^.— tl ^ rrToVe* I 

A »snrti''n rn»rfr»l \ r pi^trict Man^iff on ♦‘TiiJmor i 
pf Unt« CpriTv-Irnt to rrtom t! p 1 

»p'plTC'tin*» for »»ncli-’n —5 U'nr !!•-* j 

. Appeal. — Tn Il’rh «r'in»t rrlcr rffu»«nr i 

(n) (1) Hirh CoufJ 

Prcceduro In Appeal.— Apjv'ii-'*'' C'jri ' 

t»Vp pr r>tl for farther ppi JpfK'r tin lor 4-”' Or 
r, C in Appp^J* unilor S. l!Vi [.Tl Tf {•>] nr 


flircrt thp I^itrcr Conrt to ialo frosh CTiilccco. 
[.TO M 311 J 

371. An appeal.— lip« Aram*! onlrr pn««o<l 1 >t a 
t-in.'lf Julcpof It.' Hieli Court.— 30 3[. 311, 

372. Lstcsrs Patent appeal.— tn onler under 
•s l“j Cr P C M not .n »entftiee or ortler in a 
erimtnil irinl nrd is liiereforo appe.nl.nble nnder 

IT. Letfen Pitent. 12 51 40**. 


XIX. TRANSFER. 


I. .\««ntnmr tl nt P oi*! *pplie«. applimti >n for 
ranctioa ondrr F 1ft* rbnuM lx* tmn»'erTr<l t*. 
to a Coart to which the Coarl l'<'fore which the 


applie'ition i« pendioe is «nbor«Unate for no Conrt 
not nientione.l tn this •ecuon ran take focmizance 
of llio ca«e on a sanction — 31 51 I**© 


XX. MISCELLANEOUS. 


1. Complainant cannot bo proaecutol Trhen. 

— complainant c»nnot 1*0 prosccnlcl in re«j>prt 
of a comp’aint >n which he ha« not l«>eo «1 qIt 
exatnined, thoaeh the complunt ha« t>een «li«. 
*ni«*ed upon enanirr and report ostensiblr ealle*! 
for nnder Fee 232? C — 12 B 03" (P) 

S. Ciril Court acting under S. 105 Cr. P. C. 
—A Cinl Conrt aetin? tinder S lft» '• n-f « Conn 
exerciiinff Cntaioal jnnsJietion — U C N’ *''•) 

S. Order under S. 250 Cr. P. C. no bar to 
sanction.— .Vtrrnl of forapeovttion ti« 80cu«o<l 
doet not debar the SfacKtrate from frnntin? 
•anetioa for an offenee ender S Iftl and 211 I PC 
18 P. R. 1001 C P R IftM 21 M SIT B*t see 
13P.B. looo 2CC 101 Com 22 C S'iJ 

7. Prosecution on illegal sanction is illegal. 

— Pro«eeatlon of a per««n under a nnction not 
pfoperle pieen i* ille?nl — *[2 C J GIF] Coneic- 
eicTioB cr the b3«i< of a titne.e*pired aaoction 
i» cared be S 537— frOl) -k K- 137 Con 2 
IVeir 202] ■ 

8. Duty Of Magistrate entertaining com- ! 
plaint. — tVhere a Court prauts Moetion, the dutj ^ 
of the Sfajistrate who takes cognisance of the | 
offence is preclude the same a« it is in a cs«e 
where no sanction is pranted — tl C 44G (S. B ). 


370. r-—— *{'!’•' 


dole recorded — Rit 623. 

380. S, 267 Cr. P. C. does not apply.— F. 367 

Cr P C. doe* not apple to order# pa*e«l under 

S. lft*,-6 B R F07. 

381. Trial piecemeal prohibited.— TTben a per- 
son conid not be tried on a major charye witbont 
sanction of Cieil Conrt he sheuld not bo tried 
picccme.al on minor cbnrpe* —12 C. X. 622. 

382. Sanction docsinot entitio Magistrate to 
vary procedure — The onle effect of sanction 
is to permit him to proceed in. the ordinary 
way and his dotics are not in the lea*t affected 
be sanction bcina pranted —11 C. +46 (F. B.) 

383. Costs —The Court cannot awanls costs in proceed, 
inrs under S Ift'i (ereo when taken in Cieil Conrt ) 
[2 VTcIr lf»>7 It is illepal to award costs in 
applications Gled nnder F IJIS — 5 Cr. II. +47 
{51): 5ee2 tVcir 196. 

384. Tim© expired sanction. — A ccuTfctioa based 

on time.erpired is nnt eoid in the absence of prejn. 
dice.— roi) X. X. 157 : CoKtrn 2 Weir 202. 


CORRIGENDA 


11. LEGISLATIVE HISTORY OF THE SECTION. 


(I) Previoun ehangf*. 

Diis section follows the lines of the Vexations 
Indictment .\ct of Eoirland of 1*^39 and was 
mfted m Its present form on the Cr. Procedure 
Code of 1*61, the object of both the Ensrlfth snd 
the Indian Le^statnre bcin" to plscj a staintory 
bar on improper pro«ccntion«. This statntorr 
bar has been handed down to the present ^e 
thronph all the 8nece«*!ee Codes of 1^2. 1^«2, 
l^^dsnd 1«.9S The section mae be traced back 
to Remilatinn III. of 1«01 and’ onward* to the 
R*cnlations of 1<II3 and 1*17, where it occurs in a 
rtdimentaTT form 


(^) Pi'onjifctlrr rFiaitgrs, 

Th“ proposed chanpes noted ubore aim at radimlle 
altcnop the scope of the section. Pnra/e persoa* 
ore no foaper to he |<rmi4feJ to prc*mitc/>r cfeaee* 
eeaaerfrtl ws'A th^ oiimimirtratto^ <f jnifier ..kll 
the proei«ions relatinir to the prsnl or reeocuGon 
of eanciion are to be deleted. Only a direct pro. 
scentioa will lie allowed to be launched be the 
Cinrt it*elf, or, in nceptionsl cases, be the 
I/Mial Goeemment. If the changes are confirmed 
be the Le— idatnre, they will sopersedc a whole 
bo«l of rnlir.r* so fsr a* they relste to sanction. 


4*5 
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[Sei 


S. 476 differ io kind from ft complaint which 
it may lodyo under S lOo.— [21 31. 12G (T*. BOl 
S 195 should be scad in conjunction nitli R t7fi 
[7 A 871 (F. B.) : 5 Pnt J. ^**1 “I 

certain whetlier tlie lepruKtiona can he said to 
distinguish betneen the mscs where n^ Court 
oidrrs a prosecution as under Section 4“0 nnrt 
those where it soncfions one, ns under Section 
195 But the distinction certamlj appears in 


S3 


Code of 1601 and has boon perpetuntoJ 
scqin-nt lepi‘htion —Per. Stophen J. 41 C -W 

(F.B.). 

», . *. I. * Pill non penlu 

abolisbinguncti' 
on complaint s' 
sircly to matters 

procedure. 


XVIII. REVISION, APPEAL REVIEW Etc. 

360. S. 430 Cr. P. C. does not apply to orde 
of Civil Courts.— iVl'ere a Cinl Coart fraii 
eanctinn under 8 195 the llich Cnart tis ' 
jurisdiction under S 439 in the exercise of: 
leshional powers on the Criminal Side re . 
that order -24 A 054 (F. B). • 31 A 3 
2G 3t. 1.39 • ('07) A >' 283 (OS) A N ^ 
COi) ‘A. N’. 10. [•OrcrrulinS ( 03) A .. 

2f. A. Ij 

281. Power of Revision of Higb ' 

8. IIB Civil P. C -H.^b Court 1>“* 

*et a side an illcfral order of ; 


362. Rules astolnterferenco.— P« .^o-i'niioAvinr 
J “I think tiiat we ought not to interfere with the 
discretion of the subordinate Conrts in the 
matter of the grant of sanction nnle*-* there m 
Fame pnma facie strong ground for holding that 
there la no reasonable probability of Imring n 
conviction on the sanction or that it la other- 
wise inexpedient to award sanction on the fnctx 
of the particulai ease, or that the paitv against 
whom Fanetion was granted was probably inno- 
cent”— [38 M 1044] 

353. Nature of Proceedings under Subs. (b). — 
The proceedings under S 195 Cr P 0 by si Inch 
an order granting or or refusing to grant sanction 
to prosecute may be set aside is n proceeding in 
revision and not by way of appeal 15 A. Ct 
864. Superior Court cannot remand applies* 
tion for Sanction. — when one ©f the parties 
to n snit applied for sanction which was refused 
by a Mnnsiff— lifM— that the Jndge bad no power, 
m revision, to order ft lemand and compel the 
Munsifi to reconsider the petition, [8 A. J. 429) 
855. When High Couit and Sessions Judge 
cannot interfere.— WJicre n Subordinate 
Magistrate makes n complaint under S 19> (I) (h), 
neither the Sessions Judge nor the High Conrt 
has power to interfere [23 5f 205 • 7 B B 84). 

Note. — A Divisional Jndgo can not interfere with 
orders passed by the District Judge. — OO 1*. L. 
1901 Con 8 N 57 

350. Wben the High Court is bound to inter- 
fere.— When the delay was dne to theoidcrsof 
the Lower Courts requiring (',<• ) sanction. High 
Court could not refuse to interfcic in revision. 

(3 M T 12S 

Revision under the Civil Procedwro 
Code.— Xo application for revision under the 
Civil Procedure Code would lio to the High Court 
against the order of the District Judge upholding 
a sanction granted by n tiunsiff under S. 195 Cr. 
P C. ( 0.5) A X 85 (’03) A N. 172 
358. r' ’ ' ~ ’• 


859. Revision by Sessions Judge.— Sessions Judge 
cannot revise the orders of the District Magistrate 
granting sanction refused bv third class Magis- 
trate [30 A lot)]. When Sessions Jndgo revokes 
sanction granted by ft Subonlinate Magistrate 
the High Court may be moved by the District 
Magistrate to a side the Judge’s orders ffee (13) 1 1) 
High Court. Suf.n. 


l«5Ctl' 

S 1 

call for recKi 

- stiuii 


357, 


402. Power of High Court to 

It cannot bo iieniod that ^ ji 

present, the High Court has 
for nnd examine “ pL°rt of 

under 8 195 cl (C) heU m 
Sessions Judge and eonfirmlng o nnctlon ^ 
by ft subordinate Court— Per Figgot - 
504 (A) 30 A. 403 , . 

363. ■Whenapplicitienforrevisioniawo i.^, 

—Where the opplication for «« 

iiiado long After the sanction 

nnd the prosecution had toe la' 

of framing of charges HeW ^ 

(•86) A. N 83. 

364. Applicatiou to 
should be made 
Court. — Should except i 


«“?■- ISeu" 


ctiti' 

’ she“ 

made to tho District Judge anu ' 
Court. [(■6J)A. N 67] 

365. Belated order.— It i’ 

sanction on the ground that n . tbf 
order was recorded, oftcr on *•' , KatS^- 

ftnd ft half months altei’ the procecdin,,, 

Rpvleir, Itpfci-rncr, JieJiefri’iiHf 

null Appeal. ^ . 

388. Review.— An exparto "der gmntm, 

max bo reconsidered. [2 on! 

Sessions Judge has no ^rogccate. s“ 

refusing to revoke n g.anction t 1 
an order being hnnl and not oj 
2,J n. 60 J 

387. Reference.— Sessions Judge cannot rc 
High Court fitly matter in 4^37. 

which he can dispose of himself. “ 
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PllOSECUTIOX rOR Ortt-XCES A«\1NST THE STATE. 


' 196. No Colirt shall’ take cognizance of iny offence punishahlo nmler Chapter .VI 
Pro=ecation for ofTences against Indian Penal Code (ftccpt section 127), or punishable 

the State. section 103A, or section 153A, or section 294A, or secti 

of the same Code, unless npon complaint made by order of, or under anthority fro 
Governor General in Council, the Local Government, or .some ofTicer empowered by the Gc 
General in Council in this behalf. 


Notes. 


(1) rt'fitimlum'tf, 

1. Object of tho Scc'-'On.— The tme iroplK-i- 
tion of S 19G Or P C ss Dint the jod^ment of 
the Local Gorernment elinnld he apeciBUy direc- 
ted to the parhcular "cctionB of Chapter VI of 
the Penal Oide, m re«pect of which procedi»<r« 
are to bo taken, and that tho ouWor authnnt^ 

he prer'‘td>d by '»'*'! he the re^utl of n 
(Mihemte deto-iiinnfton that proeWme should 
be taken m reopect of a particular *ecHon oi 
sections of tho Chapter and no other —[.17 c 
467 ]. The roouireweut of l-w that comnUfnt 
under S 121— A of the Peml Code, »h.ml<l not 
he made wi haiU special at-'hori>r from Oor 
ornm-nt, is no d.mbt duo iit part' to tho fact 
thn* a charge framM in terms of that see*ion 
IS inleiilated to produce on imi>rcs<i<>n that a 
poll leal aitnatmn of the prare«t chatacter ha« 
ftPhen— [IG C X Bill] The Object of S. inn 
IS to prereirt unnuthonred pet«on« from intrud 
iDg in matters of State hr in«fitutine State prme. 
cntiona and to secure that such pro«ccution« shall 
only bo instituted under tho authority of tho 

Gorernment —[22 B 112] 

2. Scope of tba Section,— Section ior> is not 

an enabling section It is a disenaWine section 
The enabling section is Section 1<I0 • • • What 
the Code does, is to provide that anv person who 
has Knowledge of an offence being committed 
can set tho Criminal Court m motion, hut that 
with regard to matters dealt with id S lOfi the 
CriEiinal Court shall not be set in motion without 
fl ciimplaint This jioiision pfminafes cl<i><«'» 
- and 3 nf the SeeTion 190 and further proTidea 
that tho eompUmt shall be cither br order of 
or under authontv from tho Goremor-Oeneral 
in Council or the Local Government —Per Xopfer 
J in 42 M 180 But See 37 C. 407. - ' 

of tho SooHon.- 
iiiis Section must not bo construed with tho 
strictness of an enabling section, bnt a& bein'* 
a ilisenablmg section must be rend simplv aa 
reimring the specific autbority of Government 
^ for inshtution of tho proceedings and nothin** 
more— Pt*r Xapirr. J [find] ^ ^ 

Sootion. 

Chap VI. I. P. C.— Offences sgainst the State. 

■ prQpertjl.owi.c Ih. nmo to 

^'"'“P'P^-.rnpninst any Asiatic 
poncrina.liancaor at peace ttiH. tbc Qncen or 
IcThTw”?. "'Vi''”''”™ ™ tctlloric, of 


[N. B.— IlVnl n n lottery — A lottery is a fcl 
the ili'trihntion of property by lot orchane 
persons w ho have paid or agree to pay s 
coiisiilcrntinn for the privilege of parti 
in ancli scheme — Macclaina Criminal 
the United States ] 

Sa lOS A.— Ahf'tm'‘nt in British India of^ 
out'i'le Hritish India, 


S, 163 A.— Vromoting enmity between clsssei 
S. 60* — Statnmonts conducing to 
mischief. 

4 A. Chances introduced by the 
of 180S. “IVe have added lothehstof 
whicli can only be proceeded acn?n<t nr' 
order of the Government, ofloDCO nnder P* 
15 1— A find 505. The two latter offences re«e 
snbstane®, offences agnin«t the State, ana ; 
under S 104 — Ainvolvoijiiestionsaflvcting. 
States —Scl. Co'it. Hep, 

5. Persons authorised to complain in B 

(1) Deputy Commi»«lonera nnd Assistant < 
ssioners haro been empowered to mis 

plaints or to nathonse the making of cnoi 

of offences under S 291— A, I I* 
im Pf, ir.p. 14*. 

(2) Deputy 0 ’mmi«»ionerB of ITunthawadd, 
berst and Pegu [Biir. Oat IbSO. Pt. /j 

- 1R33, Ft, If p. 55. ■ ' 

(3) Commissioners of Arnkan, Tenesserio, 
nnd the Deputy Commis'ioners m o'”' 

• Toungon, Tnvov, Mergiii, Prome, Bassnn, 

■ etmvo, Ilonzada and Tliorgwa — B«'' Oat 
Ft II p. 103. 


(^) Proeetlitre reUithig to Setncilon* 

0. Who Is to sign tho authority. — T’le 
ntv under S, 1%, need not in the ca«o o 
Qnvpriiment be signed prrsonallv 
nant Governor; it is enough if it is 
one of Ins accredited and c!:' 

' [35 C 141] The Signature of the Chief bct 

on the dneument containing the ^ , 

tho Governmpnt nnder S. 196 Cr r. •- 
e5ent~[17 C 467] 

7. ' Sanction must • bo granted 

Government' as a whole.— Tno 
must, in order to satisfy the Oo 

section, have be'en'tho net <>f the Wv , 
m-nt, end nof'-erf n single 
Government.— Per Tr'iIhsC. / 4- SI o 

8. Power to determine und^ ^jlror 
tions tho prosecution la to be pr 
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PRO^LCUTION lOR COKSPlftAC\. 


qiie«tion collaterally the louohty of tlic ronrictinn 
upon tlio nlle?ation lli.it the lineal (lovcrnmnnt 
yas irrepnlarly constituted and the Se«s!onA Jud<rc 
irregularl)- appointed —Pcj 2{oolerjff J — 13 C J. 
517 {S.B) 


(<») Insitjjhienci/ or Ahtruro of nn»ctfou 
and cifcct fhrvfof. 

22. A complaint merely copying out lan- 
guage of the aections I. P. c. is a colour- 
able complianoo only.— WJ utc the complnint 
in the case did net Bot out the facts whitU const!- 
tuted the offence hut Btafed that the persons 
named have amon^Bt thero«eKes and tii^ether 
ssith other person or persons known Or imKnown, 
Conspired to nape war n?.iinst His M.sjesty the 
Kmp and to deprive HU llnjcstv of the Smorci. 
gnty of British India and they have coUeetccl 
arms etc h-W that a complaint of this des- 
cription beinp merely a copy of the woidinp of 
the section I P C mob a mero coloomblo coin, 
pliancc with the provisions of this section — 
Per Jfookeijec J iu 10 0 N 1105 (S. B.) 

23. Absence of complaint vitiates the trial. 

—A Mssistrato or a Sessions Judje exceeds his 
jarisuiefion if he fakes eoffnirsncc of an offence 
Hinder Chapter Vl I P C without a comphninf 
The defect is not cumblo bj K G37 C P 0 
(16 P. P 189n. 37 C‘407. 17 M.J S3.3 3 The 
ahscuce of such nutlionfy is a dofeet "Inch 
•ntintes the proceedings ob ('Bi/ie—f 12 p r lS<it] 

24. Objection te be valid must be taken at 
the tiial.— Where the accused was prosecuted 


[Sec. 

under .S 50." I, P. C. without a formal complain' 
hut there was a valid s.snction and no chjectmi 
was tnkrn at the trmi, heU— (ho defect wx 

cured by S. 537 (x) — [8 P. R. lOOs) TLi 

proper course is to brinjf op the qnestion o 
Bufliciency or leprality of the complxmt before tbi 


tt.ss ueieciirc, iirld tnat alter an ciaouiaie tunu.-j 
and trial, it was plainly no longer competent k 
the accused to invite the Appellate Courbwsr' 
aside tho conviction. Such a case was coverc^ 
completely by S, B37 infra [15 C. J. 517 (S. B.)j 

(0) MlHceUoncouit. 

Effect of refusal of Government to 
aanction. — The refii»n1 of the OovernnieBj 
prosecute the accused under S. I?3 l.FD 
not affect the neensed’s liability to paoi*''®™ 
under otJior sections for minor offence X re'o*® 
to snnttion prosecution for praver offences m 
reijuired by 8. IPO Or. P. C. cannot PrcTeot 
ftccn«ed from beinjj brought to trial oadcr ott * 
charges —23 13. DO. 

Misdencription in the first 
tectifiod in the second— When »“ 
in respect of which ft prosecution is m*"™,.. 
under S Iffk-A. L P. C, is misdesenbed » 
Biuclion and tho mmlcscriptfou fs sobseqofS 
rectified, after the institution of tbo ’ 

bv a second sanction,— ?iiM that tho defect * > 

cured by S 537 Or. P. 0 —31 M. SO. 


Prosecution for certain cUssoa of 196A. No Conrt iliall tixlce cogui'zfttice of the offence of 

consiiracy. criminal con«piracy punishable under sectiuu 120B of 

Ttidian Penal Code, 

(1) in a case xvlicrc the object of the conspiracy is to commit either an illeg.al act other tliio 
an offence, or a legal act by illeg.al means, or an offence to which the provisions of section lOS appV' 
tinless upon complaint made by order or nndcr antliorlty from the Governor-General in Council 
tlio Local Giivernmcnt or some officer empowered by the Governor-General in Council in tins 
behalf, or 


(~) in a p.ise wbere the object of the conspiracy is to commit any noii-cognizahle offence, or * 

pognuable oikmce niiL punishable with death, transportation or rigorous imprisonment for a fenn o' 
tvvojc.usoi uiwaicls unless the Local Government, ora Chief Presidency Magistrate or 

Magisfi-ate empowered in tl.iv belmlf by the Local Government has, by order in writing, conseutf^ 

to the iiiitiation of the piDccediiigs. 

PiOMded that wbtie the ciimm.il lonspimcy is one to wlilch tlie piovit.ions of snb-scction (3)®^ 
stilum lOr. upply no such consent shall be nece^^aiy. 


ProjHi-it d iiineiiiiincnfs 
Ir liirt'ileil, niliiu hj j — 


(O t/t(’H(rfioii.^Ul,. section leeAB/ thi-sa!d Co,h-, the follonl^y 


Ion 


3! ijigfrale m-'y. 


ll-r „„,j 

liuljriiliflniiilintj niiythinff 


trfennl io ,u t-cU.m* 106 ui 15G A, ,i Dianct Sra.jUriiU or Cli'rf 

eoHlamed in Ihomtccfiont w u. ao'j oiher part of this Codf, order a pifU''"” 



197. (J) WI.Hi nny Judfc, or niiv pnWic rorinnl not removal, lo (rom IiN offlcD vlll.out tho 

I’m.oc.lion a.,oclio,. ot tlir Govcnimct ot Ma or Iho Local Government, is 

° as aurli Judge or puHicser, ant of any oflencc, no Conrt 

■liell lake rognisanoe of and. ogrnee.rsreplsrilbllio pro, ions sanction of ll.o Government having 

Poner to order hi, removal or of some olT.cer empowered in Ihin behalf hy sneh Government, or of 
lome Conn or other nnthoiity to whieh sneh Jndge or public servant is anhordraalo, and whoso 
power to give sneh sanction has not been limited by snob Government. 


(V Such Government may detennino the pemon by whom, manner in which, tho offence 

.tOere,.„e.n..,ap„„„. or ottence, lor which, the prosecnt.on of sneh Judge or public 
co.-v<int is to bo conduclotl, and may spejify the Court before 


which the lri.,1 is to be liehl. 
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SCOPE OK THE StClIOH. 


[ 


Proposed (itiicndnionffi to the fierttoH . — In section 107 of the taM Co<1e, for the wonH “as jucli J 

01 public servant of any offenee,” tlio words “of any offence nllesfcd to hire been committed by him while actii 
purporting to act in thp discharge of bis oflicial duties ” shall bo substituted. 


Af't'ftngcment of yotes. 

S. 197=S. 4G0 (l‘172)=s 1C7 (IPOl-9) : S>e Presidency Jlagistratc's Act IS77 S. 39 


1. Change in the Law. 

2. Scope and Applicat'on of tbo Section. 

0) Scope of the «ection 

(i) Atcaning of terms 

(1) Vnnlieation of the eecti'on 

3. Sanctioning Authority. 

4. Procaduro in relation to Sanctions. 

(11 Form of sanction 

(2) Prnliminnj Enquiry “ 

(.'*) PrncedUic 

6. Judge or any public aervaat. 

(1) Public servants etc , nithln S 197 Cr. P. C. 


(2) When sanction is ncces'sry. 

(9) U'hen «anction is not ncce'siry 

0. Power Of Local Government to sps 
Court etc. 

7. Mi«C3lIan0ous 

(0 The doctrine of ‘qui faeU per per ahurri 

(2) Wont of sanction curaWo by S. 531 
St7 Or P C . . 

(’) Piff'*rpnce between secs IPS, lOO and 
(I) HevisiOb. 


I. CHANGE IN THE LAW. 


1. The wo'ds ‘'as such Judge or public 
sarvant of any offences.*’— It i« propo«^d to 
nmendeit S 197 hv leplncing the nboiw word* by 
tlio words “of any nffanefi ftl)i»ecd to liav<* boon 
committed bv him hil* actioir or.p-irpor'.wjf r* 
nrt in tho (li»chsn,'<» of his official dotiM ” (Oomp 
2B 4S1 and S 4(19 of tho tioda «flR72] Tho 
words “purporting to act” are intended to cover 
such coses— fls for example, the case in 29 C as?, 
in which a (listinetion >< sought to Im made between 
a Judge acting withmtho strict limits of his official 
poners and a Judge who goes beyond such limits 


2. Tho word. “In hl« oip.oitr »» ' 

public re’Vnnt” In the previous fours o 
1S72 Merc omitted in the codes of i 

but theseone hnsiiot been thereby 
25M.15f22)] 

3. The corresponding S. ofthecs 

1S41 related to chnige of offences pnnii 
nntlee (he Pennl Code nnlv [See 0 U C b* 
Ko 20 of 4 10.’fV4- 7 n H blO 
ntion IS laid down in the present Code. 


(1. SCOPE AND APPLICATION OF THE SECTION. 


(1) Scope of the section. 

Scope of the section under the Code of 
1872.— Tlie scope of S 4G0 Or P. C (-=28 197 
Cr P Cjcitendedto all acts done by 

a public servant, » ^ to acts which would have 
no special signlficTnce except as acts done by a 
public Forvant The first part of the section 
applies, at least, chiefly to cases of persona re. 
ponaible to Gnvemment, who bavo failed in tbeir 
duty, tho second part to persons pro/efainq to exer, 
cite certain authority bnd with that pretext doing 
an act, which is impeached by n sabyect nn the 
ground of its bcins wholly unwarranted bv law 
or of an excess or inipropucty of tho same Mnd — 
2 B 4R1. 

Scope of the section under tho present 
Code —Under the present Code, a sanction is 
icquired only if the act complained of involves 
at one of ilt eonsfi/uiui j elemcHta that it was com. 
mitted by tho public servant aa aueh [26 C R52 
(’ir) il. N. 3at; 32M.235- 25 M 15«6M T. 
i2Hs7D II.6I3 onenecs committed against tbe 
person or property of indiridoals by ono who 
happens to be a public servant, arc not necess. 
arilv committed by him ns such public servant Ip 
the sense in which these words aio used in 'tbo 
I’cnni Coilc I and «nfe.* co.nmiftcd «h ^^<lf choRicfer 


miM/ U rfed as the aeta of tnihiiitaU 
Ifhate cupucifv —13 C. V. 126 (122)- 

3. The section applies althou^ the 
•was acting ultra ^ires — Where 

Muwsiff vriih power to try suits hot not 

before lodgment, attached certain prop rj 
judgment. Aelcf. that he was 
cxeicisethe function of a ° ...-h pi 

must bo deemed to have acted assuenr 
servant.*’— fl7 Or. 391 (Jf/ ] 

4. The scope of the section as exga’; 

in 26 C. 852.— The interpretat-on P?t ^ 
197 Or r. C. in the lending case 
Fomewhat obscurely woided, but it ..t.j 
bo that it covers only those offences 
committed by a public servant or ® 7 jjq. 
oEfual capacity and «o other, it Jti 


•persons other than public servants 

’•heron Judge commits 
i disohaging his duties as 
0 belief that beta discharging 
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PltOCCDUKE. 


[See 


19. In tho else of subordinate Magistrates 

etc. — Tho power of Eanctionin« the pronocntSon 
of subordinate Mailstratps, TalisiMars and 
Deputj Tahsildara in their Magisterial and rore- 
nne capacity is delegated to the Uo^rd of 
Kercniio — G No 12S1 J. dated *91. 

20. In the case of Registrars etc.— The power 
as regards llegi^tiara and Sab-Registrars is 
’rested in the Inspector-General of Regiatialion. 
—9 Mnd. Jur. 31. 

21. In the case of Superior Magistratoi. — 
The power to giant sanction is reserved to tho 
Governor in Council — Fort SK O. On* lb73 p. 
1503. 

22. In the case of kulkarnls— The sanction 

may he given by tho mamhitiinr or by to 

whom tho hulkarni is sahordinate — 7 B 11. 61 

23. In the case of' a Second 'olasa Magis« 
trate.— Wheio an offence is committed by a 


Magistrato of the second class, fanction forH 
prosecution con, under B. 197 Cr P. C. be piici 
by the District Magistrate -to whom Le is mb 
ordinate, and whose power to giro loch iiacti^i 
is not limited bv the Local Oovemment— IP 
It 1019 . 7 M. H. CS. 

24. Implied power to grant Sanchoa- 
Upoo ft construction of S 107 Cr. P. C (l‘^l 
S 107 of the present Co4o, it franhtUlhd II 

to gne sanction by impHcalinn, ve'tj u 

tho Court or niithority to whom tho Jauje e 
other public servant, not removable etc, n 
flubordinate. It rfec* not sit/ that tveh 

inr/st he expretihj gittn 1>J the Qoxtrniricnt—i 

M. n 6s 

25. r Note.— The proper anthority to 

prosecution of a district Munsiff 
of extortion, committed as a Jnilgc o “ ' 
Causes, is the District and Sessions JpAgs « 
whom the former is subordinate— 7 M. H. IS- j 


IV. PROCEDURE IN RELATION TO SANCTIONS. 


(1) Form of Srutcflon. 

20. Form of Sanction.— No set form of sanction 
IS required by S, 197 (1) Cr P. C~21Cr.7C0 
(P)3 No form is necessari for sanction to 
prosecute under S 197 Ct P. C— [21 Cr. 664 
(Pat) ] A sanction is not invalid beeauso U 
omits to mention the place or time when the 
oSeuro was comTiiittccl.— [27 M 54]. Sanction 
granted iy a lettei addressed to tho Magistmto is 
BUffieient— [30 0 903. Rat 33]. 

26A. What amounts to sanction.— Where 
a Deputy Oommissioncr after carefully considei- 
irg the charge against a Sub-Deputy Collector 
(in charge of the Chowkidari Department) nod 
after carcfuUy considering the matcnals before 
him suspended tho Sab depnty Collector, and 
then made over the papers to tho Supenntcndcot 
of Police with tho object of his prosecution 
under 6 409 l.P C, held that the order making 
over the papers etc, was cl^aily a' sanction 
under 8 197 Cr P. C —21 Cr 581 (Pat) 

1.9) PreUmiiiaru Enqiilrif. 

27. Complainant must be oxaminod. — A 

complaint against a public servant eg, the 
Chairman of « Municipality is to be treated as 
any other complaint, and the question whether 
the case is one that can be proceeded with, having 
regard to the terms of 8. 197 Cr P. C . should 
bo decided after examining tho complaint in 
accordance with law —I C. N 17. 

28- Object of Examining the coniplaint — 
The preliminary examination of tho complainant 
is not such cogniranco as is referred to in tho 
section It IS often necessary to examine the 
comphmant, before his complaint can bo nnder- 
Btood and f/ie f miu/ ht nnderttood hrfore 

the eanel.ou it g„en —[7 M. 71. 182 (|87)] 

28- fv '■ . juaa 

. ' ount 

may 

. - - . iiguiiiai u public eervantand 


20. V 


if he thinks right, he may make “''3" 

P. C It pretiirtinary en^utrl/ into ill ^ 

tcic. But he cannot caiuo the attendaew of ‘g 
accused or take anr evidence against “'^_o 
ho has obtained the necessary eanction— ’ 
(CO.) 01. , 

„ annijirT.-f*" 


led 

lbs 


report Tho'Conector thc‘n enforced the 
once of the petitioner agoinst his will oy . 
to tho Police. The petitioner denied han^ „ 
tho petitions bearing his name hot „ .jatifl 
state how ho had paid the bribe— ‘ ( u 
the absence of a sanction from tH 

required by S 197 Or. P. C. the 
District Magistrate, who was ordered « 

♦he enquiry and report, scar not } 
merely departmental ~~-l9 Ti- 

Notice to accuBod before 

neceBSary.— The sanef ion given by .® nseflO 

ment under this section is not - caow 

notice svas given to the nccused ‘ . fotirt* 

why it should not be given. It is a „-_HieDt 
ly tritlun tl.o il.scration of the Govn"”'” 
give such notice or not —27 M erantlDB 

, Preliminary entlW., rhe Cod®" 
sanction not provided Dy. * , proceel- 

There is no provision in 

ure Code, or the Indian Penal Code ^reii 

tho Government or some officer P ,pforw 
that behalf by tho Govemment. is 
Itself whether or not to grant the 

absence of any provision of law \-i.i » iadif‘''| 

ofRcer conducting such enquiry to , .„,ra fl"'f 

enquiry, suriv em-<.ry not a 1“/*='-’. 

there xa no authority m him f® 

the enguity being merely ^ evidence ■” 

Therefore, a person who gives k,Uc to 

the course of such if "23. 

punished under S 193 Cr. P. - 



S6d 
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OR AST fl'DUC SERVAST, 


32. OoTcrnmont acts in it^ oxccutivo capn> | 
city. — Ti'*' <>i>T*>rni’i''n1 in nrmriJirjj or with- } 
lioiiiiTie ranrlion niiiii-r S >1*7 C' 5’ ^ I 

prr>«r<‘iii) 0 *) of « jmliJio m r»'*|v'‘ci of an j 

offenoo hHo-o.I fo hnrr- |«-ort o imoutto*! tn him j 
i» a (inl')n K.nliil in <'t rm-Mtiif \ 

ftn i r ^ rnt'h n t /» t » ' t n l^i il 

fri'Un'r ’"'IT i’ I'l i'7 MM ' 


35. No/rcsli soncllon nocosaary for projo- 

cutlon forabotmoat.— U’hcro a lanction has 
»rf«^n #rnintr(l to pro'ocuto a person foe asab- 
•tontire offence, BO fresh sanction is necessary to 
preaeeuto him for abetting that offence, as tha 
laH'’r charRO {« foomlcti on the eamo facts os 
tho.e on ulitcli (ho first charge is foumlcil. — 30 C. 
VO’i (WfS J 


('V) I’l'orntni'r-. 


neeJ not sjxvtf* th* 


.n.. ,.r.. 

•t. , J « ' 

'Ai (r.ii 


K. 1002- 11 )' n li*n Hur fr 

Ponhoren CdHecl'ir .aneUdju.) ih* pr-*'* • uii 'ii 
of a Kattramt on't a I'ati! ' f-'r <he>tnn; . r for 
such other offence mth wlnrh ii mn' t'C 
sary topro«erote them in ronnrrtioii mill dhl nn 
iag money frnm ryot*," fcel-t ihnl »be <ift»»iM» 
srere sefliciently ^c.ignaleil in the »aBet»i>n, aii'l 
the sanction was not inialiil on account of 
ness— [4.1 n U 7 .] 

34. [Noto por contra.— .V Rmction otifhi to he 
gra&trii with Kference, to some ‘pectiK off. nces 
bat wlisro the lan*ru'ij.m osoil in it e!orl» *'» 
a particaUr section of tho JVnal CoJe. nn<l upon 


30. Potror of soloctinff tho cliargo cannot bo 
dologotod.— -Vn oonionty empoivcrcil to grant 
n ennrtion ninlrr S 107 Cr. P. C, fiirl not sanction 
il.e jirii.ecwtion of tho acciisc'l for any offepco 
til sicnaie.i by itself, but mtrcly .Wc^aMf to ak'ilhec 


37. Want of Sanction i“ not a were irrcgahiritr 
cjftibh* hr hit' Cr. P C. It is fatal to tho 
pro<e(uti.in 42 P R ISSI. 

5rehe«crer ('•) ijttcfllaneout (fis). 

38. Sanction obtsmod after commoncament 
of trial,.*'/ «'-aiuif— 42 B. 172 22 0. 112, 
>.» l» 2M (F B ) 31 M so 42 JI. 83 l<tS) , See S 
Jl 411 7 11 n (0 CjCl. 

30. [Note.— Thoogh proceedings toVen by a” Sfagig. 

tmif hrfoio receipt of the nccesgarj'saBClitui oro 
illegal, he can lake cognirance after the sanction. 
\0P. U W..3). - - 


V. JUDGE OR ANY PUBLIC SERVANT. 


(J) I*«6ffe 5e>>i7i«f tvlihin S. Ji>7 Ct‘. J*. C. 

40, Chairman of a Munioipality.— « p«Wic 

serrant within the mcinmg oi S. 1117 Cr. P 0*^3 
C. If. 17J He cannot bo prosecuted without the 
sanction of the Goremment [1 IVelr 24-1] 

41. Villago hlsgistrato.— A Tiliage Magistrate 
Mercising jurisdiction, and trying an offender 
under Jlsd. Reg XI. of 1810 is n Judge within 
the meaning of S. 197 Cr. P. C. and S. 10 I. V. C 

' —23 M. &40 ; 18 Cr 37 (IT). 

^^oicipal Commissionor. — A Jfpnicipai 
Commissioner cannot bo prosoeofed for an offence 
committed by hirn in his capacity os Commis- 
, sloner, except with the sanction of the Gerom- 
inent.— U P, B 1800 2fl P. B. 1890* 17 P. R- 
1902 

43. Member of a Committee of a notlflod 

area.— is not a public serrant ‘not remorsMe 
from hia office without the sanction of the 
^’cal Gorerument within tha meaning- of S 
197 Cr P. C.— 4? p. \V. 1910. 

(3) H7<e« setHCtioH fs uccfsteH'l/^ 
^iiiRgo Magistrate preparing false ro- 
, ®ord,— Aeilldgtj Magi^lnito who pTCpircan false 

recorf fn a case pending before him, does wot 

*® his prirate capacity hat as a Judge, and if 
thowsVingof that record amounts to an offence, 
• *inctioB is necessary under S 197 Cr, P. C.— 
. 21Cr.233 (M) 

47 


45. [Note Per Contra.—A ilagistrato who 
fftbncales ft record in winch he ftgnres os Judge, 
cannot properly bo said to be acting as a Judge 
VI hen he docs 80— 32 M 25.1 

46. Defamatory words used by a Judge.— 
If defamatory words are used by n Judge in fhe 
course of the trial of a Miat, the words mast bo 
taken to hare been ufteroil by him as o Judge, 
and not as A prirato indindual, nod no com. 
plsint coo bo enrertnmed without sanction.— 0 
M 439 Con 20 0 852 

47 Vatandar Patll. — IVhcro a hfagistrato took 
cognisance of an offeoco committed by ratandar 
Potif, without the previous smetion wjuired by 
R 197 Cr P C end begun to record evidence 
on tho etb of April, but the ssnetioa was not 
signed until the 12th, held (hat the prixiedmga 
were without juntdietion and mnst be regared 
as totally inralid — 12 11 172 . Cee 21 Cr. 5S-( 
(Pat) at p 69J. 

48. General ztule.— The sanction of the Gorem. 
ment IS required for the prosecution of any 
Judge if a complaint is made agaiust him as 
inch— 46 M H. (ip) 21) In the case of a 
robhe Rorraut other than a Judge, sanction 
is neccstary only when tho public serrant is 
“BOt removable from bu office without the ssne* 
tion of tho Goremment of India oe the Lo«l 
Gorernmeat''— (12 31. T. 3J1J 
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DEFA3LVTI0N. 


-2. 'Meaning of •“person aggrieved.”— In 
cases of defamation, tho words "person n^rieied" 
must bo treated ns oquiralent with the expression 
"pvr$on jiij'fret?,” tlio nlijcct of the eection appa- 
rently being to limit tho right of complaint to the 
_ ' ^ person who suffered injury. — 1 lliir. S 017. 

S. The object.— The section is clearly designed 
to prevent Mngistr.ates from inquiring, of their own 
motion into cases connected with tnamngc unless 
the hushaiid or other person authorised moves 
•• them to do bo — 1 C. L 02J. ' 

(2) Vfiffinidtloii. 

Persons oqfjyievcd*^ in the case of « 
JFiinlu Latli/, 

4, General Rule. — "A Ihnehi living with her 

father her brother or her eon »• ft member of his 
f.amily, and her reputation is bound np with the 
reputation of the person in wIiO'C lion«e and 
under whoso charge she is living If any imput- 
ation 18 made against her character, that would 
affect as much tho relatiie with whom she is 
liMng as herself 32 C 425 Cat See 25 B 151 
(P. B.) IS JI 250 Bat 327 

6. Husband.— A husbnnd lias a right to lodge a 
comphint about the defamation of his wife, as 
lie IS a person aggnc'cd by an imputation of on- 
chastity to his wife with whom he is living — 
25 B 161 (F. B.) tBamnlc J dissj 15 5( J 
224 14 M 370 20 1’ B 1SS2 Sre3S 15 tVn 
- Bat 327 (CM ) 

6. Brother.— Whore impulaiions wore agaiust a 
Ilmdnwidow Ining in licr hiothcis bouse — held 
— having regard to the circumstances and condi* 
tions in winch people In c in that ]>art, the brother 
was a person nggrievoil within tho meaning of S 
148 Cl 1' C and it was competent to tho Court 
to take lagni/anco of tho offence upon Ins com* 
plaint —[32 C 425 ] 

7. Father •m-law.— Whore tho complainant is the 
head of his family, his son a Innatic and Ins 
daughter in*Uw had been In mg nnticr Ins pro- 
tection, iind an allegation is made that sbe was 
taken avrai 'to the house of her father and snb- 
eequciitlj warned to another person, the offence, 
if true Ecnuii'b alTcits his reputation and status 
III BCLicty and the fathor-iu-law is a person 
aggncicd within the meaiiiiig of S. ItJS Cr. P C — 
3 C J 34 (41 ) 

8 . Sob. — F or the pinqiosc of inslitnting a criminal 
proceeding under 8 4*30 I 1’ C a mother and 
son ore not in the same position ns husband and 
wife— (03) A N 20“ Con 32 C 425. 

^ 9. Note,— -V distinction seems to have been diawn 

between Criminal and Civil proceedings. In 18 
Jt 250, it was held that the husband was not 
entitled to sue in tort for defnm'ition of his wife 
In 32 C. lOGO, it has boon held that a brother 
cannot sue for the slander of his sister unless the 
slander necessarily Iniolvcs a slander upon the 
hroOicrns well. Tliecaso reported in 32 O 425 was 
<h»tinKiii«liod ns tiiriiiiig upon the constmction 
of R. 1P4 Or. I‘. O. 

10 . ‘Wbon tho alandor is truo.— Where the 
alleged diTuniatory st.ntomciit is truo as regards 


[Sec. 


the comidainant he is not a person aggrieved It 
the publication within tho meaning of S 198 Cr 
r. 0 , bceaiiso it may be fabe so far as other per- 
sons are contornrd — (T4) JI. N. 351. 

11, Municipal President cannot complain 
for defamation against Health OfQcer.- 
WJicrc n newspaper published statements which 
wcronllegcci to bo defamatory of specified »*« 
of negligence on the part of the Hcilth OiEiM 
and his subordinates hell, that the President cl 
the Municipality was not a person aggncvcdwiih 
in tho meaning of B. 15>S Cr. P. ,C. as it mlJ 
not bo said that by imputation agam't his 

oixlmatc* his conilitct and adminis^tion 
been impugned — 2C M. W : Cf. 1 Bur ^ oli 

12. Witnesses. — A witness cannot bo pro^eco'ri 
for defamation m respect of statements made*, 
him in ftjndicinl proceeding -[17 B 

073 : 2 M. 13- 11 .M 477: 15 C 2M 10-J-t- 

or in answer to question by ft Police 0 I 

M.23.5 30 C 80(42)1 
in tort for dnmnges [11 B L3-1 (F Y* i-'mi 
79t] But if the sb-itcment i* 
to the matter under enquiry 
the witness maliciously ond voluntirdr b 
protected —[32 C 76(1 ] ^ v f a 

18. When the Court may act without 
formal Complaint. 

Appellate Court.-An Appellate 0^,^ 
under S 423 titf.u convert •» nodcr 

.S 182 1. V. C into one of go 

S 500 I. r. C. notwithstanding P C- 

complaint w ithlii the meaning of S 1"“ 

25 A 034 ■ _ 

Absence of complaint fotal ^ 

14(a) Where n complaint did uot contain C 
^ under S. 500 I. P. C bat that Charge 
sequently addod by th® 

■re 

Ins swtw 


16(0) A person addressed a post card to paj 

taiiimga false claim of money. . ^ ‘ 

was privately handed oyer to 

trato without ft cotnplamt~“Via t ^ criruio 

acted without jurisdiction 

prosecution thereon — 3P. M.IOOO affn'i 

16(c) Where a complainant alleged 

with a view to injure tb® complai 
tion, had brought a false 

under ^ t 
substso'^* ' 
. said frawe 

chLg^Srl^ 5WI r.a-2tp.n.is4i 
15(d) A Criminal Court cannot ‘2‘® g eVad 

Bions of this section by altering j^I. p. 
under S. 601 I. T. 0. to one under b- 
18 1*. R 16S0 
17. r 
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[Note.— Comi''»rc P ‘>‘1 r>f llio Trolnto nml A'ltnlni*. 
tnition Act V of ISSJ ] 

(3) TUgamjf n»tl otlirr o/Jeurm oyolit^t 
tnti rrittf/r, 

18. Tho perron oggriorod.— U rinnnt Ik* »•»«! 
that the OTilv prri><in »ppnro<l unilrr S !*>! «n 
the y><'r*fm with whom the »renn<J ceremony wn^ 
pone throuph The husbaod il nl^'* « l*eT*»n 

nn.ler S U'S Cr 1' C— ri*fl C Mft] 
when the offence of hipnmr i« committeil by n 
pirt hsTinp n hu'liaml whn 14 ofnpe, the )ti>*b.'in<l 
and not the father of the pirl i« the |>TC»on 
■ppncej 113 Cr, (M) ] A brother of 
the husband of the woman who coni?n>ltei> 
bipamr m not a« rnch « person npprirrd [ II t» 
C. US 2o A 132 - 10 II .310 I C 1. .'iil) nn.l the 
rale will held pood eren tf the husband i* a 
' lunatic [2G C 310 Ol")] The mother of a 
n)inor.hn«band Aped pixteen la not a person np 
pnered within the meaninp of the portion [2 Wcir 
231] 

19. When procoedinK without spociflceom* 
plaint 18 legal,— ^M■e^e the complaint br the 
ho'hind was to the effect that » certain person 
had flIVen away hi« wifeliat ii turned oat that 
the wife had committed liipamc, h'lJ tint the 
itapntrate wat competent triihmit a further «'>m- 
plaiflt hy tJic hiuhflBil, tocommit the wife for trial 

tinder R 4311 V 0— I C L .321 25 A 20tl 
Con— Cr Rp 33 of 1,3 3 '33 23 C U5 . UC K 
cclxsr 10 A 39 S A 233 


20. Only tho first or’ tho second husband 

oin CDmplaln.— In case of A bipamy, the 
|ierPon nppncrcd n either the JIrst htiihand or the 
pcfBftd hmhanii iin<\ not the father licneo where, 
in pocli a cn«e n complaint wag preferred by tho 
father of the hitshanc], under S. 401 I. P. C , but 
not by either nf the huabanils ; held there wag 
no mild complaint before the Court ond the 
comtnitsnont wna bad— 32 A, 7S 

21. Complaint at tho suggestion of the 
Police not illegal. — The fact that a complaint 
in respect of an offence under S 431 1. P. C is 
written at tho gnppestion of tho Police docs not 
oontmrene tho provisions of B 193 Cr. P. C — 
r> P R 1910 

22. Complaint may not bo precise— A 

■ ■ * ' ' ' ■ ” tho section 

cused shall 
•omplainant 
h if proved, 
494 I. P, 0. 

(23 A 200] 

23. . . . - 


meaning of Iho present section— 4 P. R 1R88 

24. Person charged with bigamy cannot be 
convicted or adultery.— S m u o. N ccl«v, 
lee Note N’o 7 under 8. 19'J i»i/ca 


199. No Conrt .liall toko cosiii.aiice ot an offence nnffer eAlion .107 or seelion lOS of llie Indian 
P™.=niion Penal Co,Ie, cacopl upon a eomplaint n.nde l,y lt,o l.nAand of 

0 married woman avoroan, or, in liN absence, by some person who had care of 

Sflch woman on his behalf at the time when .«ach offence was committed. 


Propose,! rtntrmimcnf to the scctlon.-To sootion 109 of tho said Code, tho following proviso shall 
he added, namely — 

"Provided that, where vieh husband is thenge of iS ifM.., or an ,diot or Unattc, or is f.om sielnss. ,7,f,rm!lg or 

oWnee Enable to maU a eo.opluot, some other r^rsoo «iy. the leave of the Court, mile « c<„ni.fo.--.f on 

M.atf 

Proposeatnscrtlonof,lnewscetfon,--After*cct,onl99uflhe said Code, the following .eefioa shall be 


inserted, namely — 

~J. f. «,1„ «„ ,,, of IB B.d Ih, l.,.on oprlB-Bf-r !»<• ".1 '»« I, oompriM 

.IjfCion ooch, guardian mag nish la maltf* 


Ifotes. 


1 . 


2 . 


OCfencos referred to.— S. 497 ‘leal* with 
adultery : S. 498, with tho offence of enticing 
ay or detaining a married w omnn With criminal 

intent. 


Moaning of the word “complaint.” ^Tbe 
word ‘complaint’ referred to in b 199 Cr V O, 
means a “complaint’' as defined by S. 4 (b) of 
the same Code Therefore an information 
to the Police ciupot be treated os a 


complaint.— [30 C. 910 (F.B.)! 17 C. P. 105] 
Tho report of a Polico Officer is not 
a complaint Withm tho terms of S 4 (li) and 
199 Cr. P.C. (32P. R. 1910t (’12) U D 153: 
(’02) 2 Weir 235 . 2 P. R. 1918] The word 
complaint in this section includes not only a 
wntten complaint, but aI«o the examination 
.of the complainants at any rato before tbo issuo 
of process. [Rat CSt • 14 A. J. 233 ■ Dot See 14 0. R. 
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fROSBClTlOX FOB ADULTERY, 


[Sea 


141 JO P. P 1883]. Tlio formal atsent of the 
Jiusbaad to a charge of adnltcry added at the 
end of his deposition would not be a proper 
comphaneo A\ith tho rcfiniremcnts of the aection. 
[2117. R. 18] 

3. Object of the Section.— S. lOP Cr P. C. was 
designed to protect the rights of the faasband : 
bat that is not its solo aim The rights of 
guardians aroalsocntitlcd to protection The object 
of the law is not so much to nfford protection to 
the husband or guardian as to inflict panislimcnt 
on those who interfere with tho sacred relation 
of marriage The restriction in S. 199 is not 
intended to afford immunity to tho offender, but 
to prevent n person unconnected with the woman 
from giving publicity to a matter which neither 
the husband nor the guardian is willing to agitate. 
—17 Cr 3G3 (M) , 3 S 15. 

4 , ... 

('» 


formally complains either orally or in writing to 
a Magistrate with a new to his tahiog action 
"It docs not follow that because a husband may 
wish to punish a person, who has committed 
rape on his wife, that is, who has had connection 
With her against her consent, ho will desire to 
continue proceedings when it turns out that she 
has been a willing and consenting party to the 
aet— “Per Straight J in 5 A 233* 36 A I ("82) 
A N 165 (’12) U. B 165). The circumstance of 
tho husband’s appearing as a witness in the 
prosecation for an offence of rape cannot be 
regorded ns amonnting to tlio •n%titotion of a 
complaint for odnltoty [29 C. 415]. 

5, (b) Where a person was charged by the husband 
with kidnapping or with abducUon and the Judge 
convicted the acensed on the evidence meiely 
of an offence nader S 498, hetd that the convic. 
tion was wrong as there are no spcciBc complaint 
by the husband of an offence under S 498 I.P C 
—27 GJ. 


0. (c) IVliere the hnsbnnd is the complainant and 
brings his complaint under 8 366 1. P. C„ a 
conviction under S 498 I P. C may properly 
bo had in the absence of complaint by the husband 
under S 199 Cr P 0 , if the evidence be such 
as to justify a conviction for the minor offence, 
and yet insufficient for a conviction for the 
graver one —20 0. 483; 1 W. It 46 Con— 27 
M 61- 17 0. P. 105 <I06)s J4 B R. 141 22 
0 1006. 

7, (d) Where tho husband lodged a complaint to 
the effect that Ins f.sthcr-in-law had remarried 
Ins wife to the accused but the IfegistTafc acquit- 
ted the accui-ed of the charge nnder S. 494 
I.P. 0 but convicted him for adultery 3Md— 
tho conviction was illegal as tho husband had not 
complained that the accused had committed 
ndoltcrywitli his Wife —[14 0 K cclxxv] 

B. ['•^ Where tiio husband preferred a charge under 
B. 360 bnt “upon a pernsal of Ibo Police paper., 
it appeared that the case uas under 8 498 

1. P. C. and tho accused were convicted nnder 
B 498 I. P. C. 4eI(J«that In tho absenoo of 
any complaint under the latter section, the con- 

Tiction was illegal— 2 P, n. 1918. ’ 


Complaint under S. 199 Cr. P. C. im* 
nec39sary whoa tho charge is for hou*e- 
trespass to commit adultery— 
complaint of the husband is onneccisa 
for proceedings In respect of the offeneo of ion 
trespass to commit adultcrv— (6^ 2 VTeir 23 
8 M. II. (.ip) vi: 2 P. R. ’1687 (P.B.): 19< 
881 (X):1C C P 162 [1S1) I Sec also 21 .4.6 
ID A. 74 ; Con. l'8C) A. X. 12 s 5 M 11. (ap) v. 

10. Tho section explained.— So ’ion? as t 
wifo is under the protection of her husband it 
not open to any other person, whether 
father or brother, to institute a complaint ona 
S 4‘l7 or S. 49S I. P. C if the husband does n 
want that proceeding* should be instituted- B 
wJiero at the lime of the offence, the wife wash 
under the caro of another person, ihtfaet (i 
Me AiMbnnd stand* ty, wilt not prevent the tci 
porary gnardinn from preferring the 
17 Cr. 3C3 (M) ; See 2 Weir 235 : 31 B 2IS. 4 
R I68S 32P, R 1910. 


11. What does not amount to a complaint.- 
Where the husband presented a cofflpw'ot - 
follows} “The 2nd accused enfieeJ a’faJ “ 
1st accused, the wife of the eomplalnaut 
sccood accused mode away with jewels ' 

Rs 2050 and 3 silver vciscls Thf U* 
abetted tbe tbeft. So I charge the 1st aecaw 
under S 495 and STO'lOO and the2oda«n < 
tuder S. 370 T. P. C I’my inquiry and 
bat subsequently, there was a 
tho husband and wife Tho woman sgm 
surrender the property and went ,i». 

husband who said no further action in t®® , 

was necessary. The matter _ was ^ 

dropped. Tho husband commuted 
neTt day and his eon filed a -/nei 

charging tbe two neensed under the sccti .j 
tioned above. Held that oven ’ fflciei 

complaint filed by the husband was 
as a complaint nnder S 109 Cr. P ^ u 

under S 498 I P. C , a fresh eomplai^ oj 
husband would be necessary after “O a = I 
to drop the proceedings and it un* ® 
other persons than the husband aftw t ■ 

death to revive the proceedings. 16 br. ‘ 

13. Eiro=t of tho husband-B dOB* 

institution of proseedings.— The ^ 

requires that the prosecution on a 
adultery shoultl be instituted .hcol 

Although it is desirable that such c ^ 

bo withdrawn by the prosecution on . jj,, 

of the aggrieved party, it cannot t.o 

the death necessarily puts an end to 

culion — 4 M. II. (ap) Iv, j 

13. Minor husband— A minor f( 

represented by nnotber in ^ P£° -n-i Tl 

Legiamture has not prondod for i I hnshs” 
of tlie lunatic, the paralytic taken • 

and the word” "absenco” cannot a 
include such caee8.[3 S. 15] 


. Complaint undor S. 407 
oient for a charge “l nndor s 

•vico-versa.—.k complaint of offene ^j,is,r 
494 and 498 I P. 0 , docs not inTOivo a jj, 

of on offence under S. 497 L f* * 
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7 J.u. s !?»Ct. } 
r.C. t- ?-7 i'- c=’ r .-W. •> 4«T. 

[Fatr*-'l- N. ff’iiT. (>^1) A. K 115]. ' 

Afi — rTric-!'-? < >7 I F. C r»*-rt •'-n.rlT 
r’TT lz7’."’-(r -> t-i t'" ».-> c''— — «t 

K-i-T P 4*'. I. r C. CJ2 c N fiTi ’ 
I'iP. R. I**?!’ 

15. Additional charge under S. 4PS I. P. C, at ; 

the Sessions illegal.— Tl#' w»* 

tfd to ?^«« i-'~« rn p>»rrr« cni^r S« ?»rt. SV> 

I- P C At tl<* c-^f!3« of tie 
triJfce* *sil »fi»T Tfr- T d rg for 

th» d*frT:cv“. tlo Po«iV»-« »ino>l • fVars^ 

T:5d<T^ P 4'>i> 1 P C, ><;f, lV»t tlr *tllilio“al , 
rtirsr- >t th*t »tae^ »ra« prrjcdirJ*! to llio »c^i«ctl ' 
»ad eia«t ly — 31 H Sl« P^ 14 R R 141 

16. 'W'ife diTorced prerious to institution 
of procst^ings — 'Wrr* thr ^oslpl3ln^»lt P »<1 
dircpr^ his srif , prrrifia« to Bi'Viric hi« com* 
rlaiat. »n erfor of arfioitt.al onJor S 4^4 Cr 
P. C watcpltll— 57 P n I'-Ti' Con Cr R » 
ef IT-T-'&.j. 

[Tfote.— Husband trho has deserted his mfo. [ 
■— tB»T roor’atB of aJnltcrr— P«r IP Cr 351 
{L.B)i. ‘ ’ ' 


17. Case dismissed for urant of proper Cv^m. 

f daint no bar to fresh prce.'odings — Tto 

»ot tlat tic rts« «<\)uilto\l is> » tnal 

erVr S. 4'.>» I P C. on t*^o tovJ>«tx-^«l i:n'5>v>l 
tt*t t*-* tvripSini was fid l.j tin. ^'^v;^rr 
• *•0 hi-«l«r.kl sPrcJOf t>i' Nurt'a •HthoritT 
» \ t nt tfono was »n fsi-t no »i i*h nutt ont\ — s-snnol 
to pVmlosl m Ivsr of a rovoml trial Vn a frrsli 
ec’fljlsint hr Iho hu<l>antl.— ^tl .\, 317, 

IS. Cases to bo re.cistcred ns pti4*ato com. 
plaints— Tho lli*rh Court of tlio N* W, P, las 
difwuM list o.a«os nn.lcT P* 4‘17 an,! 4'W I P. C. 
onclit not to lo ivci<{rrr»l as Rni{H'Ts'r i So n«>l *o ; 

but ortr as prirato os'wplainsnl r. So and s^\ 

.V IT I* iJrr isTllp. 15.1. 

IP. Un\rilltngnes9 of husband to proicouto. 

— Tho Coart, oucM to, in llio absonoo of nnvtbinir 
f« proto ooUosion. onlor Iho aivustnl lo In' dis. 
olarcosl. if tlo htiskand wiihdmw* fr\'m tlio 
pttwoootion on a darvo of ndidlm-,— A ll. 11. 

(CC)5s s n n (c. 0) 57. 

JNote.— Rut a itaei«trsto wnnol after ronimitlini; 
tho aoensoil, ili«ehar»n* Idm on tlio ropis'ionta. 
lion of tho pTsvses'utor that ho wished to w ithdmw 
from th<* ptosi'cutfon — [ I .\. l.ViJ 


cir.vPTini XVI. * 

Oi' CoMri.usTd To Mu'.isiRiTr^. 

200, Subject to the pi-ovision-s of section 470, a Magistrato Inking ccgnlrnncp of nn offorn'O tm 
Eramination of complainant complaint slmll at oticp csnmino tbp COinplrtinnnt ttpnn ontli, nml 

the snbstance of the eTaminntion slinll bo mhicml to writing anil sballbo sigiR'il by the ooinplnm. 

ant, and al«o by the Slagi'strnte . 

Provided as follows ; — 

(o) when tlie complaint is mnilo in writing, nnibing bon'in eontiunod nlmll bo ilooini'd to to. 
qoire a ilagistrate to esnmino tlio cornplniimiit bofmo tinnsfocring tlic rnso tiiulor srctiim 1 P 2 • 

(b) where tbo Mngistmto is ft ripsuleiicv Mngistiftlo. such osiuninull.m mny bo on oath or 
"ot as the llagistrnto in each enso Ibinks fit, nml nr.sl not Ik' rtshirrd to wi iiing 5 but Ibo JfagMmto 
“'‘y, if he thinks fit, before tbo matter of tin* eomj'biint ‘4 bwugbt bofniv biin, mijiiin' ll In bo lo* 

dneed to writing , 

(c) when the case lias been transforn’il Miulor section tho Jfagistmto so tranafoi 1 lug 

*t has already examined the eompliiinaiit, (bo MagMmlo to whom It is so tiansforrod shall not bo 
hound to re-e.samine the complainant. 

I*ro;)oserf /o f/ir srrf/on.— After pnnUi»(.iJ toaOOtlon *00 of tlm raid Code, tlm f.ill )w. 

proviso shall be in.ertoJ, namrl; i— 

(la) when tho complaint Is mnite ill wiilb'K B imidio »fn*iil artJni? '''' 1<> "rl In llm 

**<>eatioaof hia odichl duties, a M«Ki«lriit» liisr, If hotldnls nt, 0 H.I Mil*-, tli* r;mfl.,!xl is ,...i !.• I f ,1 

“sder proceed with tho Ilirpilry lut'i t'T lii»l of the rnan wlihript raBiidiilnn the coiuiilnlnatil On onth." 
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OBJECT AND AtPUCATION’ OF THE SECTION. 


Arrangement of Notes. 

S. 200=89.41, lil{l87i)=S (50 (ISGI-O) 


I. Object and applicition of tb© section. 

II. Procedure. 

(1) Who can prefer i\ complaint. 

(2) Procotluro on receipt of complaint. 

III. Magistrate’s obligation to take oeni- 
zanco. ° 


(1) Magistrate bound to take cognizance. 

(2) JIagiitrnto cannot clcclino jurisdiction 

IV. Magistrate’s disoretion with refen 
to complaints. 

V. MisoellanoouB. 


I OBJECT AND APPLICATION OF THE SECTION. 


1. The object of the oxaraination of the 
complaint before issue of process.— The 
eiamifiation of tho complainnrt nnder B 200 Cr. 
P C is n very valuablo a*Lfegmrtl that tho 
Legislature has provided and mnst be scrnpalonslr 
observed and insisted upon Petitions of com. 
plaint are not drafted by the complainants them, 
eelvoa and it is therefore necessary that before 
action is taken upon written complaints filed in 
Court, the complainants should bo examined on 
oath -[do Cr 217 (Pat)] The object of tS 
provision IS to prevent the jssoe of process 
T>hen the esamination of tho complaint would 
show that tho complaint wns clearly false 
frivolous or vexatious and that further procedings 
would tend merely to harrnss unnecessanlv an 
Bccuaedperson and waste tho time of tho Court 

c!r p U] 

2. The Examination of the complainant is 
not mere matter of form.-Tllb eiammatioS 

of the complaint is not me,t form but an intclli. 

into the subj-ct.matter of the 

this •” f 'orcuc h.! jottemenl «, lo whether 
there is or there is not aufilcient ground for 

proccodinp— .Wilkins 2. See (’10) U B 4— q 73 
of S 8^x'rrfl^> provisions of 

?o\ express reference to 8 476 

12) IS to relievo the Magistrate who makes the 

ortier tmnrv s dTfi ii\ v .i r 

m?v—' 
to 


v.uviuvitt Lu give enret to the views ex- 

m (r.sf) J. i» 7 A 

SSlfS t’’*' P7“"»o (a).— Tht. prorUe i, 

.elrndod ^ der,„„„ 4 k. P. 88 ■ 

H U. L m (F B ) and 8 B. L 19 : in which 
w„l ° e' le redetS to 
romSS.i'” ."""'“•'oe ot the coiapUiDeal me 
compleiet d,r„llp preterrod to Mm, before 


referring to a subordinate Jlsgislrate for dis 
Was hr/ll to be an illegality vitiating all the 
ceedings taken subsequently [S« (’JO) 

5. Presidency Magistrates— A Preuc 

Magistrate , is not bound to enraine 
complnimnt before dismissing the complaint i 
8 203 Cr P. C [(’11) M X. 35C] Bat 
not excused from the necessity of piscis 
record the necessary evidence of tho eotnplan 
Authority in cases where sanction to prosi 
is given to n person other than t^e comphi: 

—{39 0. 4C9 See (’00) A. X 164] 

0. Magistrate receiving the complaint 
bound to dispose of it himself. 

(a) A Mogistrnto who has taken cognizance e 
offence nndor S, 200 Cr. P. 0 is until 
relieved (if relieved at all), of the case the t* 
icho to mate final erdeii la JJie eav 

cannot rolieio himself of the respoasibuitj 
shifting the burden on the District Mogistrst 
15A. J. Ct2 : 43 0 173. JO C N. 1080 9 ^ 
199 (301) 

<t>) The CoSo does not permit © ^afist 
to refer a complaint to another was 
trato for enquiry and report.”— 43 o 

7. District Magistrate cannot direct si 
mission of cases for orders— 
Magistmto was authorised to receive p6“ 
of complaint and to examine complainaii s 
oath, but as regards a particular c as 

'cases, ho was directed by the Dislirct Mag' 

not to pass orders, but to submit them 
District Magistrate himself, held, that sneh 
tion of the District Magistrate was iliep* 
10 C N. lose 

8. The term "Complaint” iu S. 

P. C. — The word ‘complaint’ means a e 
as defined by S. 4 (h) Cr, P C —30 C. 910 (r 
[Note. — For what is and what is a comP 

■ etc— See tho Notes under S. 4 (h) siyvaj 

0. As to who may make the comple^*^* ® 
—See Notes under B. 4 (h) Supea 


II. PROCEDURE. 

(1> 117.0 enn prefer „ complaint. 

‘.“'"'■"y ‘"®‘> POraon- 

oncJ'.V^ ™ Complainont—Tb. -ora ‘M 
• C. clearly indicates that 


ordinarily a complaint must be 
person. A complaint should reverb , 
which is not signed by the complainant snu 
preferred bj a person duly authority 
thaf rpeeifie eoniplaint,'-~i2 G 19' 



,203] 


COMPl.tl.VT. 
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11. Person holding genoml power of ot-* 
tOrny.— A lioJdmp « prnrr*l powrr of I 


12. Complaint through Mukhtear.— A com. ] 
plaint under dOS and 40H I 1'. C hnrtnp been 
prt*»entcd by tlic cnniplaln^nl'a JfulAfeor tn&tr&<i ' 
of by fbo compliinntit hcraelf, wbo waa not present . 
in Court, AfM that the Mnpi'trato wat jn«tifiril 
in di»jni««inp the complaint, lie had no oppor- 
tunity of examininj; the compiamant.— Rat D2i 

13. Pardanashin Lady.—Whero the complainant 
is a pardanashin lady, the Mapistralo oiipht to 
follow the procednro laid down in S S03 Cr P C 

, —12 0. 19. Con. JO P. R IhPO. 

14 . Whore the complainant is ft responsible 
public ofllciaL— Where a comidaint n prefer- 
red by a responsible public official, is reduced to 
wntinc and duly iipncd and authenticated by him, 
a Majristrate'a failure to observe the strict rcunirc- 
luents of S 200 Cr P 0 has been held to be an 
irrcBulanty sufScientlr covered by S M7 («) Cr 
P.O— 'lA.OO llM’tfcl 03 P R 1901 HP 
R 191J . 4 11 R. C09 . 20 Cr. 247 (Tat ) 

16. Proseduro whoa the complainant has no 
personal knowledge.— .v complaint «hichis 
otherwise proper, is not illejral the person 

C mating it has no pers-inaf Inoir/erfje of tho offenoo 

, committed. [21 Cf. 340 (i’af) • Con II C, K 
170 ] In such a case, the Court before issuing tlio 
, summons AoulJ satisfy ifssf/ upon proper ma/erKifs 
that n case has been made out for iisuiog summons 
[10 0. K. 1090.] 

Vroeediire on rece!i>t of contpUthtf. 


16. Nature of the proceeding— A Masastmte 
tahing h complaint and fasuing summons thereon, 

_ acts not Tuinistcrially but judicially — 6 B. H 29 

1 17. Examination on the cotaplainant. — The 

Court is hound to examine tho complainant and re- 

J - I I . diaposiDg 

■ . ) C 923 

. • L 134 

s » 37 10 

B.4n, Pat 954 9 A 35 3 N. P 272 20 Cr 

481 (Pat) 2 Pat J. G57 . 2 Weir 237 • 4 O C 127 
(10) U.B 4— q 73 (’00-’02) L B 260, 

I ^8 Case cannot bo made O7or to police 
without examination.— It «s ineumbent on. 
the Jlagistrnto under 8 200 Cr P C if he does 
not transfer the case under S 192, to at once 
examine the complainant. lie cannot nwkeow 
(he case to the police — 4 O 0 127 SO C 9^< 
16C. K 113. 18 A. 221. 10 -V, 79. (II) M 


. 19. Whether attestation ofwritton complaint 

• . hy the complainant is sufllcIoct.^lt has 

j ■ been held that where the deposition in the shape 


4S 


of a eomphfnt is mndcTimHyor Ih' writing and 
IS siiorw to bij Ihi" fompiaiimnf, tho' requirements of 
P 200 Or I* C. nro sullicicntly satisfied, though 
the complainant has not been ox.imined on oath.— 
OA OCO. OB R.C02. 411 R. C09 1 ('ll) Jf. N. 
3.VI, Cr Her. case 3[*S of 1908 (AIIt Con. 18 A. 
221 • 30 C 923. 

20 . ■ ■* - • ' 


of that cvnmination is by law, to bo reduced to 
writing and It IS ohvions that that writing mast 
bo and was intended to bo distinct from the com- 
phaint.— 18 A. 221. 

21. Effect of failure to oxamine thO com* 
plaint. — There is a divergence of judicial opinion 
a« to whether the failure to ciamino the com- 
plaint amounts to an illegality vitiating all 


(•10) U. n 4.q 73 . 20 Cr 413 (Pat) • 2l>Cr. 853 i 
(Pat) 20 Cr 742 (Pat) 4. N. P, 88 i 3 B. L, 
(Ap)C7: 8B L (Ap ) 10 JO W. R. 40 Tho 
cases for the second alteraatiTG fi.e, failuro 
amounts to irregularity carable by S 637) are • 
9 A CG6 0 B R Cn2 4 B R 009 (’ll) M. N. 

350 Cr Rev case 898 of 1008 (W) (’67) A. N. 
141 46 0 607 1 Pat J 592 18 W R.' l8 1 

14 W R 1 Set also rulings included in pan 
Ko 14 above 

22, Mod© of Exammation.— The Aliah^jjad 
High Court in 16 A 221 has lieM that the crubs- 
tance of tho examioatioii of the complainant 
which 18 required by law to be reduced ^to writing 
M««t 6c distinct — from tho complaint itself '"The 
complainant is to bo examined on oath, and the 
eubslance of the examination is to he reduced to 
writing It is not a auflicicnt compliance with 
tho roqaireinents of the section to merely .call 
upon the complaint to si\car to the complhint 
as it was filed and to sign it [ISA. 221], 
The Bombay High Court has however liid down 
thnt where the complaint made in writing Is 
eofficieutly clear, it may frequently be a sufficient 
com{>baoco with 8 201, if the jfagistmto reads 
it over to the complainant and he is ashed to 
subscribe to it [0 B It 6C2 - Sie Jfotc lio, 19 
above] A .Magistrate cannot refer the pern. 
pHint to the Police and upon receipt of tho pplice 
report, cross examine the complainant thereon, 
and then proceed to dismiss the complaint, [30 0 
923 , See NoteXo. 16 above] 

23, Signaturo of the Complainant.— The 

omiS'ion to take the signature of the complainant 
Titiates the record and cannot be cured by 67 '537 
Cc I* 0 [0 C K 810] Unless thc-complainant 

15 examined on osth pursuant to his complaint 
and such oiamination redaced to writing and 
jiyaed bv bim, the Magistrate cannot fake eogni. 
xiTice of the complsinty [Sdl. L 07]» . 
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MAGISTRATE BOCND TO TIKE COOKITAKCE 


[Sec. 


III. MAGISTRATE’S OBLIGATION TO TAKE COGNIZANCE, 


(1) Mfigtstratc bound to tube fogntzuuce. 

24 The use of the term “may take cojnl- 
zancB of an offence’* in s. im Cr. l*. O. ; 
does not maVe it optional siith n Mafjistiutc to 
bear n complaint but refers to tbc action of tbe 
Jlagistrate in taking cognisance ot an offence 
in any one of tlie specified courses in wliich llic 
facts constituting the offence may be brought to 
his notice. He is Ln»nd to e^nmine Ihe eouti'htmanl, 
and eati then either ««He summons to the oefved 
or order nn eni^uny under S. 20^, or ifismi** ffcc 
compMint uuder S 203 Cr P C.— 13 C 334: 
4 0 C 127 (131) . 8 tv. R 12 : 2 P, R. 1912. 

24A ' • : 


once c'camme the complainant. He cannot malo 
oter the caso to the Police- [4 O C. 127 : 12 B. 
101 (U)M N 74] Ercn in n case In which 
the charge can in the first instance be laid before 
the Police, he is bound to evamine tho corn* 
plaiaant if the complainant chooses to make a 
complaint [14 IV R. 36]. 

(2) ^Pngtstratc cannot decline 
jurisdiction, 

2S> (a) Where the compl.aint related to the theft of 
cocoanuts ralued at la. Sp. (an offence cogni> 
sable by the Village Jlagistratc), tho Magistrate 
cannot refnse sammoos because it was not l.aid 
before the Village Officer — 7M 11 (app ) xxsi. 

26< (h) He cannot dismiss a complaint because the 
complainant is actuated by malicioas feelings — 
Rat 649 

27. (r) A complaint properly laid nnder the Indian 
Penal Code should bo inrestigated, even if the 


case bo one in which a ciril action will he- 
10 W. R 40. 


28 {<0 Magistrate cannot refnse to enterisia » 
complaiiit, on tho ground that hy sodoieg,!’* 
would stir up old religions fends —Rat 662. 

20, Complainant entitled to 

CO nplalnt ia true — -k complainant is eatitlM 

to bo esamined on his complaint, and if his cue 

is found to bo true to hnie process «ga'n« 
nccBsed. After haring found to bo_ true, 

Magistrate cannot refuse judicial enquiry ' 

gioHnii that there is no piohabtht^ of eonriction 

29 0,410. 

30. Magistrate bound to hear compl^^" 

A Jlflgistmto is bound to hear a complaint on lu 

being only presented to him. H is not epm 
him to refuse to take cognizance or to 
inrestigation sine die on the ground or a 
eristent Ciril proceeding — Rat 20d. 


Note,— But whore a complaint is of * R'l’lP 
nature and discloses no offence, the Hsgi 
mar refii«c to cntertnln it.— IBVT. R. 6.- 

31. Case made over by OivJl Conrt,-™n> 

Ciril Conrt makes orcr n ca'e 


32. Previous petition to District 

by pOSt.-<i11cg»ng certain ^1” ,^,55^ 
offences) ngoinst certain persons, and a « 
an enquiry to be made, and xipcn * • ^ 

District Magistrate has refused to interfere. 1 
bar to the jurisdiction of a Snbord;nate^»rj^^ 
trate to entertain a tonnal compMlo • ^ 

. same matter in as much ns the prerioo P* 
did not amount to n complaint— (’99) A. • 


IV. MAGISTRATE’S DISCRIPTION WITH 

83. Magistrate cot bound to adhere to sec- 
tions I. P. C. meutiOQod ia the com- 
plaint.— A Magistrate IS not bound to ndhero to 
any particular section of the law, which may be 
mentioned by n complainant in his petition of com. 
plaint, but may apply any section which he thinks 
13 applic.able to the case — 12 W. R. 40 / ^ 

When the complaint is defective.^ 

SM-.) • 


35/i) • ■ 




37. 

38. 


REFERENCE TO COMPLAINT-^^ 

in'my written complaint are 
5f my belief true^> la 

:ho petition was defectire is_ not 
facts necessary, the Magistrate e 
»s a complaint of offence falling nn 
501 and 502 I. P. 0 — 8 P. R __Whra » 

Petition disclosing no ofleoce. 

rompliint only amounted tke 

js between the father of the ^ ,n con- 

accused, certain arrangements were m 
icquenee of which, certain moneys T^viined ** 
liy the necosed and that the accuse pot 

render accounts. Arid that the accuse ri 

be guilty of the ^rThrmeuer ‘“’j 

Trust, unless it was alleged that ‘he 

as a matter of fact, been realised by |n pje 

and UBS wrongfully appropnsted tom 

-9 A. 660. . , dircri'”? 

‘Piling*’a complaint,— An oraer 

tho petition of complaint to be niea t ■ 

In the office) 13 illegal— 10 W, P- . .-tej k*" 
False complaints,— When Magi 
A thnt a chaKTO IS false and rc 



tOUI’LliKT. 
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lint tl p *m]nc?on i« tint ulrotip rnoaph 1 o ja^liff 
tho wilhholcjmjrof j'rocp«», tlirv miv tipfort* «lirpct- 
Inp i»«Qe of procpiifi, or onlcrinp n loc»l 
tporn coiinifuniiinf rf thf riA hr rttn* t'f Ipmy 

froppONfftf fur «i fctitf pfim^'fmut — Ondh. C^. Il>p 

P “• 

39. Original complaint not to bo roturnod. 


S7B 

—It Is irrrpnhr io endorse and return to a party 
his petition of complaint ollrpinp an offence. 
Such papers form part of rocorda n£ a Maputrnte'a 
Court and should not bo retomod to the party. 
What the party i» entitled to, is an oathcnticaled 
copy of the Magistrate’s order on a proper stamp. 
—2 IVcir 237. 


V. MfSCELLANEOUS. 


40. Summoning accused boforo examining i 

tho complainant.— IVhrre a Magistrate sum- 
moned the aeeii«ed before cjarnlningtbe complain, 
ant, It was ArM tint he bad miseenceire«l bis duty in 
goppo'ing that it was not hia business tn ctamine 
the conijilninaat — (Cl) IV 11 37 4 M H 162 ^ 

41. "When formal complaint launnccassary.— 

When tbc accused appear* Tolnntonly to answer 
a charge the want of a summons or « complaint 
in onler to the issuing of summons becomes 
immaterial [SO. I! (C C)2t)] 

41 A. Application for process against other 
accused. When ft ilislnel Magistmte taking 


before whom the case is, and to 
—27 0 970 Stf 30 C 410 
3 0. J &7. 


other I 

32 0 783(791) 


42. S. 200 does not apply on taking cognU 
........ 1 , p. .. . . .lecessar} 

' to Ireflt 

t-2 L I 


43. Government pleader as a complainant.-— 
Where the proceedings were commcocol on the ^ 


44. When the compaint is vague or obscuio. 
— The Magistrate is bound to examine the com- 
plainant at sufficient length for the purpose oi 

clearly ascertaining tho nllegatioDs on which the | 

complaint la based — 0 B B G62. 

46. Order under S 202 Cr P cannot bo , 
made unless the complainant has oeon 
duly examined— See Notes nndcr S 202 injra I 

40. Magistrate cannot call fo? a report from 
the accused —It is an irregular proccedi^ OH j 


47. Boport by police in a non*cognizable 
case — k Magistrate cannot treat a report by a 
police officer in a non cc^'nirable case as a com. 
plaint and make orer the case for enquiry and 
report without formally takicg cognizance under 
P. 190 (b)— to C 851. 

48. Provisions of S. 200 and 203 docs not 
apply to S. S52 Cr. P. O. — Tbo pronaions of 
Ss 200 and 203 docs not apply to S. 552 where 
no offence Is alleged — -t B K COO 

40. Prosecution under S. 211 J. P. C.— Where 
the jiolice making cqumes upon an information 
bid before them, reported a case at false, an 
application by tbo informant to the Magistrate, 
impugning tlic pnijco report and asking the Mngis. 
trate to loreitigafo the case and to summon his 
witoesse*. >s a complaint within tlio meaning 
of S 200 Cr P 0 Tho Magistrate Is bound to 
esaniiDC tho comphiinast on oath, and to give 
him on opportoDity of substantiating the charge, 
before he can be prosecuted under 8. 211 
I P C-17C 707 (F.B.) 33 C 1. 27 0. 921 : 
18 0 K 03 . IOC N 773 5 0 K 254 4 0. N. 

30‘i fO'^) A N no IS A 336: 22 B 596i7M. 
292 (F. B.) S P R 1012 7 C. P. C See. (’04) 
U. B 1-q C 

50 . BefusaT to sign a statement is an ofTence 
punishable under S. 180 I. P. O. 

91. Admissibility in evidence, of petition 
and oral statement of tho complainant.— 
A petition of complaint may be atlmissiblo in 
CTnlenee, as a djiiig declaration of the com- 
plaiiiant under S 32 (1) Ecidenec Act [36 C 659) 


accused as a complainant, and the other in his 
csamination subsequently as a witness, both tbo 
statements contradicting each other, is bad, if 
the statement recorded under S 200 Cr. F. C. 
doc* not bear tho signature of the complainant 
as required by that section [ 0 C. N 840 ]. 


52 . 



LOCAL INV£5TICA710Jr, 


|.aec. 


• 201. (i) If tl,c complaint 1, a, been ma,lo in avriting to n Jlagistmto nl.o i, not competent to 

poSSmL^JgratlVttcT;' ‘“‘=” I.» al.all return the compl.int b. 

' procenfation fo tlio proper Coart with an endorsement to tlat 

(S) It the complaint haa not been nnidc jn writing, and. Ifagialrate shall tllrocl the c«- 
plamant to the proper Court. 


'w^en the Magistrate is not 
competent.-— Il on periu.il of tlio petition of 
complaint, tho M-i-jjitMtc finals fliat Jie fans no 
junsiliction, Iio is not bound to otamino tlio com- 


Note. 


pHinmt, find indeed ibould not doso.but shcrnlt 
return it, after makinj* tho entlorsement, required 
by thia eeetion when the complaint is in wntin?^ 
(02) Ag-. N. 318 : Candy IRS3 p. 67 


202. ( 1 ) The Chief Presidency Mngistrate, or any other Presltlenc,- JtagUtrato wbom the Local 

^aementofissocofrrocca. Government may from lime to time nnthorlze in tills hehali, 
nffen s-otisfiea "s li> thc tnith of a comphsint oi at 

mme^ ” ""j 1^ ‘’>''■0 cognizance, lie may, when the rojiipJoiiiont Ij.is leea »'■ 

of the n ceasons, and may then postpone the i.s 3 ac of process for compelling the atteDlaare 

invf ained against, and either inquire into the case himself or direct a provioas local 

surS'° to such Magistrate, or by a pdiee-olEcer, or if 

tainiuir *1, <"• policc-oniccr, ns ho thinks lit, for the purpose 'of os'"- 

taming the truth or falsehood o( the comphint 

omc«,. H 0 “ch investigation is made by some person not heing a Ifngislrate orapoUct- 

Stilion eve conferred by this Code on n officer iu charge of o policl- 

etatioa, ccc pt hat he shall not l,av4 power to oriest without warrant. 

3 - . ; ^ “P 1 ’''CS “'to to the police in the towns of Coleotta nod Bombay. 

h' ,^W “cction 202 at the sal.l Oo.la- ' 

■ 'VJ' Ary jrAfftitfatTI ^ wb-scctions *ha11 be substitnteJ, namely 

' .^ia« ‘been traif/enccl to , " “« ^ffcDco of which be is uuthorised to take cognlranef, 

• WJnbii the Complainant wi " ”*=‘1. 'f be thinks fit fur reasons to be recorded in vmtin^r, 

-linV ft'e ahJfhS e of tV " is prescribed by tho Code, postpone the rssuo of process for compel- 

. iiller; tl™ 7 ‘ '"2"'-® iot" the »,o hlmwlt or, i! h. i. . 

eubordinatefto hita or 1 ' i° direct an inquiry or investigation to be inado by any 

,la(lleefhct,nmcr'fal„|,o^„/„[°hnompMi.r''^ °‘ 

•ncli person- «tairi„,rXo**lir'tr **"* “ l-trsmi pot betog a Jt«si.lratn or a police oScOi 

(bat be, .ball ,.„i tari m,„r 7 l>r thU Code on nn officer ,n obnrso of a 'policMlstloo, ««' 

• /.A Aft , without warrant.*' 

' ‘V‘') An/MTimXate inif ■ ’ «"b.8cction ahall bo nddod, namely ' 

^onodtl,."--- - ^ '""^‘“‘‘’'*“'^*«dfr^tW3''ectiomuay,if he-tiinks.fit, take evidence of 


S 202. 


Notes 

8 l«5^(187g=S ISO (ISGI.P). 

I- OBJECT AND APPLICATION OF THE SECTION 

f the sostion.— The .vr i . . 


"• “““‘tof.-Tbe Objcrlo, 

'Vlteie ther; ,s ‘ nf"!?."S‘bois5no of pUesa 

" -'’mo .n.tul groaruJforaonbt.ng 


tlio truth of the compl.niit and whore •J" 
inrestJealion, there appears to be iin evi' 
oupport it —(’10} U. B t— tj 73 : 21 Cr. 5 


pvfdono 



lOCH. IK\ L«T«. \TlOX. 


pTotO.— If • to »thon ft conirhint 

rf to rf'iTfv cTclu'iTclt’ tn'1'5'* I'J" ft C’wrt pf 
Fowioa «« nft-1p, »n*Vr« >t ottf for pti^jairy 
to ft »ccpn<l fl»*« Jlftri'tiato, l>oforv mmininff ttp 
conplainint, ttirh pti'inirv Cftnnot rrc^nfpJ 
»s one n»J<* oa>l<*r the rretien —1 C. N. ftCVS J. 

2. Condition precedent to action.— A Man«- 
trato can ■« on.trr S 202 Cr. V. C ftn<l refer 
tfe ca«e to t^e police for tnTr«ticat5«''i only 
wkra for rra«on» *tato<l br him, lio «Ji«trti«t* tfic . 
treth rf the cotiipUint — (X*2) A. K. IMt {?♦) f 
X. N. 4T t 20 M s 27 C V‘-M. . 

TTote.— Un1o«s ft comphiat ilnlr ciaminc»t, an 
inqsiry and Tryort ondc r P. 202 Cr. 1’. C. cannot 
l>e railed for, and if made, are wit’^oat jun*- 
dletion and cannot ferm the l>a*i* of ftny fonber 
action— 2 T. K.1012! HC Mt: 27 C. Wt : Kat 
30 C. P23 s 0 C. K. 10 '> : iC.S.SOX: 
3C.X. 17- 4C. L. 13t. 

3. Nature of the Enquiry.— It i« doabtfol j 

wbethcr an iBT«*«ti?ation ondor S. 202 Cr. P. C I 
can be rcrarvlM as a jadirial prcvcedioj and 1 
tasT bo c«od for supportin? *n cnlor endor S . 
47GC.r.C,— 20 Cr.SIS (P): 3*1 M. TW (P. B.> : ! 
21 JI. J. 7M j Sfe 4 C. X*. 30*1 j 22 11. we : 23 M . 
223 ; 15 P. R. lv?4 , R-» A. 30 s 7 .t, J. Cl*?. Co*. • 
50 C, 72s 1 Cr. ns (M) j 

4. Scope of the enquiry.— 'nien it i« fonnd . 
that there is CTidence in sopport of the com- ! 
pUinant’i charpe, the function of the j-ffee r. 

siahiBr the local inrestintion is folnllcd. Prwees 
should then be i«ued and the truth or fal-ily of 
" the cridesee should be detertnioed in u re?olar 
taanner. ((‘lO) U. 11 — 1 q 73}. It is a ini«aj‘l)l«* 
cation of S. 202 Cr. P. C. to refer the complaint 
toa Manstntc for local enquiry m irclf «« d‘S* 
pssat— [IS C. X*. 93C. . 

5. The enquiry is no substitute for trial. 

—The police enquiry contemplated by S. Cr. 

- P. C. cannot take the place of ench evidence 
as the complainant may desire to prodcce before 
Bn adjudication is made of his or her complaiol 
• Buchan enquiry can be ordered br/jrr rridimw w 
rrcordr.?, to enable the MariMrate to detenoioe 
how far the compUint was prii>i« fuete rre^ 
founded. When the Slagistrate decides to record 
the eridence himself, lie should complete the 
enquiry and determine upon the evidence ftd- 
daced, how far the complaint i« borne ont.— 22 
_ O. C 321. 

PTOte.— It is not competent to a Magistrate by 
rlnua of this section to direct farther enquuw 
to be made by the Police into ft cs«e In whmh 
the accused hat been discharged under S. 253 
tafra.— 2 Weir 239. . ' 

®* Power of Iilaeistrate holding enqtury 
strictly limited-— .k Mapi«trate before wbom 
ft emiipjaint is laid cannot direct mnother Mans- 
traieioma^ ^ ]<wa1 cnquirr and then dispose 
of the casa in as much a« the Cr. P. C. does not 
make anr prori'ion for snrh • eour«e by • 
Macittrat'e to whom the eaw is made orcr^ 
divposah—Tisc.X'.M: 43 C. IT3: 15-^ J- I 
10 C. X*. lG4i The Masn'strate who holds the 
local enqairr under S. 202 Cr. P. C. is not ctm- 
P«ent to dismivs the complaint under S. 208 

Cr.P.O— ISC.X'. W], ‘ 


7. Scope of tho locil iuTestigation.— The 
local inre«tiration referred to in S. 202 Cr. P. C. 
•« ■ t rftndel fo f*e latY'fiVi'iei* cf |Aj''icof 
/nif^rr* pqfy : it mmns an enquirv" into the truth 
or fal‘ity of the ftllecitions made in the petition 
cf ccmjdamt. The word ‘'local’ is li«o<l with 
a tJcw to hold investigation in the locality for 
the conrenienee ©f the parties and their wit- 
neves, and it may a!«o nece««itale in certain case«, 
an inspection of the place of cccuTTcnee. The 
word •'inrevtication'' is not defineil in the C«de. 
It Bin«t be taken to hare been used iu its ordinarr 
een«e.— 19 Cr. 12t> (Pat) 

8. Magistrate’s discretion not fetteredby 
S. 202 Cr. P, C. — A Macistrnte has full power if 
be beheres that mere is truth in the complaint, 
to i*«tte fnmmons straightway. Jf it not Rccrs. 
stry/or fcim (o Ciiil/Lir ai* rn-jviry, beforehand, if 

be is sati'fievl that there are pooil grounds for ' 
prweeding ftcain«t the iweson accn*ed in the com. 
plaint.- 21 Cr. 220 (Pat ) 

0. Enquiry not to bo ordered as a matter 
of course. — When « in.an files a complaint and 
supports it b.v hi* oath, rendering him<plf liable 
to proseention' and imprisonment if it is fal*e, he 
l« entitled to be believed, enle«s there is some 
ftpporent Tcn<ciD for dtsbehenug him, and he Is 
eniiil^ to have the persons aguiost wbom he 
complains brought before the Court and trie*1.— 
17C.X’.:W n.4.J. 754. 

8a. When (he complaint is not ba<e<l on per-onnl know. 

• ledge ?. 202 Cr. P. C should be followed S** 
Koto X’o. 15 under S. 200 »■; ra. 

10. Wbontbe police after full enquiry has 
reported the case to be true, the jiugist. 
rate to whom tho report is made, ha# no jurisdic- 
tion either under S 15l> or 8 202 Cr P. C to 
make a further enquiry into the same mauer — 
fPli) A. X'. 57. 


12. Application of^tho Bection.- S 202 applies 

enlv if the ile/i’trate f.de« cc-isiiaxee upon a com- 
plaint There IS no provision in tie Cwle em. 
powering tho >lBgi*trate to refer a case of which 
• he ba« taken cogTiiianee under S. lOO (c) for 
picliminary enquiry— 7 8 75. 24 P R 15-'''* 

IS, When cognizance is taken upon police 
report. — .4 Magi«tnte cannot hold a judicial 
enquiry under 8 202 C.- P C upon taking cvcmi- 
- aanee of a non.eognicible ca*e on a police report 
ondcrfi.l90(b)Cr.r.C— 20Cr 4l3(Pal) - 

*4. Case sent np under S. 476 Cr. P. C.— 8 
«»(p» Cr. P. C. baa no application to a case sent op 
under 8 4M Cr. P. C -21 Cr 310 (N) 

15 Petty 01S3S.— It is an bI>c*c of t‘e j^^wer con. 

ferred b.v 8.232 Cr. P. C to r.fcr pciiv cases 
of »s*au’t and the like to the I" ’ce f'-r enquiry — 
19 P. E, 15!>i 
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' 201- (i) If the complaint lia«i been made in writing to a Slagistnite ^^l )0 i'? not competent to 

Procedure bj- Magistrate not com- tolce cognizancc of the ca«c, he shall rclnrn the complaint for 
potent to take cognizance of the case, presentation to the proper Court nith an emlorsement to tint 
effect. 

{2) If the complaint has not been made jn writing, such Jlagistrate shall direct the com- 
plainant to the proper Court. 

Note. 

1. Proceduro the Magistrate is not 

competent. — n on perusal of the petition of 
compl.aint, the Magistrate finds that he has no 

jurisdiction, he la not bound to examine the com. ' 


202. ( 1 ) The Chief Presidency Magistrate, or any other Presidency Magistrate whom the hwa 

Postponement of i>snc of process Government may from time to time authorize in this behalf, ct 
any Magistrate of tlic first or second clas«, is not satisfied ns to the truth of a complaint of an 
offence of which he i.s authorized to take cognizance, he may, when the complainant has been ex» 
mined, record his reasons, and may then postpone tlie Issue of process for compelling the atteadanc 
of the person complained against, and either inquire into the case himself or direct a prerions om 
investigation to be made by any ofilcer subordinate to such Magistrate, or by a police-olBcer, or 
such other person, not being a Mngisirote or police-officer, ns be thinhs fit, for the purpose of 
taining the truth or falsehood of the complaint. . 

(2) If such investigation is made by some person not -being a Magistrate or a police 
officer, he shall exercise all the powers conferred by this Code on a officer in charge of 
station, except that be shall not have power to arrest svitbout warrant 

(S) This section applies also to the police in the towns of Calcntta and Bombay. 

, Pi*oj>o.sef? ftiiiciidineiitt to th<? sectioH.~in section 202 of tbo said Code— 

, (z) For lub.sections (i) and the following siib.Fections shall bo substituted, namely 

Any Jlaglstr.nte on receipt of n complaint of an offence of Kich ho is authorised to take cognizflorei ^ 

{ran»/errcil to him under iretton 192, iaixy,it he thinks fit, for reasons to bo recorded in wlting, afte 

• iriliiiflg the complainant where such ev.-immation is prcscnbei! by tho Code, postpone the issue of process for 
V."." ^1'® attendance of the person complained against, and either inquire Into the case himself or, if he is a MSc-^ 
.other, tlian a Magistrate of the third class, direct an inquiry oi investigation to be made by any H.io' 
8ubordinate‘>to him, or by a policc.ofli6er, or by euch other person as he thinks fit, for the purpose ot 
taining Jhe tinth or falsehood of the complaint ^ 

(Z) If nn iiKinry or investigation under this section is made by a person not bein^ a Magistrate or a r°h’o® ® 

such person shall exercise all the powers confferred by this Code on an officer in charge of a police-sfatuin, e^' 

{hat he.shall not have power to arrest witbont warrant.” , ' 

^ bO After sub. section (2), the following snb'section shall be added, namely . .i • . 

(vii) Anj Magistrate inijuinng into a case under this flection inay, if he -thinks ■ fit, take evidence of 'xitn 
_ on.odtl,.",; - ■ ' 


notes 


S ^=S 146^(1872)=S 160 (1861-9), . * . ' • • 

I. OBJECT AND APPLICATION OF THE SECTION. 


.b,«lor 

S J02 Cr. P. C. uto present the issue of process 
lire there is some initi.il ground fur doubting 


n a 


the truth of the complaint and where . 

iniestication, there appears t® “C no 
support it.— (’10) U. 15 4-q 73 s -’1 ' 
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[Koto.— It A l)i-trict >lii?i«lratp towliom n coiuphint j 
of an cfTencc OTclu*nrlr trinlito liy a C'urt of 
Pesfion i« nia'lp. finVr« »t nvrr for rnquiry 
to A »ccon<l cli*« Vtoro rxnminmp tlic 

complftimnt, fnch cimmi'V cmnnt Ik' rop^ntwl 

as one tm<lc nticlor f>ic aoclion — 1C N 30'> J | 

2. Condition precedent to action.— A 'tapis- i 
trato cm act nn.lci- S 202 Cp 1’ 0 nn.l pt^frr I 
the ca«p to the police for invo«tipotion only 
when for reasons stale'! In him. he «!i«tru<t' the 
truth of the complaint —{ 02) A N 10* (*'*) 

A N. 47: 20 M 3‘>7 27 C 1'21 

[Note.— Unless n complaint is .lulr eTammcl, n» 
inquiry anil report iiniler P 202 Cr P C cannot 
ho railed for, and if made, are without juris 
diction and cannot form the h3*i« of anv further 
action— 2 P. U, l'n2 13 C 33t 27 C tOI Hat 
3G8' Srf 30 C 023 n C K lO"* 4 C N' 305 
3 C. N. 17 4 C 1. 131 

3. Nature of tho Enquiry.- U t» donhtfui 
whether an inecstipation under 8 202 Cr P C 
can he reparded as a judicial proccedinp ami 
may bo u«cd fur supportinp an onlor nnd^ S 
47GC. P.C-20 CrhlJi(r) 3't M 750 (F. B.) 

21 M. J 705 fee 4 C V dCG 22 H MG 23 M 
223 15 r II 1S04. 32 A 30 7 A J 018 ro» 
30C.72 lCrll8(M) 

4, Scope of tho enquiry.— "'iK'" '* 

that there is cTldenec in support of the com- 
plainant's cliarpe, the fiinclion of the officer, 
tnaVing the local inTeslipation is fullillcd Process 
should then be issued and the truth or fal«ily of I 
the cTidercc should be determined in n repular 
manner [( 10) U U— 4 q 73] It is a misappli- | 
cation of 8 202 Cr. P C to refer the complaint j 
to a Jfapistratc for local enquiry os ffH «» <f'** i 
posal— [18 0 N So[ ' 

6. The enquiry is no substituto fgl* 

—The police enquiry contemplated by S 2TO Cr 
P. C cannot take the place of such cndoncc 
as the complainant may desire to produce before 
an adjudication is made of Ins or her comphmt 
• 8uchon enquiry can be ordered bf/orr einiejiee '* 
rreordeif, to enable tho Hapistrale to dctcrraine 
how far the complaint was puma /aeie wc^ 

, founded lYhen the Slngistratc decides to rccort 
the evidence himself, lie should complete the 
enquiry and deterniiiio upon tho evidence a^ 
dneed, how far the complaint is home out »- 
O. 0 321. 

[Note.— It is not competent to a Jlagistrato by 
Tlrtuo of this section to direct further enqoirr 
to he made by the Police into n ease in which 
the accused has bean discharged under S Z53 

infra —2 Weir 239 ' 

0. Power of Hagistrate holding enquiry 
ptrlctly limited.— A Mapistrato beforo wliom 

A c'Tmplaint is laid cannot direct another 3lapl • 

’ tralctomaka a liseal enquiry and then dispow 

of the case in as much as the Cr P C does not 
malco any provision for siieh a course by a 
Magistrate to whom tho oaso Is made 
disposal —[18 C. N..95 . 43 C 1T3 . 15 A. 3. 6»« | 
10 C. If 164- The Mapistrate who hol& tlie 
' local enquiry iimler S. 202 Cr. P. C. 'S li^ co^ 
petent to dismiss the complaint under b -»» 
Cr.P. 0.-18 0 K.95], 


7, Scopo of tho local investigation.— The 
local inrcstipation referred to in b 202 Cr. P. C. 
i* nrrf ic»frif/ril lo the tmc'ligatinn of jihysical 
fftiture* oqfy . it means an enquiry into the truth 
or falsity of tho allegations made in tho petition 
of complaint Tho word “local” is nsed with 
A new to hold iqaestigation in the locality for 
the convenience of the parties and their wit- 
nc«es, And it may also necessitate in certain cases, 
an ins|*ection of the place of occurrence The 
word “iniestipation” is not defined in tho Cede. 

It must be taken to have been used in its ordinary 
icnsc.- lOCr. 12G{Pat) 

8. Magistrate’s discrotidn not fettered by 
S. 202 Cr. P. C. — A Mngistrate has full power if 
lie believes that tnerc is truth in the complaint, 
to issue summons straightway. It is not ncees- 
sarg for him to rail for an enquiry, beforehand, if 
he is satisfied that there arc good grounds for ' 
proceeding against the person accused in the com- 
plaint —21 Cr. 220 (Pat ) 

0. Enquiry not to be ordered as a matter 

of course.— When a man files a complaint and 
tupjiorts it by his oath, rendering himself Hablo 
to prosecution and imprisonment if it is false, he 
IS entitled to be believed, nnless there is some 
apporent rc.asoD for disbelieving bim, and he is 
entitled to hate the persons against whom he 
comphins brought before the Court and tried — 
17 C. N 200 11 A J 734 

8a When the complaint is sot based on personal know* 
l^gA S 202 Cr r. C. should bo followed See 
JCoteXe loonderS ZOOssj/ro. 

10 Wbontbo police after full enquiry ha'i 
reported the case to be true, the Magist* 

rote te whom the report IS made, has no gnrisdic. 
tien ettlicr under S 169 or S 202 Cr. P. 0 to 
make a fnrthcr enquiry into the same matter.— 
(■99) A S 87. ^ ^ . 


J. 754 

12. Application of. tho section.— S. 202 applies 
only if the Jfopi*frofe fnle» cojniranee upon a com- 
plaint There is no provision in the Co<le cm. 
powering the Jlagisfrate to refer a case of which 
■ be has taken cognizance under S. IPO (c) for 
preliminary enquiry —7 S 75 i 24 P. 11. 1888. 

— — : — ‘ — '"^on police’ 

d A judicial 

' akieg cognt. 

■ police report 

l(Pat) L 

T 4 . Case sent up under S. 476 Cr. P. 

•Hr* Cr. P.C. haa no application to A case sent up 
. under S 476 Cr P. C.-21 Cr 310 (N). 

15 Petty cases.— It IS an abuse of the power con. 

- ' ferred bv K,202 Cr P. C to ri'fer petty cases 

of Asvanlt and the like to the {-ollco for enquiry— 
19 P. R, I89k ; 
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16. After close of evidence. — Action after the 
close of the prosecution eTideiico, is not contemn 
phted by S. 202 Cr P.C —('00) A. 169; 9 M.282 

17. After issue of process. — Reference under S. 
202 Cr P.C. after endence had been taken for 
the complainant and process iasned, is illegal 
9 M 2*52 (’96) A. N 140 

18. After accused is brought under fltrost.*— 
The prenons en^iry pro\idcd for by 8 146 

. (=S 202) before a complaint to taken up, ought 

not to be made after the accused has been brought 
before the court under a warrant. — 21 W, R 44: 
9 M 2.S2 . 6 S 83 

19. Departmental enquiry no aubstituto for. 
eacimry under S 202 Cr. P. C. 

(a) A prenous departmental enquiry 

onoratiug the acensed from the accusation which 
formed the subject of complaint is not a soflicicnt 
substitute for the personal cii({niry or the local 
inrestiRation contemplated by S 202 Cr. P. C. — 
33 P U 1887 

(li) Where the action of the Magistrate i« not taken 
under S 202 Cr P C but was apparently 0X6CU- 
tlve action iu the form of a departmental 
enquiry which was continued by a forther enquiry 
made under para 3S3 of the Police Rcgnlations, 
held there was no judicial proceedings before the 
Magistrate and S. 470 Cr P. C. had no application 
—38 A 32. 

20 Order to show cause is not in effect an 
order under S. 202 Or. P. C.— An order 
passed by a Magistrate calling upon a person to 
show cinse why bo should not be prosecuted under 
S 211 I P C IS neither in form nor in effect, an 
order under S 202 Cr P. C Such an order is not 
one under any ^roTigsion of the Cnminal Proce- 


21. Magistrate cannot call for a report from 
the accused.— See Note no 40 under S. 200 
supra 

• 22. Magistrate cannot base his order on 

^0 result of a preTious enquiry. — Tbe 
District Magistrate, ou receving a complaint, can. 
not rail for and consider tho papers reg^arding a 
preii-ns petition for enquiry and tbe resultB''of 
of the local enquiry in pursuance thereof Tbe 


23 . Power to examine witnesses at tho en* 

quiry.— Under R ^2 Cr P, C, the esidcn^e 


24. I'*-*--- ■ , p 


26. Meaning of offleor ‘subordinate’ to that 
Magistrate. — tl. 202 Cr. P. C. does not »p 

pirently contemplate the toborJinat.oa cf > 
Magistntc of tho Erst cla's to the D strict M»pi- 
tratc. They are both Mnpstrafcs of the first cli-', 
nnd it would seen that the District ihpitn’t 
OS a JIanistrato of tho first class, isaotcompf 
tent to direct another Magistrate of the fr*' 
class, to tnnko enqiiiry under tl at sectiM 
P. R 1912], A Deputy Magistrate in d 
of tho District Magistrate's office, at hea«' 
ters, has no power as such, after taking c 
sanco of the complaint aud cxamimug the 
plainant on oath, to send the ca'cnmler^ 

Cr, P, 0 for local inristigation by the Sot 
si’onal Oflicer, to whom he is by law snboni 
nor to dismiss tho complaint on the report 
investigation by the latter.— [10 C. h'. SSo] 


CSJ 1‘fou-iUivc. 

26. Magistrates duty on postponiag l 

ossa. — If n Magistrate takes it npon 

to postpone the issneof process forcoin^ 
the attendance of the person compbmed s. 
for ony purpose at oil, be is required nt ; 
enqire into tho case himself or to direct * 
inTcstigation. The fact that a 
?ia» alrcafhj been tnifie, does net 
ceedings necessary under S 202 Cr P. D> 
once process has been postponed —4 l^t "• ‘ 

27. Maistrato bound to record reasoM 
Magistrate if he distrnst the *ta‘en«‘ ®‘ 
complainant, wiiisf irrorfl jeo*rtii» 

action nnder S 202 Or, P. 0—21 0*^ •, 

C. 141, 40 0. 111. 27 C. 921' (fiO ^ 
(•02)A.K. 195. 11 A J. 734: 15 A J « 
Pat W. 807 : 0 S. 83 • 

[Note.— But failure to do so is at most an irws 
rity and unless it occasions a failure u J 
is not tt ground for setting aside his 
M. 640 . 2 Wcir 244 : 10 M. T- 120] 

28. I’reliminary steps before 

S. 202. P. C.— The Magistrate is 
examino tho complainant. or dm 

summons or order enquiry under S 20 - or 
the complaint nnder 6. 203 Cr P. C — 

27 O 021 

29. Bight of the 


1 his complaint, and if his case_ n 


nnd for the attendance of his ’ 
410 : 16 W. K. 68 j Rat 954, 


30. Befeixing 


,g complaiooiit 

n IS not a proper course for a Mag pj, 
n complaint is made before him o* 
of which ho has taken cognizance „ 

complainant to a police officer He ** 
the circumstances giving 1°'^ , accor* 

receive tbe complaint T, tbi 

to law A different coOrse woiiW * which 
and defeat the purposes of lh<’ ipjo 

.5-"< ■”'» 

12 B. ICl : See Cr. B 17 of ^88. 
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31. Iklagistrato bound to toko prompt oction. 
— It IS the lilBhe«t ilcpree improper for n Mngist* 
mtc to put the compUint into his knlcherjr box 
ami to keep it there without nnv orders for 
months— IS Cr. 271 

32. Proc3duro when tho person complained 

against is a police oiUCOr.— Whenever auch 
a course 1« possible, upon n complaint being made 
against a Police oHlcer of the rank of a Sub- 
Inspector of Police or of a luphcr rank charpng 
him with having committed n cognisable offence, 
the hlaglslrate should bold an immediate local 
enquiry himself or direct that a local cnqmrj be 
made by a Magistrate of the first class and the 
Magistrate should proceed to the spot svithoot 
delay. It i» very improiier to refer such a com- 
rlaint to a supennr Police ofTiccr for cnqnirv {20 
Cr 3% (Pal), 22 O C 321 21 Cr 416 (\) 21 

Cr.C49(\) 20 M 3fl7 0 0 N 100 4 C N* 

ccxxi . (Oil A N' IRO] In dealing with a com- 
plaint against a police officer, a lifagistratc does 
not exercise a proper discretion in dismissing it 
under S 203 Or P C. on the mere report of a 
local investigation by a superior officer of the 
police. lie should himself hear tho witnesses on 
whom the complaint relies to establish the truth 


01 iiju complaint— 14 C. 141 J IV lo4; 
A. N 47], 

33. Complaint against subordinate officers.— 
8. 202 Cr P 0 dees net contemplate that any 
report can bo called from the accused, if the 
aceoBcd happens to bo an officer snbordioate to 

^ the Magistrate A dismissal of a complaint on 
perusal of such a report is irrognlar and the order 
of the Magistrate refusing to entertain tho com- 
plaint must be bo set aside— *14 C. 141. Iff H. 
COO Rat 954 

34. Colling on the accused to show cause. — 
A Magistrate having jurisdiction to ascertain the 
truth of a complaint, may, before issuing the pro- 
cess under S 202 take any preliminary steps for 
finding out whether tho complaint istmeoruot 
He may call upon tho accused to show cans© why 
a process should not issue against him Accused 
’nay appear or not in obedience to this, where- 
as under a process issued under S 202, the accused 
IS bound to appear — 6 B R 91 . See 28 A. 421. 

35. Magistrate holding enquiry need not 

— ■ . -- I , holding 

• O need 
laint. It 

• s the en- 

r disposes 
, m by the 

*®* lowers of the investigating officer.— 
There !s nothing in S 202 Cr P. 0. topreventan 
jnvtsUgating officer from making a full enquiry, 
by obtaining information from the cotuplafnan^ 
and his witnesses, and the defendant and Wa 
witneses if any— 33 C 12S2! RatCC9; But See 
11 C. X. 170, 


37, Procedure after receiving the report.— 
After receiving tho result of tho local investiga- 
tion directed und-p S 202 Or P. C. the Magist- 
rate IS not bound to exammo any witness or to 
hold any enqniry before ho dismisses the com- 
plaint fl9 Or. 12G (Pot)] A dismissal of complaint 
after hearing tho complainant and after consider- 
ing the results of an investigation ordered under 
S 202 Cr. P 0. amounts to a legal determination 
of tho complaint [6 C N. 295 Sec 11 A. J 754] 
When a complaint is dismissed, upon the report 
of tho investigating officer without taking the 
complainant's evidence, it is improper to direct the 
prosecution of the complainant under S 221 1. P. 0 
[21 Cr, 416 < A)] 

38. Magistrate cannot defer orders in order 
to make private enquiry.— After the examm. 
atiOD of a complainant tho Magistrate should 
Cither dismiss the complainant at once or elect to 


30. Beference to an interested person.— 
Where a complaint being made against certain 
servants of a factory the subdivialonal Magistrate 
referred the complaint to the Manager of the 
Factory for report on the circumstances of tbe 
jietition, held it was highly objectionable to ask 
on interested party to mate a report in judicial 
proceedings —19 C. N. 127. 

40. Beference may be made to any sub- 
ordinate.— The inqniry contemplated by this 
eection may be made by any officer anbordinate to 
tb© Magistrate even thougli ho be clerk —30 C 72. 

40s. Wben complainant objects to tbo officer 
selected.' If tho complainant protests against 
tbe investigation mado by the officer selected to 
make the enquiry as provided by S 202 Cr P. C , 
it ia better that process shonld issue compelling 
tbe attendance of the person complained against 
and that evidence adduced hy the complainant bo 
heard in bis presence — 11 A. J 75t 

41. Interference by Pistrict Magistrate.— 
A District Magistrate has no jorisdiction to order 
an independent enquiry under this section into a 
rase in which a sabordinate ifagistrato has issued 
process [4 P. R 1908 1 27 C 79S- See also 30 C, 
♦49 s 27 C. 979 : 4 C. N. 242 ] 

(3) Itlght ofaiifUence at the liuesttf/atlon, 

4*. r •'* ' lor.— At 

• ■ . ' ■ ! 160Cr. 

' " ' • ' it to bo 

- Unt gfg 


There Is no law, no rule restricting a pleader from 
appeanng for a complainant in a preliminary 
enquiry held by a Masristrtte nnder S. 202 Cr P C 
1 S. 128. 
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(•7) Pvoccdavc OH rccelitt of PoUcc 
chdi’f/^- sheet. 

11« A police* report, iimlof S 117 (JR72 )==j^ 157 
wouW piTO jtirisiliction to ft Mnjji'itrnto to enter 
upon fta fftfiniry. lint tlie Mnei'tmte is not 
bound to enter upon nn cMn«i>rj inallciftcs He 
ma\ determine, as lie thinks cxpeilieDt either 
to tnke no further steps, or enterlun the fojn- 
piaint nndcr S 190 (b) Cr P. C [2 Weir 1111) 
Where a complaint is tmde Lj* a police charce 
sheet, it )8 not necessary lo enwina the com* 
plain.int before disniissin:' a complaint, as « 
police report is CTprcsslf cscluili'il frnm tho 
definition of a complunt in K. 1 (h) Cr, P C. [2 
Wcir 2 to] 

(J) The jv/fe lehn reeeh'es the roiii- 

plnlHt must iteui trfth it hiittsetf. 

12. The Mai'istratc nho receives the complaint 
must deal with it himself imder S< SOilnmlSni 
Cr p c and cannot send it to the District 
Magistrate for order. The jras>«tmie who 
haa power to recMvo tlio complaint, ha* power 
to dealt with it fnnllrnml 1« •hiij to do so. 
—10 C N lOSG OC N I*!!! OC K Rl). 

13. 4. District Magiitratd oinnot dismiss 
a complaint pending before a subordi> 
nato Magl 8 trat 0 .--A District Hf'i'r'strntr U 
not competent to remove a ca«e from the file of 
a subordirstp Sfa^istnCe to Ins own file, after 
the comphint has been rasde mid wariant issued 
bvtlie latter npor the footing of the complaint, 
and then suspend the warrant and dismiss the 
complaint Ho ts bound t<* proceed nith the ea«e 
from the stage at which it was, when he removed 
It— 10 n L Op) 20 3 0 N 4'>0 See no C MW. I 
27 0 97P . 27 C, 70S 4 C N 212 . 12 W, It 53 

[WotC. — But if the jrngistrate Is of opinion, after 
perusiDR the jccord, that there wns no ease of 
a enminal chfiracter made out ajrmnst the ac- 
oseil, ho IS not only competent t«f is ho«od to 
discharge the accused — C U L (ap) 5) 

14. Magistrate to whom the case is trans- 
ferred, cannot dismiss summarily.— A 
SlAgistrato to whom tho case is traii'fcred, can- 
not dismist the complaint summarily, unless he 
has Satisfied himself I iiv eMiminingtlic complftinJnt 
that thoro is no sufflciont jrronud to proceed — 
.1 C X ccivvvv Sec 30 0 023 . 9 C. N 199; 3 
C. N. 17. 

15. Tho Magistrate who bolds a Io2al 
enquiry. — UnUer S 202 Cr P C IS not com- 
petent ty dismiss the conipldinl under ft. 2U3 Cr 

, P. C. 18 C N 93. 

C.>) Ajijttieatioii of the eectiou. 

R 203, Cr P. C. applies only to efties falling within 
Cli. .XVJ, whore thcro has been no issue of 
process Where the .icensed has been Butnnion<*d 
to answer a charge, there is n jirnceedin" within 
the meniiing of Ch XVll , and the complaint 
. cannot be dismissed niidei R 203 Cr P. C — 
Hat 5U f 11 A. J 4.il. 

1<J. Prqooo .luro must bo strictly foUowod.— 

Having ixnmiticd the < ompUinant the Migis, 
tmte must cither (a) is>iiie suinmnns or (!•) order 


cnfjiiiry uniler S 202 Cr, P. C. ? or (c) disnim 
the complaint under this section —IS C. W' 
IGC. N'.in- 12 U U.l. 

c«») jniiif^tfiite rrniuot dtsmfss rnmpMiii 
OH fii/ormufiou sitjtpticff hi; the uceiiseil. 

17. After the etamination of thb compinnsTit. ttit 
Jf-igistratc shmiM eirlmr dismiss 
nt once, or elect tn hold cnfjmry nmlcr S 20- I' 
1’. C. i/efore issuing process, where 
frate rtsmineil the complainant on 
nnd without dismissing tlic m ^ !v( 

there, flrljnnrned the ease to thc-fiih.la, , 
then nn that d itr, after makm? certain 
from the solicitor of the accused, and V>*i - 
into papers which liad been filed by the d.lw 

betoritl. Ml.., '1. "’”1”™*',,;; 

that the jirocediirc adojited hy the . 'i,,,)!, 
was whol'V {.regular, mul tint having virUaJt 
elected to huhl an .mj.i.rr under b -J- » 

he should not Into ® 

wilhoiU giiiiiff an opportunity to the cal^ 

fe n.hluco ciidcneo in *'’Vpott •’**’'*„ rn; 

C X 143 llatfiCi; 11 A. 3. 1'>1 2^ ^ 

S-cV 50 M. S'iS. 

13. Where the cjmplalnantisdisb^^^^^ 

Where the Magistrate ‘hsbelieves the »tarv 
compKinant, the latter not A mThora 

I.|S witnesses etaniinod by the Magirtf . j. 

the complaint was made -14 C. 707 (F. hO 

C 921 C C X. 293 

(7) ?ru(;!sfnife is hoinxt to rcconi jW'*”* 
foe tJSsiHissuh 

aS ' 1.0 »ti 

K. ccsvhi- 21 M. J. 192 ^ 

[Nota— Cnfc S. 203 W. r, f. th. S'« 

recoid his reasons for the ‘ . i^io onii'f 

pHint, find the reasons mu't arp^ni « 

itself Ai. Older bosed vfor, pehes 
S'lfioei’f if U'r pohee icpiA T 

oisler — -[7 ^r. T. 172) 

ronord 

,ch If"' 
tf 51 ^ 

It tins uniibiiiiieu II iMM....- -j 

f,f. T. 79 

(8) llViftf fimoitiif^* too 

.S'. 203 Cr. r. (■ • 

21 . Rofvisal to fafOO Pt“«3“ 

moTLtary complaint.--'On < 

ngainst certain persons, the , ^ 

ugaiu-t emW one of them. 

The compliinant siil-se'iuontly apl tt 

the MngiBtratc, and asked for j ' Ac'/i d'* 

remaining accused This wa8 

the order refusing process, wa, j.i, 

nnd purpose-, nn order iin o - 
• ':<IC 4-,7. S.fl2aN.»3i SOCr.Si'l 



33 ] 


r.noi M>' loR C0MrL\iyj^. 
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J2. Order In the following term** “enter, 
mistake OT law.” — V coinjihint wn« mulo 
btforo tlK* l)f}>‘ilT of ^ on tl<f 21»l 

NoTptnlK-r 1911. .tlic I)i]'ntT Mnci*tnito |>i««cil 
tlio followinj orvlcr on tlio ''u(i li>-(vrxlor 

to ( ti jiiin.' an I rn' rJ ut ill r S •J."'*} 1 1* 
C.l>/ Ihf Iff f -"J lt’< • l»tl tllO S’"’!! NoT« fldM'T t*tl 1. 
apptrenllr after < m«i>lc nii_' tin- pnlus' olioor •< 
report, tlir Pi-putx tlefollim 

inzonler ‘ent* r of law S-* 4>ti I 1* C 

J/'H tliat tlie onler inu'-t lie re.-anlul a» ai» onlt r 
<litini«>inj: tlie rompHiiit uivli r .M-l t r 1* C 

17 C X 4.')1 8 C V 4*1''. S-i C r.7 

(0) f}i'tler rrt»j »of lx tiftrr rrrnrtf «/ 

]>ro-*rciition 1 1 Itlnirr. 

23. A Maci«tr\tc catinot after liatiii,r In tnl tin 
P^Jcncc for the jiroM cution pa*« an or>l* r «li* 
iin««iDs: tlic lo jilimt iiiiilcr S 2 it Cr I' t. 
thoii"h lie conlcl Inro nia'le an onh r of «Iim 1«ar^' 
of the aceu-ctl- 11 i J 4*.l 

(10) I‘i‘orfr4Hnf/t ultra iiri‘-<. 

24. Direction by District Magistrate to sub- ' 


mit particular class of oases for orders;— 
\ dim lion lij the llistriot .Ma.;i'tmte that ns 
rt*srir*l« a particular cli*i of ca-e*, siihordinate 
Ma~i«triles 1 iViiisr coiriuniice of tin m are not to 
ortlt r< niuler 5* 110.1 Cr 1*. C but to submit 
them to litm is llle-ral —10 C. X’ lO'^h 

25. Caso sent up after enquiry under S. 202 
Cr P C to another Jiagistrato— When n 
'f ijri-’.rnte seniN n c»«c to the police under S. 
Jj2Cr 1* 0 for inTe<ti.ntion and report, the 
pidue ofticer to whom the ra«o i« sent, nets 
irnmirU iii sendm!; the papers after iiiie^tiiirntion 
tonnntlH-r Majfi'irate and apphin? lo him fora 
K'hiairj N/>ie<<|M<i order when the case is pendinp 
in llie Court of the Mnuistmte who n'ferrcd it to 
the |H.lice -3.T I’ L HUS 

20. Order made in tho Msgistrnto’a private 

room.— It IS improper for a >fnei«trnto to ilis. 
■hixh a complaint nhicli sitting in his primtu 
room and uithont i;ir{nf; the complainant or liis 
pleader an opportunitv of bciiijj heard. — 10 C. X. 
lO-sO 


III. WHAT ARE NOT SUFFICIENT GROUNDS FOR DISMISSAL 
OF COMPLAINT. 


27. General principle -the question of mo- . 

tlVe. — III cseriHinp Ins ili«<.rLiionar' jxiwir 
of inmtnnrr dismi-sal of the oompliint the 
Magistrate, shmild n<it allow himself to be [ 

, InllacDced by considerations nltojfetlnr njHiit 
from tlio facts adduced by the complunant 
in support of tlio charge, m" ly <• f*”'* 
liclcraliim of the mofiie ly n hn h thr 
n aetniiM the o*pre*sn)n ‘‘siiflieient ground 
in S 2(J) points I'lclnsnclj to the f lets, which tlm , 
comphinant brings to tlio knowledge «d the 
Magistr.ito and to their establislung a i>>i>»ia/«ei« 
trustwortlie ca"o against the accused — l.t B 
(P.B.) 23 M J 610 Hat 640 
23. Dlterior considerations r.f/. prospect of 
stirring up religious feelings. — u >s not 

compctint to a Jlagi«tratc to refuse to lake op a 

complaint or dismiss it siiiiimariW on the ground 
tliat if tho complaint was entertained, it would 
tend to itir up old loligious feuds niid bring 
aeumerous other compliints — lint 50^ 

29. Complainant ji tool in tho hands of 

others.— A complaint should not bo dismi««e*l I 
on the grounds, (1) tint tho JIngi«trile hilicTeil 

*l . , • 7 to com- 

iH* used 

(he com. 


SO. Offence committed long Bgo.— k romplsmt 

cannot bo dismissed on tlie ground that tin* com. 
I'lainaiit nos nr?,iq(frl l,j imheioio* /<rh«‘r*, <*?•*"»' 

ofeuded, or fJinf the offence was committed 

years ago — P.qt 649 


21* Want of personal knowlodgo.— A emn- 
plaint should not bo dismissed on the gronnd that 

the comphiimnt had no personal knowlodgi* of 

the circumstnnces alleged hv him —Hal 
■ Bat 70 


32. No chnneo of conviction.— .k Mnglstrnto 

lilts without juri«ilictum in dismissing n complaint 
id ail offence uiwler S 20J 1.1* C. on the ground 
that "Ihs* case was one in winch no jury would 
coiiiKt the person eomplmncd against— 2J 0. K. 


33. 


34. Complaint by low-oisto man.— The fact 
tint the cuinplainnnt is of low.en'ln and tho 
' he charge 
ling of H. 

W. R 3.'i. 

36. Second or third publication of libolloxis 
raattOI^ — The Indian IVn.al Cmle makes no cr. 
ceptioii in fsvimr of n »i ennd or third publientlon 


rannut di'mis« n cumpluiit on the ground that 
the IiIh-Uuus malti r cnm|>]nitit of is a mere repub. 
lication — I'i ll. 107. 

30. Denial by tho person complained 
Ogainat.— " hi n a cninplamt WS* filed regard* 
mg the coniliict of a goTcrnmrnt oiJlcer tho 
Magistrate rail..*! fer a rej-irt from the oTiccr con. 
csnicd and fi cling hims.lf rstufied with It. re. 
Jictcl tl c cnniplaint, IrM Ihnt the aclion of (ho 

maeistrats. calling fur the rs'l'Tt was impmpi-r.— 

lUtlOti tie Uli 3 C X. 17> 1 *MV.R.(i*,i 20 
. M.asTi 10 M. T.foJi 9 A, Ml 21 Cr. C2l (fat ) 
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37. Absefaoo of sanction.— A Jrnjrjshato may re. 

fuse to entertain a comphint which has been filed 
withont the necc<>sary sanction under S 103 bnl 
he cannot (lisini“s it — 24 Jf 337 

38. Death of the complaint.— A cuminal ease 
does not abate on the death of the complunaiit 
and a Mn^’istrate c.innot diemiss tho case on tJiat 
ground— IGCr 7:3 (M ) 

39. Adverse report by the police.— Magist- 


[Sec. 

rate Uithoii/ cinminuhj Ihe Cumplainnnl 
order directing that n copy of the petition of con 
plaint elionld be sent to the police Btntion catling 
for ft repot t of tlio mattei; And on iceeiptot tte 
report dismis'-ed llio complaint under S 
IMtl ihit the Jirngistratc had not compheJ wiil 
the pronsions of g 202 Cr p. C. and unplit nol, 
tneietij on ffie ri-porf fte f'nil rccfiinf, to fcaie dis 
missed the eoniplaint under 6. 203 Cr P. C— 9i 
83. 


(fKOUNDh lOR COijPLt!.Vii?. 


IV, GROUNDS OF WHICH A PETITION MAY BE DISMISSED, 


40. Materials on xvhich the order of diamis. 
sal may be based.— The reasons for dismis. 
Sing a complaint alinuld he based ou inferences 
of facts ajisiDg from or disclosed by (I) tlic com- 
plainmt . (2) tlio examinfition of the complain, 
nut. (3) the lurostigation ifaiij, made under 
the powers conferred by .S. 20* Ci. V C .l«y. 
tinii'j ouh'i'ie fhe^f fliirr <o«»ces i« f-jrha-judicril 
Out iii'iit he (hucanlcil U 742. 


41. The thr^e cases in which o complaint 
can be dismissed,— A Magistrate CIO di«. 

TnisS tlio i-nniphint only in thiro ca«cs: /|) if 
ho, upon the stiteinont of the cmnidiinanl, re. 
ducedtountinciindci S 200, finds no offence 
hns been committed, f2) if ho di^itru^ts tbe trnth 
of the ahtemeat mndo by tho comphinant, 
tind (9) if after fnither ciii(u!ry be bolds there 
la not aafficienb "round for nrocecdinff --13 p 
COO, 9 B 742 27 0 021 H 0 I4l 

42. The result of polios investigation.— The 

Uismiasnl of a complaint n/tAr considering tho 
tlin result of n pnlico tnrc«tigition directed hr 
a Jlngifetrato under 8 202 ia antliori«cd by S. 203 
0 D n 002, 

.43. Delay in instituting complaint after 
obtaining sanction —A Mavisfrate baa imnor 
to dwmi., .1 comphiint on fhe ground that the 
toniplnmant has taken no steps to pr«>«eenfe foe 

J months after obtaining «ancfion—rj Mil (np) 15 

44. Complainant not norsonally present in 

VrSt 4; « dOR and 

• 0 was pie»PTi*ed hr the conipHinsnt'4 

imiKhtcar iiiUeid nf the complsinsiit who nat 
not present In Cou.t, M.l that (he Magistrate 

L i di«iii,«hig ti.p cmnpluntaBhc 

had no opimifinifi lerpiiia.l |,v S 200 to 1 
cssniiuc the loniplmiant. — Bit G2a ' 1 


45. Complaint based upon privileged evi- 
dence. — Wlicie a toiiiplaint is ba«eil upon soiw 
otficisl commiinication whether oral or io wnPn:, 
foiling ivitlim the Bfoi'c of 8, 121, l24orl2j 
of the Kndence Act, iind ihcic i* no likel.!ioo'| 
of jiroving the cominiiiiicalion by primaty »w' 
direct evidence, the Magistrate is fullj jo«tiS™ 
in diamissing the complaint nn(lcr203 Cf P C"* 
4r. W, J910. 

46. That the offender is unknown.— 

comphint discloses a cogniriblc offeneo 

an unknown offender, the Magi'trftte must neon 
under this section that there ore jd Lis jaW" 
ment no sutfi'icnfc grounds for procccJinB • 
will also bo open to him to loTOmanicitsi^’^. 
the police regarding tlio hiforwafion 

to him, or to Ici'o it to tho compbiaant eiW 

to apply to the police or take such other “^*"2 
ns he thinks prouBP for diacoveriog tho onen 
— f«iy. K«c, Cu. — Xo. VIIX. date 27*C*'81‘ 

47. If the complainant does not tftk0 
SummOQB. — A complainant, by oiaitk'n? " ” 
out a summons, cannot keep n case hangirg e 
n man for nn indefinite period 

merely a menus of proem ing attendance, » 
the accused, appears ot Ins own accord. 
summons, he is entitled to require that Ih® , 
plaint slnll either be proceeded with or disuus 
—26 B 652. 


48. Absenca of the complainant.— 
Magiafntp called upon the coTJpIsiuant f „ 
proof Mpa If p to justify the issue 

ami upon default, dismisied tlio Lhargc, £0 
Court doolinerl to ssv that as a matter 01 n > , ,, 
Magistrate had acted illegally in Jisw'*®' ’ 
the case— 17 11 3. 

49, That the eaee is one wbichaboy “O 
a Civil Court.-oei- (VI) C.isca ofa Cmi 
(07 C2) [fa/-0. 


V. SECOND COMPLAINT ON THE SAME FACTS. 

•M l 7- ('!'5)A X.Sfi- (’81) VjM 

RA J J37* 3A..T DG2 IG Cr 814 (M - ViVf 
140' 111 04 on 11. 2>0 3 -y;/. W 

«GO fP.,t) lOP n 1011 (I'.B.>|2GP.''-' J, 

r, r.u. ino2 no c 202. 21.. n.27- 1*' 

8 s. inn . g 


60. Power to revive complaint —A Mnffhtnfe 

can nwiie, rather r-henr n ro,„p1i,„| tj, ,t in,, her n 
• «h»uil.,td m.ilcr s 20} oi 20l Ci. P. C , w in w bleb 
t c sico'til lins l,"Pji diHlnigcd, nnilci S 2*>3 bs 
WelforhyaCniirf of cn.oidi.nt., juriwbrtion, 

n? orx*in. 


• ‘'"‘-'dri-iimlor.S*, n:orX3n,Bt.tt!n,rn 

»r » r ‘‘'*'‘'l••nI or dMvhnri'..— 20 M 120 

iW. B.) [ iMiut ohU 8<n.lor<in .Vnir/tiM], 

H.W— *R0f«a , >j a>c.78s cP.B.) 2 rc 

iMi as A W* S3 .V. 79 


^ ... 


Ce»— 23C 24 0 280 1 24 C G-'t- ^ j, 

ai* -tax 46' .3 0 >■ 760: -0 
7.«3t 22 II. fl4n. 22 A. 106: 24 M.337' , 

2 Weir 217-33 P. JR. IbOl- (’Ot) V. 
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61, *?•(. »]•>.■, ia] rr**< ft* 

lr»t" mirlit »if I r? iMlafo * fV”>Tf ’tint f'>r tJ •• »«vtn<I 

IPU (r.n,)) n ^ » ,r rf,.rl nr** 

2:or /• r.llrr-TOj.Utn 
■ Til lilt irc ff>*j [w «r »o<^U« «!'«♦ v”t l»%r iW 

]unKl:rtir>n ff o.f |.I tnftifarn » 

♦wfiil mn.} Itlnt <Ti Jl r tttn*- f»ff» ( f» M Ho 

SS. .w. (V,> ,\ N HI ?.r. > fji u„) 

whrn- 11, »• r'>fni'l«inl I •• •M-i 

lirarinr llin ,•» rrjO»u.«t,| !.•• Miln«»tra •, 

JffTrn.l rnmflairl will p.l It rMttiax'r) ' 2| 

. U 7i ]. 

52. on technical Rroundn. :'im r 

r. C. rrfrni lo III*' fpiTTfltin rf * Jl»jfi»t»»it 
«}<•■ Ia« IaImI r'>.*T>i7AIK< <f BTAM M>*l 

0<7-ir» • M.ti.ifntp I.Uni- Pn,nu»i.o .1 

nrlAlniff/nc-. »r>lr<« itPHi-m It ,I T«,t.oI Wl.p 

llirn-fcirp • ]t /-r 

r, rni'itinl Bftrr Of »-ru*.»i it 
(l.iaitirtl, ria/ I " rnirriainnj Cl SI. .1l7 rM 
7t.‘'.r. (tK).\ N. n:. 

63. Where tho Dlfitilct Mflirlutroto 1ms ro* 
fused to order furtherlnquiry-'-'fiiimt 

in nr •Ini ruvt r.t n 0< jniiy 
Majritiralf rmJiliir * riimi'Ufnt wl>ifli !*• Iii'l 
^ifmUtdl t)>i(]rr P rtrt Cr T. C. «f(<T On* l)itirnt 
Manalrulc ],«i «in ■|>|>!ic«tl«ii inailo In liiiii.ilitliu 
omlpp K 417 Cr. I*. C. lo enlfp fiill'if iiHjolf} 

VI. CASES OF ; 

67. Qonoral Prlociplc.— K*rt 7 .INcoiimirciniMil 
kliuuM 1,0 (firtti lo Hie )i«Mt of rnO.iitff into Oic 
Cnmiual Court, wJiini a CmiI «li«|iafc nrltet— 
I33 1’. }. ]( n {• of o|>in(oii, 

Bftcr iwruAiii}. (lie rrcoril. (|i4t Oioro i*ot ti» cw 
M criminal iliamclcr inu'lo out ni:uiii»l Oiu 
accuaoil, ho in not only toiiijutcnt but U houml 
to diiclianfc the oocutinl. ((3 II. U fa|.) lOJ 

38. Process cannot bo refused because Civil 
Suit would bo more oppropriato.-*-lf » 
complaint {$ duly inado before n Sliijjutratc, uikI 
the act hiipuled aiilieara to uniount io on olTciKc, 
'■ ’ uiih that the 

■ ia hoom! <u 

• that a Cinl 

t anJ appro* 

0 U’. R 10: 

Where tho question relates to Civil 
rig’htS.-^tVhcro tliu queslion it one of cinl 
right*, between tbo landlord and hi* |e«»nt, ft 
would Lo better to leave *ucli a tnatter O* tin* to 
be rettled by by the IteTcnnc Coott tiian that it 
vt should be tateii up by a CrimiDal Coait. 

17 Or. 406 (M). 

60. Complaint relating to excommunication 


ml.. tl... ronii.lAint.— 3fl C.4t.'. 8 \V 1» 6- hut 
It I' tv. UHO 

64, Second complaint on same facts by an> 

other pcrfOa.—tVJrcn a complfiint hyn woman 
.Iiiviuk the accutc.l with wron;;fully lakinir 
a««t IxT iliiighter wai (liamifr.I, n reenml com. 
jlvint all. ging iliD fuel* but »iipgeiiling n different 
. ffenee hr the firrl hD*b.in<1 ihonld be cnfcHained. 
s*! A. 7 COS) A. S. r,7. 

65. Whore B port of the complaint haa boon 

roportod to bo talso.— The romplalnt lo (he 
(".tin- *19* for a iien-ci.gniznble ns well a* a cog. 
lii/.viric offence, nnil Iho |M)tire cmfOircd into tho 
Hltrr charge onl> nml reported it to be false. 
Tl.e 31agi*tm(f> tlicri-iipoti dirccicd (ho police 
.•(l.rtf (o tirikc off (III* offence compinined of 
from the li*t of riporUd offciice# JfrW thnt 
under (he cm niiislanccr, (here was no bar to (he 
r»m|ilnin(, »o far n» it rctnird (o (he non cofrnl. 
wil.h- ofTenco being (olcn u|> onil prccecded with, 
u|>»ti nn npiilieatioii by (he comphifnant.—S B, 
tCA: Set. Si C S. 573. 

60. Presidency Jfnglstratcs.— A Trcsidcncy 
nnt C 880 
rbich ho 

• C, 052. 


CIVIL NATURE. 

by ecclesiastical autbority.~Whcro tho 
conipt.'tint was about threot of no illegal scnttiico 
of czcominiiniealion l.y (ho rccicjiiaslical autha. 
rdicc, (ho High Court />eh{ that (ho proper coiirto 
for the Jfsgxiruti' was to poslponc tno trial till 
the complauiant had proved io o Civil Court tUo , 
ineonipeteney of tho ccclestaatiuil authority to 
exorcise the powers it had a*sume(l.«-8 if, 140. 

01. Pondoncy of Civil Proesodiog.— ivhcrc o 
)fapis(rate refused to outer upon a crimtont 
Vrosccodon outil after the turiaiuatioa of (ho 
Cull proceeding, pentluig at (he (iroo, and 
couneoted witli the cnnuDal charge, the High 


02 . •• • • 

uimo* u tuo.piuiiu [vy, oue ui mote ] atior 
making proper cnijuirios und liaviog satisfied 
himself tho case was ono which ought to be tried 
b> a Civil Court Jll tV. E C4 . 9 W. E. 21]. But 
■1 the Magistrate exercises his discretion impro- 
perly aud dismisses a complaint of cognizable 
offences o» tho ground that “the case was com- 
pieieiy for the Civil Court” wilbout assigning 
any satisfactory reasons for his opiuioD, the 
High Court will interfere [29 W. B. 60J. 


VM. MISCELLANEOUS. 


J^fxpoHiit of l'i'oiiert[l (nnhject- 
of couiitlaint.) 

®3. g 617 Cf B. o applies only, when an enquiry 
or trial in a Cninmal Court t* conchulf/i. Wliero 
ft complaint is dismissed under 6 "03 Cr P. Q, 


it CftUDOt bo said that there nas any inqairy or 
trial in the jragistrafo’s Court. Where, a coiuphiint 
is dismissed under 8. 204 Cr. 1*. C, and there 
are greauds for believing that certain properly 
wag used by the complainant for fabricating falsa 


issuij PROCESS. ' 


S9'ff 


['Sec, 


cvitlcHcc np.njist tlio acm'cQ, tlic Conrt Las 
jurisdiction tn pTs« on order dirccfin;? ILc forfei- 
ture of sucli jiroperty. In sucL a ca«e, oven if 
the order jnirpoita to hare been made nndcr S 
. 517, it should be h-hl tn he an order under S. 323 
Cr r a— 21 M. J. 1 5 Sre 9 M. 4-lR. 

(2j Conij}f‘iifirttion for/aUf' eotujfttihit. 

64. AYlicn a Maiiistrate dismis'os a complaint witliont 
j«soin" process for the nttendance of fhe per- 
son complained aprainst, an order for the parment 
of compensation to the acciieed h not inlid — 
—29 A. 137 3 r It U'CG 14 1*. R 18')7 

(,'{) Pi-oscciitioii fol' fftlse fharye. 

65. Pinal determination of complaint, con* 
dition precedent. -The onpnnl complaint 
must first be disposed of, i c. dismissed or other* 
iM«o judicnlh determined, before proceedincs 
under S 311 I P C can be taken ajiinst the 
complainant — 3 C N 70S, 83 C 1 - 4 0 J S8. 
8er 40 C 41 

68. Complaint must have opportunity of 
substantiating his charge.— Ueforc n i>crson 
can be prosecuted fin institntln^ n false com- 
pl.ilnt, an opportunitj niu«t bo (riren to bim to 
substantiate the chnrue— 161V It 67 io IV It 
37 13 W R 87 4 C b 534 2C L 3S9. See 10 
C N’ 773 27 C 921 


67. What is giving opportunity.— Altirsyii 
a pejfon slitiuld not be prosecuted nncler 211 
I.r C, until he hns had the opportanity 'f 
cstnblislnnp the tnitli of Lis complaint, yft, 

so Ion" as liC has the opportnnitv which tl e C<w5 

{rises him, and the di«mi«al of the comp'ainl is 
only after hcnnnp and takinc si-ch steps as are 
pros ided by the Code, it, cannot he said that It 
lias not been piren an opportunilv of t'tabm 
inp tbe trntli of his enmphint [C C h - ' 
20 Cr (Rat)] A Sfapistrate is cnmpetennt 


8 A.3H- CO?) A X 26S] 

Prosec ition on polica report.^^Tien > 


rosecition on coiici repusv- ; , 

cmplaint to a Mnpistrafe is sent to thePohcMiKl 
reported by the latter to be fal'C, and the 
tralcs disroisse* the complaint on the ha*is c 
report, ho oupbt not to sanction a . 

of the complainant witlmnt pinnp 
oity to substantiate before him, the 
tamed iij the petition of complaint— 6 t 
7 C 87- 14 C 707 5 A ' 

10 hf 232 (F. B.) : ffeehowerer < ‘ 

292 Kat524- 22B 590. • 

(4) rnrfl/ercuqulri/. 

See Kotes under B 437 t»f '0 
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CHAPTKU XVll. 


Ok 1116 C<»MMfN0LME\T OK PkO(. 1H>IN6> RlHUtt ,M M.I'TRATI •> 


lufficieP^ 


I avlncli 


, , grouml for proceedini’ ami the ca^^c iippe.irs to he one m 

Issue of process - . ,, ...i„ „ cniO' 

nccordhi^ to the fourth column of the second Fcheuule, * 

nions slioivlcl issue in tiie first instance, he shall issue his Riimmons for the attendance of f 

accused If the c.ise appcirs to he one in which, according to that colnnm a n.inaut s 'C" ^ 

issue ill the first instance, he may issue a Marrant, or if he thinks fit, a summons, for can^ 
the accused to he biought or to appear at a ceitaiii time hefove such ilagistioite or (if 
not jiii'isdictiiin hiinself) some otiicr Magistrate haiing jurisdiction 

(2) Xdthing m tills section shall he deemed to affect the pioji isions of section 00. 

1\ hen by any law for the time being .m foice any process-fees or other fe? ^ 

payable, no pioce‘-s shall he issued until the fees arc p.nd, and if such fees are not pai'^ with' 

reasonable time, the Jlagistrate in.ay dismiss the complaint. 


( J) tliitlneir//. 

1. Meining of '‘commencoroont of 

coodings ’.— S SO I Pr.P c applitsonly to 


falhriK witli Cli 
of iir 


^ pro- 

thcro bis been no 
aecnsed Ans been 


II ncoment of jiroocerliii" « ithm the 


clinr"e, l!''-'-'' ? ^“,1 


under S 20.3 — KfitSM. 



01} 


'’iin rtN M'rc rzarr**. 


S91 


2. rrcee'dJnrti vndfr rhnptcr XVI. tnu^l > 
preepde onlrr under thin fcclion.— 

(') f M T ‘ 1 {•‘•ir It-r.o* |!<* 

irrn»r.l i.r V r 11 i* «' ( ».. n. wllhOUl fir^t 0*fl“ 

minlrn the cotnplninnnt ►* ’ < nw «n 

«n rT»1 [ r Ufir Til ] l 


(1) ^ V.r!* 


fxi’ii-.- »!,. nM I r il irr If ■! tc» ir irjf» r*- — [ ISi '»• ) 

3. >rsg!i»1r(ito*»« power* to net nlonce -v 
tftlf 1 fnll j-'w f r. ti].f n r« '"'•1 * • < » • "* 


[ 2J Cr (l’"0 I 




» rrfi 




n O •< 


mj. . 




Cfin«i'l<T« t1 *1 tl f ' iiii^nl t* t ttiill**-! r««p*i 

clfl-lllfTl. It ■•lltittllt t* fN «• f f» ■•>» !•• •! 

nn.lrf fJ iMt Cr I* C ( n A J TM ) 

4. Pro;e** to bo issued only on sufficient 

tnatcriftls. onrli ii-i m •- •••>•*•<1 

• ra?n»i s thmi. tmlrti ilirrr nrr- mstf'rol* to 
fy tlf Tlif" m'f<“ tlM a 

rinn »lslr» rf-rtnin Iliinr* 'f i' *' f'*"* 

pliirit, (si irli cm I'cittu rtAtmtir.! «m Ic* <lim« 
nnl »iili>tnitinlr), t« lint »nff« cf"! «<• •I"'' 

MAiriumlA iti nfiiirg prorc »• — f |s Cr 01(0) 
Tlip onlr cotulition re n'ii‘ito (<ir tlic* «»«'«' •'f p^'*- 
r«*»« ii(tli*it Iho rotiiiit-cintni'* cloim^ilcoii niii«l AliAn 
»oni(* crnninl for iirc'Ccc'iliny [ (til) W U .11 Jl" ) 


6. Caution nocessaiy before ifisuo of procosfl. 
— .\n nrriiroil porfon oiiylil not to In- JrACirM off to 
RnuTcrn clmryc mprcly lioc'niirr' n c“oinpl'i»nt Ims 
Iron ifxlyril n^fniixt |jim‘ Tli<» MnylUrnlc* aIjohM foo 
if lliorc* i« n prcKi.t/^rt" one* flyntnrt IW AcoiKOcI, 
and if not, »lioiild rofn*'' tlio ciiciitiion*, or direct 
tlip criiiiilniinnt 1ir»f to iiroduco Ids wltncMc*. or 
one or two of tlio chief of them, and rlioiild then 
prant or rofiMo ihc riuiimon* nccordmp a 3 
‘ a pnina fnrir cn<(> ii or I* not inndo ont. — Oiidli Cr 

Dip p 7 


6. Issue of proeess when cemplalnant bos 
no perroaol knowledge.— In a r»«r, where 
complaint la hv n person not lir» jnppcraonnl know- 
ledge of tlio' nllopntioii" made therein (re, 
the Oorc'rnmcnt plrndcr) the* Coart should, 
before I'suiny sitmnion*, s.ntlafy itself upon proper 
Wtlernls tint n en«<> hn* }»ccn niide ont 
for is'ing BuminOTis — 10 C. K. lOPO 


7. Refusal to issue process when illegal,— 

IMicn the police hi" reported the enro to bo 
trap, and the fiiihdi>isionnl Oniccr pissed finAl 
order" in tlie cn«o natnclj' “enter trne", he cannot 
decline to enter on n judicial enipiir), merely 

because in his oinnion, there wm no chance of 

conviction, and no n«pfal purpose nonicl be seixed 
hv an inquirr — 29 0 410. See (’Ot) A N 5; 
cf. 21 A 2fi'i 

8. Process ought to issue ordinarily 
against all the persons accused. — it 
appears to ho n common fault on the part of 

. 'iiapntrates to issue prncos" fijrtin«t some of the 
accused, .alttioiijfh tlioro is no reason in the 


rtimintion cf the eomptilnant, to discriminate 
1 rltrern the s* vernl ftrru«ei1. Siicli n procedure 
J» will out jiiri*diilir>n nnd in rierr view nlijee- 
ti.mihh- - j c V :.m 

ff. Meaning of tho expression “in the 
opinion of n Maglstmto.’’- The opinion ef 
ih< 'Ini.i*tmic rc ferred to in the section n his 
«mn i(id> I'cndcnt opinion Wliere n 1‘olico 
<nr|uir« 1* ordirrd, And the result reported, the 
opiiii. ti erpresfed li\ nil tns;>ector of I'ollce, will 
ri I wnrniit A IfSiie of process, jf without it, 
tl* Mni.i*lriie wiuild hare neted dilfercntlv. 
i M II 102 

10. Procsss unnecessary if tho accused 
appears of his own accord.— U here tho 
fi.cn*ei! Appi or* Miliiiil iri1\ In nnswer n charpe, 
tie wniii if n uminioTis er of a comphint in 
<trd< r to ihe mruc of a siiiuinnns, , fieeonics 
imiiiiteri.ll, [Hit. S] Issue of process is nn. 
i»ee‘»«arr, if the accused were nlrendy present, 
when the ei»e eimc hi’fiire tho M.iffi«tmle 
(>r. n 1919] 

11. Accused may appear without being 
SUmmODOd.— .V eonijihmaiit. hj omitting to 
like out n summons, eniinot keep a ca»o hanging 
orer a mm for an indclinite time The siiminnnt 
is merelr a means of procuring nttendineo, hut 
if Ihe accused appears of his own nceord without 
h siiiiimniis, ho is entitled to rci|ii{ro that tho 
couiplniat shill either ho proceeded with or 
•llsniissed [20 h 'tVJ] 

(9j 1t‘/io ran htiir pi'orpii>>, 

12 Only the Magistrate haying seizin of 
tho case can issue process,— in a caro mado 

riser by the Joint Mncisirate for disposal, to a 
Deputy >fogistmtc, tho latter eonrieted aome of 
(he acciisoil hut refiisod process (sulisenuently 
(o the conviction) ngainst tho rest, hetil that 
H suhsofjuent order hy the Joint Afagistrato 
for the issue of process against them 
was without jurisdiction [32 C 78.3] A 
Magistrate who recei'cs tho complaint and 
cvaminei ihe complainant, should himnelf pass an 
order dismissing the comphiint or issuing sum. 

issue p 

rioc r S 

212 ] 
process, 

«D a ««res in oruenng tjic I'olice ro make nn inde- 
pendent enquiry into the same ca«o [4 1’. U. ISOS]. 

13. Effect of refusal to issue process. — The ' 
order made by a Magistrate refusing to isstio 

F rocess ns onnecessarv amounts to a discharge 
1*1 JTendertan J in 32 C 7<« ] 

14. Effect of refusal to prcceed after war- 

raut. — If a Magistrate issusei warrants against 
the accused, nod afterwards refuses to take up 
proceedings against them, tho termination of 
proceedings amoiiot to an Older of dNcliargc. 

4 C. N 212. 

(it) Substitution of irarrantH for 
siiininons anti vice 

16. Magistrate’s discretion in issuing sum> 
mons instead of warrant — Jfagistrates should . 
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AVHEN PERSONAL ATTENDANCE 51 VY DC EXCUSED. 


[Sec, 


use the discretion given thorn bv tins section, and 
shoald not is<iu'-- a ^vn^rant os a ’malter of course, 
especially in cases whcic a petty charge of defam- 
nation, insult to provoke a bicarb of the peace, 
Or criminal intimidation is jireferred before them 
— C P. Cr Cir Pt ir. No 1(5: Oiidh Cr. Dig p. 8 
16. Power to canc3l warrant and aubatitute 
Summons. — A Magistrate baa a discretion, nnder 
6 201 Cr P. 0, anfTicicnt cause being shown, to 
cmcpl the warrants issued nt first asrainst an ac- 
and J«<,ne summons instend. 1 .S fi9. 


17. 

18. 
10 . 


Issue of warrant instead of summons 
ao3s not vitiate proaeodings.— If .i Magis. 

(rate issues a warrant in a case m which hr ought 
to have issued a aiimmnno, hh Tnistaie will not 
hr n sufiioient ground to ^nash tho anbsediirnt 

connetion -1 W E 10 Cr U. 10ofl8-I.W 

Cases in which a bailable warrant ought 
to fao lasued.-Scr P 70 ( U) M. N. 4r>2. 

What doo3 not amount to a process.— 

A mere notice to the person complained against 
lint a prehniinnrj enqulrr will be held In the 
matter of the coinpliint, does not amount ton 
Fummons Bucli n notieo is neither contciuphted 
e AoncofthcFoimsinthe 

iifth Schedule — 2.1 M 1. 1. 


20. Person complained against not an ae* 
used till process is issued.— See, (i) Ruit 
of niuVicnco etc (H) under S. 202 Or. P.C 

(^} Process fee. 

21. Court fees.— S'-e Court Tecs Act TII. of 1*70 
fi 20 nnd the llnleF framed by the vanons llijli 
Courts ns to the pnrmont of Court fees for ismis 
of process etc. 

22. Petition in maintenance cases ennot 
be dismissed for failure to ft pay prccjss 
fees. — An nppheafion for miiDtenince sliooli 
not Fjc dismissed under snbs (1) for fiilnre d 
the sipphcont to comply with an order for (Je 
payment of proeess fees, ns the npplication Hon 
not tchaie foiiny offence nnd proeess fee isleost^i 
under the Court Pees Act ontv for nn ofienri'- 

23 Default duo to repeated adjourninsaM- 
complainant nhonld not ho rcijoircd to repesh 
ly summon lus witnesses on pii meiit of f« 

i irocess fee, simply beeaii«o the Mnciitrats w 
lare hem unable to leeord the evidence out' 
ilatc originally (ived for cTamining Uiem 1 
such a enso his duty is to direct tin* witnc'M'S 
nttendanre to nppear on nfljonrnd hearing 

cor Zr ms 


205 . (I) ^Mienevci’ a Magistrate jssocs a .summons, Iip may, jf Im sees reason so to 
(Isspcnso with the personal attendnnee of tliP neensed, anti ppnoi 
Jiim to appear by his pleniltr • 

nnv star ^fhg^frato inqnirinji; into or trying the case may, in his ihscrettoD, o 

direct the personal nUomUnce of t’.e acrnserl, nml. if aeeessirj 
enforce .such aii.n,U„oe m manner hereinbefore prmWerl. 


nn.rVnb’.tuI tS 

c. 20 r, ^2. i'iSrz iSt BO?,;', 

lia8‘bMn‘‘°”u5S.L“'’Pz!,? gf'f wMrant 

compel aftenrlnnon *s i»sim*« 1 to 

If rretnpttii from perLun/ "‘’cuscl. ftr cnnncf 
unless lio !. 1 .- nppenraneo in Cimt, 

ntlrnd persimnlfv. Illness, unnhle to 

0. ficapo of S. 206 Cr V r* wi ss 
tnite ha, rrrrd m 

n snmmons he can r.n ” "orranf Inslcad of 

. in, on iliscovrnng i,f» mlstaLe, 


make an oriler discharging the bad bond a j 
direct the major process of ivarrant to lake eff* 
as the minor process of summons The 

issued being then in law a summons, the Ms?' 

trato 1ms power to make nn order ® ' 

Cr. 1’. C.— 7 S. to. 


Personal attandanca should be - . 
od with in the case of pard»°*®® i 
ladies, unless their ia strong 



With having nbotted the effonee, and 
was couched is vague terms, hfl'i, thsl -nj 
svns not entitled to exemption from 
attendance, but as to tho throe otlicr*. 
nhoiild be exampted at any rate, ""^'Le^inj} 
/one case is made out against them— [< “• 

C.V Cfti 17C.N, 124Sj 



205] 


wiir.v rrr«f>v\!. vrrtvn.vfr m\y nr nxcc^ED. 
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s 


Pardana^hln lacUca of tcapeclablo fami- 
ly charpel with pTAVO offenee.—tvicre 

1«o ji>rUn^»n l-'l'-iriri- lo « !•» 

fitTiilr, »riv< clnri*<'1 riiS l'«ii onJrr 

s :»?•’. Or. c "H i.i-.r-mp Mion- 

inc orJ^ri ‘MV** 0 tJ it iJi" t« o }'wti1>orrr» 
t-p all'inf ct to p^’ir at tin {r'jmri or tml It 
Itifir rr j 5- r«, ♦t'iJ'i-* t'- tl ■ h I n? 

to apj-f-ir tVo r-* itt t-i I'lr llo •••Bl bo • 

»1 oTilJ tl.i raio 1." jir- ir 1 iriin»t tl.«-tB, 

"*iiJ H ■* ijnl «i 1 in r'Hifii n ‘•li'-nll ll*- 
Cl*- 1.0 crntriit''! to ttr. C' >»t 'f *■'••• on, tlio 

ni'f*''tiil ajip'-innor tf tlo hti.» nr l^o ))i« 

I*oB*ol vuti (il) llr It Ji,* ,-»*»<» tLr 

pnlcr/— 17 C. N H.'!** 


CTOmi.lK.n fr»'trl 

Tlio Miut-inlo r.'Kx f I 
n'lrn fin-o tfOt- o, nj U- 
tt tl.l* Hftion. tf »);" 

A M. 



rotpcra under this acction not cjnAned 
to pardannahin women, li'* |*'•w<'r of 

mlntituiinc fumtnoni f'T «nirniit i» not liniiioil 
to tlio pup tif ;inhNi*i»( womtn Tl>c j*o«rpr 
alioiil'l B« <ilikrrt<v| in It S 1<>7 I'* /'PtIt w'i/ko'I 
in tlip I’rnrinpp tit >101111, nml (•].rpi->II« •«> the 
ri«p rf fptmJp pppii.rtl T S in . <t S 2CW 
1 S. (,n 


[Note. --In 1 f« C't tlie .Mi,-nlrito i--npil tin- 
lalili* wnrmiiti npiintt aoino lulio*, «!*« trpro 
aubipfinontlr found to bo ^ftidin fhtn lidici 
They npiilKil hproro tlio «nmnti oviitd bo exe- 
cuted fop oxcmi>li»n front jierioiiil njtiieomice 
The Mnciotnte pefu«pd the npiilicition, IliitiK- 
>n^' tint he hail no {loner to do lo hafinc t*«ned 
'Tnrmnli tn the firnt iintaneo Held that the 
Mnt«t<trntc could aubstitute rninmon* for the 
"nrmnta under 8 “S cl 2 nnd then net under S 
201 Cr PC] 

Up to what stago of tho oiso personal 
sppeaiaQca may ho ozomptod. — When nn 
order under b 201 has been made, the protnions 
of this ecction are complied with, « hen the pleader 


plendinp or refilling to plond to the chnrpe nntler 
b 211 Tho terms of S 30G (J) mppoit thi# Tiew 
ITT t! eoniemi.laleii the nh'CHce of the aecuteil 

"P fo the ftiiqe of the juiljinent and eten after jvdp- 
menf after ttiat stage uhere the judgnicnt is one 
of acquittal or ono awarding a sentence of fine 
only — [eg 200 1 A Ciiminal Court shoold 
I abstain from compelling a Paidali woman to 


- I a 1 n. lyutl J 

• The Magistrate’s discretion. — Magistrate 
can PTcusc the attendance of an accused person 
os often as he pleases, — 1 1 C. N eixxi 


50 


11. night to maintain purdah In Court.— A 
panlanaihin hdy nhen appearing In Court a* 
Bccnscil, cm ilnim to bo brought into Court in a 
eoTcreil tcB(7T nnd arraigned nilliout showing her 
fsee— [111 L (S N)v]. bhecmalso claim to 
rive eTidence from her palanquin. [91 P.R. 1SS7]. 

12 . Pardanaahin witnossoa.— Pnrdnmshin wo- 
men, cited ns witnesses can ho examined in snit. 
able cases, on commission but tbo bolter course 
wonM probably be to examine them in chambers 
— I S 2.17 1 .“J 5 

10. Appoaranco by ploador without permis- 
aion, on rcooipt of summons cfo33 not 
Amount to contompt.— In a summons roses, 
on appearance was nmdo on behalf ' of tho 
neense*! on the day fixed for trial, by Ins Muhh. 
tear nho n«bed the Magistrate to dispense with 
she persona! attendance of the necti«ed Tho 
Magistrate refused the application and serred 
a notice on tho nccutcd a notice under S 17f 1. 

P C for non-attendance on scrrice of summons 
ItiUt that the rccHSed did ihoIc an appearanee 
llioiigli not a pcrsonol appearance, and ho w.a» 
not liable to pro'centioM for contempt —27 0 PSI. 

14. Appoaranco by pleader must be by 
special permission.— Where no spwni per- 
mission has Wen giren to appeal by pleader the 
Magistrate is not competent to take the presence 
of the pleader as the presence of the occiiaed and 
to proeccil to decide the case id tho accased's 
absence— 21 tv p,25 

ID. How far o pleader can act for the 
accused . — See KoteTfo tlnboic 

10. • ’ “ * 


to interfere in so tririal a case [Rat 206] ' 

17. Does the rule apply to security proceed- 
ings P — In 2 Weir 64 it has been iicid — that the 
Code makes a marked distinction between bonds 
for keeping the peace, and bonds for pood bo- 
liaTiour S«e 203 is not applicable to proceedings 
under Cb. VIII B Therefore a person called-upon 
to show cause why he should not be bound over 
forgood behaviour cannot be permitted to appear 
br agent 

18. - r - . - 


the penalty A Magistrate 7iat nn legal n«fiiority 
to secure the atlendanec r/ the agent Ig a land talen 
fiom the agent /umref/— 1 B H. (C G)04 , 

19. Reasoas for refusing leave to appear by 
pleader must bo recorded. — Th? Jiagiatrato 
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roffcn TO COMMIT ron trial. 


[Sec 


■5lioultl phco on iccord 1th lon'ions for rofu<iinff 
an ajipltcation for Icnro to npprnr in Conrt byn 
plca'lc], more particularly when the arcn<c<I arc 
I'ardnnn'hxn women. — [C A. W] 


20. When the aocusod is an Invalid.-^ 
Mn^ristrate acta nnreaaonably in cufo'Cin? tlif 
persona! appearance of an nccosed person n 
an invalid — G 0 X. lix. 


CHAPTER XVIir. 


Of IN-Qrinv into Over's Tuivnin ry Tire Coi'rt of St's'^iox on Kion Coi'RT- 


206 . (^) f'uljjoet to the pm^Hion of section 4 b% anr Presidency JIngistrate, District irtgL- 
trftte, Snb-<livisional Mngistmte or Jlagistratc of the first 
nor to coTnmit for trial Jlagisti-ate empowered in this behalf hj* tbe Lwal 


Goternment, may commit any person for trial to the Court of Session or High Conrt for 
ofTence triable by such Com t. 

(9) But save as herein otherwise protided, no porpon triable by the Conrt of 
shall be committed for trial to the High Court. 


Proposed (tiuemhucntu io the section.— 1» sMb-wti^n (I) o/ section 208 p/ 

Kflid* “or any .Ifiijidialr,’’ the not^* n«f? f!yn* “(iiol hcin(f n Magiitralf of Hit fhiril da'")” tlaU be 


Notes. 

1. Scope of the section.— The powers conferred 
under S 20G Cr. P. C convoy nnfUonty to carry 
into effeot any of the provisions of Chapter XVIlI 
of the Code The procedure to bo n<Iopt'*d under 
Oh XVITl is not confined to cases exclusively 
triable by a Court of Sessions, bot is nlso applicable 
to cases which, la the opinion of the Majjlstrate 
concerned, oai^Iit to bo tried by such court— S A. 

477 

2. “Magistrates empowered in this bohalP’ 

(a) In Madras — All Jlnsristiates [Tort 0 Oai 
1873 p 7171 except the Tashildar Majrislmtcs of 
Taluks in which there are stationary snb-M»"h* 
trates [ror/ at 0 Oat 1S93 Pt 1 p R79J 

(b) In Bengal —Formerly all second cliss Ma^is- 
trates weie so empowered Bnt the power has 
been witliilrawn [Sec Cal Gnj IRUl Pt I p 1000] 

{cj In Punjab — Second class Mninstrates are not 
empowered to commit [SeePiinj (/'«*. of 

3. Inquisitions by coroners in CalC'tta 
and Bombay —An inquisition diawn op by n 
Coroner, has the effect of a valid commitment on 
boiu" noeeptad by the lliph Court and on the 
officers of the Crown drawing up a charge in 
accordance with it— 31 C 1 • bee Ss 2t-20 and 29 
of Coroners Act (IV of 1871). 

4. Effect of committal by Magistrate not 
empowered.— A commitment made by n Mapis* 
tmle havinB no jurisdiction is no proper commit- 
ment nnd no reference to the Ilipli Court Is neccs- 
sary to have it »rt aside — UC L Go.Pat8ce4 
L 1!. 49 (001 

6. Commitment to tho wrong Court. — 

(o) To nigh Court— The nigh Conrt in its 
original criminal Jurisdiction, Im* power to fry 


eases committed to it by tie Jluffnsol 
nnd the commitment n not void by rvn , 
fact that a Session* Conrt In the Mnn 
local jurisdiction in respect of 
SudflMifl Ai'ini J in 42 M. 791 . IB H “OO 
(f.) TO the wrong Sessions 

meet to n wrong Court— eO'“<‘ Sc«snn 

Ing uo Jurisdiction is illegal and must be t] 

80 51 387. . aB3lJ 

[Note— This viow is opposed to that 7 , 50 )-iq 
16 C 200 (201) 2 B It S04- 18 A , J tl,t 
which the High Court refused to ^ pro 
commitment and trnnsfered theeisoio 
p„ fo, ,m Th... r.lins, 1»7 ‘1”™,“; ‘ 
mitment i« not to be set aside > 

/MOcedKie I<fi« led to ajcnhue ofjti)tirc J gygj 
(r) To courts of Magistrates 
under S. 30.-A Jlagistrate has bv • 

make over n caeo rogniiable eve 4 

Court of Session to a District ,1 obJit 

Deputy Commissioner spccisH.v 
8 .80 to try such cases.— 7 0 X- 457. 

3. Commitment by Magistrate^ no arpln^’ 
territorial Junsdiction.—S 

n case, svhere a Magistrate, being P jjnfU 

commit to Sessions, hut not havine tc nllcged 
diction in the place where tho ‘ ^ 

have been committed, commits the ,, pinpe— li 
aions Court having jurisdiction orer a/; 

hi. 402 I 20 5[. OtO . SfdO 51. 94 : i « • ' jjfgj 
7. Procedure, when the 1® 9*^yi,ere * 
to a wrong Sessions Court. ^ 
Slagistrate commita a case to a o i,«,.ond 
in which the offence was fommitteu . <0 

jnnsdietlon of that J**dge, the i,,,.jj,hcl'®"’ 
enquire nnd ascertain whether he h i 



U0CLMI:L IN' r«LLlMIV\ni ENQfiniL«. 


207 ] 


305 


*tnl if li" ll*iiil» Ijr- J *• 11 ' Ti'*, lic I to di^cl'ilVo 
11.'’ nr tl.'* fi*'’ to tl.P Hiirfc Cjtirt 

f.'r ili»v >•■'1 nnli-r." 21*. Cr I’. C— lUt l»22. 

8. Intorfcrcnco by District MagistfAto. - 

Tor tl.'* I'sq’O’f* «f romwitm' fit. « »«itnnlin»t«* 
H»ri>ln'l'’ li»* oi(ti»l j>..«irrp "ith fl*** l>i«tnrl 
M*n»lr>lc Pi*inrt Mari.lrplf fxnnirt p.fo 
t'> ll c* nil/nriliti»li’ *«'>«»» r.'innl 

in? Ilio ci’mtnrTi<Tni''nt rf [iiTtnnii<%rr c'l'Hiirv 


«.r tho«lc»irabiIil/ of comniitmout. If lio disiros 
to iMtorfiri’, lio ln» to nithdran- tlic case to lii« 
..no file HiiduT S 10_' Cr. P. C.— 8 tV, 11. Cl. 

0, AoalOgUS law.— V District or Snbdi. hional 
MKiristnt.’ to wliom n ease Ins been submitted 
nml'T in/AT, nnv insti.id of liimself piinisb. 

iiu* ibc AceiMC'd, commit tlic case to tl.c Sessions — 
I II 210 


207. TIiv fi>llii'\iii2 slitll l>o n«l .jiti I 

Procedan' in in'juitu • j'fTjnmtr'f^ r.*i*o is Inil.lv i 

D lofimiimcnl ,,P m 

ucli Court 

Notes. 


1. Meaning of tho oxproialon “ought to bo 

tried."— Ti.e nonl* “oiirlil tobe tn.d 
Csurt of Si. HOT.) in •*. 207 nnd HIT Cf l‘ C 
mutt W rind n-nh s «*,j „f tl>e C‘h>«’ oud a 
ca«c wliieb onsbt to be tried bi ft Court of .v ••ion 
is one nliieb (be Miipt.tntc is not eomiHlenl t<. 
try or m wlueb m bn ojiiuion. i.dniwne 
ment eaimot l.c inflicted by liini —(4 11 K s.*. 

24C421I Hot no wcrt'TiM ns TO 
8 8 21 ( OC) .\ N 2S (i A J F'f H 1’ h 
Ubu] 

2. MagUtratCfl discretion.— A Mapi.tmie i-s* 
a ducrction under H 207 Cr P C totonin.ita 
caie to tbe 8e««ion« if be is of opinion tl.-.t be 
cannot fliliiiuitcle i.uni.li tbe oicusid — 

ii.t-j.-tay 

3. Scope of the section. -“Jteadinp 8 231 
"itb S 207 Cr P C it Mould »i-cn. Ibnt tbo 
Lepitlaturc iisi pii I'u to a Miipi*trutc disirclion 
toconiniit to u Csuft of Sission only *«ri' “I 

caiM r/iic/i Ac M M./i/x’tc.d te fry c<, «« I'l* 

o«yUtolet,n-dl,<jtHrh Cco't 

eaniiof le ndiriuitUhi jmuitUed ly fiiwi«f/. If ® 
case be one iibuli a Jlapiatnite ia both conipclmt 
to try and udci^uatcly puuiali, tlicn apparently 
be lias no djscrction to cofnniit it” -Ptr Crouch 

A J C in 8 S. 23 


Grounds on which 8 Magistrate may 
decide that a case should be tried by a 
Court of Session. — 1» 42 M. S3, 5ad<f>iia 
A<y„r/ foJIo«,rs tl.e rulinps m 3 C. 493 
IM 289 (F. B.) and dissentinp from 21 C 4^. 

( OC) A N 28 and 0 A J 989 lias Md tbat tho 
expression ‘‘ouglit to bo Incd” Jots not »c>b«« 

the grounds on ivbicb a Magistrate should arrieo 

at hia opinion, to tlio «ant of jurisdiction m 
himself or to his inability m hi* own 
to sentence tho accused adcuuately. I* t"® 
Magistrate considcis, for instance, that a com- 
plicated quesU^n of laic arises, or 
connected matter is already before the Coart ot 
Session, or that tbe facts are such that trial Mith 
the aid of a Jury or with the aid of Asscssora 
(who may be chosen from expel Is in the jiarli. 
cular matters involved in tbe case) would uc a 
more satisfactory procedure, tbero ss nothiug to 
prevent him from committing the case to tbo 
Sessions. [Con C P. Cr. Cir PI H V 


111 iiiquiiu”. hffure Ma^ristiutcs ulicro tlio 
li.nitflt lit 11 Court of Se‘>‘«ioii or High Court, 
«f the Hiigiitr.itr oiiglit to he tiieil hy 


6 . In Rioting Cases.— "'here there is any good 
cno«e nhj llio ea«c should be tried by the Court 
of Pension, [In this cn«e, the opposing faction 
111 ft rioting c i*e Inil nircidy been committed to 
the Scf<ioiis under 8s. 301, 323 and 14R I. P. C , 
nnd tin* Magistrate was of opinion tliot both 
sets of rioters onglit to be tried by tl.at Court], 
the conimitmciit should be made, and that causo 
IS not nlnays limited to incompotcncy of tho 
Mngistrntc to tiy tlio enso or to pass an adcrpiato 
sentence— 13 P. P 1D17. 

0. Whore one of tbo two charges is triable 
exclusively by Sossjons Court,— "'here 
nn accused is charged with two offcncce*, ono 
of uhicti tbe Magistrate 18 competent to try, but 
not the other, the proper course is committal.— 
(•W)A N. 109 

7. Effect of irregular commitiment,— Tlmug 
the offence of theft in n building is not tnablo 
exclusively by a Court of Session there is nothing 
to prcieiit such n eonrt from Iryiiig n person 
accused of btich an offeueo nnd duly committed 
to It for tn.il — [16 MJ 323-SecllAJ 439: 
2tC.429 7MT 187] In 15 C K 993 and 38 
0 114 tho llig Court of Bombay cpiaslicd the 
couiRiitmoiit 

8. Improper assumption of jurisdiction. — 
When n ir.igistrato liiinstlf tries .a case not exchi. 
aivelj trnbic lij a Court of Sossioii and commits 


in PR 1893 


10. Magistrate not to shirk responsiblity.— 

' ■ ■*' • - - ■ ' - lutaro ns 

■ trial and 

a 3Iagis* 
. wastes the 
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l‘KOCEl»URE IX PKELIMlXUt^ 


[Sec. 


^aluablo tirao of tlio Judge ttiul tho Jury on the 
one baud, and tjuscs ujniccc^siiy detention to 
the accuseel Lcsidcj causing consIdoraWc avoidable 


expense to tlie Goicrnnient. A Jlagisfrafc tr 
adopting such a course deliberately shirks tlio 
responsibilities of his office. — 1 S. 103 

208. (J) Tlie Magistiate shall, Axlieii the nccuietl appeals or is bi ouj'lit before hiin, pioctf'^ 
to hear tlic compliiinant (if any), and tube in ni.miior herein- 

Tukiiin of cTidLii.e piodiK’cd, after pioA’idecl all fcuch evidence ns may be produced in sopp'd 

of the prosecution or in behalf of the accused, or as may be called for by the Magistrate 

(2) The accused stmll be at Hbeity to cixiss-exmiiine the uitiicsscs for the pioseculum 

iitid in hUeli case the piosecutoi* may I'e-exaniiiie them. 

(c<) If the complainant or officer conducting: the prosecution, or the accused, applies tu 
Procesi fui luodiitho,, cl IiiitliDr Miigislratc to U.nc pvote-s to compel tlie allemlimce ot »"/ 
(jwdence iiituess or the pi-oduction of any document or thing, tlie Magistra t 

shall issue such process unless, for leasons to be tecorded, lie deems it unuecess.iry to do so. 

( 1) Nothing m this section shall be deemed to require a Presidency Miigistmte to recoiJ 
lus roastuns. 

209- (}) When tlie evidence referred to in .section 20S, sub-sections (1) and (i), hns 
When DccuBcd person to ho dis- nnd he has (if necc''Saiy) examined the accused for 

chaigcaf enabling him to explain any citcunistaiiccs appeal”? * 

osidenco against him. Hitch Magistrate shall, if he finds that there are not Hufficieiit grounds or 
committing the accused person for trml, recout lus reasous and discharge hint, unless it uppci'” 
the ^lagistrate that such person should be tried before himself or some other Magistrate m 
case iio shall proceed accordingly. - _ 

(Ji) Nothing 111 tins section shall be deeuietl to pi-event a migistratc from disclifirg^'o 
ncctised at any previous stage of the case if. for rc.tsons to bo recorded by such Mngi'^trate- 
consulcis the cliaige to be gi-oundless, 

210- (/) When, upon such evidence being taken and such o.x.iniiiiutlyn (if any) hcinj ^ 

suftioiont geo"’*;*' 


AMios thar!.'t is to be fi.iinyd 


the Magistr.tte is satisfied that there lUQ 


c 


for commiKiiig flic accused for trial, he shall frame ft cliaigc a 
his liaiid, dccl.tiing t\itli t\liat oilcnce the accused is chained. I 

(9) Ah soon us the charge has been framed, it shall lie read and explained to tlic hcc 
Clnrsc to be cspUiiied, niid copy «nd a copy thereof shall, if ho so xequires, be given to lum ‘ 
fniiiisUed to nceuscil Ctr-t. 

211. (f) The accused sli.ilt be required at oiicc logi\c' in, or.illy or ill "’litiiigi ft 1'®^ 
peisons (if any) xt hom he u ishes to be suinrnoiied to g" ^ 




i for Ji fence on trml. 


on his tiial. 


(2) The Mngihti.ito may, in Ids discixitinii, allott the uccii'ed to gite in any jjj.li 

ubsequent time ; and, u here the accuseil is committed for tri.il before the ^ 
Conit, nothing m tins .section shall be ikemed to 
accused fiotii giving, at any time before his (ri.d. to the Ck> 
Ciimii a further IM .,f the ptnsoiis whom he Aiishes to lie .summoned to gi\e m idence o« ’’ 
212. 1 he Magi'-trate may, in his dtsctetioii, suitinioii ,iud examine any witness naiiit'l * 

Power of MnyiUrato to cx inniic »utli list givtii in to him under sotlion 9ll. 


witneS'i's at .i 
V'lirlbiT li»t 



208-213] 


jn»KLt»«Ki. ni.ionr touMiTMLxr. 
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213 (/) Wli( II t!i" Bcrn^fil. I'll I>< ntjtiiml !o phc iti n Ii<.t ihhIit Motion 211, lia>» declincil 

(Wcrotromn.ltornl '‘■H''' IM “'"Hl.u « (if 

nii\ > inolmlnl llicn'iii nlioin tlic Majistnite dusircs to cxnmini; lia\e 
I’l-cii Miinnicinc’il nml fv-itnnn-.l nn li-r ^ivtinn 21J the MijiHtmtc* ni ly m iki* an nnlor committing tlie 
accu'oil for trill l>i tlir Iltjli Cniirt oi the Court of •'ci-ioii (as llii* cri^u may he), and (nnlcss the 
Mi?I''tnti’ jo a I’n "idi iif-y Mal.M-tr.ite) «h ill al«o i«*roi>l hiictU the lva«ntii for >>ucli commitment. 

(2) If the MT^M»(rili' nftor he inn.: the nitiies-es f«»r the defence, i*- xitisfied that there 
are in it miHich nt irrouii'l'* f>ir ronimiltm^ tin «■ * he iii i\ i.tncel the charge and di'chai"u the 
nccu'wl. 

1‘rnjtnvrtf tn (hr nrrthtu. I" -nf «>n «(-■) of section 210 of tlio fcaid Code./oi //le 

r-finl. •‘Ilf Ilf rl , yr ,M Ir I 


.Irt'ttii’frinriit'* of Xotm, 


S. 208=:<. I'to. .r.T, ai’ij (t*'?-’) fi*' 

S. 209-S in', (|S7.») 

S. 210 IJI',. Jim, m-,, IJM (I1.7J) «.v. 2.'7. 

2S2 {1V^I) 

8. 21X_‘5 1-00 mnt 1 lui.l ^ 2i7. 

(ISOl) 

8. 212 -9 j,an 2(I''7J) 

5. 213i=S!. UK. «o-j jnra 2(lf.7.’) 2-'*. i'l.t 

(IWl) * 

I. Gonoral Rules of Procedure 
(1) The Pchemo of the ChaiiU’r cxpl oned 
U) Ilecord of Kiidi'tiiv. 

(3) Kiidoncc for the Defoneu. 

(t) KxBinm.itioii of Witno'.«ex 

[8) lAaminalioa of the oecii'od .onl UVitlcn 

Slatyiiii'nt 

(^) Ruloawith rcfnreiico to the order of Commit* 
meat 

(7) Jr.ig!ati-jte maj cunimit nt .in\ tiago of the 

W Power to change the order of comniUtal oi 
diicLarge 
W Joint Kafpiirr 

(10) Case cxcluaiicly triable by Sessiows canuot be 
tried by Mag^trate 

(11) MiseclUiicou? ilulc*. 

II. Jurisdiction. 

I*. Framing and oincallation of charges 

(1) Effect of fi-aniiiig i tharge. 

I. GENERAL RULES 


(J) Procedure 

(1) Joinder of charge*. 

(t) Cancellation of cliarge* 

(>) Tml by Magistrate himself after framing 
charge. 

IV. SuCQcIoat grounds for commitment 
[Ss. 209, 210)— 

(I) Object of S* 209 and 210. 

{>) Meaning of the term “sufficient grounds". 

(I) The I'uDctions of the eommitti&g Court, 

(() Powci to accept defence Cl iJoncc 

(7) Magistrates disciclion 

(0) Prociduro when majoi charge fails, 

V. Witnesses. 

fl) Magistrates discretion in suinmoniDg nitnesses. 

(J) All iiitije»«cs produced must ho examined 
(3) List of irituessca for defence [8. 211], 

(1) Power to examine Mitncsscs named in tho li«t 


VI. Irregular commitments. 

VII. MiEoallaneouB— 

(1) Kcrision by the Iligli Cuurt 

(2) Allied section— S 347 Cr V C 

(3) Sessions Judge cannot remand thn case after 
cooimittal. 

(4) Pardauashin ii ituesscs, 

(5) S 250 Cr P. C docs not apply to Sessions Cases. 
((,) Meaiuntf of “be«3ions Court", 

^7) Courts of Session in liritisli BLiachistao, 

OF PROCEDURE. 


(^) Thu Sclicine of the Chapter cxplaineet. 

1. 1,*,.. ,, . . — ^ 


Alter that, the Magistr.lto Las to diiect the 
accused to give in orally or in nnting a list of 
Ins Witnesses (S. 211) When the list lias been 
gi'eii, the Magistrate may, in his discretion, 


summon and examine any witness named in it 
(8.213) It ia only after all this procedure 
has been followed, tliat the Magistrate can male 
an ‘‘order of commitnicut” lecording briefly his 
icasous for it. (S. 213). — 12 It It. 521. 

(S') Iteconl oferiileiict', 

2. Magistrate’s .Obligation to record evi- 
dence— The Code seems to haic been carefully 
framed witb a view to provide that no one shuII 
be coniniitfed for trial, fiMxiif Aaiing a fair 
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I'ttOCUDUUi: BLiOItl: COJlMlTiltkt. 


tihlth he it 
B 3 i&]. *A 
tbe ciidunca 
. ■ ■ croafesscd, 

as in niai)} cases confessions arc rotractcil at tlie 

made Without taking any CMdcnce in a nrcliml- 
iiarj enquiry is illegal [Cf «. 10 - 1-761 It » 
the duty of tlic committing Magistrate to make 
a full and carcfii enquiry ,nto tlm offence and 
S oS^^^llit procnrable [I Dur. 


infoiimtioii If such witnesses arc not 'called' 
i.r? ?f ’'■"‘“'’“WeMn:! IhnMfcrsf .«ohW 
0 i-a. th^ tniHi if eoUeJ, an infcrenio aihersc 
tc tJia prosecution may jcasonaWy be dn.wn 
l-No such utifjsourable mfeicncc will be drawn 
be acciK-ed] 
121 ( 124 ) . 

(F. B*)* 


- l''os«utor IS not bound to call 
dl e'nleoce be bclioTe«, 

(f1b)X^ 10 A. 84 

in the presence 

commitment to 

u 1 * R ?<1 ’ ‘ tlieo'Klcneoonsrbich it 

not of 'vas lecoided wh.lo the accused was 
not ,ot crated on the charge-T- Weir 258 
of Vi, /I "“to commitment in Ihcabscuec 

of ti e accused himself. IS not necessarily .llegai; 
If tbi. accused, has been allowed to appear br 
awnt under S 203 — [2 W. R 30 17 C / 


(!i) EcUltncc for ihe Defrnve. 

®' “?Si_st5ate bound to examine dofonr 


SccTc k.SJS] J'^f'--«cc-[C 9 t}) A N. 306 
0. Sight of accused to call •witnossea _ 
to ti... ,™,, 

•” "qolratU; 

nesses heforo the cha"r’”o j"" 1 Wt- 

Kircs the Miigistrilo n dTscretiil (S 
nmino the «itne,s.H for^i^V 
1. tra„oa, 


djsclmigo the accused (S 213 ) [t ilocs ml (jm 
pel a ilagtehtc to emnmtjn uiid mihii/i» 
yifnss'M after oi eicn tr/urc tii* r/irirjr is/, amW 
Jf tlio Jla^islrato, for reasons to be recorJcl 
d-'cms it unneccssarN to do so — ^30 SI 321 


7- Acsuaod not entitled to repaatel ad- 
journments for calling evideace.-'l 

cannot myself see that the Slagistratt La: lo 
•ray way failed to obscnc, the pron^ions of tb: 
4 . 1 -cUon (S 20 S) It is not suggested that bf 
did uot hear all the eiiJence pioihiecd hfore Ai'" 
and that is all that is required by Die tint pan 
graph. The fact that an iipplication was niaJf 
on the date on silnch the accused was cojumittEJ 
to tho Sessions for summoning of further si! 
nesses, appeals to me to introduce no coaditwr' 
svliitli show that the proMslons of that «i^ti 
has not boon obserred,” — I’ei Jtiikm* C J- m 12 
608 . But See Rat 110 


JJxdiniiKtflon of ivittieifses. 


8 . The practica not to allow crois exanuii 
tion before tho charge is framedisiU 
gal,— The practice of a Magistrate in inqam' 
into cases triable by a Court of Scsiim fiol' 
allow anj cross csaminatlon, before be fraaui 
charge sheet or ontil such time that the eumtsi 
tIon in chief of all witnesses for prosecatiofli 
over, IS eontridy to law and must bo aioicleJ Tb 
wording of 8 208 Cr 1 > C makes it clear tin 
the intention of the Code mtis, that ns each wih« 
w’as examiued lie should Menu'idtAtif bs irc* 
examined nad rc-examiued, and allowed to P 
home The Code liss considernfion for 
and their coarenicncc, but this considcmtioa ‘ 
not always shared by Magistrates — 10 A J w 

SfeoC. K no 


0. Construction of s. 208 (2).-lt is liupo«“l''‘ 

to construe S 20 S ( 2 ) Cr. P. C as coafewsf f' 
the accused the light iflio thinks bt, tc **/ *. 
an order and to ha\ o ari ordei recorded tbit 


10. Cross examination after charge. 1= ““ 

enquiry iindei Cli. VIII tho JiBgistrate u 
liaxing drawn up a charge with a new to 
ncut allowed the accused to cross-exanuuc 
prosecution witness and as a result 
charge— /left? — it was open to tho Map*'” 
take that course. — 89 C. SS 5 ^ ^ 

11. Subs (2). —incorporates the dccisjun u' g'*j3S 
642, and increly rc-eincts the proii'iou*®’ 


642 , and merely rc-eincts the proii'iou*®' 
of the Eridcnec .-Vet, 

(.5> Examination of the acettm^ 
rfi'tffcn statement’ 


12. Object of the oxamlnation.— 

342 , xvhich art) the only pronsious 

nuthorlsing the examination of the occu'i^ . 

show that the object of that csatniiisl'o" ' p,D 
to obtain iiicrimmatiug statements “ “ jjia 
accused, but is only to cnahlo hiiu ‘iin- 


circumstances against him It is therci 
proper to attempt to make an neco'C' I 



08-213 ] 


rnocrtiiT.c orronr. convminXT. 


899 


ronfp*< M« roilt, hTforf (inr rrlli-tic'' wIiH'Tcr I 
Li« Ixvn rcc-'ni'*!— 2 C. N! T'"'? 0 C. M S'e I 
C 1. 4-T^i r.A TM, |f)M ^1*. (rrr AVrf.«* 1 
(•S'^)A N. ir. 

in. Exnmlnntion dlrcrclionary.— T^e 

H«n cf tlio ni-ru-M tn cnTOtnilni^nl. i» >n tli*- 
'li-crrtnn cf the Mnn»ir»i'“ Th** 
pnlr rx-^tninn. Mm nc...,.r,J «h,n Jc IhinK* »t 
Ti'v'pt.irr for tl " j-Tirpi**- rrxMinc I'ln* to pt 
J' hin Jinr cipcnnu’incp «j-pr*innc nrttn-t l.ini 
CS* ^XUn-l 210 Cr PC) If li*p nrru.p.* i< 
nnwilliiii- to *nl Trill to Piifmnation it »nflip«pnt 
for llip Mfi£n*tntp to tnxVp a hoIp of Ibp fA« t nml 
torocorilit n« A roAion for not Ptnminmi: tho- 
nmi«P(l to riich n nolo t! p prori-ioti* of aftt Cr. 

P. C. Oo not BpplT— 11 S .*,2 2W It f.ft 10 
low n 2.*, yponUo 1 !1 1. (s V) xrt Hut <;<¥ 
23 >1 Clfl 

Note— Wlippp tlip aeon toil wnnl* lo iiiaVo a atAtomont. 
s Matriftrtto n imt compplmi to refu-o to roronl 
it— IOC 1. .M) 

14. Written Btatemont by tho ticcused.— The 
filin? of a trniiru «titpmrnt it not oontcmi*lnto<l 
chnptor Win, fn trlnoh F 230 oootir* Tlio 
only proTiMon wlucli oontemplAtox n written 
rtatenienl it S 2*»C 'rlifch oociir« in Cli \\I — ' 
2 Woir 2V5 

(0) Jtutt'n tvtfh refn-rurf tn(/ironhr 
of rnunititiiteiif, 

16. Coamlttlng Magistrate not to write 
judgment in Sessions Cases.— Under s 200 
Cr. 1* C a Mniriatmto ii not notliori<ed to write 


1- D ^102 

le. Grounds Of cammitmont— how to be 
written. — In prcparinj? tliP roaiona for eommit- 
ment the committing Jfnpiatrato afioiilif inai’htH 
the et ulence, in the order in n Inch it ahoulil come 
under judicial conaidemtion Aa n ffcneral rnle 
chronolosieal order is the best [Oudh Cr Dip. 
10] A Ifnpistratc in his prounds of commitment 
should apeeificallj note « ith exactness and preci- 
sion, the proof npainst each particular prisoner, 
and the manner in which it is supported. [.» W.R C] 

17 . Magistrate not to determine the guilt 
of the accused.— .V Jlapistrato holding npre- 
liminarj enrjuirf, has no power to pronounce 

_ definitely either upon the guilt or the innocence 
of the aceused —20 A SO I ( lO?) , (’0 1] A. N 5 .• 
14 K T 200 \ n \ > 

18. Signing with a stamp.— The signature of the 
Magistrate to the warrant of commitment shonlil 
not be impressed with a stamp — 0 Jf 390 

18. Failure to record reasons illegal. — 

roasor 1 

24 C. 429 ‘ ' ' I 


(7) Mtii/ln/ratr iiietf/ cniinnlf at ainf 
Htnyr of the emte. 

20. S 3l7 empowers n Magistmlc in nnr trial nt 

nnr stipe of the proccdinps, when ho makes iiji 
Ins mind lo commit for trial, to stop fui-thcr 
I nnd commit the accused. lie may 

tliprcforc do so, rten n(ter lummoutng ihfence 
’ itnrwe ntul rnmiiiini phIij a fuc pf them 
*- .TIT liclonps to Ch X.KIV, nnd is not goremed 
l.T ilip provisions of of S 20S m Ch. XVIII 
7M M. 30 C IS Con 20 A. 201 j 20 A 177. 

(S) Power to rhanyc the ortler of 
ioiitiniltttl or (litchiirye. 

21. ' Power to try after" framing charge.— 

Wlierc A Mnpiilratc, yielding to the suggestion 
of the jde.idcr of the neensed, directed that the 
C1SP should lie tried by the Court of Session, 
Imt on A tcehnicnl objection being taken, ho 
Amended the ehnrgc, nnd intimated liis intention 
to try the ca«c held that tlie Jfngisfrato hid 
merely framed thc'chnrge, nnd arrived nt tho 
procedorcso far only ns R. 210Cr P. 0. lie had 
not therefore dircstcdyiimsclf of his jurisdiction 
to try the case himself 

12 B R 521 15 Cr 10 (C) 

22. r*— o"* I'sf.,-. 


23. Discharge after commitment illegal.— A 
Mngistratc having committed a person cannot 
afterwards on tho basis of n subsequent erent, 
discharge the accused A commitment once made 
can bo quashed only by tiio High Court — i A 150. 

24. Discharge after charge.— k Mngistrnte, who 
his charged on accused person with n new to 
conmmit him, cannot discharge him without record- 
ing further evidence— 2 L Ji 141 

25. No remedy even after wrong commit- 
ment on fbets, — An Assistant Magistrate after 
committing the accused person to the Sessions, 
recorded that he had made a further enquiry and 
that if ho had made the enquiiy before the com. 
mitnient he would not have committed the neensed 
— fWd— (on A reference by tlie Sessions Judge) 
fluit tho High Court was nnabie to quash the com. 
mitment nnd the accused must be duly tried hy 
tlie Court of Session —(’So) A X. 5.1 

(fij '^Tofiit PiK/iilry. 

28. Joint enquiry against several accused. 
— There is no provision in tho Code which re- 
qairci a separate enquiry in respect of each 
necused person prior to commitment Ati enqxdry 
mnjf fe joint although the Inal on eommitment 
cannot be joint under the laxe . — 7 B It. 4.57 1 
(00) A. X 2*50: But $ee (83) A X. .19 (’60) 

A X.256 

27. Proper course when some only of 
several accused in joint enquiry are 
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guilty of major offence.— ^yhen t«o op 

jnoro pci eons nre jointly iiulicti-d nndthejnria- 
diction of tho Mngistiate H ousted iu the case of 
one of tlicm, tiic proper course is to commit Both 
or ill! for trill before the Coiiit of Scssiens [ 1 
tVeir41S 1 Weir 123 (129). (’81) A X. 0- Wil- 
kins lOS Oiitlli Or. Big p 8] lint the mere fact, 
that there is a coniiettioii between a former case 
cnmmittetl to the Court of Sessions and the enso 
in question, is no icason for committal, when the 
connection is not of Buch a character aatoem- 
harass or prejudice the acca«od if they had been 
tried by the Jfagistrato hiinsolf. (15B. 11.993. 
Sev 7 3r T 187] 

(10) oxrlusivf'ty trinble by 

cfnninf hf ti'ifd by jHof/htt'ate. 

28. A Masiatrate should not treat a grave offence 
bevond liis juusdiction, as a less grave offcoee 
m order to bring It mtlim his jnrisdietion. since 
to do so IS to take upon hmi>elf the fnnctions 
of a Bupeuor Couit ('Of T 71] Incases where 
dfnih appears to have resulted from injuries 
I oluntaril V inflicted by the acensed party. Magis- 
trates ought to bo very c ireful not to take it upon 
♦hemsches to absolve the accused from the graver 
charge and convict him of huit or grievous huit 
only [Wilkins 112 Hat .282. 13 B 502 10 C 85 
3 r R 1891] Whore the act of aeeused amounts 


ui'Bii eiiiieu 111 uuiiiiimiuig luuucry, n Jtiagistrato 
cannot convict the accused nndei R .294 IPO. 
lie IB bound to c.immit under S 397 1. P C 
[Rat 476] The offence of making n false charge 
ofiapo being tnablo exclusively by a Court of 
8 -"’on dliould nolle tiied hv a hingistratc — 
[U t 9:52] ' 

Trrhn^ r. ....... «... . 


(Jl) iriicii ft rate tvlable hif Mfuftstvute 
may or may not he coiitmitietl. 

30. Case triable by Magistrate should not 
be committad.— This is the general mle An 
offence under S. <i of the Opium Act not bein'' 
triable by a Court of Session, a Magistrate is not 
conipcfent to commit the case (19 A 4631 An 
offonce under fi .20 of Madras Act I of 1866, of 
BiipplTing liquor Mithout a license, being nnntsh- 
able only by n Mairistrato cannot be committed to 


the Court of Sessions (5 M. 11 277 S.r aboil'’. 
R. 6] IlHttht fact thit an offnCrM rlisi's (off 
Irinhle onhj hy a Huyi-tinle in the econl H«iiA 
tiovld not jireicnt the coni'mllut of the Cise tot'* 
Sessions, if tlio JlngistMto thinks thatheemnt 
pass an adenunte 8entonce(21 C. 129] inie" 

■ - .• - -*• !— sas tojosbit » 

• not abirk ll' 

connnittiiijii 


31. Magistrate’s duty to try the case then- 

SOlVOS.~“We must, fhcicfore, quash tuuco 
mitmont and direct the Magistrate to eoncloa 
the fiial himscif. In so doing, «c t.sketheoew'i' 
to observe, that it is for many reasons 
ble in pr.actiee that our already overbartJea 
Conits of Sessions should still farther I* ^ 
dened with the weight of cases 
them by Magistrates, svlicre saeh , 

arc themselves competent to deeioc the 
and no overriding reasons exi«t 
to the higlier Court ’'—Per Dnich'lor oadSMS./ 
in 16 B. R 098 

(JJ) ^TheciUtucnitijWf*- 

32. Accused not entitled cotnpewahw 
on discharge.— .Ml that a First Cli 
tratc has jurisdiction to do, in « case 

of an offence triable by the Court of S ^ 
to follow the procedure in Cli -''‘“nn, gtJi 
In tint Chapter neither S .I-’'®’ ],« ta 

any place Tliercforo the 


..inee 'inerctoro 

innsdiction to award componaatiou t _ 

cd, svhen discharging them iinilei 8 -OJ 


—40 A 111.2 Rat 001, .g_ 

. Order of disoharee in 
209 Cr. P. C. may 1)0 validjr/" 
discharge by a Magistrate under S jjj 

triable exclusively by a Court of Soss'^» « 

. High Court, would be a valid order, olthoos^^^^j 

Magistrate uses the word? used in 8 - > j,, 

oI.ko.D in S m it tb'l" 

d.rerf the ericlcnce nnil is W.ir Mt 

,...»j/,mcce,o 1ms bece iiisilo 
, Magistrate ought not to 
in face of fatal toohmeal defect- ^ jp. 

the indispensable conditions 
Cr P. C, rrr srsnlirE » «-« ^'””',5 ;... 
committing Jlagistmte is not I'ci 

tertain the case and the commitment r. 

is illegal.— G A. 08 istr8t® 

. Power to direct subordinate p„tnrt 
to commit.— 8ee S. 4.20 in/"' L gnJ 4.’3 
M.apstr.ute and Sessions JiidgoJ s •’ 

Cr P. C [Of the High Court] -nt 

. Power to Quash a commits 

Xoles nnder .R. 216 Cr. P. C. 

. Cancsllationof thochargo.-5rMl 


II. JURISDICTION. 
Offence committed beyondBritUhlndia. 

—U hen the offence has been committed beyond 
the hm.U of Ilrit.sh ItuHa. the committing, 

3ln..istmte has no jurisdiction to Jnqnire into the 


n,l t),e S--*'''"' 


clmrges under 8. 168 

Judge has no iiirisdiction totry tlio stnte. 
tificate from the Politic-il Agent o ,v y. J i. 
commitment is therefore qinsheci. \ 
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39. COTimltmont by Court no*, haring terrU 
torlal jurifidiclion.— -'Vl.rro n Masn-trnl** 
Ptnj«r<wrn~1 In rnmniit !■> Oi*' l>nt Mvinir 
rn jnri.lmtlnn fn Il,r in «liirl. III.- tff. 

fticn i« nllnprsl In linir Irf'cn r imm>ll'' >t, cnm 


mil* Ih'' 
1,'.. jar; 

8 11 .112 


inn ct'k') 


ft Cn'lri 
tl.n ,,l,n 

.n.lr-r V 

’n '1 .I**; 


nliirli 
• rstIM anil 

17 M >n.* 


40. Commitment to a Sessions Court not 
haTing jurisdiction.— A coinmitmont »« nn 
ortlrr nf a Cnmiml Cmirt wln'ch rinnnt |jo *ot 
a«iclt* Mnic4t a fiiiTurc of justice Ims benn occasi* 
onotl tlirrby Wlicrc a ca'o is committed to a 
Swiotis Court li.irinir no territorial jariadiction, 
the Iltf'h Court without rettint; asiilo the oriler 
of commitment transferred it to the proper 
regions Court.— S H .112! 10 11 200: 2 11 15. 
3'»l ISA 310. Crm .10 M O'*?! HA. Itll. 


III. FRAMING AND CANCELLATION OF CHARGES. 


(t) V.lTirt nf framtntt tt r/iMiv/'*. 

41. The mere friminL- '’f « chirve BL"»m«i Ihe ne 

enfe.1 as rr'inirr-l In t» 210 «• .li*imrl fnmi. ntid 
dnn« not atnnotil In. an nrler nf e..mmitm»nt 
nhieh U. In l.e mvle nn-brS 21 » Cr I* V 
12 1! IS r.21 « Of 1st Ifil 

^2) Vmt'fihtrr, 

42. Charge when to bo framed.— Chinre i« 

to be fr\nie<l onlr when the ^ln^l•tr»ll’ w *ii«* 

fieil that tliepe ore •alfK lent emiindf for eommit- 

tin- If the tloni.tmte think* that the eretmda 
ore *o(Tieiriit whaterer the rea«en <>f this in 
lufTicienej' mat Ik*, he mar decline In frame n 
chnrtre nnd di'chart’c Ihe necn«i^l — II 1’ 22* 
Ste 8 D 200 

43. Enquiry must bo hold before framing 

charge.— A cotnmilline Mntfiftmte i« Imnnd to 
moke an cnriuirf before framinc a eharjre If 
he fails in hia order of commiimeiit to find what 
offenee, he think*, the nccti'cd has committed, and 
framca a cliarne g^uixj any rfn»nn* for 

ramr, the ord'T of commitment must be 
qnashed and the in'itnrr ihoiiM be njmin procee«l- 
ed With before anollicf Mai{i*trite P K 11*^1 

44. Froceduro laid down by S. 208 Cr. P. C. 
must bo followed,— A .'lasiatmte laqairinK 
into a ca«e triable hr the Court of Sc**iona is not 
empowered to frame a eharpo or make out nn 
order for commitment, until ahor he has taken 

all such evidenco ns the accused produces before 

him for hearing— 20 A 261 

45. Charge must be read over to the 
accused.— The Jlngistmto, wlien he has pre- 
pared the charge i* bound to read it to the 
Bccnacd and to ask him if ho wishes to hare any 
witnesses summoned to gire eridenec on his 
behalf at the Session*. 2 W. It GO 

46. « .a 


I to remit the fee parable on a copy of the charge 

or tranalation tliereof, « hen the i opy is gi^Cii to 
thencciiiod person. — lloil, of In'}. Not Nn 310 

of I'l-l.'v; 

(:t) Jolutlev of Churgr^. 

47. The sections of the Code relating to 
Joinder of charges,— nr., Ss 2i3to2i0Cr. 
I*. C and the ruling in 2*1 M G1 (P. C.) refer to 
Inals onlr and not to preliminary enonirles 
under Ch Will 26 M. GP2 i Bee 7 H. H. -klT : 
(00) A N 200 . Hat OIG • Con. Hat 025. 

48. When soporate charges should be 
framed.— 'Vhere several persons nrc charged 
with hnnng given false evidence, a sepnrato 
charge mu«t be framed against each person and 
each person mn*t be separntelv tried 

3 M. II. TiTii ('81) A N. 83 I 6 A. 17. 

(J) ConreUntion of Charge [S. 213 (2)] 

40. Where in an enfjniry under Chap XVIII Cr. P 0. 
the Magistrate after having drawn up a charge 
against the accused with a view to his commit- 
ment to tho Court of Sessions, allowed him to 


(."i) Trial hg Magintrate himself after 
framing charge. 

60. Where the llBgistrato, at tho suggestion . of the 
pleader of tho accused, framed a charge nndcr 
6 4G7 I. P C. and directed that tho case should 
be tried by tho Court of Session, but it being 
pointed out in him that there was no sanction 
as required by B, 195 Cr P. C , amended the 


himself of his jun'dictinn to try tho accused — 
15 B. B. 521 • Con. 2 C J. xjtxiii. 


VI. SUFFICIENT grounds FOR COMMITMENT [ Ss. 209. 210]. 


(J) Ohfect of Ss. 309 and 3JO. 

61. Object of the law m providing that the 
inquiry shall bo hcM by a Magistrate before the 
aeeuaed Ins to undergo a trial, in the Court of 
Session, seems to be to j>re\enl, </.c commi/mcnt ■ 

‘/ciw* in irJiTfh there U fio ren*onalle ground for 1 


roaiicfina Tbc provision of the law is cnicu. 
lated, on the one hand, to save the sobjects from 
prolonged anxiety of unde^oing trials for 
offences not brought homo to them; and on the 
other hand, to save the time of tho Court of 
6e«*ion from being wasted over cases in which 
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the charge is obviously not Eoppoitcd by snch 
evidence as would Justify a conviction • • * 

I am of opinion, that the i>owpr given to Magis. 
trates » * * extends to the weighing of 

evidence and the expression “sufficient grounds” 
must be understood in a wide aense — rcr 
Mahmood J. in 5 A 101 • See (’Wi) A X. 135 (I3C) ; 
Hat 740 3 ^r 351 . 14 W. H. Ifi 


(2) ?Ie(ni(iiii of the iei'in 
{/I'Oiiods." 


62. There IS a sharp divergence of jadicinl opinion 
centring round the term “sufficient grounds” 
Tlio first group of lulmgs of which the le.ading 
case IS 27 It ^4 interprets the term as if it meant 
‘ jiiuiia/nrif ■ grounds The second group takes 
it to mean “leasonablc ehaiieo of conviction nt 
the trial ” DAei<eU J in 14 51 T 200, attempts 
an interpretation which hardly carries us much 
fuithcr It is as follows —“I do not think that 
it IS possible to fix positively the limits within 
which the Magistrate should exorcise pnisdiction 
and prefer to express the rnlc negatively, by 
suing that he must not in any\v.sy encroach npon 
the functions of the Jnry ” 

63. The term as interpreted m 27 B. 84.- 

“The words in S 20*1 Cr P C. ‘‘sufficient grounds 

far eomTnifflniv" Iiava l.nAn Ia maaa 


for committing" hare been explained to mean 
not ground foi convicting, but nhelhei the etidence 
w to pul the aa-iited on hn /r»<i?, and 

sucli a caso arises, when credible witnesses make 
statements, which if believed, would sustain 
coiuictioii Tbo weighing of thoir testimonies 
witli regaul to improbabilities and apparent 
discrepancies is more properly a funetioo of the 
Court having jurisdiction to try the case It i« 
NOf nceeunrii thnt the itaifi^tiolc' thonld sali'fij 
him ’el) fiiHij of the gmll of the oceu^ed befote 
mnti«S fl I'si.ii/iifijicHt It is his duty to commit 
when the evidence for the pioscention is mffxient 
to i/isle out a pnma fiiete ea‘e against the accn«ed, 
and ho exercises a wrong discretion if he lakes 
upon himself to dischaige an aecnsctl, in lli 
face of evidence which mijrht jnstify a conviction. 
Secnl„olin 372 14 51 T 200 (Pc. Jlcnson and 
n, leu ell. T I) 2 5Veirro2 9 M T 71 • 2 Weii 
012 (00 A N 5 2(1 A 5G4 [Pc. A*«orJl 

21 Cr Cl (A) 21 Cr 318 (A) 3 X. F. 27 

9 0 N 829 21 Or 202 (P.it) 14 P R 1908 . 
1 P R 1893 1 L B 3tH 


64, The term as intarpreted in tho Second 
Group. "Under S 210, a 5Iagistrate should 
commit on accused for trial, when he is satisfied 
that there are sulliciont “grounds for committing 
tlic accused for trial” In m,j opinion, this docs 
ii'il mean that he do so, uAcncici there 

ei i'(r>ire fnfllcient to put the ease toajuig * • 

. A .Magistrate, in my opinion, need not make i 
order of committal, when in his jndgment, the 
pros.-cuiion IS tlcarly m-.^nent to the 

eoiiiirfio.i (•/ the nTuied, or the prosecution 

oiidcnceis clcarlvuntnistwoithv.” Pc, Sundaram 

A.!/-i. J in 11 M T UOO See also 35 B 163 
1. H R. 910 12 B II 923. {l B, R 223 Rat 

710 37 A 3*'. • 20 A, f.f,4 21 A. 2C3 • (OO 

A X, r, • 1 nv. R 10 . 7 0 x. 77 1 12 c x. 117 • 
1.5 Cr. 37.1 (M): (’15) M. X. 233 • 2 Weir 2(50 . 


21 Cr.328 (Pat) • 148 P. R 1903 i lOPr.IW 
21S P L. 1910 s 1 S 103 


(.3) Thefiturtlou!* of the 
Court. 


56. Duty to sift evidence.— “I Imre, for (otr* 

time, felt from examination of criniinal trinii 
that many Slngistrates are too hastv is 
commitments, or rather tlmt they do ' 

the thorough enquhij which. I thint, llerotiit 
to make previous to commitment ® j', 

murder, more e«peci.slly, there can be no 
thati/isfhe ,h,t,j of the 3fng,‘trale to *i(' 

II. ...I" 

II, t imitinl .. o«,IIU or loooaot »".l 

tl.« «rc..ril on thrf.cl>wl.i.kbeir ’ 

• • • •_! think every cnqmry sboald c 

been made previous to commitment, to "y' n 

voi onhj lehelhe, there vnt piefumption c] f 

of the accused, but al*nichether he traoinnoen 

Pe, JneUon .kin 14 W. R 10 


66. English law.— Under the f 

Act 11 and 12 Tict C 42, if the 
Pence me of opinion *’'f‘ ^ U, K 

not been made out “P*'**"*^, , -{(.rtit 
evidence entitled to n resonnblc deg , 
tliev must forthwith order him to {.JjS 

H they are of opinion-ihat the evide« 

cient or if the evidence rnwea a 
piobt, Ik pretnnipthii of S’uk tbej J . 
him to pmon to take his trial AltJ JPJ 
Justices have not to tri’ the c*® ' ^ 051"''^' 
cihfcnee/oi (7iec?e/enee ia „sT,mrh«» 

that there is a strong and probable p ^ 

that the Jury will ncfinit the necuy 1 
committed, they 


committed, they , Colem't' 

Seen X. Couk.o 5 Q B D 1 { >) Ercb”'‘ 

1 B A C 37 (BO) IlnUbnrya Lnav 01 


V0I IX*. p 320. ■ „it. 

6 7. Considerations Aeo a M'f 

ment.-“It appears to .bill « 

trate comes to consider— whethe 

shall not commit a case, he has to c^ 

gravitv of tho offence , the P''" . tb' 

which 'in his opinion it ought to b nccii'f' 

section niidev which charg con*"''^ 

person. He may no that 

nnv special ditficnltics in the ‘ ^„<.c a"'’ 

.a liiattci of some peculiar enter i"'^ 

-• no doubt other m-itters nho j, //irpi'^"' 

his consideration such ns the ,n,pof 

tant matter, whether he is to . .fiiicpari' 

or try it himself, solely by the wish ,utino " 


. Pel Ifenfoii J. in 42 B 172. • _ . |;e 

68. Materials on which the 

Blionid tnAe not merely el' tlio I,, tt ’ 

in .npnort of the P™'''"'' lit " 

produced on liohnlf of the ace fnr *' 

empowered to examine *'y, “ -ny cirC"” 

purpose of enabling liitn to seam'* 

tances appearing m hrid’'^!’'! 

find upon nil tlicse materials, f„rca.nnul"i’f 

, or not, tlierc are v I.T.. 

the Bccnsed for trial — ( 9*^) '* * 





403 


808.213 ] 


(4) I'oirrr to tirrrjft ttffr iirrri tilriirr. \ 

69. DisehorRO cn merits.— 1« i« tlotr fn>m P ' 

Cr. I’. C n Man.tralc !• t«» ili«i Iniv** 

if ),r liiat Hirrr on' i>»( 

cirjjt f'>r roniniitlnif lum f"r trnl 

tt >1 limply f},r jitfrnft it fi 

if } r f/f.r.vi ffif if it it r fi.t 

»_''fnrr. • li»>l « x* «*i"l 

III* juri* lid.iin, in ri|irr.ani|? nii <•» 


.Uf.t, 


ml I 




tint Of-f.ri..' -10 Cr. (C) :i*. II H’.l \ 
!V.l! ;{7 A-.'l*.*.- 17 II » IMO. ( I. J» G N 
. Dsfenca extracted from proROcutloii 
WltnesSC^.“U l« ««n witliMi iW imwrr* «if 
a 'Is/i.trnto In rr«>.« *“\atiiili'' lli** pirn'na ulmii 
*ittn «*i'i einl lo o'lnaiilrr wlnOirr tlio 
cianiinM <in luli-jlf of tin' utioii «irr 

cmliblr [17 li 11 tllO] Tli'’ wonl “witii«««<*s 
for tlio jtifrnr*'" in S 111 I {-’) fir** wnli* ri««>ucl» to 


friiiii til.. 




«.lr<l l» 


WitiM 


' tlio |in>«oviii 




61. Scope of S. 2ia (2) Cr. P C.-*'* (.') 

Cr 1* c i* iiiti nil' <1 to firm iilo for «!•<•* >n hIikIj 
tiiiifnrf rirnfM u/lrr ihf r/i<i> fo >>r/oi».;i. 
Ilir nijiirf if the rnie, n« to line no n'l.onnl'lv 
Joubt tint H tontutiim i« not *u.tainnlilo Jhst 
tliat cliii«L' iloo* not ni'l'l.v tlir rn f. 

flir ilefrnee inririt rutin roine iln'ilt vm ihe o.mc 
' mflieient (.'roumU' of « coinmitinl »« n 
/'"■I# case, nml It *till ri loflitit n mlttcioiit crouml j 
cren if to •■omo ixtont nrnVonvil ( Imt not | 
proved l/u}onil ronaoii.iblc iIoiiIjI to bo f-il'o) b^ 
tlic (Mdcitcu fur tlic ilvfiiKe I< H tH** 


lio jii«liilil>lo, Iiiilf.* llip roiiitiiiltin;; jragi*(rnlo 
conai'W* tliat n frim-i /oco’ entf liad liei ti tnado 
ont, nliitli in Ills jiiilirmc iit niijflit to Lo tried 
nf tlio.‘:c««oii».— 1.> M. ri!) (00) A. N. 107. 

2 WVir 2'.' 

04 Discharge before recording evidence.— 

T«i» |»n«m* were sent nji lij tlm fiolico on u 
rlmrpcof iiKinlcr, niid llic Mafristmto iliicliprffcrt 
«n« of tlicni, urn lejmc icronhng cii'Unrc and 
without rfiiinliii" any reasons tlarcfor IlcUl 
(/'«<■ J] 'Jlic 7Infistrate certainly liad 

jKiwcr l«i disclnrt'i tlu ncciMed ns ho did, hut 
Ik* should then and (here Inn c recorded hi* reasons 
for doin^ «o onder f* 20!) Cr T C [ H> Jl 3C2 ] 

06. When no evidence is forthcoming. — 

IMicn the ntcii«ed is j>ri«cnt and no evidence 
I* forthcomin? n^utiist him, and it is not slioivn 
th it the Mn,.|«tmtc oiicrlit to adjourn the enquiry 
under S StICr P C , he t* bunnd to <h*c|iarcc 
tlieacc«*ed [15 IV It C3] 

06. District hlagistrato cinnot interfere 
with subordinate Magistrate’s discre* 

tlOD.— S 210 Cr P C provides fliat a charge 
fhouMbe frttned andcuiiiiiiitniciit iindoonb w-hen 
(hcrcarvsullicicntgrnuiids fvrcoiniiiitiMg, that is 
to say nut merely ntlesratioii* ns to tlicoffirnce which 
ma\ or m.iy not bo crcdihte, but lucli grounds 
«« niiitig the J/flsri»b<r/e a* being sufficient to 
<up|>orl a charge A District Magistrate cannot 
tlicrcfvn* order n subordinate Jingntnito to com- 
nut n case, unU'S It ojipeiirs Hint tho httcr had 
no good reason* to discredit tlic prosecution wit. 
nesses and that iiicir cvidcneo was silfficicnt m 
lin to form the basis uf a conMction — 0 11 R. 


(S) Mat/lHfi’tttt H tHhcrcltou. \ 

62. Mere fact that oiTonce is of serious i 
nature not sufllciont.- 'Ibo mere fact that i 

• the offeiKB IS of a stnoiis nature la nat a . 
ground for coiiiniitniriit, if tho committing 
MagiUratc makes the liiiiliiig that there m no . 
sufiicieiit ciidcnco ngainst tlio ntciised If be 
does commit, it would amount nmoniit to an 
crroi in law.— 35 1’ II 1S78 j 

63. Magistrate not bound to commit in ony i 

Case. — A commitment to tlic Sessions would not I 


(0) Proci-tlitt'C trhen the major eftarf/ofatl/i, 

67- Tbc jiumaij object of S 20!) being to make 
jirotision for the pioccdiiiu in case trinblo by 
Oiurt of Session or High Court, tlic Magistratn 
m a case in which i» 111* opinion tliore is no evi- 
dence to warrant a clmrge cvclusiiely triiblo 
by a Court of Session, cannot piocecd to act 
iitidcr the latter pan of subs (1) of S 20'J, until 
he has “discliaojed" the ncciiscd under tho former 
iiart of the section— 21 Sf 130 liut see 23 M 
225 20C C33 


V. WITNESSES 


ii) ■''tarjfsh-afr'M ilisi-reflun In summon’ , 

iny u'UnrHsvH. 

63. It IS not incumbent on n Magislnile to summon 
every pcrsim named a* w itiiess by the eomjdjinant 
6 20S Cr P. C vests n di«crctioiiarv power m the 

Magistrate — 23 5V. Jl *1. 

(^) All tvilncsne^ finnlnct'd mnstjrr i 
f raminctl. | 


their attendance in tlie minncr proiidcd Ly 
S 353 Cr r C —4 SI 3_>0. 

70. Note. — It should be noted tliat tliero is a current 
of rulings to the effect that an accused person 
cannot be discharged in a warrant case under K 
253 Cr P C without examining all the witnesses 
nroilacedon behalf of tlm pros‘'cutioii — 5ee 3 C 
389 2.\.447 (M) A N. 143 (82)A. N. ITOi 

4 M 329 8 M H 4] 


• (O applies 

bo taken be/o-~ 


not I'flci the i«*uc of etimmons 


course for tho Mngistrato is to proceed to cnlorca 



40i 


lRUfeouL\n 


tSec. 


72. 


(5) List of witnesses foi- iJpfencc, 

Duty of Magistrata under S. 211 .— a 

io retiHire tlie acciiscti to givo a list of witnesses 

ciuestion Haro jou any eriiloneo?’* since the 
question IS ainL.guous and mi-ht s«g;ro-«t to H.o 
accused only an enquiry as to whetlier lie bad 
witnesses ready Jn Oourt. — 711 R 725 
fiTota.— Ihoujjh the language is imperatiro, there is 
nothing in it, winch Iciros it open to a Magistrate 
to prorent n prisoner from reserving his defence for 

IS entilUd to tefn^e to fumuk tht Juf, hut in 
that ease ho would not bo entitled as of right to 
have the assistance of the court to compel the 

>“a witnesses— [ 14 A 212 19 A. 

ontitlei 03 o matter of 
named in the 

rr Qxaminod.— 23 \v. R 

CR 15^’ R 7. 3 W.R.3^- 2 W.lto 

73A ‘ - - . 


luuueroi light, yet the Judge Las an inherent 


power, if the ffnnfes proper, to exorcise it, to suic 
tion the summoning of other witnesses than those 
mimed in the list delivered to the comniilho; 

Magistrate.— Per Strnij/ifJ— 8 A C6S 

f’oicet’ to crdmlne irif nesses 
In the list 

74. ‘ . 


cornnulttn^ iTagiitiate i« tiyt picrhnM fron eie- 
rinng hii i}i‘cietion under .S. 212, and from sum 
moning and examining the witnesses named 
the defence. Tho I.iw does not require tbit he 
should record liis reasons before eierti'ing meh 
powers. He is given a discretion whieh he wa.f 
he trusted to use properly, and it will br for 'he 
person finpagning his older, to satisfy the Su'ii 
Court tli.at ludiciat discretion has not been 
heforo that Court can interfere —18 1,380 Cl-" 
4 a L. (ap) 1. 

76. "Witnesseg must not bo threatenei-J' 
is illegal of a Judge to threaten n witne'J *i'" 
the penalties of the law, unless and ehtJ !>* 
shown 1)1 his evideuco that he n wilfulljs'ip"^ 
what IS false, or is persistently refusing top™ 
evidence of facts wliicli must be within his 
ledge.— 14 A 242 


iVI. IRREGULAR COMMITMENTS. 


‘■r not om. 

powered.— \ coniTnitment made bv a Mams, 
trato not duly empowered, nwr La dcccptcd'*by 
c Court to uhich the commitment Is made it 
V r 0 n"*ino Projiidtccd— Sic a C3> Or 

1 0 0 B 100. 2 A 39S, Co)7 n C L 55 

Court not having ten- 

6h]»h^ Jurisdiction (39) 

78. £ommitmeiit to wrong Sossions'.Court 

Sec (2) Jiirisilution (40) Sxpiii. 

10. Joint commitment of two onposinc 
ftotions,-,„ „ 

jj, 

n Tt *' * ‘'Hicr party under S I B I i» c 

SiWifK.ns J..’. 1,, *’ voinniittal lo the 

Iitule nn.i n f I'l’* "Uil ^hl>lIJ^l not be set 

■Jnv m (’‘‘i') A. K. W.- 


Cr. P. C— A chnrgo under S 802 I T. C i™ 
Under inquiry by n Sfngistrate of the H* 

The evidence for tho prosecuHon h'td b™“ 
summoned s the Magistrate at the rsquMt of ^ 
accused had consented to make a lord ’**1“^ 
tion, Tvliea the Sessions Judeo diri'CteJ * 
Magistrate to commit the accused to tho ic'*’®* 
He did BO Asithout examining any of tbs 
nesses for the defence, and without makio? *' 
Intended local inipection, /iclJ that the to® 
imtment should be qua-shed— Hat 91S. 

81. Committal without recording reason® 
IS illegal —The haw requires, that rca'o®’ '' 
Cojnjnitment should bo rceoided When: t 
Magistrate commits a case, which ma.v ti'"^ 
he tiled hy the Mngistinte or the Court o* 

Bion», tho rea«ons for commitment Binst looin^' 

rot merely reaxona for not ilncharging tb® 
od, hut rfn«on9 for eeutling him hefme tlio t-**' 
of actions. To commit Avitlmiit giving rM''’ 
amounts to illegality.— 38 B lU 

82. Commitment under orders of tbe S^' 
mons Judge.— .\n ordei of commUn'cn' _ 
none the lois v.alid, bccanso it is made 

aiico of tho direction given by the Scu’io 

Judge.— 7. P. R 1012. 


VII. 


PoLow'^"^"" 

C)urt ®t®BO.-Tl.o Iligl, 

stos..ortlieiaHe,-o (7. 5v'{’‘ *t any 


miscellaneous. 


84. Power to go into facts— The 

got liower to go into qac8tion« of f.ict, hid ' . u 
merely iu order to see tthotbCT the Mnci" 
Order IS proper, — 15 Cr 373 (.M) . 30 M- 



oj coMMiTMh.vr. 


465 


214-216 ] 


65. 8. 21S ns ft bar to revision.— 2i.M>nr« Un* 

rP^T*ion liv tlip Hu'li Court cif nn onlrr of mintnil* 
rionl tni'lo Iii.<lrr S 2in, 2H. ITT, ITs Cr 1’ C 
rxerpt on b j'oJnt of hw Itrtl wlfro b c«miinl. 
ment 1>x« J.orn Tnulo iin-Icr H Cr 1* C Ihr 
}Un'. Conrlln, f„U ^ „ r.. f,,-f i fo onlor . n/.. /.>rt. 
*nil to ronriilrr ttm proprn It «if Hit* onlrr of com- 
Riitmcnl— 12 C N IIT 

('■i) AtUnl nrrlinn—S, .'{47 i'v, €'. 

86. S. .147 is not lo bo road ns subject to 
8. 208 Cr. P. c.-'' TIT i- r...t •» W rc-nl 
B5 rulijrrt to llm proriMon. of S 2as Cr 1* C 

ami it i« Hut tlirn f'lrr iniprmtirr <n tho Mafc'i*. 
Into, nflrr lie ln« ilrcKird In ruminil the an ii«r«l, 
to nlioB tlic nccii*r<l to cro*« rnimne tlio «it 
ncfpc« for tlir pr<>«rcution or to call wilm*«ra in 
ilia ilcfrncr — Jrt C, IS I5at I'To Hui Srr .Ifi 
M 321 0 I. I) 121 (F.B.) 

87. S. 212 doo3 not govern S. 347 Cr. P. C. - 
Tlip Oi'crrtioii t'l'Tnton >Jnpi«tmtc to lommit 
a ca«o to tl.p Srrooiia iirxlrr S 31" •!»/■<» is nnlhrr 
rcstnrtrcl nor token nwaj meroli l»rrau«c be 
isBueil Buninnm* to ilefoncc «itnc‘‘«(8 iinOer 8 212 

and eTaminol tliem— IT M T 8.'l 

88. The discretion to atop further proceed- 
ings.— Tin* discretion in .s 3 IT to stop fnrllKr 
rrocccdinpa iIopk not jiisiifr ix Xto!;i«tralc to ilis* 
rcpirdtlio dircrttions in Si' 20S to 210. but onij 
rc(|uiros him to stop jiroceedincs vritb Ibc ease os 
atrial nml imtc.iil to commit tbe cose to Ibc 
Sessions for trial by that Court —30 It 321 


(:ti Si-itsiniiM Jiitlifc rrftijjof rrnunul 
the disc after coiiiiiilffal. 

80. Tlic Colic of Crimunl Proccdtire, iiowlicrc au- 
tbnri«ri Ibe rctnm of a case committed to the 
»c«*i*ins to tbc Mniristrato Where the accused 
rewrred tbc cron-ciaminalion of the prosecution 
witne««cs before tbo eommittin- Magistrate, the 
Sessions Jui1;,'e lias no power to remand tlie case 
for SHcli tross-esamination —2 Weir 2G0 

(4j VariUi Hash III witnesses. 

00. Tbc atUlidancc of Hindu ladles of secluded habits 
mu! rcspcctablity ns witnesses should not bo 
insisted upon xvhen no distinct charge is made 
ont —3 Vf R 4G. 

(4») S. 1?.70 Cr. I*. C. (toes not apjily to 
Sens Ions Cases. 

61. fee(l) General Hules of procedure (32) 

nHpia. 

(G) Meunimj vf "Sessions Court" 

02. Tbo term “Sessions Court" iu S. 213 means only 
one basing jurisdiction to try the case under 8 
ITTswjn-a— lOif T C03. 

(7) Courts of Session In British 
JSelinlilstan, 

03. Can try Cnropcon British subjects as well as 
natiTcs of Baluchistan nadcr S 3 of Reg VIII of 
lt>95— sr n. 1007. 


214. If niiy person (not being an Unropcaii Biitrtli subject) is accused before a Jlagistiftto other 


Person charpod outside proiidcncy. 


tli.in a Presidency Jlagi«trjtc* of liaving eommittetl an offence 


toirnsjoiatV^fth^Kuropean Bm^^ conjointly with an European Brilisli subject, -wlin is about to bo 
coiumittwl for Inal, or to bo tried before the High Court on a 
Bimilar charge arising out of the same transaction, and tbo Magistrate finds tliat there are sufficient 
grounds for committing the accused for trial, lie .shall commit him for trial before tho High Court, 
and not before the Court of Session. 

215 . A commitment once made under section 213 or section 214 by a competent Jlagistiiite or 
Qaashing commitments under section by a Court of Session under section 477, or by a Civil or Hevenuo 
213 or 214. Court under section 478, c.m be quashed by the High Court only, 

and only on a point of law 


Arranyement of Tfotes. 

R 215 (1893)=S. 197 (1672) 


1. Scopo and Application of tho section.— 

(1) Commitment once made can be quashed only by 

(2) ^°'**‘* 

(3) 

(») 

(*) -.-...UIC 


H. Essentials of a valid commitment. 

111. Grounds for quashing commitments— 
■what arc not. 


IV, Grounds for quashing commitments — 
what aro. 


VII. •• 


^»j ui*iumiUM<.i.i. ») u single juugc tilling on tbo 
Ongiaal Side of the Higli Coart. 

(4) S 215 gorerns Cl. 15 of the Letters I’atent, 

(5) Quashing no bar to second trial. 



ESsESlIVLS or VAUD COMUITMiN'T. 


!. SCOPE AND APPLICATION OF THE SECTION. 


(1) Coimiiitnieiit ouve iiunlc can be qtiashetl 
only h\) the JWjh Co«rf. 

1. A "Mj^jislrate after comTUilliu" an acensed person 
cannot r|i]asli liia older of commitment and dis- 
cliai^'U tlic accused Lccause ttic <.<imp1ainant states 
that he has- compounded tlio ca'^e— I A ISO; 
lit an 4J B 117 5 P. U 1S)U>. IG M. J 52>. 
2 Weir 2r.2 

[Note. ' A commitment once made b\ a Magistrate 
to the Sessions Court c.'iiinot be annulled by ln« 
allo^vinif the piosccution to Idc aiomproimse — 
2W H 57 3 

2. Magistrate cannot cancel his order after 
committing the accused. — A Mayistraio «iio 

lias Once couiniitted the accused to the Sessions 
has no pokier to cancel lus order and try the 
accused Inni'clf \ny order of the Magistrate 
to tins effect is iilhn uic> — 7 Bur 26'* 

3. Commitment can be quashed only on a 

point of law.— commitment ordw can be 
ipiasliod ouly on a point of law, c y n.mt of 
teiiituiial pinsdiolion lu the committing Magist- 
lato— 7Bur. T 2(1 13 B K 201. 11 A J.4f9: 

(SU) A X CU JG A I 

(‘■i) Scape of the section. 

4. S. 215 and 439 compared— S. 2I5 icfcrs 

to n commitmont niitdc in which ca<e 

the High Court cannot interfere except on a 
point of law But it is open to the lliftli Court 
to consider whether the Session Judge has or has 
not cxcTCibed apropo judicial discretion under 
K 43i> in setting aside a Mcgistiatc’o order of 
discliargc of tho accused and dircctins his com. 


(/i) II here the fieetioii ^Joc't not apply. 

5. The section IS inapplicable except to commitment 

made undei any of the four sectious spccifacd 
tln-rciii An order of commitment under B. 430 
or 'j2(i iiifNi cannot therefore bo set aside under 
tins section —27 M 51 fee 31 0 1 8M T.20'.- 
12 C .V 117 i'<'e 2 A JOS. Hut S-e 312 1*. L 

lOlJ 17 >[ J 373 

(4) At trUat '.fayr a coiimiltincHf van be 

yiufilml. 

6. The dictum III C C 5S1, tliat "ll.c JligL Court can 
ijuaxh an illocml commitment at nnrslnircofa 
cnmmil procetilitix " has no application when 
the nccii'c'd his hten put on I»h tri il and has 
pie nled to the eh irge [IS 0 i 2 Weir 202’. 12 CTL 
120] . 


(i"*) I’rovediirc. 

Commitmont cannot he annulled in 
part. — If the commifmtnt of a Europeac Bti'isli 

Bubject is nuaslicd on flic ground of any iiregn 
i.irity of proceedings, the cominitment of a per.''# 
juinth charged witli him should aUo be qua'lci 

—9 B' 2S8 (300) 

S. 537 Cr. P. C. applies in principle.- 
Though S .737 Cr. V. C .ipplies in terms to orJors 
made ill appeals or rexi'ion, the principles con 


grounds for .riuasliMig a conimilnient.— U l-' 
320 (S) 

Commitment made by Magistrate not 
having territorial jurisdiction, bwi 
the old Code, no orders from the Jiigli Coart 
ncccs^aiy to set aside a commitment aiaae 
Haffistr.itc not haiiiig judisdiction. at i J) 
•pS'i/atfo ^oid [5ce II C. L. OS i SO] But s 
couiuiitmcnt IS now only xoidable auu 
be set n'-idc as a rule, unless there I*?* ^ , 

failure of jiiHticc thereby. [^t’e^otc^oO 
S 20C s«p»n ]. J 

Commitment made Ijy a 
having jurisdiction over the offeDC^® 
offenaers.— If tho illegality ng 

tion of the Sessions Judge he max diicoa^ 
acciucd notwithstanding the coinmitmw . 
does not, ho should refer the case >'('“" “ ^,> 
r C to tho High Court for disposal —Hat ir.- 

Whata Seaslons Judge 
tho opinion of the Sessions Judge “ 
to his Courtis illegal he should refer - 
for the orders of the High Court, but th 
cioney of erideace against the 1’^®" 
ground for such a reference — 1 W. He. . 
Power to quaah conamitment to 
Court SesSoos I 

Court in the exercise of its ordHi'’ry 
nppellatc jurisdiction hiis power f® , .^r, 

iiuLent made to it for trial under he orJu’-h 


iiginal criiiiinil juiisdictio 


3(3 C 4S 

ovsDiioO 


ESSENTIAL OF VALID 


14. Pendent of noplication in a superior 
Court challenging validity ofproocod- 

ings —T lie filet lliBt nn iipphiition i« ]>cniling 
Ml n Superior Cmirt ]ii)iy im.' th it the pruLeeilmgs 


liw, and instructions issued lij tlic jv ‘a 

mi'sionoi. Tins should be done ' .'oDor 

receipt of the record so that it may ,oi>pI.f 
returned to the committing Magistra o 
the deficiencies, if there tire any. _d fvi 

p 10 Sef 2 Weir 2C0 [ns to powei to reman 
further evidence ] 

1 COMMITMENT. 

*>f the Mngi.trntL'B Cmirt may bo I'tsi. 

dots not, where tlieie has beii^iu . 
of itBilf render n cominitment iI10r»‘ 

825) 



r«n.yT»Ais oi A\r.ii» t 


407 


214.215 ] 

15. to ptm fln order of oammlt- I 

mont In tho nbsoncG of the flcsusoa.— ,* 

r,c N im 

10. Commitment mndo nftcr order of tionn. 


fcr. An 
of 1 


ilo nfJortlio 
il {rn*i> IliO Court 


It r 


• l»i 


tic 'IlL'l 

: n Mnc" 


nlii' 




«)iih 




it'ikt ntil 


to jiroo.'.! «u' 
tnr^forroil or n i 
— Cr i; n .1 il 1 ni 

Commitment byn Mogi'ttrnto not om- 
powered. V roinmiunriil i.it.lo t.x n 

r^to liitini; no jiiri«(ln I'on t» no rontmttnn i»t ‘nil 
». nUo^ritor n <• I. AA <*'''1 

. f.. . . t , ■•►.-tr.— 4, haring 

■ lion 

nm) t-n 

film) iitiJ.'M n fi.liin' rf jn*Ht" In* t'lr-tl 

(x :,17) -7 II, ir T irt I (' ITS lo Cr S7«> 

I'M 02 («>'() \ V t'O 

. Uaglfltrato being of opinion that ho 
connot puninh odequofoly. - ' 

MflffiMrntf I« of on thni lifctin no» tnlrtpintplr 

piiniiii lilt’ nrcii** <1 mi'l rfnnttiii* Inni to Cnn»< 
of 5ici«»inn tilt roTiimtinioi'i t« lopnl fit A ^ •*‘'J 
.V comttiiiTnpnt Iti n Mnpirirntc fomjit'ttnt t« trr , 
flml iiUk ri iitriipc III a 0*11*0 iiinifr f* 

IM I I* P 19 illppil ^t•ctlon Sol (.«;■<>). m wnii- I 
flitorv Ippin', iinprup^ on tiio AiftpiMralo llio . 
liiitj* Ilf *rj inir nnv Hnpmnt Mfo « i'** ‘^'t* , 

pdent to "tr> nml nliioli in )ii9 oi>niion onn 1*0 
micijinirh |inni<]ir(t h\ liim I’pfltlintr ti*'* ^^c* 
t'on with »prtion 207, it would pprm lliat «W 
H» t'lrpn to A MnpHtrnto tliscrelion 
f« cninnnt to n Court of Sp*«ion onlj* snoli of 
tlio«o wliioli lio 11 cnnipof^nt tolrrft'.m 

■ Int opinion, onplit to he tneil 1*5 anrl« Court bo- 
eanso tlie offmee enn not bo ni10f(Uivtelo |mni*»>oa 
iiy liiin^elf Tlmiipli tlio flue winol* enn l*o Im- 
po<ieil under S 100 la not limited, the Mopi^twlo 

'« liaa not aiijrpogtcd tint a yenr'* impw'onment nnij 
fine na lie* liia pow or to inijio.o wooM »’'>* 
be adcqu-ito pnnialimeiit” QO S ”*] I* 
illofil for j\ tmgiatmto to eonimit n r.iso, m 
trbicli lip cannot award ndeciunte pnniabnient. to 
the SesMOn*!. tlioiicli flic cage >9 ewInslTctj 
tniblo bv liiMi Tlioreforo the enmmitnjent of 
of a cisp under section 147 1 f C b* o Dopntj- 
Mnci.lrato is not illecal— f-’i C 429, But 
Ifl.A Ifi'* 

0 I-.— . . - • — .-J-.— 


freili OMdeneo cien tlioiigb Die order o! di.cbnrfre 
bn not been set n«ido by the flipb Court— 21 C. 
211 

• Commitment of a summons case is 

lUegal.—AVliere a Jlngistrato commillcd for' 
trial at the Se««,'»n9 Court a person eharsed willi 
oHences under S 3*2 and 41T I. P. C , ArW that 
there was no warrant in the Code for Ibe commit, 
mont of snmmons pa«es to fbe Pe««ioiis and that 
the rnai?ntrafe coiild bare biin.oJf awartled 


ndeipiite jiiMil'liinont' for the two ofl’ences — (Wi) 
\ N 2*0 

22. A commitment for nn oIToEca under S. 0 
of tho Opium Act is illegal.— m A. jai 

23. Magistrate bound to state roapons for 
commitment,- if a MnKi'tmto tbinbn Dint a 
«i«e tint c*elu*irrl)' trinble by tbc Conrt r>f 
.si.«fioii< mint lie poinniitfed. be mint atite his 
irioiinil* <11 tbe order In ennblo the ilisb Conrt 
10 jiid;re wbelber llip comniilfnl n made in tbo 
eoniiil et< rei»e of Die dl«rreti()niry power routed 
in liim br law — 11 II II. JS; J."* B It Pf)Sj3SB. 
Ill 

(H) 1 ! ftifiil roiniHttinf'uf, 

24. Commitmont at tho direction of tbo 
District Magistrate is iiiegal.— A commit- 
ment made by n siibordinafc ilngntratc, not in 
the otcrti'o of bis dneretion but in conscfiiienco 
of a siiifirejiion of tbe Plstrii-t Mn/riitrate n illp. 
jril —I*/ M 3‘». 

25. A commitment basod on eridoncere- 
corded while tho accused was not arres- 
ted fS not valide — 2 Wetr 2 'ie 

20. A commitment made without examin. 
ing tho wif nesses for tho prosooutioa is 
megal.-E4M 227. Con.ZW.ft. CO]. 

27. Commit’roo’nt without taking defence 
ovidosee is illogsl.— Bo nl«o a coimwUment 
made without eiamimnir Die wilnestc^ which tho 
acenned wanted to produce —nl A 2ai:£t]A 177* 

s.f sa tv. n. m (on) a. x aefi Cnn 2 vr. 11, so, 

25. • • I’ ' 


20. Commitment in fhee of fatal technical 
defect is illegal.— In fbeenge ofoffeneeare. 
ferreiitoinR IW *«/><, * ft eommitmenf would be 
illesftl wben the prelnnumry condition* reipiired 
br tbftt eection flro wnuting— -CA D.Si2JC.17C. 
(tO-YlO) I, n 3?7 ; But Bee 27 M J. .'*91 

20. When the charge Is not prorod.— Wben 
there IS no clear proof thiit Dio nccinod knew the 
properly to bo stolon, a eommitincnt for nn 
oflbnce under fll I. P. C. is illrgal — f’84) 
A. K. 14 

30. Commitment not illegal because prose. 

cutioQ staitsd on police report.— A com. 
nulment for nn offence under S 21 1 I P C la not 
illegal merely bocaose' tbe Maui'frate has not 
made n judicial enquiry into tlie complaint but 
hJ** proceeded solely on flic report of 'be police 
that the comphint is faNc — (* C. 5cel4C. 

707 (711) 

31. When commitment is undesirable.— 
Where A Slngislrafo commits a person for trial 
l»cfore the Rcssions Court for the offence of piying 
falwi evidence .before the Fame Se*sion« Jud^je, 
'the comwitinent is not illegal. It is however 
desirable that the JIagisfrate •hotiM fry the case 
himself, and if ^tbe *rn(ciieo which the .Matri«trafe 

* was competent to p.i«s was not »affleient, the 
f!e»«ions Juil^e Bboold refer the case to the High 
Court for enhancement of *ontcnee.— I Jl 3H (?13), 
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[Sec, 


I. SCOPE AND APPLICATION OF THE SECTION. 


(1) Coniiuitnieiit oiicc iimdc ctnt he qun'>hed 
vnljj hij the Jlifjh Convt, 

1. A Jlas'istrate aftci coiiiiuittin" an nccnscil pciaoii 
tamiot quash Ilia Older of commitment and dis- 
clnigc the accused because the csnipHinant afatca 
tliat lie has coinjiouiidod the case —4 A l.iOs 

1 j{ an 43 HU" sp r isiy la m j 52">. 

2 Weir 262 

[Note. -A CQiTimitmciit onte made by ft Magistrate 
to the Sessions Court cannot bo annulled by Ins 
alloiMii? the iiiusoeution to hie ftcomproimae — 

2 W It .'.7 ] 

2. Magistrate cannot cancsl hia order after 
committing the accused. — \ Mogwtiote uho 
his Once committed the accused to the Sessions 
lias 110 power to c.iiicol bis onlci nnd tiy iJic 
iicriisod liimsclf Any oidei of the Magistr.itc 
to tins effect is hUih i ncs-— 7 Bur 26‘l 

3. Commitment can be quashed only on a 

point of law.— A cowmitmeiit oulci can be 
quasiicd ouly on a point of law, o y naiitof 
Uiiitoital juii'^dic.tion Ml tlio coinmiltiug Magist* 
liite— 7B«r T 26 13 B 11 201 1 11 A J.4ias 

(Kl) A X CO 30 A 4 

C-i) Si'opc of the section. 

4. S>21S and 439 compared— S. 213 rcfeis 
to a commitinciit K'taalt'j made in wlncli case 
the High Court cannot inteifcio oxccj't on n 
point of Kiw lint it IS open to tlio Higli Court 
to consitleT w lictlicr the Session Judge has oi has 
nut exercised .i propci judicial discretion under 
S 136 in bctting aside a Megisliatc’s cider of 
discharge of tho accused and directine his com. 
niiiinant , and for thii piirpuvf the High Couil mmi 

the facts im tuH question' 01 Inn iniolied — 
[30 M 221 7 0 X 77 12 C. X 117 7 C X 

327 Fee also 27 M 31 ] 

(.7) H liriv the hcciioii doe- not upftly. 

5. Tlic section H inapplicable except to commitment 

rnnde under any of the four scctloDs specified 
tliorein An ordii of commitment Under'S 430 
nr 321 j i«/ia ennnot tlicrcforc bo art aside under 
this section— 27 M 51 ?«■ 0. 1 8M T. 20 > 

12 C X 117 .''<•< 2 A ays lJut Bee 312 1* L 

l'M3 1.3 M I 37.i 

(4) .If ivlntt slttjfr n toiiiiiiitinrnt *an he 
f/iinnhed, 

0. '1 lie ilictiini 111 G C. 5Sl, (iiat "the High Coiiit can 
(jinsh an illegnl eonimitmgnt at any stage of n 
eriiiiinil procccdiiii: ” has no application when 
the luciiicd has hein put on las friilandlms 
pi- ided to the rh.irgp [I &. G . 2 Wen 2<5J . J2CL 
1201 1 


rrocrditi'c. 

7. Commitment cannot be annulled in 

part. — If the cominilmeiit of a Buroi cjn Bn'rii 

siibjCLt IS quashed on the giound of nnyirffrii- 

Uritj of proceedings, tlic comiiiitmeiit of n piM" 
Jointly eliarced with him should abo he ^rjuashca 

•—SB. 288 (.300) 

8. S. 637 Cr. P. C. applies in principle.- 

Though S .^i37 Cr. T. C. npi-lies in terms 


i commdiiient.- 


gr^uiids for -qu.ishiiig 
J20(S) 

Commitment made by Magistrate no 
having territorial jurisdiction. Ln 
the old Code, no orders from the Ilijs'li Ceuit 
neccssirj to set aside n cDmiiiitinrnt insau 
Jlavistra'to not Jiaiing j’u'Iisdiction, ot i . 
ipio facto Tou\ [Su- 11 O.L BSi SB) 
comiintpiont IB non only toidablo and . 

be set aside ns a lulo, iiiilc«a there .j 

failure of justice tlicrcby t I'ote 
S £00»i'2>in] 


Commitment made by a ^ 

having jurisdiction over the offeucSj«_ 

offentfers.— If the lllogality the 


ttio uicgaiiiy the 

tioii of t)io Sessions Jiidgo ho may rf,t 

•st.in.Hiif; the 


accused notnithst.in.Hiif; the 

does not, he should refci tho case ”1’“” , 

r. C to tlio High Court for disposal — li« 

, What a Sessions Jndgo she,.lij“;r„„l 

the opinion of the SesaiouB Judge a eo 


to bis Courtis iiicgai no miouui .v. 
for the oiclcrs of the High Court, but t 
ticncy of ondeiice against the prisouo 
ground foi such a reference —I W. « 

. Power to quash commitment to ^ 
court Sessions ‘nmira' 

Court in the exercise of its ordnmiy 
appellate junsdictionJ.as 1.'“,“; orJi« 


appellate jurisdiction has power '1, . . ..j|„nrr 

mVtment made to ,t for trial under ho orm« 

or.g.iMl cnminnl i-vnininO 


lurflier c.i.ionc.'j 


II. ESsfeNTIAL OF VALID COMMITMENT. 


14. Pendency of application in a superior 
Court challenging validity of proceed, 
ingft ~1 ho fiiet lliflt nn uppliration pending 
111 ft hiiporior C,.iirl Jinijinglli.ltlinj.roceediiifrs 




Ihe Magii-tMte'd Court in •> '[ho 

c. n,,., 


of H'.If 
82'l 


214-215 ] 
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15. ItlsillesAl to nn order of commit- ■ 
ment In tho nb^cnco of the nesured.— • 
r> r N. Jin 

10. Commitment mnde nficr order oTtinnw- 
fcr. -\n or'Vr "f r i ntmlrn nt nf«rr tl f 

ri«o « xf f.ri1< rr - 1 1 'i 1.0 fn'in »t o C«iirt 

rf 11,0 c'.tnto.ti.M: Vt-.i;i»lr.,io 

It i. iHt n 'Ini:i*lr.-o i. jici fonit- t. nt 

to j,r..or .,1 will, n CTO vt.ul, It 1 '«n 
tnp*forro,l or « ill ilnwn I.r c' jnj't ‘oni nuiImiiiT 
— Cr 11 .1 c f 2J 1 -Oi' 

17. Commitment byn UnRlstrate not em- 
powered.- \ comtniltiirnt jutIo In n 

liitinir no j.in.iliot.or, ,• ro romrmtmont ..n.l 

i* (illornlor Toi.l tie I, -.-I (VI) 

18. Commitment by MttRlAtrnto not having 
territorial jurisdiction. r,.Tnmitm< nt noiio 

I'T n Muj: .Into I.snns no lomionit iun.iJioiM.n 

i» li^lilo to lio ini».oiI lint ilio irn imlontT i»n»T 1.0 

rnml utilo»« ft futun. <f jn.tir, lio* onrul 

(N .V 1 T) — 7 Ilor T sn 2 » I (’ I7v j*. Cr 27 '* 

17 M jn.* (s'.) \ V fo 

10. llBgiatrato being of opinion that ho 
connot punish adequately. - "hero »i>o 
M#p?»tritto in «f oi.iiin.ii iliftt liortiii not mWioftlol.r 
piitmli tlio nepu«fil ninl r«i»iunii« Inm to tl>o Conn 
of Pcrpifin tho coiiimitmont I* locnlfll ' ^ 1^'*) 

-t oommitmf Ml hr n Mnsumto <ompcir«t to tr\ 
anil pn*4 rontrnre in n rifo |llllll•h')1')(' nn<Ior S 
ICO I 1’ r II illopil ^^'clloll 2* I ('»/'o). >n man* 
'litorT tonn*, iiii]><i«o« on tho Mft7i«tn»to tho ' 
iliil.r of *p» inj: nn\ wormnt entr hIucI* ho is com- 
potent to tn niiil «hio1i in his opinion can ho 
ajlo'iuntolj iiiini«hc(l In him nomlinp this ooc- 
tion Hith sootioti 207, it «oiiI<l room that tho 
Trf'jriilatiiro hns tricrn to a Jt/icistralc «Ii«crction 
to oommit to o Court of ?o««ioti only rncli of 
thoto cfl«o< wl.icli ho M ponipotont totr.Ta*, in 
Ills opinion, oncht to ho trioil by riicli Court l>o- 
oanso tho oiTonco pan not ho n<lpi|uatoh jiunisIiPil 
hy himself Tlioiich tho fine nhioli can bo im- 
^ posfil under R ICO is not limiioil, the Mogistmto 
'' has not fii 2 xo«icil that ft yoai's imprisonment nml 
roeh fino ns lie has power to ini|io<o wonhl not 
ho nilequTio punialimont'' [8 fi 21] It is not 
' illocal for j\ imj'istrato to commit n c.nsc, m 
"'hicli ho c.innot nward niloqiiatc piinisliment, to 
the Sessions, thoiisli the ease is csclnshely 
Iriilile iiy ],,,„ Thoreforo the commitment of 
of a case under Boetion 1 17 I I* C hr n IJepnty 
Misi.tratp IS not ilicz.al — [.’t 0 d2‘l* Bnt fee 

tC', 

20. , 


fresh cnaeiioe even HioukIi the orilor of di«charKo 
has not boon set n«ido by the Fliph Court — 28 C 

21. Commitmont of a summons ciso is 
Illegal.— Where n Mspistmto comtnitted for' 
trial at the Sessions Court ft person charced srilli 
oITenoPs under S 252 anil 41" I. P. C , l‘cM that 
there was no warrant in the Co<le for tho commit- 
went of summons cases to the Sessions nnd that 
‘he mofristrate could haro himself nwanlcd 


mil fjiinti* |nitii-tiinrnts for the two ofTmcps — (OC) 

\ N 2M. 

22. A cammitmont for an oITokcd under S. 0 
of tho Opium Act Is illegal.— lii a. »<;>. 

23. Magifitrato bound to state ronfons for 
commitment. If a .'f.ati«tmto think* that ft 
n*p not csplii«lu'ly frisbio by the Court of 
•■..••i.ms mn«l he cr.mniittul, he must dtntp his 
cmtinds Hi thp ordrr tn cnnl.lo the Jli;rh Cnnrt 

wlirtliir (he poinniiltnl is made in the 
sound etcrci«c of the diserclifinary power vested 
in him t.T Hw — 11 11 It. Jfi J.-J b J: tKlR-SSB 
IK 

f//> il’tteiitliiltof a VuJiil cnnnntfiuritt. 

21. Commitment at tho direction of tho 

District Magistrate is illegal A commit. 

ment made hr n subordinate .Magistrate, not in 
the oxertisp of his discretion Imt in consequence 
of A siiirtrestion of the District Jlagistrate is ille. 
gal— l.-iM 3“ 

25. A commitment based on evidence re- 
corded while tho accused was not arres- 
ted is not valid.— 2 Weir 2'A 

26. A commitment made without examin- 
ing tho witnesses for tho prosecution is 

illcgal.-l 4 M 227 . Con 2 W, fl. 50] 

27. Commitment without taking defence 

r.ir1')A''<so so ttloirnl ..l... . ... , 


29. Commitment in face of fatal technical 
defect is illegal.— In the ease of offencpi re. 
fprredtotna lbj»«i.iHn rommitment wonld be 
illoml when the prelmiinnry conditions required 
hr that spption nro wonting— CA 08. "iC ITfi. 
( tia.'OO) I. n 377 . But Sre 27 M J. .503 
29. When the charge is not proved.— When 
there 13 unclear proof that the npcuspd knew tho 
property to Iks stolrn,' a pommitinpnt for an 
ofTciice under R 411 I P. C is illegal (’R4) 


30. Commitment not illegal because prose- 
cution staited on police report.— .k com- 
mitment for an offenco under R 2111. P. C. is not 
illegal merely hepuuse' the JIngistrato has not 
made a judicial enquiry into the complaint but 
has procecdoil solely on the report of ‘he police 
that the pomphint isfabe— (iC 582 See Hn 
707 au) 

31. When commitment is undesirable.— 
Where n Magistrate commits n person for trial 
before the Ressions Court for the offence of giving 
_ false evidence .before the same Ses«ion* Judge 

• 'the commitmcDt is not illegal. It is however 
desirable that the Magistrate should try the case 
him«eir,Bnd if ,thc sentence which the .Magistrate 
' was competent to p.a«3 wns not sufficient, the 
Reesions Judge should refer the ca<e to the High 
Court forenhancement of ecntonce. — 1 B an (313) 
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GROUND'S rOR QrASniNO COiniITJrCNT. 


32. r 


33. 


it incluilos a clnr^c under S IfO I P. C of an 
offence not etclasircly triaLle by a Court of 
Sessione.— (Tins rnling was made under the Code 
of 1872) —2 A 39S. 


34. Effect of irregular procedure.— Where a 
Magistrate lias not carried out the imperatirc 
provisions of law laid down m S 203 before 
committing the accused, the ease comes before 
the Sessions Court m a manner not contemplatcil 
by law nndthe commitment is illegal —{ G L U. 
129 (P. B.)]--But wbere, ns under S. 208 (3) 
and Ss 212 and 213 Cr P. C. the law allows a 
Magistrate a discretion and does not compel him to 
summon and cwtnmo u itnesscs for the defence 

and a Magistrate refused to summon certain nit- 

nesses for the accuse I ou the ground that the 
application for summons was filed too late the 
commitment is valid [ 23 M J. 3CS ] ’ 

35. Commitmeat of approver with other 
aoausedlllegal.— It IS Illegal for a Magistrate 
to commit an approver who has brohen the conli- 


tions ou which pardon was tendered to lum, akt? 
w ith the other prisoners in the case —23 B 433 
38. luitialllng in Stead of signing the war- 
raint is not material.— A commitiricDt is ad 
illegal merely because the Magistrate has merelr 
initialled the warrant of commitment in'fcad of 

37. ■. . ■ : . 


38. ■ ■ 

two sets of accused on (he ground that onepr 


80. ( 


7MII1 (.\pnv)xT. . 

40. Commitment by courts in British 
Chistan.—A commitment of an Europesn Brit ■ 
subject to tlie Court of Sessions by the 
Assistant Commissioner of Quetta is proper, ss* 
Courts of Sessions in Bcliiehistan have hr tie?'’ 
tion VUI. of 1890 jurisdiction totryFartr”" 
British subjects duly committed.— 6 P 11 


111. GROUNDS FOR QUASHING COMMITMENT-WHAT ARE NOT. 


41. (a) Where a Magistrate after enpjniry bad found 
reasons for committing for trhl on the merits 
the High Court declined to quash the commit’ 
m’nt— Hat “IS 

42. (6) Ii IS not a ground, for qnasbing a commit- 
ment to tlio Court of Sessions upon n charge of 
murder, tint the evidence does not on a perusal 
of the record appear to the .Sessions Jod^e to 
prove an offence other than an offence pnnisbnblc 
by a Magistrate Ist class. 22 P. II I{.82 JJnl sec 

43. (f) The commitment for trial in one and the 

same case of the cccufcd, some for robbery and 
the tost for receiving stolen propertT, foot bem" 
A >®‘“I''>«nblc) Hat 015. See COO) 

quashing a commitment 
that tiic Slngistmtc after commitment h.ad made 
farther enquiry mto the enso and was of opinion 
that It furnished scfflcicnt riasims for not 
committing the accused. ( S >) A X 53. 

** *" the 

Committing Magistrate s record to sustain the 
‘ rge, IS not atone n ground for qnasbino' the 
cnmmiltal." 13 H p oqj 27 M J - 


tlinn.H. 'I'mshing the commitment, 

aceo;..,/ 

47. to A commitm 


I not be quaslipil on tho 


ground that the ifaglstnate has 

cised the discretion given to liini by laiv. t / 

A N:25G. 

48. {/,) A commitment order ran not be 
merely on tho ground that the endcrfc 
doubtful Tho proper conreo trould be fi^f 
District Magistrate m such case to in«trflr 
Public Prosecutor to ssitlulraw umUr o 
Cr P. Code 7 Pur. T. 20 

49. {<) When theic is no evidence to jo'lify 
ment. High Court will not quash the comimto 
27 M J. S93 

50. (j) Acommitmcnt order cnnjiot 

mere ground that the punishment win 
Magistrate could have awarded would have 
suBicient— .11 A. J. 439. 

51. (jj) A commitment cannot be quashed 

High Court liocanso it is iiiconveniCTit 0 
erect — 15 A, J 756 

62, (i) X commitment made without in 

and merely on presumjdion is not 
point of law and cannot he quashed — * b - 

63. (!) A piimn /„r,e valid commitment shcilJ^' 

quashed on the grounds that the accuscil j 

Unlish subjects and that the 

committed within British India — Hat • 

54. («.) An order of commitment made j^iond 

lent f r 
then?’' 



IU.215 ] 
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f!Rnrs*n<! ron ro'iMiTMKvr. 


it p-'inU to tlic* ff nn improjvr ilit- I 

rr< lir>n on tlif p^rt of tlio not j 

ron*litn1o nn lUocnIilt will Ju«t5fy tlic I 

Iliffli Court in tjnn'Mric tVr Conimitmont.— IJit | 

no. I 

65 (w) Wlifro n Mnci'^mtc rnmriitto.1 n por*«n for 
triol lioforr tlio So««ion« Court for tlio offrnco 
of f«l»c c'lilonco l^ofor*? tlic rsmo Conrt, I 

th<? comtnitmrnt ntinnl )>o c|<iA<})OtI, n* tlioro wra« 
no jrrorularitr in it.— In »nc!i n cn»r, «« tho 
»ion* Jnilsro cnnnot nn'ior S 47-1 try tlie rft»o 
liim*elf, It rliotiM l>o tr»n*f<Tro<l in tho Bl>»rnrr 
of an .tdilitinnal or \««nf>nt Rc«»5oti« Ju«ljro to 
anolhrr ro-«lona Court -1 11.311 [ 

68. ( ) \ commitjnont of n pul.lio rorrant for on ^ 
offoneo committfMl liv Inm hut n't in Ini of'cmt 
cipToitr rin not lio for want of annction 

— 1.3 0’V. 120. 

67. {;) A contmitwrnt rliouM not lio <|n.n«liril nfior | 

ttio prisoner Ji.i* ploidM "not pmlit'’ nn«l li*i 
l■epntn^.l— 2tVcir 2rt.* C'-xtin CC hsi , 

68. (j) Wlirro n Ciril Jinl^rc lin« rommittoj n poraoii ' 
to tlio Court of Ro««ioni umlcr S 47S for ««ini; n _ 
fnrjrcil document, llm mere fact tlmt tbep-irty 
hai filed a ciril amt to e«tnlili"U tlie peniiineneM 
of tlio doeument ii no re««<)n to fiiinali tlic com. 
tnitmenl (or to order tlie ndjoiirtimcnt of the 
trial pendiDfr the di*po*nl of the *ml)~l^ fl 581 

59. Nets.— But in 2 IVeir 2C0 it hai been held that 
criminal proceedintfi on n chnrpe of forpery should 

IV. GROUNDS FOR QUASHING 

84. (i) DIsobedloaco of express provision of 

law— ep— in a lanction proccedint; under 8 11*5 
there was no prchuiinary enquiry . the sanction I 
was granted by n Court haring no jurisdiction I 
to grant It and it omitted to specify the Court | 
in which and the occasion on which the offenco | 
was committed —0 A 03 (fi.3)A K, 225. ' 

65. (i.) That the accused was charged with offences 
under S 203 and lOS P C but no separate grounds 
of commitment had been drawn up with regard 
to the latter charge — Ji«M — the commitment »n it 
present state was incomplete and should bo 
qoashed— 17 W R +4 

68. (c) Commitments can be quashed only 
when Illegal. 

See— Powers of the High Court 

67. (4) A commitment was quashed, first because 
there was no warrant for such commitment, the 
case being a summons case and secondly because 
the Magistrate could adeou.stely punish the offen 
der— (06) A X i>S 8 S 2.1 38 0 114 15 B 
R 948 

68. (/•) That the commitment has been made at the 

instance o! the Session Judge before the prelimi- 
nary enquiry la finished — (06) A N 300 

60. (/) That the accused has been committed to the 
Session o s n iij 

70. ( 'aminingpro* 

• le acensed sn 

. gal and must 

But Stt 36 


lie j>o«t|»Aned until the decision of n suit in w lilch 
Hie gonninciicsi of the document is in dupiite, if 
aiirli suit i* pending. 

00 (c) flat a commitment though hnsed on eiidence 
rccnrilc«l ui tlic 'absence of the nccii«od cannot 
••e qnsshed nftor the prisoner 1ms been put upon 
In* inn! and has jdeaded to the ch.nge,— 12 0 L. 
1211. Hilt 5ce C 0. CRl 

01. (') The fact th.it the >fagistrate inste.ad of 
tnshing a joint committal of all the accused 
(charged with the same offence) has a dnpted a 
d»rorcnt course — 2 IVeir 258 

02. (t) V commitment should not he quashed as 

illi gst merely bccnuso the Magistrate held pro- 
ceedings against the two accused jointly, “The 
section of the Cr P Code relating to joinder of 
charges (iii233, 239 etc. ) refci to the trhl of 
the accused The ruling of the Fury Oonneil in 
5»'"(i»«Tni<i J* R (25 M 61) followed recently by 
till High Court of Calcutta tn (lobiiiila Kenri I'R. 
(2**0 335) cannot be extended to preliminary 
enquiries held by committing Magistrates so 
ns to render the commitment itself illegnl becntisQ 
there no* misjoinder of offencet or offenders in the 
prehminory enquiry”— 20 M 502 See (’00) A. X. 
206 7 n « 457 Confrn— Rat 025 

03. («) Tho mere fact that the offences disclosed by tlio 
eridence taken at flic preliminary enquiry are not 
esclusitely triable by the Session Court is no 
ground foi quashing the eommitment — 7 51. T. 
180 

COMMITMENT-WHAT ARE. 

71 (h) The fact that there is no crideuce from which 
guilt may bo legally inferred is a ground for 
quishingthc commitment —9 C X 829 But Jee 
(84) A N 4U 

72 . (i) losiifficioney of eridence has nerer been irentod 
a* a ground for quashing a commitment but this 
Court following the principle laid down by the 
Courts in England has held that tho absence of 
evidence to warrant a commitment is a point of 
law and may furnish a good ground for quashing 
th« commitment —-5 C N 411 Coiifro— 27 Bf. J, 
593 

73. (i) A commitment by a Magistrate for an offenco 
under S 216 I P C without obtaining proper 
sanction under Sec 195 supra (X B the piu/wcrf 


to*tlm High Cour*t— (1893 *1900) L B 377 ' * 

74 (k) Tlwit a Magistrate held a joint enquiry in the 
case of four accused persons who were charged 
with different offences under Ss 211, 214, 463 and 
|03 I P C, Md that the procedure was illcgnl 
and so much to the prejudice of tbo accused, that 
the commitment must be quashed R.it 925 . Contra 
26 51 592 

76. (1) That the only grounds on which an accused 
ptwon was committed upon charges of abetment 
of offences under Rs 193, 190,471 I. P. C. wero 
(]) that a servant m the employ of the accused 


t-. 4s, Hit 975. 
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rOIKT or LAW — ^MEANIXG AWD CASE. 


[Sec. 


gave false cridenee nnd produced forged docn- 
ments at the tiial, (2) that the accuse*! was 
present actually prosecuting those suits, (3) that 
the evidence, i£ believed, would have supported 
the accused’s ease, (i) tli.at the accused had some- 
times made collections and tested jawobundis, 
held tliat tlio commitment was not proper and was 
liable to be quashed— 9 C. N 829. 

76. (m) That the conditional pardon tendered to an 
accused person was forfeited anil he iras com- 
mitted to the Sessions Court for trial along with 
the others charged With tho Bsmo offence The 
commitment was quashed, because ho had no 
opportunity of cross-CTainmmggtho witnesses — 20 
A u29 

7 7. (n) That the committncnt of an approver was 


made before tho completion of the trill of tLs 
principal offenders, the commitment wis quwliei 
14 A. 330 

78. (o) The High Court can set aside an order ci 
commitment wliich icsts upon a misipprelifsion 
there being no evidenu’ upon winch the orJorc'n 
be supported — 2 tVeir. 2G_' 

70, (j) Commitment duly made could be tjuasliedwhct 

the evidence stopped short of a ca«e which cwiU 
be properly left to a jury.— 5 0- X. 411 
80 (9) Thninn order of commitment was made 

the District Magistrate in contravention of S W 

(a) Of P. 0 without giving the accused an eppor 

tunitj of showing cause why the 
should not be made. — 15 M. J. 373: 31- 
L 1913. 


V. POWERS OF THE HIGH COURT. 


81. The High Court can quash an illegal 
commitment at any stage of criminal 
proceoding.— G C. OhI Dm see Note no 0 
Slipill 

82. Where accused has pleaded to the 
charge. — Where tho accused has been put upon 
I11S trial nnd has pleaded to the charge, ho is en. 
titled to hftNO the trivl proceeded with The 
commitment cannot bo qinshed — 12 C. L 120 
1 S 0 

83. . 


Dili see 0 A OS, (’84) AN 14. 2C J 40 9C 
N 820 0 C N. 411. 

84. Where the High Court has foil juris- 
diction to outer into facts when the 
commitment is under S. 436.— S 215 bars 
revision liy the High Court of an order of 
commitment made under Rs 231, 214, 477 and 
478 Cr P C cicept on a point of law. Hut where 
a commitment order has been made undet 
fi. 430 Cr P. C tho High Court has full jurisdic- 
tion to enter into the facts nnd to review the 
propnotr of the order of commitment I2C If 
117 7 0 N 327 SOM 221 2S P W. 1913. 


Note.— It is doubtful if the Criminal Appf’h'' 
Dciich of the High Court has 
((ua«!i fv commitment made to the_ IIip' . 
for trial under it? oidinary original cfi 
jurisdiction 36C. 48 A commitment can M 
aside only hy tho High Conrt. IC M J "• 

Or 09 

> When High Court Will not interfere - 
(.1) “Asa Magistrate after enqiiiiy 
for committing for liinl on the t , 

declines to qupsli the committal Cr. Ih 
(h) High Omirt will not luterfeic, where a 
trato in bis discretion commits an . 

of opinion tliat the accused can not be aiic i 
punished by him — 11 A J. 430 
(c) Though a commitment to a 

lo’ilj 

330 


Delay in moving High Court. '' hi,' 
accused waited for a month nfter t 
been committed and took tho objcclio . ijhi 
the case being called on at the an'l 

was not entitled to any great */n'' r''i 
his application under S 2l5Cr. I.l' '■ 
to be entertained —12 C. C09 


87. 


89 . 


VI. POINT OF LAW-MEANING AND CASE. 


Moaning.— The High Court lin? power to 
mlCTfeTo only if the Magistrate has i^noml or 
cojifriitriidl oil rr/,rr»i j>roii««.>n of the Cotie 01 
ronir olfitr ]■< 01 mnn of il,e Ittii [(*00) 2 Wcir235] 
It will interfere if tho Court below has not 
adopt) d tl><‘ proceiliiro laid down hy law bat has 
followed a pro) ediire of Its own. [10 A J, Itl] 
It has been hold that where the onler of 
coniniitni'*nt reiti'd upon 11 misapprehension and 
Ihrfe ir" n ni ri 1 Inire, iiprm n hicli the oriler could 
he Biipp'irted, the iliffh Court had jurisdiction 
to set aside tlie order (2 Wi ir 2G2]. 
InHufflcionoy of Evidence.- Want of ovi- 
ill lice to Cfinnert the neeiiscd with the nlleged 
ofT, nee is a d. Art in fiiir snlflcitnl to justify the 


nuasliing of the commitment I* 

U U.2C.J ir.: 9 C K 82M. 5C.> 

C 740 (P. C.). 9 L H 208 Con. 13 i* 

7 Bur T 2fi 27M.J sn)] , 

. Note— In 14 0. 740 (P. C.)l ‘Jeir b" 
of the Pniy Council held that , _ot nl-^' 

• iUcncc to go to a jury ‘bat d^» -n 
of fact such os arise? o" «''<• 


act such os arise? on pf iM 

h„t n iiuc?tion of law for the consKii^r/ffoa 


lint n 
/ndg 


The contrary view.— Hi ' ..jon timi 

.Ira.ttrUi and He., lor, JJ. were ''•""f p, 
High Court cannot iitiiiBh ..j-nce 1" 

on the ground that tliere I? 
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fiT'im.ititir ■« r'v i'1 1'i » iJ**’ 

cliirk'i'* Til" *im'' »n« Jilrt* in 27 M 

r.'ll l.r .‘JintT-^n .Viiro«r T>n'j>J] J 

C N CTti. : IJiir 7.2-1 

81. Tho toil to bo npplIcJ.—Tti'’ wiurii 

fVouM 1.0 ajijilir 1 t'l Mf^’i In wlioilrr n c-.mmittil 
cnclil or on.:1it O'"! I- l-o nn lo o!! Oio t^ot« i* ||n« 
fl*«umtnr t1.lt t’lo wlinlo «.f Ijio fTi'lon.'o nrni»*t 
llio )■ trno, I* tl.orr n ri*-* fit to i:« lo 

tlio j'lrr® If llir niiiwof N fi'> — ition it coin 

Tn'ttil I* irnp”.«p'r n-i I o irlit nil lo I-'* mil' 

n c. x *'2 • 

92. Tho rulo applies oaly whoa tho com- 


mittal Is under tho four scctionfl spoci- 
flod in tho Section.— See (l) Scope and 
Aj-plicitii-n (l) S'lj'i'f’. 

03. Tho want of toritorial jurisdictioa in tho 
Mngistrato who holds tho enquiry is a 
point of law— 7 lliir. T. 2r!. 

04. Commitment in n Soasions Case.— I'Tiere 
a Mninifralc finding.’ ll'it there "ni a frimt fade 
Clio ntniiiit nn nccu'od per«on under .Si 352 
nnd 117 I 1’ C eommittccl lijm to tho Court of 
,Sr«iiitii ArM tliat tlio cemiiiititicnt iraa jcrong on 

.V X 2S 


VII. MISCELLANEOUS. 


{J) U’/iaf It rvidrurr fut' 

rtniiinltnmit, 

05. When there i« rrMene- ll.it a forv'-’d 'I'" >•“'“•>1 
wai Died on hehilfornn neeu-nl j.er-w wiih hi* 
kno^ledje or under hi« nt«lruetimt* or «»ll> 1»' 
ajiproril winch mivht he pr-ixe-l hj tlie c-oduct 
of the aecu«o 1, It cm not he rinl then* n no 
cri'lenee on nhich n cim-nument cm Ik- nivlc 
[4 C X cjtiJ V\ lien an opprin or fnl« to oct up to 
the condition of liH pirdon, the ^^RCl«tr^^e cm 
p commence tlie cn-juirj* ai nciiii't the approior 
and commit him to iiLe hii trul nJen< with chc 

other ncca«pd— ISC S'O, 

(3) J'ou'ri’i* of a .Scu'iioii 
8- Tho Sossion Judge has no power to auiiU 
a commitment cron if it ia illejil an. I to ilireit the 
Majlutrato to trj tho ci*e Innnclf— 1*1 M J 5i> 


/•.VI (‘niiiHiffiiiriif hi/ it siii(/li- •Tm/i/r sHliui/ 
on thi' Oriijinnl Shiv oft/tr lliyh Vonvt. 

07. Xo appol he* nffninst on order of commitment 
made nnih r S -ITSCr T C by a Jodyc prcsidioff 
on the Onjrmal Side of tbo liiph Court in the 
coiir«o of the trial of a sniC etcept uoder S 215. 
Cr P C -37 M J or, 2 

(J) S. 3J-’. fioirnii. CV, lHof thv 
UUi-yi Vnii-ut, 

08. Cl 15 of Ihe Letters Patent n controlled by the 
specific protisioos of S 219 Cr 1’ 0 —37 M. J. 092. 

(Z) Oumhin/f no hut' to HCroinl tt'Utl, 

00. The <|m«htn;r of a commitment, will not at pro. 
rent the ncco«ed from boin^ charged again with 
the offence —27 M J 303 


216 IVIr... tl.c aceu. 0.1 In. (ri.i-n m l.'l of «ilnc«o. imJcr .ccl.on 2 U ii.id l.A. bcoa 

.».«««. to oom„„tlo,l f..r tr,.,l, ll.o Matj.olnttc .l.all ..mmot. .ncl, of the 

«n accused is committed w itiu-ssis iitclndcd m tlic list, as Iia\o not nppe.-ircd before Iiim- 

If, to appo.ir before tlie Court to u lu'di Uic accused has liceii committed 
ProM-.Ud that, where the necusL-d has heen comimttcl tu the High Court, the Magistrate may, 
Ins discretion, leave sue!, witnc-scs to he summoned by the Clerk of the Croun, nnd such 
itnesses m-iy be siimnioiied nccordiiigly : 

Protided, also, tlmt if the M.igistrale' thinks th.d any witness is included in the list for the 
W...I .. pur|».. of .oXRlfon or .lola,-, or of detat.n,. tl.o c,„ls of jn.t.co, 

tnessoolcsB deposit made the M-n-’istiato maj rctluire the accused to s.atisfj him tJiat tiiere 

'o rca.oiiaMe grounds for lielie.ing Hint llic c.idcucc of nncli nitncss is niatmal, nnd, if ho is not 
nialisfied.nmyrotusolo summon tl.0 ...toes, (record.ng l..s reasons for such refusal), or may 
'fore snmmon.a.. Inm reguiro such earn to be deposited as such Magistrate thinks necessary lo 
'fray the espense of obtai.nno the attendanoc of the .v.ti.e.s and all other proper crpenscs. 


Notes. 

P 351)(1S7J)-S 22S (15151) 


1. procedure on application for summons. 
)'liere an applioition Ima been made foranmnton. 
>ig defence wiltics'ca llio Magistrate is bonniJ to 


piss an ortUr cm it. either granlio',' the prayer 
or refoaing U. To mcr-’ly pi«a the order "fiU " 
Is improper — CC X. 5is. 
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BONDS OF COUPI^UNANTS AND ^\ITNESSES. 


[Seii. 


2. Procodxire, whoh summons' has boon 
disobeyed. — Where witnesses aammoneil by n 
party have neglected to obey flic summons, be has 
a right to call upon the Court to compel their 
attendance [GC N. G48] Where a witness cited 
on behalf of the accused was summoned to 
attend on the day Grcd for tho hearing of tlie 
case, and owing to some delay in the service of 
the summons the witness did not attend, helii 
that the Magistrate was bound to make a fnrther 
attempt to secure the attendance of the absent 
witncss~[4A 53], 

0. Eight of the accused to cite witnesses.— 

A prisoner is entitled as a matter of right to have 
any witness named in the list he delivers sum. 
fnoned and examined. — [23 W R 5f>] 

4. The only ground on which Magistrate 
may refuse summons.— The onb gionndon 
which a Magistrate may refuse to summon a 
witness for the defence under S. 216 is when he 
thinks that the witness has been ineiKded in the 
hat fui the pwpo^e ef tcrafion and dcJaij He 
witlk not be jnstiRcd !» refusing to summon such 
witness merely on tho ground that lus testimony 
would not be mateiial or reliable— (’82) 2 Weir 
2C3 fee 3 C 573 


5. Magistrate cannot enquire into the 
nature of the defence by virtue ofthe 
second proviso. — The second promo docs not 
nt all onablo a Magistrate to enquire generally 
into what tho defence of the accuseil is to bo, 
.ind to consider whether he is absolutely to abstain 
from summoning the whole of the w itnos<’cs cited 
by tho nctiiscd — Per Jnelson J— 3 0. 573 • See 
8 A GG8 


0. Court cannot coudemn a witness before 
hearing his evidoncs.— it is not open to a 
Court to decide on the credit to be attached lo 
the cvulcnie of a w'ltiiess before it has an oppoitii* 
iiity of hearing it A Sessions Judge exceeds 
ilio discretion given to him by 8 210 Cr. 1’ 0 
in refusing to adjourn a c.ssc m order to obtain Uie 
ciidtiKc (if two absent defence witnesses, on tlic 
groinul tint they arc persons of very ordinary 


status and their endenee would not cairy uiucb 
weight.— 19 M. 375 C R. L (ip) 65 
7. Magistate bound to record reasons for 
refusal — Under S. 21C when a J[3giaha(« 
referses to summon a witness included m 
list of tho accused, he must record Im 
for such refusal and such reason must show tne 
evidence of Bocli witnesses is not material Ti? 

fact that the Magistrate thonght that the reasot' 

assigned for summoning a witness wer* 
suBicient is not a sufficient reason for rnosu? 
to summon him —rert'iljc C J m 8 A. CCS ^ 

0 C. 714. 

Power to refuse summons must be 
ingly used.— An order by a Magistrate 
lag to summon witnesses for tho defance 
out their expenses being paid by the ' 
though legal, should be. parsed le^ epaf f j 
a id IS improper in a case m winch the ok 
is unable or iinw illing to deposit ^ 

result is that he is convicted without his ^ 
licing heard, Bpeeially if tho cas^e is one i 
a sei ere sentence is inflicted — 7 P. B- tS9 

0. Magistrate bound to fix 

deposit.— .vilhough a Magistrate 
to refuse to summon tho witnesses rcil 
the defence, if tho accused 
I.I-. n.vnimda foP bellCVing tll»* ‘ 


8. 


him that there are grounds for believing ^ 
are material witnesses, unless Viitli "t 

sited, he IB boptiiti to fix the „(/,« 

tonaiders 7ieet»aary to defiay thf «« 7„,,fflntc l»' 
ilnnce of the pertom anmmoncl and to i ^ 
readiness to issue summons on that nmou>‘ 
deposited — 411. H 81. 

Cost deposited 'under the 


provision authorising a forfeiture to ‘ ^ i 

nr,1nr flirecUnir the forfe V'" ,„t, 


ment, an order direcUng »<.- jpiiw" 

deposit mndo by a piisoiicr nnder im 


s erroneous Tlie deposit should he to 

the jailor i.i trust 


any jicrsou anthoiUed by the depositor 1< 
it— C M, H (ap) 0 


217. 


fJ) CiHiipliiiiiuiits ami 'wiliiexaes for llie pixjsecutioii iiiiil defeiicf, whose ntteJ 

„ , , , ... before the Court of Session or High Court is iieces'.uy 

Uoiid of comphiiiiants nml witiie**es, . , ” , i r , t.iiii bo'* 

appe.ii' befoiti llic Jlngistrate, slmll execute befoie ^ 

Iniiiliiii,' tiicinsfUrs to be in altcmlanee nlien called upon at the Court of .Session or ibg ‘ 

to pio'-eciite or to give CMilciice, ax the rase may be. _ 

(i?) If liny (•(iniplninant or witness refuses to nttend before the Coiiit of .Session oi 

IKUiittini in iiivlody in cii«c of Coliit. or execute the lionil !ibo\c directed, tlie ,m j,i. 

r»fn«cl to ottmil or to execute boii'l detiitii him in cnstwly until he executes silcli Iwnil, or U''^ ^ 

nlleinhiiice iit the Court of Session or Higli Couit ix rerjuired, w lieil the ^ 

him in cnstiHlv tn tlie Com I of >*essicm or High Court, as tiic case in.iv he. 


IcvH ''' 


Ifotes. 


•ovary 

V wliiili 
loilll of 
er Ihrle 


'iltli'Hi'c i« /"I- ll'C ,--- I 

•* foi llie Mngislrufe In .h-U'K- 1'** 

•in- II, . l,ll,■„,l.,■..■c■ ot 11,0 .,l'io>''‘ 
•rimx'iituiii. - (’8*) I' 


1 . 
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•“t in r.Mi .VT\n\ 
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2. Witnesses cAnnot bo required to furniBh I 

Rurelles — \ >tpiti*in>lr, nr.kr tli« ►•YUon. 

1i*i fir, jnn-l.rtlfn lncs1M..r 1-^ti'N »-.*». 1 

tior I »• Ic tlir j>o»irr tn rrqtiirr* rrr*! • ■ 

from fcdi «itrir>tf< «|n >in\r nrtrr 

«rr<'’'rc<llKf,„(.l,im S W I! .*,7. 

3. Effector Trithdrawal after commitment. 
— Tl f cnnipUinnnt i« tint nt lilfMT t« tritliitiaw 
from the cl »ri-o »ftrr tl o c-fufintmctil If loilo,. 
*0, ho Kill fi,r(cii 1,11 rrcn”ttif»Ticc — 2 W Tl 07 


4 Medical witnessoa.— The nKmtion &f .Ifn^ia- 
tnile« H cnITcil to S fOtl Cr. P. 0 nml tlitj' nrc 
iiifoinxfl thit A comniiltin;: MauistrnTe, slioiild 
not. pccojit fur »onio fpceinl reason, Lmil orcr 
A tiiodicnl wiUifff, whoso CTiilrncc he has (nlcn 
ti> AjipoAr in the Si »«ions Court It if very un- 
«Tc«iraii!o tli-it nieilieal men >□ the Jislnits should 
t'lLeii nwnc from their dispensaries, more 
rrei|uentlt, or for n longer period than is nb«o. 
Intilj iiec*fary— ;/.r;if, // f C- Cir. p 18 


218- (I) \V!i< n llir neriixil i- nniiliUltsHl for triitl. till* Miii'iotnitc sliiill issue uii older to Midi 
■emmitmentwhei. tolK’iiulifiid IKTson iih m.iy l>e nppoinltd l.y tlie Loc-al lioveriimeiit in tins 
Ih-Ii.iU. notifviiu; the eunimitiiu'iit, iitid stilting' the ufTeiicc in 
same fenii ns the rliippre. niile'S the Mniji'lnite is sjtisfiid that sneh person is nhiaily auaie 
coinmitnieiit ami tlie form of the rhaiTre . 

And sinll semi the char.,'!-, the nTonl of the ein|Hii> iiiwl uu\ uealHiii or othti tiling uliieh is to 
'har„*e, eip , to T,c forwunlcsl til he priKlueid in exiilence, to tlie CoUit of Session or fwhere tlio 

Cnurt or C iiirt Ilf Seinoii <-ominitrm‘iit is inmie to the Jfigli Couit) to the Cleih of the 

rw"n or other (ilheer uppuiiitisl in tins lii.li.ilf i*> the lligli Couit. 

(2) When the coiinuitiiient is inude to the High Cvuit ami uii^ p.iit of the iccortt is 
^ncliiliJnnnljtioiitoj,,. forwariled Kngli'h. an English tninshitioii of Midi p.ut bh.ill he 

foinanltsl with the reconh 


‘ the c 


iiijih Court. 


Note. 

!• Haeorimust bs coa-jlcto. cmoiouuu' 

fls^islr^lo If ho'i„l to ...it- hf fee : > f'tmiJfle. 

o nc failf III the lirft iiiftanuc to net all the 
sciipfsarc cvnh'ncL' down, ho ihoiitd dmoier hif 
own mifUVe when lie is prepanne tlio ealenilir. 


and if he has iinde tlio ord«r of coiiniiitnicnt 
uinlcr R 21S, he can still take further 

evidence umici S 211} oi/,,;, without anj order fiom 
thcSesfionsJmlsfo— I’uiij Cir Cli LIV, nara ll.A 
p 235 Oudh Cr Dig p 10 ' 


219. {i) Thu M.igistnite III i\. if he thinks lit. Mimmon and esainine supplementary witiieises 
’o''crtoni,„mon»ui,p!imrntar> after the commitiianl anil hefoic the eoiiiiiieiiceinent of the trial, 
‘ ’ .iiul btml them oierin iiianner heiemheforu piovuletl to appear 

‘"1 gite csitluiice. 

(2) Such es.iniination sli.ill, if possible lie taken in the pie.sunteof the accused, anil, 
We the Mngistmte is not u Piesidenc} Magistrate, a copy of the evidence of such witnesses 
liidl, if the acLUseil po reqniie, be gnen to him free of cost 
i’ropoHpd uiueinhuciits tu the fub.fect>»H (/) «/ socion 2i0 of the said Code for the 

‘Tlic Mairi^tratu' the woids "Thu eommittiDg Magistrate or, .« the «6sc«c, <,/ #„c/, J/«y..trate, other 

agislralc" shall be substituted 

('0 III Biib-Mctiou (4 ,/ /hr Mmcectiiin, for Ihc words “if the accused SO require, he gircn to him free of cost" 

'0 Words “be gnin to tlie accU'id freo of cost" shall he aubetituted 


isotes. 


'I'ho stage at which action may bo taken 
under S. 219 Cr P C— The M«!;i*lrali * 
Uutluuil, iiiidLr this tittioii tl csaniini. soiqdo- 
>iiuiilar\ «i iic'Ma nc^e* w'D' 'f'r 
®/ Ihe liinl After that, tliC 






at, the f'O'sion'i .loduenn I 
summoned before JomMlf, | 
cireinnstarccf, hine them j 


the Csnimitti»g Maifiitnitc or an. other authority 
*? i: Sss ““ ““*• •'"'J “o ‘“'l“iri 

order Of commitment —if on reecirmij ii,f 
.^profc4.m«iitnient, a Sofiont Ju.L'o in ,,ew 
of MagiMmtc'B recordcsl oi.iuion, thinks that 
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2. Procedure, when summons has been 

disobeyed.— Where witnesses summoned by a 
jiarty have - • - ^ 

a right to c 

attendance. ' • a 

on behalf of the accused was summoned to 
attenil on the day fixed for the hearing of the 
ease, and owjug to some delay in the seiMce of 
the summons the witness did not attend, htid 
that the Magistrate nas bound to make a further 
attempt to secure the attendance of the absent 
Witness— [4 A 53]. 

3. Right of the accused to cite witnesses. — 

A prisoner is entitled as a matter of right to iiave 
any witness named in the list he delivers sum- 
moned and examined —[23 \V K 56] 

4. The only ground on which Magistrate 
may refuse summons.— The onlv ground on 
which a .Uagistrafo may refuse to’«iumnion a 
witness for the defence under S 216 is when he 
thiiiks that tho witness has been tnclutlrd in the 
U$t fn, the pnipoH nf iciation and delay He 

witli not be in«tified ifl refusing to summon such 
Witness merely on the ground that his testimony 
XV oul'i not be matei lal or reliable —(’321 *» We.r 
203 ftv 3 C 573 V ; - cr 

5. Magistrate cannot enquire into the 
nature of the defence by virtue of the 
second proviso.— The second pro\i-o docs not 
at all cnablo a Magistrate to enquire gencmllv 
into what tlio defence of the accused is to be 
iind to consider whether he is absolutely to abstain 
from summoning the whole of tho wilm.ccs cited 

C 573 See 

8 A Goo 

6. Court cannot condemn a witness before 
hearing his evidonca.-it is not open loa 
Court to decido on the credit to be nttnehed to 
tho cvidonco of a witness before it 1ms an om.oitii- 
iiity of hearing It A Sessions Judge exceeds 
the diwretion given to him by R 210 Cr 1* C 
m rr-fu-ing to adjourn a case In order to obtain the 
oviiuiKO lit two absent defence w ituessos on the 
ground that they are persons of scry onlmary I 


status and their oiidence would not cxrrv mocii 
weight.— 19 M. 373 6B. L(ap)G5 

7 . Magistate bound to record reasons for 

refusal — Under S. 216 when a Hafi-trslt 
rcfcrscs to summon a w itness loclodi’j in tie 
list of the accused, he must record his reasis 
for such refusal and such reason must show tit 
cn'dente of such witnesses Is not mafernt 71‘ 

fact that the Magistrate thought that tlierea'ou 

nsxignod for summoning a witness were n't 
sufficient is not a sufhcicnt reason for refesrat 
to summon him — Per Fdye C J in & A. ^ 
CC 714 

8. Power to refuse summons must be spar* 

ingly used.— An order by a Magistrate re(=> 
ing to summon witnesses for the defonec 
out their cxpenises being paul by the nccM ' 
though legal, should bo .passed very 
aid IS improper in a case in which the 
is unable or unw illing to deposit money, “ 
result is that he is cooMCted without hn 
being heard, speciallv if the case is one m xxf 
a severe sentence is inflicted — 7 P. P 15b? 

9 . Magistrate bound to fix tbeainotutcf 
deposit.— Although a Slagwtratc is 

to refuse to summon the witnexscs 
the defence, if the accused declines t® ^ , 
him that there nre grounds for believing tiis 
nre material witnesses, unless expen«c8 ure r 
tiled, he is hound to fit the 
coniidert neettiary to dejieiy the cod ®/ , i,|| 

dnnee of the person* suminoncd and to intim 
readiness to issue summons on that amonni ' 
deposited. — 4 M. H Rl. 

10. Cost deposited under tho 

cannot bo forfeited.— In the absence > ^ 
provision authorising a forfeiture to tn* j , 
inent, an order directing the iiun 

deposit made by a prisoner under tui 
IS erroneous The deposit should be ,|[u 

the jailor in trust foi the depositor, o , 
any person nuthoiised by the depositor to 


n iney are persons of very ordinary 1 it — 6 M, li (ap) 9 

217. ( 1 ) Cuiiipliuiiants ami xxitnea^es for tl.e prWecutlon ami defence, xyho’'> 

Bond of loiiiplaiiiaiils and witne«-e.. Court ot Session or High Court is necessary 

appcixi* befoie the Alagistnite, shall execute befoie lih'i 
luulmif themsuhes to he in nttcmlance xxheii called upon at tho Court of Pwloii d’ Htgl‘ 

to prosecute or to gne c\ulence, as the ease mar he. j 

(5) If itm- ciimpkiniiiit or witness refuses to attend hefore the Cuuit of Session 

JlnV-lV”" .!’* *" or execute the hond nhoxc dhxctcd, the .Minri'tmti’ 

on m ..r o execute bond .letnln him in custody until lie executes silch Iwml. or U'‘|' ' 
n vm.nice iit the Couil uf Session or High Couit ia requited, when the Magistnitc sh‘l‘ 

‘-■'"'rt Hi,!. Conrl, „s tl,c 0,1.0 „,av I.c 


'lUlrnet •'< iiiiitrivil fill the p" 
X for the Miigi'trale In deiidc n 
N*r the iilleiid.iiii.r <4 the 
irwHixiiliun — (’KI) .\ N. d". 
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2. Witnc^Fcs cannot bo required to furnish 

sureties.— -V >tpiLi«lnV. on<J‘’r »].»• »oHion, 
1i*» no jfln»ilicli'’n to rail for liomU rtrrtir* 

nor lisn lie tlir powor to rrqttirr fTr(-rn'»‘‘''rr» 
from rocli clrfotiro witnr*»r« wlio Inar ncrir 
#ppcRrr<l Ih fore liim — 2 W. 15 .‘>7. 

3. Effect of withdrawal after commitment. , 

—Tlie complainant I* not nt liVcrtr to t»»tli*Uaw 
from tlie ebarrr aftfr tlio conitnitnionl If 1*«* il"* » 

* 0 , ho will forfeit lii« rcropiiiancc —2 W It o7 


4 Medical witnosacs.—Tlio utu-niion of Afnfris- 
tmlc< H cntleil to H rOH Or 1'. O nnj they arc 
iiifoiined thnl n coiiiituttinTT Jfn^'iatrnte, slionhl 
not, cacept for ronic rpccinl renson, bind oicr 
n niciliciil witnc!', nlio><c cvkIciicc he has taken 
to ii|>pear in tin* Sorsions Court It is very un- 
ilcsiril'le that nieclicnl men in tlic districts slioiitd 
In* taken nwnr from their dispensaries, more 
ftei|iietitly, or for ft lon"Cr period than is nhso- 
liiti'Is necessary —Uio'ih ff C Ci C'i'.p. 18. 


218 {}) Wlicti tin* amiscil i» rommilt-nl for triiil. ilit* Miijn-lnitc slmll i'.Mic an ouk-r to f,uch 

iier-on as nn\ Ik* apjnn'iitnl by tliu I-ofal Uovcriiiut'iit in tins 
ComimtiucDt wlicn to U> iiotilli.l ln},.ilf. tn.tirx lilt; llif cuminilnieiit. anil statiiifc' tlie ufTence in 

the came fonn «s tlu* cli.ire-e, iinlevs the Ma-ixlmtc k cati-fkd tkit cndi pcisuii is nlieaily auaro 
of the commitment ninl the form of the cJrirge , 

an.UhalUcn.1 till* rlmtve, ll.e n-conl of tin- enqtiii-i uiul au\ ivt.ipuii or otliei* tlnn-j avl.ich k to 
Char^c.cte. tobefornunlMlo bo jmnluc d in et nknci*. to tlic (Vurt of Session oi fivlieie the 

llixhCourto’rCmrtofS-ssian rommitmeiil k mmlf to tbo High Coiitt) k the Ckih of the 

CroiMi op oilier ollievr ajipciinlcsl m tins Iitb-tlf i>y th« Ik©!* CoHil- 

(3) When the coinmittnent is iimde t» the High Cotut ami au> p.utuf the U'coiil is 

Ewli,htn>nil3t.m.tol.c.foruarded ‘X-t »» «" bo 

k High Court fonv«nU*d «itli the record. 

Note. 


1 . Sseordmust be cojiploto.— a cminauinir 

M«.{iBtrJte ii hn'iiil t.i in it - /im rroi f co.mi/Wr, 

•f he fails in the firtt inttAiiuo ti> net aH the 
necessary Cl nlenco d'lnn, ho sliouhl disco'cr Ins I 
own mistake iihon ho is preparing tlio calcnJir, I 


mill if he h.(S undo tlio eidoi of imiiiintnicnt 
uinlcr S 213, Lc enn still take fuithor 

eii<lc»cc undci S 21!1 m/i-i, ivithont ao} order fiom 
tho Sessions Judge —I’uiij Cii Cli LIV, para ll-A) 
p 233 Ouilli Cl Dig I' 10 


219. (J) The lliigistnite 

tr'tutsic ° fcUiijilomontarj 

and give e\ idence 


m.iy, if he thinks lit, summon and examine supplementary iMtnesses 
after the commitment and befoie the commeuceinent of the trial, 
ami Lmdtheni oxer lu maimei heu-iui'efoie piotukil to appear 


(2) Such H l'« ‘“I"" ■” ‘l'“ nciusei], ami, 

"•''WB tl,e 5I.,gi,tr.,t„ i, not a pT.nlencJ 5lag..lratis 1 copy o£ tlio cvuloncu of sad, ivit.ico.ts 
thdll, if t],o aecusoil so reqniro, Ijc given to liim fvco of cost 


i-'-oposo,! no , to lUe -sS-c'«- (') "I of .a.O Codo f„, ll,„ 

''”'1 "11,0 M.fl.lrato ’ tie ,«.J. "fhe coo.n..tl.ns or, .. ,*« eW.c, ./ „„v oil, or 

llagiatrate" .L.i] i,c subHtituteil , , . e „ 

(•0 I., .ol...eci,o„ (0) ,/,j.e,„,er.re,,.o,forlta»orJ.“.(tboocou,oa.oro,,o,re,bee.v„.lol,.o free of oo.l” 

11,0 wora. '‘be gnen to tbo jccuscd freo of cost" shall be substitated 


Notes. 


^ The stage at which action may bo 
Under S. 219 Or P C — ’I'lio Mwc 
niidLF tliiH tittion 


"/ 17, <• 


uiuU-r ' cfrl 
'•Sauiiiii.-il by n 


Aftii 


takeo , 

^i<trato's I 

csaininc supplc- 

fli.cn It, I, I "If 
that, the Sessions Jniljrccftn 

0 BummoDPcl before Inmwlf, 

cireumsiarr-.- h.irc IWm 


Ht tJnliwt •1*1' 


the Cnninittin^ MaKistrato or any other authority 
to call ailditional witnesses and hold da cuijuir; — 
‘M V i: ISfiS 

2 Sessions Judge may ask Magistrate to 
act under S 219 Cr P C on receiving 
order of commitment —if on receiring the 

order of comiiiitnicnt, a Seisioiis Judicc in licw 

of ila^i'trate's recorded ojiinion, thinks that 
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ioasi OP CHARf.E^. 


[ Sec. 


furilicr ovulcrce sliouM be faVen, tlie projvor 
course is to point out to the CommittiD^ Mapw- 
trate that lie conM summon, ami eximine anr 
supplementary witnc»®e9 '' ho couM pire eriflencc, 
and hind them over under this section to 
appear at the tri.al, and not to «enrt the case to 
tho M.npisti.ate after the coDClnsi'on nf the trial 
and the opinions of assessors haee been taVen 
[4 P H 1692]. IVhore the committing Mapis- 
tratc, d'd not taVe all the available evidence, 


on the prounil that tlio accii'od had eonres*^'!, 
thf iriffh ilrefinc'J to qun^h nnm'mer^t 

b’lt ili‘^cfe'2 the Jf'jyi'fmte /’ net '/nder /A m >fffr s 
(Hat S42J 

3. Copies of evidence to be given free of 

C03t to eccused.— UnJer S 25 oftlieCoort 
Fees .Act (VII of IfiTO), copies of the cndenci- 

of witnesses piven to an accused person, sa^fr 

this section arc exempt from Court fee [fi 
Govt, of Ind. Xot, dated 21-1-’SG] 


220 Until ami (lurinq; 

Custodr of accused pending trial. 


the trial, the Magistrate phall, subject to tho provisions of tlii^ 
Code regaitling the tahing of hail, commit the accused, hv narranl. 
to eustotly. 


ClUrTCR XIX. 


Op Tiin Cutrcp. 


Form of Chnigt‘f. 

221. (1) Kverj- charge under tins Code slmll .state the offence tvitli tvhieli t)ie 
Oharpo to state offence •* cliargerl. 

(5) If the latv which Creates the offence gives it any specific name, the offence 
Specific n.imo of offence siifllcicDt niay he described in the charge by that name only, 
description. 

(3) If the law vvhicli creates the orfcoce does not give it any specific name, so 

no« slated V here offence has no of the offence must ho <.tated as to give the accused notice of the 

specific name matter with which he is charged. 

(1) Tho law and section of the law against which tho offence is f-aid to Iiwo hceo 
committed shall he mentioned in tho charge. 

t.o) The fact that the clnarge is made is equivalent to a statement tliat every 

, , , condition required hy law to constitute the offence charged 

5M,ut itiipbcd in cliargo J / 

lulhllcu in the particuhar case. ^ 

(C) In the prosiilcncy-iowns the cliaige shall ho written in Ungh'sli ; el'e«here 
- , , shall he written either m Unglish or in the Linguir*^ 

,|„ Court. ^ 

(»■) If the accused has hten previously convicted of any offence, and it is 
I’n-Ti'.in foiiviction nlicn to br prove such previous conviction for tlie purpose of affccln'- ^^^ 

pnnishmont which the Court is competent to nw.ard, the 
d.ste niul place of llie previous conviction shall lie stated in the cliarge. If Piirii .slatenicu 
iiniitled, the Court may add it at any time hefuic sfiilciicc is pissed. 

Jllfill itlil •nt. 


(.) .\ 5« c liars;* <1 will, li.rt 


r of It 
in*] ano 


Ihix is (i|iiivslcnt to a fliiicmciil lltit AV act fell "'*1'''* 


•f tin* Indian I'cnsl C.xlc ; tliot it did not fall witlni 
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ciffplion» rf tlip ntn'* Ci'-Jo ; Btil t1 at it ili-l iirtt fall wltliin liny of tho fifo otcpj’tinna to grctinn 300, or tint, if it 
til 1 fall n illiiTj ricfiition 1, onf or othrr of tlip tliroo |>m»i«oa to that rtroption apply tn it 

(') A i« rlniT^l, iiniltT grriion 32*1 of tlia In-lnii JVnil C*!*", with roluntarily raiisin^r gnorocis hurt to H by 
Tntan« of an in»triimrnt for alio'ilmi?. TJua it rt|iiiiatont t«» n •fatonicnt tint the cn«t* wna not proviilrtl for by 
frrlipn X'') of the Indnn IVinl Cotl'’, and tl at tlio prnorni pxecptiofia Onl not opplt to it 

(') A i« nern*o>l of miinlor, rlioatinr, t)i» ft, extortion, ailnltery or cniminl iiitimithtioii, or nsitig a fnho property, 
mark. The dnree may »tite tl at A enmnuttotl iminler, or ehratin;*, or, theft, or extortion, or mliiltery, or criminal 
intimiihtion, or tint be ineil a fal*e j.Tt>t>erlT-inarL, mithoQt reference to the ilellnitions of tlieso c'rimes eon* 

■ t.aiRetl in the Inilnti I\nat Ci»le , but the r>etion« iiR'ler nhieli the offence i« piinnhabtc must, in each instance,, 
be referred to in tlie cliar[.*e 

(d) A is e'nrped, tindor seetum 1^1 of the Indian IVnal Code, Hitli infenlion.ally obstructing n sale of property 
offered for sale hi the Ian fill ntilhonly of n piiblie serxnnt The charge slioiild be in tliose w ords 

Pi'ojiosril nuirtitlinriit'* to thr nrrtioii. In s«h «e<ti<m (T) of section 221 of the said Cole, for the 
words "has been prubnisli ronvu'led of nnx offenre, ami it is intendol to prorc such presioiis connctioii for the 
purpose of nfficliiig the pubnhment SI Inch the Court is comjietcnt to an.anl," tlio following sh.all bo substituted 
namely 

‘‘haring bern prcTiouh eonsictecl of an.\ offenre, h hable, by reason of such pronoiir coDTiction, to enhanced 
pnmshmeiit « r f'l ; i(iimJ.>»i*»> </fi •fifl’. pons tihd, for *1 sulKciuent offence, ami it is inteoded to prore such precious 
conrietion fnr the purpose of nfficting the punishment which the Court may thinh fit to award for the subsequent 
offence,*' 

oad/m (he |pep,f. pi«,f^e,p’ the I'-wN *‘A..s te . h >h»ll be 

An-Hnyfment oj yvffn. 

S 4T*»<ls7.') -S 211(1^1) 

1. Scope Of the Section. 4. Previous Conviction. 

2. The chergo with roforcncs to epociOc 6* Proof of previous conviction. 

oS’encos. 0. IiIiscollaDoous. 

3. Inaccuracies in the charge. 


I. SCOPE OF THE SECTION. 


1. Meaning of tho word “charge”— A charge i 
may be detincl as a precise formnl.ition of the | 
specific accusation made against a person, who [ 
entitled to know its nature at the earliest 
*tage. (S.'e r, C N CIS] The won! “charge" 
in the Onimnnl Procedure Code means a whole 
s.'ries of coimta or heads of charge for xarioiis i 
offences [0 S .37] “The charge— I tale to be . 
frit a notice to tho prisoner of tho matter whereof | 
ho IS accused, and it must conrev to himfiifh 
•"ffioent clearness and ceitainhj that which the 
prosecution intends to pvoxo against him ami | 
of winch he will hare to cleat bimseff, anil serparf. 

It is an information to the Court which is to trx 

tlie accused, of tbo matter to winch ernlcnce is j 

to be directed” Per Jashson J m 21 W K 72 
(;^2) Cr R 8 of 22 11-’02] Tho word 

‘charge" m tho Cr P C , is generoUr used as 
the ststoment of a specijic c/r»icc oiiilKot as the 
nggrogxte of oil the separato offences for which 
the prisoner is being tried— Sartfcnf C J and 
b'iflfyJ [ceolfj Conf/-n},in8 13 200 [Except 
m th.- heading of the form No 2S of ^eh _1V 
where the term is used as containing 
»<"r?ml be.i.ls of offccees —See f02-’00) U B I 
>t-'.5\v i: 7] 


2. Charge should ordiuBnly follow tho 
longuago of tho statute. — A charge of an 
offence under the I P C Bhoiihl ho drawn up 
in the words of tho section dehoing the offence 
[ * C P Ib] If tho statute sets fulh anil with- 
out uncertsinty ni amhiguitj tho elements 
ueccssnry to eonstitiito a st.itutor^ offence, a 
charge in the language of tho statute is sufficient 

in > lioxlamU (51) 17 Q IJ 071 ,-ec 10 0 K 
1077J It IS n, w hulesomc rule tliat the Court 
should adhere to the langinge of the statute as 
f.ir as practicable, when a charge is drawn up , 
nothing IS gamed bi a paruphra'e, while oppor. 

J 

bo 

One count charging eaih specific officco ond 


" Hawkins 1 i, tik Ji,c.ii » .J‘‘ iv-»i Jiui 
the Indian rules os to t lisrge Lave expressly been 
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FonM or riTiRfins. 


[Sec. 


frameiT to steer clear of merely technical objec- 
tions “The English rule as to what onglit to 
be set forth in the inilietment 5a mmliiief] in 
Indian hr Ss. 22o and 5.T7 Cr. P C. [rei 
Sanlaran .Viiii J. in 32 M. 384 (S. B.)] 

4. Accused entitled to know the exact 
value of the charge.— An acenaed is entitled 
to know with ceitainty o»rf nrruiveii the canct 
raliie of the charge bronght against him, for 
nnless, he has this knowledge, he mav be seriously 
prejudiced m his defence. This is tme in all 
cases hut it is more pspeci.illy trnc m case*, 
Where it is sought to implicate an accused person 
for acts not committed by himself, bnt by others 
with whom he was in company.— [U 0 lOG . ! 
42 C 957 See 31 C 29."} When the accused 
was summoned for storing wool, he cannot be 
charged with storing cotton— [Rat 529] 

6. Charge ought to refer to the section 
I- B- C. — A charge «honld b® *•> framed ns to 
refer to the section of the 1‘cnnl Code nnder 
which the offence charged is ponishahlc. 
[9 W R 33 111 (C ]], hut omission to comply 

with the retiuiremcnt will not mrnlidato the 
commitment [I I J (N S)43]. 


6, The Object— The object of Ss. 221, 222 sil 
22.1 Cr. P. C is clcsrlr to cmhle the ficciiaoil 
to know' 1lie siibEt.iiilire charges wliicli lit niH 
Insetonuct and to be readi for thtm bof'irt 
the evidence is given —[17 Cr 411 (t)) Itn 
tlie dnty of the Couits to ilr.au chirgcshrtts 
nccuratel), and wliero they fail to ilothi«,lte 
persons consicted are entitled to the henefitef 
any material omission [139 P. L 1911] 

7, Charge should not be vague.— The H-f 
that can fairly bo alloued in fivniir of tuf 
CJiminally coiiMctod 13 that when a clmrse to 
been etpv'^scd in vague terms the 

on appeal should be limited to the iiarhcn'si 
sense in which the charge has been nmi'T'tw 
in the actual trial. [2 B. 142] 

8, Useless details should be be avoided.- 

A common fault in the framing of charges utro 

insertion of useless details It should be remeBi 
bered that nothing which is not essential to 
offence should be included in the charge, 
..such rtetBils of time nndphee as are *nf5cito 
to give the nccused notice of tlio 
which he IS charged. — 0 P. 0. Cir Pt. IlJ^°* 


II. THE CHARGE WITH REFERENCE TO SPECIFIC OFFENCES. 


11 . 


In waes of rioting and unlawful as* 
sembly.— In cases of noting it is necessary that 
the ennimon ohjeet of the unkawful assembly 
should he set out with precision (11 C lOGJ 
In a trial for noting, the charge is bound to 
state the common object of the assembly, bnt 
if it does not, the omission is not fatal to tho 
I mvietion, if tho aeeused has l>ecn m no w.ay 
pKjuliecd by the omission. [.38 P. W. 1907 
9 C N "ll ] Where a charge is defective and 
docs nut epccify tho property, the taking posse, 
ssion of which is supposed to be the common 
object of an unlawful assembly, the accused arc 
thereby prejudiced and S. 5,17 Or P 0 should 
not be had recourse to, specwlly when the 
sp«ifieation of Iho property would .alter the 
whole complexion of the case [33 C 2951 
S^e Notes under S 223 Cr P. 0 mfia. ^ ' 


Noto. Where a .Tiidgo in Ins charge to the 
jury propounded fire ih'JJ'rient common objects of 
nnnnliwful nssemblj , the accused being charged 
with one of them orly. hehl that the conviction 
of the nccnied shnnld be set a«ide and a retrial 
ordered in as much ns it was impossible to aav 
wiiieli of tJie two common otijects the jnrv 
nceepted, nmi ,f t],oy necepted the one on 

whieh )ie had nnt been charged, be had no oppor- 

tiinity of meeting it [ 22 C 27f> Sre G M T IV 
39 C F>e>.] But the omission by n Jodge to 
st.ite correetly the common object of an nnhawfnl 
^.1 ‘Iocs not 
iiiite tlie ^ trial, if such omission lias not in 

r,™. """« »' «p.c.. 

under K "n® 

under K I.. could 


apcciHcatinn [22 C 391]. A charge 
4«7 of the Indian Penal Code is had if the inWi 
tion is not set out [ 17 0 X 834 Hot 

M T. 260]. A charge which sets out an intMhM 
on tbe part of the accused to commit an ou* ' 
but of which intention, there is nn j 

tho record, is defective and a conviction c 
thereon is illegal. [ 23 P W. 1911 ] In ‘X'; 
ment for ciimmnf frcsjviss the particn iri 
with which the net is committed mnst / 

stated in a charge irken n ynrhcuhr p" . 
•< proi ideif far if, if comniiffcd 
iiifcaf [10 WR 63 22 0. 391 ] I'*'',f,L 

mischief bv fire with intent to destroy n n ' » 
house, the intention to cause „n]jn 

of a bouse simply but a house used fls a 
dwelling rnust be Bet out [ 8 W R 30]- 

12. Tho charge in conspiracy 


the offence c 
957 Ste. 17 
Aid 204 : /?«; 


ispired to bo comm 
. R 1915. Ilea ’• 
Kennel. ('43) 


tho obj’ect of the conspiracy the same i 

certaintv is not reonired as m nn indiotm n 

nitted [ 

a.n 2 1 ,a 

Rev 1 'Bhlem G ‘q^B "120 • Wj v 
2Q B D W (OO)] So m lespcet " 
under Ss 4, 5 and 6 of the Explosive 
Act (VI) of \V0^).iMerjee .7,," ^,8.. 

J J. hell} “w e are clenrlj of 09'"'°" *.*' ,■*„ pn t! e 
piracy charge im not open ‘ -pjn.ire 

ground that it docs not epocify tli ',,.|nn 
•uLstances for the preparation or J , 
whereof the alleged conspiracy ntflfN'l 

[42C. 957] n r Ecdei 1.3 East P. C - 
lIutBce,R i.-Ro.rfniid 17 \V.nd R''> 

9 A and E f.SO II. t RioA.irdeod 1 
102: B.i Sh icfinJ 1 A and E TOO. 
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i. Tho charge with rofcronoa to tho coaa- 

piratora. — In n cnn»pirocr tli<* Bccn'Pil ran 

be fhar»r I with conupiracr with jicnona nnknftwi), 
bat they are charcnl with per«nna known, tArn 
pfM-niji fnri»f he fiimel in Ih* chnr^e—Jenltn* 
C.J. in 3S C. 5j1i Ser/t*rr. XM.Mtrf 25 T. I. 
n CI2- Ilf 1 F. and F. 213: Cnn I'roplt i 

r J/nfJifir (-30) 4 Wrn.I 221]. 

4. Cheating Cases.— An indictment for ohtam. 

in~ property tiy n falae pretence mnit not only 
expresily ailepe that the pretence waa fiil«e but 
al«o »et out the f.al*c pretence anOleientlr [ /’ • 
J/t.ja 2 Km I‘ C. M': » OiteiOCox C C 

StOi K r. ffenthaip ncot. C 0 472 Put nee K » 
Oomp-T# r 0 g n. f;2t. .'?i,derrtf i P— 11 QB 
2t5 SeeS 22i,ll.(l,) „if.n 

5. Charge of extortion (384 I. P. C.)— Where 

any charjce involre^ ron'cfjiicncet which innv be 
stated in a penernl form such *• may ftri«e in a 
case of arson, where a man hy one oct of arson 
sots fire to and ilestroya rercral atflcka of seTeml 
persons no partieol.ir IS required, the nature of 
the oITence bcinp snfTieicntly stated hy the d.atc 
time, and place of the seltinp of fire , hot extor- 
tion or obtainins money from persons by unlaw fol 
means, to my mind, involrca stating ««th eome 
approach to accuracy the approximato amounts 
alleged to haco boon "obtained from each person 
and the nature of the extortion against each 
person It is not sufficient to say that at tho 
close of tho eridence, the accused knows what is 
alleged against him —17 Cr 41 1 (A) 

16. C&S63 of soditlon.— If an offcnco under S 124 
A of tho Indian Penal Code, is committed by 
means of words spoken, tho reqairements of the 
law are satisfied if tho charge gires such a des- 
cription of tho words used as is reasonably suffici- 
ent to enable the acensed to know the matter with 
which he is chirgod.that is, if the charge states the 
words used with tul>ftanli/tl, though not absolute 

III. INACCURACIES 

15. Effect of iDBccuractes in the charge. — 

In one charge two persons were charged with 
caasing hurt to two others with a duo but there 
was no case of hurt by liao by one of tho neensed 
and ho was conricted under S 352 for usings 
lathi against two of tho complainants hWd that 
this was an irregularity which might hare pre;n 
diced the accused in their trial and that a retrial 
by a new Magistrate must be held on charges pro 
perly framed [17 0 N 419] Where the ch.nrgo 
against the accused was to tho effect that he, on or 
before the 21st January, 1907, committed breach 

IV. PREVIOUS 

20. Meaning of previous conviction. — A pre- 
vious conviction for tho purpose of affecting the 
punishment which a Court is competent to award 
IS a connetion the penalty following which had 
been undergone by the accused (m whole or m . 
part) at the time when he committed the offence 
for which heisbeinc tried —C P. Cr Cir Ft II 
Xo. IQ = 


accuracy. [Per Benson nnd TTof/ie J J. fianln. 
mn Xatr J, eunlra, in 32 }[. 3S1: See 32 M 3] 
whcTV the acensed was charged and convicted 
nnilor Ss 121s=A and 153=A, I. P C. in respect 
of cadi of the two articles published in his news- 
papers iri//iout Me upeeiJicatwH of parliriilar pass- 


Siefceieref/s ense — 15 St Tr 404 Zeiiofiia 6 T. II 
IC2 n 1 Fef<ifr28St Tr 429 Bmdlaugh's case 
3Q JID 007 li i l’oppIeirell2Str.GSS It rSparl- 
me 1 Str 497 . Archibold's Crim Practice (23rd 


aach S3 arc falling under S 39i 1 t* C which 
proTides a minimum punishment for tho ofleneo 


18. 

to pay a fine, and in default of payment to 
whipping, AeM the judgment .should set out tho 
gronod of tho liability to the charge should stato 
the liability and tho ground of liability to punish- 
ment under that Act, when that punislimont is 
imposed -5 M lo.t 2 IVeir 207 2 Weir 205 
172-92) L B 337 

[Not©.— Where preriooa conviction of theft is not 
mentioned in the charge the award of the sent- 
ence of whipping in addition to imprisonment 
illegal —2 weir 233 

IN THE CHARGE, 

of trust in respect of some deeds which he took 
from the complainant but at the trial he was 
convicted of embezzling not the deeds but amounts 
obtained by dealing with tliosc deeds — held— that 
the conviction was bad [12 0 N 577 ] 

10A. Duty of Magistrates to frame accurate 

clxsrgeS,— Magistrates cannot exercise too mucli 
care when they proceed to frame a charge Tho 
chxr^-sheet is a very important document and 
the drawing up of it a very important act in a 
cnnnnat trial —11 A J 158 

CONVICTION. 

21. Tho procedure. — Where it is intended to prove 
a previous connction for the purpose of affecting 
punishment it «tiouWI*e entered in the charge and 
the accused should be called on to plead thereto: 
Ins mere admission that he has been in jail once 
IS insufficient to show that he pleaded guilty to a 
prenoos conviction — 131 P K- 1911 . 4 B P. 177 - 
21 W It 40 22 w It 31: Rat 70: 2Weir2W 

2 Wcir 2C5, 


53 
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PKOOr OF PREVIOUS CO^'^'lCTIO^^ 


[Sec. 


22. Note. — Where it ia intcncleil to prorts tho prcTions 
conviction for the purpose of affecUn" the pnmsli- 
ment which the Court is competent to awanl, 
Cnminal Form No 79 should initonablr bp nsed — 
[8 L B IGl 1 If a prisoner is to be tried under 
S 75 I I* C a separate charge must be framed 
and recoidcd [9 M 231 ] 

23. "Wtiat tho charge should contain.~In 

cases of prCMOos conviction tho rharpe ehould ns 
required by S 2J1 Or P C state the fact, date 
and phci! of previous convictions wicrolfy An 
omission to do so may prejudice the accused — 
( fJj) A N 110 See 7 M. T 77 8 L B 4bt . 21 P. 
K 1S79 (’81) A N 111 

21. Charge for previous conviction maybe 
added at any time before sentence — The 
previous conviction if not stated in the charge 
cannot he used for tho purpose of cnhacinj? the 
punishment If it la omitted it maybe added at 
any time before the sentence is passed, hot not 
afterw.inls — 19 W n H 10 li L (ai')S6. lUt 
52 and 70 

25. Liability to whipping and to onbaoced 
punishment must be set out separately 

Thii hibility to whipping as an additional punish, 
ment umlcr S 3 of Act VI of I 8 C 4 , aod the 
Imbiht} to enhanced piiDishmcnt uoder S 75 
IPO arc distinct liabilities and either or both 
liubilitius must bo set out in tho charge, according 
ns they nrise or not in the eueum^lance^ of each 
pin If ii/ar c««r— 2 Wcif 207 


20. Effect of omission to draw up aopara^te 
charge for previous conviction.-iM 
failure to include a charge umieTb lO l r.u 
thouffb an irregnlarity 111 view of the prow-oai 


1917 : “1 M. T. 77]. A magistrate is bonna “> 
S 221 (7) Cr. P. 0 to state the fact dite «J 
idaeo of previous conviction ia the charge - 
omission to do so. l.ftw-evcr, anil he cured t 
S S37 Cr. P. 0, uheif the 
has been p’tC to the acci^ed nml odim < ' 

before tho ludgment is p.assed [8 L. B 4B1J^ 
Where tho sentence passed is one 
Mngisl™« _ i; _ .C’.ccurf rti 


I v.-i 

I 


Where 
’.Ts*»ad 

conrf 

, , ■iffeetmir t’’* 

• ' . fit fl’« hr«e 

■ ' irfiifs' f'" 

. , . , • 'utlcn 

tiWioN hem, itiai me oiiiiwis>>v.i pi.-i..relsl 
ciilnrs of the previous conviction in the n 
in nowaj prejudiced the accused [(fiu A 

Note.— The omission to draw up a cha«« 

“w to Lo t»l»l .0 tho 
A.N no. 10 W 1! 41. 21 - 


V PROOF OF PREVIOUS CONVICTION. 


Proof of previous conviction.— The ques- 
tiun of proof of previous conviction is onoof 
fact nhich ouyht to go to the jiirj .and must be 
determined by n jury [21 Vi' R 40) The prose- 
cntion IS bound to prnio the previous conviction 
and the identity of the aeeused with the person 
previously convicted — [2 Weir 20(>) Tlieprcii. 
ous eoniiction slioiild bo entered in the charge 
and the accused should be called on to ple.ad 
threCo Ills mere ndruisston that be had been 
in jail once IS insuHleient to show that be plc.aded 
guilty to a previous conviction— [I B.’R 177], A 


1 conviction bIiouIiI bo proved in the "ordi- 
nary manner, althongli tho Ifngistratc does not 
consider it necessary that an enhanced sentenep 
shiiiild he passed, nnd desires tooMnin information 
ns to the niiteccdents of tho' accnseil in order to 
detcrniiiie the duration of tho sentence to be 
imp .«ed nil liim~[CS !) 2 Weir 205). 

28. Note. —If the ncciisod admits previous eonvic- 
1 further proceedings nro necessarv [("SS) 
e 8 h. 11 |()1 ) Blit if ho (lenie*, his 


A X lU 


ctinviction should be proved by 


conviction siioniu oe provcu ^ — - i,|,,ia«co“ 

of the record of the Court by w , -^, 5 , thnt 65 
Mcted, nnd also by evidence 
and tho person named m rointili®''’^ 
the Svame, and a specific finding 0 j 

be recorded by tlio Court — [t \ houW I'® 
■Wheu^ a rovvc'v’n e?”. 


proved.— Evidence of prcvmiiB con 

not be allow cd eveept where, a” . ^ pGrptr” 
Ix-en found guilty, it is necessary 

,11 (Ic'"'” 




Ill* 

g, 221 P 


rrUlly 

tiic 

nrfil’'* . 


s n previous convict — -t .*’• 


1(0 


VI. MISCELLANEOUS. 


31. Dutyofrolico regarding previous can- 

vietions. — It is the iluty of Iho police in con. 
ducting the iniestignti'in to lake proper Steps to 
estsMuh the Id' ntlty of nn necuseil |>ersoo, and to 
irhiAin nn'l j'roiluci' ciiiloneo of pn'vioiis ooniic- 
tinni »..“iin.t him tl’iuij Cir, p ni4] Riinand 
shfuU hr fill'd for nhen tho fHirticofars ofth.. 


juslW 
\io«* ‘■‘f, 
.nllicv’''’ 



rvuTicrttns to nn 
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222 J 


' to in P .Ti Cr. P. r If tlio tto 2 ;.tntoll,;iil.olli-it 
tlip nrYiMt'il «lp«prrr» nn rnliitirnil jiiini«?impnl, tliP 
l)C‘t cour"<« for Inm 14 to cntnTnit t)ip uppm'piI for 
trial to Iho Court of f5o««n>n« —1 1 A. Jl'tl. 

33. S. 231(7) doo3 not npply to nn order 
under S. 605 Cr. P. C.— Tho i.rr»T..M>ti4 of s 
C21 (7) Cr. I’. C. <loo* not to nn orilrr nndrr 
P .W Cr P. C nml fiicli nn nnlor ran tip Irpnllr 
pa««f^t witliniit tlip proainiii ronrietion on wliicli 
it ii 1n«o.l, Jiarinjj l•p<'n t>rrn nipiitionrtl in thr 
ctiaiTTC. — t* X. t''' 

34. The nigh Court. — Krnlnncoorpmlouaron 

notion* ffi«'/)iprpl pf/rr fJi/- fn if, dors not jnMifr 


the IIirIi Court in onlianciiijr n pcnlent'o in the 
ctrrci'e of its reviiioml po« cr.— liat '4o7 : See 
lint 4r>S 

36. Amorfean Law. — Under tho N. V. Code, tl)0 
time and phee w hen and n hero a crime was com. 
milted »«««/ le flair'} teilh eerlainhj in the indict- 
nient Iml it i« not ncccs'urj to prove them as 
l•(nto<I nnlp«» tliey arc necessary inj^ridients of the 
offence [People i Sforliny 50 Ihrb 573] the doct- 
fine IS peiioml, that where time is material it 
must to tlio <”ttent of siicli materiality be alleged 
correctly and proved ns laid 


222. (i) Tlie cliar^ro nlmll cnntim sneli pnrticnliis ns to llio tunc and place of the alleged 
rarticulars as to time, place and ofTeiicf, and the person (if any) against 4vhom, or the thing 
nny) m rospoct of tthifli. it was committed, as are renconably 
sufTieient to give the accused notice of the matter willi which he is chatged 

(•J) When the nceiiscd i' charged witli criminal hrcach of trust or dishonest misappropri* 
alien of money, it shall he stifncienl to specify the gro'i ^lom m respect of which the offence js 

alleged to Into boon committed, and the dites helween mImcIi the offence is alleged to have heert 

committed, without specifying pvrticnhr items or evncl 'dates, and the charge so framed shall ho 
deemed to ho a chvrgo of one offenco within the mc.vtiing of .section 2il- 

Provided that the time included lictwecii the fir^t and last of sucli dates shall not exceed onoyoar. 


Notes. 


(1) Oencvol, I 

1. Particulars as to time place ^ 

mitting Jfflgi'tmto is bound under S< 'Hi. to 
insert in tlic beads of charges, sw/fcic"/ j,i,l>rnl.tri 
•'fUme, pft/pc person iiii.l circutntlnnett ns would ' 
give each of tlio ncctiscil notice of the matwr i 
With which hois charged [16 B. 401 t 17 Cr 
-ill (.))] In the absence ot anything to show I 
that all the accu«od acted in concc-t, on omi8*ion j 
to spoeify in the ch.irge, the particolars ns to the | 
time and jiHtc of the commission of the offence 
as alleged against each of the accusdl, most sen- 
ously prejudice their defence and amounts to a 
gross i lohtion of the provisions of Ss 221 and 
232 of till* Code — See Judgment of Kui’ier J m 

2j M T 370] In an indictment under S lOl I F 

C. Iho charge should specify the per'on to whom 
the property belonged [1 1 W It 13 ] 

2. Effect of omission to specify particulars.— 

In a case in whitb tho charge did not contain 
such particulars as to lime and place ns were 
reasonably siifticient to R'vo notice to tho nccnsed 
of tlio matter with which he was tharged, the 
High Court set aside tlio conviction and ncijoited 
the accused —25 VV H 40 See 7 D L (*p) CO 


3. In a o^iargo under s. 37 ( I. P. O.-T'"' 
fact proved ngainet tho accused was that h« Ivabi- 
taally wore woman’s olothca and exhibited phvsi 
cal signs of bavin"' committed tho offence, A*W that 
tho conviction couUl not he susfainc.l, "S the 
charge did not specify tho the time when, the 

place whore and anv* known or unknown person 
witli whom tho particular netcharged a* ant^ence 

under S. 377 1. p. C was committed. — CA 204. 


4. Choatme.— hi a ease of nn nttcmjit to chent, 
tho omis'ion in tho charge to spccifv tho jicrson 
upon whom the .illeged attempt to cheat was 
made, and nl<n tlip manner in wlifch It was 
■ntooded by tho occo>ed to inllucncc tho conduct 

of that person i« a serious defect —S C X 278 

6. CrimiDBl troach of trust.— Wlicre tho charge 
ftgainvt the fictiiscd was that ho, on or boforo tlio 
2l8t day of Janv 1007, eominitted breach of trust 
m rcvpoct Ilf tort.am deeds which he took from 
tho ooniplaicant but. at the trial he was con* 
victod of emhoriliiig, not the decil*. but amounts 
obtained by dialing with tho*o deed'*, Arid tho 
conviction under S 400 I P C was bad and 
must he set a'ido — 12 C N" 577 

0. Defamation.— A charge of defamation shoul.l 
set forth the n. r on which tho 

defamation is said to have been committed — 
30 C 402 

7. OITeneos of Which guilty intention is nn 
essential ingridiont —See Note No ii under 
S 221 Cr I* C S"p-n 

8. The principle as applied to appeals 
against ec^uittal. — in nn njipr.al from on 
order acfjiyiting a person of a sjccific offence, 
the Court will not convict that pcr*on of an 
offence entirely diffcrint from tint charted 
agam*t him in the ground* of appeal VVhero 
thcnforc, the grounds of aiijical, were tlcnrly 
dircctcil against the ac.juiiial of the respondent 
on n charge of murder, and it was nowlirc 
suggested that he had committed an offmee 
under P. not 1 V C , the Cl it f Court declined to 
convict him of the latter offence.— [03 P. L. lyi j J 
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EMBEkZLEMLXT, CKIMlNti MISAl’PKOPKIATION Eld*. 


[Sec. 


0. The test of sufflcloncy of particulars 
specified in the charge. — The test of the 
sufficiency of the particulars as to time aod place 
mentioned in the charge, is irhcihor the acensed 
has reasonable notice of the nccusalion against 
him, No general rule can bo loid dosvn, for 
while in aomo charges, it may be necessary to 
specify the time and place, it nioy be unreafonable 
to reijuire the pio^eciitioH to do to tn other* 
[Rat. 659]. Courts haie a mde discretion in 
the matter and no general rule, as to the 
particulars required can be laid down [I B 
010] But where an accused was convicted under 
S 40G read with S IIC I. P C. Mithont any 
specified charge being framed against him, hut 
it appeared that he had Inoirledgr, of the charge 
naheput in n nrilten ftatenient dentine »f, held 
that his conviction was bad and should be set 
aside [12CN 577 fee 17 Cr. 411 (A)]. 

10. Omission to specify common object. — 
In au indictment cliargmg the accused mlh 
being members of an unlawful assembly, the 
omission to specify the common object m the 
chaigr, tliougb a defect, will not vitiate the trial, 
unless, it has really prejudked the accuscil. 
{18)Jr. N 129 Sie Note No. I, under S 223 
Or r iHfia. 

(3) JCiiihezsle^iiK'itf Cfluthud 
Mtaopppofiplatlon etc. 

11. Charge In the Law. — By enactin,? subs (2) 
the Code of 1S9S has superseded the rulings 
vinder tho former Codes [urfe {’90) 24 C. 193 
{’98) 2 C N 341 (343)] which laid down that an 
accused person could not bo charged wilb, and 
tried at the same time foi Oriminal misappro* 
pnation of a sum irlue/i not no* the tuhjeel of 
a unple art oj mi*appropiinlion but represented a 
general deficiency consisting of a scries of 
seperate defalcations spread over n length of time 
The lonflict of rulings [dee 10 B. 741) 17 A. IK'i] 
has now been set at rest by subs (2) 

12. The object and effect of Subs. (2).— 

"It seoins difficult to conceive that the Lcgisla- 
tature should have intended that under S 222, 
the piO'ccutof should be at liberty, to prosecute 
for D gross sum misappropnatecl during a parti- 
cular period, consisting of certain items more 
than 3 iii number, and obtain n conviction for 
the same . and then choose another gross anin 
consisting of throe dilTercnt items, ntleged to hate 
been viir, ipjiropnatcd during the sauir peiiod, and 
liaic a separate trial for tlio seconi] group of 
items, ^\here (thenf.'re) n person has been 
tried and eons ictod for the misappropriation of 
a gfo.s sum of money, during a certain period, 
S I'^tCr V. C fitl te l„r to the rteond prv^eeuttOH, 
of the miin for cerlaiii items of tni«ippropriation 
during the siiiie period JWnr iJnfc.m «ml 

Aylinj JJ. in J i Cr 30 (M) : See honeteT 12 B 11 

13. Does subs (2) apply to a einglo accused 

only?— In If. 0 „„.l sharfa 

down Unit the “wording of b l'J 2 
Cr. 1 C refers to n single noeitsed , anil it must 
sn^ be,-an»e ,t ), to bold that t« o 

p^rtoiis sail be gmliy «f minpprnprijtion of tbe 


samepaicelof money. S 239ha‘' no applii..iho“ 
to such a case. Tins mcw h.as been Mpre"lr 
dissented from in 17 Cr. 30 (U) by 
aniiAijhngJ J srho hold that there is ootta? 
m S. 222 Cr. P. 0, compelling the inference that 
it contemplates the trial of one person onlyit 
a time. — [Sec also 30 B. 49.] 

14. S. 222 ( ) an exception to the general 

— s, 222, is an exception to the general 
that at a trial for an offence certain pariicnhn 

must be given in the charge. Cl. (2) ofS — 
modifies the rule as to charges for criminal bresra 
of trust, but does not restrict m any „ 
scope and object of S 234 Cr. P 
226] The section clearly admits cfthetnaia 
only number c/acf* of breach of trust 
within the year as fliuounf/n? on^y to 
It docs not require any particular 
of the nccufation, but only enacts that « 
snScicnt to show the OnP’vga'-® .f 

specifying the details I e the ‘ n.n 

which the gross sum is composed -^0 “' p 
29 M 55S f!ce 16 P. 17. 1007]. ® 

“• provides for the charge being framed is P 
gross sums misappropriated within 12 

the first to lost, and enacts that o 

shall be deemed to be o charge within t ^ 

,ng of S 234 Cr. P. C. but it 

the oeft to charged shall be 'ifsinerf k 

artion within the meaning of S. -3u C . 

(30 II 328] . 

16. Cases.— whmo a charge of 

priation consisted of three counts, , ' 
appopriation on three fliflerent .i.j luffi 
tJiosc items being made «p of pbnTi:e 

of mousy each, hehi tlmt such a f9 

n Tolid charge under S. 234 Cr bV M 

Fd in 20 M 558 (SCI) 24 A. 

IS 38 31 C. 028] 

on charges of criminal breach o' dianra 
of two cheques and also on . dillsf'’''* 

respect of a gross sum wade up of 
items, which might have been but 

specified, the trial is, in fact not jnJ n 

charges but is only for three roi| jj So'] 
therefore legal under S 234 Cr.P. . 

Where a person was put upon his trni 
/Icment of three sums in ono 
was drawn up. in which all the 
the persons from wLorn ho 

■ . anil 

das 
ubs (2) 

1> C. [32 C. 10S5] p _ 

16. Application of Subs (2) B. 222 Cr. 

but arc not, 'specified.— 29 H- ef 

(b) llic second cliu'o of S 222 j tui'alTn’l 

Criminal brr«di of trust ‘"■'^,.1. f'"’""!./,, 
piiutiou of money. /'“'V'p M C.+^' 
oWnd to S. 177 I. I\ C.~[d C —■ 



223] 


■ricniraioS* oi minnku of 
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?ii C 500 ] The trial of three clnrj.TK ef Crinn'ml 
breach of tni«l uml three of fnl«ificalic»n of 
uccnnnt*, nt one ntiil the *atne iriil, i« <>|*po«eil t« 
S- 1>22 and 21J Cr. 1* C (tl C “UJ • HO M :t2H. 
SOA. .T.l- l.TA. J. lavi 17 Cr.JlOl) (M) ('H) 
M.K.MG: ITM.J. Ill] 

(0 Achar^'eof rtieefinj retitin;; tn a anm total 
con»iftirK of 2f> different item* i« luit jiiMilleat by 
this siih«eclion flml a conviction on such ft charpe 
cannot be upheld —1 A. J. .Vr.i 

(J) The joinder of three charpea of theft or 
propriation of specific nrtielos e«iiim»tfe>l at iltffr. 
rtnl times, with ft cinrpo of misappropnation of 
the Bcprepate of ten stems of money (the cost 
price or proceeds of those nriieles) nmoufttM to a 
misjoinder vitintinp the trnl [ Ih Cr. 310 (C> J 

(0) A person cannot be charped and convietesl i»l 
one trial of the offences of mi«cliief and cnminsl 
misappropriation in rcs|>ect of ft larpe nttmber 
of trees cut by him at different times in onessar, 
when there is notbinp show that nil the fellinps 
arc so connected ft« to form one trnnsaition under 
S 235 Cr r. C— ('ll) M N 407 

17. General Rules. 

(1) Charge to bo conflned within a period 
of one year.— .V trial heM on a charpe rcfcrriiip 
to items winch erb«/f <i»cp o pnod ej me»c // mi« 
one vM' i« illegal —U r It VM'> Sec II C 106 

(2) Charge should not bo vaguo.— in n case 
of cnmioal breach of trust, a pcncral charpe of 

, cmbcszlement mcDtioninp the pro’s mm misappro- 
priated as hid down In subs {i) u authcicnt, but 
It IS defcctiic and mutt fall throuph. when the 
accused ainH-nr to hue leeu prijHiheetl bs not 
liaviup any dctiaitc chnrpo to answer “10 I* W* ' 

1907 . 17 C S 47D 

(3) Chatgo how to be framed where so* 
veral persons are implicated.— 'Vhero two 
persons arc implicated in a case of criminal nut- I 


apjiroprhtion, or breach of Iriist, with respect 
to a cirtsin sum of money, the eharpea against 
them nrc of niissppropriation in one case and 
of Bbctmciit III the other It is also open to tlio 
Court to frame tlie charpes against each indivj. 
«lnsl accused in the allerttntiie,i e of misappro- 
priation or of abetment — 10 C N. fCO 

16. Rules as to charges of falsification of 
account. — A senes of nllerotions in accounts 
made to corern defalcation might all bo charged 
in one charge under the provision* of .'j 477-A., 
and there nrc not three distinct offences committed 
by An accused person, merely by reason of tho 
fact tliftt he mnhes more than one false entry to 
cover one defalcation It is impossiblo to talc a 
series of false entries referring to three different 
defalcations in the same trml although it might 
be possible to try three defalcations in one charge 
or to try a whole sciics of falsified accounts in 
one (li-irpe [41 C 722] As the law stands only 
three offences of inisappro]iriation can bo joined 
nt the same trial The combination of 120 items 
tn llio absence of nnj thing to show that it wa« a 
case of mafcinp ii number of false entries in 
various books etc , to canceal one misappropria. 
(ion was illegal [J8 42. 5cr 26 0 660 4 6 

R 43Jj 

10. EfToet of moocuraoies— wiiero tho acensed 
was charged with embczrleisent committed 
between 17tb Aug 1600 and 16th Anp 2010, but 
the evidence did not disclose any completed set of 
bunch of trust between these two dates and it 
appeared that most part of the money criminally 
misappropriated b\ tho accused w ere received by 
him before the 17lh .Anp 1000, hrid— tliat the 
error in the chirgc and tho discrepancy between 
the dates speeihed and actual (kites on which tho 
offence appedred to Lave boon committed was not 
a mere irregularity which might be cured by 
6 537 Cr P C It vitiated tbewhole trial.— 17 C. 
N 479. 


223. When the nature of tlie c.'ise IS such Hat the prrticuUrs nieiitioiied m sections 221 .mil, 
l''hea manner of committing 22J do not give the iiccuscil snfiicient notice of the matter with 

offence must be staled “ winch he iv charged, tho charge shall also contain such p irli- 

t^ularso! the immner in which the alleged offence was committed as will be suHiciont for that 

purpose 


Illu'lralion- 


{') A is accused of the theft of a certain article at 
the manner in which the theft was effected 


icrtaiu time and pi ICO The charge need 


set out 


{') .A is accused of cheating B at .k giicn time and place Tbc charge 

'heated B 


(-) A ,s 
the evidence 


accused of giving f.ilso evidence nt 
given by A which is alleged to be false 


8 given time aud pidie 


most set out the manner in which A 
The charge must set out that portion of 


it) A is accused of obstuieling R, u public scrknnt, lu the di-whurge of Ins public functions nt a given time 
*•”1 pi ICC Tho cl...rKe must set oat tho luanocr in « Inch A obstructed « in the dischiirge of hi* function* 

(0 A is accused of the miinlcr of 0 nt ft given time U»d place Tbc charge need not state the manner m which 

A murdered B. 
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A'HVT MVST BE SET OUT IN HIE ClI VRIfE. 


[Sec. 


(/) A is accMsoil of disobeying a direction of the law with intent to save B from punisbment Thecbar 
must set out the djsobedioncc ebarfred and the law infringed 


Kotes. 

1. Rioting and unlawful assembly.— The 
offence of notmg enn be legally described by its 
specific name, and tbo question whctJier any 
particulars are necessary under S 223 Cr. P. C 
ruist bo n qii-btioh of ih*crehon iiccordiug to the c»- 
einn'iffinfeu oj ejch c.”e. But, ns a matter of law 
it is otherwise with a charge under S 149 1 P. C 
There IS no specific name of the offence, and the 
fact that any offence is committed in prosecution 
of the common object is of the essence of the 
case, and there could bo no conviction for any 
offence coTumittod with « different commoh object. 

It 13 therefore obhyntoi j/ to get oat the common 
object in a charge under S. 149, unless it has been 
already specified in the mam charge under S 147. 

[30 C 781 See 22 C 27G : 7 C N. 512 (513) 

2, Rssont of omission to set out the com* 
mon object.— The general rule has been stated 
thus in the Icadixi; case of Jlrban ilahton II C 
100 “In a charge of rioting it is uccessary that 
the common object of tlio unlawful assembly, 
should be set out, as an accused person is entitled 
to know with certamtj and accuracy the theeeael 
lal’ie of the charge irought against him." (Sec 
2G 0 630] IVltcro the charge is defcctiie as not 
specifying the property the taking possession of 
which 18 supposed to i>o Ibo common object, S 
637 Or P C mil not euro tho defect particularly 
when tho specification of the property would alter 
tho wliole comploxtion of tho case [33 C 295. 

See 3 C K 603 ] The rule may bo reduced to 
thofoimof a question. “Is the ommission mate* 
il.iV that IS to say, has the failure to specify the 
common object, in fact, prejudiced the occused*” 

If it has, tho omission is fotnl rSre rulings quoted 
above also .10 C 80'] If its Tms not, or in other 


3Sl 21 C 827 14 C. N 412 St 0 >' .5q9 4C 
N 190(199). (1918) M N 129 . 39 P. W. 1907.] 
3. What must bo set out in a charge of 
perjury. 

('0 Date.— Tho charge should tliadosc tho esaet 
date on which the offonco was comniitled — 7 B L 
(ap) GO 


Ch) Place.— The Court or officer iicforr whom tho 
false cvi.leiKc «as given should bo specified 
(11,4 J ‘ 

(') Exact words of tho statement.— Charges 
of perjury onuht to bo linscd strictly upon the 
r/iff If , nf. which were used by the person who ' 
ihargedi and no ei idenen whiih doev not profc: 
to gn Q those evaet words can nlono he a B.ifc‘ 

fonniHtion for a crmiicli.m— (21 W. 11. 28 • 7 B 

I. (fip) Gl. . H W. It. JI-, . ft W. n 71 • See IP Vf. K 
M.9\\.It.2'i 17 W. n 32. I7W. K..Tl«3r.O. 
hOS I lint I '.a , 1 h n COSi :ioP.R IfCO] a per- 
»>in cnilorj upon to nnawf r n chargo nf fniso evid. 
men, should knon exactly what t* the foI«c evid- 
dice Imputed to him A charge “that he on or 


about the 15th April 1671, gave false endctice’’ 
not sufEcicnt. [.3 N. P. 314] Where the ehirgev 
that “you on or about tho 7th JhylOOl, it 
gave false evidence in a j'ndicnl procicihi 
namely in a case under S 133 I I’. 0 nnd then 
committed an offeneo punishable under S IM, 
was held that the charge nas vague and dcftcli 
and the conviction was set aside. [10 0 N 10'' 
Tho charge slionld set out m diicct herra'i"n I 
exact words alleged to constitute the false cr 
cnco and not a paiaphrnsc — ( 1 L B. / •' 
137. 

Note— Whore precise words need not | 

given. — IVhere in a proceeding for perjury, 
Court stated that the « hole of t!io evidcBce o 
witnesses convinced him of a Ihe 
conspiracy on their part to make it appesrt 
a certain date, a certain person was a pans 
A firm and that nil they had said mteriej '^ 

tisue lias n tissue of delilciatefaMoode, hell V 

the having regard to the nature of tho CDii? . 
Judge wus making against thowitncs‘6h'' ' 
admit of being fonniilated i» a 

alUgatr ■ n "Mho gi.t of 

cus.atic’ ■ I ^ yj 

them 'll.! « • ■ 

(P. C) W.lt. 01. 

(d) Occasion.— State of the judicial 
mg— It is essential to ci charge u'luer « “ 
that the prosaciition should i 

day stated in tiiC charge Jti 

pending and that tho ta/jl 

pwccdiii!? made tho statement al'egeu ^ 
The particnim ^tnge of ,,, K 

.» tk, ,har,, -1 U. I. («P) 1“ "■ 

5. General rule appliorblo to 
perjuxy.-CharKC, of r'rP'Y, 
a distinct assertion with regard to i 

intended to bo charactcris-d 

was made, that it is untrue in , 

accHseil Ineii if i» fo be so, when ^ 

the investigation of the Court „ 

to each of these points singly . — 9 ” • ^ 

0. Where It ia doubtful 'Whieli 

contradictory BtatomoUtB inia | 

It IS imposublo to ilceidc M.o, i 

soner's two contradictory Btatcmen s 
which is true, he slioiiM rhsrsf 

nofitc, and convicted on tho "tern 

1 W. R 15.12 W. It. 23 . 23 M oH * y, 
10 B. 121 . Rat 3.3G (337) • R«‘ ‘ . 

7. Each accused to bo soparotcly 

and tried.-In prosecutinus O'- ofr 

evidence under S 193 1. 1 • C. t ^ ^ 


65s2N.l’.21. 

OHargos cannot bo mulllpJJ' 
making of any iiuiiibor of fni*« 


1 



825] 


hitrcT or EKitoRS. 
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f}ie jrnmp ilopo^Ijion ix cnr> nciTPCcato c««c of 
pintle* f.iNo rnilenc*', cliiri:r« of fil*'' ptmIoiico 
cmnot 111* mtiltiplioil nrt'oplinir.to Uie numlior of 
f«l*o cont^indl fii the «lrpo»ition — 

GM.U 

8. Attempt to cheat.— 5ri-- Nulo No 4 tin*lrr S 

0. Sedition.— (S 12J-A I. l’ C)5<-p Nolo No 1C 
oniler 8. 2.‘1 

10. Coaspirncy.— S<-r. No 1 >-« No« 12 u uo.icrS 
221 

11. Effect of charge boinp vague.— Whrw tiio 
*ccn«e<l wtis rharpoil unilrr 217 I t’ 0 n»«l 
the charpe <1i<] not di^tinotly utate nliit the 
direction of the law %Ttiirh*Iio ]in<) di<i>Wre<), 
and how he lind di«ol>ejcil the ^ani'*^ AcM th.at 
the c1nr(;e hnrini* liccii cxprra<cd in rnpio lerma, 
the pro«ccution, on nppenlif kIkiuIcI Le limilnl to 


the jvirticiilar sense in avhieli the chjrgo ons 
«niler«looil nt the trinl. — 2B 112. 

12. Charge of arson and extortion.— Where 
nil} charge inioJres conBCfiiiciices which may bo 
stated in n geiicrni form, sncli ns may arise in 
A case of arson, where a man may, by one act 
of arson set fire to and destroy, scrcrat stacks 
of several j>crson«, no particular is required, 
the nntiire of the offence being suflicicntly stated 
l>) the d.ite, time and place of tlie setting of Cre, 
liut extortion or obtaining money from persons 


the close of the evidence, the accused knows 
what is alleged ng.iinst him — Per lloWi J in 
17 Or 411 (A) 


Z 24 t 111 CMTj cliir^c tinrtla n«ed iii ilc^crilnng an offenco shall he deemed to lia\c been 
Words in charge taken in «en.e of *•'« attached to them respectu elj' by the law nmlcr 

Mw ander which offence is punidnlde „ ,„ch offence is |i«nishalilc 

225. J\o error in stating either the offence or the paiticulars required to be stated in the 
2 charge, and no omission to state tlic offence or those particulars, 

« of errors rcganlcd at any stage of tlic case as material, unless 

the accused w as ni fact misled by snch error or omission, and it has occasioned a failure of justice. 

lUuslialioo'- 

(o) A i, charged, nnder sectien 242 of the ladmn Penal Cod<*. with “having been in possession of counterfeit 
coin, having known at the time when when ho became pes-cssed thereof that «iiih coin was counterfeit, ’’-the word 
“ fraudulently " being omitted in the dnrge Cntcss .t oppe-nta that A was m fact misled by this omission, the otror 
‘hall not be regarded ns material 

(M A ,s charged with cheating B. and the manner in which ho cheated B H not set out in the charge, or ,s set 

oat ineorrrectly. A defends himself, calls witnesses and gives Ins own account of tho transaction Tho Court may 

infer from this that tho omission to set oat the manner of the cheating is net materni 

W A is charirc with eheat.mr B. and the manner which he cheated B is not set oat m the charge. There 

, Inch of them tho charge referred, 
iiission to act out the manner of tho 


omission t< 

charge with cheating B, and the manner i 
irore many transactions between A and B, and A had no means of knowing to 
and offered no defence Tho Court may infer from sncli facts that the < 
ehcatmg Was, in till? case, a material error 

(■0 A IS Cliarged w .,h the murder of Khmla Bsksh on the ->|st January lhS2 In fact, the murdered person s 

the 20,1. J.n..iT 16'= A ... ....r e l.rp.d mil .ny 
■""-J-- bn, c, ,,.d „„rf.l,.,„quirjbo,.n,,b.M.S...r..e .b.C. ..lyto .b. c... l.,J„ 

“’b-b Th. 0..,. „„ „,c„ ,.c,. A w.. ... <b«< 'bb ..... .. tb. c,A.». ... 

(.) A. Ibe 20lh Ibb2, .no Kb.d. B.b.b (»b. ,...0 >. 

"'...I b.„ f„, „„ „-b™cb..r'.lf...b. n..oln.n, m.d.r C.L.I,, l,n 

f.. tile murder of Kboda Baksh The r.rt.ca-e. pn-acut m hi. defe.co mere wilnes-e; 

“’l"b Tbe Coer, „„y ,„fe, fro,, lln. >h., A ..a. ....kd ..J that .he errw .natena, 


' of llaidar 


Notes. 


Tost of prejudice.— "'here the accused 
persons foUr understood tho nature of the oflonte 
With which they were charged, it was held that 
the mere omisnon of tho word ••di'honestU 
•a a charge of theft, could not pos'iblr Mve 


tirejodiced thim in their definco [10 B. II 373 ! 
fr'ce 32 SI 3] Where the error in thecliarge, 
coatd not in fact miilt^d the *cease-d, who were 
•II defendeil by counsel and were fully cognizaat 

cf the natnred and particulars of the ca*e which 
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pnocEorcE ok coMsirotEKi wiinorr chaege. 


[Sec 


eadi of them hail to meet, it conlil not be r^rarded, 
a* any stase of •he cace, as material. [17 P. H. 
1‘I15] Ttif mere fi}‘ence f/ any /ornnif charge 
of nsin? insultini* Ian?ange >n nddition to the 
charge of criminal tresiia*a, will not justify no 
aTinnlment of the proceedine*, when the saM 
htisrnaee wa® complained of from the rery fir-t 
hv the complainant [3 W R .An ©mission 

to frame a ‘eparate charee of theft in addition 
to the charge of tnordee WB« fccW not to hare 
canned a failorc of jnatice, eren thon^h the 
acco'ed wa» ncfinitted of nionler bat eonrictcd 
of and sentenced for theft ((*?«*) -A. K. 9»], 
If the char;re is drawn np in n somewhat informal 
manner bnt i« softiciently explicit to pire the 
.a'X'n=ecl notice of the charpe, the irreirnlaTitr t« 
cured hr tins «ection [13 B. 77] 

2. "WTien a failure of justics may bo 

inferred. — IVlioro the accni'ed was eharced, and 
conricteil in the alternative either nniltrf? 1S2 
or nndcr S 103 I P C , held tKat the charge w.as 
had in law, hfinran alteraatire charje in a form 
forbidden by S 233, and the accu'cd, ohouh) he 
held to hare been prejodiced br the coarse adopted 
[ion 124 See Rat 336 -JOI : 503 s 2IC.fl37: 
Js n 533 7 R fHJ 1 L. D 101 J AVhercthe ch.ante 
wfts that the accused, bad committed criminal 
trench of trust in respect of certain deeds entm«. 
trd to him, but he wjj convicted of embezzlement 


pf certain amoants of moaey cbisiceJ by » 
fradnlcnt n'o of those deed», 
riction was bad. [12 C. K. 577] IVhen a ciii 
is tried as a warrant ca«e, and a chrfre dn»3 1; 
nny oiTcnce which is triable onir #« * ‘srriL’t' 
case with which it is ®oncht to cl iigc the lect.s'i. 
si onlil form n part of the chanre, «s cti'rwj* 
the nccn«c<l would milled in hi« i f'Zt 
[29 C. -ISl] It IS illeril to coanct »n 
pppson af the offence of rioting WjiJj a r"=-'t 
object other thin that specified in the clsrr 
as it IS manifest that the accn«ed _LiJ co q-p'’ 
tnnitr of defending them'clre® with referfcft^-' 
the same. [27 C 090 s 2 C J- 516 
fonlacnn .YmV J. m 6 M T. 17 • 40 C 16'] ^ 
Appellate Coart is bonnd to acqnit t'-e 

if It di«bcHeies the coramoQ object fonsut^* 

Lower Court. It eannot convict the 
the basis of some other common ohjivt [STC*- j 
The question in each ca»e is whether the [ 
object fonnd oerees in e=isenti»l particu z’’ 
the common object as stated in the ^ 

the difference is only slight, the accn'ciw- 
be hcVl to be hare been mislw or ^ 
(35 C. 3R4 : 30 C. h03 • 5« 30 0 Iijs - 

390- 

Dofectire cliargo under S. 121— A*"'” 

Note Ko. 16 nnder & 221 Or. P. C. 


226. Wlien nuy per'OU is 

Procciliire on commitment without 
charge or with imperfect charge ' 

otlierw'-o alter tlie cliarge. a* 
ns to the /ii^m of elmrces. 


committed for trml witliont n cljarge, or tritb nn iruperfffl^ 
erroneous clmrye, the Conrt, nr, in the c.qse of ft High 
the Clerk of the Crown, mar frame n eliai^ or atll j® 
the case mar W. hasing rcpanl to the rules contained in tlih 


lIluflrahonK 

1. A is ebarped with the murder of 0 -A charge of abetting the murder of C may be added or *°'’*^'*'***!^ pj 

2. .\ is cbsrpc.1 with forging a ralnible secority under section 467 of the Indian Penal Cade. .A e 

fabnc.ating f.ibc cvTibnoc nmler section 1''3 may be added. •I's'z”' 

3 .\ i« chsrgpil with receiving stolen property knowiog it to be stolen Daring the*tnil it i 

appear* thit he bus m lifa pos«c®*inn instruments for the purpose of conterfeiling coin. .A chirge n 
23 > of the Indian Peinl Ctvle cannot he addeil. 


,n.ler*«n- 


Notes. 


1. Meaning of the Acord “charge-”— See Note 4. 

No 1, under S. 221, 

2. Moaning of ‘without a charge’ —The 

worxls “without a ebarpo” not oulrrefcr to the 
'“•"* * - • ' nli^ bnt ^l«o 

' * “ • beert franieil, 

* ' onght to be 


n. Tho stage at which a chargo may bo | 
OUorod.-On Q tnal by Jury, the Court of ( 
I **"_’!*_ '** ”” I“’'s*'r alter n charre after the 
T i*’"' C-' R R (C-C) 9] -A I 

Juil,;.. *pt, witliruil |iro|>cr discretion, j 
■d'l« a niw (^rr chorgr •ft'r the I 

I ' ■’■'/"“■e Btid cnniinurs the trill withont i 

a Ijoamtnrai [q N | 


deliver! 


[limits within which 

>r alter charges may .an ■f'; 

;es.ion. Court is not a Court of 

ion. nnd though vested with ^'■pe 1" 

.mending or adding to charges it -^f tl* 

vith reference to the immediate rrc»rl 

ommitment and prosecution, an ” j [SJC 

o matter not covered by tbe mi 

a- "0 P. vr. U«09] The addition of • 
vhieh is not supported by ,rJ ’‘J 

he committing Magistrate i< '< j-j 

nerrlv an error of procedure. I 1='"' 

- 11 B 11 . 27. 1 Thrr. I'™™;.;;;" •'■•'■T 

nmmitted for tnsl before *hc • fpptf'' 

wo of them charged with jj,,rd w'' 

lot amounting to mnnlcr. an' j,.,, 'i 

betment of the same. At the tns 1 




426 


PROCEDURE, 


[Sec. 


the Jodgo suddenly added a grare charge like 
dacoitt/ njii proceeded with the trial witbont ercn , 
granting n ndjounimont and convicted the accnscd 
on the newly added charge, lirW that the Jndge 
had altogether failed to eterei^e a proper discre- 
tion [0 C. N 73] 

(T/J Magistrato — It is certainly not the inten- 
tion of this section that a Mai'iatrate shonld 
cancel a charge and substitute OB enfiitly di^eient 
chirge as that wonld amount to an ecasion of 
tho provisions of other sections of the Code. 
[(’97-'01} V n I 64] 

2. The so2tioa is not intended to euro 
illegality.— ^Vhere a person lach.argcd with, and 
tried for four offencea committed >n the same 



and com 
The won* 

to WM nut a Court in altering n charge, by striL- 
ing out one of tho eharges, at any time before 
jadgmenf . but tli“ section does not seem to 
warrant the striding out of a charge, /or 

of enitni] nn illrgnht'j vhtrJi hiiS teen com- 
miffed nisobedicnce to an CTpresa pron«ion na 
to the mode of trial cannot be reg.irdcd as a mere 
irregularity, within tlie meaning of S C37 Cr P 
C -!«) M. 509 2! jr Cl <P, C.) . 20 P. W. 

low 

S. What tho term alter ” signifies and 
includes, — The words “or odd” which were 
introduced by the Code of ISi*^ have removed the 
conflict of decisions tnth regard to the scope of 
the term '• niter ’ The amendment confirms the 
view offf>nff / in fi D 200 (F. B.), that the 
w ofd “ iiltiT " in S 227 must be taken to be cqoi. 
valent to the words “add to or otherwise alter” 
as used m S 23(1 Therefore the ndditioa of n 
new held uf charge is nUeration within the mean, 
lag of the section (See also 9 A 627, 3N P. 
8J7 ft \ G03] In the same case, Sfyenf C. J 
and tho majority of the Foil Bench (Sre at pp 
211, 214) fapld that the word ‘niter” di'l not Include 
the n 1 hh,.i, 01 a „e,r ehoroc. [S D. 203 (F. B.)] 
The word niter ineluden irithdrntriil by the Sessions 
Oiidco of a charge added by him to the charge on 
'vhich tho commitniont was mada. — [|2 A 671] 

4. Xiimits within which a charge may be 
altered or added to. — As n matter of general 
princijilo, nn nlfeiaition of or addition to a eliargo 
is permissililo only ivlion tho amendment, has not 
the cilocl of chancing the whole complexion of 


for indiridual acts on all persons who were 
members ot the time of fhp assembly, fl6 Cf- 
737 (JI.)]* Where the accused was committed 
on the specified charge that he had given false 
evidence before Sessions Judge, but the Sessions 
Jadge, at the trial, added a charge of giving false 
evidence by reason of contradictory statements, 
one before tho llogistrate under S 1G4 Cr. P. 0 
and the other when giving evidence before the 
Session* Jndge, Held that the accused avas 
prejodiced in as much as lie had no notice 
until the new charge was add^d, that he wonld 
have to meet the cliarge of making contradictory 
statements -A-* N. 39 ]• IVhero a com. 

plaint for rape is preferred, it is illegal on the 

<• • . ■ • . ■ • . : , 6 A. 

22.1 •. t' , i ■. toa 

* • ■ .1 . ■ irmal 

comphint of the hnslnnd is necessary to enable 
tho Court to take cognizance of the latter charge 
[ 2D C. 416 ] A court nftci drawing np a charge 
of an olfcnco componndable without the sanction 
of the Court and Iiaving recorded the accused's 
plea, should not niter the charge to a non*eom- 
poundable offence [ 29 P. B. 1014 ]. 

6. Stage at which tho charge may be altered 
or addeci to.— Under b 227 Or. P. 0. the oltem. 
tion in tlie charge is only permissible tipfo the 
time of taking the opinion of the nsses«ore. An 
ollvmtion of the ch.irge after the assessors' opi- 
nion has been taken is illegal [30 P B. lOlOj 
On a trial by jury tho S“8«ions Judge has no 
power to alter the charge after the delivery of the 
verdict [OB H (0 0)2] The words “return of 

•• ' - ’ » . 1 • V ,1 , 


the defence evidence recorded [31 B 2tbJ 


on© of roHhery, fteW it was improper for tho Sps- 
Bions Judge to thus alter the character of tho 
charge lefore licnilng eiidciiee llO C .N'.2JS] 

J'l'Omlttl'P, 



ilpfencc set lip by Jiim throngh bIsrODnscI the 
jirnonrr is lilelj to he jirejudieed in hit defence 
on the merits. (0 H. H (a.C ) 70]. 

In which tho omondmoQt has boon 
hold to have caused a failure of Justice, — 
Th.* ft')ljf»/7n td n chtrfTc under B lUl.V.C to 
ri,»fge» Under Rs t.71 nnd |2rt I. I*. 0. on which 
arr^i'ant* were triM in the l^iwcr fJoDrt, is not 
lH-rtni„)ble, as such niMition woold have the 
ffl-ct of imp-i.Ing n constructive rr»pon*ibihly 


8. (b) Amendments how to bo made.— 

Amendments in tho charge ought to he m"'!e 
formally and should np}>cnr on tho face of Ihc 
rcconl(DlV.n 14]- Whenever a Pes«It>ns Judge 
may**ce cause to amend n charge, a statement 
that Biieh amendment was found necessary sheiihl 
form apart of the recoril. [ 1 Ag C7] IVheii a 
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Mn^ri'tnlo nnipnil» tlirrliirpr, lip nliouM nnlwrilf* t 
nrcr tlif" onrinil fliirr^. trrtt^ the 

tlnrp/- rn a $K^ TIi^* orijn*"! ' 

cliftrpe »1 iod 1>1 rptnftln on llio (lie for roforrtiro, if 

nofr..,rTriOCr 2 (L. D.) ] 

0. (c) Additional chirgo should bo road ovor 
and explained.- Hut whrrr tiio hookM m 
dcf^tnloil in'l lii« catin«r| <i jiro«onl in ConH. liio 
omi<'ion tn rr^d out nn<l rt|itnin iTio Aiiiliiinnil I 
chir?(? ix Bn im’c’iilirilr wliirli, iinto>a il liaa 
prcjndifp'I tlio B<Tii*o<J jn lii* •I'-fonro, «W* i»iit 
ttio nliilitT of tiic trill— ^ n COO St* alxo 

7 C 9T Jl M ni. 1 


10. Certiflcito under S. 88 Cr. P. C. no bar 
to alteration or oddition.— Tiio certificate 
jrrintcil nndrr S IfiS Cr 1’ C in respect to a 
eerinin set of fuels will ccucr ccerj cJinrpc which 
tlie fart* <!i«eto«e<l, nint the Binffistrato is not 
re«irnfe<l to the pTrtitnlnr section I. P. C. 
mentioned in the certificite [33 A Sit]. The 
mere fact that exlmililinn was demanded, in 
rel-itMin to tlio ofTenec of d.ieoily alone does not 
necessarilj limit the dl^c^ctlon of the Jndpre, 
whoconld if the ffmser charffo of dacoitjr could 
not lie siistnincd on the evidence, niter it to ono 
of theft [17 15 3fi'> I See Rat 773 (77-1)]. 


228. H tlic rinrge frainnl nr nltrmtmn nr aiMitmii made mitlL-r sectinu 220 or section 227 

When trnl may proceed immeifi. '‘'u'h that pn-'t-oduur immodiatfly witli the trial is not likely, 

»tcly after alteration j„ opinion of ("oHit. tit prejudice the accused in liis {lefenfio 

or the pro«(‘cutor itj tlic foiidncl tif the case, the Conit may in its discretion, after such charge 
or aliemtion or nddiliou has lieen framwl or miide procted wilh the trial a« if the new or altered 
chaise lad heen the ongiinl cliiuve. 


Note. 

1. Where the newly added charge is closely 
rolatud to the former charge.— A and u 
were tried at the sim«* tnil, \ for inonlerand 
11 for abetment confc««eil to hot inu* committed 
the murder at the insti^'ntion of 11 The Sc«sioni 
Judv'ciabsoqucntly ntiiended the charge agnin«t 


Atoone of .ibetment 15, who lias represented 
l>y A Vnhit tlnl not object fo the amendment or 
a«h for a new tr-nl, held tlmt since the t« o charges 
were so nearly related and thero was no mntcrial 
prejudice, no new trial could be coaatdered Bs 
necessary [11 D. H 278] 


229, It llic now ,,r iiKorc.l or ikMiiI clini„.c i- Midi lli..t piOTcJiiig iinmcilinldy witl- llie 
'™«Mwln.,ln„f bo,l„Mlf.l, liial likdy, iti tlic .ipiiiicii of tlic Conil, to prejuilico the 

or trial lu.pendeil ' ’ jifcnsetl or the prosecutor as aforesaid, the Court may either 

Jirett a new trial or adjourn tlie ti ini for t*ucli pci ioil as mat he nceosi.iiy. 


Notoa. 


1* Kow trial may bo warivod.— Where a new 
tharge wax rend aloud to tlio jury, but was not 
. ®*plmned to the prisoner nnd ho was not called 
upon to plead to that charge, but bis connsel, 

ttn briiij aakf'l, did not require A new trial, bold 

that the accased was not prcjadiccd by the mldi- 
tion of tho new cliarco or the omission to hold 
anew trial [8 B 200 (F. B.) i 11 P 11 278]. 
But if the trial itself is illegal, the woiver is 
w no avail. [20 BI. J. (S N ) 1 ]. 


2. Procedure on new trial being ordered.— 
IVlicrc a former trial Ins been sot a«ide and a 
new trhl ordered, tlio Bfngi^tnite holding the 
second Inal is not justified in referring to tho 
former reconl ns a whole but he mav refer to 
jnrttcular deiii>«ilions which arc specially put 
IQ evideneo before him. 

7 C. L lOJ. 


230 If the cITenee etalej in tliii noiv m' iilleieil ur «.Wm 1 nlmr!;'.' i' oim f™' t'i« PrnM-enlioil 

of wliiiilipii>viiiu.s.liiiili>iii ii notoM-ny, Uio o.iM- ulmll not ho 


P'MioM *” 


procccilcil ivilli linlil '"'1'“'’ Mlnc- 

,i„„ 1,„, Won nlromly nhtoimil fn' " pro'eciil.oii on ll,o B.lmo 
as those on which llio now or nltorcil clinrffO is fiillinloil. 


I* Tho rulo as applied as to altornatlvo 

coargea — Wlien it is intended tn charpo n 
person With having mado a fal«o stntcnient In 
toe Court of Blagislrnto or (slternatively) ft 


n fat'c slsh'inenl t 
Judge, tkeiv *'i“* 

|ir«)«rr»>tii>" •>" ri’el 


the Court of a Suhonbnalo 
^<l <1 j>/-p/>rr tiinrt$on fur rt 
hr.iofh e/ the nitrni.itiir, |1 
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JJECALI. or M’lTNESS AFTER ALTERATION Or ClIAROB. 


[Sec. 


2. When the now charge is one of abetment 

— Tho Inspector Gcnernl of Ropistrntion wrote 
a letter to tlie District Registrar directing that 
tho accused a Sob-Registrar should he proeecoted 
Under Ss 417 and 4Cfi I, P C , but the accnsed 
was tried and convicted for tho oSence of abet- 
ment of forgery for the purposes of cheating 
( SS 40S 109 I P. C) held that no fre«h sanction 
wns necessary, ns the charge of abetmc>pt was 
founded on the same facts ns those on which the 
original sanction was given — 30 C 805. 

231- Whenever a charge is altered or added to bj the Conrt after the oommencement of the 
Rcc-ill of witnesses when charge trial, the prosecutor and the accused sliall be nllo«eil to recall 

or resummon, and examine with reference to such alteration or 
addition, any witness who may have been etamined, and also to call any further witness whom 
tho Court may think to be material. 


3. Tho General Principle explained.— If 

tho altered or added ch-arge is one for the prose- 
cution of n hich previous sanction is necessary, 
the case shall not be proceeded with until such 
sanction is obtained Unices sanction has already 
been obtained for a prosecution on the same facts 
ns tho&o on which tlio new or altered charge 
was founded 21 Cr. 230 (P.) i 11 P R 1911; 
30 0 805 


Note. 


1. “Shall be allowed.”— When a charge is j 
altered or ndded to, the Conrt is bound under 
6 231 Cr P C to allow the prosecutor and the I 
nccusecl to recall or rc-suinmon and cvaTnine with ) 


reference to such alteration or addition, any 
witness who may have been examined, and also 
to call nny further witness whom the Court may 
think to be material — 30 F. R IDIO 


232 (-1) If any Appellate Court, or the High Court in tho exercise of its power of revision 
or of its powers under Chapter XXVII, is of opinion that any 
KITect of material error person convicted of an cffcnce wns misled in his defence by 

llic nhseiicc of a elmrgc or by an error in tho charge, it shall direct n new trial to be had upon n 
charge framed in Mhatcter manner it thinks fit. 

(5) If the Court is of opinion that ibo facts of the case are mich that no valid charge 
could be prefened against the accused iii respect of the facts proved, it .shall quash the conviction. 


lUnsliatioit. 

A I* I imTiitiil Ilf an oifenec, under section 18G ot the Indiau Penal Code, upon a charge nhlcli oniits to state 
lliat ho Know tho rviiloncc, which he corruptly nsod or nltemptod to use fts true or genuine, was false or fabricated. 
If the Court thinks it probable that A had such knenicdge, and lhat he w.ss misled in Ins defenco by tho omission 
from tho (Inrge of tho Rtatcmrnt that he had it, It shall direct a now trial upon an nmondcil charge; but if it 
appear* probable from the proceedings that A hpd no such knowledgo, it shall quash tho conviction. 


Notes. 

1. Application of tho Section.— If in consc. 
»|urneo fjf material error* in the cliftrgc, tho 
Ai, irrn mi.fr.f, the High Court is hound 
to dirett n n‘'w trial to bo h.ad upon a charge 
fpimed In thi' proper manner — 30 P. II. JOIO 
7. Tho section Intorprotod.— The languairo in 
Ks ST. nn-l 212 Cr V. C show* that tho omi*«ion 
to framo n charge is not n ground for re»i*ion 
uul. «• Ih^re ha* been a cnn«cqiirnt mlscarringo 
of ju'tiee An rml*sion to frame an allematico 
chsrge rom< 1 under tho very romprehen«lvo 
Words ■‘crroi’ or Irngiilaritr in nnr iDquirr or 
o*her proceeding." in .',17 Ct. I’. O 

liyie J. in (l(Hn) 2 31. K. 2fi7sS.c 

'.M u rai 

3. Scope of tho Section.— Thcrf f* nolhlng in 

tl." Unguage cf S J21 (1,), fri limit the power 


of nn Appellate Court to direct ft refrial, to cases 
in which the trying JIagistrato has not jurisdic- 
tion. A Pesslons Judge has power also under 
B. 212 Or. I’. 0 to direct n retrial to he had upon 
n chnrgo framed in ivlinteier manner he thinks 
fit, on the gninu'l that thr fis* hri'n 

in fAriV ifr/etirr Iry the fthseiico of n chargo or hy 

a ds'fs’Ct in the clmrgos —7 C K. 301. 

JNotO.— In this rase the Pes.ion* Jmlge thought 
tint the omia«|rin to insert tho words “or their 
Agvnl* nr Jliiinger*" in n charge framed iitider 
Fs. let nnd I I*. U had seriously prejudiced 

thenccused in their defence]. 

4. WhoroS. 232. instond of 8. 423 nhould 
bo oppliod.— Tlie coinpliint against the neeiised 
was originally under t"! and I'H I 1’. 0 i"'t 
the evldeneo at the trial was directed toward* 
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& cl nriilrr R. 47t I P. C cmir Tli** Mspi*. ^ 
tntc nficr clim.-'n!r Uic ncrntccr niirl< r R 171 j 
l.r 0 oTotilnnllr roinirtcil Jiitn rtniW R WV) 

I. P. C for <lcfnni'itIon ront-^moil in tlic cliv’ii- 
tn'‘nt JIfll (1) tint tl.r Rcmrit on 

#PT^1 «elcd wron^’l’’ in or'lcnnr I* now lri»l for 
dofnnnlinn nndor R Cr P 0 Ifo »lioaM 
hive nctol nn.lor S Cr P nn-l <2) b% 
there w«* nrt\,m on r^erecnrl to .».o,e flinl any 

rnl.lfh-iryr ci,l,M^j,rrferrr} noXKt »«■ oern.ol, 

the cnnvielion oupht tn Jio r|i]i»]ir<1, iin'ler fiiil>rl 
(2) -t2S C TmI cf no c 402]. 

6. Conviction for entirely difTcrent oTonccs 

by the Appollnte Court.—Tlio ncrnicl were 
chanro'l with nnd convictel of noting nmlcr 
S. 147 On nppeil the Rexinnii Ji>i};:o ret n>><)o 
the conviction nnder P. 1 1” httt ronvictci! the 
#ecn«e.l onder »tS nnil n21 I P C they 
hivinp never lieen clnr;jr'l ivitli t1io«e offenern 
f/cM tint conviction niider tho<e rection* rhonM 
betcta«ide, M they were ihtlmrl onif rcjvmitc 
offencev which rhonli! hive fnrtncil the rohjcct 

of repiratc chirRcH and (hot rAc occtMcf hn.J hern 
rrcj.„|,ccif irilhin fic fcrtii* f/5 31J Cr. 1‘ (' hy 
rf>' omiMion rf /hn.c fUr-jr*. [30 C. 288 : 
See 0 Cr. 408 (M)]. IVlmre the nccu'cd were 
charped nnder S a2> rend with P HiU P 0. 
they wero called upon to nmwer a chnrce of 
RriCTom hurt only ly itnyfici/mn It omonnted 
therefore to scrioun prejudice, when they were 
B^uiltoilof riotinp but convicted of the rpecific 
offwco of canalntj cricrou^ hurl [16 C. N. ■ 
1077 : See 8 C. N. 844}. But 'vhero Iho case 


nciinnt the nccn<cd waa that lie had inatipaled 
tho Iralpinp oi n false complnint, a conviction 
for the eiihstnntive offence 211 I. P. C.) 
instaad of nlietmcnt was hcM not to have 
prejudiced the neensed [ 7 C. N 530] 

0. nigh Court may procaoi under S. 423 
instead of S. 232. — \Yhcrc the charge of 
miinler was defectivo and incvact 'vith roferenco 
to the 2nd and .7rd cliiisea of S. 300 I. P. 0 , tho 
High Court instead of ordering a nc'v trial 
under 232, ct aside the conviction of mtirder but 
coniictol the nccoscd of grievous hurt (nnder 
S .12G I PC) on his own confession and tho 
evidence of two witnesses — 8 C. 211. 

7. Whoro the accused was hold to have 
been “mtsled in his dofoncB.”— Whero 
the neensed was charged wifb storing uool bnt 
eonvuled of storing loo»c eothn, — Jicld that he had 
no proper opportnnity of answering tho charge 
(Pat 620], Where one of tho acenged was 
charged under S 3211 P. C with having volon- 
tardy caused hurt with a du^but convicted of 
using a the conviction was sot aside on tho 
ground of fnislcailing [17 C 1^.410] Where 
the charge o! perjury was framed in theso words i 
"ion on or about the 7th day of May 1004, at 
Leslie, gave false evidence in a judicial proceeding 
namely, in a care nnder 8 133 of tho Oodof 
and thereby committed sn offence punishable 
under S 193 I P. 0. within my cognlsanco”— 
it was held that the prosecution could not proceed 
on'such a vague charge [10 0. N, 1009]. 


Jooi.kro/ cJintyes. 

233. Tor cverj- distinct odence of nl.lcl. nny porso" » *>■“'' 

f'P.nit.cI»,sc.to,JUii„ct clmrRO, end every .such cliargo Shull ho tried sepurutoly, orcopt 

in 11,0 cases moiilionod in soclions 234, 235, 236 nnd 239. 


Jllutlntlie". 

A i. .ccurcl „r . „,c„ „„ „„ „„ J of ruMiau Bricr««> bnrt on uaolher octadon. A «...l b. ..pa.ut.V 

f^arged and separately tried for the theft and causing gricrous hurt. 

of noten, 

B. 233 (!898)=S. 452 (1872 ) 


1* General -Bemarks as to Joinder of 
charges. 

0) Thegcncial scheme of tlio sections relating to 

lOIndrsF .1 .. . 


10 object of the rule nnd its variations 
^^®6£Foct of Misjoindor on tho validitj 
the trial. 

(l) Tho ruloas laid clown by the Privy Conneil ii 

Subrahmanya’seaso. 

»') The rulings as distinguished and explained ii 
later cases. 

Ill ef accused to object to misjoinder 

\ > lllegility is not cured by the fniluro of or striV 
S out of the additional charges. 


I5l Cases in which irregularity has been licid to bo 
' ^ cored by S 537 Cr. P C or otherwise condoned. 

3, TboruloinS. 233 (1st part) explained 
\ and illustrated. 

(I) General rrincipio explained 
(>) Tho Role illustrated by examples 

4 . "several Acts constituting only one off- 

ence. 

(1) The practice of law incorporated in S. 233 Cr. 

P. C. 

(2) Tho principle explained and Illasfratcd. 

(3) Other case". 

B. Misjoinder of charges. 

(1) Tlio rule as to joinder of charge*. 

/9j Ineonipatiblo offences.^ , , _ 

(3) Misjoinder of the principal and subsidiary offence. 
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GENERAL REMARKS AS TO JOINDER OF CHARGES. 


(IJ The f/eiie)'((t scheme of the sections 
t<f jolndci- of rhnvyes «»«- 
proTtiii)n% of S 233 Cr F. C and 
t!ic foilo^in" Bpctions ftf tbc Criminal Proccdarc 
Cixi'’ ro<(iiirc to He considered togetber They 
(»« iir irt a subdii isinn of the Code beaded “lomder 
of tliirse-* ’ Tlie general principle that there 
Fliall l>e a lepar.itc charge and a separate trial 
fiir evorr dislinu oncnce of n'hicU any person 
)•* iiuiisid first Kid down in B 233 Cr F C 
Till n fidlw n nninbi»r of sections specifying pos- 
Bilili <'«r]itions In these sections, where a 
Cooit is I'nipoucrod to try offence jointly or 
iiicii'iil pri-oiis joiiitiv, ihf nerd “Miny” i< nwd 
III . I./, rn^r- find not the word shall as asdl m 
S dll, Yihin tlif general principle is laid down 
Tlir.e an therefore enipowunrig sections which 
n iniii III iiNM<iiifJp rfiirrefioii and in amiable 
\ j-,7 12 n It 8201 K Court 

I >i)»ot 1 ) 1 ! eojrfit },ot to treat a case hefore it 
1' HI VM piiou to the general and broad role 
unlived K >.ntishi'd that m the ense before tt, : 
lilt* f'lirgi •liiiiild be brought witbm one of the ' 
f.ur iMunitiiis -{11 A .f IPS \1 A 3 Git 
40 r dlH H C •?a2 ) 381) 

(3) The -iertihu lifioiiltF be afrfvfft/ cons 
tl'iinl. \ ill tinitp rule of law sucli* oa that 
Mill!' I bv 8 211 Ft I’ C cannot btf disregarded 
1(1 a' c( li’nte I r f.icilit'ite the ilisposal of n case, 
«, iiii-.t u'lal olTunderr 13 K 35 2« M J 101 
(F B1 41 C 722 IOC 84'>3 R 22J Cr 1* C is 
iiii'i''<‘ <1 im! fur eier) di-^tmcts offence, there 
uliniihi he 1 s» paratc ilnrjfc uliich sbuiild, except 
III 1 1 r! im I tx M spi cifietl tn* tried separately (40 0 
Kri^ Js M f jSl] \ trial in eentrarcntion of 
N 2HCi 1’ C . union jn«tiheil by the exceptional 
M iMiiK i. iifii u mm irregoJame bold is ae 
illigihti (l", M M (’P.C) n' A 3 im 
.fK I Vi 7 ! » hf* O M d'W 2S M 3 3Sl 

24 M I l'i7] 'I he violation of n pism pronsion 

• ( U\. IvA xs.st a xisvsv x.xvdvi these 

fi.r. ti'c cunblc hv d 517 of the OkU* (25 M 
III (P C) VIC 72i 4i C W32 29 C 3S& 

HI- \ !<J<.? IOC. K 51 HC N INO bO J 
7 it 2 C I nil 1 C > 475 dOM 32S 2lt M 125 
J-i Cr JbCr 2‘K (11) GU R 725 

V n 15 m 4 II » tirt 4 11 U 53 EGA 195 

<* S J OTT IVV n hifj 4P il 1903 lOlF h. 

l'*n !'. P R IW2 ir. c V 53 17 C r, 159. 

: h H '!»d 5 o c 2n J 

3. 25 M. 01 <P C) tho U-adioff coso ox- 
plninod ■ What iheir b«rii«hip4 of the Fnry 
(•iiom-'l in 2'» t! fil hare prohibited, is.l'bal if 
Iho ixir r*[ire««»y proViclcs ft pxrticaf.ir «mh1o of 
tnaf, iliiotwdii.ni e of ttiat (aw vitiates the whufe 
trial li n dnubtful If the framing of cliarpex 
i* ft iii'i-le i>f trial, Imt }oint trial of charges ns 
to clutincl off, lu-cs would be a moile of trial And 
If !'<■' n<.x.u*e>l la triH jointly hh rereral chafes 
netc.mitig und-r S«. 2tl to 250 m.d Si'i. that 
lri»l WTihl null BTid void, nwrefore a charge 
wl.i ti cdiilr^renra iKr firtt p„,j „r p, ,«»n 

lin-.-oKritv royrred he K 5TT Cr. P.C. 

rr f.f„. JJ, f/rrtekrr J conrmj 

In lit C.K trT" !j 41 C.f.d-. ScralieWC.?!?! 
. s; M.T.a;.*, l; p. Ji. jpjs] 


(3) The of the luiv rclatiotf to 

Joinder of eharges. 

4. The exceptional sections. — Ss. 234, 233, 
230 nnd 239 of the Criminnl Procedfli’® Code 
refci red to as exceptions to S 233 are *ot loufii. 
of/jF fjclexfce , otherwise the proriMOfiS of Ss. 
230 or 237 can nerer bo mroked to prevent a 
miscarriage of justice nnsiog from a failure to 
make good nil the details of a charge joined with 
two other charges tinder S 234 The 

hardly intended that a joint tnaJ of three offences 
under S. 234 should prerent the prosecution from 
establishing af the smite friol the minor or alter- 
natire degrees of criminality inrolTed in the acts 
coraplained of. Ss 235 and 230 may be resorted to 
in tramiog additional charge®, where the trial is 
under S 234, of three offences of the s.amc kind 
committed witlmi a Tears.— Per Binfl C J. «'id 
Ptdcheh) J 10 10 B R. 973 1 Sw 33 B 221 : 33 B. 77 
<7o» 32 A. S19 

5, 3. 233 Cr. P. C doss not control proceod- 
inga before the Committing Magistrate. 

— As regards mUjoindcr, S« 253 Or. P.C no doubt 
prohibits the joint trial of sepirato charges, with 
Tcxpcct to separate transactions But an encjmrr 
before a Committing MagUtrato is not a trial and 
docs not come within tb» prohilutibn eenlnin®^ m 
G 233 Cr. P. C.-3& W J 259. 26 M.fiOS- 7 0- 
R 457 

e. S 233 Cr P C do53 not apply to mjs- 
csllaoeous proceedings— The lair, o* to the 
jomder of charge*, ag.iinst a person Rcca^eu ei 
dcOnitc offences has no application to an JR<iniry 
undorB 110 ol(a>(llO K 789] 

7. DoJs Sa. 233 to 239 apply to summons 

esses ?— .V ihaipo IS nn cssonti.il cleiiicftt u* «ny 
(riuf ond If tho proi Uion» as to joinder of eharges 
do not apply to summons cases there aro «» oth«r 
provisions of hiw to guide Magigtrates In a sum- 
TSiOwo lb \ft wot n*oe»savy to have a chargo 

embodied in writing, but uono tho less the settion 
applies to BumniODS cases tiho; so also ®’‘ 
accused jicrsoti Is charged with rcverol distiuet 
offence*, even in a Biiinniojis cose, the trial is 
flicgxl nod ft jetri.xl will be ordererl [3h B 52 
(b ll ) . 3 b U. 113 } It Ins been held therrforo 
by iluoli'rjce itii'l IJeadicroft J. J, in 41 G. 691 fg. 
3 ti 11. 53 (ti. B.) Hint the fact that a L-a*o under 
tlio Itcngnl KseiKe Act (I of llW'i) lias taken place 
as <i •wmmen* cfl'c, does not etclnile the nppfiea* 
tiow of tWa section In (1912) M. N- 09, the rolo 
was Mil to be applitabJo to a trial for le^7 
excess toll under S. 10 of Att II of 

levy of cxQCKs tell, being Mil to comiilitto a sepu* 
rate offence. 

8. Tho rule URto misjoinder docs not app^? 
to trial of crois-cnsoa on “porallol linos. 
—Wlnro t-no tro'.senKta of noting were tried 
aepaHaltly blit for alt practical purposes, siniiib 
lft»i-*oii*ly, the uccnwrd fii one i i«i» Wing i-x-imiiK’d 
ft* wittimoB for the prcueciition In the oth^r. Md 
that B» the charges were fnimcd on dilTi rent <li«* 
ftnd separntc Jii'leiuent* wero dclirered, Ihnugti 
<m iKo tanio ihiy. tho mode of Innt find Ih® proce. 
dare ndopted did net riliate the trial oi the accused 
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were not •prejnHeeil Ifirrelir (ftC. N. Jill* Sn ' 1 
20 C MT] In an nlmo*! rxictlr jnmlM r^»e, tlie ‘ 
llijjh Conrt IioM tint llio Jlnpi^fmte Iml iielM 
iniprojv'rlr atj'l orvlorel n now trill f IT C 
L.2;:,] • 

(4) O'ljt'rt of the riilr niitl /M vnrlntlnit^. 

9. Object of tho rule.— Tlir roclion conlimi tJie 
pmeral liw «n<i tlio rei«on of it {• tint tho miml 
of the Coarl tnijlif 1 0 /‘(rjw fior 1 «t»iin«l the prino 
tier, if he were tiiel in one tnit upon ilifforent 
chirpei re*tinp npin ilifforent eriilore**. It mieht 
bo difliealt for the C iiirt trrintrhim in one of the 
chirire* mf In IfvnfuTlyinltfHrflitr Iheerulenre 
hiTi on the oilier rhir,»e«. — [ I'er P./kertm 
C./.inTA 174(177)] The neeinel nre lilelv 
tn be Ir.r.n'rri in their clrfmce hr inrm" to 



lition, tn inrhifc nn undue tii^pieion npainst the 
neeun' 1 lee 1 'j II tOl 1 S 73 ] One of the objects 
the liniitition m to proTont tho accused beinff 
ctnbirniiel hv ft mnitipheity of charges [29 
M SC9] 

10. noasonof tho oxcaptions.— The Legislatnro 
luring spi einllj empowered the Courts «ith laigo 
powers as regard*, joinder of persons nnd j'omdcr 
of chflrges, resort must be hid to those powers. 
The object w.is to nioid the neressiVj/ of name 
witn'Siw* gum] tif mine ei idcnrc two or three times 
oter in different trials, and to j'oin in one trial 
those offences irith reg'inl tn ichinh the eiidence 
,-n.,l.lo,^'tnp [IS 71] 


II. EFFECT OF MISJOINDER-OM THE VALIDITY OF THE TRIAL. 


(1) The Mifrs tnltt tioirii bff the I'rlrff 
CoMiirff tn StihrtthniftiifittM’fi rttsr. 


11. The accQied in this case was tried for seienl 
duhscf oSences (41 nets spread orer a jwricMl es- 
cccding 12 month from first to last in crntraiention 
of S. 211 The Full lleneli of tho High Court 
Jiehl that the trial ftmounted to nn irregutinty 
which was curable by S. 617 »«/m. (In appeal 
tolherriry Oitincil the eery important dictnm 
wai hid down tint “a «]i»obe<licnce to nn e*pre«s 
proTi*lon of the law ns to the mode of trial c*n 
not be regarded ns mere irregularity but amonnt 
^ an illegihty which is not ctimblc under S 617 
Cr. P, C " It WAS farther ruled that (1) soch an 
dlegality could not be amended by arranging 
_ afterwards what might or might not have been 
properly labmitted to tho jury, nnd thereupon 
inpport the coriction by or npproprintc the finding 
of guilty to So much of it ns was legal - (2) to nilow 
such a course would Icare to the Court the 
foDctions of the jury, nnd the licensed wonbl 
nerer hare been really tried at nil upon the charge 
afterwards arranged br tho Court. [26 M 01 
(P. 0=28 1 A.2o7=.i C. X. 860=3 n 11.640] 


Note.— The Priry council dcci8«ion has orer-ruled : 
27C 839 (P.B.'>:2SC 1011 28C.7.28C. 
10 20 C 037- 21P. It. 1001; 21 A. 127 s 1-4 A. 
W2i 11 M. 441 i 12 Jl. 273! 10 M. J. 147 (P. B.) 
Kut 212- 1 B 010 and confirmed: 14 0.128- 14 
C. 391 . 22 0 170 ! 01 P. L 1900. 


(2) The ruling «s Ofstlugut^hed nnd 
^rfdttlnvd tn Inter Cnsct*. 


12 . 


trial of throo separate complaints. — 
"here three separate complaints were laid 
against the the acensed by the same complainant 
[or cheating fhree d.Serent tenants while engaged 
'n the collection of rent on behalf of the com- 
pIam.Tnt held that the defect of drawing op 
* nn"!.. f n nmonnted 

* misjoinder 

' > 76] : and 

5 and 637 

■ , * I2S. 


13. Tito rulig explained and distinguished. 
' in this cs«e, tho nccn«cu was charged along 
with tn» others of haring committed nn offesco 
poiiisli-ible under S 147 X. P. C, He was also 
cbsrgcd under S 323 I. P. C with hating cnased 
hurt to two persons K, nnd K but only one charge 
WAS framed i»gain»t the petitioner tn respect of 
the hurt caused to these two person. Held per 
DKoeheroft J (Shntfuddm J concurnng rieieherj, 
enntru) Not oiiij is tiio decision in SKhraiaania 
.tiyci's case not an authority os the result of n dis. 
regnnl of the/i>sf jYirt of S 2S3 Cr. P 0. but tho 
“goncrnlity of expressions" nsed in the judgmest 
dors not oren bear on tho question. • • • Tho 
sentence (“Their Lordships are asabte to regard 
the disobedience to an express prorision as to a 


of trial" in that sentence hare reference to the 
... .. --*ead of 

course 

I to an 

express prorision as to a Mwfe of tnnV they 
do not refer to a formal defect in the proceeding 
in ft trial which is properly constituted. • • • 
The first part of the section is designed to gire 
the accused notice of tho charges against him. 
The object is that he shall not be conricted of 
an olfenee with which he has not been charged. 
This object is not frustrated, and the acensed 
is not prejudiced if tho accusations asrainit him 
nre written in one sentence or on one sheet of 
naner instead of in two sentences or on two 
TbMU of paper. [19 0. .V. 972: 11 0. X. 64 
S on ]*^ iJcy . Cuddens (’42) Car and Mar 
4 ames .Ud,r^e ThomysoH 24 Cox C. C. 

43 Fd. ] 

14 Misjoinder of charges is not rendered 
fatalm aU cases by the Pnvy Council 
do not think that the deciiion of 
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1 P. 0 for tlic of pioIi'Ti nrticJot wlii'cli I 

Were not »}io«n to liaio rotnr tnto li?« po»»r»«ioii I 
OB iliffrfht rwinon* thonph it w j'roT»H| that tlicy | 
Brpre Pto'en from porfr*! porBon* "t ilifTorrnt timo*, I 
tirM It wiB not shown tlitt tli<* nr<*«i»rcl wib | 
frrin lirp'l on nroniint of n •Irfort {ii tho rharco 
nn I th' Citirt of niiponl coni 1 not intrrforo •— Tfl I 
P I, nio SrrM c j H’J (J.Vl). f..n 13 0 S 
41S- n C N’. ]V2'<. I 

21. Nino Boparato items of falsiilcnttona of 
Bcouat “»'Vhrtr nn nceit'oil, n piihtic sorvnni, 
was chirtrf'l with nin" irpamto fil»tficAtlon« of 
Bccoont, Mil thnt tlic non-pprciflontion of iho 
allc?c<Hal*o cntrloB in the chirtr'’ «h>l not niittc 
th(* Irnt, OB tho ncoii«o.l know tho imlijoct of the 
nnil wn* not jirojntlicril In In* tlcfrnco nn«l 


(IkI not ohjict to it in the Court of 5!cB«ionB.-~('12} 
M X .54*> 

32. Forgery of eleven receipts.— when n per- 

«on w.iB chnrffcd witli forjrinp 11 rent remptB nnd 
nBint* iho forfri’d dociimcnts on three different crea. 
■I •«« (ill three set* in three different suits pondin" 
nimiiiBt hull) nnrl throe charpes ivero framed 
njrninBt him one for each set of forpod receipts, 
hild that fls tlie lump chorped were merely the 
patiinp in of eaeh tet of documents in each suit 
»imultaneou»ly topether with the written state- 


III. THE RULE IN S. 233 (1st PART) EXPLAINED. 


(1) Oeiirrttl l*i7«r//i/r rjrpirttiifit. 

23. The Goacrol principle.— It is lllepil lo 
frame ore chnrpo for two distinct offencpB For 
each offence n separate chnrpe onplit to he made 
(thoaqh serernl charpes mar ho tried topether) 
[40 C «W 10 0 .V r.SOl ‘The Joinder an one 
charge of two distinct offonccB, tfioKyh (tei<iiii7 out 
o/f^e same froBsartioii ib an tllopnlity fatal totho 
trial no C K. M See 31 C A joinder m 

one enarpe of two offences of nltemptinp to cheat 
committel on firo suecrijiite is an I'llepahty 
which TitiatOB tlia trial, and is not cored hy S 617 
[10 C. X. .120 Fd. In n C .V. 1007 (rcr/rnlms 
CJ.flnf Sltyilerjee J)rrtC J. 7.-.7 • hut »ec 27 B 
133^ Three separato offences not of tho eamo 


should frame the charge so as to contain a separate 
hejjfor eachoffeace CYW.B.S- IlA.J.If!8] 
So two distinct offences of criminal breach of 
u truBt ought not to bo included in one charge 
[17 C X.cxlii,.] 

(2) The i'lije iilnntreiteil h\) ejr<it>iJ*f€f’ 

24. Procedure.— Charges apainst three persons, 
though not for tho same offences, slionid not he 
^ngle and joint but srteref nnd speeijic [ 6 A. 17.] 
r.ach act of jii ing ^al«e eiideiiee heinga separate 


olTence, a separate charge must necessarily be 
tnadeapai'n«t each pri«oner anJn separate trial 
mii«t be held on such charge [3 >1 II fnp) xitii 
.<?ee5S 129 Bat See 14 H. B 972] False end. 
ence giren by sereral acensed in tho same trial 
Iwinp distinct offences should be separately 
ehacKed and tried. 14 A. 293 . 5 A. 17 10 C. 405 ■ 
4 B Jl 3S 4 B n. 63 , 39 P. K. ISSS Hat. 31 ] 
Frery breach of the conditions of n license op 
porniit IS a distinct offence and under B 233 Cr. 
1», C. should be made the subject of a BCparuto 
eliargc and tried separately [2 L W. 033] Where 
AccoBcd's serrants Icned excess toll, held that 
each indindua] lory of excess toll constituted a 
separate offouce and Ss. 233 uud 234 Cr. F. 0. 
would apply. [(’12) M. I«’*69] Kreri though 
offences constituting tho same transaction (Ihreo 
dafoitics in the same night) can bo charged and 
tried at one trial, ret they should be tepitraitly 
charged A riolilion of this rule amounts to 
illegality and a oonriction on such a ilcfeetirc 


niioiic scriaUL n-i. «... - .. 

titsl on oath before a Magistrate, hehl that the 
two’ statementB hemp irreconcilable, that is to 
«xY. tho fiist being inado only once to a r>'bho 


[10 B 124]. 


SEVERAL ACTS CONSTITUTING ONLY ONE OFFENCE. 


(I) The practice of law liicorpnvufed 
In S. 233 Cl'. P. C. 

23. DlTaraut fgioaiss conatitutln? oily one 

-“It 11 a well estibliihedrulaof practice 
hat if tliff.jront felonies, nif being dij-'reni trrys 
o/''v-i’ii„,/^. ace charged m separate 

conntiofon. inj.ctment, tho Ju Ipe will put the 
, > proiMutor to his election to prorecd and offer 
evidence on one charpo ontr.’’~I,ord Halsbnrrs 
b'WB of Fiigiand : Vol IX. p 3t2, 


i2). Thi' principle cxpliihieel <nul 
lllititrnteil. 

Tbs nomt to bo considered.— I'l.on tlm 
offence^idireclel njninst seroral rrr«ons nr in 
offectin-* it the accused, commits felony in respect 
of wreraJ things or items, the most important 
noint to be considered i*. wa» the offoncC a* a 
Ichole committed in the course of the same tran- 
aation or not * It has been held that ^fiNi.B9iii(g 


«/ pirpo^e 


delign and < 
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e^s^nti-i’ elein-'ii'> of tlio connection necessary to 
link to.-’thpr il^ffprcnt acts into one and the j 
siin trill iction [ -if 21 if ! 2711 133 ' 

30 li 4> JOB 41]. 15 U 401. iV»M 12>1 If 
t'lo compon'-nt pirla of tlio olTciice are «li\i8ible 
anil can li > rc^arJccl as conoislinx of scrcral dis- 
tinctlj separate counts not intcrilependcnt on each 
otIuT, and not lefcrralile to ono >in;;le and indU 
Tiaiblc aim or object, tliey cannot he treated in a 
lump as one sin-’le oITettee, formin^the Bahjeet of 
one indictment Hat itl'ore they are indinsiblo 
nnd intcrelcTien'leiit, tlic a^jrrejnte of all the items 
formint; the subject of the charge will he regar- 
ded ns nni. offence [ S^e 25 M T. 379. (Per 
Xnpitr J ) ] 


Illustrations of the rulB.—AVhcro the charge 
against the necusi'd ivas tint he had made an 
attempt to rhe.it u niiiiiV; of m*n hj Bjiraking to 
them III n 111 111 that a joint charge was solid 
ns onlr one ofloneo n .is in f.ict commUtcl 1 10 
C. N, 620: /Itiiijiiffi and ilnlerjet J. J. ] 

Where the accused (a sub Registrar) was conrieteil 
of the attempt to obtain a bribe of lb 14 from 
seren persons ns a motire for registering seven 
sale drijcls oscuted in their favour by one B held 
tint whether this nmoauted to seven offences was 
a qiicstiou of fact If the accused attempted to 
obtain fo 2 eppimtely from each of the seven pur- 
elnsrrs, and was w illing to register any one pur- 
thasors sale deed on getting from that purchaser 
H* 2 the contention that there were seven offences 
ought to prevail But if on tho other hand, the 
llcgistrir treated tins ns one (latip'ietion and 
was not willing to ri'ghter any one of the 
doeaments, until nil the several parcha<ers had 
paid R» 2 each, tliat wonld he one offence 
only and tli»re would be no misjoinder [13 C-N. 
1062] AYliere certain sums of mooey were 
collected from tho landholders of several villages 
nnd were paid in tho e«se of each ullage as a 
lump KKm as bribe to n Zilhdir in the tmantion 
department to induce him to show favour in his 
oUcial capacity to each village m n uhole, and 
the «cea»cl was charged and oonricted in respect 
of one of the lump 8iim«, that the charge as 
framed was legal and correct. It was not 
necessary to charge the accused with an offence 
under S 101 P. 0 in respect of every item, 

< ontribiited by the various landholders ond 
consequently there w as no misjoinder of offences 
or charges [LI T. R, 19,1 C’OH. f )4) 
A. TT. 223J. The accused in coUvciing the 
first instalment of tlic loan troin 23 persons who 
had borrowed from Corernment on a joint bond, 
made a misrcpiesentation to each borrower of 
the amount due by linn and thus made nn (scess 
collection m each ease, held that the misrepresen- 
tation being in cncii case the same and the 
offence having all been committed at the same 
time and place and in pnri'iinMre e/ the same 
ronsjniiicj could b'-tnert together [ 40 C. 712] 
IMiere eleven rent receipts wore forged by the 
accused for tho purpose of defending thiee se- 
parate lent snits ngn«u«t hm, and n certain nnm- 
her of them was filed along svith a separate 
wr.ttcn statement in eatli case and on throe diffe- 
rent occasions, ficf-Mhat it was not necessary to 
frame n charge j}> respect of each gf glereo 

receipt* but that eiic cAari^e m lotj-eel of each set 


of receipts, filed in each of the 3 cases was suffi- 
cient ( 20 C. 413 , S" 14 C.J. 06']. 
A public servant was charged with receiving ono 
single brilie in two instalments on two sncecssive 
days, held ihtt the aJJ^nee teas fl fonfitiuoir on# 
and tho scpar.ate coni ictions for offences under 
Ss J0I and 105 I I\ C. was h.ad in Jaw [ 6 C. If. 
332]. U’here .a jiolice.oflicor prejiarcU sereral 
incorrect documents (a ruickn addressed to the 


nuout icAoIr — the purp'^te, i iz, tereening of H 
from punisKmpnt runninj tKroujU them all, so they 
contd form the «ul)j'cet of one trial [ 12 P. B 
1018]. It has been held the theft of #rr#nil 
bollocks from the same person at the same time, 

IS in reality only one nffmee [ (’81) A. If. 164]. 
U'hcn In the same night the necusid stole the 
property rf two different persons from the same 
bojsc, held that ho could be convicted only of 
one offence [11 W. H. 38]. The making of 
any number of false statements m the sarue^ de* 
position, IS only one distinct offence of pirii'S 
false evidence and cliargos cannot ho miiliip'ieu 
[0 C.J. ‘000], Jlousehreaking bv niglit to 
commit theft and theft are in reality onjy ono 
off-acc and can be laclnded in one cliarge [Kst 
05 . Rat 70 ]. Dy a parity of reasoning, ihare- 
fore It would ho illegal to try an neeased person 
foi eight separate and iJis/inrf offences in one ana 
the same trial [7A.J. 10]. In tlie nbsenco 
of anything to show that it was a case of makiag 
a BMirtt'## p//iiJse enfrici in Kirioiis Aeoi* t® fon##m 
One mir-npproprtotion, tlic combination of 120 
Items in the same trial was illegal. The fiet fnaj 
the>e irns a simifiiiitv in olf the aef* nnf «<» 
tA# if/ry»d orf* fool pfiice trifiiia S days no# ii/iw'ii' 
tenol [38 A. 42]. Tho mere laet Hut tiro 
calender cases of cheating under S 420 I P, D- 
were instituted oj?ain«t the same ateu^td 
Same complainant by the pic^cntation efontyoii# 
romjifnjnf, Will not render the joint tnal legal, in 
tho ahsenee of anything to show that the formed 
parts of the sirae transaction [Seethe Judgment 
of (Hdfeld J in 29 M. J. 101 (-T. /?.) ]. 

f3j Of/iP/* ensps. 

28. Making a number of false statements 
in tho course of a single deposition.— 

The making of any nomber of false statements 
in the same deposition is one aggiegale ra'c e/ 
gxia; /als# siidenee, and charges of false evidence 
eanaot be multiplied according to the number 
of false statements in the deposition Separate 
statements in a deposition are not to be separately 
charged for under S. 254 Cr. P. 0— PerSiiA 
(enlinS C.J and llooheijee J, in 3G C. SOS T<j 6 
M H (sp) 27 - See 20 M. C5 [Per B#iiSL,n J] 

29, Receiving properties stolen from 
different persons. — Wliere the accused were 
charged with receiving two sopirato items of 
stolen property, which w ere received on one and 
the same occasion, AeM, that it was nroog to 
convict tho accused of two separate offences, s* 
tliere ivas no erldeBOC to shoir tb.st they received 
the stolen property on two distinct occ.isions— ■ 
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in R l*-;- 3)1 V. 1. U'lOt Sr< 0 C. 37*1 (i 
Ct<e of Jion'cbroikin^ ) • lint rcc 13 C. N. It5» 
wliich F>. 11 C. K. IISV. 

. IIisapp.*oriatlon ©rsovoral sums.— Whcro 

tho iiecn»od {i ) liiTinc no nutlmnlj 

to coRoct, collcctoil, Cij'itTtion tn from thiff 
(JiJ.-iciif nnd flftrr rolloction piM nror 

to t’l? Ih»}yi onlr n pirtion of lii« cnlloction from 
cieh tax pxjcr, ancl tnWxppropnotiil tlio Imlanro. 
J.fJ f that in tlic nl)»rnrp of «nj criiloneo to »lio« 
tint there 'vero three neparalo nncl tiiilinet seta 
of ini«ippropri*tlnn he could not he puni«hrd 
for three ditferent o*Tence<. [1 Utjr S 4‘id] The 
seemed ns« charpc'l with criniiml hrenh of tru«t 
in re«pect of three fepirxte eiinn of nioiier, the 
third charije witli re^rd to n rum of U« lU* 
coa'istiny of two repirate runn of It* ISO and 4*>. 
AW f that the entricx in the neconnt hooks did 
not cKarly show that the misappropriation of , 
Rs 10*» took place on two dates or consisted 
of two distinct transsnetions Under the circoms 
tanees the offence in reparil to ll« I'.Vi, was 
roalii one offence nnd could ho iiieliidcd in one 
charge. [14 C lit- fee •.»!) M 5jS 7 V J W 
21 A. 2o0 

1. Crimintl troach of trust in respect of 
a number of boois of account. The 

accased was charged with liaiing committed the 
offence of eri'iinal hreach of trust in r<spect of 
certain books of accemit between Jiil' 11 1010 
and Ang I.*!, HUO Ho was called upon to 
prodaee them on Aug 13 1010 JWd as those 
hooks, f'lriniHj one ret nf rtcro'inf toot*, were 
found together m two locked boxes, the keas 
being with the nccused, thej may f.tirly be 
regarded ns one ilcm n/p oi-eWy, with whieh the 
accused was dealing in one particular way . 
therefore the objection that the charge was bad. 
(as there was a sep irate charge as regirds each 


V. MISJOINDER 

(V> The luile o^tiijoiiider of cltni'f/fs, j 
15. The rule illustrated.— Wlicro the first thaigc | 
of criminal breach of trust (S JOS I 1' C ) could 
be joined with tho second one of fnlsificattoH of 
the cash book (S. 477 T C ) and the secor^ 
charge could bo nraalgamntcd with the third 
charge under S 477 I P C hut tho first charge 
did not form with the third, /he •nmt Irarmclion, 
held that the joinder of tho three charges «t one 
trial must (Sse S 233 Cr P. C ) be Imnyht tnlhm 
S 23{orS 235 or ^ 236 m S 239 Cr P C but 
as there was notlmig in anr of thoso sections to 
justify the joinder of the 'third charge with t^he 
first, the three charges could not lio tried together 
—40 C. 318 See 41 C 722 28 51 J 3S1 
(S) Incomiiatihle offence*. 

13. Theft and receiving stolon property.— 

A joinder of tho charge of theft with that of re. 
wiving stolen property, not in 
but cumulatiiela is not countenanced by the bone. 
— 2S M. J 3Sl t C K 35 28 C. 10 G O L 
245 3 P. R 1003 • but S*' 0 B R 517 flic same 
remarks apply to Bs 3S0 and tl 1 1. P. C [0 H. H. 


lwH>k), anil the nccu<id could not be tried for more 
than three of such offences as as untenable. — 
17 C N 47l» 

32. Theft Of two bullocks belonging to two 
dilToront porsoi s at tho same timo.-^-The 
•tilling of two bullocks belonging to tw o different 
jicrsons at the sniiie lime, f<vin the some custody 
IS oiiis n utiyle 0^1 lire, and sliould be punished 
onls once {’hi) \ N’ 151 

33. OlTonco under tho Bombay District 
MunicipaUtios Act (III of 1001).— -V 
shopkeeper nflixed to Ins shop a bo.ird which 
projectoil into the public street Tho shop was 
dirided into two portions one of them was 
noriipiid ha the sliopkee)>cr himself and the other 
was let out ha him ton teimiit TIiC shopkeeper 
was tried soparatela under S 122 of the Act for 
fn I i«r«»jcctio*is. ami convicted scpaiatela, held 
(hat the offetit'O icl.iled to ono fiiiglo hoaid and 
lould iKit be split up into two distinct offences 
4 II K tltd 

34. Altornativo charge in cases of perjury .— 

\Utriintiac chiige h ptnni.sible, only when it 
cannot be ost.ibli'lied with certainty ns to which 
of the two contradictory sUtements is false. In 
such n ca«c the coinittion tan proceed upon an 
alternative finding f5<< 13 U h 324* 13 11 I< 
325 K C W U bO Rat 20 4 M H (51)], tliough 
of co«r»e, evtry jircfeiimptioii in favour of tbo 
pos->ibU‘ reconciliation of t<<c statements ought to 
be made [13 n L 320 X 7 A 44] Tho two 
charges (in tho nUernatne) relating to contra. 
dKtorv slaitnients ui a smyle deposition, Is in 
fact m rc’iwct of one ( ffenco onlj There is 
therefore no nece«nt> to find winch of tho 
contindictorv statements is false , it is sniheicnt if 
n IS established beyond doubt that both cannot 
bo true Jndg’nient ot iriNoii and TotfcMiiam 

JJ .\eM.J d«hi/«nfi6w«] 


OF CHARGES. 


725] Hut tin rt“ IS BO iiii'y'nnd'-i tf cAuiyes under 
S« .to > nnd 112 1 I* C wlieii tlio charges under 
v? Ill and 412. lire based on nn incident which 
was pirt of the evidiiiee on the ilmrgc of B 3*13 
r I’er Jentins C J tiird J/'xlriytr J. in II C. 
J 182) 

*1*7 ThrP ("J 380) and iCV'iMiy oi r»c(i/'e fium hiiifnl 

• I' C “--’I: H 

M HI 13 C N Ml. 

38 Theft (8 380) nnd idexiii'i 'It'jil y/i|ti_/(rnlio« for 
restoration of the stolen jiroperty —1 1 Cur H. 07. 
33 Si 380. JCt’niid 457 I. P. 0 — 15 C P. 53 
' (5t) 

3P ef CVirHiw d l.M.irli f./ frii.f with an niter- 

native chsrp* ot » jr.-nee* •imler S« 3''0 nnd 4// 
p C enlirsly unonm.i.tid witi the ubtlintnt.— 
OCX TM 


40. Sleitlnn artich 

who went f<» demaad t!i 


11. .. .....initiny the oir 

[ 1 1 C X tlxxxiti ]. 




llw offsnee of rwririn./ «e ee' jinn.; 

» 411) •nd Ilf J 'll "f nnt/y r.-erii 
snekj (■'. 413) — 8 C. CJt. 
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42. ofii-noi mH^.r c'.— 1290 

3S7 ^ or offences under F"". 411 aim 4 j7 P. L £4 
1>. L 1905] 

43. 'Offences uinlci Ss 411 anti 457 cannot bo tried 
tofTCthci— 49 P IV. 191G-3S1MI IPOIsClP.R. 
1905. 

44. lliicc distinct offonecs ot Ciiiiiiji'il of #»hs1 

(F 409) and thice distinct offences of fo/st/Tcii- 
iwu oj aero'Jiit {tll—k) — U C 7'22. 26'C 580: 
30 M. 32S (-11) M N. 53G • 26 M. 125 

46. 'Ihrec distinct offi'iicfs of Gumuml breach of frurt | 
(S lOF) and Unco offences of for</ei!/ (S 467) 

1 32 A 21'J ] or three offences of rniniiial 
misapjiropriation (S 40G) and Ino offtnees of 
for{tcry(F 407) [30 A .351]. 

46. Criminal inisnpiiropn.ition [ S 40S] oml cWatinjf 
[S 420] la C N 1089 

47. Oh.iifre of fii'if (S 32J) vtony. 

fill ififiiiMir [8 341) and II /vi»«» in /eai 

Ilf iiijtnj/ m order to commit cxlorlion [3.385 
P C)— 19 Cr 4to(M) 

48. OliMges liuder Ba 454 au<l 325 of tUc Pewil Code. 
5 Hill T 101 2 L B 19 

49. Clurires under &i 392 and 454 or 397 and 454 PO. 
cannot be properly tried tojicther — ("07) A. K 209 

60. Tile offeiicps under Sa 372 und 3731 P C (buy 

lUff end aellinp minor jr'rl for purposes of prostitu. 
tion)— Per J m 12 M 27.1. 

61. Ki'liiappiiiri n e/iifd (S 3G3) and aamnf/mj Ih* 
cynfif* iiioffn.i on a subaeciuent day when she de- 
manded the child —2G M 451 

62. Offcncca under Ss 107 and tCG of the Pciul Code. 
— b C 450 

53. Fu>e.’/i; n/ 0 loMii (5 40“ and i^.aiidS 4GSand 
40S 

P C ) and intnli/a^e’ 

fiOKiI to the 1/onn office toiaisca load, (3s 467, 
-I'la—I P C)-t30 0 S2.>. Fee 2 P. 

11 1105] A pci'on cannot be tned at the same 
trial foi offences under F* 171,469 477 — A I P.C 
[4 B 11 44<1] 


L Sec. 

64. Offence niidcr, F 125 of tlio it liiivay Act mnl F 
225 I. r. C —29 C. 287 : 2‘l C. 385.- 

65, Jfi/rifr, and cauotii" '/‘I'l*"'"' while rcmoMiijr 
the dead body.— 10 P. li. 1900. 

60. Offences under S 200 and 291 I. P C.— 5 5[. 20 


(:i) MfiJoliuU'i' of tliv in'iHvijiul ainf 
iriibsUlitiru ojjcnce, 

57. ' ■ ' • * 


be definitfl} determined on the ct idence on record 
Thus an ncfii«ctl (tin no more be charged ns an 
obettur ns well ns ii perpetrator of Ibc offence 
Abetted not in the nitcniativo Imt cnmulstiicly, 
than he can be ehirged w ith on uHcmpf to com- 
mit an offence and the eomini»ir»i of that \ cry 
offcnce-[24 ll. 523 (547) ] A person, who ts the 
principal or actual offender charged with murder, 
cannot he charged also with the offence of cans* 
mg (li« ippcnrancc of the eridente of ids own 
crime (8 201 P C ) [8 A- 252 • 7 A 749 . 2 A. 713 , 
7 W. 31 52^! 22 C 038 i 2" JI. 271 1 8 B H Ml 


under S. 201 [C C 780 See G P 11. 1002] though tlic 
mere het that there is jeason to tns]icct that the 
accused is iiossibly or e'cn probably the priueinil 
offender would not nmVe S 201 inapplicable [ S<c 
1 L B 316 1 P. 31 1004. Kat 7D'lJ. On the 

same principle n tinef cinnot bo clinigcd with 
oSeoics under S 379 (theft) as well as under F 
215 I P. C (receiving gratitication for lestoniig 
the stolen piopcrty [12Cr. 7J(B). UIJurK. (j 7J 
The principle has been given effect to 5ii F 35 Cr. 
P 0 A person coiuicted of two oi more ofTciieCs 
which fom part of one ond the feamc transaction 
can onlv be punished foi the principal offence (7 
IV 11. U I M If. C Pro IS62, 1363 ] 


234. hull u person is accused of mute offences tinu oue of tin* same kind coniuulteil 

Three offontes of tame Kind Miihm siUliiii the i>pacu of twelve inoiitlis from the tir.st to the l.i«t 
year inaj be Lh.irg(.d iiigcihcr j,g chui-"fd with, .iiid tried .it one 

trml for, nil) number ot them not escecdiiig three 

{‘J) Offences aie of tlie same kind when tliey .iic pniushably w itii the fa.iiiic .intoitill of 
pmiishiutnt under the '..aine section of the Indian Penal Code or of .iny special or IolmI liw. 

_ 7*ro)>«sr if irmi-iiifnii-nfM fu fhe settloit.—ln section 234 i.f #/« a.m/ r.. k 

0) hi >"h -cctwii (/) iijU. tin ,h‘<fU,h 141. 1.V di. 4...d»“,.l,rf»..r ,« ((„ „),„)} },. 


ll,F lit It I lei, miimfff 

/’.Ml I.l .1 lilt',/,., II.I ini.jii,., „J If„„ 4in aScHCe J.unhhilble mthi ttChuu 37'l ../ H,- hi Inm I'l « ,1 Cnh ill 

iliMmil In U III. v^ui’C i( Ihc UMi. k,H,tu»aH oSenit pUn thuUc ilnJu nilwn JiO nl the s ml ninl f/iuf an ol'ciicc 


toitM o( eiiARcrA 


534] 
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imwiJidUf NhiJf, .my »rr(.',)n < < P /n.Jt.ii. JVB-rf (Vf., <x «f«By tjxxtol Pi ivt’il l<iii , thnll hc ilecnie<l to he tin offciicc rif 
the Mill* Iimf n« on iiUt i.ijif lo ft im.nl »NfJt fi_|Top»rr, fhen »l•r^ H« allem[4 t» an t-ffciicf “ 


( 1 ) Pifliniinari /, 


1. IntorprotationofS. tJOlCr. P. C.-S. iMi. i 

Crim True Co'lo, *liv« nnt tli it, nt llto inu«t, I 
a tnal tnu«t tir fi'iirffil »o tlirc cJi ip.k* ; ao'l thit 
the offences must I'C of the anme km«l. The * 
‘‘offenoe" ns iletincil by tlic C'vle itself ts the net ' 
or omi'i'ion midc juinishslite. I’liblictilioii of 
t4\o 'oililinus Articles on iliflerent OaIck nmoiinls i 
totno ofTerce*. hut thf- are ymi'fttit fr uit, ter the 
Mine «orfi3M« (tat.\ ami of the the IVnal 

Code ami arc therefore otTencea of the fame kmil 
The word “Kect?oji"in the second cl.»u«e of 8 214 is 
not iniarijhly to be read ns sinu'uHr It i* not 
the intention of the CMiuinnl I’roeedure Cmle. 
either c\pn*«s or iiiiphed, to eTcinde the open 
tion of <5 o-j j from an offeree, hf> •* nirt.le the 

sBfjrrt of more thnii ono rhnr^e [i’.r llenton J} 
There H nothinf; in the Crim I’rtK:. Ci>*le nlnch 
directs that where an accused peraon is alleged 
to hare done two or more nets, each of which 
may fall within the dellnition of i>n offence under 
one or another section of the Venal Code, the 
section or sections in either case licintr the anme, 
the joinder of the charges under tho«e acctions 
IB illepal. Siibstnnlially . the acts ninount in 
such a enso to orencus jiKiiMhiibfe Milder ffcp tame 
lectium oj thf Penal Co'le mid fheMfoic they aie 
effenett I-/ the same kind f Per Chmi.frninitpr J ]— 

83 15 77 I 

2. S. 234 does not oxcludo oporatfon of 
Ss, 236 and 230 Cr. P. C.— The Legislature 
harJlj intended thnt a joint trial of three offences 
under 5 231 should proent the prosecution from 
establishing nt the same trial, the minor or I 
uifiriiatno degrees of criminality iniolied in tho 

acts cainpt.iiuud of Ss 2:13 nnd 23(5 ma) be 
resorted to in framing additional charge*, where 
the trial 18 , under 8 234, of three offence* of llie 
simc kind, committed within n j ear —33 II 231 

3. Note.-riWha// J m33A 210 held lhat t1 (1) 

S 233 and S 234 Cr V C are 'ail"*'" 

so that three otlkiicea under S 40 S I P C and 
three offL’iitcs of forgery under S 407 V 0 could 
not be tried together merely because they wero ( 
committed in the course of three ».«««li»» bnl 
separate liaii‘a(.tions A person wa» chaigcil ^ 
"■ith thiee scjui.itc acts of triniiiial mtsnppio* 
priation committed wiilnii u year, “wd («« 
separate offences of forgoiy with intint to 
concPal two of sucli acts of ciiminal nnsnppto- | 
priatluu, luhl that there sius a misjoinder of i 

cl'Jrgca [iO A 351 (F. B.) Stc (’ll) M N WtlJ ' 


The jiiint trial nf tliiec cliarge* of Criminal 
Hreaih of trust nnd three of falsification of 
account* nt one and the samo trial is opposed to 
S 214 Cr V C [30 M 328. 17 Cr 3(iy (Ml 
41 C 72i 30 A 351] 

4. OfToncss must bo committed within tho 
Bpaco of twoivo months.— Where the 
aicuaod was clinrgcd witli Imsing altered and 
iiiutihitcd certain accounts between tho years 
11107 and ItHlO, hchl that the charge was bud in 
as much as he should hu\c been tried at ono trial 
«inh for three fccp irnto offences committed within 
the Bjwee of twtUo months from first to last. — 
(32 A 37] senes of acts of criminal mi7. 
appropnntion tmering a period of two years 
laiiuat lie charged and tried nt ono trial 
(li l> It 1005] 

6. Does S. 234 rofor to tho oiso of a single 
acousod P —The leading cjso for the nflirnm. 
tiro IS .'M C 202 which laid down inJPOSthnt 
S 234 ‘Iocs not apply where seteraf persons arc 
juintl> nceused 5’Ut ic/eis to the cute rf a iiiipte 
uceuseil peiton Tho riilo that word* in the 
siiigulir shaU includo tho jilumi [ ee 8 13 of 
(icneral clauses Act (X of 1807)J wo* held sot 
to apply. I>eiTig repugnant to (ho snujeef nnd con. 
tent of tho proMsioiis of tho section TIio same 
MOW was adopted in 11)8 V I. 1011 and 122 V L 
mil 17 V It 1017 4 X 71 (70) and 20 Cr 7 

(N) C'o'Hjwic 33 0 12S0 Tho case for tho negii. 
tiio lijs been eiiiincmteil ns follows by Saditsitn 
J m 25 51 T 370 "I am satisfied in tny 
mind tints 13 (2) of tlio (lencr.d Clauses Act 
nliiih s.iys that tho werd in the singular shall 
include tho phiinl and Nre.iei»>, iin]c«s there 
■3 iinjthing repugnant in tho subject or contett, 
IS Ap|ilicabio to the construction of tliuso section* 
(234 tn 238) I can liml nothing repugnant in 
tho subject or context of S 23 4 to 2!i8 in hold, 
mg tint tho words “a person” Mitfiirfe a eel of 
iK-itoH* ocUny t"3flhei — Tins view has also been 
taken in 3S \ 137(41.0) 3 V.it J liM S-c ll 

C N 1128 


fNolO.— fl“( fb*-' l'"'d 
cinigc''. theft m u 
nnd thilt of jndJ.i 
tin propeity in lliu 
belonging to one n 
and cuiumitiid on t. 
under K 23 4 0 1’ C ] 


tiiil of two perbons on tw o 
building (fi, 3S0 I I*. C) 
in a held, (< .'J7U I V 0) 
I building and the (laddy 
mil ttio same compluinant 
wo suceeeeivc. d.os, i* iltrgal 
-20 f N C72]' 


(S) Heoitc Hint HjiptleHlIoii «/ ih" 


NCC 


tioit. 


S03po.-S 2 U refers to 

f'KtlHiy ll ,,j,l 

‘■ominltte-d wubin iijeiru 

iJtlions may be tried m 
1.328 [lM)j 


,idu that uU nffelief 

thief iliffereiil turns 
„nc. tri.il—I'^ b H».'. 

Not more than 3 offoncoscan bo joined 
in one tlial.— Aceuse t wa* sent »>I> forlrwl 


218. ri*! Ulul 4'.'. I 
and ei>i»>eled nn r .»• eeuiiit 
tigl, hiU that i.imiig rig 
cf h 234 Cr VC, the 
lend on thne lount* in ' 
(4)] •' JH rs'iii fi lling 

lorvit I* guilty of ,14 mt 


ould only h*. 
-(211 Cr 78 4 


'y under fe 2j 
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(b) of tlie Forest Act (VII of 187fi) nn«l the trial 
of the accused on three clmrccs for 69 offences 
IS bad in J.ijv— Or. IGl j 1)} An accaScH 
person who committed 5 murders in one day, 
three in one Tillage in the forenoon and tno in 
another villafre in the afternoon and was tried 
on a single chaige, hfhi that the charge framed 
contravened the proMsions of Bs 233 and 23t 
Cr P C —[17 A. J. 614]. See also 1 R. 610 i 8 
C 450 and 25 M. 01 (P. C.): Hut See t L » 
315 tt'herc the irregularity w.\8 overloohccl. 

8. Meaning of the ozpreagion "ofToncea of 
the same kind.”— Under cl (2) of S 2U"f 
the Code, offences arc of thn same hind, when 
thev are punishable with the Mm* ninsuNf »/ 
punnhm^nt under the sama section, nnd when 
this 13 not the case, neither S 2)6 nor S 237 can 
be read withS 231 Cr P. C.-20Cr751 (S') {13 
0 r 53 Fdl S'c 33 B 77 

Note —Therefore thioe separate comptamts l.aid 
against the accused br the s.amc complainant for 
cheating 3 different tenauts while engaged in 
the collection of rents on bch ilf of the complain- 
ant could be trial together under R 231 Cr. P. C 
— [41 C G6] But the offence of niunlor and 
the offence of Toluntanly causing hurt are not 
of the samo kind as defined in cl (2) of 6 234 
[13 D 491- 10 B 414 icferred toj— II A J. 189 
8. Does S. 234 aoply to offoQco commit* 
ted against dlfforont persons ?— S. 234 Cr 
r 0 IS not limited to cases where (ho offences 
havo been committed against the same person. 
S 234 IS taken from 8 C of the statute 24 ond 
25 Vict C 00 but the word against the same 
person" which appear in S 5 of the statute do 
not appear in S 23* Cr P, C— [43 C. 13, 9 C 
371 13 0 N COT 33 A 453 flat 331- U A. 
J 700 Con 4 A 147. (’83) A, N. 12- (*83) A. N 
89 n 0 N 1123, 13 0 N. 418. 2 Weir 209 
3 L B 214] When a public servant dishonestly 
misappropriated sums of monies placed in his 
hands by ffiicc p.*i mmS on three different 

occasions in one year, held that the offences of 
which such person is accused, being the dishonest 
misappropriation of public moneys (for they 
lost their prliate character on coming to the 
hands of the accused), such offences were "of 
the same kind" and that such person might bo 
charged with and tried at one trial for all the 
offences [7 A 174 (P. B )] Tho coviction of 
an acensed person at one trial for three acts of 
misappropriation committed against three different 


persons, is not illegal— [20 Or. 71 (N) : Se.’slso 
2 Pat J 2i)9: 20 M. J 2.3 4 ] 

10. Procoduro whan tho accusgd has cam* 
mittod more than 3 oEToncss of tho samo 

kind.— TliO ordinary course for the prosecution 
in cases in which nn Jiccii«eil h.ns committed neu- 
inerous offences of the kind is to ecleci a small 
Hiiniber o/ hjiueal frtse«, to frame their charges 
accordingly and to prosecute them before the 
Slagistrate If the result of those proceedings 
IS to peu.illso tho neensej niid tho sentence of fine 
inflicted 13 considered siilTieicnt to meet tho ends 
of jiistioe, ’ • * I • .1 ‘ • 

remimiiig ■ 

nccti not I 
hand, throu, 

carriage .at the tri.nl, the ncciised is acquitted of 
those charges, then it is open to the prosecution 
to proceed with the remaining eliargcs.— Per 
lln/** J. in 19 Cr, ICI (A) 

11. The section does not lay any limitation 
on tho liability of tho accusod-— “ I 

not sec any reasons for llie iiiggcstloii tint if u 
person commits 60 different offences withia 1- 
months of tho same kind, you can only try him 
three and inu«t necessarily nbamlon the trial 
of all cliargc* in respect of tho remainiug 4" 
offeDCCs. Ill the case referred to as ^'iiiprfS i. 
Ihneiijoii Bj-ef— [8 0 540]. the learned Jud-’M 
considering S 453 of old Code of Criminsl 
Procednro which l« almost word for word tl'O 
same as section 234 of the present Code say. 
“See 453 of tho Cr. P. 0 modifies S 452 (—o* 
233 of the present Code) which reqnlio a separate 
charge and a separate, trial for every distinct 
offence by allowing threo charges of three dis- 
tinct offences of tho s.imo kind, and cemmihea 
wUbia one year of each other, to be tnedat 
the same timo , but this does not mean that if 
at ono timo or within one year a man cemmit* 
fifty distinct offences of tho samo kind, he shall 
not in one day bo prosecuted for more than three 
sach offences “—Per Alhinson J. in 4 Pat L ”. 


12. Oafenc3oon8titut9d byan aggregate of 
several acts.— S 234 Cr.P.C has nooppHcation 
to a chaige under B. 401 I. P. C as the gist of the 
oflence under tho latter section is association for 
tho purposes of habitually coniitting theft or 
robbery and habit is to be proved by the ag?rC' 
gate of acls, though the charge may be of a single 
offence —21 Cr 3'ie (C) • Sec 0 M. K 120. 


0?) Misjoindci’ of charffcs, — instances. 


13. Examples —Charges under Ss 379 and 330 — 
It IS illegal with reference to S 234 Cr P. C to 
charge a person in the same trial and to convict him 

of offences under S 379 and 390 1 P C [20 Cr 

751 (S)] or under Rs 590. 454 ana457I. P C 
[15 0 r. 54] or under S 39S P. C nnd S 20 of 
the Indian Arms Act (.Xl of 187s) [44 P R 1917] 
or on three charges uuder S 409 I P O.and 
another charge of an offence under S 210 IPO 
[2.» C. X. 696 ] 

14, Otbar Instancas.— Th« following offences Iiavo 
been held not to offences of tho tame kind, and 


as such a joinder of them has been held to he 
illegal — 


(а) Adultery (S 19S) and_ began my (S 494) — Eat 4 

(б) Theft and the charge' of rescuing from lawful 
custody — 13 C N S04 

(c) Receiving stolen property (S. 411) and Inhltu- 


See — For other instances Sea Xotes under S. 233 



235] 


TniAl. OF JtOnE THAN ONR OFFrN'CE. 
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16. Somo typfcfll oisoa,— Tl«c join.lcr of Bix 
cfiirpcs— fine under S l‘3l nnd tnro tinder 8. lOl 
I r. C. rctntinff to tlip pppiirt nn i rtidrnctf itlioiit 
the dcilli of one per«on nnd ttiree ci’vetlr iSmilnr 
chirpe< retitinjr to tlip rcpirt and nidence nlmot 

the ilenth ,.f nnn'Aer p?r*on m Jllepn!. [HI h 
23 > (P. B.) ] Where n wnmon, n nirmWrof tho 
djiicinc-irirl ra»to. who ahtnined from Another 
woman ft minor pirl, who waa emph.yed by her 
for the purpose of prostitution, nnd who ii'ab«e- 
<tnontly took in adoption another pirl of the aaine 
eaate with the Mme object, wna charged and tned 
toijcthor with the papcnta of the reconil pirl on 
chirpes rtl-vtini? to both the pirli under Si. 
and 373 I. P. C Ifll that the joinder of the 
two charpes wai clearly errooeoua [12 M 273 
Cf nC.X celiiivs 4f. H.315(P.D.)1 Where 
the Sessions Judpe tried at one trial all the 


Accaicd on charpo under S 401 P. C three sots 
of tho ocensed on three di/Tcrent heads of 
charpei under Ss 32'^ nnd 3so and one of tho 
aecuicd on a charge under S 411, held that 
the joint trial of all the accused on all the 
heads of tho charpes was opposed to S. 211 
I P C [Hat .'iO!} ] Whore a person vas charged 

It 1 -»— » » ... . 

■ in respect 

• necled with 

• eld that tho 

joinder of tho charges was illegal [5 C. N 294 1 
The Joinder of three different offences of forging 
certain cheques, (2) three offences of chen°tfDg 
committed in respect of thoso cheques. (3) and 
the offence of falsifying accounts to conceal tho 
forgery, cannot be lumped together in one charge 
and jointly tried —[2 P R IWo ] 


(4) The sert/on fii relation to S. S22 Cr. 1*. C. 


8* 234 IS to bo road as subject to S. 222 
Cr. P. C.-— On a criminal breach of trust ordis. 
honest mfsapjiropriition of money, it h sofneieot 
under S 222, to specify the gross sum, m respect 
of which the uffenco hai been comn»tte<l, icifXoMt 
epectfijtng the jariteuhtr \/*m* of which tho gross 
Sam IS composed, and f?.# thnr^e to framed thall bt 
rfrtmed fo J,e „ eUarge of one ofUitce, within the 

weaning of 8 231 -[JO >t.c:.8 310 028 32C 
JOM 24 A 254 27 A. CO .13 A 3« ■ See 1 K J 
697 1 Rat C59 . 0 M T (^uppl ) 17 . 15 Mys 271 ] 

17- [Note. Per contro.— fi. 222 Cr P. C is an 
exception to another general ru!o that, at a Inal 
for an offence, ccrtaiu particulars must be giren 
in the charge Clause 2 of 222 modifies that rule 
as to charges of crimionl breach of trust, but does 
"ay the scope and object of S 
234 of the Code — Per Chandunafkar aud Kntfbt 
n 220 In 10 V W IPO" itunsAWd 
that tlie charge will besot aside if the accused 
has been prej'udiced for not h.anng dcfinito charge 
to answer by reason of the omission of details 

18. Charges of falsiflcatlon of account.— 
hrery act of falsification of n book of account 
Would amount to an offence under the Code under 
° 234 An accused can only be charged and 
tried at one trial for any number of offences of 
toe same kind not exceeding three committed 
Within the space of one year The explanation 
attended to S 477-A docs not purport to orernde 

S 234 Cr p 0 [20 C 500 Se, 4 U It 413 (»34) ) 
00 when a person IS tried for criminal breach of , 
rusk in respect of 17 sums of monies rceeiTCd by ' 
between the 16th March 1901 and bth May 
1^1 and ho was also charged with 17 falsificationa 
Of account under S 477.A. I P C. AeM that the . 
joinder of charges was illegal— 4 n R 433 s I 


also tho following cases.— 32 A 57. 30 A. 35l : 
80 M 3JS 2 P R 1005 , 33 A. 50 . J2 R R 220. 

10. Note.— In 40 C. 318, the accused was charged 
under .S 408 1 P C with criminal breach of trust 
in respect of ft sum of R*. 500 and two items of 
fftlsific.ations of account books, the first on IStli 
NoTcmber 1010 and the second on 0th Tebruary 
lull to conccftl the embcsclemcnt of this sum. 
Ifrid that the 2nd ftnd 3rJ elinrges under S 477.A. 
were made triable togetlicr by S 231 Or P. C 
[tOC 3lM] Where all tho sic false entries wero 
made in the course of one transaction, held that 
a single count in respect of nil tlio six separate 


20. Cases m -whioh there was no misjoinder. 

— Where some of the accused charged under S. 
395 1 P 0 «ero also charged under Ss 411 and 
412 I P C on the strength of an incident which 
WAS part of the enJenco against them on tho 
charge under S 395 I P C held that there was 
no misjoinder [11 C J 182] Three oITcdccs 
under i)3 178 and 179 1 P C can be charged and 
tned tosiJ^hor at tho same trial, the trial beiog a 
summary one, before tho Presidency Magistrate 
where no charpe-shept need bo drawn op, and tho 
facts haring been admitted there was no trial In 
the sense of inrcstigation of facts [35 C 101] 


235. (I) It, 

Trial for 


in one series of nets so conneetBl togcll.cr ns to form the snme Iranssetion, moro 

offences thnn one are oommilted hj- the smie person, ho map lie 

chargeel svith, ami tried at one trial for, eierr .och nffence. 


more than one offence. 
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onrxfcs taluno within t«o dhiinition'!. 


[ Sec. 


(2) If tlie arts alleged constitute .an offence falling nitliiiitwoorinorescparateilefint- 
Offence falhu" -svithm two rtefini. tions of aiu l.in in fince for tlio time being liy winch oiTences 

tions. niD ilefineci or punished, the person accused of them may he 

charged A\ith, and tried at one tiial for, each of such offences. 

(3) If .se\ei'al acts^ of nhich one or more than one mild hy itself or themseh e.s cons- 

, , titnte an offence, constitute hen combined a different offence, the 
Acts constituting one offeree, Imt . . , 

constituting when comhined a person accused of them may he charged with, and tried at one 

different offence offence coiistitntcd hy such acts wlien comhined. and 

for any offence constituted hy any one, or more, of sucli acts 

( 4 ) Nothing contained in this section slmll affect the Indian Penal Code section 71. 

Vhi'tralwH*, 

in siih‘$ectiiin fi)— 

(а) A resenea Jl, a person in lawful custody-, nml in so doing causes griorous hurt to C, n constnhlo in whose 

custody A may bo charged with, nnd convictctl of, offences under sections 225 and 333 of the Indian Penal 

Code. 

( б ) A coinraita hou«e.broaking by d.ny with intent to commit adultery, and commits in the bouse so entered 
adultery witli B’s wife A may be separately charged with, and conncteil of, offences under sections 454 and 407 
of tho Indian Penal Code. 

(e) A entices D, the wife of 0, away from C, with intent to commit adultery with B, and then commits adultery 
with her A may he soparately charged with, and conTicted of, offences nndcr sections 4B8 and 497 of the Indian 
Penal Code . 

(1) A has in Ins possession several seals, knowing them to ho counterfeit and intending to iiso them for tie 
purpose of committing several forgenes punishable under section 4C6 of the Iiidmn Penal Code. A may be 
sepaiatcly charged with, and convicted of, tho possession of each seal under section 473 of tho Penal Code 

(p) tVith intent to cause injury to B, A institutes a criminal proceeding against him, knowing that there 
IS no jii.t 01 lawful ground for such proceeding ; and also falsely accuses B of having committed an offence, knowing 
that there i. no just or lawful ground for such charges. A may be sepaiatcly charged with, and convicted of, two 
offences under section 211 of the Indian Penal Code 

(/) A, with intent to cause Injury to B, falsely accuses him of liaiing committed an offence, knowing tliat 
there 18 no just or lawful ground for such charge. On the trial A gives f.ilso evidence against B, intending thersby 
to causa B to be convicted of n capital offence A insy be separ.itoly charged with, and convicted of, offences 
under sections 211 and 194 of the Indian Penal Code 

( 3 ) A, with S'x others, commits the offences of rioting, grievous hurt and assaulting a public servant endeavour- 
ing in the discharge of his duty ns such to suppress the not A may be separately charged svith, and convicted 
of, offences under sections 147, 325 and 152 of the Indian Penal Code 

(h) A threatens B, C and D at the same time with injury to their poisons with intent to cause alarm to them. 
A may be separately charge with, and convicted of, each of the three offences under section 506 of tho Indian 
Penal Code 

The separate charges referred to in Illnstrations (a) to (A) respectively may be tried at the same time. 
to sub section (2)— 

( 1 ) A svrongfnlly strikes B with a cane. A may be sepaiatclr charged with, and convicted of, offences under 
sections 352 and 323 of the Indian Penal Code, 

O') Several stolen sacks of corn are mndo over to A and JJ, who know they are stolon property, for the purpose of 
concealing them. A and B thereupon voluntarily assist each other to conceal the sacks at the bottom of a gram 
pit. A and B may be separately charged with, and convicted of, offentea niider «cctiona4ll and 414 of the Indian 
Penal Code 

(1) A evposcs her child with the knowledge that she is thereby likely to cause its death The child dies in 
coiiscfinence of such exposaro. A may be se|>nnite1y cluirged with, and eon'icted of, offences under sections 317 
and 30-t of the Indian Penal Code. 
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235 j 

(0 A di<liotio'tl\ n*e« r» furjroil d.K-inin'nt «<• pciii)|nr crMcncc, in oritcr lo conuot 15, a public sonant of an 
iffcnoc miller sncfion H57 of tilt Imlnn IVml Ctxlo. A imij bo sopimtch charf;oiJ witli, ami conTjotcil of, offences 
indcr sections 471 (read witli 100) and I'nl nf tbe Mtniv Co<lf. 

0 #«l».»frfie>i (^J— 

(ni) A commits robbery on 11, and in doin? so Tolantnritv oausoa hurt to bim, A mni be aeparateli chargorj 
■ ifii, and convi'eti'd of, oITenco* under sections 31!3, 3t*2 nml 391 of the Indian Penal Code, 


.ti'rrnioeHif'ntt of Xotc-i. 
R. 215Cr. 1* C^S 111 (lfi72) 


1. Object and application of tho Bcction, 

2. Practice and Proeoduro. 

3. The same transaction— moaning and 
cases. 


4. Sontonco in a trial for more ofTences 
than one. 

6. Joinder of Charges, 

0. Autrefois Acquit. 

7. Utscellancous. 


I. OBJECT AND APPLICATION OF THE SECTION. 


1. Object of the Section.— The Section provides 
for the joint trial of offoiices so connected together 
AS to form esscnthllr and stnctlv the same tmiis. 
oction The object is to prerent the neensed from 


different matters and tending by mere accumoH- 
non to induce nn niidiie suspicion ngamst the 
aecasH. 

15 B. 491, 10 n 414' Sie 1 S. 7J. 

2. The Section is an enabling one.— Section 
“15 is not nn impcratire hut only nn enabling 
Section [Rat 307] S 213 Cr, P C allows a 
namber of oflenees, even if exceeding three, and 
cifeniling orer a period of nioro than Iwehe 
montlis, being tried at one trial, if they aro com 
ft, to 
2S M J 
cused for 


“ ** —'J .»» *J_i 

of the Section widened by the 
^odes of 1882 and 1888.— By Ss 452 to 
Act X of 1872, which are roprodae'’d with 
modifications in the present Code as Ss 
*33 to 210, the Legislature considerably widened 
the p.-.. « , •- 

cliarg 

iritne 

J'mes .11 uiiiereni triiis.uuu lojoiu i.. 

irwl (hose offences with rcgird to which the o'l- 
deneo would overlap —1 S. 7.1 
4. AppUcatiouof S. 235 (1).— In considering 
wliphers 235 Cl (1) applies, the Court has to 

consider carefully Avhethor tbe senes of act* with 
''nich the accused are charged are so connected 

together n< n.f gume tiansaftioH 
11 A J. 1S«. 

235, explained and read with S. 36 
'-r. P. Q!. I^g -p^ c.— See. 2J5 should be 
explained in a brmd and comnion-sen'O way, »nd 


50 


not by a technical dissection of tlic language em. 

ployed Regarded m tlio proper way tho distinc. 
tion between its three subsections is very cle.ir. 
Reading the whole section with S 71 of the 
Indian Pena! Cotle, wo get a fourfold result which 
may bo slated thus 

I -eiftitKiii in thf *'iiiu' n/ iciftnl 

frimiuil >icl< «! eitiftli/ the Mine chnrnetn j/iny 
,.««• e,,we— e j; — a number of blows on 
one person, a number of lies in one continuous 
deposition or n number of ortielcs stolen at ono 
huiisc breaking Tins is a ease covered hr S 71 
I. P.C • 

A single Imiisnction may giro riao to either 
(1) •oi.<«f A/ <1 dijriiciit eJioineter tuch cui/i. 

,A.u m .fvl; ««.r,?i.f.»etf,t.p. l/,eo».e.,-e o-n 

criminal breach of tru«t accompanied by fnisi. 
fic.ation of accounts as preliminary or seijiicl to 
such broach, or (i) ScTCral offences of the same 
chara''ter drirvifHf j*-, s'n,*— e j; 

single gunshot tired witli Cnmuml intent which 
injures two or more persons 
Such cases come under tlm fiigt subsection of R. 235 
aboic mentioned 

rhii<»y—T*ie«i»>r Of ,.rf< i„ny ri.i.Hitnte 

tut o^enres .Ml may be eharped, but only one 
offence can bo regarded hs committed for tlie' piir. 


I P C 

FoMiffifjf. “An act in itself nn offence, may become 
either on «iyyr.ii<ifeif fwm of that offence or differ, 
ent offence, when combined witli tome other act*, 
innocent or criminal. Here wchsvi a 
offence, which, as well a* its component minor 
offence, may be charged under R, 235 Robs (3) 
ofCr P C but Bsraiu S 71 I P C. contmli the 

pn<ii*hmeiit 

Tlie«c pron«ioni of tlic Uw mmt not be confu((.d 
with the j>roTi«ioti« laid down {in S >11 Cr. P, C. 
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PRlCTiCE AXD PBOCEDl'RE. 


[Sec. 


Scjiaralle ojFr’jicf’ nliicli come iinflei S. 71 I. P. C 
and maj be charpfcd under S 235 subs (2) and (3) 
Cr r. 0 nrc not disb'xf f ojfence* « ithjn the pnr- 
rieu of S 35 Cr. P. Code, nlule subs (l)of S 235 
refers to distinct offences «h:ch are separatcU 
punishable.— Per Stnyiion A, 3 C. in 0 Ji 20 s Sn: 
also 38 C 433. 

C. [Note — The folloninff cases should be stndied 
'vitli a view co clcailj undersiand the beating of 
Ss 71 1 r C and 35 Cr. P. C. on the principles 
enunciated by S 235 Or P C.. ICO 442 (P.B.) 
[II C 34q, Od ] 12 C. 195 23 0 174: 8 0 

344 {) \V It 33 10 U’ R (13 13\V. R. 12: 7 A. 
414 (P. B.) 0 A 121 s 17 B. 2G0 s 23 B TOG] 

7. Alternative charges.— Neither S 235 nor 
S. 23G relates tQtwo.actsnUiehformtnolrnns- 
nctions or empowers a Court to say in a chnrgo 

II. PRACTICED 

9. Separate sentences — ivhon the nccii«cd is 
tried at ono trial oo two separ.ito charges far two 
distiiet offonces and couviction are recorded on 
both charges, separat'' sentences ought to be 
passed Rat 369 Rat 597 Sec 7 A 414 (P. B.) 
7 A 20 

10. Separate charges must be framed — 
Distinct offences committed in the same person 
can bo tried at one trial but must be charged 
separately Teo failure to frame separate charges 
IS an illegality fatal to the trial— 10 C. N. 63* 
10 C N 520 

11. Joint trial of an ofiTences punishable 
with imprlsomont ozcseding 6 months 
an<i an oTenco not so punishable.— In 
ench a case, the procedure laid down for \rarrant 
cases must bo followed and formal charges should 
be drawn for both offences — 3 L B 113. 

12. Attention must be esneentrated on tbo 
principal charge. — Although for the purposes 
of the charge, it may be conrenient to vary tho 


viction and sentence on tlio gravest oOcnee 
proved— 2 A 644 


to an .accused person ; “ Either on one d.ay at one 
place*, yon did an act which constituted one of 
aeicml ofTonces, or on another day nt another 
place, you did a di/Tcrcnt net constituting a differ- 
ent ofteiiee, nnd thorcforc j ou are guilty of some 
one or other of all the offences specified " — 13 P R 
1887 . 

8. Primary ofTenco oxcludos secondary 

Crc*-. *:■ I*’ •. 1 i: t' '• •V'-r 


I. 1* C. caiiiiui ue ilipigtd iiiiucr 8 
eame Code. [8 D U 63S] The person who is 
concerned ns n principal in the commission of a 
crime caiuiot be convicted of the secondary offence 
of concealing the evidence of tho crime [7 A 
740 22 0. CIS CC. 7S!>]. 


D PROCEDURE. 

13. c- ...••<•■ ,• - jt oTsnee- 

of offences 
■ et a sepamtD 

not illegal — 

6C 481 

14. False charge and giving false evideaco. 
—When tho accused is charged with niahing 
n false charge nnd giving false evidetico and 
found guilty, consecutive and not roneiirrent 
eentences should be pissol ns tin* Accused hjis 
committed two distinct offences— lO B 251 
7 W R .19 

15. Prosecution canoonfinoitselftoorencea 
not requrlng sanction.— Tha neensed was 
commited for trial under S llC. I. P. C of haring 
instigated certain persons to commit dacoitv. 
Iq tho course of the trial, tho .Assistant Se«Bion3 
Jiiilgo added an altcrnutivo charge under S 511 
and convicted the neensed of either instigating 
or attempting to commit dacoity It appeared 

that tho real charge was attempt to commit tho 

offence of waging war ngamst the Queen under 
S 122 1 r C but the Government refused to 
give sanction Jfcld that tho refusal of Govern- 
ment to prosecute under S 122 did not affect the 
accused’s liability to punishment under the other 
sections — 25 B 00. 


III. THE SAME TRANSACTION-MEANING AND CASES. 


18. Tho real tost.— The real nnd snbstantial test i 
determining whether SCI cr.il ofTcncos arc so con- | 
nected together ns to form tho snmo trans.action, j 
depends upon whether they arc so related to one | 
another, in point of purpose or n« n»il fffect, 
or fi« ]irin‘ipnl nnd (if(», as to constitatc 

ono contmiiotis action A mero interval of time 
bclwo''n the commission ol one offence and an- 
other does not, by itself neccsssniy import want of 
continnity thongli the length of the interval may 
be on importaint element in determining the 
connection between tbo two 
37 B 135 . 30 D 40 20 I! 440 15 B 401 • 16 B 
114: 14 11 11 300;6B.R. 617.28M.J. 397. 
33M.ryD2: 3Cr 382 ^M)• 21 Cr 207 (M):20 


M. 125 2 N. U7- 19 Cr 34 (L. B.) ■ 12 P R 

1918 18 r. TV. I90S 21 C. J 831 

(The word “transaction" should be read in the 

ordinary sense of ft complated act 28 W J 397 ) 

17. The principle explamol.— if a senes of 
acts arc so connected together by proximity of 
time, community of crimioal intent, continuity of 
action and purpose and such subsidiary acts as 

relation of 
opinion of 
cused may 
for every 
if acts If 

more persons than one are accused of different 
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offi’Bcc* committctl in ft of not«, *f* c*>nnect* 

C(l, llspy finy In* tric<l losctlier or nof 

tht fnn of nett hr t } einncrtf I n* In form 

the to'iir irantjelioKi nrcfirilij rrrtr in/A the 
Co'irt to drrofr. TJic* timit* arc wnJo, Imt no 
loiodi'F of charges or trials cIiotiM be i<tnnittcd 
which will result in l>c»Tililoring any of the Bcru»r<l 
in his defence, or in causing undue {>reJiiiIico 
acsintt Iiirn.— I S. 73 • 5r,* 15 C N’. 732. 

16. Separation by time or spneo.— The Mpre«- 

fion “same transaction” is not nj'idicable to cases 
in which the offences arc s*ji irotcif ifi«finc< 
tnferreh of liin^ unil sjnee nnd which mu«l be 
lirovcd by distinct c» idence — 10 R 1112 [15 11 
491 Fol] The mere fact that tlic con\plainls were 
Ifxlgcd on the same day or that the molno 
of the commission of tlio ofTonees was the 
same in nil the four nccurrencos does not nt nil 
po to show that the olTeJirca arcrc committeil 
in the course of Ihe same transaction [IS Cr 
739 (P.il) • Sre 17 C. N*. 112s. 4 I’nt U' 105] 

10. Itleamng of “same transaction** dis. 

CJSSed. — What IS the nature of ilie connection 
coateraplated between different nets which noiihl 
bind them into the “same transaction" * The idea 
conreyed by the words "snnio trnnsactien" seems 
to bo obi ions enough nnd it may bo doubted 
wLether it can be compendiously crprc«scd in 
limpJor and dearer lanpuape (ioncrnlK speak, 
tap, Ihcfo can be rcry little difTiculty tn ftrri'inp 
at a proper coiielusion in a concrete case No 
doabt proj’iriiti/ of fi/ae, any more than unity of 
place is neither a necessary nor dccisicc test of 
what constitutes tiie “same transaction” thouph 


I 

I 

1 


1 


such prorimity of time fiirntihes poo<! c'idence 
of tho connection winch unites so'ernl acts into 
one transaction Tins scorns to be the offoct of 
tho dcciiions reported in 27 I1 125 30 II I'J 

13 11.191, 10 B 4U, that at least in a certain 
class of cases, community of purpose or desipn 
and continuity of action arc essential elcm»nts 
of tho connection ncccssiry to link tugellici 
different acts into one nnd the safiio trinsaclii/n 
In such cases, the acts nllepcd to bo connecteil 
With cadi other mnst b iro been done in p'l""' '"rr 
Ilf n pirticuliir enl in tine, nnd ns nccissory 
thereto, or perbaps as suppeated by tbe circnins- 
tancos m whicL the acts in piirsumieo of tho 
oripinal design was done, ond in close proximity 
of time to those acts Uut mere community of 
purpose IS not suiHcicnt, there must nl«> hi* 
fonfinr/ity of n-fi'in For, it nmy Imppen that an 
act 13 done with n particular object in now bat 
the fioal aim is abandoned for somo limoniid 
and pursued afterwards For instance, aiipp'wo 
a man forpes a document with n view to rhent ft 
certain individual and then foregoes his intention 
for two leaia «nd afterwards reierts to bis 
original intention nnd uses tlio doenment for 
the fraudulent purposes whicb ho had In i 

when ho committed tho forgery, it would bo' 
difficult to sii in such a ca'i* that the offinns 
of forgery and cheating l>y ineaiu* of fhc* I 
forged document were conmnlfed in *be imirso j 
of tbe same transaction A* regards romMUHi p 
p'irpos,., it would bo going tm* fi'C ‘“y j 
down that the mere existence of nomo penrrnl j 


nt the exponso of tlio public, is siitlicicnt (« 
make nil acts done with th.at object in view 
part of the same transaction. If that were so, 
the results would be stnrtlinp; for inslnnee, 
ciipposinp if is nlleped that for the sake of 
pain, Ills for Iho ten yc.irs been commiftiiip 
A particular form of depredation on the public, 
t IS , house brc.akinp and theft In nccordanco wifh 
one systematic plan . it is hardly conceiinblo 
that he could bo tried nt one tri.sl for all tho 
burplarus which ho committed within tho ten 
years Tho purpose in view must bo something 
pnrticidjr and definite, such ns wbero n man, 
w ith tbe object of nnsapprojiriating ft purticiilar 
<um of money or of chiating n p.irticulnr indiii. 
stual of a certain nmount, falsifies books nf 
account or forges n niimbor of documents ’’ — l\r 
th,)u, t!,ihn,i 3 in 3J M 502 

20 . Using olovon forged receipts in three 
diOorOnt swits.— Where tho fteciiseil filed 
cleicn forged rcccijits ui three sets in tlireo suits, 
each sit with n sepernfo written sftitemcnt—hchf, 
ns tbo “usme” was merely putting in of tbieo set 
of documents in three suits Kn'iuUniicoi'’hj and 
thirc was iiotliinp to show that any of them wns 
u<(d nt Hiiy other tunc . Arid iliereforo thnt 
there w.is noillepnlty in framing three clmrges 
for Ibo three sets and eonvietlnp tbo nrciised 
on nil tho three {hnrges m the rnmo trial >- 
20 C H.i 

21. SoToral [also entries.— Wiero sorcml false 
iidncs ns to amounts collected wero mado by 
the t'oniM in till* (loreriiment necounts nf his 
iillag'' so ns lo show less nmmints ns collected, 

.thnt they cniislilutcd one tranaaetion 
within (he inenning of R 23.5 (’12) M N CIS 

22. Theft and escape from custody.— Tlio 
(nni of two ihirgcs, theft nnd escape from law. 
^d(usl'Hiy(4 2211 P C ) are not so connected 
AS to foim «iu> (raiisactiun, and none of (ho 
...(.....ft mentioned in R 2.13 will coier Iho 
misjoiiier [12 liar H 2JhJ 

23. Pojsossion of oooilno and opium. — ivhcro 
the ncs'llseit waft foiind in illegiil poftscftsinn of 
wnvuw. nnd e«K nine for the jnirpnst* of carrying 
11(1 the business of a \( ador of contraband, AeM 
(hit tin* l>us*>'x»'mi of l.olli the nrticle. wns part 
of U.v .«««•’ Irum'nttion — 1 » Cr (I. JJ ) • 
S.e;n‘alJ thl 


24 Criminal mlBapproprlntion and falal- 
* neitioil of a 030 lint. - A ctmrgn of enminnl 
Urtftch of trust of a mini of inoniy can be Irtrd 
nmhr R 21.5 (0 Cr T V . iil O.r •■iiee hmr ir,lh 

„ff„lnirrol> .n of iirrniintii ifiii'te ir,fh the object 
,i rinnofifty t'-r .ir* of .n...ij./*r.7-roit.<-n, ot part 
of thw ftftmo trsnsaetlon, but ft charge of cnminnl 
breneb of trust cniiiiol »«• 1' gaily tncHivcthcr 
,.f fiiliilhatien, relnliiig to ft distinct 

■.•i ..f iinsai.proi>rir»li"n ic.mriiitUd Ina.e/Niro/e 

:;;:„.ft.t...n-ih rr 40 c ais. 
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26. Acts done pursuant to another act.— 

Where n police-officer inflicted injnncs on nn 
accused peraon in an attempt to extort confession 
and sabscqnently prepared false offici.al records 
to concctl the cause of his clenlh, — -A/M—tho 
transaetion of maVing false entries so ns to 
attnbutc another cause for the death, was in 
continmtion of and pursuant to the same tTan«ac- 
tion of \0luntar1l7 causing grievous hurt with 
a view to extort confession within tho mcinmg 
of S 235 (0— and illustration (f). 14 11. It 41. 

27. Proximity of time. — Between nets do not 

necessarily couslitiitc such nets part of the same 
tiansactioTi {‘‘'i, — hou«c-tre<spa«8 and soh«e. 

quent attack on the complainant while on his 
iray to inform the jiallee) — f5 Bar. T 101 Sfc 
2 L B 19 7H T 299 (101)) An appreciaWe 
interval between tno acts, otherwiee connected, 
docs net prevent them from couUnning to be 
parts of the same series of connected events . 
and hence, if 11 n'.t »ieef«mry to »hon that the theft 
nil'} ih.poSfl! Ill the ilolen jiinjieitg orCHlol VlthtH II 
ten houis or even n few davs of each other 
[(■07) U U 5) 

28. IVlifit st>vfr<tt iiifttinct fotuii 

jutrt of flip unmc 


night, and on tho next morning went again to | 
his honse and renewed the threat and intimida. 
fion Ilelit the joint triil whs legal as the scries 
of nets eliargcd formed part of the same tmns.ac- 
tion —0 Or 307 (M) 

(2) Occurences on different dates.— The 
complainants were called to the ertw/rln’i// by two 
ppnilah« and wore tmed by the A'luh on tJie Itth 
On paving a part of the hne and promising to 
pay the bal.inco, they were released They 
failed to do so, and wore ogam tailed and con* 
lined on the IRtli, but On hearing that the Police 
were coming thej were shoc-benten anil turned 
out IWit that the two occurranccs of tho I4th 
and Ifitli incladiiig shoc-beating etc, were fora 
single purpose— (■</ — extortion of money They 
therefore constituted only one transaellon — 
42 C 7C0 

(3) Distinct acts actuated by a common 
purpose. — whcie there were three ilifTcrent 
unlawful Hssemblio® iit three diiferrnt places, 

11 (fl, <1 .hffnicht ruiiimoii ohjeit hut all tn 
jiin^ii'oirc 0/ a common 01 ilfii/n, in, 

to prevent Police ofiicers from seaichmg a place, 
and tho whole occurrence arose out of ft common 
eaiise • Jfi’M tint the nets of all the accused were 
parts of the same transaction, and might be tho 
• «iih(pct of charge m olio and the same trial 
[2 1 51. T OB] ■ 

(4) Single thoft from several owners— The 
tollownig examples will make the point clear as 
to whcllior the theft of the »cv eral arlieles furjnx 
n single traiitactnm or not (n) .V thief goes to 
the tlire«hing flooi, where the grain of four 
cultivalors ii stored, and -h-.ile „ /ttlle/ioui eiem 
tifiiii. biili'ss it i« shown tiiiit he had distinct 
xUsigns against several owmrs >t is |.Lam that 


there WHS blit one act thieving accomplished 
throngh ono nnd the same trespass (b) In a 
crowded place n thief jiicks tho pockets of .1, B, 
nml C. in succession Three thefts have been 
eojnmitteil — C. P. Or Cir I’t II. Xo, 20 s See 
20 P. R. IflSy. (72-02) I,. B. tlO : (72-’92) 
L n 411 

[KotC.— Stealing at the same time two bullocks 
which belonged to two different owers, nnd which 
had been tied to the joke of a single cart, consti- 
tutes « single otTi'lici' of theft only —Bat 927 
(«1) A. K. 101). 

(.5) Transfer of property to several per- 
sons on ono day. — Tlic accused was eharged 
by the committing Magistrate in a general indict- 
ment with having made several frandotont 
tiaiisfers on one ami the same dav , hut the Ses- 
sions Judge limited the prosecution to three or 
four charges, 1 >1il, that the prosimity of_ time, 
combined with the iiuityof purpose nnd similarity 
of action nnd ic*iilt, brought uH the transfer* 
charged os finudiilent within the words ‘'same 
tmn«action” in R 235, nnd the ncciised shonld 
be tried for everv such offence fit tho same 
IBB 414 

(c) Offences not of the same kind.—i|‘ 
J B B 075, the Beeti«cd was charged vntli 
dcfnnmtion nail also with living criminal force, 
that there was no rnfjoiniiar. -I gingo* 
dacoils biding in a jungle was discovered I’T 
old woman Kho wna imiidcred by same of tl‘® 
dieoits to prevent her from rniving a buc nnJ* 
crj Rnbscquontly they committed ndacoityin 
in a.vilbge at some distance from the scene of 
murder Iftfi? that tho joint trial of all the 
accused under S 393 I P. C and somo of them 
on an additional charge under S 3021 P C- 
peifectly legal os the minder was committed 
lu ai, lei toriuiiiit ihicnhi, and the two offences 
formed pirp* of the same tiansaction — [4 B R. 

7fi9 P.rfwrUA COS) 

29. Concealment of offence as part of the 

same transaction.— Receiving some stolen 
piopeity on a particular occasion (S 411 I P C) 
and nssistiQg to couceal xome other pioperty 
stolon on the same occasion are part of the same 
trans.sctlon (S 414 1 P C) [23 A. 313) Con- 
spiracy within tho term of b 121 — A. I- R C 
and steps taken to conceal the existence thereof, 
form iKirt of the sumo tmii'action, so that a 
charge under S 12-1 I P. C. iiiav be legally 
joined with duo under b, 221 — A, 1 P. C. — [37 C 
407 IGON. 1105] 

30. Detention of proceeds of theft or 
dacoity.— vipaiato ict,iiner bj different per- 
sona of sopiratc aitalcs at different place®, 
atthough all the articles way have been the 
pjoceoilx of the same d.ieoity, c.innot be said 
to l>c offences committed in the course of the 
v-inie tmn«action — [33 0 1250] In tho absence 
of nny romicetion, lietwccn tho several act®, .a 
retainer of I'lopcrty stolen from diffeicnt per- 

r's 235 
!) C. N- 
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31. Wlion offoncjs committoi on di/Toront 
cc::asions may form tho samo trans- 
actioa. — Tlio Bcen«e<1 by tiicTn«r)f pcr«f>mtinp 
& I’oliCf oflipor, otitaincil from A several snniB 
of money on tlilTeprnt oeci»'oiiv nnil on one occa- 
sion attem]>toil to obtain nnotber sum— fcrbf— \ 
joint trial for nil tlio«c nct« « as not illcpal, bj 
reason of mi*jointler of cliarpe*, ns Ibc offences 
cbarpeil *rrir m tlu mm. I 

— loC N. 7.12: See 10 A. ."A 

32. Biot consisting of Sovoral incidents.- - 

In tbe course of n not con«i«tiiip of several in 
culents (e y Pcttiiiff fire to to jiiiblic bniblmp*, 
forciblj elosin?n jirmitc college etc), tlic mob 
commitfeil several cvce*«e« nml nrtetl witli clif 
ferent cnnimon nlijocla. ITthl. timt tbe pro- | 
coedinpa of tbe moli consisting of sevcial minor j 
transactions, from first to 1n«t, »bo«c«l eiuU a 
continuity of purpose, and of action, ami were 
united by sucb prnvimity in time, n*! to form 
“oue transaction" witbin tbe inraninp of S® 215 
230 Cr. P Code, so os to render all tbe rioters 
liable to bo tried at tbe same triil for tbe act® 
done by oneb of tliem — n M. T IT (F-B.) (IV. 

JJ .Y.!.. J (contra)] 

33, Several ofToncos committed for a single 
purpose.— Tbe oceufcrt by pcr"onatinp a Police 
officer obtinicd from A, several sums of mone\ 
on different occasions and on one otia«ion at- 
tempted to obtain oiiotbcr sum //c/-/, that ibe 
trial of tlio nccu'cd on a ebarpe under S 170 


I 1’, C. and on- tliroc ebargos of extortion in 



rbarg 

in rf , , 

reason of mi«joinder of charges, ns tlie cfTences 
charged were coiiimitted in tbe fame tmii'action. 
-13 C N. 7J2j 10 A 5fi 

34, Where time IS the determining factor — 

The accused cut a hige number of trees on eight 
nr nine occasions Abbongh a common 

purpose (theft) ran tbrougb fbe severil distinct 
offences wbicli were committed by tlio same 
person with reference to tie property of the 
a.imc Jierson, the various fellings wcie separated 
bv distinct intervals of lime, and breaks in tho 
tiMitinuity of action, there being no necessary 
connection between tlicm; they tlicrefore were 
not so com cetcil together as to form one tran- 
saction under S 235 Cr P Code — (II) M N 4ti7 

35 Continuity and community of pitrpose, 
tho guiding factor — Uhere a nutnher of 
|icrson« attacked errinin others in the i.ioiiinui fo 
srtuic posscscuui of certain deeun’ents and tho 
same per-ons attacked t) c tamo others m tlio 
»//r ;><“» and killed one of the latter to prevent 
the-ii frenn presiiiting a complaint to n Magistrate 
regaiding the moining recurrence, helil that in 
♦ he absenee of nnv eiidctco of comiiiin aim 
in the two eceiinincfs, tbev could not be said to 
coiisliiutc the same transaction.— 28 M. J 31i7 


tv. THE SENTENCE IN A TRIAL FOR MORE OFFENCE THAN ONE. 


36. Joint trial of charges under Ss. 467 and 
380 P. C.— Ill the COSO of iioii«cbuMking by 
higlit 111 order to commit theft and theft, tlicic 
may be oitlicr ono sentence not exceeding that 
wliiclnnaybo imposedfor tho giaier offence or 
separate sentences for each offence provided that 
in the aggregate the pimislunent awarded does 
not exceed that w Inch may be pi von for the graver 
offi-nef-— I II 2U(F.B) Sfc 2 A fitt {72 ’W) 

L B. 390 8 C P 7 C C 718 12 C N' 187 

Rat 790 Hut 5e.- Rat 22S 10 B 4113 

37. The tn be cil. i 

(1) Where ill the course of ono and tho same trins- I 
action an neeused person appears to Jnvc perpe. 
trated several nets directed to ono end .and objef^. 
which together amount to a more acnoiis offence 
than each ono of them taken bj it«olf would con® 
titute, it may bo convenient to vary Ibe form of 
the charge and to designate not only tbe principal 
but a]<o tbo subsidiary crimes alleged to have 
been committed Put for the sake of simplicitj 
nnd convenience, tbe conviction and sentence 
should bo coiieontrntcJ on tlio gravest offence 
proved— 2 A (141 2 A 101 IOC 4t2 (F. B.) 

•* 1‘. n 1901 (P. B.) 

(-’) l^oro tho charge against tho accused 
founded upon one single continuous 
transaction, the first tbmg to he ascertained 
‘s, what IS the principal legal cffotice involved in 
• he c-jiuluct of tlio accused wbicb would subject 
him, if convicted to tlie "roatc-t nnioiint of pnnivb- 
TT, at. being n.crrtniiicd. the :f x-H. 


but to provide ngalust tho crent of tlio cridenco 
r.iiliiig Co (>lnblish ilic )irirtiii.il charge Tlie 
movt coiiveiiMUt toiii'i (with rcfiuncc to appcnl') 
IS to calei up fiiidnigs on oil counts— Mad II U. 
I'lo.lOS’W] Ibe nil used was stiuabbhng with 
the liu-baiid of the witiiix at tho door of tho 
house Witness reinoiivtmtcd and .ibiiscd tlie oc. 
ciiscd The accu'i d tn ssjiassed into the witness' 
hou'C fei the I.urpoee of assaulting lur ond m 
earning out the iiiti iitii.ii cau'cd her grevious 
hurt W.W tLit bis roiii iction for tlie subvtantire 

offtnee «>f grev imis hurt w.as right but not for tbe 

Stib-idiary offeiue of house trestpars —2 W K. 29. 

. Offences under Ss. 147 and 323 I P. C.— 
Offend s umUr '^s •!2.1 ami 147 1 P C are not in 
tin li'-ht <if tbe explanatuui adihd bv Act V of 
ipgs to S 3* Cr 1“ C ibslinct nffcnics and 
tlicrefore It IS not illegal to t<niKi tbo accused 
ofboth offoiids Uhen S 71 1 1* C is read nnd 
carcfullv comimrt d, it sciins to me ih.it it in no 
nav csinflicts with tin illii>tralmii< given under 
S 23 jCr P C- [Ihr A'-m. I (, 2 in 18 Cr 7&S 

(\) 5frI{at3G9 Bat 22'!] 

Ono suhstantivo offocco forming tho 
aim of tbo other - This s.ctmii taken vntb 
It® illdstntmns fi.rbids two putiidum nts fornn 
effowe so t,.m,«umUd tiat .n- nitMniitMecff- 

fiico.. (Aem...iM'- 'I-- T1 ■ Kb n wbf r- a j- r. 

who has been irud sn-I « ■ r.v ic i. d ui.d. r 
"( Q I r C sif jt-ueTiiig a I hiM ssiib tl . int< nt . f 
of'di.hcntftlv taking niniatl.’ ir'i®TlT canimt 
al-o be puiii-b«d for tl i tlyfi «f apirtiflle 

movable pd.i^rn which Je inttrd-d .I..I,ii.tly 
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[ Sec. 


to taVe tlirongli the meaiis of adduction — 7 M. 11. 
375 Ftl m Rat 159]. 

40. ■' ’ t 


4’ . Wlien S. 71 P. C. doss not apply.— Whore 
the nceuseil has committctl distinct oironcos which 
when eomhined are not punishable under any 
sidkIo section of the Penal Code K 7J !*• C. 
doei not apply Rat 22S lO R. 493 - 7 A. 414 
(F. B.) But See R.it 790 


42. Subs. (3) of S. 235 Cr. P. C.— joint trial of 
separato offoncas and tho combinod 
ofToncs. — An accused person tiied for offences 
underS 32t, 325 329 or .353 P. C nnd S lU 
and llio combined ofTirces under P 147 or H9 
P C. can be Bcpnrntoly conviclednnd tentcnccdfor 
each such offence proi iilcd, the limit impo'cd by S 
71 P C is not exceeded.— 12 0. 4"5 7 A. 757 
(P. B).7A. 411 (F. B.):7A.29 9 A. OH: 
19 C 105 17 B. 2G0 (F. B.) . See Rat 493: Can 
Ifi C. 412 (F. B.):4P. R 1901 (F. B.) : G A. 
121. 52 P. L 190J. 


V. joinder of charges. 


43. Counterfeiting Trade marks.— A person tnn 
be tried at ono trial for having in Lia poa«c$'ion 
stencil phte« foi counterfeiting trade marts (S 
4S5 PC) for liarinf; sold goods to winch ft 
coinitcrfeit trade mark was affixed (S 4SC). and 
for having in Ins possession such goods (S 4^0), 
611)1 c tlic throe oScncca can be said to arise out 
of the same transaction. — 27 B 135 

41, Daooity, forgery, using forged document 
and cheating by personation.— Tho tnni 
of the necusod on seven charge*, Ihrec of d-icoity, 
tn 0 of forgerj , one of using as genuine ft forged 
document, and ono of ehcatuig by personation 
would be perfectly regular, if the offences with 
which the accused was charged, all formed one 
transaction .^11 C If 713 

46. Houso.breaking and theft.— .\.n accused 
ppi«on can be tried under two heads of charge 
(S.rS •lS4ana31sOP C)-Kat307. 

48. "■ ' ” , * ^ . ^minittod 

a offence ' 
nly on a , 
• ;-*Cl053 I 

47. Charges Under Ss. 307, 406 I P C— Ina 
conviction under S 807 1 P C,a cha^c under i 
S 40G was also joined, hfld that the two acts did 
not form one senes of transactions within the 
meaning of S 2.35 Cr P 0 and that the two 
charges ought not to have been joined — C A. 

J 097 

48 Cattle trespass and rescue of cattle — 

1 lie act of permitting cattle to trespass and 
noting in rescuing tho cattle after thej had been 
impounded at another time and place, could not 
he treated as fo'ming part of the same transac- 
tion T 307] 

49. Facts ncc3ssary to justify joinder of 

charges. —The act used who was o scrvnnt of a 
lambanlar of .a mchal, obtained possession of a 
/(imabon'fi hcloniring to the additional lambatdar, 
and after collecting canal dues on the basis of 
the Jniiuilondi and deductieg his coinmi^alon, 
tlicrciin, j.itil tlic amount to Ills mistress (the 
liml) irdir) and not to tho additional lambadar 
who was lawfully entitled to tho same The 
charge was one of criminally ml«nppropmtmR 
(ii-it iii.rtii.n of the canal lilies which was paid to 
him nn nicoiint of the* addiiionnl laHilHirdar’s 
diMMoii of the iiuhal — lie/il that the prosecution 


was entitled to go into the w hole matter of a »injU 
fr/nl, provided it took upon itself the burden of 
proving that all tbe facts alleged against the 
accused, were in fact «o connected together 
AS to form part of the same trial *—13 .\. J. 1131. 
60. Cheating, forgeiy, using as eonuino 
forged document and cheating by per- 
sonation.— here tliO ntCBStd was tried on 
seven chirgc*, — three of cheating, under S 420 
T P. C two of forgery under R 4C0 and 405 
1. P. C , one of using ns genoine ft forged docu- 
ment under R 471 I P C nnd ono of cheating by 
personation under R 419 P. C. 

7W<t— that the trial of tlie necused on all lhc«e 
ch.irges was porfictly regular under 8. 233 Cr P 
C as the offences with which the neensed was 
charged, nil formed one transaction 
11 0 X. 715 

51 Counterfeit coins —Joint-trial —A person 
trieil and convicfetl under t5 243 for being m 
possession of counterfeit comi can be iointly tried 
with another person nnd conMcted for delivery 
of counterfeit coins (S 2tO P. 0 ) 

31 C 1007. 

62. Criminal breach of trust and falsifica- 
tion of accounts.— A diargo under S 403 
I. P C c.mnot bo logvlly tried with ono of falsiB* 
cation of account relating to a distinct act of 
mis'ippropriftlion committed in a different trans- 
action (477-A). blit wlien forming p.art of the 
same transaction, tl'ey can legally be tried together 
by virtue of tho piovision of S 235 (1) Cr. 1’. C 
40 C 3lg 30 ht 828 ' 



said to be a continuation of it The four offences, 
therefore, were not committed in the course of 
the same transaction, so as to bo capable of bciug 
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joinorl in one tri'xl under R. S'lo Cr. P. C.— flO S. 
102]. Bnt where the ncen«cd w.i^ tried under 
S. 20.11. P. C. in the sime In'll for two distinct 
'and sepnrafe ofTenees— ui—i f.iUo anit npnin^t 
o"c rer«on in the Cojrt of the CtU Mnn*iff 
and another f.i1*e suit njainst a difTerent person 
IQ the Ciurt of the Ruhordinato Jiid^e, held tint 
the aeen'cd ia spite of full w.arn1ns», had aequie- 
seed ia the joinder of the two cliar;;e< and the j 
error Ind in no wnr prejudice 1 the !*ecn*ed The 
caio was therefore eorered by S tiY! Cr P C 
[42 A. 12], \Yhcre the neca«ed (.YRenls and 
Seerctarie«) were fried in respect of five eliarR’C", * 
four of which related to a fal«e hahnee-aheet pro- ' 
pared for 1912, and one ton false balanec-shoet 
prepared for 1913, AeM that tlio trial waa illegal 
as the different acts attributed to the accused in , 
respeet of the two balance sheets did not form 
part of the same transaction [21 II U 732] 

64. Ss. S02 and 323 P. c.— Where at a tn.at, 
sereral persona arc charged avith seveml oIIenci.«, 
punishable under Ss 302nndS23 P. C which do | 
not form part of the satno transaction, held — 
the trial was illegal.— U .\. 3. 

88. Oae charge for throe distinct oQTences.— j 
The framing of one charge under S. P C for 
causing hurt to three different persons is illeg.al ' 
17 0 419 j 

88. Charges under S. 408 and 435 P. C.— 

Where the alleged offence under S 4dj (f.ilsifica 
tion of neoounts) was committed to relation to the 
act forming the basis of the charge under S 40'i 
P. C — hebf— the two offences were connected with 
each other flaJ arose out of tho same transaction 
Within the meaning of H 235 (I)-—! I P fl 300 


67. Instances of misjomdor of charges.— 

(a) Obstructing Civil Court peon and 
boating son of dficroo-hoTobr.— li’hcro 
s^tcral aeciiscri more than firo in number, obstruc- 
ted the ciecution of n Ciril Court decree .and after 
holding n consultation, nil of them otcepting one 
or t«o proceeded to the kulchery of the decree- 
holder to beat Ins son and the Tashild.ar, and took 
tho Tashifdir to tho judgment. debtor's house aahere 
they had obstructed the cxceiition of tho decree 
and there ns^.aultcd the Tashjldar. f/ihf— that the 
two occurrences did imt form part of tho sarao 
transaction — ll C. V 1113 . But See C Jf. T. 17. 

(b) Misapp opriation and Cheating.— Tho 

Accused fa Jamadar in tho sernco of a firm) was 
entrusted with two cheques for encashment on the 
2(lth September, and told to p.ay oat of tbo pro- 
ceeds, the freght and t.ikc delirery of certain 
gooils from the Kailway Company He easlicil the 
<licnues on the 2lBt and on the 22nd but when 
askeil by the firm, denied haring done so. On 
the iKlih lie induced, under promise of immediate 
pajment, n clerk of the Bailway to giro him 
dehrery of the goods and tben without making 
paymeot, absconded Held that the cffenco under 
^ 40S 1 P C was complcto before tho peti- 
tioner cheated the Bailwoy Company {S 420 
1 PC) Thcrefoio the two offences could not 
be tiled together ns they arerr not commilleil 
in one trans.action —13 C N lOft'l 

fc) Other instances. —See cases noted Iimlir 
S 2.11 Cr P C and 233 Cr P 0 S<ipia also 9 A, 
J (>5»7(I001 P C and 307 1 P C) and 10 P. II, 
lOOfi (Murder, and causing groioua hurt in remor. 
mg the do.ad bodi ) 


VI. AUTREFOIS ACQUIT, 


•Applioitioa ofsubs (1) —It shotilJ be noted ( 
that subs (2) ofS 493 lays down that o person | 
acquitted or conrictcd of any offence may be i 
afterwards tried for nny distinct offence for trhieh 
a separate charg-’ nught haie ieen tnidc agatn^t htai 
O’V fhs Vmv iriel under S 255, s«!>r(l) "H 

seems to us th ' ^ ” ‘ — v„_ 

an 80W10 of 
to form the 
charged again 

facts forming part of tbo senes of acts, «»other 

wenco may be charged flgaiost him, ••••See 
^5(1) seems to ua to bo inapplicable when the 
accused is sought to be charged with another 


offence on ihiVj^nt'ical /bcfs'on which ho was 
charged before with one offence” [Per Eunditia 

•diycr o„-j j_ J sCj ji. 30S SeenUo2C 

J 022:10 0 K.518nnd8M 296] 

• Cases— • . /• - -nder 

S.2111 the 

•erne far • . PC 

t58M.3( arge 

nt committing mischief br cutting certain bran- 

cues from a tree, could not be charged again with 

jue offence of theft on tho same facts [ 8 M 
',^1 Similarly n person who was tried for 
j'fftnces under Rs 201 nnd 202 I. P. C. cooM not 
be trieil again for nn offence under S 170 *>» tbo 


same fact«[P.r hi.g-te- end }Uo>hofeJ J m 
10 C N -jlh] .V person acquitted of a ciiargc 
under B Vt". owing to flo non-nrrenranre of the 
cmidi.nMit, could not be again charged under 
Ss 417. 'Wl and 609 on tho same facts, [ 2 C J 
6221 The nccu'icd wns charged under fi 203 1 
P C for "icing faUe information. Upon the facts 
on lecordT ho c^oiild have been conTieted under S 
J— I p The ndri«crs of tho Crown seeing 
that a charge under 6 203 I PC was not sust 
oinablo, fell into error in withdraning fhecntire 


60 Scopo of sons. »)-'< <>.™ 

'* c committed in the course of tbo same tmn. 

section can be separately tried, a conTietion on 
rf ,ncl, 

otl.rr I (01,) 1 S 3- 21 C 1.4] 

01 Tho boatinE of s 

s‘S?i“c . crar,.!.™ .. *4H 1- f- Pl'i. • 
irnl '(.r .Mortinn I. o-rt L.,^.1 b- 
c jnaVr r C the Cl''* being on" which fall* 
^ Ir, subs (J) . CO .3 X. 32: 5- 31 
C 1W7- 


'448 


WHEN TllEltE IS DOUBT AS TO TIIK OITHNCE COMAIiTTEU. 


62. Person convicted under Ss. 201, 202 
P C cannot be tried again for an offence 
under S 176 P. C —based on the snmo ficts, 
by an infciioi Cnniinal Court, a*" sucb a case 
does not come, imdei sub* (1) of 235 Ci 1’ C 
but rather under sobs (2) of thit section Tlic 
char"C under S 1“G P C Ila^e l>cca 

framed at a former tiial on the \cry fads and 
the Sessions Court irhic}! tried ttim nnder S 202 
P C was competent to trv him under S 176 PC* 
10 0 N 518 

6 3. Person acquitted of offence under 
S 182 I P C tried undei S 5001 P C 
an same facta — Iho accu«ed who had in a 
petition to Teshildar under the Conit of Ward*, 
tal’ch mude certain defamatoiy s-taicnicnt* 
nKamst a '^uli ln«pcctoi of Police, was tried for 
an offence under 8 182 IPG, on the sanction 
of the 'Manager of the Court of PTurd*, bnt was 
acr|uittid on the ground that the pcr«on to whom 


[ ^ec 

the pi'tition «.i«‘made MU* not ti piildic 'CH-ant, 
heltl that flic c i*” fell under S 233 (I) rif the 
Code of Criminal Procedure on<l under no other 
of the csccption* in Ss 2.U, 233, 23(5 and 239, 
nnd therefore the pro'-ecution under S. 300 I p 0 
was clcarlr »a*cd by the proi ision* of S 403(2) 
Cr r. C —14 C. X. S30 

64. Previous acquittal under Ss. 467 and 
109 1. P C. no bar to second trial iqider 
S. 471 I. P. C — IVhcro tlie accused was 
jircnoii«ty tried under Ss 467 and lO'lI. p. C 
tieforc the Se««i<u'* Judifc nnd acquitted and wa« 
afterwards tried for n *ccond time with respect 
to the same document under S 471 I.P. 0 jud 
convicted by the Addilioml Sessions Judge, 
that as abetment of forgery ai d the usiiji» of 
the forged document in a Civil Court were ili'fimet 
offences committed in the same transaction, the 
matter fell within tlie first sub-section of ^ 213 
Cr P. C —40 B 07, 


Vn. MISCELLANEOUS. 


65 Joint trial of offences partly triable by 
Jury and partly with the aid of 
assessors — IVitli rofercuco to P* 226, 2.13 and 
23> Or P 0,a Jiidgo js competent to hold two 
tiial*, where some fit the chtirge*. on which tlie 
Accused are committed are timblo by jury and 
the remainina: with the nid of i**®**©!^ — 
2 L 933 

88. Combination of two oases.— Four person*, 
members of tho Police force, w ere chafed with 
illegally confining, end toitnring complamnot 
II and hiB wife 11 nnd Ins son indaw 1 , in the 
cju *n of the Police investigation The charge 
consiaii d of 7 counts wbicli may be nnoljsed n« 
follows — 

-IH the ton, aceiKcd weio charged 

(1) foi an offence under S 330 I P C against. 
H (2) tor nn offence under b 348 IPO against 
II between Sth and 18th Jany , (3) for an offence 
nnder S' 3'fCi agafn*t 1', between fStfi nnif2'3rif 
Janv (l) for an offence under S 348 1 P C 
.again*t during the same period. 

(5) Accused nos 1 and 3 under S 348 1 P C. 
again*! R on 18tli .Tany 

(0) Accused No 3 nnder S. 330 I P C ograin*t R 
on the 14th Jany 

(“) Accused Nos 1, 2 and 3 nnder S 34C I P C. 
again't A', betsveen the Sth Peby and 0th llaicb 
IfWd — that all the several acts of violence alleged 
to have been committed against H, dnriug hi* 
illegal confinement could nglillv be repnrded 


ns constituting n single trnnsnetion. Uni the 
ret of violences said to have been coimnittcd 
niramst R, nt n different plice could not be 
regarded as a part of th.at transaction. NOwos 
the wrongful confinenient of R, by the ac(>n«ed 
Nos 1 and 3 nn the 15tli Jnnnary n part of the 
tiansnction constituted by tho hurt which was 
c-unsed to her by the nccu*ed No 3 on the prenons 
day In th©*ame wav all net* of h”Tt caused to 
Y, during bis first period of wrongful conflnemert 
would mill tho confinement form part of the 
same transaction Bnt the accond period of 
confinement would bo n separate transaction. 
15 It itil 

67. Offences falling -within tivo definitions. 
— Foi examples See 10 C N. 31fi (offences Under 
Ss. 20t, 202 and 176 I P C) 24 J 40-1 
(offences under S« 181 and 211 I. P C) . 2 C. J. 
622 (98 447, C04 and 5CC I P 0 ) 

68. Power to select the charge. — Inhere tfic 

nccu*ed In* committed honsebrenbiug nnd theft, 
be need not necessarily be charged with hoth, 
bnt he may be tried for and convicted of edher 
[Rat 307] If during the course of the Same 
transaction, offences are committed, some reijair- 
ing sanction, and others not, the accused cap be 
fi leit fill offeHev< vof le'inning eeinctinn, when no 
sanction is given in respect of tho offences that 
require sanction [ 31 Jl 43], Though there 
might be a joint trial for offences committed m 
the same transaction, yet, a separate tiial for 
each of the offences is not illegal [8 C. 481] 


236. if ‘•Jnglc ac t 01* series of acts is of sack a nature that it is ilouhtful which of .set Oral 
tvherc It j* doubtful whnt offence offences the facts wliieli can lie proaed will constitute, the accused 
has been comitted charged with lm\mg committed all or any of such offence*. 

Rii'l any numhei of such charges may lie tiieil at once ; or he may be charged in the alternative 
with haaiiig committed some one of the fiaid offences. 



37] 


coNvicno-V oi olil-xci: oiiicr tiivx cjiuioed. 


449 


IHiiflmtton*. 

k I? accii'M of nn net wln’cli mi/ amount to tlicft, or receniu" stolen propcitr, or crimfD.il brencJi of trust 
ID" lie miv l>o cliarsnl mill tlicft, rocei»in™ stolen properl/, criminal brcncli of trust ontl cheating, or 
be cli.irgo'l nifh liaiuig comniittoil theft, or recemng stolen propertj', or crimiml breach of trust or 

I 'talcs on oitli before the Jtigisfmto that he saw R hit C n itli a club Before tlio Sos'fons Court A states 
that B nercr Lit C. A mar be chargcil in the nllcniitne and connoted of intentionally guing false oridcnce, 
it cannot be proved which of the'o confmdictom sfitementi was false 

^ (i) If, in tlic ca«c nionttoiietl in section 236, the acensed is clifirged iMtIi one o/Tonco, 

. , mid it nnncArs in Cl ulenec that lie committed a different offence 

I person h cinrgod with one * * 

lecanboconrictcJof for which he might haic been chaigcd under the proMsions of 

that .section, lio m-ij be coinicled of the offence which Jie is 
to have committed, allhoiigh lie was not chaigctl with it, 

(2) 'When the accused is chaigcd with an offence, ho jiiay he convicted of having attempted 
mit tint offence, although the attempt is not scpiratcly charged. 


charged mth theft. It appears thit ho committed tin* offcnco of crimiml bicneli of trust, or that of 
J stolen goods. He may be convicted of criminal breach of trust or of receiving stolen goods (is tho c.i<o 
though Iic «aa not charged «ith such offence 

posed amsiulmeilt to the section. —Sub section (^) of section 237 of the sud Code shall bo omitted. 


Jn'Oiif/enicnt of yofr<t. 

S 23(3=iS 1.^5 (I#i72)-S 212 ) 

S 237*S l3C(l872)»Ss 


ippUcation of the sections, 
Mternstive charges, 


3, Whoo person chorgod with ono ofTonoa 
can bo convicted oT another. 


I. APPLICATION OF THE SECTIONS. 


ScDpe of the section (238 )— This Acction 
uocs not relate to several distinct acts button 
Slagle act or series of nets to which on the oseer- 
tsioment of facts, it n doubtful which section is 
“PpUcaUe— i") p R 1897. UC N 839 23 C 
*•■1 5 6 \G Sac 30 M 308 
Ss, 234, 238 and 237 not mutually exclu- 
sive.— The provisions of Ss 210 and 2J7 nro 
i.ntpndoil to prevcu* a miscarriage of justice aris- 
m? from a failure to make good nil tliC details 
wn charge joined uith t« o otlicr charges under 
» -31 Cr 1’ C The ,, . ovisiona of S 23iCr T C 1 
prevent tho prosecution from csfubli'bing 

•‘the s-vmo trnl the minor or altcmnlive degree 

K ^^'uaht.v involved m the nets coinpHiiied of 
• 23G mij be resorted to in fmniing 

•’ititionil charges, where the trill IS, under? 21* i 
three offences of the same kind ccimtniUed | 
Within a year— 10 R. H 973 Set 7W U 13 , 
20. Con 0 C 371. I 

framed under S. 235 Cr. P. 0. In 
appeals.— Where th 


57 


vith anil tried for various oflences anring 


out of n single act or senes of acts, it being doubt- 
ful which of those offences tho facts proved will 
lOOAtitutc. nn appeal from a coniiction for any 
ore of such offeiKi's, lay the nlinlocnsc open to 
interference tv (he nppellato Court, nntwithstnnd. 
ig (he ncifuittal reconied by tho first C mrt ns 
•ctisN any of the other offences —22 C 377 


reganN any 

4. Distinctly separate transactions,— Neither 
B 2t"»or2J0Cr I’ C rvlaws to two acts which 


j t«o distinit trniisartio 

Ciorttosay in charge to an 


mpow 


ed jM'rson— 
e place, you did an act 
which cor'titufeil one of stviml offences or on 
another dav at another jdace. you did a different 
ae( voiistitiiting n iliff' rf nt offence, and therefore 
voo are guiWv of tome one or olher of all the 
offone. s si>ecifie,| 4-1 1*. II l“'7 11 Cf. 731 

(1. It) 1. n 20t 

S 8. 225 applies to coi?nato offences.— 

* (Iffinees ilargi-l in the slremstire anie out of 
the same efrf «•(«"» and are, thenfofe l.rve.ssrily 
co-nate •■ffenc-t. [I'er I'rit't J C. . Cevmf/, .4. J. C. 
Ceiifni ) The allernitire off' ne-s riev-l not 
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coNvicciox or oiiBXCi: orncu tium ciivuobd. 


[Sec 


' iicecs'aiiJj’ be ofTencc! <1caU iiJlb mider ihc Fano . 
chapter of the I’enal Code or cotsnatc “in any 
other technical sense,'’ hut they must, from the 
nature of the ci'e, ho such that the commission 
of cich can leasonalilv he inferred from the game 
facts -[Per Crc.«c/. X J. C’.']—5S 16. 

e. Application of the section.— An ftUornatisc 
charpe ninlcr S. 2J6 Ci I'roe. Coilc cannot lie 
framed in retpect ofdistiuct offeDccs nor «*tcn In 
lespect of copiiato offence®, when the diflcrctice 
IS one of depree, r c as to the intention iniputcil 
to the accused or as to fqjdc cncumstances of 
agpravation S 23G applies to tlio«e cases only in 
■vxhich the prosecution cannot establish tscliisiitlr 
any one otfeneo, hut is able, on the fiits wlucli 
can he proi ed, to csolude the innocence of the 
accused aod to show that he must iiare fonimittcil 
ore ot tno or more offences — Pr* Prnll ) C. in 
5 8 le («8) A X 95. See 19 n 67(71) [Pc/ 
Tirnmd- J] 

7. Nature of the doubt justifying alter* 
native charges. — The section applies lo cases 
in nhich the fads themselves are not doohtful 
but the application of Ian to there is doubtful 

[7 X r n? UP h 1837 urn 1013 21 c 

95'j('>71), ISC J 67-i 40 B 97 4 Pat W 40 

Sec21Veir301 Rat 20 21C IT' 12CNS10] 
The doubt referred to in S 2U Cf P C can only 
nn»e when tho lepal character of the facts souph't 
to be proved apsinst the accused mipht he con. 
Bulored as ambiguous, and the section authorises 
a elmrpe in t!io nlternaCice n hen It is douhtful 
which of the several offences, the facts which can 
bo proved will constitute and not m a ease where 
there may he doubt as to the facts which consti. 
tutes one of tho elements ot the offence, that is 
cn/pnf dflt'-^i The section contemphates n state 
of facts constituting a sinpfe f>ffene*< hut it is 
doubtful whether the act or acts involved may 


led by the prosecution leads to one rvsuii auu one 
result onlr, it cannot po'siblj be ssiil that it is 
doubtful which of tho offences has been committed 
by the accused [21 Cr 44 (Pat) ) TAr section 
iloei not (tpplif tf}ien Ihf /ac/s p/oteil lai'^a doHit 
irliefher fJi« nernW is qmltij of nog of tht charge* 
ntnll [12 C N. 630 Cr K I Qf4 8 02] 

.... -.sKtTintn.fl oTiflrar© though 
' charges. 

same tnn®- 

c end nnd 
ore sorioas 

. . individually 

hr itself would constitute it mar l>e convenient 
to vary the form of the charge, and to desipnite 
not only the principal hut also flio salwuhary 
crimes nllcped to have been cornmitted Yet in 
the intere't of simplicity and convenience, it Is 
best to concentrate the coni ictioii and sentence 
on the preatest orence pmved — 2 A 644 f^ee 
i *7 '•'92) T. n 390 S C P. 7. 
o: “Several offonce” In S. 236, mean not 
ni' rely FCrcml offences pntiiiihahio under differ- 


tnt sections, hut al'-o tno or more offence? pools! 
iibic under tlio sumo section, whether under tl 
same part or under different part®, of the san 
section— '42 P. !l IPVS. 23 11. 63.1 

10. Series of facts “and sovoral offeucss’’- 
Tho series of acts contcniptatcd by R 23G, Cr. i 
C. need not be iicce®®arily a scrio® of connectc 
nets Several ofTcnce®, may be of the same VmJ i 
flllienrise — 23 B SJ.'l. 

11. Rule for assessing punishments.— ^viei 

•. .. , i.r.i v^r, Il.n mnttrials av.iilable as to tl 

ascii hot tl 
e committe 
larged uniie 

S 2W,theCo,ntthp'il3 ri,o,.t,i eomul'-n mil 
alfei nntiic and the rjucstum of seutence shoid 
bo considered foiin the point of « ic« of the miv 
mum sentence prnvided for the lo'cr of liie fi' 
nlfciBflfMe clinrpM — lo .4 J •‘‘'7 

12. Tho application of S. 403 (1) in so far a 
It is controlled by S. 238.— in order to app' 
8 103 (0 of the Cnroinpl Procedure Code, it i 
necessary to see wjirtlier under S 2.1t> of tho Cod 
any charge in the previous trial couU hove bee 
framed for the offences fop which the acciiied^i 
sought to bo tiled ot the second trial Sec 22 
*r ii.a Onitn nnlv nrnlies when the act or n sene 


COnstItllleU, .>«( ...i»ua> .. ,, 

21} Under S 403 of tJie Cnnsinal rrocedure Cod' 

an occused cannot he tii^d n second tuns^ontni 
same facts for an offence eognnte to or fnroJrei 
in the offence® with which he was pro'io'’*'; 
charged [45 C 727 See 3 S. lf>) Where Ih' 
suh«ei}uent charge IS based on certain ndJitiona 
facts di®covereil nftei the previous trial on i 
different charge had ended In ncquittah 
provisions of S® 236 and 217 Cr. P. C cannot b 
invoked in order to plead the bar providcl by S 
403Cr P 0 [IOC N 1031] 

13. S3. 236—233 provide for tho consO' 
quences of misapplication of the la^v - 
An exception to the gcneial rule that an accowc 
person should not he convicted on appeal ot « 
charge to which he had no oppoitonifi to pleat 
in tho lower Court, is provided by Ss 236 23. 
Cr P C Whole tho pro®ccution has c'ti*blishw 
certain acts constituting an offence and the CouH 
has misapplied tlie Kw to these acts by charpng 
and convicting the accused for another offcnco 
and where notwithstanding the error, the record 
shows that the accused hnil ciiileitroiiivd to 
the accusation aiismg out of the proper charpe 
tho appellate Court muv convict the accused of 
the latter charge and a retrial is not nccc-sary 
2QO M54 Sv (’ll) U It 3-11 

14. Addition of charge at the Sossions-"" 
Three per«on» wore jointly committed for trial 
hefaro tho Scs-.ious Jiulpc, two of them being 
charged with cnljiihle homicide not nmountm" 
to murder and the third with abetment of the 
s.amc At the trial, the .Re®®ions Judge added n 
charge against all the accused of causing hurt to 
another person either ns the same time a®, 


.\l.TLKS’.ni\n ciiujol*!. 


f 
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^36-235 ] 


immelniclj nftcr, tlic nllnck wliicli rMniltrtl in 
<ic3th and conviolril thorn «f nil tho elnr»ro«, Arhf 
—'hat tho Jiiil-'r had 110 po^^or to — n<M to tiro 
char’o ami tho n'c ilnl not como mthin tin* 
terms of 55* 22i’., 'Jtd or 217 Cr, 1' 0 X A 
16. Whan Sec. 2n4 oin bo road with Ss. 230 ' 
and 237 Cr. P. C.-L’ndnr Cl. (2)of S 211 
of t!i-« Codo, nfT.-ncP« nro of tho ^amo hind, 
"hon thcr arc |iiiiii«hahlo w ith tho nmnuiit ^ 

of puni'hmont iindor tho anno aoction nnd whore 
this i« not tho ca«p, ncithrr S 2l'j nor S 217 can 
bercadtMthS aUoftlioCrdp 


20 Cr 751 (V) Sro lo C T 63 31 1) 77 

16. Proaeduro when accused is charged 
alternativoly with graver and less 
serious oh'oncos.— 5Vhpn the nccn«cil ia 
alternatitcly ch.arKcd witli ft pmrer nnd n le« 
rerious offonep, n definite fnidin'; n^ to the nccnaed 
bcinp guiltv of n particular charge nhould bo 
giTon —1 n'ur S. 374 

17. Alternative charge for perjury.— When 

a p-'raon i< char’cd with havinp made contradic- 
tory atatenient®, one nt the Police inircatipation 
ood the other lieforo n >ra"i«trato, he cannot bo 
charged nith. «t|]l less conMcted. cf tho offence 
under S? nj t P C— [I’’!! 377 <F. E.) «•“ 
303] Proieeiition on ftU'>rnatire chaigca for 
waking contr.iditlorj statements before tho Police 
•mil tho Magistrate, should bo discouraged and 
can be justitied onl.r when the prosoculiou is 
unable to proto which of the statements is false 
N7 P II 1S30 Ss, 11 Cf 7J4 (I. U) 3L' U 
30i- 10 11 IJl 20 P U 1010] 

IB. Fo7ai of ohiTge in I'ospsct of possession 
of stslen property.— Where tho accused is 
foand ift IOS3PJ810U of spccral stolen articles 
belonging to A and Q. at one and the same time, 
the proper cauree is to frame two charges, _in 
rcapict of the property of A. one under S 3^ 

1- P 0, and the othot timlci S 111 I f* p 
ctpiossed cither alteinatively oi cnmnlatircly 
nnd two similai charges in respect of property of 
II.— 2G P U ISsg Spp 17 M J 219 

19. Joint trial.— The joint trial nf two persons 
ftcenseil of gii mg false Cl idciic**, in the same case 
"nd on tlio same point is not permilteil bj the 
terms of S 2H| Cr P C — 5 S 129] Hat whcie I 
four necuscil were tried together, the first amlei 
S 3S3 P C the second under P 3S0 nnd 411. 
the third and fourth under Ss 411 ami 414 P t 

all the stolen proporti being handed to *hc hwt 
aecased, nnd the disposa'l with .which tl'U other 


acciised sicre chiiigod, forming one and tlio same 
traiisiction — fteW there was no ini«joindoi of 
c'mrgi s or persons [4 1JurT 203] 

20. Application of S. 237 Cr. P. C.— 3 ho appli- 

cation of S 2.17 is In its express terms restricted 
to ta«c mcntiniieii in S 230 Cr PCS. 230 
applii s mil' to ft ease in " Inch there is a single 
act OI ft series of nets of sneh .a iiatuic that it is 
(inulitful whiih of tlie several offences is consti- 
tuted bi the cnniinnl .act or nets Hence when 
th« re IS no doubt as to tlio offence committed 
neitliei .S 2.10 or 2J7 can apply [ Pev 2Ioolcrjce 
..nd ojl J J ]-lS C J 574 18 C N. 

1270 

21 . ” • -s- - ••-•-s*. 


H Uiir 1 -i; i>.) 

22. Court’s duty when convicting under S. 
237.— When a Court finds it ncccssarj to make 
use of S 237 Cr P C, in oiilcr to coniict an 
accused person of nn offence with "liieh lio has 
not been charged, it iliould he particularly be enre. 
fol to formulate to its own mind the charge, upon 
"Inch, had it been dutv framed, tho Court would 
be prepared to conaict— Pfi Viguofl 3 in 17 Cr, 

04 (A) 

23. 8.23/ Complementary to S. 236.— 8. 237 
Cr P C woiilil npi'ly in cn«es where 8 230 
applies Sec 237 m on enobbu^ tfrfwii, which cm. 
powers the Court to convict tho nccusod of offcn* 
cc« for which no charge has been fnmed, but 
for which ft chftigo could baac been framed under 

5 23C Sec 233 applies only w hen there is no 
doubt as to the facts of the case but only under 
which section of the law U)>on the facts found 
the accused would be guilty— 4 Pat W 40 • 14 
C S' h39 

24. Projodure with rcferonco to recording 
tho ploa of tho accusod.— When nrgiung 

the neco«cd and before liis plift is reeei'cd, tlic 
Court sbnuld «it that the eharge IS siiniciently 
and explicitly cvplnined to him in order to enable 
him to undcrst.ind full' tlie nature of the charge 
to which he is called upon tn plead [5 0 S2I>.- 
lilt 09'* 9 M 01 ] .\n rcciiied person *AoiiM 

I.. r.M.d „ f„ , h.„l M. but 

separitelv to each of the heads of n charge. 
[ Itat 327 1 


II. alternative charges. 


In Cfisfi of jn‘rJiii'l/> 

25. Effost of tho ohango in Law.-nhistratmn 
(b) uitroduec d hr the Cjde of IS"*’ '» proi'iw^H" 
settU till law that eaiilradietory slatemcn • • 

ft witness nhul, are .. rre...,f.f d'e evmstitote the 
elenee of i.iieiiuon lUv gi'inS cTidenee 

i, .r),.rh <r Itr 

r. liN.- ^-'.r slnteincntsof I'hjvetsa"'* **'■ 1 
sens) llie illustrati.in has ndeptr.! tbe'iew^e 

the r.ill U.iKl. luJI '' 1! 73 (F. B.) »»'I ‘ 


44 which laid down in I'SJ ‘uiidf 
llritisU India it i« not nixofsarv tl 
perjury oti'ler t> 11l3, l.a*(d » n two 
»t«timciits en ealh, fheald al'ege v 
IS fnlse, blit It is mlteiint (mile, 
firlsrv evp: iliftlj. tl < f (hi c« ntra.lif 
establishial) ti. warrant a csinieti n 
■ h aeecsed Jsr»en li* fraJerk^, 
tsjfl rtf ( sr l.i'.r, ,11. 1 a ifiirrtluf-iml. 


r the law tf 
at ft tharge of 
conlradiitorT 
I’hi* h of 1 1 « m 

•ii' ji sI.r.uM be 
. to »lit,w fj at 

eii/.ef. rtf ttnir, 
’ 2 Wrir 2f 0 ] 


452 


CONVICTION or OITEXCC OTHER TlIVN CIIiROhl). 


The rnlio decnIcKh of English ciscs reUtmg to I 
perjury is inappIicAhlc to Imlii. [7 A 41. I 
2.i} M 55 (02) 3 

Not3.— Rit 518 ! 330 101 an 1 IS IJ. 377 (F. B.) 

must bo held to bo eupci soiled 
28, Scopaofill (b). — In 15 K. US «t has been 
sought to confine the scope of ill (b) to eases 
where the two contradictory Ftatements nre of the 
sum’ kind and it has been lieUl, inapplicable to 
statements falling under the two diffrient ptrh of 
S 193 I P C It has therefore been hold that 
where one of the etatements '\as made licforc 
the police an 1 the other before a Magistrate, the 
section would not applv. ['•’re nlso 18 B 377 
(P. B.) and2S U 533 hat 503 518,338] Bnt 
this n icw IS opposed to tint tahen in S2 A. 115: 
(’03) A \ 73 and 5 M T 3oG 

27. [Noto — Prosecution on altcmalire charges of 
persons who mske contradictorv statements to 
the police and. to .a Court, Ins its conrortience, 
but It has also its drawbacks. It is not a 
prosecution to bo encouraged, and «s justifiable 
oiih wiien the prosecution is lunble to prove 
which of the contradictorv statements was 
false, -37 P 11 18S0 ll Cr 73t (L B) 3L 
B .’01] 

23* When ths seotlon is to bs applied.— It is 
only when It IS found impossible to say which 
of the conflicting statements was false and the 
two could not bo reconciled, that the prisoner 
should he com icted in the alternatire on a charge 
framed under this section— 2 tVeir 300 

20, Form of charge.— The charge should be 
framed in the alternative ns in Form No XXVIII, 
(4) 8ch V [7 A 41 10 U 121. 32 P R 1888] 
30. The rule as to reconciliation of two 
ccntradiotory statomonts.— .Vn altemativo 
finding should not bo resorted to until l>otb the 
committing olficor and the Sessions Jnilge nro 
satisfied that no reliable evidence, is procurable 
in support of one or other of tho charges and 
such a finding cannot bo based in a case of giving 
false evidence upon two statcmeofs, which are 
not absolutely contradictory, the one or the other, 
nor when in one of them the accused gives only 


[ Sec, 

hearsay evidence Every presumption in favour 
of the possible rcconcilinthin of the statements 
most bo made 13 II I. 32.5 t See 28 B .533 
7 A. 41- (’10) M.N 307: Sec 111 (b) to S 235 

31. Altcrnativo charges under the Penal 
Codo and a apecial Law.— An alternative 
charge under Ss. 2'I0 and 257 cannot be framed 
in respect of an otlenco under the Penal Code 
and an offenco under a Bpecial Law, nor can a 
Conrt inflict any sentence upon a person found 
gnilty in the altenntive of an offenco under tho 
Penal Code nnd another under a SpeC’al Act. 
G S. 1C - Sec 8 D, 11 115. 

32. DifToronca botweon cumnlativo and 
altsrnativo charges.— llic essential difference 
between (1) cnmnlative charges (2) alternative 
chaises and (3) charges in the alternative, is 

that ender the first, the Court is asked to convict 
of two or more offences, nnder the second of any 
one specified offence, and under the third, of one 

or other of two offences without specifying 
which The aUematiro offences most be sach 
that the commission of each can reasonably be 
inferred from the same facts 5 S. IG 

33. Alternative charge should bo framed.— 
As in the form given in Sell. V, No. 28 Snb- 
h'e.ad It— 1 Bur. S 430. 

34. Altornatlvo obargos under Ss. 302 and 
2011, P. C.— -V and his wife B commiPed ft 
series of acts in tho course of tiio same trnn«ap. 

. tion, from which acts, it could be inferred that 
both A nnd B or cither of them committed the 
offence of murder or tint one of them caused 
the- disappearonco of tho evidenco of coniniissloj' 
of the offenco by buining the dftid body. /Mu, 
that the joinder of charges of murder nnd of 
causing disappearaneo of tho evidence of the 
moriler in the altcrnativo wns legal under 
S. 2.5C Or PC. [4 S 171 • 1 S 73 • See H T. R. 
1013] 

36. Omission to frame an altornative 
charge— An omission to framo an nlternabvc 
charge comes under tho very comprehensive 
words “error or irregularity in any enriuiry-or 
other proceedings" in S. 537* Or. P. 0 ; (’18) 

2G7 26 B 533. 


111. WHEN A PERSON CHARGED WITH ONE OFFENCE CAN 
BE CONVICTED OF ANOTHER (S. 237). 


38. Principle to bs observed in applying S.' 
257. — -V person should not be convicted of ait 
offence with which lio had not been formally 
charged, if the altered charge was snch that if it 
had been originally fr.amed, the defence made and 
the evidence mlduccd for tho defence might have, 
been of nn cntirolv different character — Sec {'IG) 
M. N. 207 • 30 C, 2SS I Pat \V, W , 5 C N. 5C7. 

37, Modification of charges.— The aecosedwas 
charged iiiiilrr R'. 232 ami 215 IPO It wna 
found that the purpose of countcTfciting was 
not making giin by panning off false coins ns 
good ones but of getting certain pncmies into 
trnuhle |,y secretly getting tlu'm into tho lattei’s 
hiinse They were neqiiitted Under R 212 Imt 
conrictvd of offences under Ss 235 nnd 195-107 


I P, C T^e appellate Court on appeal coat icted 
the accused uadcr S 195 and set aside the convic- 
tion under Ss'235 nnd 195-107 I. P. C. holding 
that tho conviction under R 195 w ns pcrmi'sible 
although the section was not mentioned m the 
charge.— 43 P. L 1012 

38. Accused summoned to answer a charge 
of storing wool.— cannot bo coniictcd of stor- 
ing cotton —Hat 529 See 2S 5V. R 8 

39. A police ofBcer charged with bribery.— 
cannot be convicted of iJolntion of dufj under 
S 29 Act V of IhGl —25 5V. 11. H 

40. Person charged with nn ofTence under 
B. 365 P. C. — cannot be coimctcd of nn offence 
iinderS 4US P C— (i)]) N. jso 
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41. A person cbargod -with on olTonco under I 
S. 320 P, C. — nnnot lx* convirtr<l of nn Rllpnpt 
to niartlcr iukIct S 307 P. C. witliout anirnOnicnt 
or fldailion of cinrfjc* —1 I. B. 221 

42. A person convicted of an oITonco xindor 

S. 379. — r-xnnot in nppcil nftor liciiifr nc'jmllcd 
of tbat charge, be con\ictcil under S 143 1‘ 0 — i 
27 C CGO I 

43. A person cillod upon to answer a charge 
under S. 447 P, C. — cannot bf* conviitcil un 
derS. 200P;0 aNn — C K 007 ('01) A N' 120 

44. Person charged under S. 124-A may bo 

convicted under S. 163.A.-An ncco«.ii p<*r 
son who has been charged with nn (ifTcncc wndor 
S I24-.\ maj be coiiTietcd under S I.Vl.A I P r 
even though S lo3 .\, was not the subject of the 
charge, by the application of .‘'s 2J(i nnd 237 Ci I 
P C.— 10 D R 801 33 11 77 Sec aHo 33 11 ' 

221. I 

45. Person charged under Ss. 392 and 382 ' 

I* P. C. cannot bo convicted under S. 458 i 
1. P. C. — X was sent up b\ tlic Police a»itlitni> 
others for trial under S 30j I P C The District ' 
Jligulrato charged hun under S 3‘IJ I P C with i 
robbery and also w Uh n previous conviction under | 
S. 382 I P C The accused pleaded an nl-bi 
which was disbelieved Tho ^^aglstrato found | 
the aceiKcd gnilty under S 153 I P C (lioii«e 
breaking by night after making preparations to . 
cause hurt) and convicted him under that •cction, | 
observing that as the defence was nn nlibi, the 
accused could not be prejudiced by the changeof i 
section, field that this doctrine could not be 
SKepted as correct, evcopt in cases falling within 
the purview of Ss 230,237 and 238 Cr P 0 — i 
(11) U D S-T 93 I 

46. Case under tho Bongal Excise Act (V of 

1009).— The High Court in this case in revision i 
set aside tho conviction under Ss 4G, and 62 of 
the Act, and coniicted tho accused under S Cl i 
roadwitliS 10 cl (n) and S 2cl ( 12 ) holding that 
Ks 230 nnd 217 were applicable —41 C 537 i 

47. Person charged under S. 147 cannot bo I 
convicted under S. 323 I. P. 0 .— Where tho I 

accused were* charged with and convictcil for ar 
oITeneo under S 117 1 P C onh, it is not com 
I’ct.nt to till* Appellate Court to set aside the con- 
viction and'T S 147 and to convict them niider S 
323 I p C ns the accused had no opportunity to 
defend themselves on that charge in the lower 
Court tiaC X 127C] Similarly a person charged 

under S 32 > I P C read with S 14^1 I P C. can 
not be convicted of tho substantive charg" 

R 325 1 P 0 [21 Cr 433 (Pal) .31C03S DC 
N' 9S 17 C N Ixm Diit See 15 0 N ocxiiv J 

49. *. • ’ ..1- 5»---s«»nlle 


10. Papo and kidnapping.— 

w.tl.r.,.,' ™not be CO.... -1-1 <•' 

s 11 n. 120 

50. Murder and theft.— 

refer I" hnt « " n 


dnanirg 


CCS of so distinct .a character ns murder nnd theft 
Where, Ihereforo, n person charged with murder 
was acquitted of that offciiee, but convicted of 
theft With reference to tho provisions of the 
sictioii bc/d the conviction w.as altogether uniinr. 
ranted —{ ‘s'?) A X 95 

S • Ss. 352 and 353. — Where n person was charged 
undei S .15 I, for liai iiig assaulted .a police officer 
III the disclian;© of his public duties, but it was 
found III tlictourso of the trial, that lie committed 
nil assault oiia jiritu/e iiidmi/nof, a witness in tho 
case and not on the pohce-onieer, ficW, that he 
could not be convicted of the hatter offence — 0 C 
X 202 

52- A prisoner charged with dacaity and 
not, and acquitted, cannot be convicted of house- 
trespass, if the latter clarge was not read out 
or explained to him, end he was not called upon 
to plead to it 23 3\' R 59 See 20 11 50 

63. A person convicted under S. 376P. C — 

cannot be acquitted of that charge nnd convicted 
nt tho tame time under S 300 P C bcconsc a 
charge under tho latter section involves different 
dement ao<l different questions of fact from a 
charge under S 370 P C —3 1) R 120 

64. An occased porroa charged with criml. 
nal broioh of trust under 8. 406 F. C. 
only— cannot also be convicted under S 420 PC. 
S»Cr 400 Rut sec 12 B 11 1 also 8 D 200 and 
17 B 309 

66. Persons tried together for theft (8. 379) 
—can be convicted under 8 111, if the evidence 
showed that the acts proved led to the inference 
that, that offence roller than theft has been 
committed —17 AI J 210 Sre (OS) A X 73 

60. 


ns then* was doubt na to the offence conititut'ed 
hy the facta to he proved in the case, and it wna 
o|*cn to the trial Court to Imre convicted tho 
occu-ed under S 301 f P C under the provisions 
of S 2.17 Cr P C— .17 II R 217 


67. Person charged under S. 407 may bo 
convicted under S. 471 I. P. C.— Where 
nn arenseU |>er8>jn wns charged uuder S -107 
I P C . hut it ajipvnred in cvidmcc tint he had 
cimiiuttid nn uffiiiie umler S 171 I P C fur 
wliuh lit might half bt<n ch.ir.rd under 8 23(5 
Cr PC, hrl*t that althouali the accused ivas not 
cliargotl with it, h** could Im convicted of an 
offence under 8 471 I 1* C — 21 Cr »10 ( t) 

88. Attempt need not bo separately 
charged.— t I^rtnn charged with tic offence cf 
cheating raav convicted of hating attcmptcl to 
commit the offi nee (f cheating, although the at. 
Knipt ••not separately cl argeil 17 Cr 27J(l*at) 
60. Abetment under the Excise Act.— v 

per>on cannot |<^ ji.mi.hcl f< r alrf'tmc nt of an 
edertle Ftcire Art (.\XI <f IsV-Jai 


tlat .\rt > 
tie Piual Cr.'e is 

C<rfe.-L7 6 


o j.r. 


a fer 


sbetm 


rd 


hcable 

i tlirg punblaLIe by the 


C0X\1CTH>N 01 MINOK otrLXcr. 


454 


i Sec. 


60. Person charged with dacoity may bo 
convicted of abetment of robbery. — ^Thc 
tact that tho accused has been charged aiitU 
dacoit3' docs not neecssaiily unalidatc a serdict 
of guilty of nbctnienl of tho Tobl>ery. 8 Bur T. 
247 (P.B.) 3M T. 122 7 W. 11 li> . tf 8 B 
200 (F. B.) 

61. General Principle.— TUcrc U wo ytovs«ion 
of law which allows of a conviction of w major 
charge after being ehaiged with a minor offence 
1 11. n 513 

62. Ss. 236 and 237 Cr. P. C. 171111101 justify 
second conviction on discovery of now 
facts. — The accused, on being challenged.droppecl 
a sewing inachmo and tiicd to esca]>o but was 
arrested and sent up and com ictcd nmlcr 8. 31 


of tlie Ibangoou Police Act Habsefniently, the 
niacliine w.is identihod as the one stolen from 
Mr. Y'a boase and tho accused was tried under 
S. 457 I P. C. and convicted n second lime , 
hfhl that 8« 2'?r> and 2.17 did not authori"" a 
second conviction on further evidence Bub’C- 
quontly coming to light and showing that the 
net of the niciiscd constituted n graver offence 
linn that of which he wvs convietrd P 413 
would bar the second trial.— 8 Bur T. 120. 

63. Procedure in cases tried with the aid 
of assessors.— A jiorson cannot be convicted 
of an offence with which ho Ins not been charged, 
hut which tbu evideneo shows ho has comniittcd 
in a case tried with the nid of a“'e«5ors, rlirn 
the tiphiioii of the rr^'Ci'nors, hat not teen fahen \ctlh 
le-jnrJ to »H-'h ofenee — 2 Weir 3')i. 


238. (i) iVlien ii person isv chaigcd With nil offence consisting of /.eier.il pavticulu^. a combi- 

When offence luoved included in nation of sonic nnlj of which constitutes a conipletu minor offence, 
offence ehaige<l conihination i« proved, but the remaining paiticnlars 

arc not pioicd lie may be convicted of tbc minor offom-o, thougb be w.is not charged vvitli it. 

(2) iVlien a person is ebarged wilb an offence and f.vcts aio pmved vvlneli ledticC it to a 
minor uffenco. bo may be couvittod of tlie minor offence, althcwgli Jie is not ebarged with it. 

f'i) ^’utbuig in tills section shall he deemed to nntllor^^c a conviction of any offence 
refciTcd to III section 19:? or section li'O when no complaint has been made ns reqiiiicd by tlmt 
section 


Ill>uh,ih'w. 

(a) A It clnrgod. iiudci section 407 of the Indian Penal Covlc, with ciiiiiinal buacb trust in resjictt o! projicity 

entrusted to him ns a cniiier Itsiiiivenrs that he did commit cnnimnl bieash of tiiitt nniler section 4C6 in respect 
of the propel tj , lint that it was not entin'^ted to him as n carrier He may ho convict oil of 01111111101 breach of trust 
under Bt'ctiou 407 

(1) A IS vhargi'J, nuilei 323 of Ihe Indian Penal Covle, with cansiug grievous hint. He pioves that lie acted 
on giave and sudden piovocation. He imy be convictevl under seoctiow 835 of the Cede 

umvmlment fo thv scr//o»i,— Aflct sub section (3) of soction 238 of the said Code, the follow- 
mg sub-seetiiiii sli lU lie iii'rr/ed, iiamclj — 

“(2,) When .111 aeciiscd is clnigcd with an offence, he tnaj bo convicted of an attempt to commit ‘ueh offence 
allhough the iittcniiit is not separ.itel.v elniged.” 

Notes. 

(i) 


=S 407 (1872) 

bceauso notice ot the fmmer lines not necessnrily 
involve notice of all that loubtitiites the latiei 
This, 'cctinii 11 not mleixtcd lu to o coUalCol 

njjewce It is not open to a couit to find a man 

a chafgo of 


1. Application of the section. — ^This section 
applies to ca»es in vvliieh the charge is of an 
offciHc which cciii'ists of several parlicnlais, a 
combinatioi) of hinno only of winch constitutes a 
complete tiiinoT offence. The graver chaigo in 
such a CISC giv es to the accused nolitc of all tjic 
< iri iiiiislaiii.es going to constitute the minor one 
cif whiih he mny be convicted The liller i« 
iiriived (it hy more sulitimdion from tliofoimcr 
lint when till* IS not the ease, when the ciicums- 
tinces embodied in the major ehaige do not 
liece*«arilj and ncciiidiiig to tho di Imilion of 
the i.ffeiioe inipiiled l>y that charge constitute the 
luincir olTi iie< nUo, the priiKipb no longer apphoa, 


2, offonecs.— 

,1 coiupo'im 

siiiLiiee no iii.iy, uiiiier c. Jiii^r. r. C be tou- 
Mctcdof nnv cleiiHiit of tlie composite offence 
which constituted a nnndr offence [Hat 293 I’d] 
In this case the accused was cliaigcd underf’ 
437 I. I’. C, ilo'ij.i-i /re niid 5iJicej)sli„„Js J J lichl . 
“We hold cr>nse(]iiciitlv that nlthough the “pccilic 
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iiitctit— rmiiplr— -tlip intent to commit theft wns i 
not cstiblisbcil yet It n as comi>ctoiit to the Conit 
to convict the accu«cil iimlcr S. t>0 I. 1‘. C , aiiil | 
only the eonsiilcration i«, whether tlic nccuscil has 
been prcjiidicctl at the trial hy tlie conviction for i 
a minoi otTcncc in conformitv with B SIS Cr | 
1’. C In (letormiiiation of tliis ijiiestioti, ns 
pointed out h\ Co.ic'i ) in fi 11. II. 7fi. the nature 
of the ca«e innile nt tlic trnl nt'aiii«t the prisoner, 
the eviilctice that was piven ninl the line of ilc- 
fenee set up by liim, are nil matters to he tnhin 
into consideration, [ 20 C X. lOTo ] 

3. Tho fact must bo Indicitod in tho charge. 

—oVe « 217 and 21S Cr 1’ 0 do not nuthoii«e 
th" conviction of tho nceii-ed upon facts which are I 
not staled or indicated in the charpe [11 11 II 
2t0 (’12) .M X 72j 8 Ilur T 217] An np. 
pcllato Court, while sittinp n'lde a conviction 
nnilcr S 147 I. P. C cannot cmiviit the accused 
of offences under Ss 4IS and 32J I. I* C when 
neither criminal trespass nor hurt was the allepeil 
comaion object in the case Such n ea«c is not 
CQvereU bv S 21S Cr PC (18 Cr UK) (M) 
2JIV. R. CM 34 C 32 > FU ] The offence under 
R 202 1 P* C cannot ho treated ns a minor 
offence included nmlcr S 201 for an essential 
inpridient of the offences uiidci S 202 is the I 
legal daty of the aceiiscd to pi'c information i 
and this is no part of the offence under S 201 . 

, R 2.19 Cr P C, therefore does not apply and a 
charge under S 202 should have been framed — 

S S 123 


4. Scope of subs ( 2 )— The aceased were eharped 
muter 8 1471 P C only, there being no charge i 
nor any complaint under R 447 1 1* C The 
common object described in the charge was tot.ako 
forcible possession of tlie complainant’s land and 
of assaulting him and others llel'i R 238 (2) Cr i 
P C did not apply in as miieli os the common | 
ohjeet was not to commit criminal trs'spvss and 
the offcQce under R 447 P C was not minor to 
that under S 147 P C within the rocanmp of 
of tlie section f 23 W R ot) ISC X tUiCii I 

the accused are charged under Rs 301 and 3-> | 
readwith R 14'J I P C in respect of an offence 
alleged to have been committed by another person i 
and the , ommissmu pf the not is d.sWlicvcd, t 
tliey Bliinilil not be convicted under R 321 res- i 
P'c't of then individual acts tiilh trhtfh nre j 

nof c)i<irge(J nnd irhifh nrc m/r impnled '•» ”5"' 

t'le Ju.lQr'- clxrve to f/.c Jiirg-C 3 4 C 3- > S«e | 
also 34 C C'JS 17 C N Urn ] 


5. Rioting and gnorous hurt.— " he. 

tlie accused had ciuscd gieivous ,,'‘V 

own haml- nnd he is charged under b .!->« ‘ 

hecaniiyt be cniivutcd sepiratelv nn.lcr . . - 

I 1 - c. ,..,,1 ..i.i, s itj 

convicted seinmtch under R ^ , 

I,. .,,,1 ..... I.;;. ; 

pnovous hurt is minor to or 
charge under 8 UM I P v i..,VT 

r.C X ..s 31C31-. JO ST. 1. C X 

^ a »„ imolication unler S' H •, 

nder R 323 , 


of the 


XVI, ei 
I P 


the 


irt dra' 


I up 


. cha 


14’’ 1 PC 


clearir inti. 


that thev aj I «rt 


c.insc grievous hurt to finy hodj thtmsclic«, but 
that they are guilt) by imjilication of siitli offence. 
XX'hen they nrc ncfiuittcd of noting obviously all 
the offences winch they nrc said to have committed 
hi iiiiplicntioii disappear, nnd the defence cannot 
bo called upon to answer to tho specific act of 
causing grievous hurt, simply because it may 
liavc appeared lu the ciiclcncc [ IG C X 1077 
«utS/e7 M 154] 

0. Micor olTencS.— The wouls •‘minor offence” 
in S .MSCi P C ought to l,c taken in flieir or- 
dinar) sense and not in an) teclniical sense, if 
so taken, an offence under S JGI would be a 
iiiinoi offence as compared wltli tliose iinder 
Ss 30t5 nnd 370 —2’ C 1000 

7. Subs(l) illustrated.— The aeeii«id wns charged 
and toiiiittcd under S 45” 1 P C On appeal, the 
Coiiit altered tlie conviction to ono under S 414 
I P C Held tliat the offence under R 457 
being c.jHpo'ifc, the .Xppelhtc Coiiit could record 
n «<rn Jtndmg ftnd f'^iifenee on iiuy element of that 
roHijHvsi/c offence ( Rat 2!'J ] Uii failure of a 
ehargo of dncoity tlie- nccii»cd can be conv icted 
of theft, if the evidence prove him to be guilty 
i.f tluit nltliougli. the offence i« not mentioned in 
the cvtinditioi) order [ 17 R 300] 

8. Subs (2) illustrated.— Tho netused wns clmrg. 
c<l under 8s 304 and 325 I 1’ 0 , /icM they might bo 
eoDVKtcd under S 823 I V C although no charge 
under that section 1ms been drawn up ngninst 
thorn ( 34 0 32> ) Tlie dishonest rctentinii of 
propirtv aeqiiireil bv daeoit) being included 
in the more comprehensive clinrgo of ilacoitr, 
the accused eoiild bo convicted under R 412 
when the coiivietion for dncoity hnd to bo set 
aside for want of jurisdiction, ( 1 It SO ] A person 
charged with criminal breach of trust as n juiblic 
scrv.iiit cannot he acquitted because the facts 
disclosed —(1) tliat l.e was not n public servant 
( 2 ) that he eomiiutted tlie offence of cheating 
In such a ca«e ho ought to be convieted of 
cheating, though ho is not charged n ilh it (12 
It 11 1 A person cliargcd with murder may be 
eonvictcil of till' offence of culjiable homioido 
not nmounting to murder bv tlio Jiirv, ( 20 It. 
215] An offence under 8 .Jl;', I i* C is a 
minor offence as compared with offences under 
Rg .s(j(> nnd 370 I P 0 and the aiciised cliargod 
with the latter cffrnccB ran be convicted ol tlie 
former offoneo, even tlmiigh not c l.arged with 
It (2-*C loot. ] 

{’*) 0/}'fi>rrM not roniliig irif/ifii tin- 
jmrt Irtf of t/if" Hfrtfon. 


8. (I,; Murder and kidnapping. — XMicre ti,o 

occiised vsn» cliargeil with miird.T hut the evidenco 
o«ts4.li«hed the o"i'nce of kulnajiping from lawful 
ouarvliatiship with which I e was not rharged, I rl I 
that th" latter oT. nee wav no* a minor f ffrnee 
within th** nieatnii.' of tie ».-clion f 2 XWir 


ivi. (Ji iuuracrana Criminal misappropria- 
tion.— x j.-r> "n charg'-l with mard-r cannot 
alsol.-c-joviete.! of the o*'rnee no ler 8 4011. 

V C for having misappropnvte.! proiwrty po«. 
*e«>e.l hr the d-ces»e.l j-T'On. Bn’c >• Le li char'- 
ll wph It aU. ( 13 C 1“ 107 J 
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11. (3) Extortion and theft.— It h wlioiiy iiicsnl to 
cojiTict an'I punish n man fnr a prave offence 
such as extortion (S. 3SI I. 1’. C ) msolfing many 
totally tliffcrent inirrMicnts, on elurge of theft 
under ts 373 1 P. C { 13 Cr. C'lT (C) ]. 

12 . ( 


of houso-brcaljng by eight, or theft m a hnildinp, 
t Rat •J\l 3 

13. (5) S3 392 and 458 I P C — tVhere a person 
has been charged under S 391 I P C he cannot 
be conrieled of the offence under S 4>S I P C, 
[ (’ll) U B IS9 See 1 L B 17] 

14. (6) Rape and adultery.— An offence under 

S d'H IS not a minor oficEce to offences under 
Ss 3G3 and 8C6 I P C and thcrcfoio c\en the 
formal addition of a fresh charge under S 49S 
at a late stage of the trial, is opposed to the 
spirit of this section, n-hen the trial has com- 
menced on charge under S 360, only. (31 B. 218 
Sf ’ 233 Fd in 27 M 01 23 C 415] It is 

not tompotonl for a Judge in appeal to alter a 
conMctiun under S 370 into one under S 300, 
bocausQ a charge under the latter section wontd 
insolio \cry different elements and different 
niieations of fact, from a charge under S 370 
IPO (8 B. R 120] 

(3) MtyccUuucou’i. 

15. Tho application of the rule to verdicts 
by jury.— The effect of S 238 IS to invest n 
jure trying an offence triable by a jury with 
niitbority to find ns an incident* to such trial 
tint certain facts only are proved in the (rial 
wl 1 constitute a minor offence, and return a 
verdict of gmlty of such offence, tbongh it may 
not he triable bj n jury • • • In cases in 
nhith, having icgard to the charge and the 
oiAence ndduced at the trial, it is appropriate 
to do so, the Sessions Judge in hiS charge to the 
jury shonld draw their attention to the pronsions 
of S 237 or 238 as the case may be, so that the 


charged —Per BhdjliSfam Ayijnnyar J. in COS) 
2C M 213 

16. Casos in which the Jury convicted 
under a minor charge. — A Jury in a Sessions 


case, is competent where n charge under S. 397 
Cr. P. C IS not established to convict tlm ncecscJ 
of an offence iiuder S 32(i P. C. where the facts 
jiioicd established the commission of that offence. 
(13 Or, 739 (M)] In a tri.il of the nccu'cd upon 
a charge under S. It^t, read alternately with 
S. 33" of the Penal Code (being members of on 
anUwfiil assembly and causing grievous hurt) 
a verdict of guilty by j’ury of an offence under 
S 325, alone, though it did not form the snbj’ect 
of a sopcriito charge was held legally sustainable 
nndcr S 457 of the Criminal Procedure Code 
(of 1872) [3 C S71]. 

Note. — See also the following ca'cs j 23M. 15: 
24 M, Gll. 

17. On a reference under S. 307 Cr. P. C., 
the High Court can actunderS.238^— 
On a reference nnder S 2G3 Cr. F. C. (=S. 307), 
the High Court can convict a prisoner of any 
offence, which the Jury could have convicted him 
of. upon the ch.arge framed and placed before 

• (hem, under S. 457 of Cr. P C. IS72 (=5. 23S) — 
3 C. 189 22 C. lOOC (1011) : 20 B. 2J5. 

18. Conviction for major ofTence.— Thtre is* 

no provision of low which allows n conriction oi 
a inaior offence on a charge t>f mfiier eJosee — 

I B.R. 613. 

10. Conviction for adultery on a oharg® of 

kidnapping.— Where the accused was crargea 
by the husband of the woman under S. 3(30 1. P. C. 
a coniiction under S 498 I. P. 0. may properly 
be bad if the ciidenee bo such ns to justify a 
conviction for the minor offence and yet ininfli. 
cient for conMctiou for tlic graver offence.— 
20 C 48.5. 

Not®. — This ruling is opposed to the dicta laid 
down in 27 M 61 • 5 233 22 0. 1006 : 29 C. 

415: 30 C 910 (F. B.)]. 

20. Scope of tho Section. — Thoasrh an accused 
jiorson may bo charged in the alternative with 
cither of two offences under S. 236 or m.ay be 
convicted under S 23“, of a different offence 
from the one with which he had been charged, 
the two sections must bo read along w ith S. 2."S 
Cr P. C [(’11) U. B 3q 9S]. The section is 
merely an en.ibhng one Its provisions are vot 
imperaftie and thciofore where the accused wss 
charged and convicted under S 454 I P C , the 
conviction was held good, though the facts dis- 
closed an offence under S 380 I. F. C. and the 
accused should have been tried for charges under 
both the Sections [Bat 307]. 


239. Wlicn moic persons tlnn one ocensed of the same offence or of different offences 
What persons m.ay be charged Of of different offcnccs committed in the .same transaction, 

or when* one person is accused of committing any offence, and 
another of nhotment of, or attempt to commit, sncli offence, they may ho charged and tried lof'ether 
or separately, ns the Comt things fit, and the provisions contained in the former part of tin's 
Chapter phnll apply to all sucli chai-ge?. 
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(i) X and B aro accused of tlic same murder. A R«d U may be clmr^d and tried tngctlicr for tlio murder. 

(^) A and B are ncca«cd of robbery, Sr tJie coarse of nbicli A coniniils n murder witli which B has nothing to 
do. A and B may be tried together on .1 clnrge, charpinif both of them with the robbery, and A also n ith the 
Jnnrdcr 

(c) A and B are both charged with n theft, and D is charged w itli tno other thefts committed by linn in the 
conr'e of the same transaction. A and B may be both tried together on a charge, charging both witli the one 
theft, and B alone n ith two other thefts. 

Pro2>o^p<l ainciKlillciit to //<<• srrf/on.— For section 239 of the 8.aid Cede, the following section shall be 
snb'tituted namely i— 

“239. The following persons maj be charged and tried together, namely — 

(a) persons aecnaed of the same offence eoinnntfcil by them in the Miiie tian-nchon , 

(!/} persons accused of an offence and pcr«ons neensed of nbetment, oi of an attempt to commit such offence , 

(■} persons aecnsed of more than one offence of the same kind nithin the meaning of section 231 committed bi 
them join'fi^ "ithin the period of twelrc months , 

(0 persons accuse 1 of different offences eommilted m fhe eoM'se e/ the same transaction : 

{•■) persons accused of offences which include theft, ealortinn'or criminal misappropriation, and persons neeiiscd i f 
receil lag or retaining or assisting in the disposal or concealment of, property possession of nhicli has hcen trims 
ferred by offences fominiftpil by tbr /iref named />e/st.».«, or of aliotmciit of or altemiiting to eoniniit nn\ of the list 
Bsmed offences , 

ffj iviotii nreutfj of offcncfi iimlei 'CC/ions til and 411 of iK, In-htin P’lial C.hU u, cilliei <•! Oio^e •‘felioin iii itnjierf 
e/ tielen piopji fy t},^ jione-*ion of nhich ?ias f ecu tiaw/'.rifil by one < Jeniv , and 

(a) persrms accused of any offeneo under Chapter \II of the Imlmii Fciial Code rel itiiig to counterfeit com, nnd 
persons accused of anj otlicr offeneo under the said Chapter rclitmg to the «amec<.m, or of nfetment of nr attempt, 
to commit any such offence. 

And the previsions contained in the foi mcr part ot this Chajitei shall, s.. f.,r as m i.\ be. njiply to all such charges.’' 


Ai‘r*oiaeinc$it of yotrn. 


8 239 Cr r C S 419 (I^TS) 


1* Objeo* and application oftho Section- 

2. * Samo transaction — meaning and cases. 

3. Joint-trial— when not permissible. 


4. Joint trial— when pormissiblo. 
6. Effect of non-coraplianro. 

0. Miscellaneous. 


Note — TIio seaeiMl scrtion«i it-lating to joinder of cliargci and pervons are so intim.atcly con 

«Med with cacli oilier, tliat a joint nitcrjnttalion of (M*», tliice or c\en nil of Hitm has been rnndo 

’’Ot infiequentli in sea oral decisions An nttempt lias l•ccll made to aaonl ripi tition of thisc oacr- 

tappiiin. decisions and tlie rc-nder is rcqncsfoil to lonsult tin* notes on tlic same point niidcr more 
ttiin one section, wlieneacr necessary 


1. OBJECT AND APPLICATION OF THE SECTION. 


1 . 


’ho principle to bo followed, if 
ersenV than one are necu-ed of different offei.es t 
a a senoa of nets so connected together I>» rj"'' 
*'«>• of time, community of crmnnal intent 
oiitinmtv of action, orby relation 

ffeet. as to constitute .a ll.eorimon of the C'art 

no transaction, tbev mar be tried toeetber 


^ Td (Ts) . 5,., 13 C N 1113 122’’ I- I”” 

Commitment is not rendered illegal by 


reasons of inisjninde; 
narr en'jairr »<t the e 
2>1 JI 


of effenders in tl 
nmiitiBg 


■liml. 



c— 

iri'd 
tl - 
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S\ME TKAX«ACTION’ — VXD CV5F.S. 


[Sec. 


4. S. 230 affiliated to S. 233 Cr. P. C.— 

S 213 Cr. P. C. contains the general lule, natnely, 
tliat for every distinct offence of nliioh any person 
is nccuscil, tlu'iQ shall bo a separate eliargc, anil 
every Buch charge shall bo tried separately To 
this rule there .are several cseeptions— «ir — Uii>«e 
contained in Ss 331, 233, 23G and 239 Cr. P. C. 

12 13 11. 226. 

6. Principle explained —In s 23ft, a scries of 
acts separated by intervals of time arc nolcxcladed 
promlri} that thf object of t}io*e jointlg tiint hm 
thio’i’jhout been dueefed to one anil thf name ohjee- 
file If tbe accused Etnrted together for the same 
goal, tins sQffieies to justify the jointdrla), cxen 
if incidentally one of those jointly tried has done 
an act, for which the other may not be n'sponsible. 
The foundation for the procedure in the section, 

II th" «s»fi'(ifioa of pel tons contHfiint/ fiom ntatr 
to fimsk, to tbe name end 

711 R G33 S<-3SC 153 13 C X. lOW. 

0. Sa 231 to 336 and 239 not mutually cx. 
cluatve. — Ss 23 1 to 236 and 2.1ft Cr PC referred 
to ns exceptions in S 233, are not mutually 
exclusive 

10 B 11 073 

7> PifTaronoe beti^eas S. 231 239.— 

S 211 IS not applicable where there arc several 
penons tieomed joint trial of sereral persons 
charged together nith having committed offences 
of the same natiiro though not different dates 
during the course of one year, not forming pirts | 
of the same transaction is iltegal 
31 C 232 16S P L Iflll 122? L 1011 

8. Appltcitioa of S, 239 Cr. P. C.— •? 23ft of 
the C'lmmal Procedure Code is tlio only section 
of the Code which refers to a joint trial of more 
persons than one, but it does not ontliorisc soch 
trial for two or more distinct offences unless they 
form pirt of the same transaction or unless ono 
is the actual otfence and the other or others are 
offences of abetting or attempting that offence — 
[20Cr7(V) S.'e4X7l] 

9. The two olausos of S. 239 not mutually 
OXOlaaSlve. — The two clauses of S 21ft Cr P C 
aro not miitualli exclusive If A induces II to 
cheat and B attempts to cheat in consequence, A 
and D may clearly bo tried together for oZierwenf 
of and attempt at cheating If hi the course of 
of the same transaction, A commits the separate 
offence of criminal breach of trust in furtlieranco 


of tho conspiracy to cheat, A may dearly bo 
charged mth that offciico at the same trial. — 
[38 C. 133 s See 13 0 X lOSO], 

10. “Same transection” includes principle 
and subsidiary offence.— The cxprc"ion 
“aainc transaction” used in 233 to 2.311 is an 
cspri’ssion wliich, from its very nature, is in. 
ca\>abU’ i>f exact ddinititm, nnd must have been 
adiisiilly used, because it had this quiility The 
nroa of f.acts coicicd by the exj.rtssion ‘'same 
transactuin" nines mtli tlictircnm«taiiccs of each 
case, 'i'he illustrations to the section however 
make tbe* intention of the Legislature stifficicnllT 
dear. Those criminal acts, nhich are by Eughib 
and Indiin law regarded ns siilHidiary loan 
offence, nrc included in the same tr iiisnclion as 
tlip offence Instances of kucIi acts nre in the ci"e 
of theft tho disposing of tho stolen property, and 
handing it over to n receiver , and in the cafo of 
murder, the concealment of the body —1 S. <3 

11. The Soction does not apply to prelimi- 

nary inquiries.— There is no pron‘i(m io th* 
Code which, requires n separate en7'iiry m 
respect of each accused person o« the provision* 
cnnt.aiijed in S 213 rebate to separate fiuii* only 
The tiial no doubt could not lie joint, buMbere 
could be no objection to proceedings pnV fo 
eommitment on the ground that the enquiry avas 
conducted ngainst tho accused jointly with other" 
—7 B R. 4>7 2C M 002 42 31. 501 . But lee 

But 923. 

Not©.— The section is citnbling and not impevii’ 
t.ve— 26 M. .392. 11 W If 16. Rat 915. (CO) 
A. X 200 

12. Security procaedings.— Thelamin principle* 

applicable to criminal trials regarding joliuler of 

charges and the joint trial of accused persons sre 
also applicable to innuircs under 8 107 Cr P C 
[8C N IRO 9 A 43’. 5 pc 11C X 472] '7firre 
several persons are arraigned to show cause tinii*r 
8 HO Or P C each must be separately tried 
[Rat 5R3 Rat 636. See 14 C 85«i. But see notes 
undci S 110 VI (B) Procedure (12)] 

13 Mo'tninff of “accused of the sams 
ofTeno?.” — Tlie svonts “eame offence" in S 233 
of tho Code of Criminal Procedure imply that 

both the accused should bate acted in concert or 
aseoetafinn and do not applj to a ea'C like the 

present, and that the two accn'cd ought to have 

been tried scpamtelv ns required by the provision* 
of S 233 — 7 L B Cft 6 JI COO 


II. SAME TRANSACTION— MEANING AND CASES. 


14. MoiTjing. — Transaction means “carrying 

through” and siigeests not necesssrily proximity 
of time, sa much ns l■^»flnultl|l of action and 
jiiirpa^. The sii'-ccssive nets mar be "enamted 
b) intervals nf fitn", the essential element 
being pro'ressivo action nit pointiinr to tho saiHe 
I’lJecI Tlie foundation for the procedure is the 
nssnei ition of t'TO ncruons canciirrintr /ram »M»f 
fi> finoh to ftttn'n tit" same end The enntina. 
nnce of n common object, the progressive exe. 
ctition of it by surcesaire acts sntisfr the test 
and criterion implud in S 23ft— p.-r .R««iecfl and 


Batty in .30 B 40 See G C. I7l (F. B.) P 
IRO I’or definition of same transaction, See 
Xolcs under R 23-) s„p,n 

IS. Theft and EecMvine Stolen property.-— 

The illustr.afions to R 230 of the Cnm. Proc. Code 
of 193ft Bcem to suggest that tho persons jointly 

trieil must hare been nssoemted /io"‘ in 
the senes of acts wliicli form tlie fame tran«ac. 
tion [ 20 B 440 u o .30-,] On this princi- 
ple it has been laid down that when different arti- 
cles stolen at one time nrc found in the possessioo 
of several persons, a joint trial nnder S 23ft Cr. ?• 



39 ] 


sutfc TiuK-<iCTiov — 3 ie\xixn axd c.i‘!K 5 . 


d §0 


C would bo ilJ<';ral nnd niu«t bo rina«bcd [^3 C 
1250 17 Cr 477 (V)] unK‘«4 of course it can be 
shewn that all tlio nccmcil rccoivcil the stolen 
articles clurinij the same transaction (1C X 35 
4<J C 741] IVlion a stolen article is cninuinllj' dis- 
posed of bj one person nml nt tlie eaiiie time anil 
phc", dishonestly received b^ aimtlier, the two 
offences of theft and receivin" sloton property 
form part of the same transaction niid the t«o 
persons can be jointly triednt one Inal [2s II 112] 

S 230 therefore does not nppi) to n joint trial i 
of the offences of stealing and reeeii ni^' the stolon . 
property (le, the thief nnd tlio rccencr) when I 
they are not parts of the same transaction | 
(4 r. R. 1005- 21 C. X IIU- 1. 0 S 35 1 
o C L 574 . Sec G C, L 24) ('07) U. D l-«i 5 I 
Con 2S 0 7 . 2S 0 10] Accused Xo 1 rceeiecd i 
from corlaiii thioes stolen property Sniise ' 
(jn^nlly he dchicrod to the nceiised Xo 2, a | 
portion of the stolen projierty in satisfaction of the . 
debt wlficli he owed to the Httci. A further 
portion of the stolen property was afterwards 
tecovcreil {voto nccusei Xo d. hut there was 
nothin;* to sliow when ho rceoned it and from | 
whom ItfhJ that the three accused could not . 
bo tried together under S 2d9 [29 U i 

18. Noto por cantra.— Persons conccjncl in the! 
theft as well as those engaged in the jmrcha*e or 
dishonest receipt of tho stolen piopeity are oil 
ennged nt different itages in w hat amounts to the [ 
rame trausnction [reiTurks of ll'c/t 7 in33C 12.'>C j 
adopted] The guilty receipt of the property I 
stolen IS a continuation of the net of theft or j 
criminal breach of trust Ifl B It 017 fd]— ) 
39 A 311 

17 . UttTder aiid£riovoushurt.~f^omennknown I 
*tt of persona hilled X and another set of persons 1 
came and tried to corrj off X 's bixlj nnd m 
atteuipting to do so cemmitled griereus hurt to 
” ft . who tried to pi oeeiit the body heing taken 
off Here tho tn o o/fcncos of murder and griesou* 
hurt do not form part of the sanio transaction, 
lor the ninrdcr might liaie boon comniiltid by 

one set of men with one object nnd tho ■ttempt 
to cany off the body may have Ijce»> committid 
by the other set of men I'llh n (hfrrcnl ohjrrt . 
7ho trial was therefore bad for mi*joindcr of 
parlies [the tw 0 sets of men) — lOP H It’O*’ 


r/ic fesfs f r;»fff/)ic«f iimf fffnsfrafetf. 

18. (1) Common purpose.— M'heic ihie** i«i»iii 
passed n resolution dcf.imaturv of the complaiiini 
and uiii.Ii.i.n.i fU.. ........ 1. 1 ..I.. n r.iurlli i>er*’u 


and puMishcd tho 
^iismittecl the resolution to o 
nombay, and all the I persons w cn 
hWl tint the trial was bad for 
'here w.is no evnleiic'' to slio.i 
t'ffences were committed with the 


fourth pc 

IICWSJKIJKT II 

. tried togt'hr 

nnsjoirnbr n 
tlinl tW 'W 


... „ cre commiticii wan ua-r. 

•hat there w.is am e ni»irt/i /•tirp.ire or that tl" 
'hree persons in«rigiiterl the fourth P''""” '' 
Report to the newspaper (7 M 1 14‘J 
persons scieratlv elnrgrd with giving 
'V'denco in their' depositions at « n-rtam tna 
in a .“Sessions Ciurt cannot he friod ,’*ir •• 

ahscnei' of eridenee of consp'niey U > 

“^1 Tho campNinantj were called to 

hy two jvi.r,. nnd were lined by tlie >«■»• owai. 


I4th. On pnjing n pnrl of tho line and promising 
to py the bal.ince fl ey were relcn'cd As they 
failed lo keep their word they were ngnin enlled 
nud conlmed on the ISlh, hut on hrniing that the 
jHilico were coming, they were «l.oo henten nnd 
corned out— hcitl tlint tho two oeciirrences of tho 
14tli and Ibtli including shoc-binting were for n 
smglo jiiiipO'c— estiirtioii of money. They llicro 
fore cunstitiitid icnlly one one titiiis iciion [ 12 C. 
700 J 


Tlio rule as to community of purpose 

illustrated— Wliiro the nccu'iition ngniiist nil 
the niiu-.e<l jicisiina wns Hint Ihej cnriied out n 
single »elieiue hj siiece'sire nets done nt iw/erni/s 
bnt chore was complete iiiiitj’ of jmijeit, nnd tho 
nhide seiacs of netswere liiikxi toi/elfier ?>y one 
iiwhii amt d<*fyii. nnd thei eonstihitid one 
traiisactmti within the nnniiiiig of S 2511 Cr. P. 0. 
[ 14 B II 5*72. .Ve 4.1 B 1 47 ] If so era! ntcused 
poisons start Icgethei for tho same goal, this 
siilheca to jnstifj ihi ir joint trial tinder B. 239 of 
the C» r C f'rii i/ ineiilcn'iilhj one i/ flw’e Jonithj 
liie’l ihiiie an ‘let /or uhich the plhem iikij/ not 
le (21 Cr IhJ (rat) S<eS‘Jtt IlUt 

.13 41 i»02] On thm priiicipli’, it is illegal to 
tra iw<is<tsof persons, one net I ns mg pi rinittc il 
<aKle (<i tii'si'iiss in a resrise forest nnd tho 
other 81 1 h ising rr*ciied the l•llltll' [7 4f T 307] . 
or to In n p< r>-on t li.irgi d srilh an nffonce iindi r 
8 I2H of the Jlniiwiij Ait with tlieperson tlinrgcd 
iTiih the offotito of rescuing him ('j 225 I P. C.) 
[20C 5h5 ) C gnso the ntenseil 50 rdi/ii/er/iif 
liuto-rt to pn«s for him in Ciileiitta While in 
Caleiilt.i the n<< um iI'b Irniik w ns hrokrii open nnd 
the 4ouiilerf< It ttniis were stolen. The licensed 
gnro iiiforniatinii lu the police w Inch led to tlio 
djscowrv of Cl othf coniilcrfiit rupee* in dm 
house of 0 C wns si'pnrntely tried nnd eoriTic. 
ted •iiitli r .‘i 2111 P C for heing in possessicm 
of lownti'if'tt twins The meused and Cwiro 
then niso trnsl (jniiitl)l the former under S 211 
uu'l till latter itndtr S 210 with rifiri nen to tlin 
'lO conntetfi it toms nimli' mer t.y C to lliii 
niiusi-d llit'l tliil the joiiil Inal wn» perini*. 
Hililo hs 2H>rind with tin liist claiiaeof K 21> 

< V P C {.tic 101*71 '1 lie offi nee of tho ke. per 

i,( u t' n ’joKiHj /i.Hsi* and till pl'iiirs nrito 
out of fail* so inM)siniM> toiiiiiiteil togcihtr 
iiatufoi"' u siogle tniii*'iitiiin uiul thm fore S 
24fi npjdn H to th< iriil ii« n joiiit truil nf jursi'iis 
■<cu««d of • ff< OK s I iitiiMiitti d in Ito fniiii Inins, 
nitioii [«X *•■' »»P B P'U* 20 Cr 70S ( J*,i) , 
On I* « l!*10 .15 1' l: l!*J I] 


O. (i> conttnulty ofoctioti aod proximity 
of time To«-ii»liliite fill. a. orie iran.artinu 


I*. I 


m.'s.y*. 


,11 t 


(/V 

5.12 \l‘r, .t' /«. 
- .21 41 i: 7 * 3 ] 

(liffi rent, fmllifig uti !< r ih 


Ig 


' uv! J une riH' rf rr 
hrf-tniji U •JiphraLJr. 

r frulfilt I Ht «( (t 

ft /I ..t t le trlf'l 
' J in 'J-. >f T .17.1, 
'<■» J-) 21 Jf T u; 


C •mra.llii'* ih*' ("(ftrs are I’ff.rrit, »f.l {)„ 
}«.r.'ri *r 'f j- r* n* *,**irtt wl ~j ij,. 
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SVMi: TKVNSACllON — 3IE\JfINT» AND C\SE'!. 


I Sec. 


ofieiices ate comxnUlevl ftr« lUffcicnt, llicy cannot 
ordinarily be held to have been committed, in the 
same transaction [ Per Sidtt«it n .tijfur J in 25 M 
T 397] When the crojis of one plot nere looted 
on one day and those of another plot on the next 
day, held S 239 did not apply. [33 0 292 10 C 

X 32] Where the 4 accused weru diargcil and 
tried tor hvo offences— iir — ane dacoity committed 
on the 30lli May and another committed on tho 
2nd June, and there was nothing to show that 
there was any community of purpose running 
through tho tno offences, /icfd that the joint trial 
of tho two offences was bid [R M. T. 2SC Tg. 

33 C 292 See al8o31 C. 10S3] Where it appeared 
that the three accused, in tho presence of «in«?iirs 
wont into a patch of jungle, and brought out a 
boT containing aniline dyes and the accused Xos 
2 and 3 on another oceassion look out of same la> 
bushes d tin of coal-tar and all tho accused were 
joiuth tried and coiuictod uodor S III 1 1’ C 
the allcjition being that both the bot and the 
tin bad been stolen from a tram, IkM that the 
joint triiil of the atcuacd was illegal (3 S 13G]. 
llouso bre iking and tlicft occurred on two succcs- 
sire niglits in two Milage*, t miles apart, held 
that a joint tnal of tho first accused who was 
(.liQTged with bouse breaking and theft and the 
2ud accused bis concubine mIio nas charged uith 
liou«i' breaking by night and theft or in the alter- 
iiitivc with locoinng stolen property uas illegal, 
ns there vas no proof of continuity of action 
jiistifimg tho inference that the t«o offences 
were parts of the same transaction (SR M. J .3R1 
See 7 k B 272] A mere interval of time bet- 
uocu the cnmmissioii of one offence and another, 
does not, by itscslf, necessarily import unnt of 
fontiiiuity, tliougli tho length of the inferral may 
he an impoit.int element m iletcrminiiig tho con- 
mction between tho two (27 11 1*15 See 2 N 
147 U 0 X 7l.’5 13 A J 1121] 

20. (3] Primary and subsidiary oBTences.— 
When two pci sons are jointly concerned in tho 
proJuctinii lu eiulencc of n forged document, 
and are tried, the one ns the principal and the 
other for abetment, tlic trials should be separate 
(42 A 24- 20 Cr 214 (A)] The test to be I 
applied as to whether n number of separate occur- 
rences form the same transaction or not is this 
"There must be a continiity of action and the two 
oecnrrcnccs should be so related to one another 
in point of purpose, or ns cause and effect or as 
prini'ip'if ai'd S'llsulmiy net*, a\ to eo^^tilute one 
continuous action,” (27 H 12>- 33 M 302 3 Cr 
3R2 (M ) 2S >t J. 3R7 ] Under S 239 Cr. P. C, 
judicial discretion has been given to the Court to 
try the principal iiffcndcr and tho abetter cither 
jointly or sop iratelr . and (he manner in which 
tins discretion should bo c\prci«ed, must depend 
on the f lets of each case [19C X 121] 

21. (0 Proeoncertod plan.— As a general (though 
bv no menus invariable) rule, the senes of acts 
follow itig caeh other iniist jiroeeed out of n preeon- 
Crete I pi in in nrdci to form parts ot the Sami' 
Iraiisa' tioii Wliere the sei-onil and third charges 
are iineoniieitf'd with the lirst eliarge, there lieing 
nn ev idence of a )<rieei»eertcil plan tieing enter- 
tainel.wlKu the nffenee enverml by the hrstihargo 
was cumimtte.I i>v .mlj one of (he accnswl, a joint 


trial is nicg.il [1.3 Cr. G!H3 (M) See ('10) M. X, 
541 • 29 C. 3S3 ] In I." Cr. G'.'-3 (M.) one of the 
accused in trying to force nn cutrj into a factory 
was ejected After the ejection, lie got the other 
accused to join him and formed an unlawful 
assembly, tlio common object being to force an 
entrance into the factory. Where 5 persons were 
tried together on 4 charges, nil of them "cre 
charged with liaving engaged in the illicit trans- 
port of opinm ; two of them with being in unlaw- 
ful possession of 1 scer of opium, two others bcinp 
in unlawfal jiosscssion of 0 seers of opium, and 
the remaining acensed with selling opium ogamsl 
the contract terms of tlic license, there being 
nothing on record to show that the different facts 
alleged were connected together in such a 
as to constitute one iitid tlic s.ame tran'aetion— 
Held that the trial held in espress defiance cf the 
provisions of 239 S Cr, P. C and must he held 
to be a void trial, [ I t) J. 141 ] If A. B. and C, 

conspire to make or haw ill po8«e*«ion or under 

control, an cxjdosiic substance within the mC'J' 
ing of the Ksplo«iie Piib*tnnccs .\ct, and if r'""' 
««/i«ee eonspirncii, ,\. makes Of h®* 

tes«icn or nmler control an evplosive substance, 
they may, if the Court thinks fiit, bo charged and 
tried together iindir R 120-13 I P. 0. nndsec 
(b) of Act VI. of I'tOR, under S 239 Cr. P C. [ 4. 
C 9>7 5ec 10 0 X 072] Where the three 
accu'cd had entered into a conspiracy to 
the I!y company by understating the weight o 
tonsigumeuti— tlio hrst accused, as the iSa 

the liailwny, being charged under Ss. 120 B > 4. 
ond ICl 1 1’ C and the two accused ("ot llailway 
scii.ants) under Ss 120 B , 420 nnd IGI— 100 * y 
C held that a joint trial of tho neeused was vaW 
— [ 1C C N C72 ] 11 is fnllni lous to argue thot a 

transaction is complete ns soon ns any offence n 
committed, or in other words tliat the term tran- 
saction is sytionyimnis with the term ‘‘offence . 
It «' clear that .r. as u cm-j.i.iir-/ e<iftti«’'e‘. 
finssartioM n/iir/i bejiMs vi(A the fixMii'V 
roMmnH iiifeiiftoM, cmitiniic' thm'igh the nn™* 
Miies o/nefs proceedirij oiif of that common lafc’i- 
lion [42C 1153] If a person entrusts a sum o 
money to more than one j>crsou and tlio'C persons 
m coHuMOH commit ciiiiiinnl breach of triiet or 
dishonestly misappropriate the amount, surely one 
would expect that the Legislature would have 
iiswl very clear and espheit language if it inten- 
ded that in such a case tho'c persons ought n®* ° 
be tried together The transaction is one and tne 
same within tho tho moaning of S 239 Cr P L 
[17 Cr..30(M)] S 239 applies where part o 

the stolen property is found in the pos'C'Sion o 

one nccuEcd and nnotlicr part in tho po'scs'ion m 
the other accused, when evidence is given tc 

show that tlie two men w ere acting in concert 

and were iii joint control of the stolen property 

[IPatJCl] Where the six accused had been 
jnnitlr CDiicemi'd in carrjing on a systemntii 


ol 

be 

mill Ol iiiesu iiirce Charges at ono anil me “"U'® 
Inal [38 A 157] Wluie Dig iillegntiona 
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against the /lu’ iifciMr I oic . (1) tliat tlie\ cntercil 
into ft consjiiracy to cheat and (2) in nccnnlincc 
with the censpimey they forced Itailwny receipts 
on the 17tli Deer lOlS, and ttic'c receipts were 
used, some of tiicni on tlic iPth , some on 20tl» 
and some on the 2Ut Dcccmlict in order to obtain | 
nioiicy by cheating the same persons . and (3) 
that the (mnd was not coiiiplotc till all the ' 
railway receipts had been u«ed— heM that nnder 
the circumstances tliero was coiiliniiity of action 
and purpose and the three offences of cliealinc 
along with that of forgery were comnutlcd in 
the course of the same transaction [17 1* K i 
1917] Where there is esidonce of joiiitness and 
concert, the joint trial of sevcnil tenants for tni* 
chief committed in respect of different plots of 
land in their rcsjicctiTC pn«se"ion is not eontrarj 
to law. [1 Pat W G9i ] 

2. When joint trial for olfoncss committed 
in the samo transaction is undesirable.— 
TlioiigJl 4 members of a police force, who had 
conspired to catort confession hv torture from a 
family of Buspetted persons, ‘could under certain , 
cireamstances he dealt with under Ps 235 and 2Vt 
for a series of opprcsgire acta which Ihes loin 

initted in the prosecution of their common ohjict, 

the propriety of doing so will bo nuestioncd. whoa | 
tfio prospect of a fair trial may bo endangered b\ 
tho production of a mass of oridcncc duectod to ' 
many different mtittcra and tending b\ mtre ' 
secumulfttion to induce on imduo suapicion against i 
the acensed 

15 n 401 I 

'3» Offence's committed on two successive ■ 

days.— When the nceuBcd committed theft of i 

III. JOINT TRIAL-WHEN 


sheep and on being remonstrated with by tho 
owner, threatened liim, drove him into his house 
and conhnod him there tit! late at night, and on 
the neat morning went again (o his house and 
renewed the threat and intinudition, 

JfrW— that the above acts formed part of tho Bamc 
transaction within the meaning of S 2Jo Cr. P. C 
and need be tried gejmrately 
0 Cr 307 (M ) 

[For the principle governing joinder of charges — 
Sc- 10 0 X 53 10 C X 520 13 C N. JOG/] 

24. Common object— tho detormining fac- 
tor. — Whore the accused obstructed tho Civil 
Court peon in the execution of a decree and after 
eonsnlting with each otlicr. and at the instigation 
of two of them, proceeded to the kautchery of the 
deciet holder, in order to beat his son and tcthil- 
cfrti. and xinkiitly nssaiiltcil tlic frsAififn — held 
the lure fact that all tlic accused w ere not en- 
giged in tho sicond octiirrenec, and that tho 
c'lmnion object in respect of it was different from 
that of till' lir-t. sboiNS that the two occurrences 
did not form pan of the fame traiiiaction 
13 C X 1113 

28. Jo nt trial of abetment and attempt.— 
Ihc iwo cl iii«c8 of *t 239 Cr P C inrnot iiintinilhj 
/■<■/». i>< If A induces B to cheat and ]1 

atUinpi to cIk It in consequence, .t and U may 
ele.irls be trud togi’thei for ftbetment of and 
attiiiifd at ilKitiiig If in tlio course of tho 
same transaction, \ commits tlio i‘''piiirite offence 
of iiiinii) >1 b< aib of trust in furtlierinco of tho 
ci>iispiia<\ to ihcal V tnai clearly bo clmrgcd 
with tint olTintc ot the • imo trial 
JS C t'3 

not permissible. 


S7. General Rules.— The following rules mar ] 
ho laid down as crj»talli/ed by a long cii'f"' i 
e'liM, and may form a nsoful cuulo for the . 
diUrminatlon of the question ‘should a joint | 
trial be licld in this ca'C*” winch not nnoftcii 
confronts the Jlagistrate and the jwoscciitor in . 
Criminal tria's • ' 


28. (1) Vif f„ct that jvrsons hntc en.nmiUfd 

Ihn gTT,,^ offencr iciii not “ je'"t liinl m 

the absence of any tlnng to show tint tber ailed 
m concert, that is to say tho several offences 
committed by them though sepernted by lotcrsals i 
of time proceded out of a common con«piracT and 
W'cre calculated to further tho fame object ( '■'c 
SM. 20 33 0 292 3 0 X. cclxx'ii 13 C X 

fli-13CN cxxxi 2 weir 301 ICS P L JtHI ] 
Persons owning lands on both gules of a road cm 
fiot be tried joinflv on a cl arge under S gsS P C 
t>f having let the waiter on their land oierflow 
the road [ Or. U 3 of 19 G ‘00 ] U follows Ibcre 
fore that w hero the charces invola es n coi>«p»rat v 
Among the nceused a joint trial will bo salid 
X 52 ir, A SS] 

NoiO. in perjury cape®, w lien* fcvcrnl antnessof 
on the same side, pno false cMdonce in the same 
fif*, their offonoes will ns a mh* be la'gsnTc.l os 
distinct, nnless then is any oxidenec of the 
eoti«piraev [It B 1* 9«2] 
w.o.l 7 11 L (nr)t- •• 
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alif'tii't'iit of t'lloiice in Hio case of tlic other. 
[1C C. V COO] 

32 (1) Vheie each offence IS o eomptctfl act in itreff 

iiiid the ortgin<il flc-jijji ii-n» <iecompiii,he‘l hofar n< 
net leas concei nnl before the next offence wa« 
enibarhed upon there is no confmuitj. Jn biicIi 
C' vst'-, the fii't offence find the auh«c(jncnt offence 
cannot bo frietl tocctlicf. 

33. Cases. — A Jlayi'trate held a joint in\c<Hgation 
111 the case of 1 accO'ed persona who were 
cliaiped with different offences and coinniitfctl 
them under S» 211, 114, 4Gj, 10? I I* C. The 
Hi'.'h Court dirceted n fre'h enqmrj, remarkinj,' 
that llie clnrj?!"- against all the nccn&id heinf' 
iindor Ss 211 and 114^ can only foiin the subject 
of II joint tii.il While in other cases the tiial 
inii-t be -eparati [Hit 025 Sec 7 1* K. lOOl . 
It A, ">02] IMicrc S obtained m .\ll{;I^^t certain 
I llr^cul^ note'- lj\ cominittuisr offences under Rs 
120,471 and40d 1 1‘ C and in Jammy follon- 
ing, hr ID f 'injunctions with H tried to obtain 
pMfiils in c\t.h,iii;re for one of the notes h«M 
til it tlic tno offences committed in Anjriist 
and fanxinry did not from pnrta of the snmo 
liaii-ic-tion and therefore the joint trial >^ns had 
in Ij'v but they conld hare been tried j'>iu«ly 
for the offences committed m January, t^l C 
lOii See also the following ca«cs 10 C N 
!IJ 13 C N 107G 14 C 305 3 6 13C 51 T. 

H 1005 10 P R lUOG 33 C 202 122 P 1. 

1011 1 Manufacturing excisable article seiied aod 
brnuglit into Court, bottling it, po3se<.siDfr it, 
selling from time to time r.anous oilier articles 
not before th® Court, and nml attempting to 
lender deuatured tjnnt fit foi hiiinau eousump. 
tion do not constitute one tianaaetion— (41 C C9J] 
84. (4) Where the secoad offeiice is really 
an offshoot of the first but the two offences j 
aio not connected together by proxiinily of time I 
community or ptiriiusc of design and cootiouity 
of action a joint Inal of the persons conimiUing 
the ti'O offences would he illegal. 

35. Note. — Tina rule is aptly illnstialcd by ca«c3 
of theft or criminal nusappropiiation followed 
111 diapoaal resulting in the rcccitmg oi retainer 
of stolen property. It has been held that tlic 
offence of rccciring stoleu property dees not from 
jiirt of the same traii'acMon nitli tlio offence of 
tlicft, unlcaa they arc simultancons [1C N 351 
Theft and the diaposal of stolen piopcity will 
ordinarilj from part of the same transaction but 
there IS no iiccess.aiy infcicncc of connection 


Hut II here the person charged with retainer 
nr receipt of stolen property is piorcd to be a 
j>ir<iec/"i e<inii(ii« iiilii tlio attiial thief a joint 
trill! IS leg.illy permissible [OH 11 617 II A 
J 344 H 0 J 1S21 

30. False information.— M hero n Deputy Collect- 
or acting under tlic Lanil Ac(|ni<itiou Act com- 
pl.-iined nirain't tlio lessor nnd the lessees that 
they had giien fnlM’ information Incertaiii nnltcn 
stnteiiienta concerning certain lands nnder 8Ci|niaf. 
tiiiri, I'll'f that the nwit* fact tb»t th®Tf> wa* joint 


complaint against all the parlies uoiil'i not justify 
ft joint trial of nhnt iicrc c««cnti''l!y didinct 
trananctioiis [2!l C fl''5,] lint where two pcrs'ins 
on tlio successire daja laid f.il’C infonratioa 
btfoic the police impUc.afing the fame porfon 
in tixft of ccrinin goats held that the trial of 
the tlio persona tiniUr S. 211 I*. 0 was not bad 
for iMHjmnder of parties [27 31. 127 ] 

37. Lurking Housotrespass (S. 468 I. P. C. 
and receiving stolon property (S411.)— 
Uhcre the two aotn'-cd were sent up on n cb'rge 
under S l.'SI I* C hut the Mngiafrafe on falin? 
ciidente found tlint one of the two neen«ed was 
guiltv iimler R HI I T, C heM that the J0i“t 
trill lias illegal ns «lcn the M.agutnte found 
that R 45S iias not applicable to one of the 
accu*.eil, he slioulil h lie tried the two separate!' 
SI 1’. H 1£V35- Scei^ y. H 1105. (S3)A.h’ 15S 
(82) A. N. 215 

37-A. Ss. 457, 411 and 413 F. C,— The ac-n^ed 
S. D H and Jl were tommitted to tlie Smuods 
on the following charges — iir, f* H uofier 
, S 4.57 P. C , R. D R. SI under K 411 P C for 
d«abone*t po5‘es«u’n ttc. of «toUn property 
belongin'.' to 7 different per*ons • and R_U Rasa 
M oiider S 413 for Imbitunlly rceelving ao“ 
dealing with stolen property —liefil“fhat the 
commitmoiit was illog.al nnd inu«t be riiiashctl 
( fi3) A N*. 30 I (’S.5) A N 25G 

38. Contempt of Court.—lt la illcgnl to cotijniotiy 
try in one trial aereral persona accused of distinct 
substantirc offerees of contempt of Court It * 
obrioiis tliat tills priicedurc may haxc been pr«- 
jodici il to the caeca of the pereoDS thus Improperly 
tried, foi they would be piccluded from callinS 
each other as uitiic'see In support of tl‘®'r__yarion 
and distinct pleas of not gnilty,—>(f5) 

39. Pefamation. — Whore nccnacd noal ondSwbo 
woie charged with passing aud pnbhsli'ajr 
twnx dcfawiatoTs of the complainaiit were fn® 

I. .1 i. .J. ... . ,^as chargeil 

new apaper . 
lietweca a" 
illegal, as tie 
:oS i fo 3 and 

the offence committed by the 4th accused 
comnntted m the saii'o tiaii'action — 7 M. T 1"'^ 

40. Cattlo trespass and rescue of cattle. 

Certain persons ncro charged and triC'^ 
mittnig cnttle to trcspiiaa, and the same person 
tilth were cliargcd and tried loff<^lhcr for 

noting in rescuing tlie cattle nfter theu had been 

tmpoiinectl at pnotficr tune nnd in nno^her p'et'- 

But it was not found that the parties "hen the 

permitted the cattlo to trespass intended that i 
the cattle were impounded they would rescue tncio, 
held — that under the ciicumstanccs the actus^ 

ought not to have been ti led together.— 7 M i 

3G7[2GM 454 20 C 335 R ] . , 

41. person sesused of kidnapping 

and person found disposing b®!" ob.-* 
A pciTion accused of kidnapping a giil. or 
lining kept a kidnapped girl in 
cannot bo tried jointly iiiih o, person who is 
found disposing her off on n stihscriumt date, 
nnd is charged iiith tlio offence under R- ■41'.h 
ni3 P. 1. 1P0.1 
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4C3 


tYic 
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Uiart In 1 nn jiin«lictinn lo Irr iiiT«on« accinril 
of tiro sr'pinto nnc\ (Intirel oHoncm in Hie sjtne 
trhl —S') 0 

43. Criminal troach of trust nncl rocoiving 
property obtainoi by tho same.— A penon, i 

wlio comitiit’ n cnmitiiil frineh of rui l>e 

tried jointij irith nnoHn’r perion, i\lio ri*eei\e< llie 
prfip2rly ofitune 1 liy tlio Ircteli of trint 
on. R •■IT. 

44. Distinct oCfoncos of ohoating.— The tml < 
of p'T5fin>i jointly for iliKinct ofr.’tioe<i of rlientiw? | 
and the fmlon of llio tint of «neh prr>om before 
d‘‘Ii\err of jiid'rinent nro oinioied to »o 2f> nnil 

sncr'pc inp.jt. I'lOJ \ 

45. Causing hurt to throo porsons.— Where 

the two neen^eil were, in one el>n>j:e, churped 
with ei««iTvs hurt by duo to three olUer«, but >t 
app^nred tint one of them did not cni«e hnrl he 
rfio tml wo<« coneietod under ^ S’i I I* C f«e ' 
n'in? A ?o'/ii 2 of the .1 person*. Mil tint 

tho elnrpe u n Improper niid e\tri'r»eh- confii«t»? I 
find mmiit Ineo nroindired the neenred in their | 
trill {Oiniictlon ict n«Klo Itetrnl nnlerod) 
*7CN. Ill) I 

Illicit possession nnd illicit aelling.— j 

Where tlie illint po««e««ton of cocaine hj ll"‘ I 
"ccu'ed (5 4S of the lirnte Act) is nticontircieil | 
with nnd diiHnet from the ofTence of illicit scllmc 
olcnenlnefS BSlnftliO co.nccined n jmnt triiH 
of the ttvo nceiMcd it ille"ol nnd the ilki/iil'Ui I 
11 Tint curl'd cren if ilic •’.ociircd «hd wot ohjoct ■ 

2i)p n lou. 1 

47. Two fraudulent oxocutione of kabulyat. 1 
—Two nets of |ier«<ma cinnot under 8 Slfninl 
21 1 Cr P C, lie jointly fried m the rune c'i«e, I 

mereV liecuHo they Inre on tho ^iwie dote, nnd [ 

In order to defnud the same perron, • tccolnl | 
iiabulrnts, na (ho two kabiilynts an* separnfo 1 
friin«actii.n«, 21 C X T.'iCi 
Jp'nt trial of several witnesses guilty 
perjury.— Tlioiii'h A m <1 II may connpiro to | 
pirp fii.p oiidencc to the Mine rffeol H itli f ho i 
enmmon object of inducmfr a Omirt to liolicre j 
«nd hold to br. true that uhlcli n not true. ) 
BerertlipIoM the net of A in poitur into llif | 
"itnp^s.boT, fakiiiff nn oitli, nml Icllin" » lie, 
not any j)art of the patno traimrlioii o« tl*o 
"mdar but di.fant net of It A jmnt »nnl "f 
A and C would cantraacne Uio tcinnofS 2Pt 
Cf P.C. nether Inro not committod Ihe eamo 

effinee but diffiTPiit offenee* u iH.m the mmninv 

of the 71 2N' 117 Til j 

’‘W.it ro; 11 \v jt 10 ! 100 io*>. 2N r 21 
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40. 


60. 


4 A 2Cn (’ST) A N. : C M. 252 5 H U 5.5 j 
4 B. It. 5J Con 1 1 II. U P72 
Joint invostigdtioa.— Whero a Miigistmto 
htht A Joint inresli_'ntion in tho cn<fa of four 
ncou<cd pci*oii4 mill eoiiimittcil them for trial on 
chaii.'.'s under Ri 211 J U, -Kio nnil ll’.ll’. C.~ 
IIol I the ]»ro<edOjo uns illefr.tl — -Jtat t*2'>. 

Joint trial of soperato sots of persons.— 

The trial of tun sep.ar.lto nnd di«tuict oftenccR 
cORiniitte I lij si'iiariite set* of poisons nt differeut 
times nt one nnd the sniiie trial is illeji'nl. 
ir J I7'>. Si-'3s 130 1221’.!. 1011. 

Bl. Joint trial of the alleged thief witli 
poisons charged with rescuing him 
from lawful CUStoly.—When mio of the 
nctu-ol. I iu4bt in III!' act of committing’ theft 
M t< ro'CiJctl li' o otIii'M wliile bfins tnkeii to the 
tli.ma nnd vinu* uf tbo 1 itttr Mintcbrd nuny srime 
tlotln* fi»m the piTxi'ii uf Iho com(dnrn.aiit nnd 
the M.it:istrit'' iind nil of them jointly tuoof 
tIumiiiubrS' 225, .570 0 . tun under K 070 

I’ C uiid tli« u'limituni: luu on n ihni|re under 
22i V 0 

j;,/ bat the til i1 wn^ ilb‘>’il, beinff viinifed by 
riii'joiiMUi <>f I b ir.;i 1 Mb N SOI 
OiToncos ttndor Ss. Iil3| IPS and 211 
P. C \ jei'd •'■“I «f two or moro person* for 
otreiieii iindoi I") ]l>>, I'H nnd 211 P C (a 
ilhv'il. mid imi*t be f|il I^hfd ( h2J \ X J2» 

Clinreos under Ss. 103 and 405. rervmi 
ncniednl ujrciuii uiiihr Hi l')J nnd IV. P 0 
/iritb n (er<.nc>‘ M ii forifed bonil) einiiot bn 
imiitl, eommittidfuit.i.I ( S'-) A V IfiO. 

Six dacoitios committed by six porsons. 

aix pi r'on’i "Ti I omiiiitt' il for trial chiirired 

ttitb h««in,f c.m-min. il Pit ilmnti.a brUrifti tlm 

rith and Il'tb liniiir> If'I'l that thoionimit- 

nient mini }«• *l'i')*hi d mill sitiiniie tri.il*, h< Id 

(SJ| -V .V IM (M) t. ' 107 r 2^d 
S-I (M) t V 


6J. 


54. 


65. 


60. 


-Pci 


ilrndl* 




in.; bulb ji.arli' i to n 
iiiuot t e joiiillj tri'd 
Id III (rii d •! I'lrati li 


lt«y5 2 .> c 

h tv II 47 . 
1' It iwsl 


(bS) ^ N- HiO (''»>' '• 

' AI7 hO ’‘I l*t-' MH It 

.,W U .It 12 w a 7-1 22 
15 V n t>.''2 

Tolnt-tnal of throo separate acts of choat- 
itiir by throo dilloront porsons.—Tbri.. 

;‘,oi,.aiHn..-niw.r.-J..nt/y Irwd .ad ro„r,r>d 

cif tbne offincin of jbialiM/ 
h 420 1* r . lb- Krl. if rli' 

.llPtini t //Wd lb- join) trial wa. db c-al 
122 I’ It H'll 


• trrr- wJ.JIr 


IV. JOINT TRIAL-WHEN PERMISSIBLE. 

57. Joint-trial in conspiracy tJ^ses.—Wb.-^ 
irsi ra1 p-runns wc re charsred uiidi-f H* I2J, l-l*A 
ITI I P C ami wbeni tbe ebarpe mtr»l/ pnr* | 

^'rled to place bef.i-e the Court ijifrercnt a»|»ert« 

‘f «IenmetriTi*-i(ioii./irIf tl at the Joint tnal 
ff the i.ei.i-,1 n....,,.#..! /in drfferci t than.’*.* I 
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EirECT OF XOX-COMPLIAXCE. 


[Sec. 


otjeets nrc eviJcnco npainst each of tho others 

and this uJieHie ’ -** • "O — 

his entry into 
la his absence 
(S. B.) 8 C a 
(1871) 12 Cox C C III] 

Persons habitually associated for the 
purpojes of dacoity. — ronrteon pereona were 
tried at one trial and coiiv leted of an offence wndei 

tf. 

nt 

fonr diliercnt pl.xcis, and two of these d.icoities 
wcie aecumpmiod bj' niiiuler, hcM that the joint 
trial of all the accused nndei S 100 Penal Co<lo 
through not illegal, was improper — 68 P L Iftfl 
69. Charges under Ss. 411 and 414 P. C. — 
IVlicii a stole u article is criminally di'posod of hy 
one per'Oii and at fht none time nnd phire dis> 
hoTicsth rticned hr anotlicr, the two offences 
from part uf the samo transaction and the two 
persons can he tried jointly nt one trial 
23 11 412 

[IToto— Tint whore tlie offences arc distinct and 
ennnot be logarcled is eoinmiltcd in the same 
tnnsictioii ivjtlnn the ineaiiinjr nf S 23{l Cr. P V 
a joint trnl is illegal 

20 U 4 Id 

60. *■* , , r — . s <- 


the stiengtli nf an lucident winch was part of the 
Cl dince against them on tho charge ondcr S. 303 
n C .T 1S2 

61. Charge, under Ss. 409 and 411 P. C.— 

A person who cominita criminal bre.ach of trnst 
can bo tried jointly with a pciaon who receiros 
the projierti obtii'cd by breach of trnst 
can 317 

62. False charge preferred by two different 
persons on two succ3ssire days. — Where 
two porsmis preferred ii f.iUc chaiges of stenling 
pmt, the meio fact tint one them made the sUte- 
iiicnt on day and tho other on tho socteeding day, 


would nat m.ikc the joint trial of tho two persons 
under S 2111’. C. bad for misjoinder of pirties 
[27 M 127]. 

03. — *■ 1 r^^sons who 

• ' • ; Tho held a 

who did 
h--M, that 

n joint trill was an illegal under S. 239 Cr. P. C. 

364 P, L 190C 

04. Two persons cheating several persona.— 
Where two accused persans (the Kulkarni and the 
Patll) conspired together and cheated cerhia 
pei^ons on the same date, hy asking them to j'ay 
certain small Bums in oxecss of of what was pro- 
perh piyable hy them ns assessment, hchl that 
there was clc.ar jiroxlmity of time and space and 
clear continuity of action .and sutlici’cnt specific 
community of purpose justifying a joint trial — 
•ill! 117: 4BC. 712. 

05. S.408 and 400—109 and S. 420— 511.- 
A ticket collector handed over 2 u«cd lickets to 
n confederates and the latter thereupon prepared a 
f.ilsc claim for refund on piodncing them boforeo 
Ilailway nnotliority The former was clnrpM 
under 8s 108 nnd 120 rc.iilMithR 1091 P 0 
and tho latter under S. 420 road withS 511P.0 

there liad been no misjoinder, tlio offcocM 
chargeil were committed in the same transaction 
nnd tho case foil within tho pun ie« of 8. 210 
Cr P 0.— 38 C. 433 

08. Principal and Agent.— S 230 clearly allo'VS 
an agent to bo tried m tho same trial ns the 
principal, .k licensed vendor who is punishable 
by implication under S 5C of tho Bengal Btciso 
Act 1000 may bo tried togetlier with his ogent who 
commits the offence. The case is one of abetment 
hy implication [15 0 J. 092] A person who had 
license for the sale of opium allowed another "ha 
had no license to sell the drug, had tliat their 
jouit-tnal and conviction under .8. 9 of the Opiei" 
Act was lalid .as thej acted in t)io course of the 
transaction [113 P. h 190G] 

07. Approver and other accused. — An approver 
whose pardon was forfeited may be tried along 
with the other neensed. 

(’OS) A X 259 


V. EFFECT OF NON-COMPLIANCE. 


68. " ■ ' ’Jille- 

1 ren- 
under 

■ 25 M. 

Cl (P.C.) ('72 -'02) L 11 275 

69. Waiver does not cure irregularities. — 
Where Criinmal proceedings arc substaiilially bad 
ill theinsilvcs, tliu defect will not be cured by 
any waiver or consent nf the accused or their 
ploaiUrs -C C.OG [ Fg 2 C.?.)]- (in which on 
stpamte committals of the opposing parties in a 

I not, the Sessions Judge jitdii nlly mixed up tho 
two trills) • S,r l IJ U 33 (3'.) 7 H K 527 (531) 
12 C N no 15 C. P.Or, t ofsfl 25 51. 125 7 5f. T. 
2'Kl. U A. J. ISK. I p. L 1905 : 15 0 P. 53 4 
N. 71. 


70. Irregularity when curable. — Where A. B 
and 51. were jointly tried for having committed 
three dacoities on the same day and 51. was fur- 
ther tried for an offence under S -52? I P. C 
21'J 

and for reselling a piisoncr from police custody, tho 
charges being kept separate nnd the opinion of 
tho assessors separately recorded on tho charges 
which affected 51 only, .as distinct from tho 
charges nffecting nil of them J/r/i? that the trial 
was illegal, but the illegality was cured by 8 
637 loftii ns tho accused wcie not prejudiced — 7 
P. K ll'Ot Sr- U A. 502. 

Uoto,— It IS doubtful if an illegality can be cured in 
view of the Privy Council ruling in 25 M Cl (P. C ) 
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EiraCT OF XOX-COMPLT\XCE. 


olijects are cnilcnce against cacl» of tUo others | 
and this vhether •<iieh acts t'ere done hefoi* or aper ] 
lii3 entry into the comb>nation m his jircsence or 
in his absence [ I’ll- Jfo-iLirj.c J. >n 115 C K 1105 I 
(S. B.) • h C and P 207 (IS>2) C Cox C. C. 131 . I 
(IS7I) 12 Cot C C ni] 

68. Persons habitually associated for the 
purpOJOS of dacoity. — roisrteen persons were 
tried at one trial and com loteJ of nn offence under 1 
S 400 Penal Coile for liaiin;; formed into it pan}' I 
for the purpose of habitii-iUy committin" daioitj | 
Between the Ttli'March lOOS and loth Defeniher 
1900, four serous dacoities wcie committed nt I 
foul difiereiit pliec®, .ind two of these dacoities j 
Mere aecouipanicd 111 murder, Arf I that the joint 
tual of all tlie accused under.'' PX) IVnol Co Ic , 
tlirousli uot iilo"rl, u.as improper — B'' P. I. 1911 
60. Charges under Ss. 411 and 414 P. C. — 
Win n a stiiU'ii article is criininaUr di'pO'cd of by 
one per^uii iiul nt fAe > im» ti'«< «nd pf dis- 
honc'ih roci’i\<.d be another, the two offenci-s 
freni puit el the sime traii'action .and the two 
pi'r'oiis can be tried jointly at one trnl 
2S U IIJ 

[Note— but nliero the offooees are di'tinet and 
cannot be ri'ffnrdcd as •.ommitted in the same 
transaction witlnn the me imn,j of 219 C* p <• 
a jiiiiit trial is illejial 

29 11 4 in 

60. Charges under Ss SOS, 411 and 412 P. 
C.— There it no mi'jolnder of eh.irgi‘s where s.imo 
of the nceu'ed who were cbarjred under S .W p C 
were elnrtrcd abo under S 4ll and 412 P C «n 
the btrcnvth of an lucidcnt winch was part of the 
I \ lb nee ajraui't them on the charge under S 39T 

lie J 1S2 

61. Charge, under S3. 409 and 411 P. C.— 
A person who commits criminal brearli of trust 
e.tn be tried jointly with a peiNon who reeeiros 
the pii’perfr obtsi'.eil hy breach of trn«t 

BBC 017 

62. False charge preferred by two different 
persons on two succasstro days.~Wlierc 
twii poroons pre.irred a false chanres of stealing 
coat, the mere f icl that one them mad" the st ite- 
iiieiit on day and the other on the sncceedinj day, . 


[ Sec. 

would nol make the joint trial of the two penons 
Under S. 21 1 P. C. bad for luisjoinilcr of parties 
127 M. 127] 

03. Joint-trial of liesnse© and persons who 
sold without license. — When A. who held* 
llceiise for the rale of opium, allowcl 11. who did 
not hold such n license, to fell opium, /i-'M, that 
a Joi/it.frnI ir.a* an i}}ei.'al under S. 239 C'r P. C. 

301 P. L 190G. 

04. Two persons cheating several persons.— 
Where tw o accused per«ans (the Knlkarni and the 
I’.itil) conspired to/cthcr and cheated certain 
persons on the same date, by nslin" thtni to pr 
certain smalt snms in excess of of what was pro- 
perly piy.able by them as n««e»sment, hetii that 
there was clear proximity of time and space *ed 
clear contmnity of action nnd snSifient speciL' 
commonitT of purpose jnstifyins; a joint trial — 
nn 147' 40 C. 712 

05. S. 408 and 400—109 and S. 42C— 511.- 
•i tkket collector I anded oxer 2 K«cd licketi to 
n coiifcdemtc* and the latter thereupon prcparcil a 
faUetliim for refund on productutf them before* 
Itailvray nnothority. The former was charged 
under Ss iQS nnd 120 read with S. 109 I P C 
and the latter under R 420 read with S 311 P C 
if.M there Lad been no ini'joinder, the ofloucM 
char’ed were committed in the ramo transaetioa 
and the ra«e fell within tho pun iew ef S. S39 
Cr P C.— 3'4C I'jJ. 

08. Principal and Agent.— 8 239 clearlr pHowi 
nn asreut to be tried in. the same trial as Iht 
princip.tl. A licensed rcndor who is punishable 
by implication under S 50 of the Bengal Exci'S 
.\et 1909 may be tried together with his ogent who 
commits the offence The ease is one of abetment 
by implication [15 C J 092] A person who had 
liesnsc for the sale of opium allowed nnolher who 
had no license to sell the ilriie, had that theit 
jomt-tnal and conriction under S 9 of the Opium 
.\rt was ralid a* they acted in the course of the 
transaction fll3 P L 190(5] 

07. Approver and other accused.— An approver 
wIiojC pardon was forfeited may be tried along 
with the other necu'cd 

(08) A. N 259. 


68 . 



1 


V. EFFECT OF NON-COMPLIANCE. 


Contravention of S. 239 amounts to ille- 
gality. — The jwut tna\ ©{ j.cxetwl acen-ed ten- 
ders the trial invalid, exoept in CD«es falling under 

S 2a<» n( thcCiKle ( 4 K 71 • 15 0 r. 33 25 M 
Cl (P C.) ('72 - tij) 1. U 275 
Waiver does not cure irregularities. — 

U here Cnininai proccodings are substniilinllj bad 
in themselves, the defeat nlll not lieeuredby 
any wuirer or consent „» the nernsed or (heir 
pl.n'brs— OC 90 [ >'•. o C 5 . 1 ], (m which on 
aipamte eomtnilfaU <4 the opposing (variies in a 
not, the S 's.iona Jvuije iildiciallv mixnl up the 
two tnab) . .'\e I I) !• , 5 -) - jj 5^7 Mj) 

l.*C A 140- 15C r.bCiofsa25M I255 7 'm.T. 

- /‘t n A. J. Us. 4 p. L 190*.. 150r. S3;4 


Irregularity when curable. — WTiere .L B 

wwd M were 3"\wtly tried for Laving committed 

three dacoities on the same day and M. was fur- 
ther tried for an offence under S -5^ I. P. C. 


557 I'ofen fts the accused were not prejudiced—'. 
P r. lioi 5f? 14 A 502 

is doubtful if nn illegality can bo cured in 
Tiew of the Privy Council rnbufrin 23 hf 61 (P. C ) 
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In 5 P P: 1900 tlic CIikT Cuatl cjj.n-wa 

the opmiou tint tliO I’riTv Couiioil ruling went too 
far 

70. Strict camplianco necassary.— The proM. 
sions of 213 nnil 239 Cr I’. C. as to framing 
of ehirfrcs must be «trlctfr observed Any vio- 
lation ( f them IS an illegality and cannot be leme- 
died by 537 

2 Weir 303. 5 51 20 33 C. 1250 5 C X 291 
Glo P. h 1901- 10 P R inOJ 17 0 X 419. 


71. Rotrial.—It w as not iiitcmlfd by the order om 


VII. MISCELLANEOUS. 


72. Joiat accused as 'witness against eacli i 
other.— Where two prisoners are being tried to- 
gether for different offences committed in the 
same transaction, it is improper and illegal to ' 
take one prisoner from the dock and ctaminc him 
as a witness acainst the other — [5 CL 574 15 
C. P. 112 {I13)i Where the trial was teparalt 
because one of the tn o accused persons was un. 1 
known when the case against the otherwas taken 
np, it was ficM tint a Magistrate’s procedure in ' 
csamininc the accused in one case as a witness in 
the other cose was irregular— [9 Dur T 1351 

73. S. 230 governed by Ss. 234 and 235 Cr. ‘ 

P, C.—'s 239 IS gmerned b\ Scctnnis 211 and 
235 Cr I' C, as the prOMsmns contsincil ni tlic 
former part of ctnpirr \1\ apjily to all eliarg* s 
filling umlor that seetion II \ J iss 

74. Objections to joint trials when to bo 


taken —Objections to joint trnls ornny- other 
kind of procedure w Inch is alleged to pr’ej'udico 
the accused, should bo taken when the charge is 
made, bejoic r/,e Ji/dye iioc* mlo tUr meiiN — l7Cr 
^77 (4) 

75. The charge need not allngn “same tran- 
saction.’’— It IS not neccss.ary that the charge 
should contain a ststPinent ns to unity of transac- 
tion— 50 U 49 

76. Jut^mont in cases tried under S. 230 
Cr. f*. C.— The judgment of nn Appellate Court 
dealing with the ease of several accused, com irted 
»« n tnnf, must show on tho face of it that 
llic ca«c of each accused has been taken into roB. 
sidcfotioii and must contain a statement of the 
reason* for the finding* as f.ir a* neeessarv, to 
show that judicial attention ha* been hostowril on 
the case of each accused —.13 C 1 13. 


240 . ^VJien a clinigo cotitnininir more lioacK fnan one i« fr.tmcii ngainst tlic same per«nii. ami 

Wlthdrawl of remaining charge* on hen a conxirtnni lias lu-en had on one or more of them, the 
convietion on one of .several charpos cornphtint, or the officer e.mdnctin'.; the piaiseeutioii may w itli the 
consent of the Conrt, s\ itlulr.xw' the remaining charge or rliar^es nr the Cimrt of its n\\ n aeronl 
niay atay the inqtiiry into, or trial of, such eliar^e or Hiaive* ^ueh w itlulifiw.al «!iall lia\e the efTort 
of an neqiiittal on such elmrgc or clnri'es, unless the esiinietnm he nsnh'. m wlmh e,i«e tlic 
said Court (subject to the onlcr of the Cmirl sottini* aside the roiiMctiuiij may pni. red waih the 
inquiry into or trial of the char;jc or charges so withdrawn 


Notes. 


Application of the section.- S 24 o apj-lic* 

to a case w hen o person is neeused of several 
offences and rot n ca«e where several formal 
charges haip lu’Cii drawn up by the Court aeumst 
him It may also apply to n case in whirl) there 
are char^re*" of sovi ril di«tiiict offence* eon*ti 
tutcl bv sei.aratc nets or « ne* of act*, eg. 
charges' falling under S 214 or P 2t5 9ul.i 1 
Itut It dtH** not npplv when there are several 
formal eharges founded upon the same act or 
sene* of net* regarvled in .liferent B‘I»ects, ey, 
charge* nnd. r j.jb* 2 and 3 or S iP. — 

12» P. R IV"''] The section appliea onlv to 
charg.'* forinallv framed und.r Chapter XIK of 
thi.C-.le. [loe. r. 1]. 

Tho separate charges must have been i 
framed in the same case.— The permi.sum I 


to withdraw «.no of srairal cljrgei agjinit an 
nceu«cJ p' rson all'wcill.y v St'loflheCr I' C 

otity applie* to cliarge* nyn*.' 

■ a fl.e »i.M»ra«r« and not to sejneiite charv-e* of 
dutinct of. lu e* in diff-renl rase* — Rat 3''.*. 
Rat *.177 0 >l T to (•!) 

3 , The consent of the coart.'-C'nmnai Cvjrt* 
li-ive *H|aa!lv with C nl Coarts, inl.err-fit f.jwrr to 
nmclJ tleir pnml ire, subject t.> a’atut'irT 

j»icivi*i *n* t.) enable t!,e-n 1> «l se' ar/e their 
fonctOJWS a* Court* r f Jot*|i-e A / v..*.* if Cvsrf 
1 IS I e-r 1 ,» j,rrirut the j r '»e»-a'»e-i tj w.'hlrair 
chitve*. tli» j 'rl-r cf wl i S is r’oeete-! |., a* 

[/’re Jf.-ie-^ee/ ,n lOC -v IHO (S.D )J 

4 . TThyiho consent of the Court Is neces. 

Bary.— Withdrawal tf 1* the ^ ,f 

fsily cne jiartv t> 1’- |.r e— *• Lc? — r, - . ti» 
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I'ROCEDURi; IN SUMMONS-CASiy?. 


[ Sec. 


complainant * • It !■« quite intc)Ii»i1>lo 

m tlie case of the witliclraual of A complaint, the 
Legislature should hate imposed the necessitj 
of obtaining the permission of the Magistiate 


Stago at whicli a charge may bo -with- 

draWtl — V ihargo cannot bo nitliiliairn after 
the Judge had summed up and the Jury letumod 
their rerdiet [Kat 2SS] Wlicn the cmlenec on 
.ill the chaigcs nio rccoided, and the pleader# 
hc.ird, tho iseisious Judge, under S 297 

sum up the uholo of the cridence, and the Jury 
should then he loquired under S 3{yt. to return 
a rcrUict on all tho chaigcs [Hat 29fi]. 

■When charges should not bo dropped.— 
lieu a Com t cousidci s the endence eolhcicnt 
to connit ,\u accused person uuder more than 
une nffeiuo midci each head, it should not rocoid 
a foimal coiiMctioii under the first head nnd drop 
tho uthi’iK, but its best procedure 13 to convict on 
each head of tho charge and pa«3 concurrent 
bcntcncos [Rat 10] 


7. High Court may on appeal stay enquiry. 

Ill a case of criminal breach of trust iii resp' ct 
of 10 receipts of small amounts, tho High Court 
obscrird that the Se«sion3 Judge acted veiy 
properly in coiiRning the trial to tliroo of *nt!i 
leccipts and also directed that tlic prosecution 
in reapect of the receipts of other items I' 
Ktmjcil as the sentence of t« o j car’s imprisonment 
already inflicted, «as siiRicient to meet there. 
(|iureinculs of llm case.— 9 C. J. 2.i7 

8. Stay of enquiry by implication.— When a 
Magistrate merely convicts the accused on tho 
first charge and specially icfralus from clenling 
with the second, the trial on that charge 
may be tahen as stayed, and a 8iibsei|iieiit trnl 
on the second charge, on the coimction being 
reversed, on appeal, will not be barred by S 403 
Cr.P 0— CS”) A.X 8 

0 . Prosecution should not be compelled to 
institute a second prosocutioa — Hiring 
<11*011 with tho ci«o as it has been tried by tlio 
lower Court, m appeal or reriaioa, the superior 
Court will not be pistilieJ, eiccpt in cxesptionsl 
c.ises, Id piring orders for tlie fiitaro proceeilingi 
of tho Ciown and the oaecutire duty ot repealing 
the prosecution vrhero the first trial breaVs down, 
— 4N 71. Si’S 12 0. N. 240. 


CIIAPTEn XX, 


Or THE Trial or Scmmonr-cases bt JlAnisTitATF-. 


rrocediiTC in sumtnons.cascs 


241. The following proeoclure shrill be observed bj* 
trates in the ti'ial of sammons-case'! 


Notes. 


1. Application of tho Chapter. — This Chapter 

ilcals oulj with the trial of summons cases 
A warrant case being a graver oBeneo connot 
be tried under this Chapter . nor can a sntnnions 
rase be tried under Chapter XXI which deals 
with tho trial of warrant cases.— 7 M 454 (4oG) 
See 22 n 711 

2. Compoaito Cases.— Where two charges arising 
out of the same transaction are made against 
nn aecnsed pc”son, one of which is ft summons 
case, and the other a warrant ease, the case 
should be tried as a warrant case 

11 C 01 3 . L B 113 

[Koto.— If tho complainant is absent, the proper 
order wo dd ba a discharge under 8 231 Cr 
1‘ C and rot an a'-ciuiftal under S 217 Cr P. 
C [11 C 01 22 B 711 (713)]. 

0. S. 233Cr. P. C. applies to trials under 
this Chapter.— The principles of S*. 211 and 
tho sections nientiomd in it apply to trials of 
summon* casesundir Ch XX of the code— 3 L 
11. .72 (V.) [P.B]. 


4. Summons cisa cannot be committed 
to the Sessions. — Where a Magistrate com- 
mitted a person ch.arged with offences under 
Ss 352 and 147 I P. C for trial at the Sessions, 
Acid that there was no warrant in the Criminal 
Procedure Code tor the commitment of Summons 
cases.— (’00) A. N. 26 

5, EfTeot of trying warrant cises under 

Ch XX. — Tho accused charged with an offenco 
under S 0 of the Opium Act ( I of 1878) was 
tried nnder this Chapter and called upon to ple.ad 
before recording evidence in «up, ort of the pro- 
eecutinn IIo was convicted under S 243 on 
his own Admission without even framing ft 
formal charge Held tint the piocedure was 
morn than nn irregularity nnd had occasioned 
ft failure of justieo — 21) M 372* sec nlso 5 M. 
T. 201 

0. After issuing summons, procedure can- 
not be changed —Once a .Magistmte lias 
issncil ft Bummons for nn offence punishable with 
imprisonment for more than siv months, he 
cannot change lua procedure from that proscribed 
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for warrant ca'es into that provided for summons 
ea«e«, on an e<tiniate of the provocation oidcnco 
—17 r. R. 1SS7. 


7. Cases under the Municipal Act, being 
summons oisos, should bo tried undor 
this chapter.— See 2 r. R. 15?0. 


242, When the nccti'ccl appears or is hronglit hefoie the Jinijistratc, the paiticiilats of the 
Substance of occu'ation to be offonco of which he is accnseil shall he stated to him, nml lie 

**^*^'^- shall be ji«hed if he has any canse to show why ho shotihl not bo 

comictcil ; hnt it shall not he necessary to frame a formal charge. 


1. Meaning of “substance of accusation’*— C. Eccard of the plea.— Process nnv ivsool 

It IS neccssarv that the accused shonld hare n npainst the ncciKcd under S r>0t5 I I’ 0 niid he 

clear statement made to liim ( 4 ) that he i» nbont nas Jrieil under the section but Ins plea was I'i't 

to be put on trial and, (t) os (0 lAc pffence or rcCor«K*»l ffi-M— tint the plc.i of the nccii«<'d 

ron^fiftitiiig ae eifeucc nitb the commission of should linvc been taken under S CO? nstlioli'v 

SThicb he is accused [4 C C03] proTMle* tint tti siimmoin ei«i«, /hr /irtf 

2. Proo3duro.-Tli.- r»">t (, , the fact, .htcl. Tho "'.wLrr Irihc 

1.0 ac.„.c.l ..required to d,.prorc) .l.oul.l Ic , „cc».,l,.u met 1... r,.c..r,M ». 

r/Mrli, e,r;.lainc.l in thosame way a« the issues in as wos.ihlo m il.r 1 f;-> -<1111 

a civil suit aic csplnined to the parties ('ce l*nnj- . 

Cir Ch 12 i'231] When an ncca*e<l person i« ' / 

called upon to mako his defence, and snch Bcco«ed 7- In mixed 01S09,th0i0 should bo n Written 
person IS nmlr/cndptl by competent counsel, the ^ ClUirgO.— lu a lavo lu nhieU the ftcv««i\\»on 

trjiog officer shouM eiplam the rhoa; eoimvts of tno p irt», vu. a eli irffo of an nfTeneo 

atjainst liim, and ascertain whether he fully com ■ Irialile ns a « arrant rase, nml an nceiisiitinii in 

prchcmls them in order to true him nn opimr | nsjyclof an offeiue triiihh' a« a summon* ciiim. 

tiiiiity of rebiittinp or refuting the clnrjre (Oodh (vjf.ollemes iitnler S* BTH nml IH I 1’ 0)thi’ 

Cnm Dig 11] I litterolTencesIiimlil nist) form part i>f the clmr>,'r. 

3. The word ‘ebargo’ as used in S. ^142 Cr. I — -»0 iM 

P. C.~lt IS clear friiin 8 2.^0 (1) Cr P C tint I 8. Tho ecctiou applies In principle <0 

111 n n arrant case, tlie trial does not Iwgiii /iD <■ Security prOO lOdingB,— \ Magniraio pr"' 

lift* been /'fliiicd, and the nceiised claims t« ' reidmg umh r s 117 i>" nearli ns prartlcslih' 

1)0 tried In lummons rmr* the tiifitnn/ton /‘rrr. m the same waj as iinihr 8 212 Cr 1* C. has 

cribcd by S-2lio/ /fie Corle /iiHr* {/he fiforr of the lo ftalo to Iho arnised the parln’iilars of tl'*' 

/oriiitil fli/iryc The nord ‘charge' must bo m ••tor ogamst them, nml ask them if llir,t cmihl 

similarly interpreted in Ss, 233, 2t2anil2otCr i »how ,au«i' wli) ilu'> imt ho ri'<|iiiri'<l 

P C. appears from S 4(1)— ‘)K 42 I lo <xo<nte b.iml*— 7 M V IlOt 

4. Duty to explain the charge -Mag.sirnt.-s 0. District MogJatmto oinnot order poUco 

trjing eases under C!) WofthcOmle must not enquiry oftor Magislrato hasnctotl under 

only state the charge to the accuseil but «f»<> 8.212Cr.r. C. U Ihti' u Miigi’tralc Inn ni ti d 

e,,lni„/iiUi,ro him The rrconl mr,,/ fh..r , umh r f's 2l2aml2H0r P 1 nilh r- f.-n or.. |o 

/hM has bccH .rone [(72.'P2)I, II .VU] » .n-e umh r h I') oftl,, 1.,.,., A. I (Mlr'f 

6, BrlUsb, s-ubiocts — Iw the case lo*. IM nil's' ail im'lM.Ml.V i?i ' o.'' ' 

of Kuropcan llntisli siitijeets, a formal charge i« ...iinii m il,. .im, 

necofsarx before tho trial can go on S I'il (l) ^ 

‘ ^ IV 11 lisiv 

243. If till- iKvU'til nilniits that In* lias (ouiinittsal the ofT. ii« « nf » hn li }io is m 

Cmiictinn on ndnii. .1.111 <if tiiitli nilmissnm »Jmll Ih nvcnhil ns m «rl\ ns {H»Mii]i in i 

'f accusation IImsMis him nml if Ik -li-ws i... m,)1 n. m . m.,- « h, 

Hot I'C c<)U\ icteil, tin- Mniristniti shall mniaict Imn m ■ .mliti/li 

J'rojiovf tf tmir/itf turn f* ftt /Ar art fft/N, In foctlon 2*3 • 1 1" ■ ” > *-.-1 l.ril, m r !• <1 
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[Sec. 


2. The plea must be recorded at once.— The 
n'lmission of flie accused must bo rccordtd at 
tlic time it is inaile .•sncl jo the wonts of the 
accused os far as possible It timst not be jirc- 
pared saliscqnently after the cIq^c of the trial 
from memory or from rough notes [15 M 83]. 

3. £7xaminafion of accused not imperative 
when written statement is filed.— When 

a written defence is filed in n eiso tried ondcr 
til XV (=cli XX of the Pjesent Code), the 
Jliigistratc la not bound to tahe down tho defence 
of tho accused bj persoiiallr es.ainining him 
IG tv R 53 2 V 11 18')0 

4. The section Should be strictly complied 

with. — It IS of tlic utmost iinporfancc that tho 
terms of tins section shall be most slmtly 
complied with, because the accused 8 tight of ap- 
peal depends on whether he has realix pleaded 
puiltx or not If iros no ilr-uht /.ij tiuit »ro«OH 
Ihril the Le./ieUifiire lei’/oircd (kut fheetacfvonU 
<ite‘l hy the nrrii-nl in /ni }ileu, ehnul'l, ti* HCatly 
'M po^'iile, be rceurifc'l 

( 89) .V N 81 

5. Self-exculpatory statements. — When au 

accused person mahes a &c!f.csculpatnrx statement 
lieforc the framing of a" charge, the Magistrate 
slionU! take ilcixxn the pica of guilty in //.c/or«i 
()/ invl and in tho e’cact xxoids 


nscxl bv the accii'-ed in answer to the charge. — 

3 B K 999 : 2 P. K. 1890 . 

6. The section applies to security proceed- 
ings. — A statciiieiit b)' the person called upon to 
show cause in security proccediugs, exprC'Sing 
willingness to furnish security, should be duly 
retortlcd under this section — 17 31 J. -138. 

7. Plea of guilty renders record of evi- 
dence unnecessary.— In summons cases, 
whfie the accused pleads guilty, there is no need 
of recordin'; exidenco. — Cr It. 23 of 21—2 — ‘90 

8. What amounts to a plea of guilty .—A 

plea of goilty must be uncfiun ocal to bo the basis 
of a conviction. Where the acen»ed x\ Inlc profes- 
sing to pie.id gnilfx-, denies some of tho C'^ential 
ccinstitaeiits of the offence, the plea cannot be a 
legal basis of a conxictionfCr It 5 of U-4.’02] 
Vague admissions and requests fur pardon cannot 
bo twisted into cotifes-ions of guilt [ Cr. It 5 of 
IS— I— ’0/) 

9- Admission beforo the Police. — ivhoro there 

1 T. 1 S no plc.a of guilty on the jiart of the aceoseJ, 
and no xxit«c««c8 xvere esammed for the prosecu- 
tion, and the nctn«eJ xvas cvamincd on oath and 
the Magistrate relying upon au ndmi«sion alleged 
to liar" been made by tlic accused nnd recorded 
•n n report xxTittcn by police ofllcer in another 
0.150—//"/^ fhnf the confittiim wag xx holly irregu- 
lar and must be set aside — 9 0. N 816 


244. (0 H tlio .lecnscd doc* nol make &utli admission, the Jfagi'strato sliall pt-oceeil to hear 
rrocewe n lien 1.0 iiicI.nUmi.Mon f lie complniiianl (if nnj ), »ml laCc nil snch ovidenee M nia.v be 
18 made produced in snpixirt of the piosecntion. and aKo to hear the 

accused imd take all siuli os ideuce as he pnxlnccs in his defence. 

CiJ Tlie Jlfl^islmfe may, if ho thinks fit, on the application of the complainant oi acensed, 
issue priicc-s to compel tlio ultciidancc of any witness or the prodnetion of any doenment or 
other thini,’’ 

f3) The M-igi-itMte may, hcfoie .summonin'' anj*^ witness on .such application, require 
that Ins icasyiiahle espense*. inenticd in attending foi the purjHiscs of tlie trial, he dejiosited 
in C'ouit 


I‘rojtosc<l to tho sectiou, — In section 244 of tho Sind Code — 

( /) III “III. Vif/i'()i (IJ, bef jtc (he It Cl (In “// the ntC’'*f«l” the 1'Olds "If lb'' J/''SF''Il UfC ih.f'. /I«f CO In ('/ the aCCU'E'l 
umlcj the j/;<f(3niy ecclimi, <»” Witill be i»*r»Vci7. 

('.) Ill mil) ncctioii (2) hi the jiot'ls "proet'* to comjkI the nI/c«'I«HCc ol any I'i'Oif'* o< //icp.oifr'iln/ii the 
I'-ord'* “« iiriiiiM.ii(/« III any nihun diictfiwj him to ntUnil oi topiiNluct’ ehiill be 'mIi-'IiIi'/ciI 


Notes, 

. ^l. Moaning of “shall proceed to hear tho 2 . 

. COinplaint.”“'Tlio t-cction dors not ray that 
the complaninnt tiim«clf has got to lie cxamiixod. 

It niorclr •"IX s thnt lie eliill be hc.ird. There- 
fore till' lion cxnmiiiation of the riitnplaiiiant 
iliMii lint xilhte the xxlifile of the proi cediML's 
Where the coiiiplniinnt xxns not rxnmnieil on 
ncooimt of illuoi's nnd c'iii>.ei)iu iit iiiahility In 
uirt cxiileiife, h' Id thnl the mm eaniiiinalioii 3. 
c 1 ii1d not he II ground for sitting ii»!ile IliPtini. 

Xicli'in Jl Cl. 2 ‘.’ (C). 


Duty of complainant to prove his caso.— 
Where an accused person denies (ho truth of 
tho coniploint made ngainst him, the 3ragishate 
imgiit, under this, section, to hear tl,o coliiplainniit 
«nil his xxiluc's Until ho does so, lie ha> no 
jurisdiction to leioul an older of ocipiittal— 2 II 
I, (.S N } wlR A 2il • Kat 51'l 5 31 ICO- 

21) 51 SRS 
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lias Ml) discretion ill the iiiattci. GW J{ “.j.l 3 W. 
R 53 i 4 B L (np]ix) "7. 

4. Magistrate to enquire if accused has 
witnesses.— Wlicre tlie record did not show that 
any cnqniry n-aa made of the nccu'cd ns to who- 
tlicr lie had witnesses to produce, the cons letion 
was set aside— 7 P R ISSl 

6. Magistrate under no obligation to com- 
pel attendance of witnesses. — Under S 
24t(2)Cr. r C a Magistrate I® iindci no obliga- 
tion to i««iic procc«s in a summons ca«e to tompel 
the attendance of n witness ou the application of 
cither side —[21 Cr 3S.) (A) 10 W R 3G 14 W 
R 7G ] Where the complainant named covcr.il 
witnesses but pioduced only tn o on the d ly fixed, 
the Magistrate was not wrong in law m deciding 
the case on the eiidcnco of those two witnesses 
only. [ 15 W It h” ] He is not bound to isxiio 
process to absent w itnc««cs [ i(iir/ 4M 11 (•ipp'i) 

6. Duty of accused to como ready with evi- 
dence- — It IS the dati of the accused to proilmc 
his witnesses on the day of the trial Iflieie- 
quires processes for their nttendince li« should 
apply before the d.ite of hearing [ 1 4 W It 70 ) 

7. Opportunity to produce witnesses should 
ordinarily be given.— The .iccu«eil i« iirima 
niy responsible for the produitioii of Ins ixiihnei 
on the dj\ of hearing but tin Com t should, is n 
matter of preiniition at the conclusion of the i.ise 
for the ]irosecution, nseert.nn from the iiei used 
whether he his an) wilnessiH.indnottonfuse 
to give him n further opnortaiiite of bringing or 
tummoiiing witnesses wlio insi not be present in 
Court unless tt appears that tlicr nr<- not 
inateiial or that the accused has been wtlfnlh m 
gligent in the imtter — Pun; Cir Ch XU p 211 
Sir” 1’. 11 It'S! 

8. ‘ ‘ : 


rases to cinujiel the ntlcudancc of a witness ttl* 
ready summoned — 30 C 121 . 6 C. X' 5 IH 
0. Magistrate cannot direct application 

proaosa to bo ‘‘filed”. — The Magistrate n" "t 
cither grant nr refu«c the application and '’"t 
merely “file” it — G C X* 5 IS 
10. Magistrate bound to oxamino witnesses 
produced by the parties.— ^\'hero a 
li.is not been disjiosed of under S 203 loijna, Aud 
the complainant's witnesses liace been suinnio*'*;'! 
.mil tendered bv the compl.iinatit, the Court 
hound to cxaiiiinc them and cannot Dciput ^ 
accused on a consideration of the complainant** 
st.itcments alone [ 20 M 3S.S 2 Weir SO^ ] 
Where n Magisti.itc refused fn allow the exam'*'' 
ation of a witness who hid been tendered o'* 
behalf of the nccuseil, /ith/ that the coniict**’" 

X WAS b.ul and must be set aside [4 11 b (.tjipx) ] 
Wlure both parties an- in nttend-iTiee with tl/*^'f 
witnesses, a Magistrate i« bound to proceed unti^f 
Ss 242 and 211 Cr J’ C [Sec 2 B L (S X’)x'3- 
1 1- No unfavourable inforonca for failure to 
call witnesses. X’o unfirotiraMe infcrer’Ce 
will lie drawn ngainst tlio nieu«cd for failure •<> 
call nitiiessos on his behalf SC 121 10 C l/O 
S-i ItatGsa 

12. Pr0C3SS»fe03.— Vn oidi'i hx u M igi«tinte rtfi**' 
ing to siimnii’ti n itnes^es for tlic defence, witlid'it 
their expenses being p lid b} tlin accused, thoiiffi* 
bgal. (.■■■luld bo pissed len spinngtr [7 P 
IMIS x/x ly I’ 15 isqs] Whin ii comphina*** 
fails to |)ay fe» for xiinitnimiiig xMtnei'ses, 1^*^ 
.Mngistnie inim deal w itli the ease on such cri'i" 
eiiceasinax lie before him He lannot duDii*^ 
the ease for di f.iiilt [*i M IfiO] The power co*'* 
tirixil b\ S 211 (i) .i|>p1ies lu Rumiiiiiiix innox ont/- 
It IS no niqiln itmn ti>ca<is tn ihle uiidi r Ch \.\i< 
(SN b-,I 

13. Wbat 13 not legal evidence. It isexinmel.* 

■nipr<i|Hr f-r .iwm ^lngl'trltl in ilisposing of f 



245. O) If tlic iruirisli.ttf lipiiii i.ikm.r tin smiUiih* ufsn.d -'ll mill Kin 1* 

liuOiir e\i«'lii)Cf \iKim > asSu- mix -■'i 'in- .•wn im.^imu rni-e V 

Auluiltnl, priuliiMil. niul (if In. tliiiikv til I < Mitiiiiiiiig tin n i ii'nl, (mih 

llie accu'iil nut guilty, lie «li.il! iicotxl .in onler «>f •! 

(Jj If hf liinU the UK «-e«l guilty In -li ill p i-k -■ iiti in . ii|».il 
linn acMinliiig to Itw 

tluieiltlinriif to tlir -(CtiOH, -iiboxien {.) f SCCtlOa 215 f it- '-il afirf 
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acquittal of the accused Tuthoot eiamiDing ftie 
complainant and Ins witnesses is illegal fllat 
53'!.] 

3. Order of discharge in summons case 
tried wrongly as warrant ease amounts 
to acquittal.— If a Magistrate t^mg a snm- 
mons case, whatcvei proccdore be adopts, finds 
no case against the accused and lets him qo nn- 
condifio'i'iily, he acquits ium, thongli he calls his 
order an order of discharge and tnclcs on it the 
numl'Pr of some section of the Code which duals 
M ith discharges —8 M. T. 78 See 23 IV. R 03 

4. Acquittal will not affect a warrant case. 
A Magistrate treated a case under S 323 I, P 0 
as a summons case and did not frame an}' charge 
Uc dismissed the charge under & 2»5 Cr P. C. 
Jlelil that the so called acquittal had n« effect and 
the order of acquittal would operate merely as an 
ordei of dischaigo under S 253 Ci. P C and 
would come within the purview of S 4.37 Cr P C 
(’80) A 2Q0 

6. Sffoct of acquittal.— An offence under S 25 
uf the Forest Act VII of 1878 is a summons case, 
and if the accused is acquitted bj a Snbordinato 
Mjgutiatr, tlio Disttict Magistrate has not puis* 
diction to diiect further enquiry under S 437 
nijia 110 P R 1900] A Sessions Judge has no 
jurisdiction to direct further enquiry into a case 
in which tho order, winch should hare been passed 
under S 243 Cr P C has been svrongly passed 
under « 253 Or F C. (.8 M T 78] Ihe High 
Ooint has no power in revision to convert an 
acquittal nuclor this section into a conviction [$ 
M T 3S0] In such a case tin* proper order will 
be an order for rctrul [15 M 3 225 ] 

6. Second complaint after order under S. 
2i7 vifitt — Wheica case dismissed, on the 
ground that the complainant was absent on the 
ihy of hearing, held (1) that tlio piopcr or<lcr was 
one under S 247 acquitting the accused and not 
Olio stiikiug off the complaint, (2) that on a 
second complaint after tho above order the Magis. 


[ Sec. 

fratc could not acquit the accused on the ground 
that an order S 247 had already been passed m 
the case Tho Magistiate av.as not entitled to 
acquit without trial-— 10 B R G30 

7. Compensation on acquittal under the 
section under S. 250 infra. 

See Motes under S. 250 infia 

8. Cases in which the High Court reversed 
the order of acquittal. — Where tlie comphint 
was dismissed and the accused acquitted nndor 
S 245 on the ground that the case was one com- 
pletely for tlie Civil Court, the Il'gh Court set 
aside the order .and directed tlio Magistrate to try 
the ca«o — 20 W R CG; 11 W. E 34: 9 W. R 21. 

(3) SaUs. (3) 

Q. Magistrate bound to pass some sentence 
on conviction. — Whcic a Jlagistrate connets 
the accused, he is bound to pass some sentence, if 
only a nominal one [4M JI (ipp) Itva) 2B K. 
Oil l{iit6VcS 5G2i;i//<i] 

10- Sentence of daily fine— is illegal, as that 

would omoiiut to an adjudication of an offence 

which hall never been committed — IB L [0 C) 
41 25 W R. G • 18 W. E 44 3 R H 103 1 Bur 
S 421. 

11. Award Of Court FoiJ to^^complamfmt on 


the cowpLiinant on his petition of complaint 
and for scincc ot procosi against the accused 
[I Bnr S 109j But a general order to pay cost® 
III additiin to fine is bul The precise amount 
must be tpeciffod [ I Bur S GlO] 

12. Procedure on conviction of Government 
servants. — As to am goverment oiheer in Civil 
employ [Sm Govt, of Ind Aug 7 18B3] As tu 
Military officers, sepoys, recruits in the Native 
Alin} etc [SfcUoit of Iiid Oct, Srd 1871 Julf 
CtU 1893 j 


246. A jrAgi^tmte may, niuloi* section 2-t3 or section 245, convict the accused uf any offence. 
I'lnilingnotlimitcdb.i comi-biiit triable nndcr tins Chapter which from the facts admitted of 
lu Miiiijnou’ proicd be appeal*? to Iiaie committed, Mhatevci’ may he thd 

natuic of tho complaint or siimioons. 


Kotes. 


1. Scope of tho Section. — Tlic Section enables 
the Jlngistratc tn proceed in regard to any other 
iifTento, pn'iiiri /fine rstablishcd by tho evidence 
fill tl.e jirosocnlion but if he does so, 'he must 
protced miller S 212 Sup-o— 22 5V 11 40. 

?. Person charged with criminal trespass 
convicted of assault and mischief.— Where 


ccitaiu accused person^ had been suminoncd io 
answer a charge of crlmiml tiespiss only, it J3 
open to the fr\ ing jragistrntc to convict them of 
the offences of assault and mischiet Jlehl — that 


247. If tlic MiriiTiifpiN has been is«.ne«l on rompl.iiut, ahd upon tho dny iippoinlod for tlio .'ippe.ir- 
aiiee nf the Rcctisei(« «'» any day '!nh''Cqncnt thereto to whicli tlie 
i(. .pprnrriBco o c.-mji iifi ltd, lie.ni ing m.ny be ndjminiwl, the rninphiiniit does not npjicai, the 
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Magistrate sliall, notwitli'stamlitig anythin*' lieivinbetoie coiitaineil, acquit the nccii«cil, unices for 
'onie reason lie tliinhs proper to acljoiiini the heating of tlio ca« 5 e to «oiiie other day: 

I’roMded tint, nhcrc the complainant is a pnblic sertant and liis personal attendance is not 
•eqnired, the Jlngistrate may dispense with his attendance, and proceed nith the case. 

S. SITES'* 20>,20S, 212(lt>72)=S 2 j*» (ISGl) 

Nolo. 


fl) Sco])C of the Section. 

1. Tho Section does not apply to cases 
instituted under S. 105 Snju-tt. In cases 
instituted under S 103 of the Code, tlie ceinpiaint 
eannot be dismissed on default of the complainant 
to appear. — Hat 137 

2. Adjournment in summons cases.— Sec 2t7 
of tlio Cr P C pires power to a Mn"istntto to I 
adjourn a summons ca'C for sullieient leason when | 
the corapliinant docs not appear and the fact that 
some witnesses are examined in the absence of tho 
complainant would not Mliatc tlio trial, nnhss it 
Is shown that the accused was m some war pro. ' 
jiidiced [21 Ur 252 (C 1] In a case tried under 
this Chapter, it is not an irroifulArity to adjourn the | 
ca«o to allow tin dofeneo to secure tho ott< ndanco 
ofthrirwilnc«so»-[l(MV U 21 (22)1 

3. CompOSltO-CaSOS.— Iho fart that «>iio of Iho 
offences comphiiied of and trieil bi iho MA|;iMrAte 
in till’ same 1 a*o puni'iliibli nitli inipri«»iiment | 
of (1 montlisor lo«s, does not make tbit jvirt of the 
trial A summons case X >ln>'i«trato, theroforo, 
cannot in sucli n cnio, pass an order of ne<)uittnl 
under R 217 Cr P 0 , if the complainant is 
nbsent— 41 >1. 727 »l> M COT 2'1 C 4M 110 
fll-22n. 711. 


simo section on the latter date, when the com- 
plainant baa n^ain failed to appear [2 Wor W*) 
In the case of 3fii<h'c"'ie bin i Ifirinles* [22 'V H 
-la] It wna laid down that "iiiiiler P k'O** t’r I’ C 
of 1V7’ { S 217 of the preaeiit Coilr). she 'layia 
trnte nn\ di*Tiii‘s the coinplaint, if the ronipJam 
ant does not n]>]'cnr on the dav to whiih tho 
hearin™ lins liien diilr ndjournod, i-i-en f/.o 

eonipbniuiiif niiij hiK iri(Nrs*e* hnlf Iren rii»ii»iat 
nnd Ifiotr iiftemhinre serins «ii/iieeef».ir}> ’ 

6. Can tho case bo dismissed on tho day 

fixed for argumont P — The hearmc of • ra»o 

I* net ronelu.led w ith the rxntTiinstioii i-f ihr wit 

resM-s f„r the |.arlies. l.iit wilh the siarnmn.l 
S 2t7Cr r C tlwrefero »t plies where tie com 
jlsinanl is nhient rn the d.te Me-l f* r^tJ r 
•rciinniif ( IV C N •oo tr U 7 «f 

21 I Vt] 

t‘s Case dismissed for default of oppoaranec 

on tho day of judgment.— -tfi* r ■ o*«e «as 
. rlo.nl f.ir t' e df fi ti~e. «iid Bri.orrnt# ! »•! J-<vn 
1 r»r>l tl r at*e • ia-> B 'j in el II f T JI l.-wctt 


S 217 of the Code, in n« miicli as tlic Jicnrin" of 
tho case had alrencly been concluded nnilthe 
attcadance of the complainant lia(l not been 
specially dircttcil — ICC SG7 2Wcir30(j 

(2) ofconiptniiifint. 

7. Appearance by yakil.— Appemanco of tlie 
complainant's lakil is not “appearnneo” of the 
complainant —2 tVcir309 

8. Court not bound to wait.— A Mspistrate, 
before ac(|Uittiiip on ncciKcd person under S. 217 
for the complainant’s default of appearance, i< not 
l.0«n.f tn lent till All Com/ i« nheiif to chee fm Ihe 
d.,.j —7 M UWi 

0. Complainant provontod by floed.-Tl.c 
Rcction contemplate* the ii>c of iliseretioii on the 
part of Mogistmles in disinKsini' coniplainli fl't 
W J: «J ,-.W |> 31 (W) A X 22-1]' Whwn 
Kiniphainant «ai pnwenled from attenilinj; the 
Court on the dn of the henrinif bi heati flood 
which cut off all commnnieations, hri.l ihitt the 
Magistrate did not exerei*e his ili*cretioii properly 
when instead of postponing the case, he di«mi>*cd 
It under v 217 [l/'nf) 

10. Ignorance of date. Uhirc m a siimmoiis 
ra«e. tin Mngl<lnit< •/. I -.•t j/itr ll.e rvotj l.nnnnt 
n ‘hee i'l Ike ttril hr-i mi, (ml s. nt a summon* 
diroiting liiix to be present ' I itlii r at Migarh or 
lalibuBgar on the 3th Juli- |vvj where hr u>e.| 
to hold the Court. }rl,l that the 1|agi>lrate iliould 
net liiT« dismissed ll e rompHinl for ilefaull. hut 
»h >uhl hare niljuiiriiid the rase un.trr S ''*).> 

( V «»7) [1 V..) A S r.-) WhrroB caie ws. 

adjoiimid siiic i/ir. mnd in conn-.(uriice (if tJir 

alssDCC of the reni] IsiranI OR t! r dsT < n w > ich 
It was rt suniril t>r aecuic] was ar.jaittrd, frit 
that the order ef acnuittal was ill. gal ( U' j* 
3v] Igtieratice I f date will |.«> jrrsurn.l wlrn 
the adjtumnierl l* net rrsi'c la tl e j-res- rce an I 
heanttg s f tl e jisriirs [v JI n (»ppt)»J 

11. Change of Tcnuo without coticc.-wi ere 

lie cs'iRj 'aif ant s wi'rcstri c. o’ J r- I a; ['far in 
areoant <f the Jlagntiate « fnrg to a J 'see 
di^rrrnt frs rilltttsi rj in t*e j.'f 

It at ll e f rdrr oriJ.-r v 217 wss ii j r- j«-f 
3 IV I! 31 

II. Transfer of the care to different Court 

without COtiee. "tr'e a Ms.-.*rt*e. t-i 

w t In's'rrrs-*, cs’ ..J 
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ElTlCT OF ACQUITTVI.. 


[Sec. 


case on tlie i1a\ fiiccl In pictlMcssor for the 
trill, nilhout awj communication to the jiailie*, 
and dismissed it under S 217 , for ilctanlt of tlio 
complainant, Imt it u.i-* fuutul tliat tlio com- 
plainant and Ins witncsse®, tlioii;jIi they were 
not present in tliat Conit, « ere in attendance at 
another Court in tlie ‘•nine Court-'iou<c, hchl 
that untlei tlic circumstances of tlio case, the 
piovisions of P. 217 had not Ijceu jirojwrlv 
applied - — 13 0 Ij 30d 21 G. J 4H 

13. Death of the complainant. — S.2J7 Or P. C 


trial la ended lb 0 1211 1 I’.it 3 2Gf 

See 20 C N &62 Uut >ee I't C X 334 

14. Complainant kept out of the way by 
fraud .— \q appeal from an acquittal under 
b 247 Cr P C hy on tlio pound th.it the com. 
plamant liad Ijccn kept out of the way hy the 
action at the acc used So th.il the acquittal had 
been piocurcd by the fraud of the accused — 
26 JI J 1 (jU 

('{) mi'i'ct of iirqitlttol. 

16. An aequittal which ia illegal or ultra 
vires is of no oonsoQLUoncs.— A Mapstiatc 
acts wholly without jurisdiction jn ncquittmjr the 
neeused, of a chnrpe undci S 426 I 1’ C (niider 
P 217) when ho knoirs that tho coniplainint is 
dead The order beins wholly without jurisdic- 
tion IS no Ini to the Mapstintc taVioj; co(;ni/ii>cc 
of a second uitnplmnt on the sime facts [18 
C X J21J ; Sec 4 C. X 26 Hat 16 and 21 
(’01) A X 136] A disimssil of a cooiplnint 
und 1 th* IVoikmcn'e llsc.ich of Ouutract Act 
for nii.i 1 ipG.irnnce of the complaiiimt is illcpnl, 
before a i o ler could be made, by the Mn"i«lratc 
under R 2 Tlmro beintr no offence, Sec 40.1 did 
not apply [7 I. 11 3'] An outer of aeqniltil 
passed under S 247 Cr 1’ C , on n date which 


order of dismiss il w ill not operate ns an 
[2 Wcir .307] 

16. Is an acquittal under S. 247 at all stages 
a bar to a second trial?— Thcie is a differ, 
cnco of npiuion on thl* point based on an intcr- 
protation of the woid '•tried” m S 10.3. AImIui 
J!iliin J in 10 M 176 lays down the law ns 
follows “In summons cases the “Inal” com. 
nienc'i ns Soon as ilie JIass«tratc lias liken 
cojntrsnco of the ni.ittcr and issued piiiceas 
I he mere fact that chapter XX is headed “Of the 
trill of summons cise^ hj Magistrates'* and 
S 242 liys down that the first tluriR that a 
Micri«trnte his to do when the nccuHeil appears 
or is hiousht htfoieliimH to ask him to show 
cniisc why he shoiilU not be cons lulcd, docs not 
imlicafe that the ‘trial' did not commence at 
an earlier stare w itlnn the meaniufr of the Code ” 
[In this ca«e thcr- was n dilTereme of ojnnmn 


w itii A'ujiie/ J. and IVitf/M C. A to whom the car* 
was itftrrcd agreed with Ahho pnhim J] 
Tlie nbo\c tiew is supported by 34 M 2;.l 
4 C X 346 . 7 C X, 4!i.J : 7 C. X 711] On the 
contrary, J’jiniij nii'l A'npicr JJ. in 40 31. 977 
(Toot note), are of opinion that if the ca^e is 
dismissed for default before the accused's pica 
has been vecoiilcd under R. 242 Cr P. C. and the 
CISC “tiieiV, the acquittal will not bar a fmh 
complaint on tlio «itiie f.ict* [S’.-c al*o 20 31 J 
1W» 2 \V'eir4-.7] 

[Note. — 'The follow intc cases should also be con- 
-iilteil 10 IV. K 52 • 23 M'. 11. 63 : 2'> M'. B. 03 
(•85) V. X. 43 : 3 C. X. 7G0] 

17. Efloct of the order on charge tyhich 
has not been tried. — Where a Magistrato 
issued process ncainst and summoned aeensed 
persons foi one of several offences allepod 
against them, and acquitted them of the offence 
for which they were summoned, no fresh proeessM 
could, in view of the proii«ions of S. 403 (i) he 
issned airainst them, in respect of all the offerees 
alleged og.iinst tlieni on the previous occasion, 
jntlnding the one for wbieli thy were swinmoncd 
ami acquitted— 2 O J. 022. 

( 4 ) Mlfircllaiieoii*. 

18. Failnreto payprosess fee.— After process 
lias been issued a >fasistrate has no joriadichon 
to dismiss the complaint under 8 203forfftUiiM 
to p.iy process fees llio flagistmte slioula 
proceed under this section. — ic II. 0« 
20-10. ’88 

19. When Bummoaa has not been servei— 
When summons has not been served on the 
accused, a complnint cannot bo dismissed on 
the sronnd that the complainant has not appeared 
on tho day fired for the hearing —2 Wcir 307. 

20. The order “struck off'* amounts to 
RCCluittal. — The oaclet passed in a summon* 
ca«o whore tlie complainant is absent on th® “’7 
of hearing, IS one of acquittal A Magistrates 
oriler “striking off" the complaint is improper — 
[1011 K 628] 

21. Magistrate bound to dismiss except 
for a proper reason. — AVhero the complimant 
h absent, a JIagi«tiato cannot adjourn the case 
or pioeccd w ith the enso on tlio ground that the 
accused lias been guilty of contempt of the 
processes of tho Court — 17 0 X. clis • 19 C. >' 
334 

22. District Magistrate cannot interfere 
With orders under this section.— A District 
Magistrate cannot reverse an order of acquittal 
and direct a rehearing on tho ground that the 
complainant and his Vakil appeared soon after. 
[7 M 213- SreaWciraOS] A District Masw- 
trate cannot act under S. 437 with reference to a 

CISC disniisscl under tins section See 4 0. X. 
.116 7 C X. 493 ; 7 C. X. 711] 

23. Appeals. — Xo appeal ii allowed nsainst a dis- 
missal for default of the complainant nad-r .this 

section [2 Wcir 30S]. 

[I7oto.— See also C.H) A, X. 120 ■ (’^5) X. 43], 
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24D. H n romplain mi. iit nt*y tiiuf* ln-furf » liiinl unliT i-* pt*-*!'*! in any n'-t- ninlci- ilii« Clinpicr, 
‘•nli'firs lln* that ilicMC niL' Milhcieiit ^'rouiiils for per- 

Witli(lni«nl pf rntni'lniii iiiittin" J»im to witlnlmw hi*! complaint, tlic Jlagistrate may 

permit liim to the -smio, imd ■•hnll tluTcnp«iii ari|iiit the iicciiscil. 

Not 09 . 


1. This scciion applies to summons cases | 
only.— In n narmnt ci^p oi rp«i>ppt of n non ! 
cotnpouniHblc offonce, it not comjiPtPMt ti» 
IIkT Mn?i«tmtp on n prualc onmpKin.anl i 
ofTerin" to wittiJmv from Hip prowntioii, to I 
enter &n ooter of ncijnittit Tlio only eeetions | 
of the Gailo which conteniplkte the termination 1 
of criminal pro'eciition lir prirnto nrranffcmcnt ! 
nrc Ss. SlSnnd 3to. S 2tS occurs in chapter XK 
ofthoCjJc, and Hint Cliaptcr denU onlj with 
the trial of fnimnions Ci'os by Mn~islmtes S 

3 W refers only to the compounding of olTencca 
which hr la\\ are nllowcd to be compounded 
37 11309: Hat 401: 10 C. OjI 21 C 101 See 
376-22 11711. 

2. Magistrate bound to givo effect to peti- 
tion of withdrawal. — where on the filing of 
n petition of compromise withdrawing the cose, 
the Jlngutrate e’camiiicd the complainant and 
satisfied him«elf that ho understood the same, it 


8. The effect of withdrawal.— The complainant 
who has withdrawn his case, cannot snbseqneiitK 
be allowed to withdraw the compromise, and in- 
flist upon Hie ease being tried (3 0 N. 322: See 
2UV. n. Ct] 

4. The effect of withdrawing tho cise 
against one of several accused. — S 2is 

of the CriDiioal IVoecduro Code contemplates 
the withdrawal of a complaint n tr/iole Where 
a complaint against scieral accused persons is 
withdrawn as against one of them, the withdrawal 
amounts to a withdrawul of the whole complaint 
m respect of all tho accused —1 Pat T, 32. 

6, * — — ----lisB* and 

ord which 
' to which 

moaning A case is compounded, if it ts tilth- 
drain, inf/i ll.e eoii-cnt cf the p-r«*cd A Magis- 
trato IS entitled to fjiio^tion the complainant in. 
order that he may be satisfied that the application 
filed is m fart one for composition and not for 
withdrawal If on qiic«'.i ig tho petition tnms 
out merely to be one of withdrawal, a msgistmtc 
will he jnstiPed in not giring effect to the pe- 
tition and m that case the trial will not come 
to an end. (1 Tat W 21 : 21 C 103]. 

6. Tho effect of withdrawal of a compound- 
ablo charge on a non-compoundablo 
sTimmons case in tho same trial.— in 
a case nndor S 24 of the Cattle Trespass Act 
(I of 1S71) which is a summons case bul not com- 
poundiWe under tho law, and S. 321 I I*. C. 

tlie parties effected a compromi«c with regard to 


the latter charge Jlrhl timt the Magistrate was 
entitled to tieat tlio petition of compromise as one 
of withdrawal of the charge under tho Cattle 
Trespass A« t and to acquit the accnacd under 
S 2ts Cr P C —21 Cr .105 (A ) 

7- Who cm withdraw. — The power to withdraw 
IS confined to the complainant i e the person who 
has preferred a complaint in Court Wliere the 
Magistrate has taken cognizance of n ca<o on a 
police report, lie is not competent to allow tlio 
conipliinant (the informant before tlie Police) to 
w ithilraw — 23 M G2C 

8. Who can permit the withdrawal.— Tins 
section does not empower any Police-Oflieer to 
entertain an application for the withdrawal of a 
corophint. The permitting of a complainant to 
withdraw M a ,;nii>ria2 net the caerciso of which 
IS rested in the Magistrate by this section and tho 
Police bare no niitliority to intorfero in inch 
matters — Rat 91 

0. In contempt cases.— lo cases of contempt of 
lawful authority of a public serrant, the complain- 
ant IS tho public sonant whoso aatliority had been 
resisted and not Hio person Injured by Hie rcsis. 
taace. 2 D C53. 

10 . 


(27M.J. C17] 

11. Award of Compensation.— Under tho code of 
I^S2, it was htld that S 2o0 Cr P. 0 applied only 
to acquittals under Ss 24>or247Cf P. 6. Com- 
pcnsatiOQ could not bo awarded in a case of 
aciuittol under f> 24S on tho withdrawal of a 
complaint — [nat4G2: 5rc also 56 P. R IRS”] 

(Note. — ^Tliis limitation no longer lioJds good as 
f> 250 IS no longer limited to acquittals under 
Ss 2|-.or2t7 Or P.C] 

12. Why the permission is necessary.— Witli. 
drawal of complaint IS the act of only ono party 


reward or adiantagc for his forbearance. It is 
quite inloUigible, therefore, why in the former 
case, ««i the withdrawal of a complaint, tho 
I.pgis1ature should hare impo®e<l Hie necessity of 
obtaining tho permission of a Magiitratc llid 
anch n restriction not been imposed, a person 
might be liani»«eil by a perfectly rcxatlons 
Criminal proceeding from which the complainant, 
haring put the occii'eil ns much inconrcnienco 
and degradation ns bo could, might then calmir 
witlidmw,— IVr lUlti-jnn J, m 10 P. IS. IS*.** 


CO 
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14. Effect of withdrawal for want of sane* 
tion.— A complaint was mado to a Blagistrato 


ajrilnst th^ accn«e(l of offencca under Ss. lf>2 and 
5001 P, C. On tlio day when tliooccnscdnppe.iTed 
before the Maf’istratc, the latter passed the follow. 
iBR order A b there IS no sanction, proReoution 
withdraws the charge. The accused is ischarped" 
that the order was no bar to the entertain- 
ment of ft fresh complaint after the sanction hid 
been obtained*— 22 H. 711. 


249. In anj case instituted otherwi<!e than upon complaint, a Presidcucj- ilagistr-ite, a Jfngis- 
Power to stop proceeding nhen no trato of the first class, or >vith the preilous sanction of the 
complainant District Magistrate, any other Magistrate may, for reasons to 

be recorded by him, .stop the proceedings at any stage without pronouncing any judgment either of 
acqiiittil or conviction, and may therenpon release the accused. 


1. Sc:ip0 of the Section. — The section applies 
onlv to cases instituted otherwise than on a com- 
plaint — [ 0 P. n. 1913 . 21 Cr. 185 (Pat)]. 

2. Power to cancel summons.— A Magistrate 
has full power to cancel summons on leccipt of ft 
Rccond police report after haa mg issued summons 
under S 183 I P. G. on the basis of the flrst police 
report 21 Cr 183 (Pat). 


respect ol ft case under 8 ot me roiesi. ah 
( masimum term of imprisonment being sis 
months ) Held also that the order under 8 242 
•would not bar farther proceedings in accordance 

with the law.— 9 P It 1013, 


Fni)hits Jccusalioni in Summons and Warrant Cases. 

250. (I) If, in any case instituted by complaint as defined in this Code, or upon information 
given to a poHce-ofiicer or to a Magistrate, a person is accused 
PriToloua or retatious ftccusations. , , ■»»•..* » , . . nr 

before a Magistrate of any offence tnable by a llagistratc, 

and the Magistrate by wliom the case is heard discharges or acquits the accused and is satisfied 
that the acensation agaist liiin was frivolous or vex.atlons the Magistrate may, in his discretion, 
by his order of discharge or acquittal, direct the person npon whoso complaint or informatiou the 
accusation was made to pay to the accused, or to each of the accused where there are more than 
one, such compensation, not exceeding fifty rupees, as the Magistrate thinks fit. 

Provided that, before making any such direction, the Magistrate shall — 

(a) record and consider any objection which the complainant or informant -may urge against 
the making of the direction, and 

fbj if the Magistrate directs any compensation to be paid, state in writing, in his order of 
discharge or ncqmttal, his reasons for awanling the compensation. 

(2) Compons.ation of which a Magistrate ha.s ordered payment under sub-scction (f) shall 
be recoverable as if it were a fine: 

Provided that, if it cannot be recovered, the imprisonment to be awarded sh.all be simple, and 
for sncIi term, not exceeding thirty daja, os the Magistrate directs. 

(.?) A compl“inant or informant who lias hcen ordered nnder sub-section (/) by a JlagH* 
tnilc n( the second or tblnl rliis.; to p-ay compensation to an ncused person may appeal from the 
onler, in so far ns the oriler relatrs tothe p.aymcnt of the compensation, as if such complainant 
cr informant had been convicted on a trial held by such Magistrate. 



260 ] 


OB viwthh'*. 


(/) Wbcrc nn nnlcr fur pnrmtfnl of compensation to an nccusoil person is in 
a case wliicli is sultjccl to appeal untlcr sdl»-soction (J), the compensation slnll not be paid t 
before tbc period allowed for (he presentation of the appeal has chipsod, or, if an appeal is pre 
before the appeal has boon decided. 

(5) At the time of ntt.artlinsj compciisatnm in any snbscqiient ciail suit relat 
the same matter, the Court shall take »nto account any compensation paid or recovered 
this section 


Propo^eti ameiuhueut to the in fioction 260 of Uie snicj CeJe. — 

(0 For sob-gcctions (/) nnd (i), the following tub-sections sliflll be f ubstituteil, nnmclj- • — ’ 

■‘(/) Jf. in ftnr ease in«titutoil upon complaint or upon information giten to n poHce-odicer, ono or me 
Jons is or «ro aeciiwil before a Magistrate of any offence triable* by r Mngistrate, nnj tlio Jlngltfrato by wi 
case is heard di'diarges or no juita all or any of tho accused, aii<l is of opinion that tlio accusation ogainst 
any of them was faUt ami either frn olons or ccsatioo«, tbc Magistrate may, in his discretion, by in's order of di 
or acqnittal, call upon the person upon whose complaint or information the flOcu»afion was made, forthwith t 
caose why he should not pay compcDsatioo to such necDsod, or lo each or any of such occosed when there pr 
than ono 

The Magistrate shall rccoril and consider any cause which such eomplalnnnt or informant may she 
if ho it B&tisfied that the Accusation iras/rttir and etfher frirolous or resatioua may, for reatens to ho recoidoO, 
that comp'ijiation not exceeding one hamlreit tiipen bo paid by such complainant or informant to tho Bceusod 
tach or any of them 

(^ii) Compensation for tlio piy lenf of which an order is made under siih-sectJon (2) shall bo rocovornbic 
were a fine, and the Magistrate may, b) tho or*lcr directing payment of the same, fiirtlicr order that, in tlef 
payment, the person ordered to pay sucli compoosation shall suffer sinipio imprisonment for a period not cx< 
thirty days 

(26) When any person is imprisoned under sub-section (2j), the proi isions of sections CS nod 03 of tho 
Tciisl Code sball, so far as may be, apply 

(2e) pfrton icho has been directed fn fnt/ eomp<*n<afioi» fo accused itnJ'r thii section shall, ly rca 

such order, be es'empfed/rom any ciiil or enMinat liahihty in respeef of the coinjtlainl made or infurinstion given li 
Pro tided that, any ainount paid lo an aceined person under this secfioH sfiaif le faXen info account In aiianhn 
pmsihon to sueli person tn any subsetjuent enil suit tefafiN^ to the same tnafler,'' 

(ii) In Sub-section (5), for tho word and figure ‘'sub-sccUon (/)" tho ii ord nud figure "sub section (?)' 
be substituted. 

(ill) J»i siil-fcclion ff), after the troiifs "appeal has been decider' fhe/t>??eiri«^ shall be iiclilcd, namely i— . 
“or, in oilier eases, tiiilil the HpinUon of one tnonthfrom the date of such o-derP 
(u) Sifft-sfction (5) sliull he oniiffeil. 

Ai’S’disa^Htcut eifyolv*. 


R 2.10=S 209 paras 1 and 2 (I872)=S. 270 (It'OOss*. 500 
( Code of 18N3 ns anicndod by Act V. of IhUl J- 

XII, Ilovision. 


I. Object ond Application of tho Section. 


■ ■ be nwnrdisl. 

wiscciliincous 

II. Practico and Procedure. 

(l) Objections inu't bo recorded nml considered 
(») Repanito proceeding is w ilhout junsdlriion. 

(3) Froeoduro. 

(I) M'iint ia sufiieieiit coniidmnco nitb the proHdoiis 
ofS 250. 

(6) Mi«eelIanonus mien of prnttHe. 


(1) Uy llie High Court. 

(-) hy I'thfr Cjurls. 

IV. ChangolnthoLaw'. 

V. Imprisonment in default. 

VI. Public Servants 

(I) Who liny not bo ordered to pay Oompensal 

(J) Who may be ordered to piy compensation. 

VII. Appeal under subs (3). 

(1) I'roeidiire on Bjipeal. 

(2) Kotice I f npjKAl. 

vm, MlscollanoouB. 
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I. OBJECT AND APPLICATION OF THE SECTION. 


(1) The oJifct t <iu(1 svftpc of the section. 

1. The object of the section is«ot to iiiidi!>Ii the 

comiilamant Lilt tn by ft sninin.ny oiilei 

sorae comi’cnsation lo t!io pci«on n^niiist whom n 
frnoloiis ni ick-itioiis iicciisnlion m biou''lit, loaw. 
iDf,' it to Lim to obtain fin tlioi redro'is. mrainst the 
complainant if be seeks for it by a icfful.ir cini 
suit or bv a Cinniin! piosiciition — 30 C 123 
(F. B.)=G C N 7!)0 

2. False cases. — WLore an nctus.tlion i-. fii\olous 
or vexations, the fact of its beinK f.ilse as well, 
cannot disentitle the ftcciisetl to compei»<atioB 
under S 2’i0 flidcr for tlic payment of compcii«a. 
tion, tbereforc, tan bo ntatlc In ft case, wliicli is 
/al'c as well as frivoloits or xexations. 


SO C 123 (P. B.) 2G 512 (P. B.) 21 Cr 4^ 
(A) 38 H lO'll 21 51 237 1 « ?.S fP. B.) 3rt 
n 37G 37 « 377 5 n 11 123 IR 1‘ II 1901 
30 P tv 1907 G33 P L 1003 15 C 1‘. 191 : 2 U 
B (1914) 31 11 Biir T 201 

Con 22 C 58G 23 C 251 -i B R (.15 .31 A 3"4 
1 8 12 Or It Nov 10 of 1901 anil 24 of 1900 (8) 

13 P R 18'ir, 

fe 250 Cr r C. coutcinpliites a fi«c whcietbeaceu- 
afttion If fal«c, n ctiftrae that la faUe must also be i 
lexatioua, tliouRli it inaj not be frivolous as well I 
6 II. R 12'J 


[ Not©]. — In the proposed aTncmlinent«, the word 
“false’ IS songlit to lio introduced into the section 
90 that the matter imi bo set bevond doubt Tl.o 
foRowinn xnliiifts therofoie will be rendered 
obsolete if the nmendment is nccciited 1 Vf U 
1 2 IV R 67 a R 70 C W. 11 S'! 7 W K 
40 17 0 r 101 4 n It 015 2R C 251 • 29 C 
170 20 C 181 22C 5S() (%) A N 180 31 A 354 
3. Scope of the section.— 71ie nords <>r 8 2.>0 
limit it to a ea«e instituted either by compliint as 
defined in the Code, or by the inform.itlon given to 
n police otticeroi to .a JIimi«trfltc— [1 1 D It. IICCJ 
It cannot, therefore, liavc niiy ftpplication whore 
the Court makes an order under S. 476 
Cr. F. C. nIthoiiKli the order is made on an 
application for sanction to prosccnte liciiig 
made bv a party, [i/m? 5<e 25 J’ R 1910 
20C 4S1 2(. A 183. 1 11 175 2 Wcii 318) 
It has no application to a caso instituted 
on a police report [S.e 21 C 979: 7C X. 
200 5 C N 370 7 Jl 501 G A 90 


4. Simultaneous proceedings under Ss. 250 
©Hd 476 Cr. F.C. — There is nothing iiLtlie 
Code which mates it illegal lor n Hlagistratc to 
proceed tinder both the section* 2.70 niid 470 Cr 
I’ C at the fiiijo time There I* no conflict bet* 
ween the two section* ns the ohjVct of t> 2.701* lo 
give compenvntion to the nctiivcd who hnie been 
Inrras'pd l.y n vcxaliini* iircii«ntioii, wherea* 
prix'fedings inider H 170 are (i.kin on grounds of 
|iiihhc pohev to pliiii'ih (lie eOlii)i]nnnnt foi 
niaVinif n fiiNe cliarge 10 8. lfl2-7 S. lO-l**! 
>1.217 .W C 121. fP.B.) Id] 15 II II 49 
.R'sOP.lt. i!r/i(p.i3.) ■' 


6. Report Bont to nVillngo Magistrate.— 

word* 'iiiforimtioi. given to n |•.)lIvo ofl«.cr" 


in S 250 of the Code of Ciiniinal I'lDccdurc (.Vet 
V. of 1S9S) include also a report which a village 
headman js bound to send, under S 45 (c) of the 
Code of Criminal Procedure, on n complaint made 
to him of tho commi*«ion of ii non bnlablc offence 
—32 51. 258 (P. B.) • 32 >I J 79 -7 >1. J. 37 • 
1C Cr 248 (M) 4 L W. 75 Co/i 25 Jf GO" 22 
M J 138- Cr Rev case no 027 of 1915 (M) Cll) 
>f. N 5'8 Rrc 14 C. N. 320 

6. Malafides necsssary.— Compcnsition cannot 
be ordered, where the coniphinant did know the 
complaint to be false and acted upon the infor- 
mation supplied tohimliv another person, unless 
it IS shown that he acted m collusion with the 
latter— [11 R 55] Wlicre tho charge in respect 
of which the complaint was made, was a specific 
and serious one, tlie Court would not be justified 
in holding it to be frivolous or vexntioiis, within 
the meaning of S 250 Cr. P. C , unless it was 
also inalKioiithj fal*e. [2 P.it W. 110 ] 

7. Section limited to cases triable by 

Magistrates only.— S 270 Cr. P. 0 applies 
only to a case wJiere (I person is neeused of any 
offence triable by a >Iacistr.itc It has no spph. 
cation to a ca«e winch is Iriahle ctelusivelv by 
a Court of Pc«8ioJi [19 11 R CO - 211’ W. 1010 ■ 
14 P R 1002 20 P. R 1002 I 13 P. R. 1910. 

IP.R. 1919 40 A 015] 



Rs 10 Rev Spooner made nn empiiry on hii 
account and then convoyed the iritormntion to 
the District Jlngistr-ifo. 'The nllcgfttion on trial 
wa* found to bo fn!*e JfcM that Jogniohon was 
clcarlytlic peison upon who*o iiifornmtion tho 
ftccusation was made nnd the mere fact tliat be 
utilised the Jfissionorv for tho puri.oso of con. 
veyiug the information to tho District Magistrate 
conid not protect him Had ho told the Missionary 
about the e.ise merely m conversation without 
any desire for the sub«ei|ueiit prosecution, he 
would hardly have been liable for the intervention 
of a busy-body who took upon himself to convey 
the •information to the DIstiict Magistrate — 
40 A. 79 ?ce 14 C. N 32G 

9. Wilful exaggerations and distortions.— 
Sec 250 Cf P. C speaks of tlie “case" ns n whole 
and contemplates a trial or inipiiry ending in the 

«n^uah/e<I ac(|iiittal or discharge of the nccnsod 

A complainant who, li.iviug a genuine gricv.Tiice, 
wilfully CTaggerafcs or distorts the same in order 
to aggravate tho case apaiiivt the fiteused, Is 
liable in the di«cretifin of the Inal Court, to be 
prosecuted for .iny offence ngninvt the Indian 
Pen il Coile which htv may Imi e committed ; but 
the policv of the Legi«latiire seem* lo he to 
limit the •iimm.arv jiirisihctioii of tho Com t under 
S. 250 Cr. P. C. to «implo cases in whieh tho 
comnlainant is foinnl to hnv e hoen in the 

wrong—!*.- PiW'/f J. in JO A. (110 [21 0 C3 fil] 
OA. Instigator of false information— Ri c 2'-o 
Cr. r C. dois not w.ari.iiit iin ordci to pay 
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comj'cnviliim mrniii't n iit<(itrnti t 

tlic pmni; offiiWo infiiniuktiim bill win* iWn not 
hiinsplf innbe llio rniuiiliiiit or (.’im* Miforniitioii 
to tlio I'oliip — 12 S. 70. 

10. Thoro must bo n comploto dischnrgo or 

acquittal.— .\n onlor for <-im)|>cn<'ili»n un<b r 
S. 2^0 Cr 1*. C , oniinot be jii'ititiril niereljf Ihhuko 
the compliint hied v rm i rr dioiM in uiie ; ntfii h/ch 
A n nnnrd of coin]H'n«ation inn onh lio nude 
where tlicro hns boon n n.inpOfo ifi«rh«»./. «r 
aoi'iitliil r/ the orfit-fl r.N <ifl fltt Atod. >> tht 
chnrijef aijiiin*l him 12 S 87 21 C 5d i 

11. Case compromised botwcon tho parties ’ 

— ProceedinfTS nuder S 2o0 me innindiinble where 
the neensed person has himiclf, by n}*reeinent 
with tho prosecutor, nrnicd nt n acltloMcnt nnd 
hoen n party to tho coniponndinp' of the ofTeiiee 
10 B U 1036 dOr 11 1010 10 I’ U 188S I 

Bat 937 700 7 C !• 2 I 

12. Power of appellate Court to award 

componsatioil -.Vn nppellitc Ctmrt can pass 
nn order nframst the complainant, nw.trding 
compensation to the nccn«cd iimlei S 2.30 Cr 1*C 
—rue N 2121 This rulinff has bcin «»p» 
ruled by 8‘l C 167 (P. B.) It has been d, hnitcK 
laid down tiiat nn niipcllnte Court ro»N.>f onlor 
compensation «iuh ns is contemplated In S 230 | 
Cr P C [Pti Buoific/., t.i.ndMjfi 

mill Chid/ei ;n J J /<»iAiii*t J Sit also 

2S A 623 (92) \ N 6S d ii B 8tl 8M 11 

(appx) Mil 7 B II 90S 

12A. Failure to act uudor S. 260 no bar to 
prosecution for porj ury .— 'l he fadnro to make 
an order under B 230 Cr P C. awarding com|>en. 
sation njrain«t the complainant does not preclude i 
the Magistrate from directing the prosecution of 
the complainant foi perjury 1 Bur T 216 

13. Minor complainant.— Under S 250 Ci 1’ C, 
a guardian 01 nc\t fi lend of n tuiiior complsinaiit 
cannot be ordered to psj coiiiponsati«>ii to the 
accused.— S3 P 1. 1912 

14. Complaint dismissed under S. 203 . 

nii 2 >r<i. — Compcii«ation can bo awarded only 
where there bad been a discliargo or nennitial 
after a fiirolons or vesatimis ebnige Ins been 
he.iMl. Where the complaint i< dismissed wndir 
S 20J albeit in the presence of the necu«ed amt 
his pleader, S 230 Ins no ni>plieati»u -'JJ T R 
1906] Where a Jlngistiato di<mi««cd the com- 
pl.unt in default, hfUl he should not liaic nwaided 
compensation [1" W R 6] . 

15. Withdrawal of the case no bar to order 
under S. 250.— 5cc Note under S 2IS union 

16. Nature of tho order under this section.— 
The compenoation which tho Cmirt is i mpowcreil to 
giic under S 2>0 k net <i jme, but is in the nature | 
of damages for niaheioiis prosecution, nithough 
it H made recoverable in a sutninari manner ai 
if It were a fine [20 M 127] 

17. Case partly false and partly true.— t i 

IS oom[ieteiit lo an •»rdrr for ) 

compensation, although the coinplamt is well 
founded as regards sonic of tlio ncciisid and jet 
letatinns and frivolous ns against others [3 M I 
3'<l • 10 B. 199 . See 6 C. 5M . 15 P. B 1877} ' 


18. Framing of a charge -^Tlu- fact tl«t n 
Msgistmte friiincd a iliargo or henn! the dcfcrio 
ludmce, dms not iniike n comiiliiint any tl c 
less M.x.itious or fiiiolons, lice.iiiso it is iin.fo 
possihU th„t llic singi'lrntc might ii6t bo able 
tn <ktcct the (rueiiotin or leratioiis mature until 
the defeiidint had nn opportiiiiltj of cxiil.iiiun" 
the real iimiinstnnces -10 11 llif 2 Wcir 310° 
lint 7.1 1 

('*) -f JfJili* fitioii itf tin- Sfcdoit. 

19. Public Policy, if tin f.ilsec!.iugc is of such 
n natiiic tlmt ii jirosccntiim is necessary on grounds 
of puhlie policj, it may well be that a .Magistrate 
would exercise his ihscrction wrongly, if instead of 
sanctioning a prosecution, lie nw irded coinpcrsa- 
lion ff the false charge is one w Iiich docs not 
render It nitossary on grounds of public policy 
ih.it n prosecution sliould bo sanctioned n Magis- 
ti.ite who makes nn order for compensation cannot 
be said to exercise his discretion w rnngli . 

27 M. 59 

20. S. 250 applies only when compensation 
IS paid to tho accused.— 8 . 250 Cr. p c. np. 
plies to a case, in which compciuntion is nwnrdcd 
to an accused person, heenuse a friiolous complaint 
has been made ogainst him But where n com. 
pi nsation is nwaicd not to tho notnsed, bat to the 
complainant and is awnidcd under 6 22 of the 
CiUlc 'Irespass Act, 8 250 Cr p C does not 
np|.l» 

29 M 517 

21. Where no process has boon Issued.— 


di'cJt irgetl <11 acfittittoil tho accuse ,1. 

2».\ 137 8 1’ I! 1897 UP B 1897 up R 

1881 

22 . “ ' . 


octuncnce bad taken jilicc and the same claj 
Ins slateiiK lit was tiikin by tlie Police, who 
held an eiKpnrj, collected cvidinec aud then 
stnrteil the i «so, heh! that tho proceedings against 
the accused was not instituted by the complainant 
nnd R 250 Cr P C did not apply— 1 Put J 100 

23. Simultaneous orders under S. 211 I. P. 
C.and 8. 250 Cr. P. C. — .Magistrate by 
granting or by exprissing nn intention to grant 
sanction to I'rosccute the compl linaiit under 
R 211 I P C. IS not jirccladcd from awarding 
under this Riction reasonable coiujionfation to the 

aopwifOT 21 M. 2 -J 7 i 18 p. B iioi . 13 w, no I 

free i'i C. 479 

24. If tho Magistrate tries tho accused On a 
charge other than that complained of 

be can allow compenfiti- n t.. tl e amwtd —31 P. 
Jl. I*-**'* 
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[Sec 


1. OBJECT AND APPLICATION OF THE SECTION. 


(1) The and of the Hcvtlon. 

1. The object of the section is not to )iiidi-<Ii thu 
coraplainmit but to n^\nul by ft Minminiy oidei 
boitie compcnsotion to tlio pcjsoji nKnhist wlioin n 
frnolniH oi vexatious uctii-ation m bioujrlit, Icax- 
iDfj it to him to obtnin furtliti redroxx n^ain&t t)ie 
comjdainant it he sechs for it bi ft leRular ci\il 
suit or bj a Ciiminal jiiovociition — 30 C 123 
(F. B.)^C C N I'JO 

2. False cases. — Wheionn acLiis.ttiun h fiixolous 
or vexations, the fntt of its beiii" false as well, 
cannot fbxpiititle the nccnscti to cnnipeii&ntion 
uniloi S 2"i0 Older for the pay went of compensa- 
tion, therefore, can bo made m ft case, nhicli is 
fo?«e as «ell as fri'oloiix or xcxations 


30 C 123 (F.B.) 2GA 512 (F. B.) 21 Ci 4%\ 
( \) 3‘' 51 lO'il 21 M 237 1 S 9S (P, B.) 3C I 
11 376 37 n 377 5 11 11 128 18 I* R 1901 • I 
30 r tv 1907 033 1' 1. 1003 15 0 1’ 191. 2 L*.! 
B (19U) 31 11 Bin T 201 ; 

Con 22 C 586 28 C 231 4 B It 015 34 A 334- 
Ife 12 Cr. H Sox 10 of lOOl ami 24 of 1900(8) 

13 1' R lf>‘Hi 

8 250 Cr P C coi'tcinpl ite» a tiee "here the nccn- 
stition IS fnlre, a char;;o that is fal<e iini<t Also be 
xoxntious, thoiifjh it may not ho frivolous ns well 
'5ii,n 128 


[ Note ]. — In the innjio«cd ftincndmonts, the word 
“false' IB Bought to bo introduced into the section 
so tliHt the matter imi bo xet be.iond doubt The 
tollowing iiilingB tlionfoie will be rendered 
obsolete if the mneiidment isncceptisl 1 W U 
1 21V II 57 3W H 70 0 W. R 55.7 W R. 
40 ITCl’lOi 4BU 015- 28 C 251 . 2‘» C 
•179 20 C 181 22 C 58f> (%) A K 180 34 A 354 
8. Scope of the section —Ibe words <>r S 250 
limit It to 0 ease instituti d i ither by complaint as 
dehned ui the Code, or by the iiifoimitioii gnen to 
.1 police othcci orto a Mairistrate— [14 B R lICGj 
It cniiiiot, therefore, liAxe any application where 
the Court makes an oMer under S. 476 
Cr. P. C. nlthou;:!] the older is made on an 
application for ^-inctinii to pio«ecule being 
made bi a party Srf 25 1’. R, 1910 

20 C 4M 2t5 A 183 1 11 17.5 2 W«ii 318] 
It has no apjilnatKiii to a case instituted 
on a police report [ Sw 2l C 979 7 C N 
20G 5C N 370 7 51. oG3 0 A DG 


4. Simultaneous proceedings under Ss. 2'>0 
and 476 Cr. P. C. — ’riiere is nothing luUie 
Code winch makes it iUcexI for n Magistrate to 
proceed tinder both the sections 250 and 47(1 Cr 
I'. C at the B line time 'I'liere i* no conflict bet. 
ween the two sections ns the ohjrct of S 2.50 is to 
Riiu coinpoii* ilion to tlio necTi'cd who linve been 
harnixsed hy ft loxntioiis ne(ii«itinn, wlicrcas 
procteibng* iiutler S ITC nre tiikcli on grounds of 
public poluj to piiitmli |h<> coliipl iinmt for 
mnking ft fiibw charsp 10 S 102 7 K. 10* [21 
M 217.30 0 121 fF. B.) fd] 1.5 n II 19. 
.SreGP, It liif/l (P. B.). 


6. Boport sent to a Village Magistrate. — 
The wor<U “inrormfitirm gii en to n Police ollKcr" 


lu S 250iif the Code of Criniiiial I'loccdure (.kt 
V. of 1S9H) include ftlso a report wliitli a iilla"c 
hcadiiian is bound to send, under S. 43 (c) of the 
Code of Oriminal I’roccdure, on ft complaint made 
to him of tliD commission of .i non-baihUo oflenco 
—32 51 258 (F. B.) 32 51 J, 79 • 27 51 J 37 • 
16 Cl. 218 (M) • 4 L W, 73 Con 25 51. ^07 • 22 
51 J. 138 Cr Rci CISC no 627 of 1915 (51) (’U) 

5rx, 35S. 8ce 14 C. K. 32G 

6. Malafldes necessary.— Conipcnsatlon cannot 
be ordered, where the coinplnmant did know tlio 
complaint tn be false nnd acted upon the infor- 
mation supplied to him by another person, unless 

it is shown that he acted in collusion with the 
latter— [11 R. 55] Whore the charge in respect 
of which the complaint was made, was a specific 
and serious one, the Court would not be justified 
in holding it to be frivolous or xexatioiis, within 
the meaning of S. 250 Cr. 1’. C , unless it was 
al«o malicioufhj fnl«o. [ 2 l\it B . 116 ] 

7. Section limited to cases triable by 

Magistrates only.— S 250 Cr P. C npr’'” 
only to a ca«c where a person is ncciiscd of nny 
offence triable by a Magistrate It has no appli- 
cation to a ca«o which is triable cxclosivelv by 
a Court of Session [10 B R 00 • 21 V. 5V. 1910 - 
14 P 11 1902 26? R 1902 13 P. R 1919 • 

1 P R. 1919 . 40 A 015] 

8. Position of the person wbo 


Rs 10 Rev Spooner nnilo an cntiuiry on hi* 
account and then com eyed tlio intornntion to 
the District Magistrate The allegation on trial 
was found to bo false ITdil that Jogniolion was 
clearlythe person upon wlioxo infoimatfon the 
accusation was niailo and the more fact that he 
utilised the 5Iissionarv for the purpose of coo- 
lejing the niformatioii to tlic District hlagistrfttc 
could not protect him Had lip tutd the 5Iissionary 
about the cft«e merely in conversation withont 
any desiro for the siibxi’<[ucnt prosecution, he 
would hardly have been liable for the intervention 
of a busy-body w liD took upon himself to coniej 
the'informntion to the District 5Iftgi«trate 
40 A 79 • ire 14 C X 32G 

9. Wilful exaggerations and distortions.-— 

Sec 250 Cr 1’ C speaks of the ''cftse" as a w bole 
and . ’ • ■ • • ’ - 

wil 

to 

lial 

prosecuted for any i.fTencc iigainst tlic Indian 
renal Code whitli hex miiy hni e coinmitlcd ; but 
the policy of the Legi-ilaturc seems to he to 
limit the summnrv jurisdiction of the Court under 
B. 250 Cr 1'. C to siinj.lo cases in xxhirh the 
lomplamniit is found to lm\ e been v /.o/b/ in (lio 
wioog— /'rr }'>rni"tl J. lu 10 A. (UO [21 0 5.3 fd] 

OA. Instigator of falso information— Ri c. 250 
Cr. r C. dots not wnrinnt an ordei to pay 
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conii'(.n>sitiou n jUTfOti wUnnuh tnxtiirxUt 

tlio fjtnnn of fnl«r infoniialmu I'ul mIio tlix*' not ] 
imVe tlio coni|'l iint or luformilion ' 

totlie I'olitc. — 12 S. 7r> 

10. Tboro must bo n comploto dinchnrgo or , 

acquittal.— \n nnlor for i (itinicii'ntinti ninlcr 
S. 2o0 Cr. I' C , rnnnot lio ju«tiriril morol^ l>n"ni«o | 
the comj'hint hlcil «n« t rr tfro'M m nnr «/«» 

An nnaril of cotnju'initton nn ont' lie midi 
where tlicrc has hi'cn it M.n.jihfr ll••rlnt»yl «» 
vci'illtiil (/ Ilif arriffl cm nil tin hrmln tl flit ^ 
rlino/r< ocjiiiii'f him 12 S ^7 21 C M I 

11. Caso compromised botwcon tho parties ' 

—Proeecilinps under S 2o0 me inn]ijdicftblewhcro | 
the Bccusecl jier'on lin« lunisclf, by nprrojttcnt i 
with the pro«eciitor, armed at n lottleiueiit and | 
hceii n |wirtT to the rompoimdinp of the offence . 

10 n n lOdii jo p r loio lo v R is*;** ’ 

Rat n‘,7 700 7 C !• 2 j 


12. Power of appellate Court to award 

compensation. An nppellatc C<mrt can pass 
an order .ipaiiist the eotnplmnant, nwanbo? 
coinpensnion to the aecn'cd under P 2 >0 Cr PC 
—[14 C S 212] This rulioff Ims been eier 
riiffil t.T J‘)C 167 IP. B.) It has ticen deHniteIr 
laid down that mi appellate Court fnw««f 
compcnintion «neh ns is eontempKted b\ S -aO 
Cr P C [Pu ll<o-boir>, CoiU(l>'iT 

aH<l Chnlltnie J J J Cnnt.n} S<eiiUo 

•»S A (52'j (’^'2} \ N OS 3B n b» 8 M II 

(appt) MU 7 U R OOS 

12A. Failure to act under S. 280 no bar to 

prosecution for perjury.—Thcf.uinrc to moke 
an order tinder S 270 Cr. 1’. C. awanlinR cowpen- 
sntfon nfrninst the eompl.unaiit does not preclude 
tho Jlngistrato from directing the prosecnlion of 
the complainant for perjury —4 Bur. T. 210 

13. Minor complainant.— Under 8 2iOCr P. C, 
a guardian or next friend of a minor complain'iiit 
cannot he ordered to p.i> compensation to the 
accused.— S3 P. I. iyi2. 


14. Complaint dismissed under S. 203 

Compensation can be awarded only 
where there had been a discharge ornciiuittal 
after a fiirolons or rcxatinns charge has been 
he, lid. Where the complaint is dismisseil ondcr 
8 20J albeit in the preseneo of the neei««ed anil 
his pleader, S 2o0 lias no «pplienti*n — Id 1 « 
lOORJ. Whcioa Maglstinte disim»«e*l the com- 
plaint in default, hoM lie should not hnto nwauled 
compensation [17 W. R. fi] 

15. Withdrawal of tho case no bar to order 
under S. 250.— Sre Note under S 2 Is »«»>»«. 

16. Nature of tho order under this soctioD.— i 


if it were a fine. [2(1 M. 127] 

I Case partly false and partly truo.— V 

Magi«tmte is competent to pa'« n" 
compuisation, although the eompls.nt «s well 
founded as regard- some of the neius.d 
losatmiisnndfmolou- n- agniu't "”'7,!— i 

S'*! I 10 U. lOy . Scctl C. 6''1 : 13 *• b 


18. Framing of a charge —The bat iiat n 
Mngistrite friiimil a clmrgi' or hc.iril the <lcfcr<o 
criiltnec, dms not iiinke a comjilnint any 11c 
le-s tesiitiiiiis or fmohnis, licc.TUso it is ijti.lc 
|H><-ible (hat the Magistrate might ii6t bo able 
in detect tho fmoloiis or sevatious nntiiro until 
tho ilcfcnilnnt had an opportunity of osplnlning 
the real fireiiinrinnccs —10 11. 199 2 Weir 310 • 

II tt 731. 

.1 jijillrtifioii Ilf t/ir Section, 

ID. ~ " 


he «4ul to exercise Ins discretion w ronglj . 

27 M 59 

20. S. 250 applies only whon compensation 
»s paid to tho accused.— s. 250 Cr P, c. np. 
plies to n case, in w Inch compensation is awarded 
to an accused person, hccaiiic a frirolnus comjilaint 
has been mndo ngoinst Iiim lint tvhero n com* 
pcnsation is awared not to the nccn«cd, but to tho 
complainant and is awarded under S 22 of tho 
0«ttlc Iresps's Act, S 250 Cr P 0 does not 
apply 

20 M.017 

21. Where no process has been issued.— 
8 270 docs not apply where the complaint is dis* 
inisseit without any process being issued It is a 
condition precedent to tho grant of compensation 
under this Section, that tho cisc shall hate been 
heanl by the Mocistrate and that the shall hnto 
di'Charged or acfiuittcd the neeu«ed 

2»A 137 8 P. 1! 1897 UP. R. 1897- U P R. 

1884 

22. ■" . " 


occurreneo Ind taken phee and tho same day 
his slatsmrut was t.ikin by the Police, who 
held an enepnry, collected eridcncc nud then 
Blarted the eii-e, Arhf tint the j>rocccd>iigs against 
the aecu-ed was not insfituted by the complainant 
and S 2.70 Cr P C did not apply— 1 Put. J. 100 

33. Simultaneous orders under 8. 211 I. P. 
C.and S. 250 Cr. P. C.— A Magistrate by 
granting or ht exjin—'ing an intention to grant 
sanction to prosecute the coinpl xmaiit under 
8 211 I P. C is not precluded from awarding 
under this .8iclioii rca-onahle compeutation to tho 
BCCII-CsI. » 

30 f W 1907 21 M. 2-iri 18 p. R HOI • r. W. Rj», 
^ee2■•C 4751 

24. irtho Magistreto tries tho accused On a 
chargo Other than that ccmplalned of 

le can allow riimpfii»-iti< ii I.. tie »r»-ii«..t -JJ J*. 

It. 188»; 
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(•i) Meuiiing of terms. 

23. TUa word “mformation” referred to iaS. 250 
Cr P. C need not necessarily be the information 
on which tho case is instituted where a person 
mating a complaint against an accused person 
subsequently gives information le.ading to the 
accusation arrest of others in the case ho may ho 
dealt with under S 2.i0 Cr. P. C [14 0 X 320] 
“Information” in S. 230 of the Cr P C is limited 
to the information given aiid entered in the cog- 
nisable register under S 154 Cr P. 0" — PerFratt 
J. C m 21 Cr. 49 (S) 

25A. Section to be construed strictly — S 250 
of the Cr P 0 IS a penal section and must be cons- 
trued strictly. Words ought not to bo introduced 
into it nhich citend the liability to pay compensa- 
tion to any person beyond the acinal complainant 
or person who gives tho information on which tho 
c.iso IS instituted —21 Cr. 49 (S ) 

26. The term “vexatious.”— .\.n accusation can 
not he said to be roxatioos n ithin the meaning of 
tho section unless tho main intention of the com. 
pl.iinact bo to causo annoyanco to the person 
accused and not merely to further the ends of 
justice.— II S 53. 

27. The words "frivolous or vexatious”— Tho 
word “vexatious” in S 250 Of P. 0 must be read 
as cyu^ciii s?enerw vitli “friioloos ” Both the 
n ords apply to that class of cases in which the aid 
of law has been heedlessly invoked And therefore 
wlicro a Magistrate holds the complaint to be 
f.ilse or needless he cannot nw.ird compensation 
under S 250 Cr P C [IS 12.] [This ruling 
Is obsolete —It was orerruled by 1 S 28 (P. B.) 
■BiO Cl 208 It is proposed to expressly amend 
the section so as to includo “false” cases] 

28. The words "triable by a Magistrate” m 
8 250 Cr P. 0 mean triable under S 28 Cr P C 
The ca«es provided for by S 230 aie those specified 
in the eighth column of tho Rchedulc, as triable 
by A Magistrate A Magistrate exercising powers 
under S 30 Is not competent to award compensa- 
tion in a case triable by a Court of Session or tho 
High Court [G02 r I, ' 1902. 14 P B 1902 IS 
84] So a Magistrate by whom an offence under 
S 4971 r. C IS not triable but who enqmrcs into 
the case and discharges the accused cannot award 
compensation under S 250 Cr. P C — 9Cr 603 (M). 

29. "Complaint.”— Tlic term “complaint” in S. 
250 means a complaint within the meaning of S 
4 (h) Cr. P. C A deposition made to a Mngistnilo 
in the course of trial cannot be treated as a com- 
plaint [20 C 4S1. 1 B 173. 20 A. 463-. 14 B. R 
1100] 

DO. “Frivolous” means trilling, silly or witbont 
due foundation.— 41 A, 350 

(4) In n-lilch roin)>etts<ttfoit 

niff// hr an-firtlttl. 

31. t — • - TT- * • : ’ 


\ 


[ Sec. 


8W. n 54 14 TV. P. 30 l7 W B 1 j 18 W. P. 
C: 6>r. n (ap) 40: G M H. (ap)49. 1 B. H. 
161 • 6 B K 12 —See Also 13 W. P^ 39 1 7 B K, 
58 [ But sec— 23 W. R. 17 ; II W R 10 ] 2 X. 
P. 447. 

32. Section applies to summary trials.— S 
250 Oe P. O may bo applied in gammons cases 
whether tried summ.arilj' or not. 

1! M 142 

33. Power not limited to cases under the 

Penal Colo.— Power to award compensation 
not limited to complaints made under the provi- 
Etons of the Pen.al Code 

4N. P 04 1 IIP. R 1872, 

34. Cases in which S. 250 does not apply.— 

(1) Caies under the Bombay District Police (let IV 
of 1890)— G S 254. 

(2) Prosecution under the Workman's Breach of 
Contract Act (XIII of 1SS9) — 4 C. N. 233 41 A. 
322 27 0 131 : See 6 B, R 235 : 24 M. CCO i 4 JI 
234 : Rat 617. 

(3) Prosecution under 8 28 of. tho Bombay Public 
Conveyances Act (VI of 18S7)— 21 Cr 3S0 (B) 

Miscellaneous proceedings. 

(4) Proceedings under S 488Cr, P. C— 16 M, 234. 
6 M T. 201. 

(5) Proceedings nnder 8 . 107 Cr. P. 0.— 36 A. 3S2 i 
TAJ. 743 - 25 B. 48 1 37 P. B. 1884 1 10 P. R. 
1893. 

(ft) Proceeding? under S llOCr.P. 0 — 15A.305i 
25 B. -IS 83 P. R 1902. 

86. Cases under the Cattle Trespass Act.— By 
8 4 (o) of the 0am. Proc. Code of 1899, the word 
“offence” includes an net in respect of which a 
complaint may bo made under S 20 of the Cattle 
Trespass Act It follows therefore that n person 
against whom a complaint is preferred under S 
2i of the Cattle Trespass Act is a person accu*ed 
before a Magistrate of an offence S. 250 therefore 
applies [ See 29 M. 517] 

Note. — Note tho change of law since IS A 353- 
23 O 24R- D M. 102: 9 M 374 

(•») .V/fcef/ffiieoff*..- 


250} so KB to justify an award of compensation 
IS W R 500 

37. Case must bo triable by the Magistrate 
himself. — So II Magistrate liax no jurisdiction to 
award compcii'ntlon iindi r 8 500 in cases triable 
ciclusiicly bvnCourt of Session - Rat SOI • 21 P. 
W mo- 602 P. L 1902.14 P. U. 1D02 • 0 Cr. 
502 (M)- 1 S.84 

[X B —Tho H ord “lieard" was inserted in tho Code 
of Ife'JS to rcpl.acc tliu word "tried” ] 



j’n\CTifr iKD rROCEm’iii:. 


479 


250] 

38. r r"" *' * • '. ' ‘ItU* I JT. B.— T/k* riifo N {find comprn^iti'on cntinoi fi(> 

■ ' ■ ■ tion I nwnnlcd wlien 0 police olKecr (ts mic^') is the com- 

J • 6 C phimnt ] 


II. PRACTICE AND PROCEDURE. 


(t) Olijrrtlon^ mii^f he rerni'flrd ntnl 
eon«f(Jerrrf, 

39. It is impcratirc on the MnRiatrifc in pnsainp 
On orJcr nntlcr S 2*0, do rcco<<t nnd consider 
the objection of the coniplniiiant, eren in 
a sotnmnrjr trinl on the atnlo^r of R 201 (p) 
Cr. P 0, A failure to <Io so vitntes tho oriler 
[2 9 t 2 6 It 8 8 21 10 0. N fltl IC P W 
1911 21 Cr "•'51 (Pnt) ] An order diroctinp 
payment of compensaticm to nn neensed oapht not 
to be made trithout calling on the complainant to 
8hQTrcau«e [ Hat T23 IlntCIl 3S C 502 5C 
K 214- 2 8 11 2 8 4 Cr Per No 2» of 1908 
(n)-9 A J 170 3 n R CbO 2 WVir 310 II 
JI. 142. (W) U B.3— 61 

40. What does not amount to giving oppor- 
tunity of showing oauae.— where the Magis- 
trate passed tlie followinjr order "Judgment, 
dclircred Accused ac(\iiitted, • • • complainant to 
pay H*50 compensation to each of the accused 
under S 250 Or P 0 end show cause why ho 
should not pay Subans Ringh is absent Ilis brother 
rerbftlly shows caiaso which is insulhcicnt, order 
made absolute”— IfeM that the compIniRantwasm 
fact giren no opportunity of showing cansc — 
IRO.N 1277 ■ 

(2) Sepni'dte prncee/ltufj /a iclthoiitjnvh- 
{Itctlou.—il. When A Magistrate on finding a 
complaint to be rosatlous or friroloiis. considers 


14 C P 37 • JON. 8. 

42. Note per contra- — An order as to the com- 

pensation IS not necessarily inralid, if it is not 
pronODneod in tho same breath as the order of 
acquittal, that is to say, if it is w^ilfen a few 
minutes or even for good and safficient cause a 
few days later, proi ided if i* mh^tanUally a 
continuation of the onlcr of acnuiUal nnA fact of 
/Ac same proceeding— 7 8 123* 8 B R. 817 (’16) 

M.N 159 21 Cr371(n) 18 Cr I0I4 (C ) s 36 

A. 132 ( 06) A N. 2U 

(S) VroeaUire. 

43. Preliminary order need not necessarily 
bo mado in the presence of tbe com- 
plainant.— It is not necessary, neither is it in 


44. Procoodings to be summary. —"Proceed. 

mgs under S 250 Cr P C are intended to he of a 
nummary naf/(re,.ns is sofliciently indicated by tho 
direction that the order awarding compensation 
IS to form part of the order of discharge or acquit, 
til The Court is bound to offer a complainant, 


snen re|iiesc‘iiiiitiuiis. An tms should bo done 
before the passing of tbe final order of discharge 
or acquittal aoil it was clearly not the intention 
of Ihol-egislaturo that a complainant should be 
entitled to adjournment, m order to enable him 
to show cause much less to nn opportunity of pro- 
ducing farther cTidence after all the cridenco 
tcndeivd by Iiiin m support of tho allegations 
made in tbe complaint has already been taken at 
the trial of the cat© itself. The difficulty which 


46. Adjournmonts should not be granted.— 

It IS irregular to grant adjournment m a proceed, 
ing nndcr S 250 Cr. P C. but the irregularity is 
cured by S 637 Cr. P. C —3(3 A. 102 1 COS) A. N 
204- yc«8B It 847. 



47. Componsatiou can be awarded only in 

original trials. 

8 M. 11. 7 (ap.) : 21 P. ^Y. 1910 1 See Rat DGl : 0 Cr. 
602 (M ) ! See Note Nn 12 above. 

48. Brosocution for contempt of the lawful 
authority of public servants.— When on tho 
report of a peon the Ciril Court orders prosecu. 
tion and Bends tho casu to a Magistrate for iurcsti- 
gaiion, the latter in dismissing the case as false etc 
cannot direct the peon to pay compensation under 
S 250Cr. P. C. In such cases the real complain, 
ant is the Court and 8. 260 Cr. P. C. therefore 
cannot apply. IB 173 • 2G A. 183. U B. R IJCG. 

Note. — But there is a distinction between a prose- 
cution nt tbe instance of a Judgo acting jnilicially 
and a prosecution at the instance of an eiecutire 
body, eg, a Municipnlity. In the latter case 
B 250 applies P.at 309. 

49. Whore the case has been withdrawn.— 
The Msgistrale cannot award compensation In 
a ca*e which he has allowed to be withdrawn 
f81) A. N. IW. 20P. R. ISTOi ICP. R. KOI- 
Bat 462 I Con 21 P. R. 1K«3. 

[Jf. B — R 260 as at present enacted does not 
present any bar to such awanlj. 


complainiat has shown cause.— IS C. N, 702, 
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(•4^) If'tmf /•* romi>ffnnre iritfi 

tUf jtvnrisions 

50 \ in <li»<.hifyin'/ .in .iccu'^l, 

•it til" tiiiiv, !)i« toncJn'-5*>n tliat Ibe m‘'P 

«d'- vnr in to anr Ohj'^ctioa, H*P 

(.fniijittin <m aii'^lti to Ijp <jr<lor<‘il to l^aj cowipfn- 
•-intiii for iiialtui;: a fri'olou^ .ind rctatiou^ 
t ('lojjlaint He ^^Jeo, n' rtijuirtnl liy f* 2y* (•«) 
fr P C ru onlod tlic co>iij>lain^Mt’6 objwiiwj on'l 
n-idi'J undtr l! (b) xo onltr «f « 
rlircxioti that tbf <oni}t)au> tnt UiqtiM |>a> 

< OOIJI' lisjtnnl 

//,/(— -iir" jiriiMituri .iilijjiUol lj» fl»e Maojftrate | 

wax I ‘•jiSifiPDi ( oni|4iniice nitli tlu; law { 

• tnutr.! i„ V o'n Cr P C — h li R 6t7 fTa- al«.> ' 
{<r,) K \ i!4 

Mtffi ff/Dtronn viilfs nf J'rftctfcf'. 

61. Composition of offenes.— ^oon .*• a 

» ' 'ii|io-ri( 11 i' 1 ' InutnnU off* « HhI it a» 

III I' liiv ai'fU'ul iindi'r fr* 31rCr P C 

aii 1 till MiniitMto )ns no pontr to deal ««,r I 
) inlur null tl ' ea«e But au anjoittal under 
•' lOCr I’ C i« .) 'fr\ diPereat iliiox' to «•> I 
> I'liMjl und'T bx 24> or H 2*7 and it le cnir 
I I 'f^uiitaU und»n one or otticr of Uie fcctioo# | 
l‘*i otentioSKd that tin Main-trate has liccn , 
<n |>uneri'ii loan iid i ora]>eux jtion ,\n flc<|aittat 
iii'iir*' 217 or P 217 the re«uH of s jiurely 
Ma/ictcrial att. hat an <ie({utttal under i* 317 
j. '-alw tj> »n ojiMdMim of la" ujion the act of 
lomiioxition and i« ihak <)Uite irre^fiectire of an' 
Matfutiful «3.'\,ixi<jn )'♦ P j: H>SK JO B. JS 

IOV> Kii <477 

52. RoiponsibiUty of eerrant acUog on 
b«hl\f of bis master.— Tlie Ijucrtion vrliether 
flriivKi 1,11 Ilf held f> »i>on(il>le ondiT S 270 
Cr J’ < fiir at; intorin ition iOf1;;ed oe boJialf of 
111 * nid«itr. 1 “ a fjue»tion of f.ict amt depende on 
the (jnentoni ohetlier the I'er'atit »« nirrclr the 
fii'iiitiijiiffe of the matter and la inercle t'liui}; 

I ttirtiixnin tu his iira"ter‘« acciwation t»r ''hcther 
l'» joins |nr»Dniilli m the a<co«Uion lum«etf 
H. till I iriiif r ca«.e hr lannot Ire mnli* hal/le to 
< 'iinlK ii-jti file cuiiiplatnnnl HC X 320 

63. Scope of the etiquitry under 8,350. — An 

iiii|iiir'v IIS til Mhcthera charsre U not frnolous 
't'Tutioiix i,t nut lunUr ft 270 Cr P C can be 
Iliad'' fiiih for the jiuriioi-e of ijeii'tmg whether 


[ Sec. 


compensation should he j»ai<l to the aceu'cil 
}>crson 

10 B. 15. 1070 


5C 

65. 


6S. 


. Fine in excass of compensation.— A 
Jfft'jtslrafo cannot fine a sum orer and abore that 
"Inch was ordered to be paid as compensation — 

(•aj) A. X 4ti P. R IMS 
Appeal. — So appeal lies from an order made hr 
a Mapstnite of the third class di9tni«siQ? a com- 
plaint under S 217 and awarding agatn^t tl>e com 
phinant Hs. 5- a? co/iipenK.atioa under S 250 
fActXoflS52 3 (!ll)A. X 120. [But See S 250 
subs (3) ] 

Who can pass orders, — An order for com 
peti«3tion Li- inadc by t!ie magistrate trio 

tij'cs the case. It is not competent toft Jfosift- 
ralc H ho has heard nothing of the case eieept th? 
complainats picas agamst the direction to par 
coinpcjis.stioi), to male the order for compeo''- 
tioo— (y;’) X. a** 

. Accosed has no right to bo heard in pro- 
coadings under S. 250. — 'Ihc coinp!a>®*®t 
being sirtuallp the nemcii in a procenlmg 
S 260 el. 2 is* the person who lifts to mate hi* 
defence. He U the person who >• to be hcfirdenu 
not the accused. The latter has no right lobe 
heard in u proceeding relating merely to theoroer 
for compensation —Hr. B. Ib®5 

. Refund of compensation.— There na» 
proTision io tin* C 1*. Coda for the rfs 
inonev paid awar as compensation under r.6« 
C P ’ifeW 

1 Bur 3.73 2 P. It 1S59' 10 P. « 1690 

It iMtsheldhowercrm ISA 112 [See also Rit 2131 
ihftt when the High Court directs on rewwn 
that the fine be refunded the compensat^ >* 
rccoreraido by process under 5 5iT C. P. *6“ 
not by ei'il suit J 


Village Magistrate.— Is not tmpowere^,," 

... ^ 25 jj eo- {'H) 


00- Grouad for refusing componsation.— A" 
order awarding compensation was set asido 
Ihe ground that the conduct of the flccueed wss 
»tot fctmigbtfor«.nrd throughout. C 7 P. I< 1?0I- 
61. Form of order. — An order shoohl not be 
piii'cd in the form of a Bcntcnce of fine, 11^“ 
Amount of which 'i.is to be paid .n compcn*ii''i0!i 
to the accti'rii S C. P. 13. ’ 


m. REVISION. 


<ij 


Cotirf. 


62. Power of tho High Court.— An wrdcr under 

tbii muh' by « lust Cl's** Mftjnstrftto 

mir 1 m‘ rtiwul be til^ Jliifh Ci.iiri under b* 47" 
aiiit Ui't ftii'l nhen roin{>cnrat(iiii onl»*rc«l has 

l"'J'_p''"l, 'hr Jiinouiil iiiay h<> recu' rred otidi r 

J'. •jX~ infra, iX t) /■ High Crurt eil» umiIc Ihr 
'*■'>[711"* ** IgP.Jt I*-''7 '^r^IOCr 


62.A. Order against a Ruropoao BntHta 
Subject. •“Till' 111.'), C >nrt III Alhlnbidhi* jar>«. 

»’i'"ti‘'Ti t'> iiitirtnin iii ujiptitwtl^n fi*r reTi«»'m 


*f an order of the City Sfagistratc of Loehna"’ 
in ft cftftc ill which the complainant is a Earofwft'' 
Kntisli aubjoct ( irrcxpcctiic of whether he h®' 
n claim to bi dealt with as such ) and agaiott 
whom an onlcr under B 250 Cr. P. C lia* been 
tua<lr-21 Cr. 7G7(A). 

63. Nolieo to the accused necessary.— 

Court rcsfoBcd to iBtcrfi-rc with nn order nward- 
»ng rompcn*aHc>n to nccoscil on the gronii'l 
that thf oceuwd hnd in the mean tiinodifdond 
no Ollier ftboulil he mide without ficr'U”g 
Bccu'cd with n notice. J5nt031. 



liii’Ki'tQN'jiryr pEnrir 
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64. Death of tho applicant.— D.>cs not caxHc tin* | 

applicrttion to abate It can l>c j'ro*ccntc«l bj Iii4 | 
legal rcpre«entatirci I 

24 r. R. 190S Bat *«■ C P R . 10 P R ! 
1S75- RatG54 

65. Death of the accused.— Tlie High Court 

Tetnseit to interfere on the pronnO that the 
acca«eil had died, no onlcr could be pa««ed to lu< 
prejndice ns It would be pa^sinp nn order to the 
prejudice, of a person who could not be serred n ith 
a notice Rat 03 1 


('J) Jij/ ofltPt' Coiti'tn. 

00. Sessions Judge.— The Sessions Judge 1ms nn 
power to interfere in revision with nn onler of 
campensntion passed by n Magistrate of tho first 
class _7 B n fW . 1^11. R. 350 


[N 

Court — ibul. 


IV. CHANGE IN THE LAW. 


63. The scope of the section has been much 
enlarged. 

(a) Under the old Code — Code of IRdl-O only first 
class Mngiatrates could net — See 1 11 H. 181. .Iny 
Magistmte can now net under S 250 

(b) Compensation could be awarded only m certain 
specified cases [Sec Object and Application of iho 
section] It can bo nwnidcd now in any case 
tnablo by a Magistrate 

(e) Compensation under tho Codo of I8QI.0 could 
be owanlod only in c.iscs in which “ a summons 
on complaint shall ordinarily issue" [5 12 ] No 

such restriction now cjists 

(d) Tho words “frnolous and vexatious” In tho 
Code of 1801 wero replaced In tho later Codes 
by tho words “frivolous or Tcxalions". 

(°) Under tho old Code*, compensation could be 
awarded only in cases instituted upon a com. 
plaint See 0 A 00*C83) A. N. 22 4. 7 M 503 
where it was held that whero ad accusation 


Is made to a police olTlcer who taVes action upon 
itamllay) the matter before tho Magistmto S. 
250 C. P. C. does not apply.—But see tho section. 

(f) Under tho codo of 1SS2, ccunponsotlon could 
bo Awanlcd only in siinunent cases. Rut in 
tho code of ISJlR, the heading has been so changed 
as to expressly include vairanf cases. [Sen 
tlio heading], [Kor rulings under Oodo of 1882 
eto See ('ho) A. N. 45 . (’83) A. N. 130 i ('82) 
6.M 310: rSeo also (81) A. N. PD. i 164 1 101 i 
low. r. i»]. 

(cl Under tho Codo of 1872. [unliVo tho Coda of 
1898] compensation could not bo given on no. 
qiiiUal (n* opposed to diselmrgo ) — Soo Rat 
Mt2->W. R. 12 ’7ii('8I) A. N. 107-lIut Seo 
0C5Slt5M.3Sl. 

(h) In tho present Codo tho word '‘Aeiiixr’ has 
boon snhstitiitcd for tho word “Irifil,'' A Com. 
plot© trial is tlioroforo nu longer ncoossary, 
[ReolOW. U.Ol ]. ' 


V. IMPRISONMENT IN DEFAULT. 


60. imprisonment must bo simple. —Imprison, 
ment must be simple and shall not exceed thirty 
days See subs (2a ) 

70. Provisions under tho old Codos. — Under 

the old Codes, there was no provision for iin* 
prisonment There are several nil nga laying 
doWii that imprifonmont in default is Illegal — 
See 21 0. 979 i 19 A. 73 22 C, fiSfl , 18A, Ofli 

1 Bur 429 1 13 V U 1R90 s 2 N. P. 430. 

[Koto,— In 20 M. 127=2 Weir 321— it has linen 
laid down that a Magistrate cannot mako nn onler 
for imprisonment on intimation by tho person 
directed to pay conipenaation that ha was unahin 
to pay]. 

71. Stage at which tho order can bo mado.— 

An order for imprisonment in dcfiiiilt «f tiiiynient 
of compensation IS bad if It is insda bernra any 
attempt is mado to recover the niiiinint by legal 
process— r> C. N. 211 1 2H0.25li 2»l M, 127 

U P. R 1902 1 28 0. Iflii 21 0. 1179 1 Rat fill. 

72. On intimation by the porsoli dlrootod 

to pay compensation— that Jm (s unahin 
pav It, ho cannot ho ordered t‘i ho . 

20 M 127 i Rot Boo 21 W It fit 
^6. Imprisonmoat omnot bo matie In on* 
tlcijjation.— H. 2VJ does not j.eriiiU a Magi*. 


tmte, having an onler for compensation forth, 
with to add to his older that In default of 
payment of compensation imprisonment for a 
certain term shall ho undergone da nt/ein;ir 
shoHM III ituitle lo Tfniue fAc ninoHid and If 
not n'corered, then an order of Imprisonment 
{a to Ito passed In default.— 18 0. N. 7U2 i 6 0. N. 
213 1 21 It 28 0 2M i 28 0. 104 1 22 0. 680 i 22 0. 
139 (U1)iIH Or. :0l4(O)i 13 P. R. 1800; It 
P. K. ttWJitm V. b. 1901 1 18 A IK) I 10 A 7.1. 
»l Cr. 220 (.S) I 2 Weir 323 

74. n-*-* . 


fidlowing »Uy the MsgUtrale vworded this orator » 
"Nil r»i|«n ahewM hy the complainant who was 

t ireaent yralerday. Order nhovo made abinhite. 
'oiiipldinant |o suffer slitijde Imprisonment for 
flllilavsln lit fault <>f payment of ronipensallon." 
lilt f (I) that Iho portion of the fifler •■comjilaln. 
aiit III suffi r imprisoiiineiit * * O'impentallon*’ 
I* flirgol, (11 lhal tho order should he smendcl at 
fidliiWai " '1 he r»m]>eii*all III shall ha ris-nvere.! 
aa If (( wi«a a ftnn an.l in llm event of its not 
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Afi’mj. liHiiu sras. (Sj. 


[Seo. 


being so recovered, tliero shall bo r simple Impri- 
sonment (or SO days — 18 0 K.TO2- S«2U B 
C1914)3l 2lC.fi70i 280. IGV- 20M.127 j (’1C) 
M N. 1S9! 5 0 N. 213 5 0 K. 214 lUt Oil' 
3 L B. 32. 21 Or. 751 (Pal). 

75. Warrant of distress. — A Hagisimte in mating 
nn order for compensation is orUmarilj bound, if 
the amount bo not paid, to prooceil to the rccorcry 
of it by It/ thttrees end sale of the mnienblei of the 
person ordered to pay. It was formerly hold 


out the term ordered, unless the sntn be S'ione; 
paid Hot the warrant of di«tre*s cannot hari 
currency siniull.aneonsly with the imprisonmen 
bceauso the niternati>e poTanilled in case o' 
fathiro to re.alise ha* alreadr been adopted.— 23 IV 
It. Cl. 


VI. PUBLIC SERVANTS. 


(1) Tl'/io »!«}/ tlof be ortlrred topajt 1 
rompeiiHattott. I 

76. S. 250 doQs not apply to | 

(0) a ca«Q where a Municipal Jnmadar nrrc'ted a 
person whom ho considered to be committing an 
oHcnec under S. 34 ol Act V. of 18R1, the person 
so arrested baring been sent up for trial in the 
usual manner by the police and baring been 
acqnitted —(’01) A H. 142 

(1) the case of a Police constable prosecuting under 
the provisions of tho Police Act IV of ISOO 
(Bengal)— 7 0 S’. 20C. 

(c) Police ofheer instituting proceedings on infor- 
mation received by him. 5 C. N. 370 

(4) Cmi Court peon or bailiff acting under the onlers 
of a Civil Court. 20 A. 163. 1 B. 175 See It 
B. B. IIGG. 

(e) An order directing a constable who arrested 
and charged a carter with nn olfcnco under 
S 34 el .8 of Act V of 1601 and who failed to 
prove tho charge, to pay Rs 20 as compensalion 
to the carter was set aside m 21 C 979 

(/) A Railway Police constable, who complained 
against a Railway guard for unlawful obstiuclion, 
and the Magistrate discharged the latter. 

10 P. R. 1899, 


(ij) A constable wlio presented tho chsrge-«Lecl 
to the Magistrate, where nn A S. P. had ssnC' 
tinned tho prosecution of tho accused nDtlci 
f«.2n I’.C— 21 M. J 8H. 

{S) ir/io timi/ be onlrfed to pity 
roinprii tiitlnti, 

77. Police officers in non-cognizable cases, 
— IVhere a police ofReer initiates criminal procee- 
ding* in n non-cognirable ca*r, a >rRgi*tr8le has 
iun«diction to award compensation to the ac««ea 
under P 250 Cr P. 0 20 B. 150 (P. B.) = 
OR. 82i Con 22 H.93t. 

76. Municipal peons^Thc ftccB«cd was 


tive body could not autliorise a lervnnt to prefci 

n wrone^’ul complaint and so screen tbo ceffl- 
ploinant from the legal penalty liable to be impoiM 

under S 250 Cr P. C— [Rat 309]. Bnt sec. 2jfl 
Cr P. C. Is not appheablo to tho case of * 
Mnnicipal Jfiinadar arresting a person whom he 
coniiJerod to bo committing in his presence an 
offence pnnishnble under S 34 Act V of 1661, the 
person so arrested having been sent np for trial 
in tho usual manner by tho police and ncqaittcJ. 
(•01) A. N. 142. 


Vll. APPEAL UNDER SUBS. (3). 


(1) Ffoccdiire on appeal. 

70. In cases of appeals under S 250(3) Cr. P G 
which provides that there should be on appeal 
from an order passed nnder it, it is desirable that 
notice bo giem to the accused as he is tho party 
prejudiced if tho appeal be allowed and the 
order for compensation rescinded — 33 M S9. 

80. Prosecution for false complaint orper- 
jury of the complaint does not stand in the way 
of awarding compensation to the accused See 
15 W. R. 0 ! 30 O. 123 (P. B ) 30 P, W. 1907: 18 
P. R. 1901 • 6 P R 1901 . 21 If. 237 1 15 0. P. 
194 . Con 26 C. 181 . 22 0 586. 

[Note.— Bee Koto No 2 nheic) 

(2) Xoticc of apjieal. 

81. IfoticO of sppe&l from an order under 8 250 
Cr P. C. ought to bo given to "sucli ofliccr as the 
bocal Government may appoint in this behalf,” In 


Madras the District Magistrate I9 such ofBccr. 
[See Rule 60 the Ctimiual Rules of Practice J 
27 M J. 629 [29 M. 117 • 33 M. 89 ) Bat a fadare 
to give such notice would not justify the Hig 
Court to interfere in revision with the 
tho appellate Couit. [ibnJ i But See 29 M. 18< '• 
33 M. 69 33 M. 1091 . 19 M. J. 130. 

81. -A. Bight of audionco. — The aecnscd has no 

right of audience in such appeal. — 27 M J. 619 

82. Procedure in appeals explained.—S 250 
Cr P. 0 IS not a seef.contained section (enchas 
Ss 190 and 480 ) It does not declare what the 
powers of an appellate Court are in disposing ot 
appeals under cl 3 of tho section, and it is neces- 
sary to invoke the aid of S. 423 for the purpose — 
An accased person should have notice of the 
appeal in order that he may have an opportunity 
of supporting the order passed in his favour. 
[29M. 167Fd] 38 M. 1091. 
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251] rnnruu'ni: in* m \ki5 ixt-cvsm. 

VIII. MISCELLANEOUS. 


83. Lapse.— Coni])Cii*itioii nllo« I’ll to i.tn- I 

not bp crcrtitetl to (iovcrninpiit 1 1’ It 1*^1 

102 P.n I'HlO 

84. Fined in the case and ordered to pay 
compensation in oross-caso. Atcn«pci 

convicteil /pill fined for n''aiilt He linil jircfemil 
n cro's conipaint on tlio fnme facts Tlie crewa 
complaint was di*nii««cd ns fniolons nml com- 
ppn'ntion ordered 

Jlehl — tlie accused was not conrietcd twice for tlic 
same ofTcnoc — 20 P, It 1M9 

85. In trials under ch. XV of Act XXV of 
1861 compensation can be allowed 11 P It 
L^CG 27 1’ It l‘'G0 0 P It 1^09 2S P It l‘.70 

66. Guardian or next friond of a minor com- 
plainant. — cannot be ordere<l to pay compen- 
eatinn to tbe nccased 1 P 'V 1012 

87. Letters patont appeal. .\n order for compen- 
sation pa«*ed under S 250 Cr, P C >s one passed 
m 0 criminal trial and no appeil hes ttnderS 15 
of the Letters Patent to a Uirision nencli ngamst 


flti onlcr of n single Jiid;'0 of tbe High Coiiit 
n’fMsinsj to Jnterforo with such order.— li) Cr. 
20S(B ) 

88. Contrast with S. 22 of the Cattle Tres- 
pass Act.— S 2.'.0 of the Code applies to n case 
in wIikIi compensation is awarded to an accused 
person, bccansc a frtrolous compl.'iint has been 
made npminst him. Put where compensation is 
airneded, not to the accused but to tlio complain- 
nnt and it is awnnlctl under S 22 of tho Cattio 
Trespass Act, S. 250 Cr. P. 0 docs not apply. — 29 
M. .517 

89. Comparison of Ss. 250 and 180 Cr. P. C. 

—A comparison of tlio opening words of S. 250 
with S 190 Cr. P. C. will show- that they closely 
correspoed and that tho former aro intended to 
corerall the three methods marked in S. IDO as 


ciurTEn XXI. 

Or Tun Tfitii. of WAKitwT-c.t'-c-i rv MtntsTtivxr'j. 


Procedure lu wnir/int-c.iscs. 


251. The following procetlnro slmll bo ob'served b^* Mngis. 
tratc.s hi tbc trial of warranl-ea'iCP. 


Notes. 


1. Presidency Magistrates.— Tlie prorisions of 
Cliapter XXII Cr. P C. do not apply to trials 
before Presidency Magistrate*. A w.arrant-casc 
mnst be tried by a I’rcsuleiicy Mnsi«tratc in the 
manner provided liy Chapter X.\I of the Code, 
subject onlv to tiio special proi i.ions of 8 502ns to 
the method of t.aking don n the eridence — Itat 539 

2. Composite Cases. — Ser Xotes under .8 2tl Cr. 
P. C. 

3. Procedure undor Ch. XXI must bo fol- 
lowed m warrant esses. — The fact that « 
summons instead of a warrant has been i«sned in 

a c.aso falling under tins Chapter, w ill not jii-lifr 

the procedure a* in a siinnuons case [10 W. 1. 31J 

The eonriction of an necii«ed person under 8. SU 


ifagi'trnie e<innn! nlloir ilf irill ihniral e) o tranant 
co»c He may di'charpe the ncciixd. If thechsrge 
i» groundless and the fact of there being no eri- 
denco eau well bo a snUiciont ground fordoing so 
[Cr U 90 of 20 D-’O'.] 

01 


4. Meaning of tho wor'd ‘.‘trial*’,— The alord 
includes the taking of evidenco in siijiport of tho 
prosecution, ns also the whole of tho »iib*e<|ueiit 
procedure laid down in Ch .V.\I of the Code for 
the trial of avarrant rase* —[3 I. li. 2®0] 

6. When a trial commoncos.—Thewnni*' trial’' 
is not defined in the Criminal Prooednro Coile It 
lias been held that the trial liegins when tho 
«ocu*c<l is charged and called on to answer. [Per 
II oHw J. in 32 .'I. 220 F. B.] The word trial oc- 


trial but onJr on rn/juin- as defined in S 4 11} 
Cr.P. C.-[Prr;v„Z«..If.oeI,M<,«y. C. Ill 0 N, -121 
C. J. dcffne<I “frial'' a« fetfowi Tho 
proceeding which commences when the case is 
calleii on, with the JIagi«trate on the llench, tho 
occn-ed in the dock, and the reprcuentaliret of the 
prosecution, anil for the difenee, if the aecuscil 
1*0 defcndcil, are present in Court for llie heartng 
of the care”. [25 C fAI 8re also remarks 

of H*d.oh J. in 15 C. COS at p t*20. 
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r.viHfcXCB loir rRO**t( iTiov. 


[Sec. 


6. Illegality of arrost doo3 not vitiate the 
trial.— Where Hie nccnacil '\ns liroiifflit ttnilcr 
aire^t umlce circuinitiuiees not t.mct'OBCd by 
h'T, it Mas hcJfl ttint the M.ipistrntc was not 


funcoriinl to oniniire liotv tlio nccit'ed hniipcncd 
It! come ticfore him : nor emu the «uhpci|uffit trnl 
nn<l toiMictiori im.iln].— (5 1’. I’ 7 Bur 

&. CG at OS. 


252. (0 ^Vlicn llic appears or is liioiiglit Iitfoic a Jrii"i'<tniic, Midi Mag!“tntc 

hlmll piocecd io lic.nr the romjil.iiiiaiit (if niiy) anil lake nil such 

E\idenee foi nioscciition - , » »• . ? ,i* .• 

e\nlcnco as may he pr(Kluml in .snppon of tlic pifiseeutioii. 

P") Tlie Maijistintc slnrll nscoitain, fiom llie cOJnpl.iirririt or otlierw i'e, tlie names of 
any por^oiis likely In lie acqiiainteil with the facts of the case iitid to he nhle to gi\o cMilcnco 
for the prosecution .mcl shall snnimons to gi\e evidence Wfove him«clf such of them as he tliiaks 
necessary. 

Notes. 


1. Evidence against aecasodtobo roeordod 
as early as possible— .Vn accused person Ims 
the light to ln\0 theoridcnco apsinst him record, 
ed <i- caily fis pop’ifcJe The fact Hiat there is or 
may be a great body of cvnlcnee forthcoming 
against Lim is not a ground for detention for «n 
inordinate period [G M 61] The ntiscncc of «omo 
ot the neensed 18 not a “reasonable cause” for 
ndjiiuTiimg the enquiry into the gnilt of those is ho 
are picscnt before the Court [1 L B t30 (G|)] 

2. r ' . ' 


b> jiit-iuui, ana uusn appo.u.iucu iiisoiil-s mo 
performance of all acts which dcrolro upon the 
accused in the course of the tiial, sneh os ans'ver. 
ing the examination by the Conrt under S 342, 
or pleading or refusing to plead to the charge 
under S 235 of tho Code — 0 S 20C. 

3. As to remands . — See notes under S. 344 tnfra. 

4. Complainant should have full oppor- 
tunity to substantiate his caso.— Under 
S 252, the prosecution le gfren foil opportunity 
of substantiating their whole ca«e. Bnt ft is 
expected, and the expectation is n tight sad 
proper one, that the prosecution shonld come to 
Court with their case fully prepared and thought 
out Aftei the witnesses produced in support of 
the prosecution are heard, it is the duty of the 
Magistrate to sec that prosecutors are not allowed 
to set the Court on to a roaming enquiry, 
summoning persons in the hope that Something 
may bo elicited which would help tlicir cases 

12 A j. ir> 

6. Magistrate bound to examine all the 
■witnesses tendered by the complainant. 

—Where the accused is summoned and evidence 
of the complainant is ready, it is desirable that the 
Court shonld not dismiss the complaint withont 
taking all such eurience, as may be prodneed in 

. lU . — jgQg . 

. N. 145 

■ 22 W, R 

6» Exeroise of discretion necessary. — 

Cr. y. C (^=S 252) read with S. 363 of the 


Code, gircs a Sfaglstratc o di«cretion in summon- 
ing Witnesses nnd he it not lounJ to nHintinm rrny 
per<'>n named ns n witness by the conpIainaDt 
fJlW.Jl 0] witness Is not an inanimate beiDS 
(ate) n>i<l is not to be nioied about ns if ho were 
ft stick or stone He is n Imng person who has 
his work to do nnd wlmse conr.nienco Is to be 
considered, IVr n Magistrate to send fe*' ®hy 
jierson whom the complainant names In n supple- 
mcotnry list is a tlioiighllcss act nnd in some 
ease*, canscs serious inconrcnienco to per*en* 
srho ought not to be subjected to such inceo- 
reiiience .” — Per Knoj J in 13 A. J. 16. 

7. Duty of Magistrate.— Under S. 244, the 

Magistrate is to summon witnesses on the appli- 
cation of the complainant in enmmons enses, but 
in warrant. cases the rule Is laid down m S. 252. 
The Mnghtrato, in the latter ense, is to oscertala 
the names of other persons aeqaamted with the 
ca«e, from the eomplniupat or otherwise, end 
shall then «uminon them, — 2 Weir 333 

8. Dutyof the Crown to produce all avai- 
lable evidonCB. — The doctrine that the Crown 

is not bound to call witnesses on whom it does 

not rely must not be pressed too far It is ds 
clc.ar dnty to produce all persons who lay claim 
to a first-hand knowledgo of the incidents under 
tri.al , and if the prosecution do not choose to 
to place them in the witness bor, it must at least 
tender them to the defence for cross esaminalion 
The Crown is not so mnoh concerned to prove 

a particular theory ns to acquaint to Court with 
ali the relevant evidence ; and if i5 for the Court 

to riefei mine how much of that evidence is to be 
credited, nnd what inferences it wanants — 
3 S. 200 8 C. 121 (125) . 1 T K. 1688.) 

8 , "Warrant cannot be issued to witness in 
tho first instance. — It is only when the sura- 
mons 13 neglected that severe measures can be 
taken A Magistrate cannot issue a wan ant to 
compel tho attendance of a witness, without first 
requiring him to attend by a summons. — 23 P. 
W. 1907. 

lO. Non-payment of prceess-fees. — The dis- 
missal of a complaint in a warrant case, although 
the offence is a non-cognizahle one, for failure of 
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11 r 'ti.j.hiT It t U> I'lV ( '111 f( f • i» ^ ». I 

(2Wnf3:i) Tlrtri. ^.U1rr in H.n 
nl K h tmlpji • « fair t II «5< w^n t ri» n I 

* Cf'nij'luJfiatit •• r<jM t'l Im it r irrtil I.t 1 1» 
tl,. n.li ♦tirli n jir>«ir |* c'-nftirfal I'T 
P. StI (1) in B t'ltntn m» < ati- J k S*. f.*, ] 

11. night to c3mpulf«lon on nb^enl wltnoB^. 

"'1 rjT wi!rr«* »iimninnn.1 tiT b ptHr lin«* h.vW. 
if 1 to f 1por liir »iiBitn''n«, J " In* n licM In rail 
nivin t)p<* to ilirir «Mfnilatir«» ffi i 

CN.:,is] 1 


12. night ofoccu^ccl to inspection of exhi- 
bits.— Vn BrcMinil j-'r«r>ii )• rntit'fil In iKo 
in<|HVti'>n Ilf nil llin 'Ipr*! iiinnnt. Iilr.l n« nliibits 
in ll.n en'r i l! 15 ll! 

13. Oprortiinity to ongngo plondor should 
bo given. \ 'Int'itUnt.- >I....|||| t..nr.t ll,.- 

nn niljoiirntiicnl for iTlnrli Im n> 

Bt |.» riialiln liint tn n'ciiri' tlio iiir»ic<< nf cntin'cl 
for IIk* piirj'Ho Ilf cron 1 Tiriinin'.: fjjn t|,p 
|iro«oruli<-n niliirt«p« _ j j j* u uuc, gff 

hC X M*!. 


253. (0 tip'pii tnVini* nil the <\iilenci' rtfirrtd to in steitoii il.'., nml tit'ilvin;' such 
(if nor) of the necnsiil im tlie Mniri-itnie thinks 
» rp <p ocen n . mn-.Try, he finds thnl no on*e ng.^Mist tlie necn<ecl h.as hcen 

iinilc iml M hteh, if nnrthiiltisl, woiiM w.'imnl his r«»n\ictioii, the Miifislr.ite slnll cli'chnr.'e him 

(2) Xothiii:? in this h'Tti.'U slnll lie iloeiiusl to prexenl a M-igistrale from dNehnrging 
tlic accu'isl at any pn.'\ iotiv stn'.je of thee»‘-e if, for m^ons to he rtcoriU’d hy milIi Miij'Ktrate, 
he considers the chirge to he gnmndh“-<. 


(1) Wronnds fur ;iri«s/nr; orth-r of 
tllnrhit ryr. 

1. Order of dlschorgo should not bo passed 
until tho OTidonc3 of all prosecution 
witnesses produced has boon taken.— 
Koto no 6 uwiicr K 2 'j 2 Cr. 1’. C. 

2. ECTcot of Introduction of subs. (2)— 

fsubi. (2) is compirntncly i>c«. Tlicrc was no 
fueh prorinlon in tlio older Cik 1<» of IPCI and 
lH7i. tVliateror may Jiaro born the Jaw Itcforo 
Uio jia(»itig of tlio Crim. l’ri>c. Co-lo (Act V of 
180^), nndor 8. 2.’3 cl. (i) of the present Code, 
it is competent to a Mngistrntc to <li<ci>ftrgo tlio 
accosccl tifitr tnumning lowie only </ f/ic p'0»cc«. 
lion IVr Agllng 3, in 0 M. T. 202 : 

Sft Pat 201. 

3. Absenoa of tho couiplainant.— in nnrrant 
cases not cominp witliin tliO terms of .'f 259 
Or. P. C , tJiO nlucnco of tlio cnmpl.'nnant 'nili not 
aatlioriso a Ma^nstrntc to pass an order of ills, 
mlssnl or (li*cliar;ro except under tlio last clause 
of S 25.).— [10 0 07 ! 5«2JU'. no 20 C X. 
C9S] Tlicro can tic no di'cliargc under tub. cl (2) 
after tlic prosecution csidcnco is closed and s 
charge is framed against tlio accused merely 
bccaoBc the compluiinnt happens to l«* absent. 
[ Hat 52i ]. tVhero n Prcsidciiey Magistrate 
dismissed a trarTant.caso for non-appenranco of 
the complainant, JisM the order of dismissal was 
bad. [4 C N. 20 and 40 i I 0. N. 07. See 17 O 
C. 18] 

4. Discharge not to bo ordinarily made 
after full enquiry.-— Wlicro ihero is a bodr of 
CTidcDcc which, if believed, jastifics conviction, 
>t is far better, as a rule, to ilraio up a ehaige and 
ditpose of the cn'c finalhj Put if a competent 
Magistrate, after hearing nil tlio esidcneo for the 
prosecution and thoroughly discussing it, docs 
dismiss tho charge, n High Court should not set 
aside the order of dismi«s.il, iind 
enquiry, unless now and cogent 
coming.— [18 p. \V. 1909]. The 


has been reached when there is pronnd for pre- 
suming that on nccBsed Jn« committed an olTcnco 


witnesses [H A. J. 707] 

6. Acquittol of o3-ao3U8od no ground for 
summarily dismissing supplomentary 
case.— Where on tho acquittal of n eo.acciisou, 
tho other accused against whom warrant had 
been issued surrendered beforo the Deputy 
Magistrate, and ho passed on order tliat tho 


lu lai, jilujicl vuuUu lul liiu .HuglSlI Uie 

was to issuo n notico to tho complainant requiring 
him to proceed with tho caso and then dispose 
of the case according to law. — 12 C. N. C8 
0. Further procssdings not taken after 
issue of warrant. — Where after tlio issue of 
warrants agninst certain persons, tho Magistrate 
docs not think it necessary to proceed further, 
tho termination of the proceedings against them 
is lu effect an order of discharge — I. C. X. 212. 

7. Illegal order of discharge aftsr with- 
drawal of tho CISC.- Wlicro a Deputy Magis. 
(rate withdrew to his own file a case which bo 
had originally sent to a Dench of Honorary 
Magistrates for disposal, and they had already 
recorded some evidence, and where on tho day 
the case was posted beforo tho Deputy Magistrate, 
no cxidcncc was produced, and tho Magistrate 
discharged the accused unde^ 6 253 Cr. P. C. 
iWd that tlie order of discharge was illegal and 
that he should have disposed of the case on tho 
evidonc" already on record —38 C. 82s 
[Note. — an order of diseliiige, Tiinclo without nny 
judicial investigation into the merits of tho 
complaint is not a jinlgincnt within the meaning 
of S 307 or 3Cn Cr. P. C — Pfi nho>c J in 29 C, 
720 (F. B.) • (’00) U. D. 2-q 4‘'] 
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warrant in n non tii;rni7ililf' <nvo. — Itiit 73.S«r 

17 r. K. 1000 • G r. It. Ih'in "llurJt.GnO.S). 

9. Want of jurisdiction.— Where n Mnfjutniip 
fincU tlsat Jir lin** no juristliclion to trj ftca>>e, Ik 
' slioulO not tliscliarRo the nccii»otl, but Mioiibl 
«enil Inin before a Mnuistrnlo Iiavtiif* juiwliction. 
2 Wcir 323. 

10. Withdrawal of complaint.— Where nu 
charge has been framed and t)>e cotn)>Kiii.)nt in n 
non compound ihio n arraiil.c i«e offt-ra to with- 
draw from the prosecution, tt i<. not inmjietent 
to the Jlaci'trate tn jn«s an onler for iit<|uittnt. 
See 24S does not apply to warrant-c.ise iieillier 
can S 313 Lc of any ninil iii the rise m not 
allowed to be compounded hr l\w — ir> Jl. It 01 
But fee IB 01 Bat 330 and'atU : .30 M. :i|5 

11. Doubtful cases. — IMicre nfter_ iKitrSnir the 
CTidcnce, the Mairistmte is of opinion that there 
arc no grounds for prc«utmiig tlmt the nieii«cd 
has coiiiTuittcd the offence, he ought to discharge 
the aceueid under tins section tie would be 
acting contrarj to the spirit of S it.'it, if lie 
framed ti charge —2 1\ It 1900 

(3) Pl'O/'i-tJitrt'. 

12 Llagistrato not bound to record reasons 
for order of discharge.— a compari'on of 
the wording of Cl I .pnd Cl 2 of S 233 and n 
reference to S 3(i7 show that an onlcr of di». 
chaigc, after nil the eiidcnco li taken, h not 
I n judgment and that it i» not neec'foij for the 
Magistrate to state Ins reason— (9 U It 230]. 
It IS oaly where .1 Mngislrate diseh.irges irilhont 
, eicaTniaing all the nitncs<tg for the pio’-eciiiioii 
.that he 18 bound under flubs (2) to rcconl Ins 
reasons for the discharge [limf] 

13. Talting evidence for dcfenco without 
framing charge is illegal.— A Magistralc 
after ecatnining the w itnos'cs for ths pro'ccotioii 


iiiHi me .iiiigiMi.iio ucieii uiiiairi} i»n.ir4>.< me 
accu'cd and contrary to Inw. Tlic order of ills, 
charge oucht to be treated as one of ocijiiitlal 
nnder S 238 infia, 

29 P. R. 1883 . IS Cr. lOOO (L B ) 

14. Magistrate acting under S. 350 with 
reference to warrant cases c3Biiot act 
under this Section. — Proceedings before a 
Magistrate in a warrant ca*c under Chap. XXI 
Cr F. C. are only an “ inijiiiry ” until a charge is 
framed and an a charge being frame*! becomes a 
“trial” [33 M 218 32 M. 220 (P. D-) Ftl ]. 

Where the proceedings recommenced under S. 350 
Cr F C arc only an rnr|iiiry, thej are recom- 
menced n« nr ■ • 

into J trial, i 
been fnmed 
the charge 

- the second Magiotmte acting nndep R S.tO, mimt, 
if he Is snti'fisd that n chargs framed by bis 


[ 8oc 


jin“iltte»s<>r IS not w i II fntindoil, ncjuit the prisoner 
under S 23S Cr P. C He c.annot juss on order 
of dircli.irge under 2'/l (2). 

27 -M. J. .''‘'ll- 1 1 1*. II. I90:i. 


(•{) J’arflirr JUtqnh-y. 


IS. Where order of discharge is really an 
order of oe^uittal— s 1.37 does not apply to 
the case of nii nceiisid whiwf discharge rcallj 
niiKmnts lit nil nc’iiiiitfiil — 27 M J. OK' 1’ 

H. l.«S3; 18 Cr 10iJ<l(l. II). 

10 Discharge under S. 253 no bar to further 

enquiry.— It iija) now bo taken as well settled 
lint wbere the neeii*id Jus hi on di'chiirgcd umlcr 
S 2.3.*! by a Mngislmle, the District .Mogi*tnife has 
jun«dKtion to liolil further tin|uiry Iiim«elf or 
direct further tinjiiiry hi a .Subordinate MainJ- 
trate. 


32 M 220 (P. B.) f IS Cr. TOG (A) [f A. .32 (F. B.) 
Vii}: It >1 3Jl 20 W. 1 :. 4G. 

17. Power of Magistrate to rehear the case 
after dischargingaceusod.— iiogistraie tn 
a w.afTnnt case haiing pn*«cd on ortler^ of di«- 
tharge, is comj>ctent lo t -ike fresh procecdinr* and 
issue process ogninst tlie acen«od, in respect of the 
same offi me witJiimt nn onler for further enf|oirT 
under .R 137 -2^ C 7.’G (F. B.) [Ohfoe J. iUeieof- 
•«el- 9 B B 230 s 28 M.310s l> P. B. 1902 * 2*1 
B 1!<0S- 2 h. B 27 (If) I K ISs See 29 M. 12'i 
(P. B.)s 18 M. J .301 • 24 M .137 1 .11 M.543 
29 .\. 7 38 C 828. ('oa 23 C 98.1 1 24 C. C28 
24 C 2C. N.290. 4 0. X. 40 s 22 A. 100. 
28 M. 233 . 0 0 C. 2G2 


18. V • 


10. Dso of discretion in entertaining second 
complaints, — Whore a rccoml complaint was 

l.iid against a tli»cli.irged accused, oil the allepa- 

tion further eiidoice iiinl Icrn ffi.euirr*d smcr 
the onter of .h^charoe nut y<jssrd, /'rhf, 


the duty <'f the Mn'gi«trate who rcceiics n second 
compliiat in a ca=c where tlmre has been a pre* 

nous order of dismissal or iliseh.arge, not to issue 

process wri/f«« tie is j.hiutfy fiih‘fcil Ihot there hns 

been 'ome uuiiiifeet ein}i or iHniii/e«t i»iifCiirn(i<ie 0/ 
jwsfice or unless new facts nro adihiccd winch the 
complaint had not knowledge of or could not with 
reasonable diligence, have brought forw anl m the 
jirecious proceeding — [(‘01) U B 2-11.19: 29 M. 
12c (P. B.). 

20. Further enquiry by High Court and 
Sessions Judge— Under S 439 rend w ith S. 423 
and jiossibly also under the Charter, it is open to 
thcHigh Couit to set aside nn order of discharge 
under S 233 in a wamnt case and clil ect ft retrial 
or fujther enquiry [24 C 628] But the High 
win not iiiterfciC when fhexc has been a thorongh 
enquiry [ISP. W. 1900] Bending Ss 43.3 nnd 
437 togcthei, the Sessions Judge it niipears, has 
j'nnsdictioii to direct a foithcr etiqnirjiif in his 
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21. DiFcharpo by Prcaidcncy MagiRtraH*^ 

T 1 r llirli Court 1 I' •’Tf un t' r S 4^ * • f tl «• 
Colp to orilf r « fiirlli* r « inpiirj »n « r‘**r m *« larli 
»» Mpfuttnip lii« tl** 

tiaiiffNi p'-r*'ti II C N irjl r<» C l'‘l 

I’T n ‘•J s^r. r j TO*, ir: C ii>. 

22. Difstrict Mflglstralea. A Hi.trKt Ma.-i»ir«i«« 
liaii jiin'ilirlion to <if'l< r n further rtnjnirT ..n the 
rrouticl 11*1 the rpter ff «li»rl »rrr.| »< »• «li>e to 

] "rPi )fi in • r / ) . Irttrr tj T jf.T *12 M 
ni) (F. n.) I J < r.c fios 

(F. B.) r.c V i-ri ur t: ii m an 

.'ij r I. i'*ii j r K it<ti If) w It w i-m 
hr It ll«n h I' It non] ( n<lrril.e lallrr I’lrt 
of ^ 417 Irnn. m-iVrthe fiirtlier • iMiUiry him. 
»r]f nril’ fmnn' il i rhar^r in roiirre »>f it l.ut ho 
nnn.il fntnr III'' rliatfi .iml <).rrrt a nlrial on 
that rhirjrr ( tj M i’20 (F. D,)’ llo rannM 
iitulrf }» 4 17 '■ r> mnn'l n cam. «.iu*ori.*|niml into 
nml lor n trial )iy n vuiM.nlinttc Map* 

Into [4 C f.lT 20 II »7) 
rifOtC'^lhi lii.t iiin.ti <1 riilin;.*a nii'l tl.c follouin:; 
mltnff* IC >2 2C ta*. IOC ws(rjl» 1 Cl. 
M 2 n oil 2 \ r.70 CM 2.* II C H tilted 
22-I0*"" nnil III I ’**' «crc iimlcr the «M C<nIo« 
nnil tnii»t he ri'tnrdcd at ruperreded l.y ft 437 'd 
tl.e ].ro)i nt C «lrj 

23. Withdrawal of a ciso with a view to 

dismissal.— 1 lie jiroccduro of n BUfrict Maps- 
tmto olio withilreiv ft case from the file of n 
Deputy Mftpstrate, when I.e asas ahoul to frame 
ft charge and It under P 233 Cr. 1’. C. 

was condemned in 30 C COI. 

24. Pistric' • - • . • . - 

unless ■ ■ • 

lleputy ' • 

should not he |>r«xccHivu ugiiinai, /.c«i itiui mu 

order did not amount cither to the dismlsrol of the 


r< Tt.j.liifil ( r ft ilimhirifr of the arctne.l i tlm I)i«. 
in. t MncMlratc hid th. rrfon* no jiiri«dirt!on under 
J* nTtodirrct fiirtlrr riiii'iirr into the ca*c — 

lie s r.K 

Tl<* rff.rt r-r nn onirr .lircctinu’ further rnunify is 
to hire ||,p rni|ulrr c|M’n ns it wns hefnre the 
dreiilon under P 2'>.1 — 7 'I l>l: I L. 11. 43. 

(■Jj ^ti'trrltitnrtmn, 

^6. Effect of transfer after di.schaigo of 
some accused.— Where nft.r Iho discharge 
«.f some of tlieftceiKiiI nn.l the frnniinjj of chnrpes 
aim»n»t the re»t, ft r*i«i* i« tnnnfcrred hy the 
l•|•ln^•t 'In-ristrato from the file of the Slngxirnte 
who lifts Ineil the pis." lo Unit of nnother Jfni'is* 
Irate, Ihe nnler of tran«fer fftHnot «ii>erntc ns 
rnnrellina' nn order of diselinrf'C pissed hy the 
first Mn^’islrnte nfti r line riujuiry.— I il II. ^1.3. 

20 . Issue of process boforo order of dis- 
charge is sot asido.— It is K.mpetent for a 
.Mftuistnile lo i»siic fresh prncfss njninst the 
nrcns(J, imoh though, ho Ins hi en ilischnrgcd 
without the order of (lisclnrgp l-einif set aside. 
f.«m ;n M 51.1 1 2!i C. 7215 (F. B.) : Kat 3.10] 
Hat it is illegal for ft District Mngistrnte who 
hid issued notue to the nccused lo sliou* enii«e 
srhy on order of di«chnrtte shoiiM not he ict unde, 
to issue nnrrnni for re. arrest before setting nsidc 
Iheonlcr. [12 1*. D IM'I] 

27. Principlo to bo followed by High Court 
bo sotting asido an order of dischargo,— 

In doling with ri’iision (.clitions ngainst ordcra 
of discharge of neensed persons by Slngistrntcs, 


which has resulted m pare injiiatice, but tl.c 
<|a<-stion IS merely one ns to the Appreciation of ‘ 
sloubtfiil evidence 

31 M J. C18 


254. If, w lien Midi ciKlfiircnml eKiimlnnlion liatc liocii t.i]vi'n ninl nmilc, or at niir pietion'! 

singe of tlie e.i«.e, the Jfngistiate is of opinion tli.at there i’i 
appears ^prin'c/™'"'^*^ <|i-ohij<I for pi-esniiiiiig that the nccu‘.«'(l h.m comniitft'il an offence 

triable ninlcr tliift Chapler, which .inch SfagistMte is competent 
to tiy, ami sshich, in his opinion, co«W lie ntlwinatcly piuiMiesl by him, he f.h.Ul fi-anie in n riting 
a charge ng.iinst the nccli*‘t'd. 

Kotos. 


S. 210(187-0=8 25O(iy0i). 

(J) ^tpjfth’otioii of the fivvthh. 


1. S. 264 docs not limit or control tho 
operation of S. 347.— See 2»l mates it im- 
peratire on tho Magistrate only to fr»mc ft ebargo 
and nnf to co.nyWe /?,« h nil to rom ictton oi acinil- 
txil [Prr Sn,ta»na .Avj«r J.] S. 2 »4 Bimplr I.is s 
down the procedure for the trial of wnirniit rases, 
where tlio Msgistrato considcis it piopop «iid 


0 A. J pso . n A 434 I 20 Cr. h" (V ) I 8 P. 23. 



4S8 


itiK 1 i:\MiNc: oi 


2. “ At any previous Stflgo.*’—i/ •< noi *«t»- 
yriJ !//ur n .Vtiy i^lrnlc to fJ’ iminc more li ititeMre* thun 
are '’i^ctenl to coni‘nee /inn «•/ the tm^h vf the 
chanje, and witli tliit ^ICT^ lio cm jwl tiMc«tions to 
tbc nLCUSod Tho n)is»ois }'i\cn to sncIi i|uc^tion9 
will hiTc a preat cfft’ct upon tlic «|ucstion as to 
the witnesses to bo csaniiiied for the prosecution. 
And if on questions put to the otriiseil, answers 
n hich lenre no doubt as to the consmis^ion of the 
offence are elicited, the M ii^islrate mar frame a 


TIIK CUsltiiK. [£ 

elnrpp and call upon the nctiiseil to idead — 

n (ipp ) II : S A. J. :07 : IS I’. W. UV* 

3. Object of tho provision.— The nUeratlc 
tins ScetinTi which enables a Cutirt^ to fm 
elnr^e of »iny prci inif* •t.njr vf the ea*'* 
the accused to rro«s etamine the prosecution 
nc««es on their first nttendmeo. This proci 
ii npplie.ible to tho trill of warrant cues ha 
to an cnipiirr under Ch. Will 
1!0 


(fi) The ffamlny of the charf/e. 


4. Presidency Magistrates bound to framo 

a charge. — The chief I’residencr Magistrate of 
Bombay heard tUo prosecntiou evidence in each of 
tho two cross eases Then without fmmin" a 
tharac formally ns required by S 2.»lCr. P. C. 
and without followin;; the provisions of Ss, 
.an12>7inthc first case, ho dealt with it ns if a 
(. harpe Ind heen framed and tn\ated the evidence I 
in the other case ns defence evidence in the first 
On that understanding both ca«C9 were argued 
beforo him without any further evidence being 
taken and both were decided. It appc.nred that 
the practice had grown up in the course of year* 
in the Presidency Mnpiitratc’s Courts. /Md, Umt 
Presidency Magistrate were not at liberty to sub. 
etitutc for the procedure of the Code, a proccdoro 
which has arisen by nsapes, however convenient 
the latter mipht be The difference between the 
procedure followed and the legal procvdarc was of 
too fundamentfll and important a kind to lie 
treated as irrcculnrities cuted by any of tbc see* 
tions ID chapter XhV of the Code — 17 It R dtH) 

6. When a ebargo must be framed.— S 25t 


S 7 O .3 In drawing np a charge there is only one 
cosidcmtion to be taken into account nml that is 
the offence di«elosed [6 P. R lt*01.J 
G. A Megtstiatc BboMld ■Qot frame cberge 
under S. 254 when 

(ii) be IS of opinion that ho rannof punish 

the offence atUquatel'j . — Rat 499 10 B, 5H> (5S5). 
(t) he IS of opinion that he should submit the 
proceedings to the District or Soli.divisional 
Magistrate thoagh it would not be irregular to do 
so under S 349 Cr. P. C — (‘Oj) U B 33, 

(e) the Magistrate thinks that the rase ought to he 
coniinifferf— 24 C 429:4 B. R. S5:Scf, Note 


(one is in doubt —If the eviJeuco 

lead to any presumption tint the aeC'>*fd 
mitted the offenee but merely rai'cs a ' 
regnrihiig luv itmoccnce the, MogiSlmtc onj 
give the nceu«ed the benefit of the doubt— 
K H)0C , 

7. Tho offbet framing tho charge.— Whe 
charge Ins has been drawn up under R. 231 
read and evpl.ained to the aecu'cd nnd he 
pleaded under R 255 Cr. P. C. 
liecotncs A trial [29 P. K. 1914 (i’ B) s W 
(P-B) 

8 . ” • ' * • -T 


iothce.aie witliout hearing further pro'ec 
evidence and tho evidence for the defence.* 
N. 521. 

0. What is meant by framing a ohari 
When a Magistrate fmines a charge he inu 
thereby that a prniin/iieir case cslst* ngaini 

accu«ed — [70 K. 621 .] 

IJ. EiTcctof omission to frameaghari 
IVhcn a Magistrate proceeding under Oliap 
called on tlio accused to produce wdne^sr* 
/laminp n riiurjje and after cramining tho de 
witnesses, recorded an order which in f'^rr 
an order uf discharge. Held that if the orde: 
been one of aciiniltal it would Invc been rf| 
save for the omi'ivion to fmmo a formal c 
and under S 535 (1), the omission by itself 
not have affected the validity of the order. — 
lOOG (L. n )i 3 A. 129s 29 1’. R 1SS3 

11. Charge m compoiite cises.— B’hei 
accused is fried for tw 0 offcBce«, one of whic 
w arrant case and the other a suninioiis cas* 
fatter s/ioiiM /uj m part of the cfidrife, if it 
tended to piocccd ngaint tho .aecnscd also f 
offence triable only as n summons case.— 
431 See 3 B R G75. 


(3) ^Tisccttanco ks. 


12 . Right of reply.— So far as the tiial in warrant 
cases ill concerned, there is no provision m tlic 
Oodc, under which the accused is asked whether 
he means to call witnesses or not. After the 
diarge is framed, the nccused is called on to 
'enter npoii his defence, and to piodncc hia evid- 
ence if any, hut ho is not asked whether he means 
to call evidence or not. The right of reply 
would seem tbcTcforo to depend not on what 


may bo eaid, but on what is done and i 
accused does not lead nnv endcnCP, there 
right of reply by tlie prosecution — Rat 935. 

IS. . n . , framii 

lip AC 
sacctji 
:n real 

cvplaincd to tlicnecnsid, has been plead 
that Court, should upon the presentation t< 



B pflitioti rf n fvr»''n rn«'f>ll«nr*1 I 

in tl p l«*1 r”liimn inUp til-V in S 31**, •*! irf<» ] 
BPCCpt tliP iwtilion BTi'l Br'jtiit llip ftrcuip"! ll 
nn pnwcr to iillfr tVo rtiBrpp nlrm'tr •Jrown 
op BTirl pnicp'il to (IT it — r. IS 15*1 1 (F. B.) : 

3 C X. St22s n C N.’.'.l*' 

14. Contents or the charRC. A rliorcp »lionlil 

C’ntoin "11 ill'll i« nrpp*»irr in ron«iiiMip llip 
ofTrnr-* charre 1 Btnl "51 tliol i» rp'i'iirpil to ll'p 
Bccn«p*l n np!i<v> «if tlioiooltrr mtli « |>|p|< I o )■ 
cliorfr 1 litit iltpat'l nnl nllrr-p pn'iliK ti bot llunc 
wliicli i« not jimIiSpiJ In tlio motrrint* Wforr llip 
C>nrt [J1 r 11 l‘'‘'l) cimini»lanri'» 

•lioiilil 5>o •-■I tdli m llip cliorfp. lliot llm npro^r*! 
Tniv knoT irliii linil of off^npo ii »» lio jilrulr* 
pmlty to nn I wliot firl 5io i» coUo.l «jM»n I*, 
rcliut, [ISal.'ji] 

16. Power to enquire into ofTonco other 
than charge! In the same trial. - if nM.oci" 

trato, to wlioni b proper rotni'lunl lim l>c* n 
made, fin 1* on tlio n nlenre tint bu olTenro r 
rnt from tlie one c\i'rt**l' elnrced, I'B" be* n 
conmittod, he In. pom r to en*iniro nud proeee*! 
nsninat the neeined mih rej.nrd to "och *>tlior 
offence [•> 15. n (r C) ICO] He .5.o«l.l b1«o 
ndjudieite on tlio original charge nnd it 

witli leare to the jircneciitioti to institute b m*iro 


romprelienaiTo fa*e (S IV. I? .*2] If the offence 
"•» f!i*ol*.«oil, M n riinimniM ca«e, the procedure 
hl.t down III Chap \X "lioiilil he follon-ecl. {7 M 
tM] 

10. Magistrate powora not limited by the 
terms of the complaint or police report. 

— In framing n charge, n .'Ingi«tmto i» not limited 
lo offence" "talcd in the ronipluiit or police re- 
port flic I’.51(I0)) Iliit n JIngi«frnlo iPny 
liim«elf conrict the ficcn«e(l for the offence, men. 
ti'*ne»l in the complaint nn<l ma<Io out by tho 
lirixTation evidence, eren llioiigli the cridoneo 
«1i«clo«e" another offence tnalile cselniirely 5>r tho 
f **««iona Court [27 A 

17. Chargo should not bo framed, so as to 
throw unduo burden on tho prosecu- 
tion.— It must lie remcmlieretl that avhilo tho 
pro"eo<itioii I" in all c.agca tmiincl to prove go 
much of the matter cliarged, ns is necessary 
ti> constitute tho offence charged, It is not boancl 
to prove, ond cflnnot by reason of want of care 
nn the part of the Oiurt in framing tbe charge, 
liccouic biunil to prove morn thnn ttii«, am! mny, 
lUfifiire tery Ten'ontxU'j thni the eharyf le 

«a franiof l.y the Court a" not to eo't "i'on it tiny 
Miiureri'^unj Ounleii — rci rfoir'Icri J in 20 I’ H 


255. (0 Tlie charge ^linll then be tca«l and cspl lined to tlio ncciisccl. and lie shall bo 

riea n^ked whether lie is guilty or lias anj defence to make. 

(3) If tho accused pleads guilty, the jragi«tr.ite <hall rccoul tho plea, and may in 
Ids discretion conaict him thereon. 


J*roj)oietf /mietitlnientg fo the sccf/o«.—.ty?<T section 255 of the sji i Co>\r, the foilin.ij «cfion 
hill be ift»er<e<f, namely — 

"235.1, Ja a ca« irlierc a preiiOKi contitffion i» cfiBvyed MiKlpr the proif<iOH» of tection 221 (t), and ffic ncfused 
hu not a'lmil that he hai leen pr«iioK*/y cam icfcd o* affcyC'f *a fA« cAarye, <Ae Jfayi.tinfe miy, a/fer be has coHUC/eii 
be Said aeeueed nnd'r eeefian 235 (^2^ or eccfion 23$, fate eiidcii'V in •c'j'ecf o/ tbe affeycit p/eiious eomiction on'! sbafl 
record a ^ndiny thereon " 

WofG3. 


1. Effect of the plea.— When tlio cliargc lias 
been drawn up under 8 234 and rend and 
explained to tlic accused and he has pleaded under 
8 235 Cr P C , tho inquiry liccomes a tnil 
[2'4 P R 1914 (P. B.) See 27 M J 539] 

2. Charge must be explained to the 
accused, — The charge sliould bo read anil so 
explained to the accused that the Court is sure 

that he has understood the natiiio of tlio chaigc 
througlily , and it is onij then that bis plea 
should bo received [5 C 820] An accused 
person should have a clear apprehension of the 
offence to wliicli he called upon to plead and 
rebut bj producing evidence [Rat 55] Where 
there is nothing on the record to show that the 
charge was properly explained to the accu«cd, 
he!d, that his plea of guilty should not be 
accepted [(’Oa-’OO) L R 328] 

3. Tho plea to bo effective must be un- 
equivocal. — A. mere admission liy an acensed 


person that "ho had killed the deceased" would 
not amount to an admission of murder, if ho is 
not askc<.\ why ho intended to kiU or in whtit 
circumstances he killed the deceased [9 II 61 
S’* 7 0 9G] Before a prisoner can be convicted 
of murder on his own plea, he should have 
admitted that lio intended to cause the death of 
the deceased or did BO with a knowledge such as 
IS described in S 300 IPO IVherc a prisoner 
admits that he killed the deceased but adds that 
ho did so in a struggle arising from the deceased 
havang fiist attacked him [5 C 826] or that 
lio committed tho homicide becaase lie was 
subject to epileptic fits [Rat 698], bis plea can 
not be tieated us a plea of gntlty 
Note.— See the following cases 2.3 W R 23 • 
40 L (ipps) 101 9 B 11 1316 Or R 5 of 

17-3.0.’] 

4. Pleador cannot bo called upon to plead 
tojtbe charge. — Xo pleader cun bo called npon 
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to jileml, on Ijfli ilf (“f 111* clit (if, “Kinlt)" or "‘not 
jruiltv," niul it ill imjirojifi for n >lnRi*tiatr to 
net oil siii-h i>1en ~iVr Ihlhj J in tl H It. ^01. 

ITotO. — But vlirro tlio nccu*c<l hna tron por- 
inittoil tinilor S 1203 to Appinr lijr plrnitrr, 

tlio pkndcr inny iilenil or rcrup-c to plinij iiiulrr 
tins soetion— .iiS 20G 

. Ploa should bo recorded as nearly os 
possible in tho acousod’s own ■wordo.— 

It IS cxpcslient thnt tlio pkn of tko nccMsrd filinukl 
1)0 lecorilcil ns luaily ns ptissiWo in tlio nnnls 
iiscil b\ him, so tlist it inny l>o nhowii dcntlr 
thnt the aetiispd nilmilteil the ficts mcc««ary 
to eniistitiitc the offcticts with i\)iich lio wa* 
chnigMl -[C r Cr Cir I't II. Xo 22; Sre 7 C 

ntt(»r) Ct It a of U'lierc tr.c picn 

19 !.M\eii in ft foreign language, it skouhl Lo 

i'CcohIpiI 111 fJee in tifcirJi If m infr.pirfrif. 

[.3 C S20 ] 

. Conviction on a pica of guilty nlono.— 


Tlifri* is iiothiiii* ill tli<“ Coih' to preclu'k « 
M«i,'tslmt4‘ in « narr«nt-cn»p, from conuctln-' 
(liv nccuseil on his oivn ph-a of “>rnilly" [3 h. K 
2"S)) A j’Uft of 1,'iiiUy rccorileil wilhout csMi 
dmHiiiif iiji ft formal clmrirr cannot bo the hn*i8 
of n foiiuction [20 M. 37J]. It is the jtihis 
/< ce»<* iliity of ttie jirosoccition to proto tlio fsets 
iioccssfiry to coiisfituto tlio oli'ir.'o Ilofcciireies 
ill the' jirosioiition cinlonco cannot ho rcctilicJ 
t*j tho nlattMiKiil* mnik* by tho nccuscil m answer 
to qiiostioiis put to him under S 312 Cr. 1’. C 
[27 M 2.1S] A conviction which is is ilktml 
nml thoreforo liiihlc to Lo set naidc ennuot lo 
aiistainoil moroly on tho jrnsnnd that tlio aecu'eil 
plosdod f.’iiilty In tlio cIiftr;;o in the lower 
Court [HIM. .1.271 S.o aUo (’ll) 2 M K. 
a 1.1 — -1^..- *1.., mercy 

fact Hint 

lie Court 

rhoiihl not prejudice liim — 12 C S'. HO. 


256 . (J) If tlio nccn«-(.il ref««cs to plcnd, or does not plead, or claims to be triecl. lie dnll 
lie required lo ?t.ile wlictlicr lie ssi^lics to cro«>«*ci(aniinc any, niul, 
if so, avlutli, of the I'ituessosi for tlie pii)«ecntion avliose oiidcnce 
lias been taken If be says bo doe* *0 visb, the uitiicssc* named by him sball be recalled and, 
after ci’n*s-o\nniinatir)n and vo.cxaminatioii (if any), they shall be di*cbnjged. Tlic ciidencc of 
any rrmaininp \Mtn08se* for the pro'eeiition shiH nc\t be taken, and, nfier cro«9-esamlnation 
and re-examination (ifanj), tliej nl«<> sball be divcliaigcd. The aeen«od shall then be called 
upon to enter upon bis defonee and pixjiliicc lii*. e\i<lencc’. 

( 2 ) If the accused putx in any uritlcn statement, tlic iliigi«trate .shall file ituitb 

the record 

J'ropOffiil aitiSA iiii'int'* th" sref/on.— -In Suh-scclion ( 1 ) of seotion 258 of the said Coilei 
ftftci the wor.la “ to state ” the words "eilher forthwith, or, if ihc ifajiitintt fit, nt the comutcnccuioit 0/ the awt 
/irrniim of the cn-e” shall be ui'crtcil 


Afrtiiiffcmriils uf jN'ofr.s. 


S 230.=^. 2 

1. Application of the Section. 1 

(1) Application of the Section 1 

{i) AdjoivniTftCivts I 

(3) Tlnlcs fis to Cross-examination. 

(4) Jleanin™ of tcrin* ’ ! 

(.') Procedme, I 


IS (1872). 

2. Bight to recall prosecution -witness— 
■when to be exercised. 

3. Effect of non-compliance -with tho pro- 
visions of 8. 236 Cr. P. C. 

4. Powers and Duties of the Magistrate. 

6. Miscellaneous. 


1. APPLICATION OF THE SECTION. 


(3) Ajtplicdftoii of ffie section. 

1. Section 256 does not apply to prolimi- 
nary enquiries. — See 2.')0, ha* no opplication 
to tho enquiry into cases triable by tho Sessions 
Cjart. In cases which are being committed to the 
Sessions, tho evKlcncc of each -wifnesS will ordi- 
narily he rnnelutteil ns enrh ii,Vne<* 1* ern»iiiB«7, 
and the accused has no right to haT^ his rross- 
cxnmiiiation conilnctcd nftor the ehhrgo hax liecn 


framed.— 19 0 0.239 10 A J. 413, Sec 10 17’. 
R. 25 

2. Soc. 266 does not apply to security pro- 
ceedings —In security proceedings, the order 
passed by the Magistrate under S 112 i* equiTa- 
lent to a charge in a warrant case and the pcr'on 
ignuisl whom the order is made is folly aware 
of what IS alleged against him • # • There 

IS coTiaoquently no concciv.ihle reason why he 
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tlioiill l'<* nl’onriMJ r rl.-lit <f •^rf>n>I rro«« ••ti- I 
Tnmnt.nn. • • Tl'" rr-t.-T, «1 ,rl. tiM-rl.**. tlir j 
, nil<* «• In ilniiMc rri>*» r»«tri;tinl»nn in WArnnt 
{• rrtirflr Al*rnllrrn ah! U»«* |‘nHripI«’ 

rVfr"i,.lr r»f..r.r rr..,f ,, n U,' ». fuUt 

/’f J »n 1 i‘ It imfi 

n*. r. 2n. T’-. ucr v'j(t. n) 

3. Case commenced n wnrrant case but 
aubsequently t 'Cited na n aummonaeoso. 

— “.U ll,r timo 1' \V No 1 WA* riAmm*-.! t|.n 
Inrjnirr waa I'cine rnnclurinil a< in b wArrant 
Thr BmiiM ppr»'‘n» wrro rnlitJr.l to A>«amo th^t 
tliAv «oul<1 liAxo B fiirllifT nji|>nrtt»n>tj oti'm**- 

rtAminAlinn nfirr n rliArcn wAi fnnm.i Ami 1W^ 
tnlfrl.t rrTinnnlilT ciirtAil Atnl limit tlicir <to«« 
enminAtion nri'l' r tlin iBij>rt'‘*ion WI.rn it wn« 
fniinil t! At nn < fTi'tirr iriAlilo a< a wnrruit ri*** 
■liArl'K'l, it trA« tlio iliilT of lli«* M*.*i*trntn 
to allniT ilirni nn oii]nrtiinitT of fomjilAtinir tlirir 
crr>«» rxAniinHion ' I'r, iyhmJ in Hi Cr S'.*) ' 

('f ) 

4. CoznpORltO Case? Wlmm « ■(imm>m« <‘|«' 

•«tl « » ArrAtit CA'f Arc tri"l tnjrtlii r, thn |ir*«*o 
Onrr to li" ffillcinnl i« tint fif’ivicU.l for tlit* «nr 
fAtit CA'P [ n •' ''J I <1 } • \« tin nc«U‘P'l 

could not liA'o nntir'inlul lliAi ihirnit* tin- tnil, 
tlic flnrco III llic w irniit i « oiild In* 
it WAA illncnl for tin? Miiffi«tmto to rofiiAO to nllow j 
llie ncciMPcl to recoil nnd furtlirr t n>*«-oinnnno 
tlie w’ltnCAips". [1% Al T 'Id sV2LU'570 j 

CNotO*“In till* eA«e tlic trial eommencnl umler 
S< '>01 nnil 3)3 I I* C but in tlic cour<c of Iho | 
trial, tlic cliArgo under S Mil P C wntilroppeil [ 
end tlie trial proceeded under S. 352 I 1* 0 I 
only]. 1 

(’J) .iifjoin’iiiii^ntt. 

5. Adjournment for production of wit- 
nesses.— Under 6s. 2'ji) nnd 2 >“ nn Becu«ed 
person i* as a matter of n^lit, entitled toon 
adjournment for tlie production of his «itnp««c» I 

1 C N. 313. ( 

8. Accused not bound to sbow that ho has 
reaeonablo grounds for his application. i 

Mapintrato i* not competent to refii«c to call 
tlie Mitne»sea lor Pie proacoiilion to be cro's e\. 
aniined liy ilic aecnred nnd it is not neces"ara 
for tho accused to show that he has reasonable 
protinds for Ins application —21 W It 29 
Tho law OXpIainOd.— A jrasistmto should not 
of his own motion, discharge the witnesses for the 
prosecution, until the accused person liaseseiCised 
or waived tho right of cro's csatninaiion pi\cn 
him by the section When it becomes necessarj 
to adjourn the hearing, the tlngistmto shonld in 
all cases inquire of tho accused if lie desires to 


AO? entitled to hate them rc«B»/in>37irif fls n moftrr 
o/njiif Wliero it became necessary to Adjourn 


the pni^ernll'iit. It wa* that the nrrii*cd WAS 
rntitle.l t.> liATc the wilne««es whom he disiml 
to cniss-rTAmine At th" further hrantie re«um. 
nmned— <5 S !' I”'! 

8. Bolfttol applicatlonn.— It nlwAv* deiiend* 
iipefi the cirpiiTii*t.ances of each ca«e whftlidrn 
l«*fate«l B|’i'liralion ahmild he granted or not Hut 
II i« open Ion S(Agi«trate even after o ca«e ha* 
lMH*n closC'l mill nt nuy lime Ir/.rr jiidjmeiif is 
I nmonnee.l In ;,'ire nn opportunity lotlie Bprii«ed 
loer<i*« esamiiie the prosecution witnesses -»2l 
M J 2S3 ,‘t-r 1 >r 130. 

(•t) JliifrM 111 fo rrni</-rj'fiiuln<ittoit. 


rillml upon to cross csamiiie the prosecution 
uiiiKsses It I* not giving nn nceiiscd person 
rmsonntde opportunity to osk Inin fnini-ifiufriy 
iijiei the ihaife in fenmeil, to cross-examine wit* 
nesses ami A riiisonable timo should be granted 
to en.iMe (he iircns'd ?ij I'n'mee ri pfrndrr — ( IPll) 
2 M N IIU Id Cr 7^1 (M) 

10. Tho right under S. 250 amounts to ob« 
SOlUtO privllogo. — Wiiiser by tho oecuicd’s 
counsel of the right tn rc.crnss.evaminc a prosecn. 
lion witness cannot prejudice tho rights of tho 
Accused under Rs 2’0 nnd 257 Cr P C Tho right 
referred to in .S 250 of the Cr P C la abeahile nitd 
unqualifieil nnd Is iiitcndcil to apply onJi/ trhen the 
u<rnc*sr« «»c »fi/f i-r/i»r f/iA CoKif, and before they 
have been discharged fiom further attendance — 
21 Or 2y7 (M) C 230 See 0 K P 270 27 0. 
H70. 4C S .351 

11. Cross-examination before charge,— This 

tectiou does not prohibit cross-examination nefore 
the charge IS fr.amed. it permits a further cross 
cxnmiuation expressli diiected to the case framed 
and omboilied in the charge and would enable on 
accused per*ou, if he has resoned Ins cross exami* 
natiou. to exeTCixe Ins right at that time, subject 
to ft discretion given to the Magistrate under S 
257 Cr P C— [2JC 612 8C N 838 (Q7-'0l) 

I n 74 1 Where the cross-examination before 
ihftrgc was on the distinct understanding that 
ftccused sTootil not lequire tho recall of the wit- 


wos diiectcd to pay the expenses incidental to the 
recnil, speciallr ns they offered to p.iy the same. 

[6C N 421] 

12. Whero witnesses have been cross 

examined before charge— -'n accused 
■icrson IS not deprived of the right given li'm 
In S 218. Act .\ of J872, (=r .'n 250) to recall and 
cross-examine the witnesses tor the prosccnlion 
after the charge has been framed, bv xcason of 
tho witnesses having been cross examined before 
thecliarge was framed. 6 N. I’ 281 27 C. 370 i 
See 6 M.T. 259 21 W. It 20. 17 W. II. 51 • 

2 n. R. 543 . 4 M. 130 • Con Rat t'JO. 
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PROCEDVKE. 


[Sec. 


13. Rosorvation of oros3*oxaminatioa.— Tho 
MBf.Mstri>tc lins r divorction to nllow, tho difcnce 
to re'crTc the cro»s.oiaiiiinat5o»> of ]iro*t cutioii 
witnesses CTcept in tlie casoa rifem'd to under 
S. 2.*C Cr P C.— C. M. T. a.'.O 

14. In summary oisos. — The proxnton'* of 


for the prosecution imd found ttint the Mn"i<tratc 
consicfcrs that cruiciicc ns sttbstnntW basis for 
charginR him [lint 7G8 • 3 L 11 20] 

15. Prosecution witnesses called as wit- 
nesses by the accused.— Where the defence 
counsel hein~ nh^ent, the ncensed nsled for nn 
ncljonrnment but it was refused nnd the aeco*ed 
sunl thCT Trere unable to eross-etamine the prose, 
ciition uitne«8cs and the case wrs ndjonmed for 
defence . and the accused called the prosecution 
sMtnes«es as his uitnosses— IWl lUnt S. I.'.l of 
the Kviilonce .bet "as no bar to the nHne«ses 
being cross cTitnined br the defence cottn*eI as 
thcT SI ere rcallr summoned under B 2*.7 Cr P. C 
for the purpose's of cros^-esamination —2^ C 5Pt. 

16. Tho right to rcoall prosocution wit* 

n03S03. — The pronsiona of S 2'>rt Cr. P C are 
clear and giro the Magistrate no di-crction. If 
tho accoused eayi ho veUhes to cross cTiniao 
any of tho Witnesses fnr the prosecution, they 
shall be recalled The fact that there has already 
been some cross csiTnination before the charge 
has been drawn up docs not affect this prinlegc. 
The accused is eiititloil to reserre fJ.ei-hofeo. 
<in>t part o/ his rrnss eiiniinat>i>» iiU after tho 
cliargj and to complete It then — C Ilur T. C7 
20 C 400 27 0 370 7 0 J. 210 t 14 Or. 388 

(L H) 2B R.S42 

17. Tho provisions of S. 250 Cr. P, C. aro 
imperative.— "There is one section of ‘he 
Criminal Procedure Code, which is not infre. 
i|Uontlr Ignored by snboriliontc Coorle, Iboiigh 
tlieir attention has been drawn to it by many 
rulings and though the section is in itself quito 
clear 1 allude to S 2iC>, in conneeiion with 
which it has been frcijncnllr, held that if« />ror.. 
»io«s nre inipernliie rii i ftaf »f i« on iffe^ifity lo 
nojifct ihetn The relevant portion of the section 
runs, “he shall be required to state whcllif-r he 
wishes to cross. examine anv and if so, which of 
the witnesses toi the prosoention aTbsse evidence 
has been tahrn " I would like to draw the stten* 
tion of the learned District Maristrafc to such 
rulings as 25 C IGb 27 C 470, (02) .V. K 5~ 
It has been laid down more than once that it is 
not until a spccifie charge ha# been drawn up 
and explained to the .aecosed, that he is in a 

tl 

L 


(4) Mcuiihiff of terms. 

18. Meaning of the word “trial”— It i# clear 
from S 1250 in Cr P. C that in a warrant cn«c, 
the trial does dot begin till a chaiirc has been 
framed and tin nmi-eit claims to be tried — 


n.V. 42-32 M. 220 (P. B.) [P.-e HV/,. C 2] 
15 0 008 [Per ir.f.j/i JJ b'c 201Mi.l9H 
Hut re,. c. f-ia (m;-,) 

10. “Claims to bo tried”— S-e (OC) U.li. 51 ; 

n L H 2''0 

20. “Roeall.“— Miaiiing— The Wf.ri! ‘rccnll" used 
in S. 250 Cr. P. C. do-* not incnn "re •ummon " 
Cross ptaminatioii is intended for Ihi- lesting of 
nccuraet ami cndibility of witnesses and not fer 
building up n n«e for the defence nn'l tl'f 
witnesses should, thru and there, after erc-s*- 
ciatninalion and ro.esamination hare been ihs- 
charged. Tho nionient the stage lia« been rcfcLed 
when thi-ro is ground for presuming tbit fi" 
accused person tommitti-d an oflence triable 
un.lcrCh. X.VI. the csamlnation of the accn‘cd 
should be taken up and the charged-shect drawn 
up .kftcT this the accused should bo called upon 
to enter upon his clofeaee and produce Lis 
wjtnessei “8 A. J. 707 • S" B J IW 

(J) Prorciliire. 

21. Aeoasod not bound to pay costs of re- 
ClHcd witnesses,— It i« theiloty cf the Map** 
traio to recall the j-rosecutfon writnr<«e* wiucii 
must be done pre»nmahl,v at the public erpense. 
•\ rcfmal to recall them on the ground that lb* 
accused had Dot paid tho necessary expense', ** 
illegal. [12 P. » 1007J Wlmto n Mneutrste 

refused to re-snmmon a Medical Oihecr for ere'S* 
examination unless fees for his attendance wet* 
paid, the High Court set a«ido the conrictioo 
and directed the Mngi'trate to i'site procc". 
[4 C X 351] Asn general nilc, h 3l8gi‘tn!te 
cannot refuse to recall witnesses “except on 
payment by tlie necused of the co'ts for^th*'* 
attendance *’ Such nn order can be m'se.i only 
under S 257 infru, when the apphcatioo fef 
recall is made after the nccn«ed has entered upon 
lus defence. [2 C. J xvii s See 8 X Go i 22 Cr. 

23. Msgistrat© bound to ask accused whe- 
ther he wishes witnesses to bo rccallea. 
—See (IV) Powers and Duties of the JIng'st rate 

23. " ’ ■ : * ■ ■ *’ -■ ■■ 


to eross-esaininc the complainant —11 C ^ 

crt. 

24. 'When the witnesres should be dis- 
charged. — The procedure contenipHtcl is that 
the hearing should be lontinncd, if nfce««3ry, 
from dav to day and tbe prosecution witnesses 


\V n.4S: 

26. Accused^ should be expressly asked 



■ 56 ] 


in rno^iciTiox uitnj-''*. 
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til'' ritlit tf cr'^"* rx«tiiiii«tinn citrn him liT till* I 

Poolion WJicn it I'cr-^nii'* tir'crMurr »•» I 

tho lii'inn?, llir wittir«to« ran l-i* «li«rl »mlr 

• if tiK' «reti-M c 'n.'tit. tn Il,i. If t|,» ' 

Irafi' omit* l)_r inailirriatr'* to mV tKp Bcfn**'*! to 
rtrrei"<' lii« riylil, 1 ip will not Iib rntit}r<l to rTfu*** 
*n fippljcitimi for tfrollirp tlm wit 

nt >^«p« nt tlir fiirtliop lnoHnp — II N 1* ?*» 

W. II 4'* 

20. Failure to crois*cxamlno when oppor. 
tunlty if given "Tlio nl>jrrt nf tl<l* xrtion 
i» clt-arl.T to ►'riiro to tfir npciuril tlo opjiortii • 
tiitr of rrci«ii rxiTriiiiiriir l!ip wiftir»*r« for ll*** pro | 
toention nfirr ho ha« tio* n uiformril n* to llio 
nature of the nTcifio charpo which lio i« n*|Mirpil 
tonixwor t'litil he Liiowa Ihi*. ho la not in n 
poiilinn to ilrcido m whit |>fiinl« tlio cvnlciiro for I 
the prcK'ciilion la matr ri <1 If tin* <ip)iorln»ili is I 
trcurtHl, I <]o not npprclienc) that he h.as anr j 
fnrtlier n'pht of reeiUmz the wiine»<es • • • 
If he rrfu««s to exerci**' this ripht nftrr hr h/ir , 
ciitirril ■•jfiji 1,4* iWencc, he emnot ilimaml 

of ripht the recall of the wune»»<s for the |iro*e 
cution if the ca«e l>e mijounn <l I« lan^c he has not 
proiluecl hi« wiinesaes He has hH«l the oppor 
tunity inteiidi'l ba tin section— f'er J 

in 2 A 2o3 (3’jh} 

27. Accused not entitled to a second oppor- 
tunity.— iinco the pef|UiretiH'itta of S 2.'>C Cr 1* 

0 reiiuirinp the ncitiocd to state, whether ho 
iMihe* to crosfoxnnnnc nn} witnc«, i$ complied 
w itii, there IS no provision re'^uiriop the Mapis* 
troto to offer n second opportunity to the accused 
to Imre Ins witnesses summoned *— ('12) M N 
1121. 

28. Obstructive tactics on the part of the 
accused.— Tlic accused, after tlio charge had 
been framed, pot in an application prajmg that 
the case might be committed to the Session* 


Tlie Mnpi'fmie fj-i led the npiiIiVnlion and called 
on the aceii«ed who I nd plrnded not pnillv to 
enter on hi* defence 'flie neenfed thernipon de- 
clined to say Bnytliinp and snid that lie would 
re«erre hi* defi nen for the Se<*i»na Court. The 
'iflpisiralo llirreiijion npain informed the accused 
that he «a* going to try the cn«c himself nnd 
calle.! <*M him If) cfo*«-ex.amiMe the pro«eculion 
mHne«*r* The bccikciI again declined and the 
ca«e wn« Bjnnriied for judgment Hcforc j'tidg. 
inent the oecu‘ed np, died that ho might bo per- 
niittetl to recall the di‘chnrrecl witnc'Se* . AcM 
that the Mnpi.frate ncled quite projicrly in reject- 
inp the application na vcx.atinn* nnil tlio accused 
was iKit entitled tn ricall the prosecution witnesses 
f.ir crf>*s.exaiiiinalion, after tlie case had been 
ch.*ed - 21 -M J 

20. Written Statomonts. -Subs (-’) -.v written 
stateiiient cannot tako the place of evidence nor 
of Biicli examination of the nceii<cd as is confcni- 
[daifsl liy the Code [12 C HIT (’03) A X. 1] 
“This Court Jia« recently nmmadrerted on this 
practice of iilmg written statement, vrhich is not 
provided for by the Cr T C and enables state- 
nieiits to be put before the Court ns statements 
of the accD*ei1, vv lien such statements arc not m 
fact drawn up by the nceo«cd themselve*, but by 
their legal nduvers or friends and nro entirely 
irre*ponsib!e [-0 (’ N’ 12si f)ii ere— whether, 
an adaii'sioii contained in the accused's written 
statement, would rehoro the pro«ceiitioH from tlio 
defect in ietling in evidence of the facts admit, 
ted— [10 M T 000] 

30. RoasoAs to be recorded for refusing 

reoill.— An order refusing an application to 
resummon prosecution witnesses without assign- 
ing any reasons ns to vehy the Magistrite consi. 
dered such application ns vexations and purposely 
dcsignoil to delay proceedings, is bad in law [4 
0 N 241] 


II. RIGHT TO RECALL PROSECUTION WITNESS— WHEN 
TO BE EXERCISED. 


31. Mustbe oxercised when the charge is | 
road. — The right of an accused poison to recall 
and cross oxamiBO witnesses for the prosecution 
must he CTcieiseJ at the time when the charge 
i"* read and explained to him ond if notexeicised at 
that time, it cannot be afterward' insisted on al- 
though it is in the discretion of tlie Magistrate to 
recall the witne'ses if he thinks fit —[ 7 C 28 ] 
So where the vvitne'ses had already been cro«s 


32. Applioation made a day after the charge. 

— -A it.igistrate tiyiDg an oftcnc" under S 323 1 I’ 
C, refused an application to resummon the com 
plainant and his witnes'cs foi cioss-exatnmation 
imdohv the accused a dvr aftii tho chaigc had 
' - ' • ’ that it 

no, find 

here lie 


tiiadc the formal charge and should allow the 
accused such opportunities of calling and recall- 
ing witnesses ns tho law gircs them — Eat 723 

33. Charge framed at an early stage —Where 
the trying Magistrate chaigcs the accused at an 


34, Application made after defencA is 
closed. — Wheic witnesses for tho prosecution 
were fully cross examined and a charge framed 
against tho accused, and the witnesses for the 
defence note examined and cross examined, nnd 
on the div on w hich judgment was to be dclivei. 
efl, an application was put in on behalf of the 
accused foi the n call of the pi osci ufion w itncssp^ 
foi further cross examination, he/'l that tlio 'logi*. 
tmto vrtis right III refusing the uppliivtion. — £0 
C 109. 



rOWLlt .\XD I)U11E> or lllb iI\<.tSTR\IE. 


III. EFFECT OF NON-COMPLIANCE WITH THE PROVISIONS 
OF S. 256 Cr. P. C. 


36. Trial de novo. — Wlieie 


denovo hj- pome other Jlnpi«ti itc of compotent j 
juriotticttQji— [7 0 J. -JW. low 11. M-! 
(’Oi) A. N C] Wlieie nu applicnfinu wna ini- [ 
pioperly refuar <1 tlie Iliftl* Court ilirottii! a retrial . 
from lliP stng’o when the cli.u^re was finineil — 1 
[Hat 723 ] ! 

See II. Right to recall prosecution \vit- | 
nesses t^hen to bo oxercisod. 


37. When failure to ask accused if ho 
wished to recall is a mere Irregularity. 
Where the Slagntrato rtnl not {i«k thn ncoiipocl 
after fitiminjf ft cliirge whothei they wi'hcil to 
cio«9 examine th“ pro'etution witncPM'S nj.'aiii 
(8 2uCi Cr P. C. ), hehl that it was a meio ine- 
gnlaritr as it appeared fiom the records that f/.r 

lintl pilly e/«.« eiowifnrd the pio^ecnlion 
witnesses bofoio the tharge was fmiianl and no 
objection hart been taken on the giound before 
the lower Appellate Conit— lb Cr .> (M) lint 
Sfe ('02} A X. 3 

38. ProsecutioQ to prove want of prejudice. 
The privilege conferiertby S 250 Ci. P C i« a 
substantial one and when denied, it i« for the 


pro^icutioii til hIiui 
is Jf. T. i>2. 


30. May bo a good ground for transfer.— The 
re/innl of n Maglstrite to permit the cross CTami- 
nntinn of the prosecution wittic«-e« after alt of 
them has e he< n examincd-in-chicf, the concclh 
tion nf the b.iil bonds of nn accused after an apph 
c ithin for stay nf protocdiiigs pending nn apph 
ciition for transfer of the ta'c, at rt the refo'il to 
fiirnisli tlip ncciiscrt svifli copies of di positions ol 
witnesses for the i>ro«eciition arc good grounds fo. 
directing t lie transfer of it case —21 Cr C30 (Pat) 


40. Pioceedings after the illegal refusal are 
void. — The rifiisnl to resummon witness woiilo 


render it necessary to reopen tlie cii<e 
fttige of tlic drawing up of the formol charge [ flat 
723j Wlicrc a trying .Magistrate, after a charge 
h nl III eii framed, refused to resummon the emn 
phimnt and his witnc'ses, the High Court 
directed the Tilagistrate til rt open the case ftoev 
the stage whc-io lie made the formal charge anfl 
nllou the accused the oppoitunity of callintf 
recalling witnesses to which he sins legally on. 
titteil [14C. N,2''0] 

41. In undefended cases.— Where nn ntenseJ 


, not lUfcndert hy a nleaiter and again* 

whom a charge was friincd witlioat any preriou* 
intimation, applies for time and for summons to 
the prosecution witnesses to eross-ciaminc 

and where the Mogisti ate refuses ^to grant uolni 

his proceedings one not merely irregnhr oat 
illegal, and a eoiiTiction, under these circunistinces 


c liable to be «et aside 

(•11) 2 -M. X. 132. 


VI. POWERS AND DUTIES OF THE MAGISTRATE. 


42. Rower to reserve Cross-examinatiCm of 
defenca witnesses. — The Comt )i.n a discre. 
tion, for sufticicnt reason, to .illow the cios... 
examination of the defence svitnes ca to be 
leseircd, until the chief examination nf all of 
them IS over, theie being no protision of law to 
tliecontraiy — b 51 T 259 

43. Record must show that the require- 
ments of S 256 have been complied 
with- — The Magistrate is bonnd, after the charge 
Ina been framed to ask tbe acensed wbetLcr he 
wishes to recall any of the prosecntion witnesses 
The record must show that the requirements of 
S 2oG Cr P 0 hxxe been complied with 
UC P.137 0 Bin 23 12 Cr 89 (I, B.). 

44. Duty of the Magistrate.— After d charge 
has been drawn up, it is the doty of the tlagis* 
tratc to require the acensed to state which of 
the prosecution W!tne“«e« he wishes to cioss* 
examine. The fact that there has been already 
some cross cxaruination before the charge was 
drawn up docs not affect his privilege It is only 
lifter the accused had entered upon lux defence 
that ttie Magistrate cm lefusc sneh application 
under S, 237 Ui . P. C —27 C 370 2 B R. 542. 


46. RCwer to recall at any stage.— As a rule 
the proper and convenient time fer tbo puipos® 
of cro's.examination of the prosccotion witnes«es 
is at the cohitneticeHieiif of the ncciisi’<l per«''“ 
dp/e«rc, through tlio C'ouit has discretioBary 

power to permit the accused to recall and ero’S- 

ermine at any period of the defence, when ttc 
Cnurt thinks such a course is right and proper.— 
22 W E 44 

46. Refueal warranted only if petition is 
vexations one.— A Magistrate n. hound under 

S 257 Cr. P C to resamiuon witnesses for further 

crcss-cx.iminatioa after the charge has heon 
framed, against the accused and be has entered 

. ]"• of 

• . bis 

gucli 
. «ation 

' • . ■ I . • . ^42 
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tlic w ittirnf* for IIk" itUon, no tn'jUor liow 

fiillj" •tul nitTij’1''tolr tlirj liitTo Won rmr*. 
(•«tnino<l (J Tlir nrru‘O'1 Iia« tio 

tiefit to uj>on Oio pn •of'ution wOnr*"*** 


Wifij: nt n Inter rtiifre, hfter fIcelinliiR 

to do ro nt tlio time nlien tlio <1inr^*e wn* rend 
o»er to liim nnd lie nnn cnllcd upon to innkc Ma 
defetice [7 0 S*"]. 


V. MISCELLANEOUS. 


49. rayment of cxponuca of wltncMcs. - 

XN hero in onlrr to nut ttio connein* n. r «if llie 
Court, ttip mtiie»»f*« for llio jiro*rriitii n ar.* 
alloned to lon^o itio CijilH Ixfore llie con. 

fend liv R U*/J Cr 1* C enn tip cm m«o»l llicy 
tntut tip rp.pnrrd to attpnd auniti In tlip circuni*. 
taneoa tlip necnaed rannot lip n*Vp>l to pnn tlic 
rtpeiiap* of mrli «iltir*Fp« Init nil p*|«Pn«P« nliicli 
mar W alloirpil tlicm to tliP Cniirl ahobld be raicl 
br tiorernmenl 

b N C.i <?ee t C N' n.*)l lai* n Itt(‘7 


40. Reason of tho nmondment of tbo section. 

' -“After rnrr fill rimaidemtion we Imre ndojifcd 
flip re.clrnfl of llieae clftli«r« i‘U;.'j'''»tPd l>r tin’ 
J«id/e« Ilf tlie Ciilciittn lliirli Court ?)reii under 
llieae nmi rilt d elnnap". tlio riplit of croas-examina. 
lion nnj Im nbiiapil anil witncxiex «nnece««nrily 
lmrrna«pd lint wp tliink oti t liP w I ioIp, that tlio 
|M>,«it>lp nliiHP of tlip nratem ilopa not jii'tif^ iix 
III ■nnkini' nnr reiercr reftrietioii on tlic existing,* 
ripiit of ilip necu'ed’ — *</ ■Com-ll']' 


257. (0 U the iiPCHM.'il.. lifter he Ins entemi tipuii liu defence, iipplit’s to the M ifFisteitu 
to issue an) jimtoss for enmpelliiis' tlu* atteiiiUnee of «n,> witness for the purjnise of e\amiii.itiiiii 
or cro«s-t’tamiintioii. or the pixuliiction of any document or 
Proee»8 for comiioUiiii; |ir<jdui.tiim .i si . . < n • i , . 

of ctnlenco at in«tnnc< of uecu'cd "ther tlnui;, the .M«g»stt.\te sh.xU i«sne such process unless Jio 
considers (lint Mieli application should be refused on tlie j»rouiid 
that it is made foi llie purpo'o of \cxation or delay or defcalinsj llie ends of justice Such ground 
shall be lecorded by him in writing. 

I’^o^idcd that, when the accused has eross.evamiiicil or had tlie opportunity of eross.exnmi* 
ning any witness after tho charge 13 framed, the attendance of such witness phall not be compelled 
under this section, unless the Jfagislrate is satisficsl that it is necessary fur the purposes of 
justice. 

(5) The Jlngislrato may, bvfoic summoning any witness on such application, require 
that Ills reasonable expenses intnircil in attending for the puiposes of the trial be deposited in 
Court. 


Nolos. 

(J) ^Litplfnition o/ the Section. 


1. Whon tho accused 18 to enter upon his 
dofonCB, — -Xn nicu«ed jior«oit oii;;lkt not to bo 
called upon to enter on his defence before lic lias 
cross-examined the witnesses for the prosccntion 

8 N 05. 

2. Section imperative,— Tho laDgua<{c of tins 
Section IS imiiointlre. The Magistrate li"s no 
discretion to refuse to i«sue process to compel the 
attendance of any witness, unless he considers that 
tlie npplieation should bo rcfuseil for any of the 
reasons gpeeifiod in tho section and wiiiih ho is 


that B particular name has been entered in the 
list for the purpose of Tcxiition or dclnj or for 


defeating llie ends of justae Tlio on«e of each 
witness iiiuht be dealt with rnifii I'bin/lj/ The 
Masnstrato hns no right arbitrarilj to limit the 
iianibcr of witmsscx to be called on each point 
2GB 418 2B 5 31 M 131 21 Cr 340 (A) 

0 C 7U I C N 211 

3. Reasons for refusing application limited 
by terms of S. 267.-— .^n application for pro. 
cess op.iin«t a particular w line's cannot be refused 
on tho ground that he cannot gi'o any rclinble 
cTidenco ouc way or another K'l 1) 2 Jl K 102J 
The refusal to summon witne'ses becao'e they 
were implicated m the charge, ntiatcs the trial 
and conviction [G B 1, (Appx)C5] 

4. Credit to be atteched to witnesses mvst 
not bo determined befQre-band.— It is the 
duty of the Magistrate to summon wilnosses for 


hacncL iKb ^ROCLDlllI‘. 
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tlie accuspil wlio cnh s.iicn\. to llie facl^ oftlii'casi', 
and he OQglit not to dpterininc Itcronlianil'wlut 
credit ]jo nouJd fJ'c to Ihcir cndcncc. 
fi U L (ipi>x) 78 3 A.3D2 (’Po) A. N 10. Stc 
0 13 L (Appx.) 05. 

Conclusion that application is vexations 
must not bo adopted arbitrarily,~Wlific 


llic defence of llio necnsctl wns that fhe conh< 
enit^mted dtd not coinc from the proliilitcd are 
fcoiie under the A««un» Kmiirniion LnOoor Ac 

niid he upplied for 8tiinin(m®('« to cooIiC’ to'proi 
lii<i deftnee, hpJJ tlr.it tin* Mn}.'i8tmfc'n.fhflmctcr 
rnlion of llic application ns scTtilicDs was nnna' 
mated and the njiphc.itioa ought (o he j^ronted 
('lOl'M.S 17.>. 


) Pruet ire (t ii tl Pt'oeed ii iv*. 


6. What is substantial compliance with tho 

provisions of the section.— it is n fuihcient 
lonipinnce with subs (3) of this rcttlon, if n 
M.iiristr.ite while rcfusiii" an npjdicaiiun for suai- 
moiling further defence xvitnc'scv, fatatc-s facts 
leading to .in irresistible infprtnco th.it it wn® 
filed for the piiipo-c of vexation or or de- 

feating the ends (if justice, ntthougli I e doc* not 
cxptcssh 8<n thut tho npphcition was fur that 
pill|IO®p' 

II C .V 769 

7. Application filed “too late,”~A .Magist- 
rate's order rejecting an application aftci iccord- 
iiig on it tho opinion that it was “ton Into” is a 
siifiieicnt comphaaco with tlic section, and cannot 
beset n«idc in tho absence of preiuduc.—Stt C. 
7H1. 

8. Hefosal when to be ezerotsed.— It is ouiu 

(ifU> the (ipcweil ha* fiiteiff} fits dc^rwee that 

the Magistrate can in his discretion refuse tho 
application of the ncc««od to recall prosecution 
witncaso' for further ctoss-eiamination on the 
ground that it was made for ttic purpose of vexa- 
tion 01 dcl.iy —27 C 370. 

9. Witness present in Court must be exa.- 
mined.—’J hough it is competent tu the Magist- 
into to decline to eiimmon witnesses for the 
defence tinder tins section it is not for him to 
decline to ex.imiiw* the defence witnesses cited on 
till! qroiiiul thiit (hen ein^eiue i» iit>< tifcte^atn. 
[14 13 13 3<i0] It 18 not ojien to a Magistiatcto 
icfu.-e to cxainhic a witness for the accused, when 
the witnciis IS present in Coiiit. [4 B 1C 4CI ] 
lAeii xihcn .a witness appeiiis after thecnscis 
closed and the Jlngistrate is about to deliver 
gudgiucnt, it is incumbent on the 3Iagistrate to 
record anil consider Ins ciidenee. [7H.L JHM ] 

10. Having once issued summons Magist- 
rate 18 bound to enfo'ca attendance.— 

When a Jtngufrate has onco issued process for the 
attendance of a witness foi the accused, ho can- 
not refesc to suminou them on the giound that 
being friends of tho accused they would base 
come to Couit, if the accu:>cd iinl desired thein4o 
do so Having once gianted the process he was 
bound lo assist the accused in cnforccirg tho 
attendance of the absent witnes<e5 — Bcc 10 C 
031 CC.N oIS 35 C lOOJ, Kat5&4: 2S P K 
HSt. 4 A 53: 0 C. X. cexxix 

11. Recording of reasons. — Wlicn a Magigtrate 


«ncc with the provisions of .S 20”, if Ill's Mngis 
rntfl states the facts n liiih led him to the irrc'ii 
tibl« cuncliishni that the application was for 
piirj-o«e of dtl.i), though he diK-S not say so ci 
prcidy in so many term®, [1 1 C. K. 769 ] 

12. Issuo of summons to witness not namei 
in tho list. — it is not ohligntoiy on the Court t 
issue nnv further siinimonscs (o witnesses otLe 
iinti those named in tho list filed at tho time i 
enteniig on the defence [7 B, h 5(51] H i 
entirely discretionary witli the Mog'strato 1 
grant an odjoiirnment for siimmoninK fnnhc 
witnesses or not, [l> C. X. ccxxix j 

13. When witness is found to be abseutou 
of British India— u hen «t is impo"s'b'» ‘ 
procure (ho einlcnce of o defence witncf*. b 
i<.i»on of ins absence cut of Jlriti»h India, tli 
Magistrate would not bo Justified in pciinittin 
the occu«cd, 11)0 proper ct>iir«c to be ndopw 
being for Iho -Arogistmto to pronounce JuilgniOB 
on the evidenco on record —(SI) A X. 38. 

14. Tho right to refuse summons.— 
Slagistrato is inllcd upon to summons 200 witnes'f 
iu n cave unilop B lit), Iio acts strictly in oceori 
nnce with law and exercises a jiinsdictinn which th 
law ho® conferred on lilm when Jic refn®« 
application if tlicre is rea*on to belici’o that i 
was one made for the pmposeof vexation an 
delay.— 3(3 A 2.30. 

16. Proeedure under S. 257 begins afte 
charge is framed. — Tim accused a right to cai 
cridcnco, eittier witnc'®es or documents, does no 

•• ari«c until aftei the charge baa been frnmed, an 
read to hiin under Ss 251 .mil 255 Cr. 1’. C Tu 
light IS given by S 257 Cr P C. and is subject h 
the limitation enjoined by that section i e th 
application should be refused if the 3fa?>stru^ 
considei s tint it 18 made foi tho piirpo«o of veys 
tion or dclav 01 for defeating the ends of justici 
[See 5 13 R 9S0 ] A Magistrato thereupon can 
not call on the couiplomaiit at the iiist.iiioo of to 
accused to produce documents (e. g boohs o 
account) before tho chaigo la fi-ained. — 8 -S. 267. 

16 , Discretion in resummoning prosecutioi 
witnesses.— Under S 257, there is a discrctioi 
vested in the C^oiist to reMimmon the pioscciitioi 
witnesses already exnmmcd and whciea witnes 


(M) 8 A J 707 { 95) A N 10 20 0 4C9 (472) 
Silt See 27 C 370 . 37 C. 2.jli 4 0 N 351 
17. Procedure in summary trials.— Bicn ii 
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"am>nt n»r» Iti'il niiniinril.i’. t5«* 'I iri*lnl« 
»nn«t «iiO<'r S. LMJ (I) ip^.t follow J1i«* 
tirp for wnrratit co*r». ninl •liouM crant 111 ** 
n<T««M (if fo Mil ojijvirtilli5t\ til •Mllini'in 

liu witpc**, — j I. U L* i 


18. Witnos303 who should bo summoned.— 
If tli<* Willie***’* cilotl l*v llie nccii«e<1 ore rcillv 
nitMe«*e< u Iin eon Kpenk in Ain wny 1<* llie f.wtN 
«'f flic en<e. nnilnlio nny bo material for Ihe 
«l4 fence, tlie Mnirntrnte sliociM »iiiniiion tlicm — 
«ii I. (’r):** 7 11 I. 


(!l ) *">/ isrrtfanrotis. 


19. Applicitlon to summon trying Mngis* 

tratO.— It lie Arcii‘r>l «o riimnion llie 

tryinjr Mnpnlnle n* n wi(iip«* tonehinp rerliin 
waller* cntitiecte<l xtiIIi tlie n«'‘. be eon enforce 
III* niii>eannee nmler S « >7 Cr J* C nnie** tbc 
Mnpiitimte eomnler* tint the BjU'lieitnin »lion1il 
be refu*eil on tbe .jn'tincl ilttf It i« mwle for lb» 
jpurpose of Te*Tlinu or itelac or for «lef''itinK the 
eii.Uof juMiee— r,?n ‘l’ S .*> 

20. Prosecution witnosa aubaoquontly 
callol as dofoncD witnesses, wiiere on 
Ibe Mapiftmto rcfinitig nn api*Ut.nlion !•.' the 
Accnieil for nn ftiljouriimrnt to eniib'e tbem to 
cro»*-exjiiure llio jiro*ecutiou witnc*se«, tbo»p 
iMtnc«*e* were rinnmfme.l n* withe*«e* for tbc 
defence, licM tint tber « ere in effect, *nimnonc<l 
under S 277 ‘ for tlic |iiirpo«e of cro<s cxAnimo- 
tirrn" mill tlio neomed bad « ripbl to cm** 
cxsniiDC them -’i* C SlU (3'*0) t 0 K Itl (W) 

21. 'Witness osaminod by the Court.— wbere 


nn necn«eti fir«t ulitaiiied proec** for tbc ntlcn. 
it-iiice of n w line** but fHb*ci|Uenlli- (Iccliiied to 
oc-imine bun . itnd tbc Court examined Inin n* a 
C ourt witiic**, w bereupon tbe neemed proceeded 
to eriwi examine liim but llie Court refined to 
|>ermit biiii to do HO, /leM timt tlie iiitnc** could 
not be repArded a* n defence mines* and fbo 
n<*cu«ed iindoiibti’illr liad n riplit to cro«* examine 
him if be *o wnlicd— 20 C 1187 

22. Accused’s right to call witnesses to 
most fresh ovidoncs.— W|,ero n Mapntrnte 
took fre«b cridcnco aftei liearuif; tbc .orpumcnla 
on bcb.ilf of the defence, hfUl that tlio nccnxed 
bid A right to resummon tlic Mitnc*8es xrliom be 
bid prexionslj decliiiecl to examine in order to 
meet tbc eiid'ence noMly taken —11.0 714. 

23. Opinion of tho Sessions Judge.— On 
•natter* of procedure i\bic!i oiigo In rel.ttion to 
tin* tcctioi), llic Magistrate must be guided by 
tbc judgment of the Sessions Court —Rat 8S4 


Acqnittol 

shall record an order of acquittal 
Conviction 


.258. (f) If ill any ca.xc under tins Clmpter in uliich charge 
has been framed the Magi'-trate finds the accused not guilty, he 

(2) If in anj .«iich case the Magistrate finds the ace used 
guilty, he shall p.iss sentence upon him according to hu 


3*i’0])0^ed (inienilmentu to the ucctton.—la sub- section (3) of section 258 of the smd Code, after the uord 
“shall,” the words “unlo** he proceeds In accordance with the prox ision* of section S49 or section 302’’ jthall bo inserted 


Notes. 


(IJ PrcHniiiKti’U’ 

1. Application of tbe section.— See 258 con- 
templates an order of aciiuittal only where after 
the framing of a charge, the Magistrate is of 
opinion that the PTidcnee is insufhecnt to justify 
a conviction —37 B 309 22 W R 25 But See 
(’81) A. N, 142. 

2. Case submitted under S. 360 Cr. P. C.— 
Where proceedings are submitted under 8 350 
Cr P. 0 after the framing of the charge, held 
that after lecommcncimj proceeding* under 8 . 
370 Cr P 0 the second Magistrate jnost, if he is 
satisfied that the charge framed by bis pTeileco*«or 
i* not well founded, ac?uiMhe prisoner, under S 
238 Cr P C lie cannot pass an order of dis. 
charge under S 253 (2) — 27 M J 6t>9 14 P R 
1903. 

8. Effect of withdrawal.— .\s a prosecution 
under S 400 I P C. is not covered either by S 


Order under S. 258 Cr. P. C. must be 
treated as order for acquittal. 

4. (I) An order of dismissal of compliint under S. 

25*1 IS rcnlly an order of acquittal [ 6 C L 359 ] 
The mere omission to draw a chaige, would not 
make an Older for diseliargo pas'.ed after examining 
both the prosecution and defence witnesses, nny. 
thing but an order of acquittal under this section. 
[29 P R 1883 (-91) A N 80 18 Cr 1006 
(L B )] 

5, (2) Where an accused person, who on the mate. 

nals could have been charged under S 407 I P. C. 
an olfeiice triable by a Court of Session, was 
charged under S 4C5 I P C and acquitted by the 
Magistrate, /leM, that sncli acquittal could not be 
considered ns a discharge under S 467 I P. O. 
and a Sessions Judge would have no jurisdiction 
to pass an order under R. 436 Cr. P C — 22 C. X. 
117 See9B. H 170 

Order must be passed after proper adjudi- 
cation. 

e. (1) Defence witnessunavailable.— A Magis- 
trite cannot proceed to acquit the accused merely 
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on tJio grounil tliat a tlefcnre wthioofconM not Iw ■ 
baTiimnnecl lio linil left ln<1i.» JIc jimot 
Ills Ollier after con«Klcruig matrriaU as nro 

on tlie recoril — (‘81) A X flS. 

■ 7. (2) Case not t ied impartially-— Tiic onier I 
of ncquittal >’a« set aeule liy t!ie Urgli Court, ns | 
the Mnaristrnte fnilitl io ihnl tfce fn«e fw/orr 

him tiilh jiohcinl fare ni"? on^nrfittfify ns stliilr 
living great stro's on nil the con^wlenitnm that 
jniglit affect tlic crcililiilily of the prosecution 
iiitnessps, lie nniittcd to fnl.e into consideration 
nliat inteht be mlvnnctd in tliCir fnioiir.— 18 
C X. 12ii 

8. Order of acquittal bars jurisdiction of 
District Magistrate. — A Uistrict Mogistmte 
Ins no jinisdutifin to nrih r a rctrnl in the ea«e. 
unless the order of acquittal p i«s« d by n subonli* 
rate Jfagwtrate is ?et n«iJe by n competent Court 

— 7 C X 49J.7 C. X. 711. ICX. aifi S,ea 

C L ini 

0. Order of acquittal on a minor charge no 
bar to second trial for a major ono.— -When* 
n man is ncfi'ntted of n minor offence (a summons 
case), it IS no bar under R 40.J Cr. I’. 0. to Ids 
being tried for n greater offeiiee {» nnrmnt ca«e) 
arising out of the same fact* — {'hC) A. X. 200. 

10. Appeals against order of acquittal.— 
The High Court as a rule, notild not interfere 
unless the judgment of the Ooort Ih-1oiv was 
wioiig and perverse or without jnrisdietion and 
based upon obiious errors in procedure —18 O. 

X ocn 

11. Appllcatioas against orders of acquittal 

—it IS inexpedient, to interfere in rcilsion tif the 


of <1 /'lit ite pc/'eu nitli nn aequitf.al after 
trial liy the jirojier tribunal and npplic.ation fur 
that purpose Miould be disconmired — 19 C. N 
18i: 11 C. J. in. 

The ortlev In the ease. 

12. In C38C8 of doubt. — H'Cn tbough n Magistrate 
has frnnicd n charge, if be feels any reasonable 
doubt na to tlie guilt of the nceu*ed at the line 
of giving jiiilgment be IS bonnd to ncqoit liim ~ 
[Uat 851] A Magistrate must convict the 
accused on the strengtb of flio proseenfma 
evidi nee. }li‘ fninirt ifly on Hit vcnlncn tj 
ih-fcnef [lint 5] 

13. Conviction nood not necessarily bo by 
the Magistrate who framed the charge-— 

The aiction does not require that the conviction 
or ncquittal slimitd be by the Magistrate who 
drew lip t!i<> charge^ — [d 0. -105] 

14. Sentence must follow conviction.— 
A Magistrate is bound to pass soine scnlence 
bowfver nomioal on conviction. lie cannot direct 
the necused’s release, on the ground that tlio 
bardsliip to wbkli the accused bad been subjccteil 
was a sulTieicnt puni«binent’.— 4 M. II. (jpp ) h”- 
(84) X. 210. 

15. Rule for assessing punishment.— JDicre 

tlio accused is cliarged with, tried for and eon. 

victed of only one offence, and the facts proicd 

may, if taken piecemeal, constitute minor 
offences, forming ingridients of the graver offence 
of wliieb he has been foand guilty, onIy_ one 
eentonce rnn be awarded —('8?) A K. 274 (i’S) 


259i When tlic proceedings have liecn instituted upon complaint, and npon any day fited 
for the hearing nf tio case the complainant is nhsont, and the 
Absence of eompbainant offcncc may he law folly compounded, tlie Sfagistrate may, I'l 

liis discretion, notwithstanding anything hereinbefore contained at any time before tlic charge 
has been framed, discliaige the accused. 

said Code, the tcomN “ niui f/iv 'tfewce 


I*rnpose<I ainemlineiit to the seetlon . — In section 269 of the i 
mnij hii'fuUi/ comj'oinuleil ’ shafi U omifteJ. 


Scope of the order under S. 269 Cr, P. C. 
— An order of discharge under S. 259 is not ou 
order of acquittal , nor has it the effect of nn 
acquittal under 8. 403 tii/,n [29 M 310(311) 

8 S 190] 

Order of discharge should not be passed 
after the charge has been framed. — If 
the complainant is ab<ent on the day fiTCd, in 
n warrant case after a charge has been framed, 
the Magistrate cannot legally acquit the accused 
on tlio ground that the complainant is absent 
He ought to admit tlio accused to bail and enforce 
the attendance of the comiilninant and hiS wit- 
nesses under S 92 *»prn.~Itat 624 - Ibat 847 
Hat 817 4 C X. 20 • 20 Cr. 70.J (S) 
Complainant not bound to produce his 
witnesses for cross-examination. — ^It h 


no p.art of a complainant's dutv to c.all any witness 
for cross-evamination or any other purpose of 
the defence, once the charge lias been framed 
Rec 259 Or P C. gwea no power to dvsini«a n 
warrant case in default after a charge has been 
flamed —20 Or 7G3 (N) 

4. Sec. 260 applies only to compoundablo 
cases.— A Magistrate cannot pass an order 
“stnhing off” a warrant case, because the com- 
plainant is nbsent on the day of hearino'. Under 
S 259 Cr r. C which relates to warrant eases, 
the Slngistrate can only pass an order of discharge 
in those eases in which the offence complained 
of may be lawfully componnded In a case 
under S 211 P. C , an order under S 239 cannot 
therefore he made.— 1" 0 C ISi See 10 M" 
It 31. 
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5. ErrcctorordcrundcrS.250inc3mpo’5tto . 

C1SC5, — On tic ('•'v fm cl (or hcnnu? tf it 
r->«p mill r S* 11*'^. *■01 1 I’ C . tlic 
r’lnpliimiit wn« nl**' nt, nml t!ip 
pim" 1 Hip fiilloTTinz orclc'r ' Coniphiintit nlucnt 
Aceti\pi1 ilitrlinrirccl " 7/^M— lint «>licrc twn 

« (Tctipp* nrc rotiij>1iiiip 1 «if. cnc i>f w Mrli i« Itnlilo 
n» a fmnmnn* n-cp nii-t tic ollipf a» a tturmwt 
ct'p. I>n{}i nri»itu* (lilt «if (lip »aii»p lran*irtinn 
tlip Cptiri ntitiot >p)iirat(' ttip t«f« appltmi; !«»> 
liind* of pnvp'tcirc. 1 nl »1.<iiiM B'lojit tlic |»r(«'cil«rp 
relating tn till' j;r»>pr o'lari;!’. ■? H-c * ■«»»■' 
pi«" Ilrtiro tl I' nrilrr midpr R 2VI «1 m 1 not 
ppentp a« nti nci|iiittn1. capo in rc'pn t of tlic 
oTmcc midpr S :i*,J I V C— 11 M T-*T «•) M 

rai 11 c 'M L-*r i‘>i n Tii 

0 . Sec. 2*0 does not npply where there j-i 
a withdrawal. — win-n' m n ri*>' "cnt np 1 >> tlic 
Vntirp, tliP c'lmphimiit nilimilcil, lx fore ony 
CTiilcncp wn< rcc irdi d lint tin matter liad licoii 
rrttlcd, and tint lie iltd not wi«li to l>rncpc<l mitli 
tlic C3«p, hri.i tint altlio’isli an order of dt*i Inrtfc 
tea’ proper in tlic ca«p tint order c >ii1d not be 
pa-'cd under ^ SVl Cr 1’ C nluih ta lotpplnaMc 
CTCCpt in caapa in wtucli the comjdamint ta 

nliaptit.— [10 C •I'll S‘f IOC 07} 

7. Whore thoro is evidonco on the record — 

Maaiatrate ixcrcianis hi* iliactctum under 
S S*{> Cr J' r bmtnil to oonai'ler llic ettilciicc 
nn record nnti to «cc wlictlior tliere ii a pmuii 
/cine ca«p Rtrain«t tlic noeu“id or not 
12 Cr 181 (a). 

8. Sa. 263 and 260 mutually oxclualvo.— in 
p warrant cn«c, flit order dMcliarpltijf nii acenaed 
perMon, on account of tlic complain'infsabacnco 
cannot Ijc made iindci 2* I tupm, but cm onir 
be made nndor tliix section in a ease wlicic tlio or. 
dice may be lawfully cotiipoiindcd —20 C V 

9. Atosonoe duo to unavoidable ciusos.- 

WIiciP the al)«pncc of the complainant wna due 


In iinatoidildi' cam»a (i j*. ili-od.) 1„-1(1 that the 
<>nhr of di^i'liarv'C rhoiiM bp ret n«idp, (fiirtlu r 
cii'inirt difcctPil) 12 Cr 

ITOta In a ( a<p when tlio nbapncp of thccutiiplniti. 
mit was due to no hour lipim.' Iltcd fur hoariiiK 
nnd the ca«p bcinir calhdii]. curb , the District 
Mni:i«tmtc was licht to Imic acted \cr\ ‘.roporlv 
m dcalini; with tlic tiiaflcr itiidep S n? flint • 
11*. 70] 

V.ffirt ofthv Dhvhuvuv. 

.0. (1) There IS notlnnij in the CihIp topretonta 


11. [Note.— In R 11V5, tlic complaint was direct- 
ed t« he rcstf.fcd on the folhiiriiic conditions — fl) 
the npplitant do pay into C >tirt any csppiises in. 
sorrel In Dorernment iimicr S ollCr 1’ C in 
connection ntili the first cutiiplaint (2) to 
ctcciile a bond with one lit 8uret\ iiiiderlnkinK 
to pay the rcasonahlc costs of the ncciiscit tii Iho 
esent of Ins bcin? ncrjuittcil or ilisclnrycd ) 

12. (2) A Mnjrisirate (me, a District >raei«trale) 
who has dismissed a complaint under H 23'1 is 
not prccliiilccl from proceediinr with tiio ease on a 
frosh ccmplaint filed by the somnlainant — 2S 
M .D0(:ni) 2‘ic 102 

13. (>) A Presidency Masistrate is competent 

to rclieni a wniraiit case tiiablc under Oh \\I of 
the Code in ashiih the necuseil peisonlms been 
di«charKod under K 2V) ofilie Code — 2S 0 f!*'* 
(P.B.): 1110 /hd-RiclC S' IfJ 

14s (0 Thois' 18 no dilTcrenos between orders 
passed under Ss. 203, 263 and 260 
Cr.P.C.sufu ns ri'liiaririR a coTnidamt wlucli 
has been disatissed is eotic enu d — 2') M 12(5' 18 
M f *.01 fis Dtii 1(1 li m 


(•|[APTl:|{ .X.XII 
()t Stsijuin Tiimi" 

Power to try sunmniily 260. (/) XtUuillislaiicliit? an^llimir (ontaiiiod in tins ('..ilo, — 

(ft) the District Jlagistialc. 

(i) any ifajTisfr’afe ct fljo lijsf cpecwlh riiipowerotl ni tins JjpJmJf l.i the r.dc.il 

C!n\ernmoiit. nnd 

(c) .an\ Bench nf M-twIsttatcs inaoxtcil with the jioweis of a Mn-sistiiitc of the first class and 
tspcci.il!^ ctnpiiwcrcd in this holinlf hy the Local Goaernment. 

’my if he or tliey Ihmk lit, tt\ tn n snmitiarj' way all or any of tho folliiwini' ofTcnres - 

('0 Offences not punishnlile with death, transportation or imprisonment for a ttrm 
eweeding six montlis . 

(t) Oftenccs lelaling to weights nnd measmes under sections 201. liGj niul iOO of tlie rinlian 
I’ctnl Code , 

(0 iiiut, under , section 3J i of the same Code; 

0-1 
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(il) tlii’ft. iindiT ^o<-H(in .’{/!• o'*!) or o'^l of Hit* viint* "Ihml' tlic value f)f tlie ptiijicity 

stolen docs iKit i-vci'cmI fifty nijn'r«5, 

(e) (lidioiK'st mi" ijJiiiojiii.iHoii of pinpcitv inider «e<(i<»n -10 5 {if tin* "anio Code nlun? 
tlic value of tlie property mt'ijiprcpi laird detes imt cxrowl lifty rnj»L'r‘-; 

(f) reeeiviiij' or ntainiuij "hdrn pmprrty under Mtliutt 111 of llie.saiiie Cole, vvleje 
the value of such propel ly iha-" md r\rml fifty rnpre-* 

(//) nc‘5i"lini' ill the roiier dmeni or di«»j4Kil of rtolrii piopcity, under "erlitui 111 of tlic 
same Code, vvluue tlic value of "ueli pioperly dne> nut oveed fiftv Mipcc"; 

(7/) ini'cliief. under uttion 1;17 of the same Code; 

(/) ]itm«e-tiespiss. niuh'r serllon IJ'^, niul olTriict s under .sretions l.'jl, [l.’d’, l-il]. I’jd.'ind 
457 of the same Code ; 

(_/) in«uU vvilli intent ti» pinvokr a liir.ndi of the peace, tinder "eetiiui oOl, and crimliid 
intimidation, under section oOd. of the siine Code; 

'(A) alietmont of any of the fojejjoiii" ofTencO" ; 

(/) au attempt to commit any of the foiv^olni' offence^, when .sncdi attempt i« an offenec; 

(w) offences thuUt section 20 of the C.»ttlc*lrc«pi«s A< t. I?71 : 

Provided that no ca«c in v' Inch a Matjisti'ate e\ercisc« tlic special povv ers conferred hy scctiun dl 
shall he tried in a sunimary w.vy. 

(S) When in the c(>i)i«c of a snmnmy tn'nl it appears to the Magistrate or Tlencli that 
the case is one which is of a character vvln'ch reiulers it nndesiiahlo that it sliould he tried snmnii’ 
rily, the Jlagristrate of Ilonch shall ler.dl any vvitiusscs who may have hccii etamined and proceed 
to redicar the evse in manner provided l>y this Co<le. 

261. Uhe Local Government may confer on any Bench of Magistrates invested witlithe 
Power to invest neneh of Mafrislratos powers of a Magistrate of the second or tfiiul class power to 
InTeBtcit with lc«* power cumm.vi dy all or anv' of the following offences • — 

(n) offences against the Indian Penal Code, sections 27", '27S, 270, 2S5. 2c'0, 25(1, 200, 292, 292, 
294, 323, 334, 330, 841, 3o2, 120 and 447 , 

(/,) offences against Mnnicjp.il Acts, and the coiiseivancy clauses of Police Acts which are 
punishable only w ith fine nr vv ith impri*-onnicnt for a term not exceeding one month ; 

(0 abetment of am of the foiegoing offences; 

{il) an attempt to commit any of the foregoing offences, when snch attempt is an offence, 

262 (f) In trl.vls under this Chapter, the proceilure piescnbed for .summons-cases .shvll he 

ProcedoTo for summons anfl wnrrnnt- foUovvctl in summons-cases, and the procedure prescribed for 
cases applicable. n arrant -c.ises shall l>e followed in warrant-cases, except as 

hcreinaftev mentioned 

(2) No "cntcuco of imprisonment for a terra exceeding three months ph ill be pas^'^d m 
Limit of imprisonment the case of any conviction under this Chapter. 

263. Incases vv here no appeal" lies, tlio Magistrate or Bench of itagisti.atcs need not leconl 
Record in cnRcs VThere there IS no the evidence of the witnesses or frame a formal charge ; but he 
OP they shall enter in snch form as the Local Government may 
direct the following particulars : — 

(d) the ficrial number ; 

^7/) tlic date of the commission of the offence ; 
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niul II) muli'f 

i«f s.Vih'll lltU' till' \.-\lll.' of till' 


v‘>' »ii llii'ivrur ; 


(»■) t! c f til*' n j'Tt I r ; 

(•f) ll c r^rr I f tl '' (if an» ) . 

{^) tl f r.mio. pi rent an 1 n-'i Kii't* «'f tin* 

(j'l tl.p«''rir'v n'Kii'Iiirol ef anil tlicufT'n'c (if im ^ |m>iiiJ. 
chc-e (.f/cIiu«o ('■). clic«o (j) or rliii'-i* <•;) nf '•nl» •»tvti«'si ( /> 
prop’rtr in rv»p'rt o- ulii-'li tlip ofFen"p lii'^ Ivi'ii ci^nimitti't] . 

(n) the pli'i rf the i~en'e 1 an 1 hiN mm it inn ^if am ) . 

(fi) the fin lin^. an 1 in the ri'e of a r»ni letiun. a Inu'f ••t item 'iit of the i 

(i) the senten^'o or other fiml onler anil 

(j) the iKlc on which the ptweotlm^v 

254. (f) In eictn cave triiil sniniimiK hi a M.icisHntt' or Iteiieli in w hieli tin tippeil lies, Mteh 
Mnirivtrato or lUiieli 'lull, hefoiv pivsim; M'litcnee, iveoiil ii 
jiulcimciit imliiliMiir the vnl-st-inee of tlie i>\ ul, -nee anil iiImi 
I he pirtieulir« mentioneil in «i.ctitm -*>.l 

(3j J^ueh jiulgcnieiit >h.ill he the onli leeoiil ill e.ivo't tiniiinc i\ ithin (hio veelinn 
265. (I) KceoJiU tn.ule undei vu tioii ih».* ami jn<l:;iiHiitv leeonUil inith'r veelion .(U shall lio 
written hi (he juvsnliiii' ollieer. either in Ditirlish ni‘ in ||ii' 

1 in"u.H'e of the t'onrt. or, if the I'oiii I lo w hieh mieli piesiilinif 
officer is immediately suhoixlmito io itnvets m siieh otIieerV inothei .toiiL'iie. 

(3j The Local (ioicmtnonl way nnthoii/e aiu Ueiieh of Mni'isliali s enipoweleii In Irv 
BcneliTnavbL'autlionjciltoLmploy offences Mitnmnily tojnepiie I he aroiVsiiiM i eemil nr .lilitirnienl 
hy iiu'iuis of an ollieer appomliil in this lieliiilf hy (he Culirl (u 


Kccord in apjiealalilc ci»c« 


Laiijuat'O of morJ ami jiuigmcnt 


cleik 


11 liicli such Bench is iniincdi.itely pnhoidinute. niul the ueonlor jiiilj^nienl mi prepineil hIiiiII lie 
signed by' each member of such Bench pu'seiil tahiii'' jmt m the pioi eeilinirs, 

( 5 ) If no such antliori/ation be giieti. the leeonl pie|ii)ett liy ii ineniliei' of the Ihnieh uinl 
signed as aforesaid shall be the proper nioid. 

(jf) If the Bench dilTcr in opinion, iiiiy ilissenlieiil ineniher in ly w i Me ii si puiiile [lul^liii'nl. 


() >1 iiiili.i.i('l(on (I) 111 HOOtlon UflO 


r nA.ltf tl l(|.lW«il| 


111 /(/, "ilhiiiihi I 


Pvoposftl iHnemluK'utH to the nrrtfoii, hi ». uwl 
of the sa d Code, hefurc thr vmil “limt" lh( P’IIohih./ ii -flu -niifyi</«M 
*Hifir/(’ under iccfioii 5W uiid " 

Proposed nnirndincnfn to the xrrt/o;/. In HOOtlon Util nf il'” •niil (J - In 

(i) In clause («), for tlic woiil mid figiili s "lUlil 1 17, ’ I In' tV'iie" mid «"id ' 1 17 iiinl l“in I hIhiII Im milial Itlll nil, 
(n) In chusc (A), aft i the uuidi “uni m Ih' » u h “ii lOi i u ilb llw ' n/i rV? I . ,n( ( I 

AnnANOKMI-JNT OI-' NO'l’Bfh 
H. 2«;i)— LW. Cl 1’. 0 K» saj I'.'NflH?;') 

1. r* ■ **"• 200. 


. lilt 

JliHilMTirotls 

2. Magistrato cannot iwnrp JiTlsdiollon. 

3. Offences which oro and nro not Ipliddo 
summarily. 

(0 <)0cti(.<s Wlixt. nr« IriKlil" miimiiMitir 
(t) (iffpTjci* iiol Irjiililr miniimirllr 

4. Prccoduro (fis. 2fJ2 20f»). 

(1) (/i-nnr.il I!r„, irls > 

(2) ll.cordef l.vid'M'. I 


fl) II... 
(I) Cum 


1 1 iiidll.|/ id 1 1 ns Ilia 

Clia' » ill will, ll I III’ II 
bIiIi’Ii d I■l•lll1!l li’id 
(r.) (]i*i.« III iyIiIi ll Mil' 

■mMIi Ii Ii< 

(I ) MUd llniii I IK 

fi. *ri|o«wilniii’n III Muniiiiriry oiiKon (fj.2(ia), 


(I, Mirtiilliuinoiin, 

(ll PIlilMllt lliNlli la M liillliir 
) .liMlailli Hum III Mrii/lalinli’ 




(I) lllf.l, 

nr (M. »0U 

(I) (ll).li lllll'll II 


nil Ilf .Mlii/|<l|ii>l'a Iiinyr 
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I. OBJECT AND APPLICATION OF SECTION 260. 


(1) Object tiiifl Oj>}tlirothnu 

1. The object.— A mnimnrv Innl imflcr S 227. 
(=R 2CU) IS intcndpil io ujijiK out/ to "liort am\ 
simple cases \\liprc lilUo ctiMcocv is 

[2o IV’ R Cj] TIio iio« it to try cnscs Miinmnrily 
13 ti> b(> c\piciscil only in trial cn=cs ll’/icn nu 
wle Iti'iie imiHn'e rnnuot Lc )>>(<''.<? in Mlmm >ry 
trial, the ca >‘0 oiiglit not to lie tried siimmanU' 
[4 T> B BJS] 

2. Chapter XXII does not apply to 
serious oTonceS. — Sunmnrj |irori<I»tTiii cases 

of Bci lolls offences fli'jiiyJi /n/iil >9 mnpproprintc 
[11 N l‘i0 13 C I' IT HM 390) Tbc olTcncc 
of cattle liftin'.' 19 n scrums one nnil oiiplit licit to 
lie tiird ‘.iimmaril}* [OK lOI) When a loniic- 
tum may entail scuons con»cijiM nee*, tin* cft«c‘ 
sliuwUV not tiled stvmmaiiU [Rat TTK 7SV 

G VI 3nt>] 

Note.~vv I icre it h iiiipos'-iliic tn pass nn n'lcciu-itc 
sentttiLi if Wie ease i» nimmanU* tiu-d. the Court 
••lioiild not try the ca'c siimmauly bat follow tl>« 
oiiliniry proccdiiicWl I. U 33*< 


UierctciTo the pnictdwrc nmler t> 2G0Ct V C.is 
luappliMbJp. [0 S It/5 27 C 13i . 6 U «. 2.5'>? 


1 nnilcr 8. 200, 
outer may he 


(2) CVtxt's which shonhJ not be trial 
Kiniiiiun'ilf/. 


4. Casosof a complicated nature.— A Ma?is. 
tiato exercises Ins discretion wronjrlj xvherc he 
adopts the suiniiinrr piocediire for tJie tri.il of 
.1 case, in wlii'ch, fioni the natnre of (he dispute 
’ " is ap])arent 

■111 title aro 
Ci/urt xnll 
» discretion, 

[21 Or aTKrnt)- RaITTR. Rat 7&1 25 WR. 

G3- 27 C 320; 1C X 311 13 Cr 771 (S). 

fi S 120 It X IPO Siv 0 r. Cr. Cir. It I 
X'o 20 I’t If, Xo 23] Where a pood deal of 
eoTveipomVcncc tins to (ie pone into and the ease 
IS lij no iiieAiu of a simple elniactcr, it is 
not adiisaWe to tr\ the case siiinni.-iiilj [33 A, 
J(3] .-1 tvorjjiih cfuim of > i./Ii/ dopnics a Malris. 

tmte of pinsilietion to tre the ia*c «nniiuaidT 
[IOC 4i>S 2-iW R I,-, 0 K. 120J 

’ f lead to 

• — Knnitnaiy 

11 ea«e9 m 
■ ahal fjirir 
[ISIP. L 


1911) 1’dIico con«tnlilo clmrKtd iiiidiT £. 21 of 
the roliVe Art (V of IMII) shoiihl iu>t le tried 
snniijinnly [ihtd : 1 Ap, 21] A cliArvo nmhr 
S 202 l' J' O, npiinst a CntnTuf.ir Kiiltaroi 
should not tried summarily, ns a coniiction miy 
entail fuitJier scriotia coiiseijticiices [Hat 778. 
Uat TKtJ R'l w hero iv pnlieo oifici r of manv yean 
at/ii](liii'^ wax cliRTL'i d with iriiiiiii'il iiulimi'litiOR 
and was triiil siuiinnnli mid roimiftd, hrU, that 
the Sls^'utrnte ilid not t xi rci«e a sound di'CritiFn 
ill try mt' the cs'e niimiiinrily and ihprinns''*'' 
ncitui d of llic pniile^'i' of nii ii]i]>i.'i1. 

0 M 3'.H1 


Trials likely to lant a long time,— '"''‘[f 
a case iiml.r S 379 wn« tnr d iiiuli r Ch \M1. 
arid the procLidiiiCH 1 isifil from the 20'li Marts 

to (he i’Jth June, in tlie course of whieli a h-cat 

iiniiiirr had nl'o In he held, ond the 
til rpiestion w.is inoreovi.T miIui d at o\er H' • 
hfl't that the n'e wa« not one in 
mmiiiarT tnnl Mmuhl hast tn'cn Uld— (011 
A X 1*^3) lnnca«c wliere the proC'Cilmf* ” 
the MnsMntc cmered more tlnii IdO pure* M'l 
iicciijncd »ci m iln «, itnus /tM that the nri’h* 
tian ot fiinimnn procedure .iiiiouiitfd te oi' 
of tholiw (25 W. It. Cl) 


Xotc jwr roMfiV/,— Wliore the cue i* ef n 
summiry nature, the Irnl U siitnmary, netnitl'- 
i\ indiiij; the Ictiotli .mil etircfiilncss iif the rccoru 
null deci-ion [21 W. R CO] Whci'e n Maeii 
tr.ato IS empowered hy law to tiy a cs'e iiuiieisriij 
the fact that the frml is n jiinfrocteil one dec* 
10 no way affect his jurisdiction (( 02) N. 


8. Deaf and Dumb acausod.— 
accused is n deaf find dnmh man. it i* lacan. 
xenient to tiy him siimniTrily, even if tlie one®®® 
IS Bumnimlr tn ililc Attcmjit Bheuld he 

to tiace his friends and rcUitiros if nny, _w ho 
accustomed to coiiimnnn.Tle witli him, “**'• 
cmiuiries should be iindc into his nidcecilent* 
orJiiiarv mode of life— 8 U It. SJn 

9. When a summary trial through legal is 
inexpedient —There .arc miny lases m 
tlion"li the Bummary procedure is striclly le?*h 
it is inappropriite and ahould not therefor*^ he 
employed Kuch ore : 

(fl) ca^es which are p.ii/m f.,f„-liU‘U in tie cTCtd 
of a conxictior, to nil for mnie severe puni-hw^''^ 
than that can be awnided inasinnm.irylf'®'' 
as cases of cattle theft [c]i G .S JOl] nnil f'''" 
agannf intiioiihli/ roiniCtr -1 
S 3SG • 2 Weir 32i] 

(h) Cases which arc pi I Kill hkcly t" he lo"2 

and complicated. [See X'otes Xos 4 and G ahorc] 

(.) Cases ari-injj out of diii.iites ns tn title tS<t 
KoloXo itiboxe) 

(d) Oisos in which /, M’K.M, iM'; 

dcsii.able that tlioe should ho n full iccPidft 
the cvulcncc for fiituie leteiewee, ns cases 
which (!oi einiripiit senaiits of iinr innV ai'" 

conoci icd ns ncciiMtl poisons. fRce 1*.! T. L 

1911] - c. 1 ’ Cl Cii rt. ir Xo 21 . 
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(>l) ll(tnrtnti>. 

10. Offoncsa Involxing forfeiture.— Wlicr*’ 

finn is )irr‘cri]>ci1 ns ft juininlimoiit for nn offonco 
nnd conlucTtion of Uir nccn*f'V* propertr /•Jhnrr 
ns a cntitC’i’ici'C*'. tlio fsrt tint siifh cnnfi'P.stioil 
fotiows. esnnot niter tlie nntnre of tlie c-»«e ft' 
rcfnnU tlie jnoiJo of triil Hist nifi' lie fitloptol, 
(e sr ) nn offence tinder S I'lofAclXM of lS*irt 
3 C. yrr, (E.B.) {21 U* I? .31 nnd -n J 

11. Presidency Mogistrato.— Tlie pro\i«ion8 of 
Chapter XXII does not opplj to trula Itefore 
I’rc'iiletiev Mnpi«trntcB lint o-ll*. 

[Note — \ii esecpllon to tlie rule is nn offence 
under the Cotton Ihities \it XIl of Ifi'ti*] 

12. Magistrates acting under S. 30 Cr.P.C.— ■ 
A M.iuMstmte of a Dictncl eTerci*in;r In' powers 
under S 3G Cr I' C c.iniiot try nn niiund person I 
siimiiinnly — [25 I’ It IST'.l] 

12. A. Cases instituted otherwise than on 
COmplaintE. —Where there i' no compl'int «•>*• 
llic Mnpi'trntc net* xu l.i« <•>' » uni hIm I« < ojnmiis 
ft BcrioiH blunder if ho tritn the t-nse nunmanl' 
[20 \V U 0!'] 


13. Cases In which the Magistrate has por- 


the of a iron.ftfipe.'il.ible eentence in such « 

in«ei' tHecftl [d C X cccxvx'i See 52 P. L 
IllOO] The breiitv permitted in n siinunnr; trial 
<loe' not mean tint there should be no trial *nt all 
or that nn nceii't d can In* hca\ ilr lined nt n Jtn^ia- 
tmtcs' di'cretion nn /ri« j'ei Ajioiifeifje, not- 

»itli«tniidin}; that tlic law yiies tlic nctiised the 
ripht of demanding' that the CISC should he fried 
l»j ftiiotlii r Court [.11 P L 1P0.5J 

14. Powers under the chapter must be cau- 
t.OU8ly oxorcisod.— “ The responsibility 

thrown on Mft^iati.atO' entrusted witli summary 
powers. IS *er; j; eat and the re']ion«ibility of 
tlio'e who ha'c to entrust them w ith «ui h pow eis 
I' C(|iiniU gTi.at MiijiistrntP' who arc sufricicntlv 
ftliro to the rcspon'ihility cntrii«ted to them will 
t.itc care tli.it the pjocedure and the recoid is not 
made more 'iimtiim tliaii tlic law linsluddown" 
—/V, Knoe J HI 21 \ (U>2) 


II. MAGISTRATE CANNOT USURP JURISDICTION. 


16, Offenoo must bo strictly within the 

terms of chapter XXII.— Tin* proct-dnre 
under Chap XMI Cr P C can ho followed Qniy 
f'Ae« thecharfre broufflit OfraiiiJt the accused i' 
plainly and direttlr one of those 8|>et.ilicd in S 
2G0 0 Pur T 137 22 W R 20 22 \V R C> 

29 C. 409 

10. Magistrate cannot split up the oITcnce. 

—.4. Jla^’istmtc is not nutlioriscd to spin up an 
offence feu ns to gite himself jurisdiction orertli** 
parts r hicU he v eiifil no( hfiie oi cr ihe there 

by deprii ins the accused of his right to aiipcal 
r'or O’cample ho cannot oeorlook the portion of the 
eiidcnto shewing that the accused came 
irifh siroid cfc and treat the offence which IS really 
one under S 144 I P C as an offence nndci S 
I P C [4 C 18 29 C W‘l 27 C 983 1 C L 

434 14 X HO.Stc 21 W R 80 2 C L 374 

2W R 2‘l. UatgHB Comp 5 C X 372 13 K 

502] 

17. Note. — 1 he rule that tlic fact ivhethei a ca*,c i** 
tiiable summarily or not, inii't be determined bj 
tlie coinpl.imt [25 1Y 11 19 3 C L 374 3 Shomc 
17] does not seem to he an invariable rule When 
a complaint com]iri?es chnigcs not triable sum- 
marily but the Magistrate asccrt.iins that the 
facts tliat half t.ihen phtcc discloses only an 
offence triable summarily In* mi> proceed undci 
Ch XXII [Sec 23 W R 19 OX P 254 10 A 
55 fS7J A. X 103 IOC 715 22 .M -Ij')] Where 
the totalled aggraiating t nciim-t.iiices aic mere 
CN.iggcrations the mere fact tlint the coniplainant 
charges the atcu'cd with an offence not triable 
suniimiilj will not ou-t juiisdietion [IB K 
hS3 Ciimji 25 11 90] \V heic a complaint nllegi'd 
an offence undtr S Ih'l I P C hutfiomthc 
sworn *.tnfeniciit of the comphinii.t it appeared 
that Iho offtiice was rcallj one iindvi S IM. I P 
C if. Ill that the Mngi'ti-atc had jniawliction to 

try the ca®e sunimanh [ICO C7.] 


8. Charge cannot bo modified to bring the 
caso with tho terms of chapter XXII.— 
It u not HI the power of tiie Magistrate, whena 
jKTSon IS cluiigt d lufoio liiin « ith a craio oBonco, 
to lediict the acensation of Ins more will to such 
dimensions n' will make it triable summarily 
The trial must be accoiding to the iiatiiro of the 
. charge —22 \V U 20 24 W R 21 2t W R 48 
See 22 W R 43 23 IV P. 33 23 W P. 3 

19. Composite cases —IMiore an accused person 
ischaigcd with offence®, one of which is triable 
suminaiily and tlie othei nut so tiiablo, it i' nut 
open to tho Magistr.ite to discard the lattei charge 
fortlic p«r|i<j«e cf enahlnig liini«eJf to proceed to 
to tiy tho e.aao suiiim.aiily [ll 0 2JG] The fact 
that the Magi«tratc Imd jurisdiction oier both the 
offences and the .iciii'eil is not prejudiced bi 
being tiled only fur the Icaaci offence, docs not 
meet ilic objection tlint iho prejudice lies in flic 
different pioccduic whicli dispenses with the 
fioiiial judgliicni and abinltrcs the priiilego of 
appinl [rt P R 1887 5 P R ISKS ] 

20. Offences must cot be arbitrarily miti- 
gated or misdescribed — offences slionld bo 
tnih descrihed mill iinl mitig itid nnnlr for the 
purjiosc of intioduciiig -i diffcicnt juiisdiction or 
a lower scale of piinishiacnf by applying a hum- 
maiy nimle of pln^c(lulC P 1! 18S8 d4 W R 
4S lie 235 27 C 081 1C L 434] bo where 
theacm-edwav dnrgid wit)i theft of a hot con- 
taining R® .>0 111 ca'h and tin hot woith annas 8 
pics G ind the Mngi'tntc toiisuloreil the box to 

'lie of no value nnd stiuik out tl c 8 annas C pics 
and thcrenpoli tind tin* use i-iiiniinnly, hri,} 
that the Magistrate w ii not at libtili, upon his 
owli aulhniiix .iii({ wilhoiii tiking' oiilente to 
tbiow till box lutiiilv out of considirilion [22 
W R 05} Where tho (.mupl.mt ufincd to an 
offence undt r .8 .1^*2 I P C hut tlie -Magidrafe 
tnod the aceuRcd Bumiiinnly and coniii-ted him of 
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an offence innlcr S 023 I. P 0 . licJil n«at lie «a5 
not competent to do so. [21 P. I* 1007 : Sre 29 C 
100 21 W. R 89] SimilaiK- tin. offence nmler 
S 452 I P C, cannot be arl»f.»rilf irduccil to 
that under S 451 I P. 0 [OQorT rt7I or llmt 
under S 211 1 P. 0 to an f>fr»»»ce under B 182 
I P C [Rat 070], or a case of irnemis linrt 
(S 325 I P C) to a ca3iMindei S 3211 P.C. 
[Rat 9S.S] In a case, ia wliicli process nns issued 
for the offence of rioting, it was hrh}, that a Mniri'- 
tiatc u as altogether wiong »n treating it as a case 


iiiidei S. I U I P. C. and triing it {UOiniarilf. 
[Sie C. y. 2’i2] where tlio facts sliowcd that the 
accuicd u as K'dltr iuidi.r S. 351 I. P. C. or 8 512 
1 P, C , he fo jlil not Im trii'd Rumnnniv for an 
offriicc under S 352 or 311 I. P. C [23 H 3). 
A Magistrate cannot treat a cinrpo of wronpfol 
couhtteinent under S 312 I. P 0 as ene of nn- 
Jawful fls-embly under r*. 113 I PC with tie 
obje< I of trjiiig the case snniinariN — [2MV.Ji. 
21 5 If.] 


III. OFFENCES WHICH ARE AND ARE NOT TRIABLE SUMMARILY, 


(1) Ojfciiret H'hich avc ii'Uthte 
fiutuimn'llij. 

(A) Offencea under Special Acta. 

21. ( 1 ) Indian Railways Act (IX of 1800). — 

WUen a Verson !•< provecuted uwder S 130 read 
with S 120(a)oftlie Railwaj-s Ait, the oCi me 
la not one triable e^clua^•l.ly b\ a Court of SesMon 
and a Magistrate has jurisdiction to try it nod tiy 
It summaiily [43 B .W] Ko also on offence 
undci S 131 of the Act — [{02).! N 21] 

22. (3) Indian Companies Act .— a Magintiatc 
has power to try n ease under S ?4ottlicC>m 
pafliea iet (VI of IfiSS) summarily —35 .\ 173. j 

23. (3) Stamp Act. — -\u offence under f>. t»5 (>) of 
the Act (P.ulnro to grant n receipt for money paid, 
though demaiitlod) — 1 Wcir 90C 

24. (4) Municipal Acts.— Sec for example— 17 ' 
IJ 731 (proceeding lor recoreiy of ce«sca and 
taco's under 8 fit of flombay*Act VI of 1873 ns 
amended by Act II of ISM) 

25. (5) Indian Forest Act. — SerS C5of-4ct Vll 
of 187H 

20, (6) Bengal Abkan Act (XXI of 1856).— 
For a case under the Act (offence of h itiiig in 
possession oputni not supplied from (5oTeinnicnt 
Stores) —See 3 0 SGfl (F. B.) which otcimlpJ 
23 W R 3.3 43. 

27 (7) Prison’s Act (VXVI of 1870)— offence nndei 
S 47 of the Aa-4’94) A K 176 

£8 (8) Cotton Duties Act II of 1806.— All 
oltentes against the Act mas \ic tried summarily 
by a Diatiict Jlagistiate oi Magi'tiatc of tlie 
fust class oi a Piesulcucy Magistrate— Sec 
Ss 25 and 20 

29 (9) Cattle Trespass Act.— Thrc is no jcasou 
nhy the summary proceduic prescribed hi 
Cli XXlIofthcCr P 0 should not he npplied 
to the tnat of a complaint under S 22 of the 
Cattle Trespass Act— (%) A X I3fi 
Note.— The cliaiii'c of Imu since £»M 102 . 374. 
23 C 248— Sec S 4 (0) S’tjiiit and cl (m) B 2fiO] 

(B) Offences under the Fenal Code. 

30, (10) Offence under S. 110 l. P. C.— Duder 
IJcng .\tt I V of IhUO, 8 2(, — 1 B 1/ (0) 31? 


31. (II) A person niav be tried sumui''rdy ("T 

CPiiHul Htnl .<•»../•/, tiiiless tliorc is.a 

hona/./r chilli of light dcpriiing the Mogistraic 
of jttri«dietlon —10 C 4QH . 21 \V'. R. 38 

32. (12) A charge of nu-h.V/, eicii if combined ^witb 
one of tfi'/f, is Iriiible summarily. — 25 Vi. B 5. 

(‘*) Ojfcnrci not frlahtt snntma>'tfll> 

(A) Offenoss under the Special Acts. 

33. (I) Workman’s Breach of Contract Act 

XIII of 1859.— An offence under this Act 
cannot be tried summaiily— 33 H 25 . 33 B 22' 
0 R R. 270 2 8. 105 . 5 1’. R 1912 2 L. B lh3 

(02)6 n 3-ij 1 S(c27C 131 • Vnn 11A.2C2. 
31. (2) Cliarge of nii illegal demand of Toll under 

Act vni of 1S51.— 22 \v. n. 70 


35. (t) Press Act. — Tlie r.ffeneo of hcepfna 8 pdf*’ 
mg press nitlioiit mnVmg tbe 'lechiThtioii 
pie«cribed by S 4 of Act -X-W of 1807 eannot 


be tried summarily — 0 P. R 1SS9 
30. (I) Opium Act' (I of 1878).— The offence 
under S 0 of the Act being punishable witli one 
year’s rigorous impiieoomcnt, n Magistrate has 
no juiudiction to fn the «ame sanunaril).— 
4BmT.271 


(B) MiscellanoouB proceedings. 

37. (5) Maintenance rases cannot bo tried summa- 
rily undci S. 4SS Or, P 0 —20 0 331 -• 24 ^ B. 01. 

[Note— Pimccedmgs Under Ch .XXXVI 

cannot be conducted os in ft stinimary trial under 
Ch. XVII but tho eiidenee «.Iiould be recorded 
asproiidedby R 305 — HkX] 


(C) Offences under the Penal Code. 

38. (0) Offciito undci R 354 J P. C— Ci. R 23 pf 
22 fi-'OG 

39. (7) Offence under S 211 I P C — 28 C 251 

40. ('■) Oftcnco punishable under S 224 I P C — 

(•01) A .V 17G 

41. (0) Offence under S 202 1. p. C — Rat 778 784 
43. (10) Oftcnic undci .S 379. oi 3^0 I P 0 "hen the 

laluc ot the proppitr exceeds Rs 5 C— 22 57. R. 
65 20 tv R ]'j t'O tv R 17 
43. (II) The offence of resisting aiiiircliension of a 
Griuiinal — IMP. R ]6(i<) 


IV. PROCEDURE (Ss. 262-265) 


(J) (SfUCVOts 

44. Formalities must be strictly observed.— 
In siiwitiQiy Ui-i* iiiid.'i Cii wilt (.*C1.,XXII) 


the foim ilitics pioiidtd by that Chaiitci inii't be 
mott stuf/fv obsci \ Ld 22 tv R. 2S . 2 I A ISO. 
(■82) A X 178 15 M. St 1 .\g. 24. 
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45. now to dotormino if tho cano trlnblo 

RUniinarily.— In ilclrrminniff wfiiOiiT n in««’ 
is tmlilr stiiiii’nriN , iiiiih r Ok' «. f ll»<* 
Cnni IViV ilio fni !• ♦tniril 111 tin' |Hti<ic>u 

of rntnpliint n« nrll n- tl>'' Sirnru ‘tnlrimtita of 
tlio complsimm lio IsVrn into ocin»nl<'rii. 

tion — ;!'S C t.7 llit'i's .>•<•<• 1* I r li«t 27 C 
!1ST • 21 W. 1! ri 

48. Test of ft summary CftRo. win tin m 

is triililc stimtinril} or nut tiiiirt In' >t< irrminril 
liT till.' rQ>«]>1siiU not In nn rstimit'' fonin il lis 
tlio M»"istnl(' .if'ri rtif.nrr It i« trrit irr»»i<rr>f 
nnf tu'K riini t . i «|t ■ fii. /■, >11 

n if hilt itliftlt «- f« iiijiutltif itiritil 

2>W. 11 I'.l 21 W i; SM 2W n 2-> 2C I. 171 
211* L l"07 a ''I k.i.ic 17 r. lliir T HT <’"« 
22 M 4.*jT 

47. Note.-Tho Magifitrate". discretion -Tlic 
tnorp circtinist^iiro lli it tlio rompl imsnt pins ilvxrn 
in his pptiii'm of cotii]<1 luit nn o(r> ni > not Irinhlc 
stumrilx x\onM not tKCi'snnlj pruluilcn Mnri't 
rate from tryinc the en«p snnuiisi*h if Ihr • liarjro 
is not si'n-iK./w pi n«fpp»f» /— [ ( S7) A N 101] 
Where the 'lij;i«trfltr on rstmiiiiiip tlio roniphui 
ftnt ftscertains fnet* nlncli di'chisc t)«h an offi nc«' 
triable sunitnaril} , he cm art umh'r 1 hspicr \ \ II 
althoutsli the ciiiMiilaini lomprisi's char^'es not 
triable siimnnrilx 21 ^Y U lU (IN P 21*4 

IOC 71s 10 A W .‘Jir 1 LI I{ esa 


triable, notiM not ncoc*sarilj oust the euminarj I 
jarssdictien of a Magistrate anOcr this section 
Whether a complaint affords sufllcicnt gronnsl | 
for a summary trial, or requires atrial ncconling i 
to the orxlinary pioccdure, mu«t 1><> left in a trreat 
measure to the discretion of the Magislrate, cTor* ' 
elscd srith due care according to judicial methods 
with reference to tlie circnmstinees of each ease 
— Per J/rt/iiiieerf / m 10 A 55 

49. Framing of ebargo — Although m a snmmarr 
Inal, the Wagisfrale need not tnmc n formai 
charge, still he must specify the offence charged 
in nucli a «a} ns i>ill giro sitfliciciit notiec to the 
Accused —[111 C N l>')0 (82) A X 5*1] The 

accusation must bo carefull) espliincd (1 Bur 
S 594] 

49A. Coviction on a plea of guilty. — lu » > 
Butntnar) trial under the Cintonment Coile, the 
the Magistrate recorded in Lis order FinalU he 
(the accused) admits his error in not haring com* 
plied with the notice and throws himself on the 
mercy of tins court IlflJ, that tins w.ns eqmra 
lent to a plea of guilty and that the necused could | 
not be heard in ronsion except ns to the extent , 
or legality of tlic sentence — f (’07) A X 204] A 
Magistrate IS bound to accept the plea if it is an 
unrc'crvcd and roliintarj one lie cannot refuse 
to accept it, acting on his opinion that it is not 
a genuine plea [SR 213] I 

48B. Examination of the accused. — Sec 2C3 

does not give the Siagistntc discretion whether he 
w ill examine the nccused or not This is goremed I 
by S 3 12 It gives tlio nccused the right to refuse I 
to Sly nnylhing if he clio«c3 But there must be I 


exafiiiiiatioii In nil xxnrraiit cases — 41 C 713- 
tie X Ixxii 

SO. The proccdiiro nnd not tbo proceedings 
to bo summary.- A •iininmry Inal is summary 
oiil« m respect of llie record of its pr<icecilin"s 
nnd not in respect of the proceedings thcniselccs 
whu'h should be ns cnmplete nnd ns carcfullv con. 
dmitd IIS if the\ were iccoiiled nt length —C. P. 
Cr Cir I’t II Vo 2.1 

('*) Jttrnrd uf 

61. Only substancj ncod bo recorded.— 

Magufrites arc not bound to record the siibstnnec 
of osers separate deposition but to state gcncmlly 
« hit IS the 'iibst.anee of the witness' eiiiloncc — 
2 1 W R C 

TTotO —But the suhstaiice of thn ex ulcnce should 
lie recorded in such a way tlint the Court of 
np|>enl xrill be able to from an opinion as to 
xxbether the ex idenee xvns snlhcient to support the 
conxiction — 4 L B 33 h 

62. How the evidence should bo recorded.— 
In ft summary trial a Magistrate made rough notes 
of the evidence, xx Inch he iiib'Ciincntly copied nnd 
pt.iced on tlie record and destroyed tlie original 
notes He also intiodiiccd into the case fho fact? 
of another cftsf x'hicli ho tned at the same ttmo. 
//>M that the procedure adopted by the Mogist. 
rate was illegal nnd the destruction of the original 
notes was taotainoiint to destroying the original 
rccon! xvith the result that fl.cie «as no Ifgnl tmi. 
enre winch an Appclhto Court eouM go into [21 
Cr 229 {Pot) ] V Depoty Magisimto xthile 
riding on a ponx, conx ictcd ond bned nn inhobit* 
ant of a Municipal toxxn far obstructing n public 
way without issuing ]>roccs8 on ruaking a record 
or even dismounting Ho siibseipiontlj prepared 
the reeonl from memory or from rougli notes — 
thhl that the procxduie xxas illegal [lo M K3 ] 

63. In non-appoalablo cases. — m a case winch 
1$ tiled summarily and in winch no appeal lies, it 
IS not incumbent on the irying Magistrate to put 
on recoril sufficient ex idence to jiistifx Ins order — 
C(W)A .V fUj 

61. Proof of the evidence — in (irdimrj eases, 
the record taken down by a. Magistiate is the 
only admissible proof nfxxhat wa!< said, but in a 
summary trial, xxhen no obligation is laid upon 
the Magistrate to roihico depositions to xrnting, 
thyv may be proved by persons xxho lieard them 
made — Rat 334 

66. Failure to record substance of evidence. 

A Sessions Judge slioutd nut ijaa*h a conx iclion 
in a summaiy trial on the ground that the sub. 
stance of the cxidence was not embodied in the 
MagistratOiS judgment — 1 .4 CSO 2 I’ II 1874 

60. Record must show that the case comes 
within the purview of Chap. XXII.— it 
must clearly appear on the face of the conviction 
that the easu was dealt with as one of those xxlnch 
come xxitliin the porx lew of that section If the 
ca*c be one of theft it shoulil appear irhni Hir 
irtfue r/ fht ineiiiertij nffry'd to hittf If'H 
imlly if*is — 2U M R 17 -2 W- R 28. 

67. Failure to comply With the strict provi- 
sions of Chap. XXII.— Wlierr the judgment^ 
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in n comni'^T pMnini; |it,iito S -T of (iintlilin;; Act, I 
/'■/.? |I H tlic rntn tlioiicli it Ii'*'** j 

inorp rxplirit wn« fi »iifllpiriil conplninpc wjtli (Im 

hn.— (s't) A. N at 

(O) Jli'irrltfilirnil'*. 

00. Omission inty bo remodiod siibso- 

quontly.— A JHjntntn III CTP of comiotion 
oojjlit to enter III I lie re .'liter tept nmler 2i. » 

B brief Ftiteniont of tlir roi«on for nirb « 'luii 
I tien : but nn omi««ion to tl > ro mij-, iin«b r <oiiie 
circ\ini«fTticc«, li? n'm-ilml nj n (■iih«e«|>ieiit *«nip i 
— G C. L 273 

NotO.— It hii li-en l.eM l,o«cior in Sit’ \ 

tint where no reiioii nre t:''*’". *lt f*** S « 'ii 

not becureil by tlie ctjilomtion of the M (jistnite 
sent to the IJiph CoiirS in imrunnee of n rule 
i«<ac(l on liim ] 

67. Fecord must ba tvritton by the MAgtst- 

rate.-— U'hen the low permits n 'r«ciitrf>te (o in 
n ct«o summirili it wnt promleil ai n mfe^'inhl I 
for tho ncciiseil that im iion.ai'peahbto i ncs the . 
record nnd m niiimhlile c»*es the judjrmenfe ' 
should b" written bi the presidiiu' ollicer It con 
tains no iir<ni«ion cinblin.’ Inm to depute that j 
duty to the n^ntii clerk —0 M 336 

68. Dolay la namint? dofonco witnossos— lo I 

a warrant case tneil gummnnlj thou?b a fonnal i 


ilat 765 

03. Instanea of fatal irregularity.— Procccii. 
iQgs were set aside as Leiii^ illegal on tho follow 
ing grounds • 


(I) that the reco.d nf tlie prov'eediii? was not nnih- 
at the tune of llie trial {S. 263) w liicli the Jfagls 
irate conducted ndint; on n hnr'c, but was Siibsc. 
fjiicntly prepared nt ilie close of the trial from 
iiienierr or from roii.di note* 

(J) tint the Majci^fiate dnl not record tho admisiion 
(if Iho nci infii nl t)w finio iit iho words of the 
ni .'lived .i« f ir as po»viMc‘ .a« re jiiin d by S 213. 

1*1 M k3 

70. uragistr.ito boand to hoar tho eridonca 
of All tho Witnossos.— S 2C3 Or. I’ C creuscs 
n 3fa;;i'trate triini; .a criiiiiii.il case according to 
ll.i «iiinitiii> procedure from recording the evl. 
deuce «if aiij of the w itne«se3 but not from hearing 
(III e»id*ii*c of nl! tlie witrie««e9 

30 C 031 

71. Summary proooduro laid down in Chap. 
XXII Cr. P. O.— IS not adapfcil to the Iml of 
oltcnocs to winch S 75 applies 

1 Uur S 3‘>0 

72. IjODgCh and oarefulnosa of tho reoord.— 
Where the procedure is of a sum’narj nature, tho 
trial IS sumoiai i , iintwitlistanding tliJ Icngtli and 
carefulness of H « ri c iid and ilectsimi 

21 W U 66 ( kU) \ X .30 

70. Adjoarnmont m warrant cases tried 

summarily.— In a wairant case tried summarily 
(he .Magistwate must, under S So" (I) Or I’ 0. 
f.dlowa the proceduio piescnbed for warrant 
c.ascj, Ainl ought to giant an adjoiirflin'nt, if so 
dfvireil bj the ncciised, to enable him to guDimon 
the Witnesses foi the dofciico undtr & 337 CrP 0. 
unless the appln itnm is mado foi tho pnrposoa of - 
icaatnm oi duly or foi defeating the ends of 
justice —3 1 li -‘0 


V. THE SENTENCE SUMMARY CASES (S. 262). 


74. No limit as to fine.— S 262 Cr I’ C lays 
down the limit to tho sentence of impriaonment 

hich may be awarded nt a sn iniary trial There 
IS nothinf! in Chap which iimits tho amount . 

of fine winch niiv bo imposed m a summary 1 
tiul— 33 \ 173 ■ 'I 

75. Sentencs of imprisonment limited to 
threo months.— It is illegal to paw a sentence 
of Bi^ nioiilh’s 11 I , in a summary tiial No I 
sentence exceeding 3 months maj may be passed | 
in Bucli trial undei S 2G2 (3) Cr I' C — f I. 11 33S» ' 

70. Power of High Court.— The High C mrt as a 
court of 'tension can enhance the sentence up to 
2 y eai., I r . the limit to which n hrst class or. 
I're^nlencj Jlagistratc can pass scntcuee — ( 
Horn U C It 30 7-‘P3 (F. B.) ' 

77. Subs. (2) applies to substantive sentence ' 


only.— -The lido of B 2bi, iiniiting the period 
of impusoniiienJ in summary trial*, nppbes only 
to suhstanti'o sentciKes of imprisonment In 
cjsi* of simple iniprisonmont ordered ns a process 
for the cnfiiK* mi-nt of payment of line, tho 
geiicial rules nf Ss 3>, 33 Ci PC, .aie applicable, 
aad the priiietple of S 07 i P ( is unaffected 
be Ch Wfl Ci P c— 6 .V Gl 

78. Solitary confinement. Theio w nothing m 
the terms of .3 202 Ci I’ C to iiinkr it illegal to 
to impose solil«r\ cunlincincot ns n part of tho 
senience lu tumnnry trial Set 262, doe:i not 
intiifirc with tlie Court’s power* under S' 7.3 
I P C .,r.S 32 (n) Ci P C ~G .\ 63 

79. Security under S. 103 Cr. P. C.-A >fagi3 

trying stiuiniaub is competent to rc'imio «ecuntv 
foi keeping the pe.Tce —( 5f) \ V ISI 


VI. MISCELLANEOUS. 


(1) Sundfy iHfittcfs relttfiiif/ to 
i»rorr tlnre, 

80. High Court’s power of enhancement in 
summary cases.— Tlie High Court of ReaUion 


cm tnhcncc a suiniuarj fentcncc to one up (o 
J y tars ■ e , the limit f<> w Imli a (ir«t cla*3 Jf.agK. 
trite can p3«9 sentence —B H Or 11 30 7- ’6 1 

(F. B.) 
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orFrA'cr*? tutvtjtx by nrxfu vir':. 


61. Magistrate of the Dist exercising I 
powers under S. 34.~c->ntiol mt uu-Jer 
Clnp XXIT PPO S -itiO i 1‘. l: •‘'in 

82. Defective record. — a rrcoul of .i (-otiMctioT) 
nt snTi\w\t\ tinl uiutcf S Or V C { "f», 2*.'J 
(189*')] n d''f( eti' 0, tlio (lefm i-. (Mil aii'l flip pim. 
victmn niu't b' runvlicil — (i V I! IS“5» 

83. Deaf and Dumb accuacd.— i, oigpit ami 

Applirition ('■) 

84. Subsequent regular trial without illegal 
summary trial being quashed «» iUpgil.t'? 
tiiG nccn«cii cniinot iie fnetln".\in. — t IJiir. T. 271 

85. Setting aside a convictma in revision 
whore no evidence has been recorded. — 
The Hi"h Couit would net asulc n ooiiiiction 
baecil on S IhSP C even if iho nccu«ul wpro 
convicted in a siuuni'irj tinl nbere flicrr i» 
notliing on the retoul to show tint the or<Ur 
na*! lawfully pioimil^'ated hv .i public ppn.aut 
empowered to promulgate Mich nn Older— I j .\. 
13Q 

86. Appeal. — ,tn appeal lies nmlei 8. 10“ from a 
conviction by a Jlcucli of Mngi«tnUe« SmcMcil 
with seeoiul oi tlurd claia power* [0 M 303 
Put no appeal lie* wheic the decision is by a 
Bench of Mairntrates emmsting of an Assislnnl 
Magistrate with second ehss powers ami two or 
moio Ilonninry Magistrate*, ns n hcnchfocon. 
etituted his, under the Oovciuuieut ordeis dated 
Slst March 1&82, the powers of a Migistrateof 
the first das* [9 C 93 ] 

87. Setting aside conviction for insuQl. I 
clenoy of evidence.— it has been held in sc 
IV, It Id that if the evidence which comcs ! 
before a Sessions Judge in a regular 
appeal from a Magistrate’s order h not 

safllcicot to rOdsonably satisfy him that the pri- ' 
sonovshavc been ivghtly convlctevl be onght to 
acquit them 

88. EiTect^f trying summarily a case not 


Magistrate is compstent to Ijold snmroaiv trial, 
a.exo,a [ 2 TC. 40 J 21 P. I. l«X)i 3 

89. Compensation in summary trials.— S 
2 G 2 renders applicable in cases of summons caao* 
triable Summarily, all the provi'ons of 8 2 jO Cr 
P C — 11 M 142 See (OR) U. It 3 .q 51 
DO. European British subject.— Tho Tiistnct 
Magistrate of Daiigaloie who i* Joctice o! the 
Peace is incniiipnteiit to ti v and convict n Knropran 
llrilish subject of .in olTcncc under S 8 of the 
Miinkiinl IJj e 1 iw Xo 3 after a sninmarv trial 
iimler S 20.0 Cr P C a* the C P Code dm** n 
apply priinnrily to Ibangidoie tind the Deelarali. 
of tlic fioveiiior-fieiicril in Conned Ko 732 D of 
H)lb Mareh lOIT coiifeiiintr certain powers on 
Ju«t c'*<if the Peace doevnot include the power of 
trsin't.cr'wde\T.RiwwinatdT nmlcrS 2 COCj P. C 
— 2>M -l.T-*.^. 
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' 01. Valuallon of stolon crops how to ho 
mndo.— 'Vlic re a ti natit ilnrirrs the hnilli.rd 
whli theft of piilily worth Il“. hS tlio Maentnfe 
(ntinnt tr> tliecive *iimnnnl) t.ikmi; the shire 
of the tenant a« half tin* jirfiiuee, a« uinlrr S '1 
of (ho Itenird Ti nancy Aft a tinant 5s entitled m 
Ibo i\elii“ive pr>*i.tssifiit of the whole jiroili <v 
iiiitiiit isdiviih I— 17 Cr. i7d(I'.it) 

(’^) rfin'lHilitthni of 

02. Donch of Magistrates.— In Madns any 

JlcMih of Mairi-tiate* cxrriii'atr Ut or 2nd claM 
povvei* nre cmpowticil to fTcrci*o siininnry 
pr,w.-rt — )b'f S‘ (7 /b-r IWllVt Ip 27‘> 

02A. Magistrdtos flrist class, 

(I) In Madras— all Subduisioinl .Mn^istntei of 
the fir-t ila«i hive been invi-dcd nitli powers 
under till* Chapter— f’lirf Sr, (f. C r: lh74 p IbH'- 

(i) InUnitoi Provinces.— 'll Jbigistritcs of 
the (ir*t ili«* who are or have been cfhentm? 
«i« louit M.v'.'utrate* nud nl«o nil Avsivlmt 
Ci*mmi»«<o)iprif of tlic (irst cla'* — S m r.iir, 1^88, 

P in, 

93. Procsodings of a Magistrate not cm* 
powerod.— If ntiy ?I,iffi'trnti' not leuif 
empawered by law in that behalf, trieaBCue 
summarily, his proceedings slinl! lie void — 
8. .**30 cl 

which o Itonrh of 
triitc* nittfi ti'i/ (S, 

04. (1) A Bonch of Magistrates cannot try o**} 
offence, eveept those mentioned in 200 

R 201 —21 \V 11 13 ! n C no. 

04A. (2) Coasorvanoy clauses of Polios Acts. 
.—Offence* under S. 48 of the 3fadn* I’otiee Aej 
(KXIV of 1R59) are within tho engmsanco of 
Itcnoh .MavMratcs [13 M 112] See oNo. t'la 
ficncral police Act (\ of 1R(>1) S 34 and S 01 r' 
the Bombay Police Act (TV of 1890) 

Othf/' 

05. Powor of Dosal Government.— A sccoml 
cla*s Boiich tin'll a ca*o under S. 4*)(J I P 0 
which wnn transfericd to them by tho District 
MiKiAr.de regidarlv nnd aC'piUtfd the acc\i''<‘d, 
befif, that the pniceo.ling* of the Bench were not 
void under rule t of the Local Goveinment Kuirs 
made under S« l.”j nnd 10 Cr. P. C and the District 
Magi'trate'b ordui for letiial wa* bad.— {'10) U- 
B, I— q 70 

06. Naturo of rotrial under S. 260 Subs. (2) 

—The roheinii" mn=t be .fc iioio, a* all proceeJ- 

inga taken beforu arc void under S 530 (il)”* 
£<<•23 D D 3 

07. Clauses (b) to (k) not controlled by 
cl. (a).— Clan*ci (b) to (k) of R. 200 Oi P- C 
liciu" piwti'vcly expressed aie not to be govcriico 
liycl (i) but nnj be gnen their full effect—' 
Kii» COO 

08. Inspection of Hogiaters by District 
Magistrates. — District M.igistrntc* sliouW 
satisfy themsclve* from time to time that tbe lav*- 

repvrdiii" viimmarv trial* i* properly ob'erved and 
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<'«)>viilh t 1 .it '1 i.i.lrit' ■> ill not rxtitil l!»i »r ( 
jtir!« liotiin — 1 lint V nl.ii li tiny ni .»t t n*ii» niotitit 
ho prrfi«nii.''l In nn c. oi»i I'lil fiii I ll••l infrr<|i|oii( 
rnmitiifi.'ii «f t' rr.i.’rr* of ''inimr' tnxi* 

W.Ikinx in 

90. Record not to bo mutiHtoa.' ttmj.jKiUi.i.- 

Ci'c«, n Mipi'lrato clunil 1 n 't link** tin* rtp«ttl 


ri l.t this K( till II O' nil 1 111 n in tin’ ri;:is/i-r 
)tr«s(n|Kil In .S I’lll, nnil thou cm thr Aj'jioll.ito 
('■•url nlliiic for the rc-conl nf tli(> trill, cut out 
iiiitl He ti'l II]* the I'orliim of the re;:i«ter contniii!n~ 
tliM tiitrt The* (iractice of iniitilttiii}* oHunl 
npi»t«r« I'l t'l'cn to the (rruist ohjcctloii, niul 
isstrictU {irohihitiil — Uilkiiis m 


CM xxiJi 


Oi Ti.i \i ' 1 1 i*‘H Hi- II l’i*t I I \M* - "t St "ii'N 

I - I’ll li nil lull 1/ 

263 III tills Cli iptei'. except ui vvctxms jTt* iiiwl •»07. niid m Clmplev Will, the e\pri'ssiiin 

‘•High Court' nu tii' a Hii.'h t'ouit of .hull* ttiiu estalilislietl * • • umler the Inili.ni High Court 

A't' I'ol [cii tin (lotciiniuiit of Jiiiliiv Alt. iind lucliiile-t 

• * “ ■ * the [Chii f {'mut ot Icoucr Hiirni i] mill such other 

Courts us the (hneriim (u’lui »1 ni « on« il mi\ l*\ ii -tiiK ition ni the C i/ettc of Iiiilu, dechre to 

be High (.oHits foi the puipn'is of this Ch.iptir 

J'i'Opnteil /« flCCtlOa 200 / Hn '«<'' (^•h, njl tin hduN "/in </n> 

j»ir}ijtC> fills t ii iji'i (/ III ts “ ' 1 1 e th Ill'll ~li ill hi III I I 

Note.—I’er ch’iiQition of “High C0Urt.”“sS< ■ S I (i) ' 1/ 1 I I'l the MoU s iiikU r tliii' cl iii'i’ 


“IIi'.t!i Couil ih lined 


Tnil Id.™ II, si. Curl lo lo I,, ju.j- 267. .*11 l.I.lU mulo. Ills Cl, ,1,1.. I I.kI, Court ,1. .11 bu 

h} pirv . 

null, iiotttithst Hilling mi) tliiii'g licieiii cotil iiiuil, in all oi iiimul i .iscs traiisleiied to u High 
Court under tins Code or under the Litteis Patent of an) llish C'ouit i slahlislied iimlei the Indinn 
Higli Court Act. l.'^Gl [or the (loierniiifiit of hull i t llil'iMlu tii.il m,i) if the llurh Court s’!) 
directs, be by jury 


Notes. 

1. Note tho provision in S. 620 (11 mim 
"WIiCJi the HiKh Ciiuit im/Iu1i.»«' f*>i liiil licrini* 
it-elf nil* ii«c fioni iiny Cmirl oIIm i tliilillii 
Court of a rri'iileiu'i Mujiistpilc it ►lull exit |il 
ns |iroMiled in .S V07, iihsiive in -iii l> tml the 
same |’nn.oiliiro iiliicli tlie C>mt line 

oIjscrvLcI, if the nsc h id mil lietii »'> withdi i«ii 
Tlicrcfiiro iiiih '"s the lli.di Cmirt nlln iwisi diiuli*, 
n cx'e tnnsfcrreil tn it sli lU Ih* liinl with 
the .lid of n"es«ar<, if tint i' lln modi of tin 

Trial before Courts of .Si 

hy jniy or with Il'Sl *'01S 


ti 1 il in the Coiiit ficnn w hii II tin ci'c li is heen 
tl.iiisli 1 led 

3. As to transfer. >iso s ii'i (-') Ci 1’ c 
ri I itiMe to I arojii m ill iti-h •■iihjc ■ (s 

3. Undor tho Indian Criminal Law Amond- 
mont Act ot XIV of 1003. — .ill person ncnt 
liir t n il to the lliah c mrt under tins Act Him 11 ho 
till d In 11 is|ii II il ill III h of 111! Ciiiirt i iiiiipustit of 
thiin liidsn's iiiid /I , hill f.i III Hit fAenpicii;! 
Jl III, ^1 ill I. I I j I .1 S' •'ll 


253. tiuK 111 foil a ('*itnt of 'sis,t.jii shill III iitliei li) jur) 

OI mill {111 aid of nsstssois 


Note?. 

1. By Jury- -I' a Iiolilii Ili.rn i-mol. h ihi {.■III 2. Tito ordinary rule. I nd.r iln, seeti.m. in 
lioiernini lit iiiidi.r S ]>ioi I iiiioii.j n putt iih-* an 'f on iiutilu ilioii imdi r H "'/I. ii 

cul ir Sos-ions Dm 'ion ns a ' Jiin Di«Imi I liiiil in n 0 "irl ol Si -i.i'iii mn-' / . •• ilh II r m I >/ 

I IS i> i: ivss. 
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3. When a trial by Jury or with thonidof 

assessors is said to bogin.— in nCmrtof 
Pc®5ion'< fUe Inal l>\ jiir; or tin* anl oF 

a‘-scs'ors'‘i1ois iiot conimcnci' with Ihp iculmsot 
tl'c di«i"c, as the iiiry or n*'-e“!or^ jiro tUoocn 
nntlor S 272 only if Iho nctii«c(l has refused to 
or does not plead to the tharge or claiin’i to bo 
tried —15 B 51 1 

4. Trial with tbo aid of ono assessor.— Wh^c 

a trial before tl c Court oF Pension In-'fins iiwl ends 
nitli one as-C'-nr onl' , it IS not a le"al Irinl and 
the n hole proceodiiips me Mil ited hj jhe mor — 
[25 B G91 15 li 511] Wlirrc ojio ..f the two 
assc'i'or'. was found utter tlic Public Pni-iititor 
had tJostd In'- ci'c, to be ^o deaf ns to be menu 
able ot undor-Uniiint' tlie proecediii>:i! hil't llnl 
the nroceedines were null and \(>id (21 A. ICb] 

Bnt whiii. th< til it wnv (.ontmeiiccd with the aid | 
of tn (I jr' but I'lic of tliurt was .ibsciit owiiiq J 

to tlic iIIth's uf Ills motlitr and i-iib'eijueniU i 
nttcudrd ihe C<iuil fr r vume dn*s only after I v 'i. 
after petlrniiun-’ the daily obseiinii-* rendered 
tiocc'*in )i' hei di lUi, c\i«kwte in his .ab<iiicc ' 

*hown to ard i cad In hiin, /uM that the 
iiKtriil.nta \ .i- umd b\ S V17 Cr P C. [21 i 
■\r 520 ( 1, n \ 037 0 0 N 715] i 

S Nodifferecoamprcosduro.— ihchtt rnakes ! 
nil di«timfion a* (o the iirrccdtire at the trial j 
hifnr'iii li tin) In n .i«d ono with the aid t>F 
n‘-'-o*fcr rs evti }it ns to the siimmiiii' wp in the ease 
Ilf the former .met tlio manner in winch the acrdiet 
in the former and the rp>»i>m of the O'sei-sop m 
lattci aic rr 'j’cttiicl' tikm It i«ntthi<< litter 
stnj;c iliiit llif IP IS .1 nartmtr of wijs and if the 
aciii'Pil aaho Is tiitd dyis not intervene iit that 
tnuial piuni and get the procedure iipphcablo to 
trials with ilio mil of ii«sos«or? iiifontil, he can 
not he liLiMil to t'omplnin —{13 B *121 

6. Difibronce between a trial by jury oud 
atrtalwhith the aid of assessors.— ‘In a 


[ 6ee. ' 


trial l>3 jury, (he jury is the real trihiiiial .and n 
nidid hi the Jod-'C and in Ctrl am inattm directed • 
Tia' the J'id;;p, whtri'as in a trial whith the aM of 
a«spv.ora, /he Jiidi/ff M the '' fe hiluri'il aided Ly 
fsacli of live ns«rssiirs. 'Jh'iijh ihiJt 

fmin tn'mhff tf Iht- Co’irl, }i t it n iiianih'ori that 
R trial with tliL- of assessors should comnnnee 
« ith at least tw o assessors mnl at l-ast one _n»sis- 
sar iiiiial ntlind the Irl d throughout and ”i\chn 
o|Mnioti. The Juri/ fioni n (ril tni il or body leiifi a 
fcrentHU and the iirdicl m the irrdiet of tin-' 
liodrnnd when tlieri is no imanimit' iimung tie 
members of the boih.fhe opinion of Ihe majurit) 
proaaiU t>% the icrdict of the hodv But n tl.'- 
ci‘c of .a trial with the aid of n«si s.or« tl e n--c‘- 
Pors do pill form a boil*', and caeh .acts and e< 
prcssci hi« oj'inion indnid'iallv mid the Jnd?e i’ 
to iiisitc the opinipii ot i uh »fpaialily ot\'« 
icto'alit Tho Judge IS tho solo Judge 0‘ 
law and fact, and fin* respon«ihi)i{r cf tl® 
decision rest* solily aiith him, though in the 
case he »« cvpeclcd to t.ihc into tansiih ration tW 
opinion of c-’tlias.c'sor” Pm Aypt“ 

.,.11 J. in 21 M 523 .dp .',Jd A« to tin? pontion 
of tic Judge in ;iir> riiV, 27 C 2‘' ; ; nw*' 
trial® with the aid of ii«;p*'or«.— 14 Jh B 710. 

7. Effect of trial by jury of a case not eo 
triable. — Ko npptal lies on matters of f.ict where 

an accused perjon v ho ought to have hecn tried 
with the ufd ofn««ee«or8 it tried Jy a jury.— -5 
B Cf-0 (P. B.) 

8. Effect of recording ovidonco in tho 
absenco of assessors.— in a tual of 

the Scsiiona Jiulcre, rclyirtf on n statement rnadc 
by the deceased t ont ieted the accused, huttnei® 
was etideiico lo siiow tluit tho stall mint asRS not 
recorded nntil after the n*sc«8ors had been u.s* 
ch.irgcd, hell!, the cviiknce sn Inhcn sans rccorncfl 
coinni n«M jirihcc, i e before n tribunal sshich i.aw 
no .•ufhonty to rcconl it, and connet^nn bflscu 
upon such cndeuce must bo rci erscil — 15 A 13Q. 


269. (Ij Till l,iicnl Cotornmeiit maywilli toopietioaa sanction of the 6i)\ ei nor General io 
Local UoToinment may ordei iiials Council, Iw older in the oiUeial G.arelto, direct tint the trial of 
before Court of Session to be by jury ^11 i,fTcnct«. or of any particular ck« of o/feiiccs herore any 
Conit of Session shall be ba juiy m any di'-liict. .and may. arith the like sanction, ictoke or niter 
.stick Older. 

(3) The Local Got oinment, J,y like oi-dcr. may also declare that in tlic case of any distiict 
in ninth the trial of .iny olTeiicc is to be bj fOiy, the tiial of .such nlTences shall, if tlie .liidaC, on 
npplic.ation made to him or of liis own motion !>o directs, be bj jurors summoned from a special jury 
list, and may ic\oko or alter such oidtr. 

(.?) When tho afciised i.> charged nt the same trial with scsci-al offences of wliicli some aiC 
and >omc oie not ti i iblc by jnr} , lie shall be tritd by jury forsbeh of such of those offences .as arc 
tn.able by jmy, .and b^ the Com t of .Session, with the aid of the jurors as.assessor-, for .siicli of them 
as .-lie not tl iable b\ jiuy 


Notes. 

1. Power of Indian Logislaturo to restrict I by jury c.an be tikcn aw.-iy hy the C.>.lo ofCnni'- 

tno right of trial by jury.— The n^'ht to trial I ml Proeeilure Such u proii.!ion ciuuot bo said 
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to l.c 'pT'k* III.-, r« pontroTi'iiiiic tlio trrrr« of Ilii* 
prori-o to P 2.> of tl.o Itidnii Connc.U Vct(2» 
ml 2'. Mrt.C r.71 — 17 C If,; s-r Khm 

0 n 1. :n’ atui fi'i 

Tho words “ class of oToncos ” referred 
to in S. 2GD nrr tint r> =lnrti-'l to till- ch'«ific» 
tion rccnctii'oil I'V llm Lc,.'i.l iiurn, »iicli n« i« 
fnuml in tho IVnol CmIo {' >} ortonc's n,.'oinM tho 
state, n?i.ii.t tilt ]K't«onl or in tho Cnniinil fit. , 
cctlaro Oatlo (-0 iniHlilo offonn > ,..sr„i/iM. [ 
ofTcnec') OfTLiicc'i tinv il'o he il i«'ilml nociml 
irjT to flic jitr'tin "ho oiitnniiti tin ni or .tcconliii/ | 
tn the ^lorstin or tl' nhum or xvliuh I 

the otrencci ore lomniittiil <ir in rt'.'iiil to tho | 
particuhr occT-nm 111 coiinoelioii tilth nhn h tlioi 1 

sre comniittc.l Thu«.llu rictof ofTetu 1 •< hniinir ! 
been comnittcd hv II . 0.11 )•,, .. i.. ,oh j 
Cl iviiiiol frihi » 01 hni iti_' In on iiminutliil iiiriiii't 
ivoinen or piibln. pro]'oit\ . « . uhl nToi.t n'»«i>in 
ble pround fill el'i«'‘ilK'iti'in The notilicitinn In 
fiOTcrnmcnt ditcd dOth \in:u«t In winch 

the dovcriiniont rciohiiii.' then punioiis onb 1 ' 
providinp fur trnl liT liin of urtiin cH«' offen 
cos, diuetid the tint of pt i-mn luiio. rin d m the 
“finti «haner 1 lots anil di'tnrh uico'- HI iiniti.llv I 
nnil Mndiirn ’ (in ISO') ’•lionlil he trud "I'h the 
nlil of ft»»t««i)rg and not In luii //./», tint (h*‘ 
offence counocttil with tin Duthii ih w is nphth 
trestod as a clas* of ofTciicc<> and tlmt it was com 
petout to tho I ocal (nnointiiLiiti with the coinent 
of tl 0 t.oM’inur Cniicial in Council, to icToko tho 
previous notihcati'm so fsr ns it related to that 
clac^ — 23 M bdJ 

[Note— Iw thiB case the offottccstijovtwcjcoftonccs 
under Ss 14S>, 4u4, 59S and 323 I PC] 

, Scope of the words “by Jury in any 
District, when so ordered by Notflcttioo 
duly issued under S. 200 ” in S. 526 Cr. 

P. 0. — The words “ by Jury in an> Distiict when 
80 ordered by Notihcation duly i«8ued under S 
Sao Cl PC” luPin tint the trial of the olTepees 
shall bo by Jury in nny Dntnet, ntid not that the 
tiial «hnll be by Inrv of ollonccs “ combiittod in 
any Di-tiict ” There is therefoic nothing to 
prevent tho transfer of a Sessions Case under 8 
C2G (d) fioni a jury to a non jury District 
10 S 51 Sci’SC J '9 <r. B.) [Pe. 
nn-f Core J J] 

. Offence under S. 396 P. C. cot triable 
by jury in Oudh. — An offence undei 8 390 of | 
tho I’ennl Corto IS not one of the offences made I 11. 
triable by a Jury under the Oovernment order I 


whioli is rmlindicd in parnprnph 49 Of the Oudh 
Cnrninal Digc-t — 23 O. 0 130 
6. As to notes on S. 200 subs. (3)— Sec Notes 
nmlcr K-. C'lT-ffO*! infr.t 

\off fi cfl f ion 

0. Bong'll— Trul b) jury which w.as evtended 
til tin* district of 21 Pirpanai, Ilooplily, Burdwan, 
Mooraliidahnd, Xiiildc all, r.atna and Dacca in the 
civi of offciicei iiiiilcr O'lajitira VllI, XI, XVI, 
WlljWIlI <i'i: 27 3 03) nnd uiiilor Chapter 
\\I PC {iiicluiliiip nhetments of and attempt 
til loiniiiit such offences ) [<no IJ.id March 1895] 
and w IS anbaci|u<utli (c'lif i-a! 19th April 1S97) 

1 Tt( nti il to the districts ot Cliittngonp, Mymen- 
VIII/. I.ij'li till ami Ji -voro h.is now been evtunded 
I i.ill 111'* teiininiii.g Districls S c Ben 11 A 0 
7 As tj Madras.— ‘-CO {. o of 20-3-83 (iv. 
■s/ tS i,n I’f I IV)) esteii'linp trial by jury 
til ill G>ui(> of t'c*'ions in the M.uii.is Presidency 
r\< ipt those III the ageiiics ol t.anjam, Ooduveri, 
nu 1 \ i/i/a|ritjiii, in the invc of offences under 
R-« *.“9 IS*. 39* W. 3‘)7 402, 111, 412 414. 
451 159 iimi 401 1. P V iiieliid'iig abotmeats 
of aiiH at*, mpta to < oinnut such offences (lorf St. 
i< <i>- n I |i 119S) 

8. United ProTinoas of Agra and Oudh,— 
bee Pai i 4*1 ot tho Oui/i Cittfi iifil Digest — Trial 
hi jiiri II IB e\tci)dcd to Allalnbad, Benerns 
Hiid hiickuoii n the ci'C of following oftoiices — 
.41.1 3tl*», 372 and 373, J7fl, 370 J82, .{92 393, 807- 
.'••ly, 401, 403 and 401, 411—114, 420 432, 434 130 
ami 440, lts,4i0 4<.2 and 4‘n 498 im ludmg abut. 
ments of and attcm]it3 to conimit such offences 
0. Bombay. -Trial in ]uri lias been extended 
to the distiicts of Tli.uij Belgaum, Rinat and 
Kar.iclu Cin, )U offoiiecs punishably with death 
Iraiivpoiatiou for life <■< inijinsonment fur ten 
iiarv, and to lliMoiUb.ad ( .il' offonceB punisliablo 
With di ith) In PiKini Distmt all offences under 
Cliaplcr Mil M Ml .\\I w XXIII. oi under 
auy of the said Cli iptirs t.il t a in connection w ith 
8 7> I PC uuludiiig nbctiniPt aud attempt to 
tonimitai. 1 i ihle by jan 

10 Burma T<> Rimroan Town'Distnct of the Pegu 
Diii'ion and Mi>uliii<.in Suhdni-mn of the Am. 
lici*t Distii't, trill III’ jiiiv lias been extended 
\s to th' IVnavsiTim Ilm-ion— Sec B-i. Oaz 
PWO Pt 1 p .121 Bur II M 
Assam-S e .4” r.,i: 190J Pt II p 170, for 

Assam Valky Sissionv Court 


aWforeCouitof Pcrsiontobc 270. In c'er> tiial before a Coutt of .'vc^vwi the prosecution 
lected by Public Pro'Ceutor Jji; coiuluctctl 1>J a Public PlXiseciUor 


L. Tho section is directory. — This section is 
mcrolj ilircctiui The abicnec of a I’ublii Prose- 
cutor in a ves'ions In.al or a Uefret in h's appoint 

mciit is at most an irregularity capable of being 

cured under R 537 by the final or.ler unless it 
occasions a f.ailaro of justice -33 P U Ih**" 

2. Analogous Law. — in Fugtand it haslH-'cnlield 
that in a enmin il prosecution on indictment, the 


jro-eculor has no i i/hl to addrc«» tl o jury or to 
conduct the prosecution Bi Ihi'c 2 U A .\ld, 
W)l> n i l.xrMy II C .a C C tl4 
3. Police officer as Public prosecutor.— For 

«troDg remarks .amnst tl.e objectionable practice 
of !>• rmittin/ pol ce otlict rs to conduct j'ro^cculion 
in &e««icn3 Courts— S. c 13 'V K 18. 


COMMKXCUMI.N'T Of UllAI.. 


Sli 


[ Sec 


4. Private pleaders engaged by party. —1 lie 
Public I’ro'ipcutor miv nrail bnii'-elf of tlie nor- 
viecs of counsel cnsaRcil 1>) Ibo jtf'uftie roin]i1Vin- 
nnt and in rloins Ji® deimvo Iiim^elf 

of tlic risbt of gcnciTil nianaKcmcMt. Where the 
assistance of Counsel has once been netepted, it i< 
not excluded at tlio stage of the trial, but extends 
also to the summing up and the rcplr.— 11 
B. n. 102- S.cS i'l3 

6. Advoeate of tbe Higb Court. — An adiotnte 


«f the High Ci'irt imj appear on btlulf of tlio 
prnxpcntiDM svitliout In ing spe ciallr < tnpouorcd ly 
the Magi«tr.ite of the HiMrict for'tl at puTpo^e - 
t’l W. U. II Ihf x-elch,^ 

6. Counsel holding “ watching brief.”- 

Counsel in-trncted bj a pruatc person can n.iteh 
the c.isc on behalf of bis tlient, but cannot cemlnct 
ft proxeciition bi.foro the Pi-s^ions Court udljont 
being sjicciallr tnipoircrcd bv tlic Distritt Ma™!’- 
tntc.~0 S.31. 


li — m/ OJ iVoCtl’l/jHJ*. 


271 . (i) M'lieu the Court ii> 

Cuinincnccmcut uf trial 
charged or chllnl^ to he tried. 
Pica of guilt 


leatly to commence the lilal. the iicc«'»cil shill appear n> he luxtiight 
Wdorc it. amt the charge shall he icad out in Com t and espl liiifl 
to him, and he shall be itsked whether he i". gnilly of tlie offence 

(.?) If the accused pleads guilty, the plei ‘-h ill he reconled, and 
he liny bo coiixktod thereon, 


Notes 

(J) Ocuci-al vitics as to f!i’> ptca, 

1. Buty of Court to see charge is carefully 
explained to the accused.— Tbo charge 
should bo rend and 'f> CJphiinril to the accused 
that the Court is ‘.'lie that he his undcrstoisl the 


tint the ncLitwd fully undcistand nh'tt >/ (» 
he 11 fitlwiBiwr; and plemUinj n’til'if If- [2 Weir 
330. 0 51. 01- 3B IS 4S0]. It is not suincicnt 
merely to re.id out the charge to the ftccuscd. It 
must &o crpirtinrd to him [U 5f 01 See 0 11 K C7h]. 

2. Tbo record must show that the chergo 
was explained to the accused.— '} here an 


tlin pica as ticatiDg ft liar to an appc.il [(’Ul ’Oo) 
L 11 32S ]. The record niiisl contain the usnal 
entr) that the charge i\as icad oxer as well as 
crjdaiiicd to the accused An absence of the 
record, bon Cl or xmU nut inmdate tlic trial if the 
judgment mahes a reference to those facts. Jll. 
11. C.llcl Tr. 17 of IIK-O], 

3. What is meant by a plea of guilty.— Only 
the admls»iim of an net or acts conshtuing an 
oRcncc esn be deemed as a j.lca of gmlly J 1 C. 
P. 23] iihero an accused pleads guilty but jrncs 
on to sftT tint he* did not ruminil the offence mth 
nbicli lie IX charged, the pica is really one of not 
gnilu. 

4 ^ A • - r his own 

by Ins onn 
or pleiiAer 

.. . I ....... ut. L •deil ujion to 

pknJ on bcliiilf of ins client "^Dilt}* or ‘not gmltj' 


and it is improper fur n Magistrate to act on sach 
plea.— JVrj; Iffy/. 10 3.11 hOt], 

6. Admission by pleader.— .iihni?sion nnde by 
a prisoners YaWil cannot be mod nsmost “ 
prisoner ri7W. n.40J The admi-iotis nitjo 
by ft plefiiler who is niipulntcd bytlieCourtI 
help the fti.c««od la lux defence, arc not Liuihaj 
on him. [2 B H 7'51] 

C. The plea Of “not guilty.*’— Ss 271 

contain all that is ncco«8iry n« to plcad'Off a 

thcic IX no necessity to xiipplcmcnt their 

by a reference to any other system of jn^bettor 

Tbc plea of 'not fjuiltj’ is Hot one rec0gtii«eu 7 
the Cnminfil Proecduro Code. It is «of or®** 
the ftceiisi'd in answer to an ludietment, to .*'’''11 
an) answer except ‘Ruilty’ or 'ft claim to be men 
-'-/VrSfepfiBii J. in 11 C 1072 

7. The ploi may bo recorded iu 
language in which it 13 interpiot®“‘ 
The Magistrate nci d not record ptatement of a 
ftcciixed ill the words of the xeri language i 
winch it IS made, 'vlien it IX .i foreign hugu’’S 

The rccoid should bo iii the 1 uiguagc i» "Inch 
it latonvejcd to the Court hr tho interpreter — 
S C 02ti 


8. Effect of failuro to record the 

the accused pleads guittj on a charge, tlio plea 
should bo recorded Where no sitch plea ni’pca^s 

on the record, the conviction 13 bad, and must bo 

set aside and a new trial ordered on the charge 
5 31. T 21C 


(3) TIVif'ii j}h'n of(/niIft/ nhoaUl 
not he acvvptcil. 

9. (I) Iiong and rambling statemont.— In 
tHsex xxlicre and ftccuscd jicison xxbcu called upon 
to plead to iv tbnrge before a Court of Session, 
instead of pleading guilty, m.ihes a lo^’S 
tjiiibhng 8t.itejiii.nt wun’o; ft«» (rc7»iiff<''Sf 


271] 
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it wo-iM !>(• imipli ^ifcr if tlif* Jiiil'*o rwnnlf«l n 
form'll j'lci of “not ” nnil ^iropordotl lo try 

tlio in tlio onlinnrv "aj, rocnrilinj; tlio 

criiloncc— CO^i) A N ol* 

10. (2) ‘When the ofTonco was not explained 
to tho accused.— TliP plri of Kiiilty of nn I 
ocen'o 1 por^nn cm not lio nccoptnl, wlion it is 
eleir tint tlio ofToiico was not corrcollv stitoil to 
liim.— 14 l!ur 11 “dl 

11. (2) Qualified plea.— wiicro n pri*onrr plc.uls 
piiilty lint nt tlio rune time infornn the Jiuljje 
tint ho comniiitinl the liomiciile Iceo-ti-e l-r »oo» 

riiljfct til the plei cannot he Irenteil 

' os a plea of pnilty.— Hit fiO'! 

12. (4) OfTcncs committed when the accused 
was ‘not in his right mind.’— Where a 
pmoncr ndmiteil before the Court of Ression 
that he hilled hi« wife but nt the end of his 
confes'iou raid tint he «is not in hii ripht mind 
nt the time, he><l that (he plea in effort «.i9 wji 
of ‘not pniltv’ and tint the trnl shmild not hire 
]iroceeded nithout the aid of a««es«or« 

'i v r no 

13. (;} 'When tho prisoner is of “weak 
inteUcot.”- If the Judge i« of opinion that the 
prisoner “lutliout hemg actually insane so ns not ' 
to bo onnre of nlnt ho irns doins;, appears to bo I 
decidedly a man of Meat intelfeiC’, he ooslil not 
to necept his plea of guilty —Sfo 01 1* ll IW) | 

14. (C) Plea of guilty accompanied by a plea ' 
flolf'dofonco.— 2' here a prisoner admits that 
ho killed tho deceased but odds that he did so j 
m a struggle arising from the deceased Inring 
first attacked him, held, that Ids plea could not 
be treated as a plea of gmlty —3 C. 820 

15. (7) That tho false statement was made, 

'' ’ -‘ed 

he 
lid ^ 

to injure another is essential ingridicnt of an 
offence under S 211 I P C }-7 C. SK5. I 

16. ('^) Plea accompanied by allegation of [ 
“grave and suddon provocation.”- "'here 
an aecuicd person admitted, in answ cr to n chaise 
of murder, (hit he Ind killed Ills decc.'ised »jfc, 


Note. — "'here there is a clear pririni /uric case of 
murder, a f-cs'ions Judge c.mnot legnlly iiifhout 
trying the cn-c, accept a Statement made by the 
accused ns sufficient tn establish ins plea of guilty 
of tho oITeiiei' of ciilpahlc homicide not otnonnting 
to murder, on the ground of praio and sudden 
prorocatioij an! convict him accordingly for sneh 
offence on Ins oirn plea — Hat 411 
17. (0) Bare statements. — A bare admission by un 
accused pirson that ho had kiHi d the deceased 
nould not, unless it is ascertained by questions 
n hj he intended to kill and in i\ hit circumstances 
he killed, cannot be taken as a ple.i of guilty — 
yjt 01 Nil It 210 


IfotO. — fii fi II If. 210 -The accused merely 
ple.idcd tint he hit the deceased on the head to 
tnke au.iy hi« orn.iments n ithoiit snjing that ho 
hill committed 'iiiiird' r' 

18. The general rule as to when a plea 
should or should not bo accaptod.— A pien 
of guilty cm be accepted only when it is uncondi. 
tioinl and nlisoliite Wliere tho prisoner admitted 
linring struck Ida nife on the neck nith n chin 
hut denied hniing nry intention of kiJJing her 
(.lid that if a Court were to conrict a mm or- 
cliiiiioir on liM oirii admission, it nas bound to 
tike the adimssinn n* ii irUolc and was not entitled 
tn pick out and act oiit,v on those jiirts whlcli 
told against him [21 W K 23 It 11. 5G4 ] 
Similarly, where tho neensed while adiintting Imi. 
ing presented s false petition of complaint, s.ud 
“I did so under tlio influence of certain persons 
mentioned" Uchl tlmt tlie ple.i was not one of 
guilty [ ('Wi) A K CO ] Where tho nccusod 
ndmitted haring nccompained tho dneoits for a 
short distance but said that he had returned buck 
^ almost immediately and had nothnig to do with 
* tlio dicoity winch afterwords look pl.icn and did 
not knnw that such an offence was m contempla- 
tn>n, held, that the statement did not amount to q 
plea of guiltj [7 W K 39 ] 

10. Ploa of guilty must cover each necessary 
constituent oloment of the oiTonoe.— 
I’olcss the accused distinctly admits each tind 
every fact nccc<sir> to constitate the offcnco and 
unless the Judge himself finds on the admission 
made that tho offence cliargcd is legallycstnblislicd 
ho should take evidence and come to decision 
thereon — 2 Weir 3.10 

20. Effect of partial ploa of guilty.— Where n 
person is ch irgod witli h.iving intentionally given 
f.iisc eiidORCo tor hiring contradicted in t/ireo 
points in the Court of Sessions, tho cvidenco 
winch he had gm-n before the Magistrate, and 
the'.e hart been mido into six henls of charges, 
the two lontradietorj st.itemcnts lu each point 
being charged ns separnto instances of giving false 
eiidcnce, and the nccusod ple.idcd guilty to ono 
of the ahcrnatiic charges, and not guilty ns 
to the other, tlio accused may bo com ictcd on a 
plei of guilty, and the verdict of tlio jury is 
siipcrtluous (tut it docs not follow that a verdict 
of not guilty IS to bo recorded in tlio other alter- 
native matter of charge It might have been 
that both statoinents were f.ilsc Looking to the 
spcciil nature of chirgc»,tlio prisoner ouglit not to 
be allowed to elect w Inch statement he shall admit 
to be false— The f.ict should be tried ns it is 
optional with the Court to do — fi W K 0 (Cr. 
Letters ) 

21. Accused not to required to bo plead alter- 
natively. — .\n accused person should never lie 
called upon to pleid in the alternative but ee]ia. 
ratcly to each of the heads of a charge — Kat 327. 

22. The general rule in murdertcases.— It is 

not in Bceordanco with the usual practice to 
accept a plei of guilty in a ca«e in which the 
nntaral sequence would l>e a sentenee of d<vitb — 
S« n 240 [l'orJf"lii- C Jj inn It.3'>5. 71 
I' If 1905. 
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PnACTICE AND PltOCEPrnC. 


[Noto.— lifro it la tloubffiil '"bcllicr ilic pPi*rjn, 
clnjfred murder Jilcadmij gmllj Jo jLjt 

cliarge lias understood till' mcajiir£j nml cAtet *>f 
ancli plea, the Judge slioiild pr/'ceeil Mitli tin* tual 
and tatc eTideuce. — ISA 119 

23. Confessional statoinent at tDc c'^osoof 
atrial. — A confessirmal statement made at tbc 
close of the trial 13 not a pica of guilty upon n liich 
the Sessions Jedge enn rccoul n finding >vitliout 
taking flic verdict of the Jure — 2 Weir 311* 
7B R 731. 

24. Plea of guilty applies only to the speci- 
fic c'iargo to which it is pleaded. — \Vl.cr<* 
a person charged nitli murder plciidcd giiiltr, and 
Ihc Judge comlcketl hitn of enlpaWe homicide 
not amounting to murder, hrh} tint the Jiidgn 
iT .18 not light in coniicting the ncenscil of an 
offence other tlian the specific offence to nliich 
he had pleaded [SlVcIrSol 3 3. BS] Whore 
the accu'ed committed fni trial of the offrnce of 
cnlpable homicide, pleaded gnilly, but the Ses* 
sious Judge iii'tcad of conrieting l«m on sneb 
plea, conneted him of gritvons hurt on the eriJ- 
enco recorded bj the committing Magistrate, 

that the conrictioa was illegal. [ Rat .]!3 ) 

25. Where there is variance between tho 
oSTenoe charged and the offence admtU* 
ed. — The accu'ofl was tried on a charge of murder 
after haring admitted in her examination that 
she Viad committed the offence of concealment of 
the child’s birth Tlie oJTciicc of ninrdci n . 13 net 
proved ond the Court theioupoo convicted her of 
the offence admitted J7Jd, that anch comiction 
was illcRBl, without framing .a clnrgc of conceal- 
ment of biitti and trymit the accused on that 
charge —Bat 8SC ’Rat 410, 

(/)) Tmctlce Pro<-c<7nfC. 

20 . Court not bound to flooept plea ofgiulty 

—See 271 tlioogli it directs that the plen shall Lc 
recorded docs not direct that the aeensed lie 
enmicted thereon, but only that ho maj be so 
com ictcd, that is to say, it is left to the discretion I 
of the presiding Judge lu each particulai case to | 
determine wtietheT in spite of the ^»^ea, it 13 01 it ' 
IS nat desirable to enter upon the tvijenee — 19 
B n 359 

27. Procedure following upon a plea of 
guilty. — “The tin! of an accused pcimn does 
not ncce®sarily coinc to un end .-is soon as he 

t oHors a plea of guilty TJie acensed on having 
pleaded guilty, should eillier he convicted on ti e 
plea of gmltv .and removed from the dock in 
whith case Lc could bo called as a viitncss againet 
the other aeeusod or the Judge should put it on 
record tint he ileciJes to jmt the tKCtted on 
tnal in sjnte of hts pl(n of quilty He has the dis- 
cretion to decide under S 271 snb 2, and that 
discretion ciisflit to he exercised, as soon os tho 
plea is oKerod and recorded Ho 13 honud to read 
t and explain the charge to the accused anil he 
I ought to «ati‘-fy hinisplf b) iuteiiogntlon of tho 
I accused if necessary, tint he fully understands 
I the roponsilulU) which he assiiircs hy making 
I a phn Ilf guilty Having dime so, tho Jndge is 
then in a position to exercise properly the discie- 
tion which the livv allows nn«l toputnpnn record 


[ Sec. 


tho reasons which gu'do hi® ili»cr£tion m either 
direction The course which it m uilcnded to 
imixuc filioiiM not be If ft in doii'd ’’ f’-r /-in'bay 
/ C ii«.I /wn/n../-! f ff.l J r. Ill 20 0 C. 139 
St’eSJ M. J.'.l - 2 iVtir31'i 

28. Accsptinco of ploa by ono of several 

\ aesusoi should not bo doferred.— 'Vhere 

I nn ncT'iseil p"r®oii pleads guilty, the Coart should 

\ loLoril the c3iifc'-*ioa and foriliivlth coiivfct him 

\ therein If there nro other persejis beiu? 

1 with him for the s.imo oITtnce.tlic rf/U''! 

J „< :el'i for the VH''”/ 

of «f/f>!ii/<v the ftntei'Knl- hciMyhniv»'‘"’etnh^ 
’ coiiM.fcre.f oyii/.«' the en-wru^cl It ngjm'ht he 
f spirit of law to po»lpoiic the conviction >>c ti at the 
{ici'On who lins plondi il guilty may toclmirally hs 
s.iid to ho tried jejtitty for the “ame eiTcncc — 

30.A -no- 17A o2I' 10 II 193 U P- 

R 1911 

(N’Ote.— fn 13 C X. .032 it has been hold iha* ‘t 
not always iiu 
to accept the 
nfen«e<I from t 
ci‘ nt reason, , 

no© to try him jointly with other nceused o”d in 
that caso his confession nny be l.akcn into coii*i* 
deration against the others. 

28. ~ “ 


wcaU'-tVioA*’— Pii G-iifh C J.40.4f)3 (F. B.) 
2C X 749 CB 63 10 B 319 13 B CiG “ 
V»»- Bat 43G 7 A lf.0. 17A. 324t2JA 
10 M J. 1 17 (F. B.) 7 -M 102 1 22 M. 4'H H i 
R 1900 Bri^ Me 10 0 0. 32S 20 A. 434 
29. Preesdure ^ on refusing to accept tW 


lu order to determine whether the prisoner has 
committed the cfloncc to which he has pirmlid 
guilty or any other offence with which he is 
charged — [4 U L (appx) 101] 

SO, Practice tvhere tho plea is not accepted. 
— IVl ere the accused made a Btatement “nduutting 
tl e fact hut oileging priiv oeatiou” and the judge 
decided that the plea did not .amount to s P 


guilty IS not .accepted, I'lca of "ool gmUy" ought 
fo lie e«f««cd before the trial is prcceedi-d with. 
79 C J 55] As a matter of piactico iii Sessions 
irial®, especially m murder coses, many Judifos 
pjefer not to act on the pica nf guilty, hut proceed 


that tho trial does not tcimiuate with tho plea of 
pnittj.— tJ3M 151] 

31. procediu -0 on plea being accapted.—lf the 
Gmvrt vloculcs to convict the nccu«id on hia plea 
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j ft film c>f pHlJlFj ft trill uiiyff enuUnnrit trhrrf 

! t/ !• tn rT’^rf<ilil thr nr/ii^it j*n/ t.itm hy 

U fterr,>r.r o,,?,-, /»./• f .« — [2 1 

A. S3] 

32. Procedure when the nccuscd hna once 
claimed to bo tried. - V cn'if>-'««ionni MntmMit 

nt tho clci«c nf llic tri'il i« not n jiloa of puitty, 
upon wliicli lli<? So««ioin ran ireord n 

Cnilintr withciit tnlin^ tlio \rnh(t of llie jurj 
After tlic jiri(«r)iier Inn clairncl to be lne<l, oil tho 
en<leiice wlicthor the »tilemcnt< nf the ^xitnesseft 
or n Imi«ion of the firnoiicr, «Kniihl bo hnl liefore 
the jury.— 2 Woir 3U 

33. Plea of not guilty qualified by admis- 
sions of guilt.— An accit«c.i perRon mftj mlmit 
gome or c\cn nil of the factg ullejrwl |,e the 

■ prosecution but >/ he pfm.N tii>f yatt/y, the court 
tryins him n lio«n<l to |>rocec<l nccnulmK to 
• law by isiininiii" the 'vi(Tiig*e* anil on 

oppnrtiinitj to the nccmeil to<»oss OTtmnio the 
prosecution witnesses tiiid aiWuce hn o«h 
cculence — SMI U 13 IS 

34. ConTiction solely on confession before 

committing Magistrate is bad.— 'Vherc an 
Qcouscil person il<ie< nor /ilrn<l gui/ty tn a ehaige, tho , 
Bossions Judge will not he jiistitieil in conMoting > 
the accused solely on a confession nn*le before ' 
the committing Mngi«tmte —(2 N. I’ 470] 1 



was accoiuod iiy (lie ai'Rii'jiis Jiioge oi »ui tvuuul 


geeiii to he, ii hither m fncf the tii.il proceeded as 
ngninst the ncciiseil w ho had ph'aded giultyas if ho 
had done * 0 , i.e whctlior, for instance, lie cro-is. 
csniiincil or was giion an opportunity of cross, 
etaniinmg tho w itncsscs, w lietherlio was csanilncil 
himself, nnd in a case wh( re there arc assessors, 
whether their opinion was taken ns to his guilt — 
(•13) U. n r 170 S'-calso I.T I* R I'lll 
30. * “ ■ 


points, — erfraf — ii», whether the sentence is 
beyond wint tlic circumstances of the enso 
roipiirod, and i e , w hether it is authorised 

III law — 5 11 S5. 

37. - ■ ** • : 


oused nndcr tint section and tho s.amc ongljt to 
be read out to be read out to tlie acensod under 
S 271 Cr r C after tlic icidict of tho jury has 
been gircn or the opinion of nssessorg recorded, 
See - ('IP) >r, K. .327 • See, 310 »»//ri 

38. Accused’s denial of his pies of guilty,— 
A Magistrate recorded that the accused pleaded 
guilty In an opplication for rorliion to tho 
High Couit tho nconsed tendered in ondcnco 
his own anidaeit setting foith that he did no/ 
pfen.f guilty I/ehl, that the affidatit was not 
admissible If there was any mistake about tho 
matter, it should bo the Vakil and not tho client 
who t.ttghl to make the nflldavlt, 

1 !* il. 200 


272 . If tlie necii«cd rcfiiset to or docs not, ple.ad, or if lie claim? to be tried, the Court shall 

, .... proceed to choose id mm or assosenrs ns hereinafter direeteci and 

Jlcfusal to plead or claim to be tried ‘ ^ 

to try the case . 

Provided that, {subject to the tight of olijcetion hereinafter mciitionecl, the aamo jniy may tiy 
Trial by same jurr nr nsRORRors of tl*^ s.ame aFspssores may aid in tlie trial of, ns many accused 
several offenders i< succession. persons sHCpessi\ely as tlie Court thinks fit 


Notes. 



ho is obstinately mute or dumb er tinfntione Iht 
If lie IS found to he obstinately mute, the plea I 
of “not guilty” should be recorded, ami tho trial | 
should proceed If he is found to be dumb, « 

Del an enquiry shinild be m.adc ns to 
whetlior he sa s.anc or insane or incap.able of being 
trieil If found s.ane, a ple.i of “not guiJtv" shall 
be recorded, and tlio trial should pi oeced but if 
found to insane, the procedure laid down m 
Chapter XX\1 V i«/,fi sliould be followdl — Rat 19 
2. Whon tho trial begins. — A tnai with the aid , 6. 

of assessors does not begin w itli the reading of 
the charge, ns the assessors are only e!io««*n nn«W 


fi 272 of the Code of Criminal Procedure, it the 
accused has ref used to plead, nr does not plend 
to the cliargc or claims to be tried — C .314 
2*. n G9* G 15 R 07 1 See 52 M 220 (F. B.) 
Procedure when tho accused refuses to 
plead.— If tlic accused refuses to plead or claims 
to be tried, tbe Court sbould proceed to try the 
case, where the trial is not byjary, it must be 
conducted witli theanl of two or more as«c««ors 
-2 15 L 23 (F. B.). 

Examination oftbo accused. — The accused 

{icrsoii Eball not bo examined by the Bessinns 
Judge iwmofioi'i/g after he has been enPed npon 
to plead, if his plea l>e "not guilty " — 3 tg M. 

If tho accused pleads not guilty and 
public prosecutor offors no evidence. — 

In n case tried with assessors, if the priioney 



i:XTItY ON UNSUSTATNAmX CltMtOES, 


[Sec. 


5ie 


j'lcails not "uiUy and if tlic public )>io«ccut<>r is 
not able to offer evidence in support of tbc tliar*jr, 
the Judije ’‘hniil'J ln•>tnlet the thtil f/icv nre 

hound to find tlio jiiisoiier not guilty — [f M. II 
(ippv) ’cvviv] WJiere there ia nothing i^hicli can, 
if believed, amount to proof, the ta*e uhout ft not 
be pi/f fo ///« jui 1/ «/ fl?f, as tlio verdict of BUilty 
cannot under such ciicumstances bo sustained — 
[IGW. R 19] 

6. Meaning of “the aamo jury may try as 
many exses etc.” — “fly tins we understand 
that one tiial n to follow tlio other, te, that, on 
the conclusion of one trial, tho s.ntie jury may 
proceed to try the accased in the next case Tho 
law does not contemplate that two tri.ils slwll ho 


conducted pieee.meal in finch n manner, that at 
tlifir coucltisiim, the jury filiatl be called upon to 
decide at one and the same time upon two distinct 
classes of Cl ulence n Inch, tlimigli tlicy have points 
in common, reiinire careful discrimination as 


prisoners mat iiie sole issues on imiicu tne.i uic 
to be tried, and the evidence bcanng upon those 
issues, should be laid before the jury, and that the 
minds of the jury should not bo encumbered by 
tbc consideration of foreign and irrelevant 
matter ’' — Piiuiep J. in G 0. PO (99) 


273. (1) trial? before tlio High Conri, when it appear? to the High Court, at any time before 

„ , A , , , the commencement of the trial of the person chargetl, tb.it any 

Entry on nnoiistainabic charges ‘ • . t j 

charge or any portion thereof is clearly nn?iistainable, the Jocige 

may mahe on the charge an entrj- to that effect. 

(2) Such entry shall haie the effect of sta^-ing proceedings upon the charge or portion of 
Effect of entry the charge, as the case may he. 


Notes. 

Applications under tho section.— (=& it 
of Act V of 1675) filiould be disposed oMif the 
High Court in its oiigiual Ciimmal jurisdiction — 

[fl C 937] 

Object of the section.— Under S. 273 of the 
Code, in trials before the High Court, when 
it appears to the Court at any time before the 
commencement of the trial, that any charge or 
any portion thereof is cle.arly unsustainable, the, 


Jiidgo may mnVe on the charge an entry to tL<it 
effect Such an entry has the effect of staying the 
proceeding? upon the charge oi portion of the 
charge a? the cns« may be. — 21 0. 07. 

[Note. — Intliis ease, tho Immornl act of soxnal in- 
tercourse, at an interview, with 0 young prostllnto 
procured for tlie purpose, wns found not tobe 
contemplated by B 372 I. P 0i and tlic charge 
was dismissed under this section] 


C. — Choosing a Jury. 

„ . - 274. (1) In trials before the High Court the jury shall consist 

Number of jury. v / o g .< 

of nine persons. 

(2) 111 trials by jury before tho Court of Session the jury shall consist of such uneven 
number, not being le?? than three or more than nine, a? the Local Government, by oixler applicable 
to any particular district or to any particular class of offences in that district, may direct. 


Notes. 


1. Effect of exceeding the numljor filled 
by the Local Government.— Where the 
Local Government has issued a notification that 
in trials by jury, the jury should consist of five 
peisons, a District Magistrate, trying a person 
w itli a jury consisting of BOien persons, nnclcr an 
old notification, acts improperly and the trial is 
a nullity —20 A 221. 

2. Number of Jury as fixed by liocal 
Government in different Provinces.— In 
Bengal (whero the accused is not a Eumpcanl 
fae. In the United Provinces. «!«»• In 


Madras /ie-iu the Punjabi 

of Lahore, Delhi, Rawal Pindi and Peshawar; , 
pie- (Districts of Amballa, Multan and SnltfO 
and three (other Districts) : in Bombay 
in the Pooiin Court of Session (of offences 'uoder 
Chapters Till, IX, XII, XYII, XVIII I. ?• C.) 
But in Bomhay Jiie (for cases in whicli^ a 
European, not being a European British subject 
or an American, is the accused) 

S. For Rules in Bengal for the trial of Europeans and 
Ainerican<i — h’ee Ben E and O. 


275. I" ^ trial by jniy before the Coart of Session of a person not being an Lnropean or an 

Jury for trial of persons not Europeans American, a m.ijority of tJie jury shall, if bo so desire?, consist 

or Americans before Court of Sessions person? who are neither European? nor Americans. 


Notes. 

1. Native Christian is not entitled to Chris- I Christian with the aid of a Christian Jury. — [ I W. 

tian Jury.— Judge is. not bound to try a Native j R.2] As to trial of Foreign Subjects [fi'ccS W.R. 1 1] 
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2. Hindu prisoner nt tho HiRh Court.— 

A " K'jroprTn 

and not hflyip rhnrffrl jointly witli a European 
Itntisli aabjcct not entitled, nudcrthcproriaiorn 


of llic Ilipli Courts Criminal I’roocdurc, to bo tried 
br ft jury the majority of winch shall not bo Kuro- 
penns or Americans or both; thts rlffht only 
bcloti^ to ft Kiiropean Briliali sobjcct. — 1 B. 232. 


276. Tlio jurors sliall 

Jarors to bo chosen b\ lot 


be cliocon by lot fiviii tlie person** .sunimonctl to net as sneb in snch 
maimer ns tlie High Court may fi-oni time to time by rule 
diiect. 


Protidecl tbat — 


fiT<f, pcndiiij* tbc issue 
Eiistinj practice maintained 


under tbi>. scctiiui of lules for niiy Court, tlie practice now 
pro\niHii{j 111 siieli Court in icspect to tbo clioosing of jurors shall 
be followed , 


srcondly, in case of ii deficiency of persons snmmonctl, tbc number of jurors required may, 
I’crsoiu not summoned when eligible « itb tlie 2«»%e of the Court, be clioseu from bitch other persons 
trials before ipccial jurors as mny be ptescilt. 

ihoiUij, m tbc presidency-towns— 

(rt) if the accused person is ebaroed «itb basing committed an offence punisliable with 
death, or 

(1>J if in any other case a .fudge of the High Court so <1hvci<, 

the jurors shall bo cliosen from the special jury list hereinafter prescribed , and ^ 

fourth}!} in any di'itnct for wlucb tlie Local Government bus declared tliat tho trial of certain 
oitenccs may be by special jury, the jurors sball in any c.ase in wlticli tbe Judge so directs, be chosen 
from tho special jury list prescribed in section 325. 

VyOi>OSC<l fimcuiiincuts tothcfcrtiou.—ta the third promo to SOcticn 276 of Iho Code, for tho 
words 'id the proaidency.tow'ni" tbc words "in a trial before any High Court tuthc toim uinch it /ho tuual plate 
e/ ii/ling of iiieh High Couit" shall bo substituted. 

Notes, 


1. Mode of solocting jury by lot in Higb 

Courts.— The niue persODS w ho are to Im? chosen 
by lot to form tho jury ought to be selected from 
the entire number of persons suminoneil to act os 
jurors and that this selection which is to be by 
lot, ought to It f/tade/iorii one lox, anil not/iom *« 
tore?— I B 4C2 

2. The object of soloction by lot. The Legis- 

lilurc li.is taken special precautions to render 

' . impossiWo nny intentional goJeetion of jurors to 
try a particular case In tho hrst pticc, tho per- 
sons who are to be sammoned to net nj*on the 
jury are drawn hy lot nnd then again, when they 


down in S 27G of criiii Pro Code is such os can 
I'll he eiirril by the pro- itioni vf S. of *hat Cixfr 
[33 A. 3S5 12 Cr. 537 (<1 )] 


3. Jury ompanollod in incontravention of 

this section.— The selection of jurors contrary 
to the provisions of S 2W ( — S 27C} is an 
irregularity but when nut sliowii to have 
prejudit.’d tho prisoners is not iin objection 
that would justify with reference to S 2S3 
(—^7) nnd 8 JC7 of tlie B' idence Att, an inter- 
ference with the verdict of the jury— Per hrhl J. 
in 6 C7Jt* But See 33 A 3S3 7 C X IfiS. 12 
Cr 537 (0 ) 

[Note.- Justitc Piehl's ruljng hnd's supj.ort in the 
Kngiish ruling HiU i ridrn 12 Kast P C. 22d- 
See also Arcliibold p 237 ] 

4 . Effect of B juror not summoned serving 

on tho jury.— In Kngland in has been heM that 
w here a j>crson who«e name is not on jury panel, 
nnd who his by mi«laV.c been summoncl as n 
jiirvmiii has served on tlio jury, the jury shouM 
lie di«chirgcil and a fresh jiirs constituted. — Set 
K c PhiWrp- 11 Cox C C 112 


RULES FOR SELECTING JURORS BY LOT. 


(I) Jtiitcs in JiciitJiiI. 

1* Tor Courts of Session.— (0 bi cnlcr to 
nominate jury for the trial of hhj prisoner or 


other j.er«c»n In l.o tii'.<t hr jury, a 8e*«iotis Judge 
shall cau-o to lx* put tOL'ctl.rr ix ••-r l-f.s, (nt.u or 
piere* if fnlinniug the n nuet if nil the per- 

wn* net f ■ ullen I, except rnch of tbe said 
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j'orfcons us sbull liavc Ijteu cutiiswl In llie St-s- 
sions Jnil"c from scrt in" on that iHjr in cciiisc- 
f[ucrcc of tlicir !ia\ing served ns jmors on tlic 
pre\ioa« (lay or for anj other c.imc Such cards or 
pieces of jnper shall bo ns nearly as mnr In*, of 
ct|ual, sire, and shall bear tbc name of one ])er«on 
summoned to attend. The Se^moan Juihjp »hnU then, 
in open Court iirnu or roit'-e fo be dintrn, out o/ 
the sni<t h'lr, nor jniotbei a* wiiHg nf the •"il't 

rnxh or pieco of paper <n giny re;'re«cnf the number 
of jiiroiK rcq'iiicd to try the en«r, and if any of the 
jurois tthose names shall be sodrann sliall not 
appear or if any bo objected to, and the objection 
he allo'\cd, then such further number ahnll be 
drawn as may be neee«sary to lompletc tlm 
number of jurors requued for Iho case. 

(ii) In ca“cs in nliith not less than one balf nt tlic 
jury must be Enropeaiis (S ICQ aud 431 read 
MithS 7, Act III of lfiSI)or both Knrope'ins ami 
Americans (S ^ol read mtli S 7 Act HI of 18Hi), 
jurors tliall bo chosen as foUons j 
riMf — Hot less than one half of such jury shall lie 
chosen by lot in the manner prescribed by rule 1 
fiom a bo^ containln;; the names of only fhiroiic- 
aus or American®, or Euroneans and Americans, 
until tlie necessary mujoritj in complete. 

Sffoud — ^To the names of jurois «o tbo®en sball then 
ba added the names of all the other jurors summon* 
cd to attend, and the number necessary to com- 
plete tho jury shall then be chosen by lot in tbc 
manner preserfberii by Ilulo I. 

(lit) In eases in which not leas than one half of the . 
jury must be neither Europenns nor Americans (S ! 
2751, the jurors shall bo chosen ns follows — • 
I’tMf —Not loss tlna one half of such jury elmU be 
chosen by lot, is the manner prescnlietl by Uule 1 
from a bot containing the names only of such 
persons as aie neither Europcansnor Ameneaus 
until the necessary majority ts complete 
StCtuid — To the names of jurors not so oho'cii sh.ijl 
tlicn be added the mimes of all tbc other jurors 
summoned to attend and the number necessary 
to complete the jury shall be thosen by lot in the 
manner prescribed bj Kiile I 
(it) (1) IVheii the jurois have been hnally elected, 
their names shall bo entered on tbc tly-lcaf prea- 
cribed for records of Sessions Tn.ils (Cr. E AO p 


Tl>«* “Furem.ui" (S. 2^0 Cr. I’. 0) being 
sprei illy designated us such. See Ilcti. Jl. A 0 
2. Dist ict Magiatrato Court.— The nboTc rules 
ninhilni aii'^inrli-, shall apply to the selection, of 
jurors in eases hcforc lUstrict Magistrates, in 
winch llic accused is a European Rntish sabj'-ct, 
iind claims to bo tried bj a mived jury [S. 431 (i) 
Cr. r. C.J Siicli jurors shall bo selected from 
Iho persons summoned under the proiisions of S 
4fiJ of the Code to attend for the purposes of the 
trial, llulc no J of the 2>th Juno 18‘;3. ll’iU's's 
aiUlriida p no 

(•>) Jtiilct in jrtitlnts. 

1. As to Madras mils for selecting jury by lot, S-f 
tbc High Cjurt proceedings no 1333 dated lltli 
April 1883 ' 


(fi) llulcti ill Itonihaif, 

c • • • * 

RuJo no. 3. — A wceh before the commencement of 
of the Sessions, folded paper* bearing the ratnej 
of the jurors in the Ii«t (prepared under rule 3) 
oforc'aid, sliall be put into a ballot-box, nnd ss 
many of them ns tho Sessions Judge may dwm 
nccessaiy thnJl li> droi'-n hi Jut in open Court. The 
names of such persons ns have sened within six 
months of tlio ditc of the commcnccmnut of the 
Sessions arc to be excluded from the ballot 
• • • • • 

Rule no. 6.— 4t the commencement of the Session!, 
tho names of the Jurors summoned to attend tlinll 
be put into the ballot-box, and as many of them, 
as the Court may think necessary shall bo drawn 
to sit as jnrors for the trial of the Ciisu toming on 
first. 

Rule no 7.— The rest of tlie jurois summoned slnil 
bo asked to attend at siuh time os the Court 
may specify, and tho requisite number shall be 
selected from amongst tliem at the beginn'®!- 
of each tuse or d.iy , m the number above specified 
to SWOBS jurois' in the case or cases stanebng 
for trial See Bomb K A o 

For rules nndc l.j the High Court in the North- 
Western provinces.— Sec U. P R and O 


■ 277. (i) jiirov i*- clioxcii, Jus iKinio sImII lie called uluiicl, and, upon liis appearance, tlic 

Xatiies of juror® to be called accused '•liall be asKcil if lie olijects to be ti-icil by sncli juror. 

(2) Objection in.iy tlieii be iabeii to sacli juror by the accused or by tlie pro«ecnt()r, and 
tbc grounds of objection shall be stated • 

Court, objections uitliout grounds .stated slmll be allowed to the 
inimber Ilf eight on liclialE of the Crown and eight on behalf of 
the pel ‘•on or all the persons tluiigcd. 


Obp ction to jurors 

Pmved that, m the High 
Obic<.tioii Without grounds staled 


Xotos. 


1. Analogous Law.— In Enghiml the time for 
iibicction or ft® it IS Icchnuallj called cb.dlciigt>, 
comes ftfUr ft full jiny Ims np'prnied, but Iiefnie 
any juror i» suoni. [AuhiboM, p 207] In 


AmcrKJi, “a ch liloiige mlisl ho t.ihen iiheii ll>' 
filroi «ij<j*no*, and before he pworn, but thi 
Court miy, in its tli«cieliiiii for good causr, sC 
aside n jiirur at niij tune before ciidciice is g’lr*'* 
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in tlic acliun.’* al-o i. (’•irjii»f«r 3^ 

linn 401=4 N. Y. Cr. n. 3'> ] A jun-r may Ik? 
ho peremptorily cliallcnpcd nt any timo l>cfnro he 
is s«om whetlior he has taVen hi« scat m the jury 
box or not. [ Peepff P. Corivnfrr 3 K Y. Cr. 
R. 92] 

2, If opportunity to challongo is not given. 

— It has been /ifM tliat althonph it is n »«n<itc< 


iii>.r for a Jmlire ti> piiveei! willi llie trial lutlioiit 
pirin*: the nrni'e*! an opportunity of clmllenpinp 
the jnrorn, in nceonl.anco with this «oition, n con. 
fiction Will not ho set n«ulc m the nbeeiiee of 
projmtice [23 C N cm] In Knjrlnn'l the error is n 
material error ami wonUl neecssitiale a ne« trial 
fSi^ Archibolcl "07 ('>c'j t R. 0 St Tr. (X. S) 


273. Any objection taben toujnmrim any «>I t\io follow ms; grouniK, if innile onl to tlio 
Grounds of objection ^ iti«faclion of tlie Coiut. shall he allow etl 

f(i) some prcsnniotl or actual paitwliU in the juror . 

(6) some personal groundc, sucli ns nlieiiago, tlehcieiicy in the fin.iHlicntton lequiicil by any 
law or rule ha^illg the force »if law for the time being m fotce. or btiiig uiiiler the age uf tweiity*uiio 
or aboxe the age of sixty years . 

(rj bis baMng bj babil of iebi»i»v>s \ows relinrjuisbvil all care of worWlj nlTniis ; 

(</) bis holding any oflice in or under the Couit . 

(e) his executing any duties of juiliee or licing eiitiiistcd with poHee*dHties , 

(j) his ha\ mg been coiiMcted of an) offein e w Inch, in tbo opinion of the Coni t, tenders him 
unfit to ser\e on the jnr\ . 

{(jj Ills mability to understand the language in which the exidenceis giteii, or w lien Midi 
esiclence is inturpietcd the language in which it is intcrpielvd . 

(7i) niij other circumstances which, m the opiiiion of the Court, renders him inipioper us 
n juror. 

Notes. 


1. Objection to jurors.— Tlie nllowiupef nn ob I 
jeetion to A juror comiup: within cl 3 of S 3t4 I 
Cr. 1’ C. (=aB 27S) 18 within tlio (li<crction of the | 
Court , nml nlthougli the Jtidgo is not bound to 
admit the objection, jet he sitouid not treat it w* 
friToious — I(i W It 6G. 

2. cl. (d). — .\ clerk in the offici.’ of the District 
Iiln;;istratc is not i1i8<|uahhcd »n that iireoHnt from 
sitting on the jury — 7 C 42 

3. Analogous Law.— The presumed jnrlwlit} 
mentioned in tins section is siibstnntinll} thep.imc 
as the objections for implied bm« cuiimcmtcd in 6 
177 of tlio X Y Cnm I’ro Code— S«r Uliillej 
Stokes Anglo-Indian Codes, Vol II p 10.1 

4. Any other ciicumstanco.— Tiie following 
grounds on winch n juror ma\ he chal/eiigeil in 
America as shewing iiiipfird Lias iiiaj l>e usefully 
studied in this conoection 

(1) Consanguinity or afEIinity withm the ninth 
degree, to the jiersoiis alleged to lie injured by tlifl 
ciiiiie charged, or on whose tompl.ilnl Ihe j>ro«e 
cution WHS instituted or to the defendniit . 

(J) bearing to him the relation of guardian or w.inl, 
attornri or client, or cluiit of the nitoriies, or 
conn«cl for the jicople, or defendant, master or 
servant, or landloril or tenant, <'r being n mcmiior 
of the fnmitr of the dofond ml. or of the |h t'on 
nllcgcd to be'itijureJ hr the ofT. m e rhnrgeit, or 
on who«e eomplamt the prn*iTiili..ii w as inslitiitisl 
or hi hts cmployiiient on wagis, 


(3) liciiig n pnrtj ndu-rsi tii iho defenilunt in ii 
Ci'd action, or Im'ing cnmphiiiiMl against nr being 
aecusid bj him in a Ciinnnnl prosecution. 

(I) hnsmgserscdoii the grand jury which found 
the iiidictiiunt, or nii ncoroiier'sjurywhiehijj. 
iiiiiml into the death of n person whoso death is 
tnc subject of indictment 

(.*.) hasiiig sorted on a Irml jiirt wliuli 1ms tried 
nnother por«on for llie erimo charged in tlic 
iiidiitinciit 

(ti) hating been om of a jury form, ily M«,>ri. to 
the snmo iiidutnienl, amt w liose t ( nlict was set 
nside or which wiiN di'charged wiihoiit a rerdiet, 

nfti r the cnii«e was snbmiltcd to it 

(7) having sort nl as a juror in a Cit il action brought 
against the defend ml, for the act clmrgeil ns a 
enme 


(f.) if (he crime chnrgid he iiiiinshnhU with deatli, 
the cnti rtiiinnig of such rioii.fir«lto'M aj.inr'oii* ns 
would prielnde Ins findlrig the dcfeiidimt guilty | 
in which ease ho shall nuther he permitted iinr 
ronijM lie.) to serte ns n juror — S .'177 i N V, Cr 
Pro C'kIc 


5. Court may act Without a challongo.- The 

Court, etin without eh.slh n.'o iilen, msy and 
ought to pscute a juror oil tl e |iini 1 when ‘railed, 
if he « obvionsli tmlit to iw-rform J.is doty, fnmi 
physhal or montnt inlinnitr. J/ i»«Wf r S Ht 
Tr [X n) Ml : AahlloM j.’i'lT. 
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279. (i) K^ery oljjection taken toa jonir slmll he ilecHleci by the Court, and such tlccislon 

Oecl^ion of objettion vhall be recoinlcd nild be final. 

(2) If the objection is allow c«1, tlio place of Midi juror shall be cupplied by any other 
Supply of place of jurnr ngaiiist juror attending in obiilieiice to a summons and chosen in nnniier 

whom objection alloweO. pioxided by section 27C, or if there is no nUcb other juror present 

then by any other person present in the Comt whose name is on the list of jnror«, or whom the 
Court consideis a proper person to scr\e on tlie jury ; 

PrOMded that no objection to sneb jnror or other person is taken under seetlon and 
allow ed. ’ 

280. (1) When the jurois lia\e been chosen, llioy.sh.ill appoint one of their number to he 

Foreman of juij foreman, 

(i?) Tlie foienian .sli.ill presid** in Ibc debates of the jur^', deliver the senlict of the jnry, 
and ask any infurmatum from the Cimrt that Is reqiiiml by tlic jury or any of the juiors. 

(3) If .1 mnjoritr of the jury do not, wltliiii such time as the judge things rcasoiuthle, 
agree In tlie appointment of a foicinnn, he shall be appointed by the Court. 

281. Wiien the foreman has been appointed, the jui-ors shall he sworn under the InJwn 

S'Toannj: jurors Oaths Act. 1870. 


Notes. 


1. Form of oath.-^The >fAilras Ilidi Court 1ms 
prcsenbcil tlio following: forms of oalli • 

(i) " I sliall well and truly sif’ainl true dclircnnco 
make between our ^OTcrcijjn Lortl, the Ki'njj, 
£niperar nf India, and tbe prisoner nt tbe bar niid 
a true Tcnliot giro according to tbe evidence So 
help mo dod." 


(ii) I luleiiuilu affirm in the «/ Ahm-jhl'j Go<t, 

tint I lit judifc truly betivcon the Kiiig-Empcror 
. of India, and the prisoner at tbe bar and tvill giro 
a true verdict according to the evidence” 

[y. JJ —The w ords in italics may be omitted if the 


jofor obj’ccts ]— Ste .If. If. Cir, Ko. 1512 of iCth 
August 1873 and So 102 of 23ril Jany. 1877. 

2. Jurors not sworn under tho older Codes. 
— Under tbe Code of 1801 was held that it J™8 
not necessary, in a trial by jury before a ^oan « 
ScasioQ under tbe provisions of the Code of Orijjn* 
nal Procedure, that the jurors should be sworn. — 
[3 U n 54] 

3. Omission to swear.— Qinrrc — Is t)ic omission 

to swear the jury in a Sessions Oi«o one wawa 

would bo covered by 8. 13 of the Uaths Act 15«3. 
20 W R 19 Srell C. P. 16. „ „ 

[Noto— Sec the following c.iscs ,—10 B 359 
651 : 10 W. 105 • 1 Weir S27 {F. N.) « 10 0 C. 337j 


282. (-f) If. Ill the course of A trini by jurj* at any time before the rotuni of the vertlict, 6»y 
Procedure when juror ceases to juror, fiom any Kufiicient cause, is preveiitetl from nttembng 
attend, cic tbrongliout the tiial, or if any jnior .'ib.‘.ent3 himself and it is not 

pmctic.ible to eiifuice liis altemlance, or if it appears th.it any juror is unable to niulersland the 
language in winch tho eiideJircJS given or, when such evidence is interpreted, the language lU 
which it IS interpreted, a new juror shall be added, or the jury shall be discharged and a new jury 
cho«cn. . . 

(2) In each of Midi cases the trial shall commence anew. 


Notes. 


1. Trial must bd donovO— After tbo first two 


nltiicsses for the prosecution and Imd their state- 
ments read out to tlicm, and tliey admitted th.it 
their evidence winch they had heard was correct. 
Held that the trnl was defective in i icw of t''® 
provisions of S. 2S3 Cr P. C.— 36 A. 481. , 

2. New trial cannot bo waired.-^in Engiam'i 

it has been bold that it is irregnlar for the judge, 
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titn ir.ih lhrf.-.n>fnt fflle to rcv» orop I 

fn>Tn lii« nolo< t’le rviiloneo jr1\on Ivpforc ttip I 
fomrr jiirr.— n. «. /Ji-rtron.t CGT) h. U. 1* C. | 

3. If tho Illness is only tompornry.— In tbt* I 

fatnon« Onppon trial [iJ-p i Cnpf^n ('ll) I K. B ' 
Itt], one of tlic jnrori was taken ill lie left 
tlip jury box attended by doctors and a jnry 
bailiff, wilt) however nerc not sworn for the pnr- 
po«e. After an absence of three unarters of an 
hour diirin" which none lint the doctors had 
spoken to the him, the juryman returned and the ' 
trial proceeiled JfcM tliat 'as then' was evidence 
to show that the jnrymen had not been tompereil i 
"ith, there was no nris. trial In America, in the 
ease entitled (iner^en » roiiiwwiiirr.ilfh [51 Am \ 
Bep 53t-=10(j Penn St 477], one of the jurors 
after retirement was taken i cry ill He was put in ' 
bed in n commnnieatinff room, under the care of a 
physician who did not speak, either to the him or 
• to the others on the subject of the trial Held that 
the verdict of puilty was not vitiated. In II Cr 
402 (C ), five persom were oppouited jarora under 
S 13S Cr P C Of tlie«e persons only four dealt 


with the ea»e, one hein? ill and unable to attend, 
held that tho report of the jury was ille"nl 

4. Juror deaf and partly blind.— A Judge is 

bound to di«ehargo a juror on discovery during 
tbcconrse of trial that he is iloaf and partly blind 
In such a cn«c a ih-noio trial miHt be held —See 
19 M 375 

6. Pdlso ovidonco giving in a trial vacitod 

undor this Section.—Tho fact that the trial 
was vaeatol owing to the incapacity of a juror 
under S 2^2, and the accused tried d^’noio cannot 
be pleadml in bar of the prosecution of a w itnoss 
under S 193 I. P C. who, gave false evidence in 
the course of the vacated trial. — 19 M .27.> 

0. English Xiaw. — If a juror is incapacitated the 
jury must be discharged and a fresh jury empa. 
nelloil, erfco .air, Ic the remnimler c/ the former 
jurtj, with racanei filled tip by a new juror. In 
rnch oases the defendant would entitled to his 
challenges afresh and all Iht jurors should be 


Discharge of jury in ease of »ickne«« 283. The .Iiiilge may also dtscliarge the jury whenever the 
of prisoner prisoner bccontes incapable of remnining at tlie bar 

Notes. 


Misconduct of the jury.— There is no provi. 
MOD in the Criminal Procetlurc Code for discharge 
of jnry for inisenndiiet. Ss. 2S2 and 2S3 are tho I 
onlj Sections winch provide for a discharge before 
the rerdict IB given At the Calcutta High Court 
Sessions, tho jory in a case wanted to give their | 
verdict against the accused beforo even h^ariug | 
the witnesses for the defence. Tho defence Counsel 
cited i? t Foifler 4 B and .kid 273 and pTes«cd 
for a discharge of tlio jury for misconduct There 
being no provision for adopting such a course, tho 
difficulty was met by a nolle pro<equi being 
entered under the instrnctions of tho Advocate. 
General under S. 333 Cr. P C.— See 7 C N axxi 


[Note— The Englisl) law permits such a courso— 5cc 
.Archibold 353] 

2 . c..., ., 


Sessions Jiidgo is not nnthorised to discharge, on 
that account, the jury in the middle of tho Inal 
and to traverse the ca«o from one Sessions to 
another, to be tried by a fiosh jury —4 B. It 039 
[Note.— In such a ease the jury may be directed 
to attend at the adjoamed sitting nnder S 29, 

la/Mi ] 


J >. — Choosiinj 

284. When tlio trial is to be belt! witli aul of a«!«e<!<sor«, two or more 'sli.nll be cJioven, ns tbe 
Assessors how cho«en Judge thinks fit, from tlie pcismis summoned to act as socli. 


I. Object of appointing assessors.— The real 
object of appointing as<^essors is to as«i<.t the 
Court, and the discussion and statement of points 
by a Judge sittirg with assessors cannot lie snnl 
to be otherwise than in furllicmnce of the object 
of getting the 1>cst assistance for the pn'per oil 
judication of the case — 7 1! I. 03 at p OS 
■2, Objection to trial ^vitU assessors Instead 
ofjury must bo taken before finding Is 
recorded.— .k jury case was by onler* of 
the (5overnment tried with the aid of assessor* 
bat no objection was taken to the trial before the 
CoHrf lidtl reennh.l i/« fndmo, on an objection 


licing taken before the High Court, Arid, tint the 
omission to t.ike the objection at the trial was fatal 
to the contei'lion that the trnl was invalid— 2n 
M C.12 

3. Trial with non-summoned assessor is 

invalid.— I lilt of SIX assessors sniiimonetl m aii. 
l>car only three ottende-l of those three two were 
disranlesl as not appearing sufficiently intelligent. 
The Sessions Judge apjointed the thirds* assessor s 
anil »ent for two iwr«oni, a Ilerenne Court 
mnUear amt a jdeader to fill op the oilier two 
pbiee* . Arid that the last mentioord p«r«ons not 
having l>ecn snmmoncj to act as as''<soni tl.« 
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[Sec. 


trial in fnct wn« hchl witli oiil^ oiio Icsnllj" Appoin- 
ted asops^or and wn'i therefore inralid. [('})>) A 
X 2071 Where one of t!io two n^«e««ors was a 
person who had not been summoned and wlio«c 
name Ind licen removed from the list of assessors 
hfl'l that the trial bv the 0>iiit of Session was 
illegal [35 A 570] ’ , 

'4. “Summoned to act as such.”— Ss. 320 and 
327 Cr r 0 contemplate as the onbiiaiy or nor- 
mal procedare tlsnt all assessors should be sntn* 
moned o» tAr Jiist tiny on liicb a Crimmal Ses- 
sions commences, lion ever many trials, »t Inar be 
proposed to hold in the course of that {Sessions. 
Where therefore the sessions rorntnendnl on Ibe 
7th June and closed on the ISth June nnd a per- 
son nho was summoned to seme as nn assessor on 
the 14th June failed to appear on that day but 
appeared on the !7tli nnd was chosen ns an asses- 
sor on a trial w liich commenced on the iTtli, M>1 
that he was summoned to net within the meaning 
of S 2‘14 Cr P C and the trial in aihich he took 
part was not invalid — 17 Cr 17 (.t) 

6. Nazir of the Court acting aa assessor. — In 
the absence of nssos«ora duly summoned, the Xnrir 
of the Court was directed by the Jndge to act as 
nn assessor, nnd tlie Indgo noted that wo olvcrfi..« 
ii/(s to the coarse taken by him, and in the 
end the accused was convicted, fieht, that the 
Xazir ns an official of the Judge trying the case, 
was a mo»t unsuitable person and the trial mast 
bo taken to be held with, ono nssessoi only and 
was therefore illignl.— 13 O C 337 
5A. Ohanee visitor to the Sessions 'Court— 
The trial of an accused person was lived for a 
certain date when only one dnly (|aalifiad assessor 
was present in Court, nnd capable of acting as 
such, whereupon the Judge ordered another 

I icrson who happened to be present in Court, 
int who was not in the ofltclal list of arscssors to 
act as nn assessor, AcM that having regard to the 
provisions of S 2Si Or. P. 0 , the trial was illegal 
3 Pat J 141. 

8. Selection of assessors, — Tlie law* doe« not 
ns in the case of jurors, provide for objections 
beinsr macio to nn assessor. The choice of jurors 
IS by lot hut the choice fi/ oiit'fOf* tg entiiefif trtfh 
/Ae Sf^'iiflii’v Jii.h/r, who in tho cstcroise of this 
power, should pay every consideration 
to any reasonable objection raised. In 
selecting assessors, the Judge must have regard 
to the nature of the case, to the person nho n irieil, 
to tho nature of the orideiico to be brought 
ngainit him and tn the pnhhc ferliny The 


ns'.c«<ors ought not to be pleader*, nor voiingmen 
fresh from college, and devoid of cipfnence 
They must be persons of the independent ConJi 
timi in life, men of judgment and evpenenee.— 
Per JorU.n J in 23 W. II 37 at p 31'. 

7. Zomindaks as assessors.— “.Is a rca«en for 
liis (the assessor’s) removal (from the list cf 
assessor*), tlie learned Scssons Judge gives that 
the Magistrate recommended this on the gronnd 
tli.it he was a large /feiniriJ.ir and his position in 
life nnd stains wiis mneli better than that of 

persons of the class from w hich the as=cs«ers are 

ordinarily selected. If this be tho case, we are 
surjirised* to Imd tint this recommendation shoalJ 
line been made nnd slioutd have met willi 

approval. It is surely not ton much to ask from 
Indian gentleman of pn-it„>n ni.d ronl that thev 
ahoiild assist m the administration of justice, as 

the sitting n« nn .assessor can, if the list he properly 
prejiarcd, occur very rarely, and probably only 
once in the course of three or four years '—A>ior 
on.f flytc- JJ. in .3 > A. 070. 

8. Hereditary Rajas.— It is contrary te the 
usage of the conntry and cmipcntly nndesirable 
that gentlemen of high position, such as an 
bereilitary llaja, should be placed onthe1i»t®* 
assessors —(07) A. N. IC7. 

D. Assessors likely to render 
assistance should bo chosen.— it i« 
able that it slioold bo in the power of the Court 
to select from among the assessors who are in 
altendanee, those who may seem most likely to 
giro efficient assistance lu any particular ease 
Though the law provides for tho choosing « 
“two or muro," if is not tJr»irn!)ie lAat ortimanljf 
wiore fAuJi til 0 shout J le cho^eii, because the larger 
. the number, of assessors, selected for each ease, 
the greater the burden on the body of 
registered as liable to serve.— 0 P. fc. Cir. "t U 
No. 33 , 

10. Prostigo of assessors to be maintained 
It ie very desirable to maintain the position o 
assessors in public estimation and to make their 
duties ns little irksome as possible. Ko assessor 
should be summoned ton frequently , j** 
assessors arc summoned, the notice should be 
sent to the 

and they s 
<iB<1 iC^perf 
for them to 
is not nece*E 

11. Trial With one assessor.— Sec Notes nnder 
R. 2?t5 following 


285. (^) li ht tlie cnar*e of a trial willi the aid of av'ieaaoi’s, at any time before the finding, ntty 
Procedure wlien aMoiofir is unable n«.<?esaor from any suflGeient cause, prevented from attending 
to attend. tbroiiglioot the trial, or absent liim«elf, and it is not practicable to 

enforre liis attendance, the trial shall proceed with tho aid of tlie other assessor or assessors. 

(-) Tf all the .assessors are prevented from attendiD", or absent tltem.sel\es, the proceed* 
ings sliftH be stayed nnd a new trial shall bo holil with the aid of fresh assessors. 


Notes. 

1. Application of S. 285.— Section SS. applies [ with the aid of two nr more ns‘ 

only to the cft«e of atrial which hnn commenced | commencement of tho trial 


«hoat the 



86 ] 


orJiNtxn r\«E Fon ruo'srri’TioN'. 
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nr/i>/7 T« Imt onp or tuoro of >\l>oin Moro 

sulispqnonfly prerrntoil from nttciKliii}; the tml 
by itlne«« or otlirr snihciont rami '. — Sre IM A. 1(X» 
23nO'>l 3 Pat J. Ill 

2. Physical mllrmity.— Where before ft Sc«Moi« 

trial befnn, it Mm fouml that one of the three 
a?«e8*ors who nftcmloil Mas ilcaf ftinl the Inal 
proceoileil Mith the niJ of the rcmaininff tno and 
it Mas subsequently discovered, after the pnhiic 
prosecutor had closed his ca«e, tint another 
assessor was so deaf ns to be incapable of nndcr- 
stsndinp the proceedings, hrt.l the proceedings 
Mere null and void [21 A lOd 2\Veir:ilO] 
[Note.— C|> I'l M 373 (aease tried by Jiirs in Mhieh i 
n juror m.-is found durin'' trial to be de.sf rind 
partly blind) ] 

3. ThO General Rule. — When n tml before A I 


1 


the procccdins on account of deafness etc the I 
trial IS realh commenced and ended with one j 
assessor onli and is therefore illitml [$ee 21 | 

100 3 Weir 310) Where after an aecused per- , 
son had chimed to be tried, a S* ssions Judge chose 
tiro assessors but immediately dispensed with the 
ftttendanco of one of them ufio nas giifTcring from | 
fever and proceeded Mitli the trial Mith the md of 
the other only JMd that the actum of the Scs 
sions Iiidge Msa illegal [n li .’1 1 J | 

4. The minlmUlB.— The hw n that the trial 
mii't hcj/iii vdJi tiro or iimre nssensots, but it avould 
bo sudieient if at sobseipicnt stages at least one | 
Assessor is present nnd that assessor had sat | 
throiighont tlio trial and heard all the proceedings 
[2t M. 623 • OCX 716] M'hero during the 
course of ft trial Mith 3 assessors one assessor 
died at an early stage of the proceedings and 
another became too ill later to attend, and the 
third assessor Mas also obliged to retire at the 
beginning of the address by the (ifeader for (he 
• accused and did not return till it Mas finished, 
7i-fil that the l<iu niuli-mj-htlcil the ronhnuttut 
atten'hinfc o/ iil lot-l i"'(' O'-'cs.or lhrnug)$iiiit Ihe 
trial and that condition not baaing been fulfilled 
the trial must bo set aside [13 \ 3J7] 

B. Absent assessor cannot be allowed to 

resuino.— Tn a cnmiual case commenced with 
the aid of two assessors one of them was nhsent 
during a portion of the triil though he aiibse- 
qiienth resumed Ins seat and gaie his opinion 
(Ihhl Pei liin* /) When the absentee .assessor 


was allowed to resume his se.at ns nsscssoi, the 
Court coa*eil to bo a Court of competent jiirisdie- 
tion and fbe irregularity mbs not curable by R 
M" infia (f’«r JJioisoii rind Ilhnchynn Aijyniigai 
JJ ) . “though the proper course for tlic Court was 
to proceed nithout the absentee assessor, the 
irregularity was one which miglit be cured under 
S 0.17 [2151 523 ] If na assessor is 

absent once ho is to bo considered to 
havo boon wholly absent. The judgment of 
of the Sessions Judge arrived at witli the aid of 
iueli an assessor is bad. [0 C K 715 ] Where 
the Sessions Judge allowed one of the assessors 
to rttsenf /iii/i«eff/Di one o/<7ic dat/i during which 
tho tri.al proceeded, and to return on the folloM iug 
day, 7ie/«I that the procecdurc Mas contrary to the 
intention of Ss 2S5, 293 Cr. I’. C. Tho Judge 
ought cither not to havo given leave or should 
have adjourned till a day when both tlio assessors 
could attend (Hat G91 ] Kven if tlio portion of 
the proceeding taken during tlie absence of tho 
absentee assessor is rend to him on liis return, a 
trial held Mitb his aid will ho invalid Ho 
should not bo allowed to rosumo his 
soat at any time after ho had once ab- 
sented himself. [sort)] 


interested or othcrMise unfiit to sit ns an assessor 
the Sessions Judge should get the High Court fii 
set aside the order by m Inch the mcfimpctent 
assessor Mas appointed and all tho siihseqiiont 
proceedings in the tri.al In sueli cases, the 
Sessions liidge ought to cIioosp another asses, 
sor and proceed witli the trial do noiu [(’12) M N. 
37.-5J 

7. Assessor spoken to by influential men,— 

The fact that the assessors haie been spoken to 
b\ some of the inlluential men of the place into, 
rested in getting a coiiMetiou, IS not a stigma to 
them and is no ground for tlic trnnsfe of the case 
to ft differint Court under S 'tSd »«//•«— ('ST) .t 
\ I.TI 

8. Trial without assessors.— in a e.age, m m hicli 
the prisoner pleaded tliat he killed his wife but 
Raid that he was not of right mind at that time, 
Md that the plea svas om of “not guilty" and the 
Sessions Judge was not justified in going into 
the question of guilt or innneenen without the aid 
of nsscssois (5 N P. no) ’Ihe trial will be 
lumlid if a portiim of the trisl w liieh eimslsts in 
the taking of adilitinnal riulrnce takes pliee after 
the discharge of llie assessors [11 \ 130] 


j; — Tlio} t'l Ilf Cfisit fur Pnnuxiitiuii ami 

2 C 6 . (f) Wlion tlic jiiwi'^i or asS'Cssors hate licpn olio'.cii, the pro-eentor ‘.hall open liis case 
<>l>ening ra«o fi.r proveention liv reidin? from the Imliaii IVn.al C*»lc or other law the 

GO 
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rrr.ES itroAisnivfs pnosrcrTioN evjdk.vce. 


[Sec. 


(Icscn'ption of the offence climbed, ami <.tnlin^ ‘•liortlr I'v wliat e\i(lence lie to ptv^e 

the "iiilt of the nccu-ieil. 

(3) The prosecutor shall then e\.Aniuie hU wUnesses. 

Notes. 


(1) It tiles reijarilinif Peosecu^ 
tion eridciiec. 

l. Once the trial has commoncsd in cannot 
be postponed for examination of witness 
on commission. — An application for commi«- 
sion applied fnr by tliC prosecution daring the 
trial find after the jury had been sworn, wat re. 
fn<e<1 on the ground that die trial and rommiasion 
could not go together —19 C 113 
2 Trial should proceed tie <Ue In tHetn — 
Sessions cases should not be tried piecemeal. 
Before commencing a trial, a Judge shonid satisfy 
himself that alt necessary evidence is arailable 
If It It not, he may postpone the case, but once 


3. The meaning of '^opening the case.**— 
Couasel for the prosecution opens (he case for 
the prosecQtion to the jary by pinny the cutUne 
or die eiidenre end die leadoip Jealnrn r-} the <o*e 
In doing to be ought to state all that it is propos* 
ed to prore ns well as declarations of (he prison, 
ers as facts, so that the jury may see if there is 
any diicrepancy between the opening statements 
of the conn«cl and the cridenco afterwards adduced 
in support of them: unless soch declarations 
amount to a confession when it would beimpro. 
per for a counsel to open them to the jury, 
the reason being that circumstances under 
which the confession was made, may render it 
inadmisible in eridence. The general effect 
only of the confession said to bare been made 
ought to be given. — .trcbibold pp 218, 219 

4. Prosecutor in opening address should 
give names of the witnesses not exa> 
mined before. — There is nothing lu (be Code 
which restnets the prosecutor at a Sessions 
trial to witnesses who have been examined in 
Court of the committing Magistrate ; but in 
fairness to the accused the proceentor should 
state in his opening adress the names of wit. 
nesses whom ho proposes to call, who hare not 
already been examined under S 20S or 6. 209, and 
the purpo'e for which they are to be produced 
The mere fact that a witness has not been 
examined before a committing Magistrate is 
no ground for refusing to take evidence of a 
relevant witness tendered for the proscentinn — 
1 P. R. 1ES9. 

INote.“Aecording to English practice, notice of 
the intention to call additional witness with 
a copy of the evidence which they are expected 
to give ought to be given to the prisoner — 
ArehibolJ p. 4h3] 

6, Tbo order In which prosooutlon wlt- 
pcssos should b© oxamtned,— It is compe. 


tent to a Rcs*ions Jndpc to sngge-t to the pro- 
secutor that it would be coiivcniciu if a parlicular 
witness were called nt nn earlier or later 
stage of the trial, tuf if not t'lthin hit f ronict 
ta refute to atloie the piue-xul-r tu ruU I'llufiiti 
IQ the order he enor-eet. — Per Chnmier .1. J C 
b. O C. C-'i 

Ifl the prosecution bound to examine all 
witnesses present at the o:curence?-_it 
is the duty of the public prosecutor at a Iriil 
before the Court of Sessions to call and ctatniae 
all material witnesses sent np to the Court on be- 
half of the prosecution, and the Judge iv boned ta 
Lear all the evidence upon the charge. Tlic pi/Jh< 
pfotreutor is net toumi fu enit ony ir/tMC"!* 
ir.Vf not in l.ij opinion syval the truth or H'pi-</rt 
the point* he detire* to eitatlfh lij their ecideuet , 
but in such circumstances he should cvphrn 
to the Court that this Is his reason for not ealliBC 
those witnesses and be should offer to pot then 
is the box for cross-examinotion hy the aeeu«ea 
at their discretion. In the nbscncc ofonysQca 
explanation or of ether reasonable groundi 
opparent on the face of the proceedings, infer* 
ences nnfavoumble to the pro«ecnt{on must be 
draws from the non-prodnition of witnos*« 
TA.OOii UA.C21. 13 A. C. 10 A.W (F. B.) 
{•W)A.K.37: l.)lV.R.3-t- 50.014. fiC.l.’I. 
10 C. 1070. 14 C. 245. 11 13 R. 1102 s EntSSl 
2 Weir 378 : 2 Weir 379 • 3 S. 209 


public prosecutor commits serious 
error of judgment in not exammin^g 
material witnesses. — It i* not within the 
provmeo of the Judge to dispense with the 
evidence of any of the prosecution witnesses, aoo 
if the Public Prosecutor does so, he commits a 
seriont error of judgment. The whole eridenee 
should be put before the Court, and the rubhc 
Prosecutor is at least bound to tender the wit- 
nesses for cross-examination before the Sessions 
Court if BO required [2 Weir 379]. It *s the duty 
of the prosecution to call for examination all ilo 
witnesses present at the commissirm of an offence, 
even if Bome of them arc to give accounts 
different from the one relied on. It is also the 
duty of the Judge not merely to receive and 
adjudicate on the evidence submitted by the 
parties, hut nfeo to in'jMire to the utmmt into the 
truth of a rale. [Rat 581] 

prosecution not bound to call “oi^ 

nCCBBSary” witnoaa. — In a trial m .a Court 
of Ses'ions or the High Court on its criminal 
side, the public prosecutor is not bound to e.all 
all the witnesses returned in the cnlond-ar ns 
witnesses for the Crown, or to put such of those 
witnesses, as be does not examine, in the witness- 
box to be cross-examined by or on behalf of the 
BCCUied, if he believes that the evidebco of the 
witnesses is likclr to bo false or h xiinrr. « rry 
18 A. Si (P, B.). 
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9. Witnossos oxatnined boforo committing 
Magistrato against the wiahos of tho 
prosecuting Inspector. — In condnctiDR a 

case for tho prosecution, all tho persons, who are 

; ■ *. ' ugbt to 

, When I 

■ itnesscs 

. , L. ^ these 

persons were examined bv tho committing Magis- 
trate against tho wishes of the Sub-Inspector 
who was conducting the prosecution, hetd, that 
that was not a valid ground for tho non-prodoc- 
tion of the witnesses m the Sessions Court and 
the conviction of the accused under the circums- 
tances svould be itiogal. [Retrial ordered] — 

10 C. 1070 

10. Duty of the Crown.— Tho doctrine that the 
Crown IS not bound to call witnesses on whom • 
it does not rely must not be pressed too far It | 
its clear duty to produce all persona who lay j 
claim to a first-hand knowledge of the incidents 
under trial, nnd if the prosecution do not choose 
tu place them in the witness-box, it must at least 
tender them to the defence for cross examination 
The Ciuiei* i' »iu< so much eoneerned to protee 
ptrtieiilar th-foij nt to neqiitrxnt the Court irifh all 
the rcleionl endruee , and it is for the Court to 
determine liow much of that cvulcnco is to be cre- 
dited, and n hat inferences it warrants —3 S StOO. 

11. la tho prosecution bound to tender 

suspected witnesses In a Sessions tnal . 
tho prosecution IS not bound to call any witness I 
or to tender witness called before tlio committing 
Magistrato for cross-examination. The pro>feutton ' 
cannot Lejnneil to put /ori'ard a if»tne«s oh irhoit I 
eitde/ieo no lelinuce can le placed. It wouldho 
sufficient of tlio prosecution makes such witnesses 
to be present in tho Court, so that the defence can | 
call them if they like— 14 0 245 • 6 C 121 i 
0 C G14 I IS IS', H. 34 14 A. 521 13 A 6 ‘ 

12. Prosecution bound to tender witness 
whose cross-examination was reserved , 
before committing hlagistrato.— It is open i 
to the public pro'-ccutor to decline to examine ot 
tho Sessions trial a witness, whom he had 
examined beforn the Committing Magistrate, Vml 
whoso cross-examination by the defence was 
reversed It i', however Ins duty to fender the 
svitness for cross examination m the Court of I 
Session, and if he declines the Court ought to 
call tho witness for cross-examination —II D R 
11G2 See II t II ir7<;ini* 10 Cos oG2 

13. Tho accused not entitled to have a 
witness withhold by prosecution, in 
the box for ccoss-exarolnation.— There 
18 no provision fn the Coile niiologous to the 
Eiigli«h practice entitling a prisoner to Itavea 
witness for prosecution who is not called, to be 
put intci tho witness-box for cross-cxsmination 
Wlicn the Judge Old not comply null the reqnc'l 
of the Csunscl for the accused to he nllone«l to 
cro's-oxaniine the witne-ses for the pro«ecotion 
who had been evamin d by the M.agistrste but 
wliom the Tublie Prosecutor thought it nnncces. 
fJTv to call before the Session* Court, ^rfiJ that 
nnii.sic'ii bad pot prejudiced the accused — 

6 II H. (C.C) f.5 5 


[Note . — ^Tiic accused inny under S SKI infra apply 
to Iiavo tho witness examiuod . — Ibid at p. 00. 

14. Function of tho public prosecutor 
summed up.— It is not the object of the 
Counsel for tho prosecution to get n conviction 
at any price. It is his duty to see that tho ease 
against tho prisoner is brought out in nil its 
strcngt/i, but it le not Im duty to Conceal or III any 
to dimtnieli the importance of ili ueitl fouile llis 
function IS not to iiii|uirc into tlic truth but to 
put forward letlh all iveeille candour nnd temper- 
ance, that part of it which is unfavorable to tho 
prisoner. — Harris J’niiciples of Criminal Law. 
p 418 • 6 C 121 

16. Duty ofproaecutiontocall search wit* 
nOSSdS. — The fait that the prosecution believed 
that some persons wlio were present at n search 
had formed an opinion unfavourable to tho prose- 
cution story regarding it, is no reason why those 
persons should not be called by the prosecution, in 
as much as what those persons would be required 
to state in their depositions was what they 
observed and not what they thought The prose- 
cution IS in duty bound to call such persons, un- 
less it is of opinion that they would misrepresent 
facts nnd would misfatc what happened —9 C. N 
438. , 

16. Prosocution is not ontitlod as of right to 
examine additional witnesses.— Where n 
witness IS not examined b\ thcCiown before the 
committing Magistrate, nor under tho siipplomcn- 
tary powers of S. 2lf>. the Crown cannot demand 
as of right that sucli witness shall bo examined 
At tho Sessions trial —14 .V 212 

(ii) J^rocediirc in JCxaminfttioii, 

17. Examination should be oral.— Tlie exonn- 
nation alladcd to in the section mniiK ornt cxuiiii- 
nafion of the witnc8«cs present (except lu eases 
where endenee is taken b\ commission, or in any 
ease where n witness is deaf or dumb) Such oral 
examination is therefore, the general rule, nnd it 
i< of the Htmort imfxlitnnrv that tl,e rule ehunld be 
folloKeil «H oft -■(I**-', w hero the w lines* IS present 
to be examined If n witness before a Jlogistrnlc 


wns not true in important jxirtieular* he mmj unt 
be n6(< to re|>eat the simo statemont, and mat 
omit something iinportmt mentioned in Ins 
former evidence, or nnj deny on oril examination 
that he did make n particular statt nient before the 
Magistrate The demeanour of the witness may 
be important for tlic n«8efsor or Judge towards 


•.-IN J in U M M S-rff W U 1 1 
Jp, [Note.— It IS extremely objectionable, in s 
i-c< 8 ions tn'it to read to (he proiK-cuti'i/n witnep.M 
Iheir depo«itiOn» bsfore the coiiimitting Mairl-tratc 
and to A'k iT wh»t wa- then- nx-ordetl was not 
true [2 Weir 7 \ NU 2 X. 1‘. ICri. O. S. 
bfl 5 C. 1* 33 W. 1! (‘'p ) 1 S’sJ. In a i*<t-ion'e 
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tiial it is imt siilliticiit (I'ji uilh Ihe enit^ent vf Ihe 
j<nities to put in tlio iloposition t.ikon by the Cum- 
mitting JlnpistMte.nml to allow tbc* witnossps to 
be cross-cximiiicil tlicreoti [P M. &33 In tlio latter 
ca«r, tlic nttoiiicy for till' actii''nl, hufrgi'stcil tlie 
proccdiuc for expeditin'' tlic tiinl nnil to tbis 
course both the (imornniciit jm««.ntoP and tlio 
Court consented The High Court ilul not iiitoi- 
torc as tlicio Ind not been niiy f.nhiir of justice. — 
S,c 13 W n 10]. 

Witnesaos must bo examinod donovo —in 

cicry Sessions trial, no milter litnr often the ctsc 
h.as been bcfoic the Court, the »u/»e«*e<c wu-f le 
rroiiiiiuil ihiinin ui the ■-njiic manner as it the ca*>c 
Merc cntireli iicn, and tho nitnevsca li.ail not been 
(Taminud before To re.id to a witness bis deposi- 
tion i>i u /'oiurr /i oi/ is not an examination of the 
witness 111 the prcseiuc of (hc.aeeiised 
tv R (Sp) I 13 3vS. 2N 1’ 100 t> R W» • 5 C. 
I* 3J Se. 1 \V R U 7 tv R R S tv. R K" 

S tv 1{ It 12 tv ]{ ;j 15 W R b- I It L 37 
10. [Note— 111 13 tv It 10, (he High Court dicbnc.l 
to interfere, .as the irregularity of piocidurc wa« 
not Olio bj which tbo pri'Oiitrs b id bicii prcjii- 
dioid tlie cudenco liamig been read oierond used 
af Ihc eijjicsv iif the juimimcp Ibis \icw is 

diicctlj oppostd to that taken m tbc b.iduig case l 
11* C N 140 (S'eaNyU 11 R xrlncb hijs I 

down that "except wlicie tho J iw exprco-lj iicrnnts I 
xxaicer, tho rights of an accused ]>crsou should not 
be hold to bo lf)‘t bj Ills ton'^iit to a procedure or I 
to the adiiiisxion of CMdeiicc which tbo l.iw does I 
nut authoii<.ci ] " I 

18A. Evidence of “Oosha ladies”— The deposi. 
tiun of (ioxha Kdics examined lieloio tbc Commit- 
ting M.ijfistrato in tbo proscnco of tbc ntcii«od ,irc 
not ndniKsiblo in the ciidciicc at tbc trial bcfoio 
tho Rossions Court w ilhoiit examining tliosc J.adies 
in tho latter Court —4 51, 11 (U'px ) xv. 

20. Tho order in which witnesses ought to 
be examined.— 5VitMCMox should bt c.iii«i on 
in such Older ns will make the cridcnco ns much 
ns possible oiio unbroken namtiic— 7 51 S D 
7Gi, 

21. Can a Sessions Judge decline to examine 
prosecution witnesses.— In a trial before 
a Court of Ression, the Judge refused to examine 
11 and of 17 Witnesses produced on belinlf of tbc 
pro-ecntion Ilrtil, on appeal by ibe (loxcmmcnt 
that It w as such an Irneularily as was likely to 
hare ciii«ed a failure of justice ami it was tliere- 
fiirc necessary that furllicr proteedings more 
regularly coiuliictcd should bo taken 

A.y 08] 

22. Judge cannot “stop a oaso”— In atrial 
before the Court of Se»‘,ions, the Judge after liaxiiig 
examined firo prosecution wilnc««es out of kctcii, 
and there being no further direct eriilcnce of the 
offence, asked the jury whether they xrisbcil to 
bear Biiv more CMdcnee, and on then stating that 
tliiv did not believe the eijileme, awij wixliei] to 
Stop the 0390. the Judge ji’conleil a xcidict of 
of nii|iuttiil. Ihl't, that the piiiccdiiic ndoplid 
wn* not wnrrniiti d by Jaw fTiie .Indge was bnnml 
to eximiiiie the two reiiiiiiiuiig wltlie^sex for the 
l.ru-teu(i.ui. Xo l.iiul npiuiu.m us (o the icliabilitj 


[Sec 

nr otherwise of tliu eviiknce ought fu hiM'hccn 
iimxid iit bv the Judgu or Jiirx iiiifd /Aecii''r«f< i' 
hefine thirn ria/i hrM l.cn co>«"idm-</ -[20 51. 4J,'i] 

23. Judge cannot reject witnesses sent up 
by committing Magistrate— It i'< th^ *'»*)■ 

of the Sesxioiix Court fo cxaniinc nil tho witnc"es 
sent tip by the Conniilftiug Mngistinte. That Court 
H not jii«tillcd ill rejtcting niij of the witnesses 
so sent np mile's it Ims good rc.i'un to bihcvc 
that siiLh.witiiess ciinic into the C<>url-hou*o with 
a predctei mined iiilention of giving false evidence 
—15 A K 

24. Investigating officer should bo _ exa- 

mined.— in nil .miiorlniit eases iiiid espici iHy m 
isisis of TiiiinUr nnd ditoity, Ihc r'.tia- ofirer 
nmlilfj the ‘hoiilil he fj-iiniiiitil as a 

witae'S regarding the cirLiitM'‘(.niLi.s of the iiivc«- 
ttgjtion It is gci.cr.illy imporl.int to the trvia? 
anthontv (o kimw w hj . vv hen- and when iho ac 
cu»ed persons w ere arrested. U is often importaut 
toAsivrtaiii what the witnesses snd when 'h*.' 
were lii«t nuestnuiid bv the jiubte, nnd wheuitt 
«utb ttatements ngrtt with those subsi'<liipn“y 
tu.ulc tij the witness III Comt — Rat 173 

25. ‘ ■ ’ 


in ibarging tho Jiny, w ithout doing bo.— 21 M- 

26. V ■ 


tbc Committing Magistinte's Court, and sotb 
nexs was thercujion placed in the witness-box by 
tbc couDsL'l fur the defence, it vvns hehl that conn* 
set for tbo defence wax vnt v’‘tillcd f» 
his ex'»»!i««(n>n o/ the (1 ifnr'-* hi/ >jiieftioniiiS h”'' 
o« to uhnl he Afid deposed it tlio Magistrate’s Court. 
Question? .is (o his previous dcimsition were andcr 
tbc eircutn«tanccs oulv aJmis>.ililc by way of cross- 
examination, with tbo permission of tbc Court d 
ibe witness proved bimsclf a bostilc v\itncss— 

A. 153 

27. Cross-examination cannot bo rosorved.— 

Tlicre IS no provision of taw which authorise, 
at a Sessions trial, the Judge to allow tboviitncs- 
scs for the pro'-ccutioii to be examined one day 
and to permit the CIO'S. examination of these "it- 
nc«ses to be resolved at a subscrpicnt date— 2 
IVeir 381 

28. Witness cannot bo turned out before 
cross-examination is finished. — -V Pessionx 

Judge cannot stop the cross-examination of n vvit- 
ucss and tmn him out of the liox before his exa* 
Riination ih liiiished, bcenii'-c in the Judge’s opinion 
be was not spe.uking the tiiitli.— (’00) S. N H'* 

29. Undefended eases.— Wieic an accused person 
is not defended, the Com t should, in the interesta 
of pistke, text (lie stnti ments of the wiliiessc* for 
tb’i prfserutioii by i|Uc'tion«. m tlio ritiire of 
cross-e\amiiiiitioii— Ter. I'llhiinim C. J. m 7 A. ICO. 
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(!i) Thv Itrvoyd in sessions fritti* j 

30. Hocord of OVidonC3. — Tin* iloim-itiurn of 

witncs'ps shoiilil be recorded m first iicrion | 
and not in the tlnrd person.— 8 11. I, (ip) 21. j 

31. How to maintain and arrango the ro- 

COed.— The principal docunvonts vn a Se«M<*n' 
c.asc should bo put m n prominent place on the | 
record, nml should not he buried in a inn«s 
paper. [S \V 15 30 ST ] Tliere oukIiI to be (ipl> j 
one rreonf «liieh should bo ei»MtiH«ou« and . 

should contain iiccurnleli niid cnnsiHMitiicly the 
whole of the proCetdiiifri in the trial, inclinl 
ins csaininatinn of the .icen^id [ 14 \V tt 461 
A Sossiuns nidl'cc should eontnii) tho rocord Ol | 


the dofonco sot up by tho prisoners in 
the 8o<siun4 Cmirt {IS W It. 10] In cases of 
fTratity such ns muriler and especially ns regards 
confessions the records should Ic in plum ond 
le>jtble willing [lint 837] 

32. Matorial Exhibits.— IVhcn there are a niim. 
her of persons under trial and a number of articles 
in crulcnce great euro and precision are called for 
in recording the eudence so as to show how the 
different articles are connected with the different 
accused — 10 C P 23 

33- Petitioas.—On ei cry petition made before him, 
the Judge should make an order granting or 
refusiug it .Vti Older mciclj to tile it i« impro- 
per —See G 0 \ 5 IS 


KTamimtioimf .iccii'cd hiforo 287. The* iMimili.iiioii of the nceiiscd duly rccoitled by or 

Magistrate to be ewdcncc bcfori* the rtmmlting ilngittrate sbivll be tcndcml by tlie pro- 

seentor nnd re.ul tvs eMdence 


Notes. 


1. Shall bo read as ovidonco— if *be ixn"> 

nation of an .iccused i>crJoii taken before tbc 
Magistrate is afterwards rciul m C'Hicnco ut ibe 
trial before tho Sessions Court. >l‘r utu.b »( i* 
rhoull be rt-ul vHt —n II (ipH 

2. Object of tho examination. The di«crc- 


inert fiietf rtaiiifing in rudrnrr ep'iind turn, »<► /fmt 
Ihcie facts should not f/nnd tigoin't fmit tmctplaind 
U A 212 13 A 313 1 3 A. 233 1 C L 4dC 

OC L 431,0 0 DC 0 0.27(1 IOC HO 2 0 N 
702 70 X 315 oil It 01-100.710 10 M 
1 JI H 100. B 0 P 11 5 0 1’ 0 1 Bor S 320 
4L It 2U 1 L.U 292 

3. Examination how to bo taken down. — 
The examination of nn accused person should be 
taken down in tlio language in which it is deli- 
vered, and as far as possible in the words used 
by him —21 W. 15 51 .‘•rrRatCdd 9 Jlur S gO 
2J C. 012 

4. Attestation. — The Mngistr.ite’s attestation at 
the foot of the ex.imimtion, i' tirn dnfji iiroixW 
111 the terras of S 205 {—3G1) is sufficient /«•»»«« 
fncie evidence of such cx.iniination unless ihe 


6. Tho attestation should bo tn tho Magis- 
trate’s handwriting.— .‘’-c s sot (2)Cr P C 
such Mjgi'lratc nr J(id.ri' shill e«rtify 
nndtr All inni Ann f " ) It i* nut DOic-i'-arr fnr 
the validity nf the examiiiitnm that it should bs'c 
lioen takeii diinn III the Mac-i-tr-ile's own hand 
It IS enniigb if Hie et imiii ilmu is ronduitcd m 
his iiiiniediate pri «ence and c-irefu! contn'l 


(I5.it C87j ami he append the tcrtilnato roi|uircd l>> 
8 3CI (2) Or P 0 m Jull It is nicess.iry to 
6CC that such Btiitement lias been diUbcr.vtciy 
ni.ide and recorded tint after being recorded 
■ this been shown or rriid lu tin ueemrd and 
Hint tho cxiimination Ins been nttested by tho 
.Magistrate, fallowing ii certiliiiito to be giion 
undir his ii« i. hiind [IS W It S3 20 W. 15. 
50 7 w n 19 2d w a 28 ] Mere initial is 
not sufficient [IS \V 15 83 21 W* K 5] 

Note.— Under the old Code, tho certiticnto need 
not have been in the Magistrates own handwriting 
—Sicb W 15. 03 n>if See 7 M* 15 40 23 \V 15 28] 
0. When tho examination has not beon 
recorded in full.— -'Vhen the examnmtion of 
the prisoner hy the Magistiiite has nnt been record- 
ed III full so ns to include the ijiiestions ns reepnred 
by S 203 ( 8 3C4) Or I' C it innnot be given 
in Cl idcncc at the trial be furc the Court of Ses- 
sions under S see ( 287) witliout further proof 
— 2 B H 395 2B H 421 lifAry. 2n H 422 
OiiBu Rtip" 2 B II 42> 7 B H 60 But See 12 
C I. 120 

Note. — 'Vbcrc .1 Committing Al.igntrite f.iiltd 
to ncord the ixuniinatiiiii i>f the prn-nners nr 
to atte«t it IK rciiuirnl hj S 205 C 1' ( .8 301) 
and the Sii'Kins Judge rtfuvid to ailmit in 
evidence iiml nho to pn>lpiinc the cn»c for tho 
purp'i'c of lummonmg the M.igistmlc and taking 
ins evidence the Ili.’h Court rifii»<d to interfere 
-12 W 15 41 

7. Non-csmplianco with tho provisions of 

S. 304. -M here the proii-ions ef 205 Cr P 
C { 8 30l) are not ot»«'’rinl and tfiere is no 

certiheate hi the JI igistratc thst the etainimlion 
of liis uieu«e<l was taktn in tie hearing anil 
ID the jin-«pti<t of that of.i.r audllare ii no 
stall nil nt that tb il * xamimtiuri r fA- i- A - 
-fi/iH.enf >f ll-e iierw.../, a 8c*«i<ins Ju-l.-e ael« 
rightly in r< anting Ih'- eii'b-rr< nn I not all-.win,' 
It to ini to the a«<> ..or« 

12 W n 41 II U 15 K’. 
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8. Siguatiire of tho accused. — ^Thf 8i;^jturc 

nf tlie accu'cil person to a statcnicuk made nn'Ii.r 
S 361 Cr. 1’. (I. slioiiKl be nmlo in tlic iinni(><lt>ite 
presence ami mider tbe cantul cnnlrul lit IVie 
M.iiristrate liiniself. To take llic 8ii;iuitnrc nf 
the accused in un adjoinin'* rnoin befme n clerk, 
and not in the imniednte presence of the 
Jfagistnto IS not siilliciont compliance nitli 
the section [ Kit G^T3 A confession winch lias 
not been signed by the Bccii<etl {•» inndmis<ib1e 
in OMdenee against hint [10 It U IGOJ. 

S. Admissions by a ca-accusel.— ihc Admis- 
sion of an accused person cannot be taken to 
be coiroborative cridenco or anj ctidence at | 
.'ll! against anv bodi other than himself. S IV. H 
3*. 2 X P 3'lti Scold IV It U. SfW. It 24- 
2 j W n 4-3 lOB. 3J!i , 

10. Confession by a oo-acQ-Jscd.-lt the con. ' 

fes'ion of a coaeensid is iin«tippoTtcil hy other 
c'ldcnee its «m idontiary laliie (tmmst the other 
accnsetl) IS of the wcaCc«t kind.— f*«r Itiirih C J 
in 4 C 4.S3 (F, B ) . 2 C X. 74{3 3 11 S.> 10 ». 
3iy l.i B GO m 13 193. Hat 33G 7 A. IfiO 
IT 4 .324 22 A 443 10 JI. 3 U7 (P. B-) - 

7 M 102 22 M 491 It P. U UtOO . Uat S-e 
U' 0 C 32$ 29 A «4 

[Note —If it IS made lu Ids alisctici.*, lUc confc«»ion 
uf n co-accused is not entitled to any weight 
aiminsi an accused pcr»on —10 C 5»70. 7C. OS- 
19 1V It 37 2.1 1\’ It 43 1 n 473. 0 D 131 
11 li 11 190} 

11. ETidentiaty value of a confession of a 

CO*aCCUSed.— It lin« boon held (hat the con- 
fession of an aicnsed can be only talfn t«/e 
coiisiib irifioN against the ottier acensed and 
canniit be cinlcacc against them umUr KitOof 
the Indian Kiidcncc Act (]3 13 CG; 7 31 H. 
(ap) xr] Tlioagli the confcs'ion of aco-aecused 
IS cridence nsminst the other nccnteil, it can smly 
bo used in coirobointion of other independent 
ernUtuc It c.innot bi itself be the b.asis of 
the comutioii. and when supporteil by cirvnni. 
itantial evulcwce, the tatter mast !«• tulheient, 
standins by itself (o support the con»ic3h*n 
[24 W It 42; 4C.4SJ(P. B.): I A CGI. C73 • 
10 n 319 11 13 475 II B n. 196; 1 -M. JG3 

13\V,U 14] 

12. Court has no option.— it is imt optimiii 
with the prosecution to pliee on the record, the 
confessional statements of per..oji9 Irtalrd na 
accused [15 >1. 302] The exaniiinitiun of the 
nciiisrd before the Ma-.-istrate should be put 
lu ns eriJcncc in tlic se<«ions trial, irfcriAr. if M«f 
/ori.r,iJ'iin«f the r"-‘0,,cr [13 W It. G-l] 


13. Statement of tho accused must bo taken 
in Its entirety.— If the statement m ide by the 
nccusiHl fs to be used .gainst him, it inn«t be 
taken in its entirety [S\V It 38 • 25 3V. K. 15 . 
23\V. it 23- 1 lliir S 324 I Bur. S 327 Cr K 
lUof l^ss. .<J-f7U.I! 3^: 7 U*. « .S JOB I. 
.3.32 IH.t 7 '.: M \|.T , 110 ] A confession 

must be considered as a whole, but nherc 

Iticre IS cMitimc in coiilrrnliet ttie extenuxtiii" 


Fit- 
4 C 


urn it inav not be cnii«i<l,.reil 
fW I /fi.jyia. (|s.2n) .1 c ami 
(IV-lrt) 1 C and P :i'l7 . flrr 
and P 221. 10 C 873 Itat'JTO 


( I r n 1S72 
p tm. i:« I 
». i’lrtn- (IKlO) 
: SIlV.ll so}. 


14. Coufession by itself may bo basis of 
conviction. — The statement of a prisoner, 
w hether t.ikcn as confession cr examination, may 
l>o Ttceix ed as ex idence [ 5 W. P, 1 ] xoluatarx 
mid gcniiine confession i“ tepnl and iM/ifiriif proof 
ef guilt [7M'.lt.41}. .V prisoner may Lecon- 
eieled on bil oxvn . l Acrnfol ecufesfion [C 
W. 11. 73]. 

16. Approver who has forfeited pardon.— h 
is doubtful xrhethcr the deposition of an approver, 
taken before the Oumiuiltiri': Magistrate inay he 

used as ex idence "gainst his acconiphcos ou their 

trial before tbc Sc««ions Court, the conditiosal 
p.irdon of the approver having been wilhdrawa 
7 C. L tVi l.'l C. 1. 32ti ! Hre 22 C 50 

10. Proof of identity. — \ deposition by an ac 
cured person is inadmissible in evidence ftgaind 
him in fliitither priweciVmg, without proof of h'S 
identity [ 11 C .'M? : {'ftl-'iKi) 1. 13. 70: r.r 21 W.P. 
.3} liiit when? the ftccU«ed Ins admitted the 
elitrgc lioth in his exnniimtion and in his defence, 
the eonvietmn xxonld not be dicg.xl forwantef 
cvidmicc of identity [3 1.. 13 20S (209)} 

17. Illegal pardon makos the statement in* 
admissible. — Mhcie the stnteincnt is wvie by 
im aeca'cd j>cr«oii to whom nn illegal pardon b« 
been tendered his deposition cinoot be n«eu 
against him —2 A. 2C0 • 23 11 213: 5N. I'.Sb 
See 1 B. 010. 

18. Meaning of the term committing hisgis; 
trate. The plim'u “ Conimitting MagUtn'e 
in Ps. 28" nnd 288 is merely n compendious wsy e' 
nferring to the 3Iagi«trnte or .Magistrates who 
held tbc preliminar.T enquiry on which the codi> 
initial xva« made.— 31 M. 40. 

10. When the examination cannot be said 
fo be duly recorded.— Where an nccn«wi r*' 
#«n xvas induced by the pnl'ce to make n confe«s’on 
x>{ liuvmg iiikeix part in conxmission of an offeneei 
and the Committing AIngutratc ndmilted it lU 
exMlcnce and rramined the neen’cl ftlh I* '' 
nnd tbc nccused admitted it, htlJ tint the accused 
being examined nhoiit n confcosinii which was not 
ndiiiissibic in evidence, the questions nnd nn^wers 
to them could not be said to be duly reconhd and 
xxcre therefore legally in'idmissible in evidence 
under S 2S7 Cr. P C — 4 b. 13 24-4. 

20. Accused making a statement to the Jail 
Superintendent.—.!, slatcment w.is made by an 
accused person to the Supenutendeut of u Uistriet 
J.ail with II request that it might he placed on 
record, (lie had previously to this said to the 
Magistrate in answer to the question if he xM«hci3 
to wxako u statement that 3»c did not x\ ish to »lo so) 
The statement xv.xs ficM to be admissible in c'l- 
dcnce, under R. 2'57 Cr. P. C. ns evidence of inten- 
tion relex-niit to a charge under S 124-A. — 32 M. 
3 (45). 

21. Time for tendering the examination. — 

The ex.aminatioii of the nccustd fhoiild le 

»» Icjo.c the «rc..sfd in to vidiP "PO'I 

Ai. »(./. «fr— 2 Will 3(il S-e .M.x<lras Cnunnal 
ljulcx of Practice. Ilule Nu 241. 

22. Proccduro.— pef'ue cxaumuvli.msiin rwived 
m cvidcnn’ under .R« 2^7, .*.0') Cr 1'. C «’r S 3 5 
of (he Ex iilenco .tot, care must bo liken to sec 



38] 


rvinrs'cr ni\jv at i*i:i:iiMiv\r.A evqjtr^. 
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nllierwi*o sfrietlr i>rorc<I Siicli r\ui>iii^tion« , 
when not so ttwive^l aro fo f «• 
pmrrf-liiiyt in the prfhi'tiiiiini fn-j’iini nn't niinotwl 
to llie rt^ord of tlie trial — \\ilkin« Jl-I I 

i3. Statement need not bo read out to tho 
prisoner,— It is n.it nrtc««arT for n Sr««ion« 


Iwt}!o to rrail *'«l to coofooion^ loniV' 

to IlieiH iH-fiirc n MaK'-tmto, and ask tliom if tlipy 
hato any olijcrtioii t" tlic rocojition of llir-o con- 
fessions Uic ctatuinnlion of jin«onois lirforo a 
Maftistraic is to bo rccciicil in ctulcnci’, and tlio 
nticstation of the Mapistmtc is {-rimo Uirir (iroof 
of the oarcttinslniiees — 14 )V l{ 9 


288. The eticlonce of n s\itJic«s ilnly tAkcn in tlic prosenee of tlip ncciisoil bofoto tlio 
vidence piren at preliminary coiumtltht" Magt-stralc »na\, in tbe il»<teyotvon of Ibe pvesiilnii; 

imry admissible. Jiiilgc, if snrit wiliie««.is ptxxlticotl timl P\aminPil, bp tivali'ij 

I etidpiipp in tlip rasp. 

Pi'Ojmsptf «iiiPii<f iiipiif fo f/ip jwrffoH.— fn section 288 of tUc eaul Code 

{•) r-ii flieiroiiN "ihihj loU'ii III Ihr ni the itrcunl tr/«<e thf coiH»i>/tM»7 ili'yi-liiitf' thr itnuli “ihihi 

'iirilfii III the ^iir.encc of Ihe ocp««ii mii>I«’i f \l III ' '■hull ho t-Hh^hfulid , 

(<0 After the tiords “a« et idence in the case," fAe wiMfs /oi ull sh.iH he nilded 


ARRANGEMENT OF NOTES. 


S 2X9=5! 219 (lhT2) ns aimndedbi \a\f, of ix7J 


1. Obieet aoi application of tho Section.— 

(!) Object of tlic section 

(2) R 2S9 (loos not lit donn tho mine or tveipht 
to he attached to' statements admitted iindet 
the scot inn 

(1) Tho object of the I.ogislatitrc in framlnp the 
section 

(4) Scope of tlie section 

(G) "Application of the section 

(C) Lepitimatc use of flin powers under the section 

2. Rules for admission in ovidcnco state- 
ments before committing Magistrates. 

(1) Conditions precedent for admission. 

(2) Evidence of nil witnesses cxiinincd by Mapi* 
tratc cannot bo admitted in a lump 


' (1) (>|>|>oitiiniti of CTphnntnm must be ptri’ii 

I (I) The rules ilbutrntcd nnd cxplniiicd 

I 9. Use of statements made before com- 

' Icr S 2SS is 

1>J uuics uir usiiip Ktiiiements under H 2SN 

4. Frocoduio. 

(1) When the nitne«s is absent 

(2) 1‘rocedure pielimiimry to ndiiii'««iiiii undi'i 
R 299 

(.)) rroeediire when statements are intnidiiied 
bv ihe defence 
(t) (loneinl 


1. OBJECT AND APPLICATION OF THE SECTION, 


(1) Olfjrct of the Section. \ 

Object of tho Section.— This section is in- , 
tended to proiule for the continpcncy that may 
ari'c when a wiliics*, who is j<ro<fi(ep.I beferi* 
tlip Conit of Session, liolds back iiiformntion 
nnd oiidonee and tells n difoioul /luit/ lothnt 
whicb he pare in tho prcliminarj inquiry before 
the .Mnpistmle It is only in eslremr eases «l 
delay or expense that the ^M-rronnl attendsiiee 

of a w itnoss before the Court of ScMiim ahniild 
dispensed with nnd the osidenre Riion In him 
before the eommittinp Mat’i«lmle referml l« 

2 \ r.m soo 7 w R s 



ati-l snny J e } .e/. ire.l l-i tke st.iteieeht te I V 

nf r'e i„,t n ptotement inndo on nny 


other occasion cannot bo used •■Tee).t to 

eormUiimte or coiilrndiet the emlenie Riu-n bv 
him at tho trial 22 M -I 279 
[Note For esamiih-.stniemeiits made by witnesses 
to Adsomles or PliadiT* in their rliambers — 
a Itiir T .'ixj 

d) .V. 9.V.V rforx lint liif/ ifnieii the • tiliie nr 
irriyht to he vllfirhrit in MtiitrineiitM 
otimtttfft initler the Seetlon, 

3. There !• iiothiiij; in Ihe .‘-eelioii nlneh jirc ». 
rnlies the raliie rr wocht In lie allsehe.! to (he 
esideiiee n.lmilled (under the reetinn) ttnee adniil- 
(e«l, Ihe |.o«er iriirn by this *erlii-n in resiVTl of 
Ihe esulem^ is (shsiiateil, the diM-rc li.-n of th<* 
Jii.l^re < tlrndinc only to Ihe quest mn ssliethrr (he 
fernirr eri.li jiei- is to t-e In sl< d as eri.h nee in ll,.' 
rase Otire eilniitle.I il it os t/.e •imr 

aitb all s.ll er esi-tr i.ee 111 11 ca.e, Il at is to tar 
it is f'» e.'t'siil.-nsl l,r 11 e jury or I r the asses' 
»«rs aid tie j,.,t .,t . ,'f 
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SCOPE AXl) Al’PMCVTIOy 01 TlfE SECTION*. 


ns pirt <»? llif> mnterinl upon wliicli ll»<* 
\ciiliet or the findni'' is to he piien. TIic 
the previous CTidcncr is a matter entirely beyoinl 
the Feope of the Section, ns it is also of the 
E'idonce Act It’s raliic is .n iinestion in the 
jiirticnHr cn«e for llift jury or for the nssessors, 
subject to the directions of tlie Jnd^jc in snnimiM^ 
up or for tfie Jud^e, in cases n heie he 5s n Juc)|?c 
of the fact lictiior any poi tion or the wl ole of 
the cndcn^c thus ndmitled is eiititle«l to credit 
and if 80 to such a dejrrcc that a conxiction mnj 
he haBcd upon it rviioll}- or in part, are rerj- impor- 
tant fpiestinns for tlio j'liij, or nssessorr, or for 
the .lotlpe os tlie case mni ho, hut they nre in no 
way affected lir this Section — Pi'i Ploinhtt J in 
Til P It Ifcsr 

(0) Thv oh)cci of the Let/is7ftt»i‘e i$i 
fraininff tJte Secfioit. 

4. “ It .i]tpeais to me that the Le^fislatnre in fiaminff 
this enaitment desired mciely to anthorizc the 
Court to tihe a particiihr statement made by n 
iMtiiC's before the Conimittio'; Magistrate ns the 
ti III' statement, noMitlistandini* that it was denied, 

111 .1 -tiiti'mcTit inconsistent therewith was made 
111 tlic witness before tho Court itself, if the 
Couit eoiiM SCO from the ciiil nco of tint s-ame 
witiicas before itself, or of other witnesses before 
itself, t)iat the original statement was siortHy 
Ilf belief, ngf thut the CoMit 'JioMfd diVcoMl iihofly 
Ihf tcslimnnv fii n itin>'-sc« oHfii fic/Kie it, n>id h<i«e 
ircoMMe fn f/,e ft"/inin»i/ oj (fit ti/mr 
!''»« i/iiCM e/^itiftnc before nnolhei judiCiVif o^cci 
on the oecssion of making the iosestigation 
proliiiiimrs to final trial The discn'tion srhich 
IS lonfcrred by tlio passage 'if the Court tlimls 
Ilf in ti 2i‘)(-*S 2h8) is to he cxcrci«cd upon 
siih'tJiitinl materials riglitfy phce<I lieforc tho 
Court and resson.shly sutflcient to guide tho I 
ludgment of t]>e Court tn the trnth of the matter 
and not ns, was tlio case hero upon mere spcciiln- 
tion and coniectiire.”— J’t i Pheai J in 12 1) h 
(.ippx>-lG 

f-#) Scope of the ,S'rcf/o«. 

6. S 2SS IS not mtenilod to be used for the purpose 
of enabling the Court to take a w ilness' dcposi* 
tion bodily from the coniroitlmg Magistrate’s 
record and to troit ,it ns evidence bcfoie itself 
7 A 6152 {-fis) A N 3i0- 2S A.6S3 . 21 A 111 
1 C X 40 12 B L (ip) 15 • 27 C. 205 : 37 P B, 
1917 12 M 123 

[Note.— A Court of Session is not at liberty to 
ground it jadgment on the depositions tnlen hr 
the Siigistrnte without taking the evnmiintioiis 
of the witnesses afresh —21 IV, B II] 

0. ConTictioQ cannot be based on state- 
ments • boforo committing Slagisttatcs 

alono. — S SSS Cr. P. C allows evidence taken 
before the committing Jlagistnle to be trcate<l 
ns evidence 111 the case but n consiction Imsed 
nn such oicicnco alone will not be jn*tiiied — 
21 A. 211 t But 691 . 12 M. 12.J-21 tV. R. 11 
21W. U.pi. 

7. ETldonco odmittad under S. 2S8 Cr. P.C. 
in corroboration of a rotracted con* 
icasion. — r.iiilciico hronglit in tinder S. 2SS 


[Sec. 

Cl. P C tannof he nccepted ns a proper curro- 
bomthiii of n confession made to n Magistrate 
and ri'tractcd nt flie Kesoions trisl, c«pecnll/ 
when the coiifcsslon was not voluutary.— 27 C. 
295} 21 U*. It 49. 7 C. X. 315; 12 M. 123 
10 M. 295. ir,P.W. 191.5 1 B>if acc 19 H 72S 
2.1 II, 31C • 20 A 13.3 . 21 M. 6.1 

(."i) of the .Section. 

8. S, 288 does not apply to statements 
recorded under S, 164 Cr. P.C.— state, 
nients of w itncpses rcconJcd under S. 104 Cr P C 
arc fldmiaiihle under the proviafons of 6s 145 and 
1.5 j of the Bsidence Act for the purpose of 
contradicting the slatemcnts made by tlicm in 
Court hut they nre not admissible for any other 
purpose Tiiey nre not statement* to which the 
proiisions of S 2kS Cr. J’. C. apply. — i" O. C 3C3 
13 r. >V. IfllS . See 23 C 301 • 7 W. B, «. 

0. S. 288 docs not apply to statoment 
boforo investigating offleer.— Where # 
niiness makes n statement to a police omccr cr 
to on inicstig.iting Magistrate, it is no erideoce 

ngniisl tlic nceii»ed, cicn if the statement before 

the iniestigat/ng’ J/agistr.afe be made lO tic 
pifsenve of tho ncOQsod; for 6 2M Cr. P, y- 
doe* not apply to flio case as it is not nisae 
before n coiiimitfing Magistrate or o MogisWte 
bolding nn enipifry under Oh. X^'IH Cr. P.t. 
A direction by the .Tiidge to tho jury that soen 
n statement Is strong evidence against the flccaseu 
is misdirection —SI M. 127 r 12 B. B C63. 


* Mtt, 111 tin.* oi'BsioiiH iriai, uetauw. n‘«“o 
nccompliee, ho is none tho less n witness for to 
purj>o»cs of tliat section —14 1*. B. 

352 • See 1C C X. C09 t 8 S. 201. 

11. Evidence taken on commission.— Evldcn^ 
taken on commission issued by the h*"' 

‘Pictidenci Mngi»trnte during the course of s° 
eniiiiiry esiuiot be used ns eMilence at tlie 
Court Segsinns undoi S. 50“ Or. P C. or 6. 31 o 
the evidence Act.— 19 C. 113 

12. The section does not 


. Statements of approver before comjniM- 
ing Magistrate —Pardon was tenderen 
by ft Magistrate to one of several persons wtio 
were being tnt'd boforo liim tor ilncoity tbcpxru<''' 
was accepted, and the person to whom it was 
tendered innde .T ftatement ns a witness before 
theM.sgi8U.ste Tlic ense having been commitMa 


X. !6«) fHl) A. K. 71. 
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288] MtMi<siov IX Mim.sTKor rni.viois 


(0) lA'f/Uliimtr titrofthr imtrrrt initlr$' 
(hr nrrtfoti. 

14. V&luo to bo nttochod to doponitions 
ndmllfod under aoction 288 .— .*^dc)i iJrjw*}. 

tion< nrp on tlip snme fcxitmfr tn tlie otiitr r»i. 
tlenet' on roonnl [JS A. 0.1.1 : 51 P 15 I^S7 ] Tl.o 
ilopomtlon of n nituc«« InUrn l.oforc tlio eommil- 
tine mAciftntp if mlniittM t»t tlie »o««ron< tml 
nticlor R 2^S Cr 1* C cm l.c rrrnl «« i>ul>»tnntiTO 
CTMcnco in tlic Riicii rriJcnco mny In* 

n<!Ml Qs mueb in favour of tho dofoneo as 
in support of tho prosecution.— 21 M. 414 
16. Logitimato uso of tho powors under tho 

BOCtlon.— There* c.m he no question tliit pn-eion* 
fUtomentf of mtne*^ maj l>c nclmitteel in erideneo 
to contradict him hut tlie n«c of »acli n Btatemenl 
M Riili«tantirc erldonee of the fact* (illoecd by the 
nltneuR on the prior occnnion is frAU^ht nith the 
preatestc'il and couhl nexcr ha\c been Intended 
by the Ix‘v*Mlature.“22 A 41.' IOC X. ccxlin 
hat 720 n>ft Sff n O I.. .13 

16. Whon tho Sessions Judgo is bound to 

enquire.— Oeenf cnnlioa is enjoined on the )M>rt 
of the .Rossions Jodj^es before acting under B. 2SS 
Cr. r. C. It Is improper to bring on tho record 
vithout further enquiry tiie cridcnco of a witness 
before tho committing Magistrate who s.ayt that 
his csWcnce m tUo Irfiwer Court wosguen under 
pressure and throat li> the police —4 C X 49. 

. -7 0 X 34.‘j. 

17 Statomont of wltnossos in a difforent 
case.— S 3RS docs not apply to former ststements 
made by witnesses In a diCfereut case incrimina. 
ting tho accused in his absence They can be used 


18. Tho words “dulj taken” in S.288. — Where 
tlieroniiiilttiiig Itngistrile refused to nllow any 
cpo«« essniination of prosecution witnesses during 
the judicial enquiry in his Court before commit* 
ment — Md that tlieir depositions could not bo 
trs*n(etl At eiidcnco At tho sessions trial under B. 
2‘'S Cr n C.inas much ns they were not duly 
tnten within the meaning of that section. 

21 C. fll2 Hut S'f 12 0 X. 1014. 

10. Tho application of S. 288 Is in the dis. 
crotion of tho Session Judge.— The pnr. 
|io«e of B 219 Cr P C (—2^^) is to make deposi. 
tiona giten before .Magistrates in tho preliminary 
enquiry esidenco for the j.iirposcs of the trial in 
the Court of session only when tho Sessions Judge 
determines, in the esercise of his discretion, th.nt 
they ore to be used in tins way, liutnc think 
the esercise of Ids discretion considering it ns a 
matter of fact or law is open to reriew by tho 
Court of Appeal U hen the case is under trial in- 
a Court of Bcssion, the Sessions Judge has the 
depositions glcen in the Magistrate's Court before 
him 1/ he fimli that Ihe tlulemeiit0 6/ the iritne*tet 
in hill eira C-'ovi t tbjfr. nialerialli/fiotn thone preu. 
o‘«»fy made ty the tnme Kiltiette*, it i* hn dutjf (n 
etamtne thtm as /i> disci rpanciss and this is more 
especially his dutv whon the prisoners are 
undefended and contradictory testimony Is 
given for the prosecution Hut if he thus examines 
the witnesses he eiigiit (See Taylor On Evi« 
donoe 6s. 1300 ouU 1301 aud the Indian Hrldoneo 
Act B 155) in onbnary cases to mako tho doposU 
tions upon which he has examined evidence in the 
case * * *. If the Seseioni Judgo has omitted 
to examine witnesses on obvious nod important 
discrepancies in thsir statements this Court will 
in general, direct that such examination Is mado,” 
— IVi ll'eW J in n n. H 281. 


II. RULES FOR ADMISSION IN EVIDENCE OF STATEMENTS 
BEFORE COMMITTING MAGISTRATES. 


(1) CouflttionK pvecetlcnt for atliiifHftloii. 
20. (1) Tlie evidence must linrc been recorrlrd tn the 
pifseiice of tAe accii-ied by the Committing Slngis- 
trato— 35 A. 200 • 21 A. lU • 3 P. R 1901s 21 W. 
R. 5 23 C. 301 • Rat 729. 

[r-* — ’ 


21 (2) The witness whoso 01 idcncc is sought to be put 

— - .1 * ... • I _ Court 

' ■ * ■ 1 W. B. 14 

■ ; 5 C. 95 Ss 

■ ■ 23 P. R 

[NotO.— But when the witness was osain examined 
by the Cominitling Magislrate in the presence ©f 
the accused and admitted his former statement 
recorded in the absence of tho accused as true, it 
miglit be regarded .ss incorporated >n the reconl— 
3'. A. 200] 


22. <• *«'*' 


23 (1) Ihe particular passage or passages in the 

previous deposition with which it is souglit to 
contradict the witness must be put to him — 7 A. 
602 s 4 C. X. 49 s Set 31 C 142 (F. B.). 

(2) J^ritlrnrr of all examlnetl 

by (hr Ttlaylntratr eamiot be 
atUnittetl Intt timip. 

24. Tho section does not authorise a Judge to admit 
tho evidence, before the Magistrate, of all the wit. 
nesses or a nnm>>er of them together, thereby 
catutng a complete change of the course and 
practice of law especially laid down in 8. 2S8 Cr. 
P. C. [9 M. S3]. The section oppliea to 

indivldus! witnesses each car* ' 
itself 
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or PREVIOUS srm.^tr.NTs. 


31. Admiaaiou of atatomont of approver 
made boforo the committing Magistrate. 

— A c(i8e lm%in}' bfon committoil to tlie pcs'ions, 
tlic np{iro\rr tot.iltp rcpinlutod li!a statement 
before ttio committinf; Magistrate— that Iiia 
rcputlintlon did not present tlic Beasions Court 
from eonsidenng the evidence of the npprn\cr 
under the provisions of S. 2SS Cr. P. C.— 21 A 175 
G C. L. f>S. 

32. Doposition must bavo beon taken in the 

prosonco of tho accused.— Tiie confession of 
n witness in tho shape of a former deposition 
can be naefl ns evidence against n prisoner cnlv 
on the condition prescribed !>/ 219Cr. 1*.C. 

(— S 2SS), tint is it must have been duly tnlen 
by tho committing odiecr in tho presence of _tbe 
accused. Tlie certific.ato of tho Magistrate is a 
y»imn/acii evidence, under R. PO of the E\idcnce 
Act of tlio circumstances mentioned ^\ ith reference 
to the facts necessary to render the deposition 
ftdmi'ssible under S, 210 Cr P. C. — 21 IV. B 5 

33. Wbat Iho word 'oxamiood’ in S. 2S?. 
means. — S 2SS appears to eontemplata that a 
witness shall be first evamiacd and that tifter lint 
his evidence before tho committing Mafristrate 
may be treated as evidence nt the sessions It 
c.annot bo said that the mere esamination ofa 
wiluess ns to whetlicr he made tho depo»njot* 
before the Magistrate is an ‘examination’ witliia 
the meaning of R, 2S^ The section docs not 
onthonse a Judge to admit tlio cudenee, before 
the committing Magistrate of all the u itnesscs or 
ft number of tlicm logfl/ier even with the conieal 
of both the parties —9 M. M i See B H. Il< 53S, 

34. Portions of depositions sought to be 
brought on the record roust So put to 
the witness.— The JuJgo |I bound to 
the witnesses whom he proposes to contraditt by 
by their statements made before tho committiag 
Magistrate, then hole or such portions oftheit 
depositions as ho intends to rely upon m his 
dceisioD, BO ns to rIIokI them an opportunity of 
explaining their meaning or denying that they 
had made any such statements and so forth.— 7 A 
802i Hee 11 B 11. 281 [Pu 1I>«1 J.] 

Use, OF STATEMENT MADE:BEFORE COMMITTING MAGISTRATES. 


[ Sec. 


'^(3) Qjiftovtitiidii of tuitet 

bp f/iven to ivifuesH, 

26. The Judge is bound to put to tho 
witnesses, whom lie iiroposcs to contradict 
by tlieir stateinents inado bcfoie the committing 
Magistinto, tho wholn or aneli portions of thou 
depositions so as to nffoid them nn oppnitiinity 
of evplaining their moninng or denying tWt they 
bad Tuado "mcii statements and so forth. — 
, 7 A 802 4 0 K I'l Scfl.Ol C. 112 (F.B.). 

(4) The rulc‘> Ifliistvofeil mnl cTplttiuftf. 

26. Whore the witness did not rosile from 
his statements made boforo tho com- 
mitting MagistratO.— Tlio ndmi^ion of anch 

'deposition by tlic Scsnona Judge under S 2S8 
Cr P C w.is impiopcr — iC 49. 

27. Great oxorciso of caution necessary. — 


committing Magistrate was gum under pressure 
and tiireat by tbo police, the Besslons Judge will 
be acting dircrevtly if lie first makes pome 
enquirv by examining tho pobee-nHicor as to the 
restraint, aliicli tho prisoner alleged to hare been 
used in obtaining the statement. — t C. N 49 
Bat 900 7 C N OH i See 21 A 17R . 22 A. UO 
27 0 203 

28. Procedure to bo followed In admitting 
' statements of witnesses under 8. 288. 

See V Proccdiiio (2). 

29. Biscretion of tho Judge.— Depositions of 
witnesses taken before the committing Magistrate 
may in tho discretion of the Jiidgo bo admitted 
in ovidenco at the trial of tho accused in the 
Ressions Court. — 28 A. bS3 

80. Bepositions taken by tho committing 
Magistrate.— caiin'ut be admitted in evidence 
‘Hitliont examining tho SMtnosscs afresh b\ the 
.. Sesrinns JiidgO —21 W. U, 11 : 30 M. 109 

III 

(1) J'fitIcucP broiif/ht on record under 
S, ass fs Miibetaiittre evidence. 

35. Evidence brought on the record under S 288 Cr. 
P. C. must be trc.iled ns substantive evidence anil 
.llicre IS nothing illegal in basing th® comiction on 
not think 
on sneb 
npport it. 

, , pccdingiy 

dangerous Pei Fcoll Bimlh ond Ifnui.tiia!/ J. J — 
37 r 11 1017 .11 P R lfiS7i 28 A 083- 22 A. 
141 . 21 A. 11 1 • .V. K. 3M .. «nt 89t 

[Note— Tlie eiiiloneo cm be road as snbatantne 
- , evidence and may be used as mncli in favour of 
.. ibe defence ns in snppoitofthe prosecution — 

30;' In corroboration of retracted confossjoui 
• — Endriic" broiighi ill iiiulor S 288 Cr 1*. C 


cannot be ncceptod as proper corroboration of a 
confession made to .a Afagistratc and subscq'icutly 
retracted.^7 P R. 1917 i 12 M 12J i 2 176^609 
(72-’92) b. B, 497 (19S) 27 C. 293. 

(2) Sfatenients before coniniUtliif/ 
trette re 2 >udi(rted at the trial. 

37. "" ■ ■ * 'it- 

ad 

he 

Sessions Court but transferred under S. 2S3 Cr- 
P 0 to tlio record of the Sessions Court, have no 
evidentiary value at all — 15 P. W. 1916i 22 A. 
415: 12 M. 123: Rat BCG . 12 B. L (np) xv. 

38. Conviction basod on repudiated etato- 
ment. — A conviction basod solely on ovhlence 
given by the witnesses before tlio committing 



MuH ntfl'Itt. 
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Marlifnto nti'l iTtractt'<\ lij tlinn ntHrctrwli* 
Mnsn»la5nat)lr. — 51 P. H. Ihs" : 17 1’. 11 ll>lU. 21 
A. Ill 1 2S A. r.M . Hit 8.')! , See Hat M3 • Hat WO 
2MV.R.4'>s 12M.123! 2Wcir371- 7AWJ2. 
S«2t A. 173= IOC X. eexliii. 

[Koto,— Where the ftntement of n wilne*a l»cf«»re 
the conimitlintr Haeistntc wna liroiiifht o» the i 
rcconl ns evidence nnder fi 2SS Cf. 1’ C hy the I 


could be relied on . hel 1— tint the Sessions Jtitl^ 
did not sho'V a projier (li*crcticm in nllonin;' the 
former sbitonieiit to be troaleil ns oti'lonco — 

7 0. X.3k>J 

10. Repudiated statement must bo cor* 
roboratod in material particulars before I 
being acted on.— The evidence pivcn by n 
witness before the committinff Ma;ristratc nnil 
the Coroner as Imvinv' actually seen the accused 
murdcrinp the di. ceased was wholly rolnwtcd and 
repudiated before the Court of Sessions and the 
witness averred that the former statement was 
gisen under threat and coercion //cM. that tho 
evidence before the Magistrate could not bo trcaloil 
as substautivo osidcncc under the section and 
without corroboration on all material particulars, 
the accused could not bo coiiMctcd — tO 0 N 
tcxlm [23 A. +43 Td. ] 

(3) Itnlcs for tiiiiitf Mtfdcmcntu itiidvr 
S. 2SS Cr. r. C. 

to. By counsel for the accused.— Rules— The 
counsel for the prisoner, lu a sessions trial, is not 
entitled to refer to the depositions given licforc 
the committing Magistrate for the purpose of 
contradicting the witnesses m the sessions trial 
without having drawn their attention to tbc alleged 
contradictions in their depositions before tbc 
committing Magistrate and witliont giiing tnem 
an opportunity of explaining — Pei J‘)in*ep <> C J 
31 C 142 (F. B.) [oi erruling G 0. L 390) See Kat 
343 11 B. II. 281 . Con 5 W. U 54 


41. The ovidonco must bo that of a witness. 

—The criilcnco of a jierson taken in the presence 
of tliO nccHSCil, who, being found implicated in the 
crime is committed along witli the accused to tho 
Sessions cannot be used uiiiier S 2SS in as mucli as 
the person is not a person produced and examined 
ns a witness in the trial « itliin the meaning of 8. 
CSS— 23 r. 11 1SS3. 

42. Proforonoo over statomonts made at tho 
trial. — The lestimoiii of a witness given before 
the comniilting ^tagHt^ate may by special proii- 
sions of S 2SS Or 1’ C be accepted as substantive 
evidence if he IS c xamincd at the trial before the 
SosMons Court, anil may he jircfcrred to the state- 
ment made on any other occasion by linn, but 
c.xiiiiot be ii<cd except to corioborate or contra, 
diet tho evidence given by him at the trial — 3G 
M ISO 

43. Statomont may bo used by Judge in 
favour of tho dofonce.— buch ovidenco may 
be used as mneh i« /niioii oj the ile/cncc, as of tho 
prosecution and the power of the Court is not 
restricted to permitting the production of the 
CMdcnco before tlio committing Magistrate for 
the sole purpose of contradieting tho witness at 
tho sessions trial —24 M 414 14 P 11 180J 
See 3 P R 1004 

43A. Peforonco to statements without 
making them ozbibits.— A Bcsiums Judgo 
h.iving read tu the jury deposition of witnesses 
taken before the Comimttiiig Magistrate, which 
did not appear to haxc been c\er read over to 
them, and xicre not recorded in the Sessions trial, 
the High Court draw his attention to S 146 of the 
lindciice .kct and asked him to note for his 
future guidance that alien ho admits stieli state, 
meats lic should record tliem as exhibits in his 
own proceedings —Rat 924 

44. Usooftbe statement in appeal.— CTulcss 
the appellant shows tliat tlic cudenco taken boforo 
the Magistrate had been ii*cd in cvidcnco m tho 
Res-ioas trial, the c\idence cannot bu referred to 
m appeal — SB L (iiip) Ixiii 


IV. PROCEDURE. 


Cl) ir/o-n the 

46. General Rule.— It Is only in extreme cases of 


Note.— The deposition of an absent witness is ot>l\ 
admissible when the prisoner 1ms had the ngbt 
and opportunity to cross-examine. [21 W. R 12] 
A Sessions Judge acts inipioperly — in excn«iDg 
the attendance of a matcrml witness on the 
ground that his attendance could not be procured 
Without an expense of Rs 500 (which he 


45A. Doad witness.— Will'll it is proposcd to rc-xd 
ns evidence the deposition ol a witness alleged to 
bo dead, the dc.ith of tlio witiie'.s should hrst 
strictly be proied tinlosb it n admitted on tho 
other aide and the rc.xding of the di position not 
objected to IB L (ip)50 

(2) ProretfiH’e prrliiiniKtvi/ to (nfiiii-ixioii 
of t>fnteiucnt'< tiiuter S. 2NS C'r. P. C, 

40. tVlicn a ReSsiou Joudge admits a deposition of a 
witness taken before the Committing Magislmlo 
as eviilciicv in tho trial before ■ Sessions Court 
under S 2 ''S Cr P C , lie xhould id bis proceedings 
dtflinetly note Hint he /io« ih"i' «•' pud gnc the clc. 


to a previous depa«ition, the pxrts thereof to 
which the cross-csamiuation is directed chouM L-r 


tt'ltiiebs In (ibnciiti 
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[See 


set out in tlic JuJjre‘s uiicutc of iLe proceeding 

t)i<- tlciVilfioil lirci HOl in IibcA Cl <•0*^, Ic 

tnatif a portion of thf fi iJfnoc in the Sc«»iaiiJ* four/ 
unless the Govermeut pleader desires that it 
should be so recorded or the Ses«i'onsJml<rc adopts 
It under S 2SS Cr. P. C.— Rat 313. 

(3) Ti'ocediirr if/ifii the ntntemeut* 
are introduced ittio the recot'd 
hy the defence. 

47. The pleader or counsel for the defence of the 
accused mar introduce, ci' port «/ At < c»i»-» ri i«fi nee 
a previous deposition made by a tiitne^s and in 
that case, the depositions inn«t be numbered and 
translated in the niinntc of the proeeedJn "*:. — The 
pre.ccMfiiij rouH'W or i‘?e<ider hn> o r»yltf i» «ncJ. a 
eij»e to 9He»t(0n the iritii/s.' CIS to the oppurant di*. 
« .-rpiiiiors ond coiiintdirhoiis hetirecH tkr tiro rfute. 
«ir«t' • • A vritness may he croS'-esaniined on 
endenco prenonsly piren by him without the iu. 
trodtictio » of the previous deposition as etidence 
bj ihe eross-cxaminius counsel Bnl before c^on. 
tradiciiD!' the wjincss in this way. ).»« aftrnhon t« 
tii hr rntlfd to the ffirt of the ff,nt i* to fo 

ii'rd foi t/iM pterp..*. The Jnd^e may mjairc pro- 
duction of the document and then ovc it nt his 
discretion. A cross.exattumtion is necessary m 
order to introduce the olleged contradictory nnt- 
inc— Rat 543 Rat 313 f(»c*r.>riM«n)j 

Rat 730, 

Oetierul. 

48. Question as to admissibUity should be 
determined imediately on tender.— ivhcn 
the entlCBCC of a witness given before the commi. 
ttins Masi'tnto is tendered in evidence, the 
Si'ssmns Judge should eon$i<Ief and determine 
the question of its adiiii^ibiiity thoH a«<I Ihtre. 
If he admits the same, he shunid record hi< 
reasons —1 U R 13<1 

49. Comparison of the tvro statoments.— 
The bvssiotit Judge should com}tarc the deiK>- 
sition given before the Magisimte miih the 
deposition given Iiefore him, so as to enable him 
to put iinestions in cross examinntion. the answers 
to nliich might clear np discrepancies or /'o-uflly 
flint Joclt farouritlte lo Ihr pr\"in'r. o W. K o4 

50. A retracting witness is not necessarily 

hostile. — The mere f.icts that at a scissions 
trial, a witness tells a different »torT from that 
told by him before the Matristrotc mule 

hriii nrcc’oritij The projier inference 

to he drawn from contradiction* in the whole 
texture of the store is not that the witness is 
hostile, to this side or that, bnt ttiat the witness 


it one who ought not to be Whcxctl uali-S' sup* 
ported by other satisfactory cridcnce.— 13 C 03 

61. Witness must be regularly examined.— 
To read n previous deposition of a witnessaaJ 
then nsk him if it W.7* tme, irsloaJ of regularly 
examining him, is irregular. Such a procedarc 
amounts to putting a leading question to the 
witness, and also is an implied intimation list 
the Kime storv is expcitcd from him again.— 
0 C. P.33 • 2 S'. P 100: t». S. SO - IT. R (sp)3S- 
13: 1 • See •• W R. 11. 

62. Judge should intimate his desire to 
admit a previous deposition to the 
prosecution and the defence.— Bifor' » 

Jndee presiding nt a Crimiml tri.il can use, *3 
eridcnce, on which in whole or in part to form b’S 
judgment the deposition of a >' itncss taken befor" 
the committing ilagisf rate, /ic i‘ 
ihIcuHi’I/, cr the pos«ibility that he may dot's 
be known to the acen«cd and the prosecnt.onin 
order to .-iffonl the iiceii«cd and the prosecarii® 
an opportunity for testing such statement bv 
cross-eximinatioii or otherwj«e dealing with snrt 
eiatemeat ns Jiart of the ca«c which lijy be 
taken into consideration by the judge. OiaM- 
wi«olt is impfwsibte for the pro<>ccation ory.e 
defence to deni with the matters which may jnBa- 
cncc the Judge’s nund m coming to a decision 
(’HJ) A N. 25t3 

63. Depositions not to be referred to till 

after the witness has been examine^— 
The former deposition of the witness ^ 
rradKT-rc fnl.Ny fii* eiiilfoee. After taking the 
ftvsh evidence, the former deposition may be 
referred to to refresh the witness’ lucmory? |a 
obt.iin Lis ctpLination of the di«crcpancics or to 
coulrudict his present testimony.— [1 It. I4J- 

The deposition of a witness before the conimirtirg 
Magistrate, ought not to bo n-fcrretl to m ms 
cvniiiioatioii in chief [IJ W. R 19 6'V 24 i». 

R 11 : o4 P. R. 1SS3] 

64. Eight of ■ 

ing used ' 

i:)>ou whii ' 

inspect a 
ft witness 
benefit of 

of the facts. (2) to check the u-e pf improFt 
doeuinents and (3) to CDnqcire Ids oral teatimon.'’ 

with his written statement but I doubt whether 

he IS entitled except for their {<i*'tieul.ir pnrp<^e 
to question the witness as to other and indoF“"* 
ent matter continued in the 'amc series of wnt- 
ings — i’c. Field J in 6 C. 73*>. 


289. • (1) ''lien tlie C'\.iiiun.i(i«>ii uf Uie witne'-scs fur tlio pi-p^ccutiun ait'l tlic cxnmin.itiuii 
Proe-ciliirc afttr examination of wit- «»”) t-’f il'v accD'-wl are ciuiclnilwl. the nccuvetl I'P asl^cxl 

n.«! for pro-eciition. wIicIIht lie menu*: to nilJiice uxiilencc. 

(i) If lie tli.tl lie il<ws not. tlie pnwfeutot may snm tip lii- cave ; uml, If tlie Court 
txitiviilcv* that there is tin v\ hlfiice tliat the actn-cil committeil the uffenec. it may tlien, iu u case 
triixl with the aid of in-oiinl a hinlili", nr. In a cavi' tiieil hr a jnry, diivci the jury to 

ixluiii n \tiilhl of not guilty. 



irf>cil>ini. \»T»n tuMUflnv «>» ico^icrnos kvM)KN*ck 
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S3S 


(3) If tlic aiv-it'cil, tir hi»\ one t*f net nstil. tint lio iiiuui<> to juldiico c\ idi'iico, 

and tlic Court c\>nviilcp< tlial tlirn* i" m* tvuliiirc tl»at llie nccM>*i'iI coiinuittotl tlio tiffciu'c. llic Court 
may tlicn, in ft cavf Ini'll aiitli tlic nM of nive«*vors, rcconl n linilinjr, or. in cft'se tiiril liy u jnr\*, 
direct tin; jon* to n-turn a >cnHct of not jjiiilly, 

(/) If tlic ftccu«cil. nr nny one of •-o\cral nccuxiil. xa\j. tli.it lie niciui« to nddiico cxulence, 
and tlic Court miividcrv that then' n c\i«lcncc that lie cominitti'il the offence, or if, on In'; miuiijj 
that he docs not mean to adduce c\ idenre. the pro'-eculov sums up hN imsc and the Court consulci-s 
that there is c^^deIlec that the accu-cil cotnmilti.il theuffcncc, the Court shill rail on the accused to 
enter on Ids defence. 


Notes. 


S. 2.>1 (•1‘n 7.‘) S. 3:_‘(tfiGl) 

1. Omission to oxamino tho occusod.— it «s 
nat oblipitnrr for tlio Sessions Jiiil};e lo examine 
file accused imcjer S .312 Cr t' C , more 

when the accused has not cliallciit,'ed thcemlcnec 
S 2S0 of the Code mahes such examination 
optional with the ludire, not imperatiic. 

[II. C J W «•»' 1 <1 C Rl] 

2. n ‘ ■ .V 


(leeusnf Qiid that tlier should not rcli upon 
the ndniissioni made hy him m tho course of the 
Inal, for conuetini' him— 2i .'f J .121* /.’.j i 
JJoif.fl.Kl 4 Muoio 1'. 0 (K. S ) 4<10 to Cox C C. 
Olf. 2C 21 12 W U 3 Id W U CU . 2J W 11 
SO i IS M. J, 3dO . 0 M S3 20 11 SO. 


2A. Hearsay ovldoncs.—Tlic moniont n mlness 
cotnmciicea gnitijt cndcncc which ts {nadinissiUlo, 
e g hoar fay eiidcnce, he tliotild t>u stopped by 
tlie Court It IS not safe tu rely an n tnl>se()uent 
exhorl.ifion to tho jury, to reject the hear siy 
evidence and on the legal ciiilomc alone — 
7 W. n 25. 


3. Gap in prosecution evidence cannot bo 

filled by statements byaccusod. it has 
been held that in a prosetulion fur libel, the 
vDitt <i£iniintnrhj that tho defciiibnl 

published the libel eomiil.niicd of. Admission ns 
to publication c.niiiut bo used to fill a pip in the 
prosecution Cl iilctice [30 M J*»7] .t pip in Iho 
cTulciicc of till' pro«cciilion catiuot bo lillnl iiji bj 
any slatcnient ni.iilo by the iiiiiiscd in his ex.imi 
n.ition. [27 M 2J7i 2U M U72 2i5 0 lUj A 

Sessions Judito failed to Jiolloi icitiim iliininpuK 
Etatcnieiits of the aicuscd inado by him Ik'Iotp 
tho coniniittin" Court and llie ImUi* ojmn niher 
evnlenro neiinittcd the neciised, /.<*■< ihni the 
order of ac<|iiitlnl could nut bo inlerfernl nith 
hy tlio Chiif Court. [1(5 I* II INSI] 

4. Previous conviction. - \n • xiinuunllon «f nn 

necused person in rcspict of pri'i 

whith It ma^i bo neci •»arv or pe 
proscciiluin to oroic i' ivitiionl h 
i«stificntion.-i',, .hirJ/ J. iu 21 H I2l* (M(^ 
2S 0 IWU • 

4A. Conviction on evidence nddiicod by 
co-accused.— An n*' d p' r-i>n. I" th-ntrti noi. 

of Ciidrnio Ml prorM litiMi rhh' npiliisl l.im, 


•Slide for 


sliuiihl not he eoiiihted on the eiideuce pveu 
opiinst liinu hj tho nitness riilleil by the eo. 
neeiiscil in his dcfenci 5 >[ T 75. 

6. When a Court may acquit. U U only in n 
c««o in wincli there is no cmlencn that tho 

necnscil committed the off. nee tlmt n Court cun 
ncipnt under K 21'* Whore Ilicie nns dliret 
einicnce. nhicli if belicied, nouhl cstahlish the 
offence, the fact that tlie Jmlp; did not liiiuself 
helieie the endenco was nti {;rnuMil for withdmw. 
mg it from the the consnicrntion of tho assessors 
or from the jm y.— 2 Weir 0K2 

0. Moaning of the osprossion *‘thoro Is no 

OVidonco.*’— The wonls “there is nn cihleiieo" 
in S 2.''{* shnnld not bi i xteiidi'd so ns to itii nn 
'*»'• Kiitufuefvi y, tKintMiiithif III' nuKfidntc ri i. 
•hure." 'Jhe ini'niiiiig of the tliiiil linrngrniili of 
S 2i*.i. IS Jlmt if at ft lertam jtnp' of a sessions 


uf nssessors has no siicli piiMer bemuse only lio 
iiiiisulcrs the ciideiiie unsiilisfacturi , unlinst. 
worth} or iiKcliitliisive. .\ Court ncting In this 
way. nets without jiirlsdiition iinil its order in 
diKiharKiiig tlie nccusiil is illegal - 10 A II ti 
(•HV) A X IVJ 1(!W K 20 1(5 11. nil (>. S. 

271 M* C hi li C, V 21 Fii- U C. 875 i 

St it r>sj. 

7. Duty of tho Judgo when there is no 
ovldonco. Mheri tlieii is no ei idenie iipilnst u 
|iri»omr. the Jmlp mii.'ht i,, ihnri'e the Jiir} fur 
nil iu«|inttnl and iK.e leiiMi ihe jur} lo say ivhilher 
till* pnsoHvr Is ginli} or nut 7 W. U 811 1 
{(ill. it it* 

8. Judgo Is not to supplement tho ovldonco 
by summoning ndditJonal witnesses,— 

AUhongli ft Si *«iiiiis Jiidp. ],a« ii di'erclion tu 
silinmon a iii(ei>.>lir} xvittiran u||,i Ims nut lic-cli 
piiit up. it U nut for hiiii, as n goieriil rule, to 
supplement a di fiTliie i ii'piirv on the |nrt iif iIk* 
Mapsimri iiiid Piiln.1 2 WorUll’. 

0. Judgo cannot allow cross-examination 
to bo ronorved. Tlu-re uu priwKiun of law 
wlditi hiitl>uri><-i>, nt Kixiuii* Inal, the Judge to 
ollow the nitho'ia fur tli« 100*11 lit urn to Im; 
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examined one day nnd to permit (Re crosx-cxmiiia* 
tion of tiic^o «itnc?«e8 to be rwenc*! to a 
subsequent date — 2 Weir 381. 

10. As to the duty of tho prosecution to 
call evidence.— See Kolca under S. 286 Sitpin. 

11. "When the public prosecutor may sum 
up. — This slinuUi be done vitly t« 

ciise', sucli as when erroneous etnteiiicnts liave 
been jntrotluecd into tlio record or the cildcncc 
Ki'cn differs from the instructions or that which 
the prosecutor Jiad led the jury' to expect in his 
opening speech — See II t. Il'Miet-lci 10 Cox C. 
G. 220. 

12. Opinion of Jury cannot bo taken before 
prosecution evidence is e'osod.-~Wijc:re 

in a trial of n person for the otfenco of datoity, 
the Sessions Judge .after exaRiining fire out of 
seven witnesses for the prosecution, ftsVctl tlie 
Jury whether they wished to hear an}' more 
evidence and on their staUng they d«l not wish 
to Iicar am more ci idiuicc, and tiut they did not 
bclieie the cridence and wished to stop the c»«e, 
he recorded a verdict of a nei|u!UaI hel't that 
the procedure adopted w.is iliegal and tl»al the 
Magistrate should haic cx-ammed all the prosecu- 
tion witnesses .bofoic recording the verdict. — 
20 M US 

13. TT' • : • 


Jury (he» express an opinion tlwt the ciiJcneo is 
incredible nnd the Judge .igiccs with Ihcni, it is 
not ncccs'nry for liim to go tl rough the fermality 
of suiiimning up tho ease to tho Juiy — ihid. 

14. Finding of “ Not provon”.— There Is no 
legal warrant for a finding of “iiot proven”. lu 
such CQSO the Judge should enter a Jmigineiit of 
acquittal before discharging the piisoiior.— 2 Weir 
381 

16. Ssc. 289 does not cover a ease in which 
the charge is improper.— Where the Court 
considers that there is no ciidence to lay before 
the as'-e«sor«, the usii.il procedure is for the Court 
itself to rccoid a finding under 8 2S5», to that 
effect Hut this section iipplics only when thorc 
IS no tvidcnec and uonhl m/t eater it cute nhere the 
charge was in itself improper.— 12 !>j1, 

16. Opinion of assessors need not be record- 
ed. — When a judgment of acquittal is recorded 
under 8 372 of the Cr. 1’. 0 (-S 2S9), it is not 
necessary to tube and record the opinions of the 
a'»«‘CS-ot9 17 B 11. iC. C ) 82] In 1 A. RIO and 
10 A 4Jt however It 1ms been held that it is a 
serious irregularitj nnt to tahe the opinion of the 
assessors before recording a finding of not guilty. 

17. - - : - - 


/„rni.i/i/y hill m iiii f«». i,l\iil jmil nf a trial, 

and when th it h.is been wanting, it is iliflicult to 
s.»y Ihiit tin ouiKofiin bus juit occassioiied failure 
of jii«tioe. '1 lie defect c.umnt Ik* cuinl bs B. 637. 
Tn iillow u j'nry to iironniirire ibrir virdict before 
tliu accused IS so ciillcO, upon if, m effect a mis- 


LSeo. 

direction, thdiigh tlic Judge omits to give any 
direction to the Jury us to the law or fiict* 

C. 252 . Fee 2 Weir 3S2 : 10 W. R. 7 : <"•<• ICA. 

J, 41] The accused was convicted of murder and 
sentenced to death by tho Sessions Court. The 
record did not show that lie bad been examined 
or called on to enter on his defence. .Held th.at 
the omission were not cured by .S. 537 [2 L. B. 
115] 

[Note.—Tho question w helhcr tho accused has any 
evidence to adduce is one whkli should be put 
to the accused himself and not to his pleader and 
the question and answer should bo reconled as 
required by H. 301 post — i'ee Madras Cr Rules 
p.242] 

18. Time when tho occusod should bo called 
upon to make his dcfenco.— Uuder s 372 
0. P. (— S. 2S9) the accused should be ashed at 
the eml I’f the eiitr for Ihe pro/eeiillon, to prodacc 
his eiidcnce: nnd it is at that point the duty of 
the Sessions Court to ascertain who the witnesses 
are ivliom the prisoner desires to examine in his 
defence —12 W. R. 22 s 13 W. R. 15. 

10. When the acengod should not bo called 
upon to make h:s dofonco.— 'The Coort 
ought not to ndjinlgc a criminal ease un 
probnltihtiei, as if it were a civil action, or contra- 
xcnc tlio principle of law that /he Imri/en o/pw/ 
hrt iiH the Crotrii, iial at fill on the tieeuied, and 


20. Absence of witnesses.— Wiioro on being 
nshcil under S 280 Or, 1 *. 0 , an nccu'ccl person 
has stated that ho means to adduco evidence hut 
oil further consideration docs not do so, the Couit 
not at /jbeify to drtne u pmHMptton mhine lo the 
nccafol from the eircnmtlrnice //iii* he hni not 
ei if/encc. [IOC ItO] A prisoner is at 

liberty to offer evidence or not ajid no inference, 

. unfavoarablc to him, ca«cs be drawn if he takes 
one course in preference to nuotlicr. [itid: Fee 
8 C. 121 (125) j Rat . 4 C. X. 670]. 

[Note.— It Is not proper to conimcnt on thc ab- 


21. Froceduro when defence witnesses are 
absent. — if an accu=cd person has not Ins wit- 
nesses prerent, the Judge should, if ho secs 
irroundx for proceeding, first call upon him for 
his defence and then jiostpono the case.— 23 W. 
R 58 • 6 S. L. (oppx) Ixxwiii 

22, Witnesses for the defoncs should not 

' •• . ' ’ - - - . . ion 

rave 

all 

, the 

accused was not rrejiidiced bv this course in this 
p,irticular case, the conviction viiis not sot aside] 
—4 C. L. 313 ; 13 W, R, 15 Fee also Note No. 23 
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23. 


24. 


Cxaaicitios of pro*ccat:oa witness 
after the aecns jd has made his defence. 

“A"’ »'••— :'l ra"»«l l«> 

t'-* •> I t 

VT^**.* t‘.— r-» f.'r 

r"-*-c— . —1 w»* rfra^>! ifxfr ^a•l 

t. « A*"! frjipof. 

*-- *7 f f ea~ In r»l^* t' r eti Icnc^ 

'f lliri Cc7rt t*<* mn 

TirtF.'a a=.l r>r!»Trvl a trw tKAl [*'. 11 L. fid (\) 

13 ^'i'. K. l”i ] Tt.i« faa al’T^rr.! !« k<‘ «lnr«* onlr 
to ’ c; c-*^ 

[3 K. P.2T1] wl-j^ ta.l falJ n«ti<^ r.f 

Hi d-'ffre»* in allB«ic-n to rTiilonB** cf Ihf 

witrc<«, tl.<» Hish Coarl rofo*?^ to intrrf^w* JlS 
tv. R. 30 ] It wr-nM lo' improp'T in «aeh n n*r 
to n-fcw to »ntn"ion wi;nf^«<^ propoMnl to bo 
l.T tJ o aemtoil, to moot the fro»h enilonco 


[S^C C. 714 J 

Katuro of the cridenco should bo noted 
in the minutes.— The .^tmn prondo* that tho 
i<xts«eJ is to bo calltsl on to entor opon hi« 0«“. 
fonec and to pro-laro hia CTidcBco. It ho male* 
an.T «tatPinciit in »!• fcncs*, U thonl<n>o nwrvlotl 
IfhcdoM not Tolaotanlr make anr statement 
and decline* to an«mcr anr ijnestion put bj the 


-rife and Kheii tin-re J« 
n''*l tnr e!«<» !i> show tlie naturi' tin' defonre, a 
T'dc of t! c address to tlie O'lirt, if anv (under tin* 
f<d!owin.r section) should t-o nvonlM T!.e mvnj 
t* ■-• c.-j.VV *«’-•.< if tU Hituf-r-flKf 

.t-frnrr m‘ up — 13 tV R. JG. 

25. Written statement.— Then- is notiiin? in tlio 
Law which prohibits a wntlrn dofcncc If j>re. 
sentcil It shoiiM J-o nveiveti — U .tjj 3,V» Srr IG 

w n 33 itJt Sif (id) .\ X 1. 

26. Cross-examination of witnesses by Corut 

— It IS no* intendot that tinder S. llO of the 
Kndonce Act a Jndje should hare jiower to crass, 
cramine witncssc. for tho pro-i'cntioii ; and 
as ^neral nilo witnestcs should In* left br tlio 
Court ton pleader to be dt-alt with ns laid ilown 
inS.IAsoftbe .tct, if a--/ Icm^ (Ac j>r<>i imv ci' lAc 
.-.(..ca-s, - «ir.s (/ c p/c.fdcrs 
.^Ktr t,.lf A irr e.-i(fot fo j-sf .o.mc i«.i(rr„if 

or ./«<•<(><•»<. — G c 

27. ThreatoninB of witnesses by Court.— It 
IS ilK-ral on the part of n Court tot Im-atcn w itnos. 
res null the penalties of the law miless ther 
are eridentl.r prim* •’il/Hlltj /„hf •'infcinv or 
|¥-rsisientlr n-fusii)!r to pie omieiice of fnefs 
nhieh must be within their kiionledp' — J-J A. 


290. The aeeu«cal or 111- plo.uicr mn\ then open liK c3«o. st.itlnij tlip f.iets or h\\ on iiluch ho 
Defence mteniU to rely nml tnakmsf vueh comment^ ns he thinks neeosvnry 

n the e\idenee for tho proaecntion He may then examine In- ({f mn) mul aftn- their 

ross-exnmination anil re-examination (if any) may som np hi< ca«o. 

Kotos. 


1. Dntyofthe Defence Counsel.— The dntr i 
of the defence counsel is to act as an adrocate and | 
not to any extent ns Judso. lie has before him - 
as fais object the ncrjaittal of the noensed. He is 
to put himself in the jd.aee of the necused and so i 
is not nnder any oblipitions nhicli the ncenseil 1 
would not be QDiler Thns he is not ohbp-il to ^ 
dirnlf^e facts with iihioli he may be Bcrjuainteil . 
but which are infarourable to* tlie prisoner.— 
Hams Prin of Cr Lnw^i 419 

2. Counsel in opening should stato only 
facts which ho proposed to prove.— H 
contrary to the administmtioii nnd pmetiee of 
the criminal law that a defence counsel alionid 
state to the jury ns allep-d exi'tiiiK fuels matters 
which the prisoner may be haie told them bs 
way of instructions, but which tliej do not propose ^ 
to prove be lendin" evidonee »^ief.' i hAi»«i»«n 
15 Cox C.'C. 122 Archibold p 222 

3. Nature of dofonce should bo noted in 1 
tho minutos.—Soo Note No. 34 tindor ' 
S. 289. 

4. Accused not bound to account for his 

movomonts,— Unless there has been itiw,. f.irir 
siiflicient lofral OX idcnee to eonviet an neensed of | 
an offoneo, he would not be bound to aeeinuit for | 
liis movemcnls at or about the time of the com . 
mission of tho nfrei.ee. (10 0 970] \n neeiiscl j 
l>eison lieiii^ inertly «m Die defeiisno imismi | 


duty to any one lint himself lie cannot bo con. 
xieted nu'Tsdy bwiiiM' he has nut tried to explain 
thoerieumstanees niijieaniu* in eudeiieo apiinst 
him (Rat GAG R.it 5 ) Tho necnsisl In n en- 
iiiinxi ease IS motol.x on the defeiisiio and unless 
tlion* IS anx poMtixo iidnnsvion of a fuel be liiiii 
omission on h«s jvait to exjdnin xxhnt indeed 
can tio ex|daini-tl without Ins exjdauatioii should 
not bo pn-sseil aimiiit him. [2'< li xl.t ] 

5. Nondvorso Inforonoo can bo drawn on 
fhiluro of accused to produce hla xvit* 

nOSSOS — ^cx Nolo Xu 20 iiiidor S 2'«HiilM.tr 

0. Accused entitled to oxnmino witnesses. 

- .\ii aecusisl jH'rsim u i-nlitledlo luixo ih,. ivit. 
nesses iiamcst in his defi hex' exnmiiii-d (>* w i.’ 

0 3W 1} 3-.] ItUi//r^„/ (u Ve in/: 

Hcs,. thf (Ar.iA.rNfe.//Ae,.ivN.r.t. 

[1 n I. (S. S’) S] Tlip eoiixietion with bo 
iiuaslix'd if the nxvuxi-il is not nlloxu-d an opi.or. 
tiinity to exaniiue materini xx itnei»x'« fl W 1! >*| , 
SJW It («i ‘ ’ ' 

7. Refusal to oxnmino dofonco witnesses 
present In Court— Tin re is m. mi.d.rts lain 

in « ease of fiilie exati-mo if a Jii.l„'e points 
out to tln« jury the eoulmst betni-eii tho eii.b iax< 
for the prosa-eHtlon nnd tla'Coiirso fotUme.lby 
II.IX prisoner (nanieb. a simplo <t.-iiUI of u.o 
el.sip* cxoipbd with A refusal to examine ||,n 
witnessxs in attend ineo), so loi>i; n< Iho Jn, 
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[Sec. 


left it to tlic jury to iJccido l)i tween the ojtpitsini' 
stitrmeiits nnd to credit a liiclicter they tlioii};lit 
most worthy of belief. — U T\ It 00. 

8. Accused person may cross-ozamino 
witnesses called by co-accused.— An 
accused I'Cison must be olloned to eross-M.miino 
witnesses called by another co-ftcensed for his 
defence if tbe case of the nthei >s atlrcrso to 
thatof foimcr— 21 G 401. 

0. English Law. — in KnKlaiul an accused person 
defended by counsel, ih not allowed to niaie a 
statement in addition to the defence of counsel 
except under verv special circumstances [/tn^ i 
JUiter 8 Car and I’ o31.] Xor can a prisoner fn 
defended reserre the riRhs to address the jury 
[/?e <7 V llViife 2 Camp. 28.] 

10. Trial before day fixed is illegal.— Tho 
trial of the aeensed in tho absence of the witnesses 
for tho defence nnd before tbe d.ay fixed ii> their 


fuminonsea, m « i«-<i-)ii< rioye e/jiidrcf oral 

all ctents is iin irrepilarity siilhciint to prejaihcc 
the accused in his defence. In such a case con- 
siciion will be reserved nnd a nen trhl orilcrcil. 
—51. II. C. Tro. ISS2. 

11. Plea of private defence urged by pleader. 
— If the accused plcades not guilty, and docs 
not admit tbe net, but his pleader advances in Ins 
argument tlio plea of private defence the doty of 
the court is to ncci-pt the plea if It appears npon 
the evidence either from the pro«ccntion or from 
defence that the act w.as done by the acenseJ ia 
self-evidence — 1 C X. 5to. 

12. Reforonca to woU-known treatises.— 

A court will exercise n wise discretion in allow, 
ing n wcll-hnown treatise such ns Taylor on 
Medical Jnrisprndencc to bo referred to in ca'c* 
depending upon medical evidence, — 10 C. IW: 
12 C I. Nl. 


291. The ficcnsed shall he allowctl to examine any ivittjcss not preiimisly mnicd hy 
Right of accused as to examination witness U in nllcinlnnee ; hnt he shall not, except as 

nnd summoning of witnesses. proviilctl in sections 211 ami 2^11, be entitled of right to Jmie any 

witness sumTiionod, other tlinn the witnesses namctl in the list deliiem] to the Jfngistr.ite by xvliom 
he was committed for trial. 


Notes. 


1. Accused's right to have witnesses named 
in the list sumoned.— Under S. 363 Cr P. C 
(=8. 291) a prisoner is entitled n» « malUr of 
right, to have any witness named in the li«t, sum. 
nionod nnd examined [23 W. U. 60 : l."» W It. 34! 
13 W. It 1 12 W. R. 22 • 2 X. P. 148 i Stf 2 \V. 
R 0 3 W U 21 8 iV. It. 0> 1 It is for the 
accused person and not for t(ic Judge to say what 
amount of ci idcnce is proper to be placed Wforc 
the jury In order to establish his case . a Judge 
cannot refuse to enforce the attendance of certain 
witnesses on tho ground that there U ample 
evidence on the point. [7 C X. I&8J 

2. Right to enforce attendance.— A party has a 

right to call upon the Court to compel tho atten- 
dance of witnesses xvhu had been summoned hut 
bad neglected to attend —0 C. X. 84S 10 C. 931 • 

Rat 5<U ! Seed M. 329 

8. Adjournments for enforcing attondancs. 

—When process lias once been granted against 
certain witQe«aes for tlie defence, the Court is 
bound to assist tho prisoner in causing their 
attendance, if tliey fail to appear on the day of 
lieariiig. The Court acts arbitrnily in refusing to 
adjourn tlic ease for the i)urpo«o — 2 Weir 3*11 s 
10 C. 9.11 . Rat 594: 4 IJ. R. 939: See 12 IV. K. 44. 
I'i \V. R. 34 . 18 W, R. 20 23 W. K. 88. 

NotO. — When the accused has not his wiinrasiw in 
attendance, the Judge should call on the acenaed 
to state the grounds of his defence, and if neces- 
sary postjMjne the ca«e to gi<c time to tbe licensed 
to rro.iuee his witnesses [23 \V. R. 68). 

4. Witnesses not forthcoming. — Where it 
was not shown tliat there were anv witnesses 
forlhcoiniiig other than these whom the 


Sessions Judge did examine, the High Const 
rcfu«ed with reference to S. 3(W Or. P. C. (* 
P. 2'>13 to interfere with the Sessions Jndje* 
proceeding — 12 W. R 73 

6. Witnossea for defonco who go agai^t 
the accused. — When a prisoner mnLes a distinct 


ment or any part of it — II W. R. 9. 

6. Witnesses implicated in the charge^ 

An nccuscd person is entitled toii.apo his w't- 
nesscs summoned and examined, even if those 
witncsai's v\Dre ^named ns implic.ated in the 
otfcnco with which tho .accused is charged.— 
6 B. I. (ap) C3. 

7. Witnesses other than those named in 
the list.— When the acensed has refnsed to 
give a list of lus witnesses, to the committing 
Magiatrate, tbe Sessions Judge is not obliged to 
summon any at the trial unless he is satisfied 
that their ciidoncc is material [19 A 502] The 
summoning of the witnesses by tho accosed 
person through the Sessions Judge is not a matter 
of “right” £.t W. R 29] But a Session s Judge 
has nn inherent power, if he tliinls projicr, to 
summon other witnesses than those named in 
the list deliv ered to the committing JIagistmte— 
(h A. bC8] 

8. Witness refused by tho pleader for tho 
accused.— It IS no part of tho Judge’s duty to 
examine a prisoner’s witness, when his pleader 
has icfiisfd to do so.— (’83) .4. X. 18!t. 



292. If tlio nmi'cil, tir any of tJio ai'pii''«Hl, nddnres ntiy c^ iilrnrp, tliu proscciilor ‘iliall lit* cii* 
Pro«ociitor*n riplit nf rri'lr titled to reply. 

rrnjmvrtl aiiiriiitiiiriit’t to the nrrttnii.—Ia BCCtlon 2D2 of tlie said Code, foi lli<‘ icnnU "(i-Wuee. 

my fndrfcrc” <J.p Knrd* 'Vv immr* nuy the jtnitt»uinit nf m/-e(inii 200’’ nh/ilt tubililuteit, niiil the 

• UiiKthp I'rnt !• I rh if/ Ir a lifril fhr rrfhiiil, — 

“/’loi tdot fhiit I hr /'/TurCHO.r in nbi/ ri»»r, trtf/i t/,r tmie tf th* CiiU'l, hr hearj m eii a pomt of lair," 


Notes. 


1. Tho change in tho Law.— Jiiro re^. 

tom! tlin cliti«e fub'tAntiallr to t!ie form which 
It had m the Cck!.- of 1S7-* nnd in the llish 
• Court'll Cr r Act isTo Wc thmV thit the 
right of reply slioutd depend on the fact whether 
the £iceii*cd does nr does not produce evidence”— 
Sri. Ci.iN. I/rji The following will nhowr the 
change in law ns hetween the Codes nf 1KS2 nnd 
IMS. 

Code of 1882. 

If the acensed, or nny of the ncriise*! have stnted 
I'fccH fislfil under S QS't that he means to ftddiice 
evidenee the prosecutor *hnll he entitled to reply 
Colo of 1808, 

If tho nccuscd, or nny of the accused, adduces nny 
evidence, the prosecutor shall ho entitled to 
reply. 

2. EffbCt of tho OhangO.— Under the Coilc of 

1KS2, it was ruled that the prosecution wnsen- 
titled to reply only when the nccusol h.ad elated, 
IN irphj to lilt 'iiiriiiiiiii yitl ^oAini undo 8 2^9 
nf the Code, that ho meant to addnee evidence 
If during the cro«s,cvaniination of witnesses for 
prosecution nn accused person put m documen- 
tary ciideneo to support his defence hr 

hail hcen o'Icd lontrr S 2^9, whether he meant 
to adduce evidence the prosecution would have 
no right of reply [ See (’90) 17 C !td0 (’90) 
UIl too CM) 11 C 2t' ('8i) 10 C 1024 Dul 
See (’SS) 11 M 339 (’1)2) It A 212 (93)16AbS 
tho three latter rulings laying down that the 
Crown had tho right of reply, if documentary 
evidence had been put in by the accused iluiing 
Ihe rrnininatinn of witnesses for the Crown, 
« e. before the stage of S 289 had been rcnched ] 
The words "when asked under S 2S‘)” do not 
appear in tho Code of IS'JS, and there is a con- 
flict of judicial opinion as to the scope cf the 
amended section. For cvamplc, the view 
taken in the rulings in (1900) 30 8. 421 (1906) 

10 0 X CCLXVII (l‘K>7) 4 L n 0 (7), (1904) 
8C X CCIX and (1902) 0 C N CCCIII is the 
samo ns that in (’8^) 11 M 339 nnd (92) II A 
212 and (’93) 10 A M nnd is in conflict with 
(191b) 43 C 420 CIV I. 1911 (1910) 7 b IJ 84 

0909)1111 K 177 and (01) 31 C 1000, 

3. Proposed cliango of Law. — It has been 
proposed in the Dill to further amend the Code 
of Criminal Procedure IMS (No 20 of 1917), to 
Biilistitutc for the words "adduces any evidence” 
in R 292, tho words “ examines anr witness 
under tlie provisions of section 210” The effect 
of tlie change will bo to settle, once for all, the 
fineition whether, tho putting in of documentary 
evidence ns cshibits during the cross-examination 


nf the prosecution n itnesses i» adducing evidence 
within tho meniiing of S 292 
4. Tho law as expounded by Beaman J. — 

"Merely putting in papers through a witness 


iiiii(.ii mo iiccusou tail i.iiuy gtv in lo ms own 
ndrantago by cross-examination whifo the caso 
IS in the hands of the prosecution deprives liim 
of his right to the last wonl. Dul dorinuriiliinj 
Hhittri iihirb ftHyhl pifijirrlij to roiiie tn n« emlrncr 
IN rebuttal, aught nut In he put in during tho cross, 
examination of the witnesses for tho pioseeiition." 
— 11 n It 177 

6. Sanderson C. J. on tho ride as to right 
of reply.— "S 292 must bo read in connection 
with S 2Sy nnd must be constnied accordingly. 
Heading the two sections together, tho right to 


for (ho prosecution is concluded (8 2S0) Tho 
aecusci dorw not lose Ids right of reply, if ho 
gets certain documents exhibited m the caso liy 
putting them in, during tlic cross-examination of 
the witnesses for tlie prosecution ” (43 C 420] 

6. The Judge’s discretion.— When rvidciico 
oral wr documentary is adduced by tho defence 
through the mouths of tlie prosecution w itncsscs, 
tl I* fm the Cauit to drrnlr III turh jmiliriiliir ca’r, 
whether that evidence is such as to take the 
prosecution by surprise, niid to assign the right 
of reply accordingly, but tho Court must oxerciso 
its discretion caiitioush' nnd sparingly in such 
circumstances S 292 is intended to give tho 
right of reply to the prosecution, whenDver at 

</njc, oviilcticB is recorded for the defence, 
of which prosecution cannot be deemed to have 
had notice and the prosecotion must bo presumed 
to have h.ad notice of ell relevant facts with 
tho know leilgc of its witnesses — Per R. Knight 
Fsqniro in 1 S 01 [30 B 421 10 0 140 • 10 C N. 

cclxrii /.• t If'drJicufrr 10 Cox 220 R] 

Note. — This view IS disapproved by Beaman J.— 
ID 11 B R 177] 

7, Hartnoll J. per ruriam “I am of 
opinion that it is doubtful as to what 
moaning should be attached to S. 292.— 
It may have been intended thnt it should stand 
in A time relation to S 2S9, in which ease the 
fact that the defence hat pot into ernlence 
documentary evidence during the oross-ciamms. 
tion of the prosecution witne*«cs would not take 
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nway the nght to tlio last word of the defence ; 
on the other hand, it may hare been uileodcd 
that, if the accused piodaced docninentary I 
evidence at any <.ta"G of the trial, the prweentor I 
should he entiiled to reply. I incVmc to the latter 

V len but I consider the matter doubtful. 
That hcing so, I am of opinion, that the honcfit 
of the doubt should he given in favoor of the 
accused ” — 7 I< 11 18. 

tNote. — IL 13. 5 in 'wliich the defence was held to 
hove lost the right of reply because the* connsel 
for the accused had put in a veiifpiper report as 
an exhibit during the cross examination of defence 
sTitnesscs was dissented from] 

8. Previous statements put in under S 288 
Ct. P. C. — In a trial at the High Court Sessions, 
the accused put in a statement nndor 8. 162 
made 111 him to a pohcc-constahle daring tho 
cross-examination of a witness and immediately 
after the case for the prosecution aas closed and 
before he was asked by the Court whether ho 
meant to adduce evidence, put in depositions of 
certain witnesses for the prosccnlioa taken by 
the committing Magistrate, for tho purpose of 
contradicting their evidence as given in the 
Sessions trial Utld (Per Oeidf d).tliat tho 
statement as well as the depositions formed part 


31 0. 1030 * 

0 . Whon some of several acousod o^l 
evidence. — Tho Uw formerly was that where 
two or more prisoners wero charged with distinct 
offences in tho same Indictment, tho calling of 


eridcncc on behalf of one, docs not giic tlic 
Crown a right of rcplv ns ngninst Ihc olLors 
[2 llyd 2J7. s.e n’ c. Tnulh 13 Cox 
Archi'bold pp. 22J 221 ; llaNbnrj's Law of 
Knsland Vol. IX p 3G0 (footnote)] The taW 
is however tlius laid down m IS C. 3(31 : ‘‘"'hcr« 
one of the ncco«cd tried jointly, adduces evidenee, 
but the other accused do not, they mnst all folio** 
one another in their defence aiidcr S 290, and 
the prosecutor will be entitled under R. 29-’ to 
reply penerniiy on the whole ca«e." 

£IfOtO.— In Eughind, the rule laid down in IS B, 
3(30 : would apply, when the evidence pinn 
applies equ.ally to the case of all the acensed — 
See R v. Ilayei 2 Maud Eob 155 • 7? v., Djw 
17 T. L R. 161]. 

10. The Reason of the rule.— Where the defence 
calls no witncsscss, tho prosecutor ought not, 


ciplo that where the defendant adduces evidence 
only ns to hia eharneter, the right of reply, tbonga 
allowed by law, ii in practice never exercised 
(See Arehhold p. 223 Ilenderson’e Cr. Pro p. 6C1] 

11. When tho rule applies.— The right of roplr 
would seem to depend not on what mat be 
but on what is done, and if no evidence u 
produced, there shonld bo no right of reply by the 
rrosecotor.— Rat 038, 

12. private prosecutor’s tight— Their ho"^' 
ships of the Full Bench hearing a case on 
from the Sessions allowed a private prosccator 
to reply, ho having appeared originally befor®l“* 
Sessions— S C. X. 278. 


293, (J) ^hencier tha Courl IhlnVs that the jarj or nssessori should view the phico In ■which 
View by jury or assessors. the offence charged U alleged to hat e been committed, or any other 

place in which any other transaction mateml to the trial is alleged tn have occurred, the Court shall 
make an onler to that effect, and the jury or aasessors shall he conducted in a hodv under the care 
ol nn officer ot the Court, to such place, which shall be shown to them by a person appointed by 
the Court. 

(2) Such officer .shall not, eveept w'itli the permission of the Coui’t, suffer any other person 
to speak tg, cr hold any communication with, any of the jury or assessors, and, unless the Court 
otherwise directs, they ahnll, when llie view* is finished, be immediately conducted bwk 
into Comt. 


Kotos. 


1. “ Whonevor ”, — nnt not after the opinion of 
tho assessors or the verdict of tho jury bos been 
rocoriled. ^ If, in the Sessions trial, tho Judge 
should think it necessary or desirable to visit the 
place of the nllcged oceorronces, bo abonld give 
line notice to the parties and shonld proceed 
thither with the assessors befvre the tate i« efosed. 
(1 C. L. l+a). Once the assessors gave their 
opinions, it only remained for the Judge to give 
jiidCTioiit tinder 30g, siihsection 2 —(9 Dur T. 133] 


2. Observation of the locality by the Judge 
alone.— It is not competent to tho Sessions 
Judge to take into account any observations of 
the locality made by him alone after tho assessors 
hod given their opinions If at an earlier stage, 
he thinks that the assessors should view the place, 
-_.j y ’ . - — „ny 

8. ■ ■ • jury at 
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«/i,to»icw till' r>fM* in 7'in.— Arcliibold 22t. I 
Src n. t. Jfiirtm 12 Cos C C JMl. { 

i. Judgo should not dologato oxamlnation 
of witnesses on tho spot to assossors.— Is [ 

ease of n view of the »cone of «n nlleRCil offence, 
it is the duty of the otlicer conduclitif: the jury or 
Assessors to the spot not to suffer any person to 
speak to them. The Jndfjo therefore cannot <1» le- 
(rate to the assessors his own function of cxatnin* I 
inp witnesses on the "pot —5 W. R. fit*. j 

6. If tho Jury rocoives ovidonco In tho * 
absenco of tho Judgo.— Where it is Alleged . 
that the jury upon the view hnie recened evi. ' 
lienee in tho nhsenee of the Jiiilgo anil of the | 
prisoner, it is for the Court before which the trial 

294 . If !i juror or n''SC«sor Is porsonally ncqnamtcil with any relevant fuel, it is IiU duty to 
hen juror orassc'sor Iiinv be inform the Jnilgo that sncIi is the case, whereupon he may bo 

sworn, cvamincil. cross-exaniincU and ic-e\amiued in the same 

iiuorasanj other witness. 

Notes. 

1. Scope of tho Section.— S 20t provides Uiat, 
if a juror or assessor is personally ncquaiutcd with 
any relevant facts, ho must bo ozniutoed and 
cross-esasiined as a witness —37 C 340 

2. Trying Judgo as witness.— .\ person having 

• ' ‘ • It 00 

• 3. Analogous Law.— Compnic R, 413 of tho K, 

, • y Cl Pro Code 

time. A Sessions Judge is a competent witness ) 

ry or assessors to attend at 295. H “ tnal >■’ adjourned, the juiy or nwovisorH shall 

ourned sitting. attend at the adjourned xitting, and at every subsequent sitting, 

Id the conclusion of the trial. 

Notos. 

I, When a trial should bo adjournod.— See 
Kote No under S. 291 Supni As to trascrsing 
the case. Sec Note No. 2 under S. 2s3 tiipin, 

5« Analogous Law. — Where a prisoner has been 
put upon his trial, piieii lu charge to the jury, and 
after the case has been opened, some of the wit- 
nesses arc found no* to be present on inj fo sew 
uH/'^resecH iirctitenf it may bo proper to adjourn the 
trial general'y, hut where the witnc'ses arc absent 
oiriiiy to toi/ic iius/oUc, for esnniph’, us to the dote 
of trial, the propel practice is to adjourn the case 
for reasonable tune foi the j3i ifatici to hi bud hy 
Ific fame jmtf—Jt , £c,r, i 2J Co\ C 0 HI . Sec 
also S Uo N V Cr Pro Code 

3. Continuation of trial commoncod before 
tho prodCCOSSOr. — The Oidc of Crinmtal 

296 . The High Coiiit m.iv, fi-om lime 1» time. iii.ike ruk-. a*, to ketpinu' the jury tugitherdurint' 
•oiVuig up jury " a ttial before such Court ki'-tinjj for niiuv linn one ilir, anil 

d’ject lo «u< h mloi. the ptOMiliii/ .In'Iifc o”^***’ iii.iiiiii.r Ihe jiiini'i «h.in 


Procedure docs not einpowir a bc'snais Judge to 
tn a casc^^rtly on ividcnco not rLcoided hv 


judgment on cxideni'o rrc'inh d partly In luinxclf 
and partly tiy Jus prcdpcc««or tin' High Court 
pronounced ihe proi-ecdiiigs loiil on the groitml 
tiint the Cr P CihIc proMdes sp.'ciilly Hint n 
Magistrate miy pronounce judgment on CMdcnce 
rvcordeil by lea pnd'Tissor and partly by him. 
self, but there i« no siu li |iroii'-ioii m (he case of 
Sessions Judges J3 'I 112 2t W 11 Cy 21 \V. 
It 47 « 15 (^p)32 1 1* 15 l‘«90 7C 1* I] 


and the giving of evidence by him does not prc» 
elude him from dealing jiiJicmlly with tho ovi. 
denco of which Ins own forms a part A Sessions 


tuVts place to invi'slignio the facts and ascertain 
whether the alleged irregularity has occurred — 
r. i.Murfoit I.. H. 1 C. C. It 378 

6. Object of inspection. — -V Court cannot take 
A new of the locality for any puqiose other than 
that of understanding tho evidence adduced in 
Court. Tho Court ought, in every ease, in which 
it hnahclda locol inspection, to ac(|uaiiit tlio parties 
with the opinion it has foniiod —[Per 
A Court may inspect the focus in quo in eases whero 
he cannot follow or understand the evidence with- 
out himself seeing the features of the land, and 
he does not by merely so doing, disqualify him- 
self from trving the case — [Per t'fiiittiijec J] in 
J7C3I0. 


iiLTi or jriwc. 
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f See. 


l)e kept together niuler the chitigo of officer of the Court, or A\liether tiiey shall be allowed to 
retnrn to their respective Jiomes. 


ITotes. 


1, Bombay Rules.— “In every C08C iii\olyin5 the 

punishment of deatli or of transportation for 
life m which the trial lasts for moro than, one 
day, the jury ehnil be hept together daring the 
trial by the Sheriff or Depnty Sheriff or such 
other officer as the presiding Judge m.uy appoint 
for that purpose, and in eiery other ca«o m 
which the trial shall last for moio iban one day, 
It shall be in tlic thscreiton of the presiding 
Judge vhetliei the Jnrij *haU he lei>f teselher tn 
mannei or shall be allowed to return 

to tbeir roapi'ctn 0 homos ’* — Bumb Otiz IbTopt. I 
p G53. 

2. Fractics before Foual Code camo into 

operation. — By the praetke of the Suprcinc 
Court at Bombay, before the J'cii.il Code cnnic 
into operation, on a trmt for oi /elouv, the 

Jury (as in Englincl) was kept togcthei during 
the light umlei tlic charge of the officer of thp 
Court, but on a tn.il for »»ii'rfe«itano«>, it was in 
tlio disciotion of the Judge, whether they should 
lie kept together, oi allowed to return to tbeir 
homes for flio uight, tfio latter being soncrftllr 


jijg iviictiicr tho offence under tiial would by old, 


3 

4 . 


law, have been a felony or niisdemcanoor.— 3B 
H 20 


The Bnglish practic3. — If the jarors.#fp(irdic 

uithout lcn\c, the jure must ho discharged and s 

new trial hal — J? Jim near 3 B. and Ald-WJ 

J1 1. ll'uid 10 tot SU. 

Ao\orican.I»a’W.— (1) Jury ttungUag with the 
poptilao- — IV'licrc the Jury sepamted and mmslcd 
nith the popiitacf during the pcnilency of the trial 
owing to to the bote] ni which tliey put up at Bighl 
being destroyed by fire, in a capital case, hut 

the accused rtfu«eil to assent or wav'c any mW 

icsultingto him from the scparntioji, heit that 
the accused was entitled to a new trial Eitrlf/c 
Stale 23 \m Kep 409 • (Z) I’here no eomvuima- 

tion i« posuhlc — Wlicrc tJie jury were I’crwittca 

aftci llio ca^'O was submittid to them, 
priiy 75 yards distant unattended hy an ofhter, bu 
It was not shown that any person did or conld com 
miinkate with tlicm helt that there ne error 
m prottduic. — State i ^fiifcOOAin Bep 


Ifthoaojused objects too late.— ' 
capital c ises if flio Court permits tho 
Rcpjmtc heforo submission of the ease antlib® 


serrate heforo submission of the . 

defendant docs not object until after the 'em 
- . 1 . .-.11 ivo nrer 


there »i n wniror mid the irregnlari^ 
lookctl— See ffenni/ij i Slate — CjAin.Bep (50. 


F. — CoHchiuou of 2'n'ttl in C'lHes Itietl Jiiiy, 

297. Ill c.ises tiled, by jury, wlioii tlic c.is.c foi the defence aiicl tlio jn’o«.oeutor'b repl/ ’ 

Charge to jury. aie eoiicbuled, Uie Coiii't shall proceed ty cliargo tbe jury* 

up the evidence fui the piosecntiyii .iml dofenco, .uid laying down the law by which the jury flic 
be guided 

Duty of Judge 293. (f) In .sticli casos it is the dnh of the Judge— 

(ii) to decide all questions, pf law aiiMUg in Ibe com.'se of the trial, and especi.illy all questions 
.as to the relei<iiicy of facts wlmli it is proposed to prove, and the admisbibilitV of evidence or 
the propriety of questions asktil by or on behalf of the pai tics, and, in his discretion, to prevent 
the production of inadmissible evidence, whether it is or is not objected to by the paiticBj 

(/'J to decide upon the niemnng and constiuctioii of .all documents guen in evidence at the 

tri.il ; 

Cl) to vlucidc upon all mattei^ of fact wliicli it tn.iy be necessary to prove In older to euabls 
evidence of paiticiilav matters to given > 

(d) to deeiclt* whether any Cjticstioii which arises is fur himself or for the jury, and upon 
this point his decision vball bind the jmor:,. 

(a^) The .Tiidgc may, if he thinks pmpDi', in the colli so yf liis Muniiiing Up. e<piv^^ to 
the jury his iipituun upon .my qiiesthm of f.ut, oi niwii any qiusticn of iiiisod l.iw and fact, relevant 
to the pi\n«vding 
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ruochiiifnl. IN' JUio 


■643 


lllit'liHliiinf, 

(o) U 13 jirojio«cil to prove n utTlcJncnt tnmlc I>j‘ n person not Lctti" n « itne^a 5n the caso, on the ground 
that circQtnslances ore pro\cd wliJch n-ndcr ciSdcncc of aucli atatement ndmi^aihle 

It is for the Judge, and not for tlie jury, to decide whether the existence of those circumstances lias been pioicd. 

I (ii) It ia proposed to giic secondary evidence «f ft document the original of whicli is alleged to have been 
lost or destroyed. 

It is the duty of the Judge to decide whether the original has hceii lost or destroyed. 

Duty of jury. 299. It is tlie daty of the jury — 

(a) to tlecitlc ttliich \icw yf Ihu f.tils is true timl then to ictiini the vtiilict wliicli under 
such m'cw ouglit, ncconlnig to tiie direction of the Judge, to be rcttiiiicd ; 

(h) to deteriuiiic the nic.'iiiing of all teehnical ligms (otlier th.tn terms of law) and words 
U'-eJ is, an luiusual sense which it ni.iy he ncce&Mfy to deterniiiie, whether such words occur in 
docuincnls or not , 

fr) to decide all questions winch nccniding to I.iw ale to be deemed questions of fact ; 

(d) to decide whether general indeliiiite *e\pi'CSsions «lo or do not apply to particular Cft5e^) 
unless such exputsions lefer tu legal prvccdine or unless llieir meaning is ascertained hy law', 
in either of w Inch caxes it is the duty of the Judge to decide their meaning. 


IllH-chalwii'. 


('0 As IS tried fur the munlcr uf D 

It is the duly of tlio Judge to expUia to the juiy the distmslioa litlnecii iiiiirdur niid culpable honiitide, nud to tell 
them under wint news of the fasts .V ought to he comicUd of murder, or of enlpable homitide, or to be acquitted. 

It IS the duty of the jury tu decide which «icw of the f.ats is Ina nnd to return iMordlct in nccord-inco witli 
the direction of the Judge, whether that direction is right or wrong, and whether Ihoj do or do not agree witli it, 

(h) Tlio quostioii is whether a person ciitcrlaiiieil a rc.isoiiable belief onit pnitieulnr point—wlicthcr work was 

done witli re.isunablc skill or duo diligence. 

Each of these is a ipicstion for the jury. 


llctiremcnl to consider. 


300. In cases (tied hy juiy. after the Judge has fiutslicd 
his cliaige, the jury may retire to consider their senlict. 

Kxcept with the leate of tho Couit.no ptrsem other tli.ui a juror ^ll!lll speak to. or Iiold any 
communication with, any member of such jiiiy 


Dellvcry of scrdiit. 

Is the verdict of a ni.ijority. 


301. Whfii (lie juiy hate lonsulcicd tlieir \crdict, the 
foieiii.in sji.ill iiifoiiu the Judge wh.it is their t eidict, or wliat 


302. If the jury are 

I’roccUitre whore jury differ 


not unanimous, thii Judge m.iy require them to letire for further consi- 
deration After such a periml ns the Judge considers, reasonable, 
the jniy may delixei their terdict, iiJtlioUgli tliey aie not 


unaninious. 


303. (i) Unless ollieiwisc inxleicd by the Court, the jurt sli.ill letiilil .i vcitiict on all the 

Verdict lo bo giion on c.tcli charge. charges oil which the accuse*! i' tiled, and the Judge iiiiy ask tlieni 
bul,;o may nncstioii jury cm || qtiectams us are ne* i-'.x.iry to ascertain w h.it their tenlict i'. 

Qiioetiijiisniid ainwers to bo recordccl, («) ^u* h qiu stums and the aitsweis. to them shall he refcmUsI, 

304. When hy accident oi mi't.ike a wiimg tenli* t is debti n-d. the jury may. I.ifi.iv «ir iriiriie- 

tineiulmg Mnliit. ili.itelt affei it Is ieci)r*le*l. anieiul tin teidict, aii<1 it sh.iH vtu),! 

iiltimiiioly iiniendcb 
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i'JIOCtDuiiC IN* ilJR\ TItlilS, 


i Sec. 


Vuilit.1 

prcrail. 


Itigli Court ulion to 


305. (■?) Wlicii III u case li'iccl before a High Couit t!ie jury itic tin.'iiiiinruis ni tlieiV opinion, 
or alien ai many as hiv are of one opinion and tlic Judge agrees 
aitli tlicni, the Judge siiall gi\c jtulgmenl acconl.tnce a'illi sncl 
opinion. 

(^) AVjien in any Mich case the juiy utis satisfied that they n ill not be uiianiuiou«, hut 
s,i\ uf them are of one opinion, the fomiiaii shall so iiiloim the Judge. 

(J) If the Judge disagit’cs >\ith the majoritr. lie .shall at 
D,.cl,.,rs.. uf Ju.) ,n otLcr I W jury. 

(}) If llifie are not so many ns&iv s\lio agree in opinion, the Judge shall after the 
lap--e of .‘■ucli time as he thinks reasonable, discbaigc tlie jury, 


306 fJj AVlicii in .1 c.ase tiled before Ibe t-’ourt of istssioii tlie Judge does not think it uccos'iary 
Vculict in Conn of Sossioii ttJiin to lo espicss dis.agtfeiiienl s\ilh the \cnlict of the jurors orof a 
majority of the jiii-ors. be shall give judgenieiit accowliiigly. 

If the accused iv ncfpiiltid, the Judge shall jecord judgment of ncfjuiltal. If the 
accused IS coinicted the Judge shall p.iss sciilciicc on hiui accoi’iling to I,tu. 

307. (0 If ni nn;i such c.isv the Judge dLngrcOs nilh the teixlict of tlie jiirois, or of a uiajoiity 
rtotciliuo nlicio NVsstaus Ju.l"o of the jurors, on all or any of the cimrgcs on u'hieh tho ftccu-sed 

ilisupiots mill roihct has been InVd, and is clearly of opinion that it is necessary for 

the ends of jU'-tico to suhmil the ease to the High Court, he shall submit the case aecordinglyi 
lecouhng tlic gioutuls of In's opinion, and, ulicu the verdict U one of acquittal, stating the oS'ciico 
uhicli he coiiMders to lm\e been committed, 

(2J AA'hGue\ or the Judge submit'* a case under tins section, lie sli.ill not recoid judgment 
of ncquittnl or of cons iction on any of the charges on wln'cb tlie accused lias been tried, but he way 
either remand tlie nccuied to custody or admit him to ImiJ 

(5) III dealing ssith tlie case so submittwl the High Comt nuy oseicise any of the poiveis 
Mliich it may csoi'cise on an appeal, and subject thereto it shall after considering the entire esideucc 
and after gii mg due u eight to the opinions of tlie Session Judge uiid the jury, acquit or coniict the 
accused Ilf any offeuee of which the jury could lia\e coiuictecl him upon tlie cliirge framed .and 
placed befoie it . and, if it convicts hiui. nny pis-* such sentence as might ha\o been p.assed hy the 
Couit of ^cii'.ton. 


#'/ — Ue-hiol o/..f(rH'«/ tlflct Vitclmi'ji" of Janj. 

308. Wliciiciei the jiiiy is disch.irged, the accused shall he dcluined in custody or on hail 
llc-tn II of ntui'O.l .afUr digi-ii.irge (ns the case may be), and sLall he tried hy another jtiiy unless 
the Judge considers that ho should not he le-tn'ed, in wliichc.iso 
the Judge sli.ill make an entry to that effect on the charge, luul such entry sh.ill o])er.ato as nii 
III ipiiltal. 

tiniciiihiuiit to the scc/fon.— in suWccHou (l*) of section 306 of ll ,0 said after 

llic «.jnt ‘M.iill,” i( cceufM for tlic 6i*Cf»inl tune, tliu wonh “uiilcis licplocicds in iictordiiico «i(li tlie 

|irn of fcittioii .'Ug • g|| ,11 1 ,^. ;ii<i.rU->l 

I'rojiostti aiiieiiiltiietit to thcfintioii.—ht section 307 of ihe s ild O.hIc— 
to In »iil, nfitioii (/) -w 

(O 1 or tlir * tlio noi'iiM d Hie n<>nl« “.ini ac».u..nl * sli.iJt lio suhstitiitcd 

t'l) AfU p till' «<ii ils “to Miliriiit |l>f < fhi* Wi.isle ''niiomxtt of mioli nccii'cd |H‘r«oii" si, i|| Jiiycrlril ( 


oi I'KorMiuni . 
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(ill) Afirf I Ilf I'-iiiif* “( iftitnh I « /i> /ill If fill »• ft'Uiimllci// /tiC fnlInniH J thall li ii'/ih’l, Itiiinchl — 

“niiif III mch »/ (Jic i* f'lilhfr nut/fr Ihf potfit n* if ffrln u 310, n/inll jnofinl I" li 'j Ini’ 

iiirh c/i<in;<« nn ti t«rh ifrihfl hml Iffn our of 

arrangement op notes. 

'PROCEDURE IN JURY TRIALS.] 


S. 297-« Jo pnrn I (IS7J) -S. 37f» (IfiCl) . J 
S.OOD-f^ J03 inr.. 1 (1872)-=*' aWCtSCI) 

8. 302-S 2C-1 pam 3 (1872) -S 332 (ISfiJ) 
nml OS (\ct X ot l«73) S. 308=S 2C3 pains 
(1872) . 8. 303--S 100 (Vet X of 1873) 

I. Gonoral Rules of Procaduro — | 

(1) Ooncral llennrks ns to proccJui-o ' 

(2) (Questioning tlic jury (S 303) I 

(i) Mi«cellaficoua rules . 

II. Judge’s duty with regard to faota. | 

(8. 298).— I 

(1) Ills duty defined ' 

(2) Presentation of facts ' 

(1) Discussion of evidence etc i 

III. Judge’s duty with regard to law. 

(8.208)- ' 

(1) Meinmg of “Inving down the law '■ 

(2) His duty to lay doiin the Inw. 

(3) Laying down tlio Ian in respect of specific 
offences 

(-1) Lan as to reception of eridence 
(5) SfiBcelianeoQs 

IV. Admission and Relevancy of Evidonee. ' 
111 P.ciection nnd odmlssion of T.sidence 

(2) Dridence wliich may or may not go to tlio jury ' 

V. The Summing up of tho Evidonco 
(8. 207, 208)— 

(1) Kridence to be s-*t out m detail. 

(2) Wben tbe senwning hp may bo sbortcBod. 

(3) Object of snmniing up | 

(4) Judge should refrain from csprcssing ilecided 
opinion 

3) Judge’s duly with regard to the Keidence 

6) Kndonce of nccompiiccs ' 

VI. Tho charge to tho jury (8. 297). 

(1) When and how to bo made. 

(2) Duty of the Judge in joint trial of licensed 

(3) Confessions 

! 4) Tho charge in relation to spcciGc offence* 

3) Special directions in the charge. 

(<>) Procedure 

VII. Duty of tho Jury. (8. 290). 

(1) Duty of the Jury defined. 

(2) Sufficiency of evidence 

(3) Distinction between functions of Judge and Jury 

1. GENERAL RULES 

(I) fir until llniuirl./i as to proretliirr. 

1. Plea of insanity.— .V Judge m his charge to 
the jury tnhl ihcm that iii hi« judgment the 


. 203 2'.G (1872) S, 2e9=-S 2.>7 (1872) 

3. 301-=S. 26.1 para 1 (1872) =.S 332(1861) 

S. 303=.S 26.T para 2 (1872) S. 305 =Ss 97 
3 nml 4 (1872) 8. 3 0 7 S 2G3 par.is 5 and 0 

VIII. Powers of tho Jury. (8. 209). 

(1) The Province of the Jiirj 

(2) fipccial Verdict 

(3) >lisetllanoo««. 

IX. 'T " •*' :v . 

(I) 

(-») • 

[() .iiisuiimion on cuacnee 
(.*>) Misdirection on J.iw 

(61 How to find out w lictlier there was misdirection. 
(7) Kspression of defiiuto opinion on criilenco 

i x) What H not misdirection. 

!i) Effect of Misdirection 
X. The Verdict. (Ss. 300, 301). 

(1) Meaning of the term " verdict ' 

(21 Special verdict 
1) Construction of Vcrilict. 

4) Procedure 
(3) When a veidict is final 

XI. Wrong verdict due to mistake (8. 301). 
XII. Reconsideration of Verdict (Ss. 802, 
304). 

XIII. Verdict when to prevail. 

(I) In High Court (S. 3 J5>. 

(2) In the Sessions Court (B. 306). 

XIV. Discharge of Jury and Retrial after 
discharge [ 83. 305 (2) : 308 ). 

XV. Trial by Jury of case triable with tho 
aid of assessors. ( 8. 268 (3)]. 

(I) Appeal on facts 

(') Where some of the cliargcs are frnhle hi lurv 
(3) procedure 

(1) Where a triil cannot l.e held by Jury 
('») The verdict in a (ml In Inrv of c.nsc |.artli fria- 
Idc with Bssrisom 

XVI. Roforenoo to tho High Court (S. 307). 

(I) pcfinition of terms 
(2) Kffcct of llrfcrencc under 8 3U7 
l) Practice and I’mccdiire • 

I) Proceilnre on P.rfrrcncc before the High Conrl 

XVII. Review under the Letters Patent. 


OF PROCEDURE. 

accused was at the time of ihc trial eshibiting 
svmptoins ef nnsoomlncjs of mind, and l.«. 
directc! them to find whether tie a'm»e<l *i»« 
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QUK5TI0XIN0 HIE JIHIY. 


inline at tlio time he cf>riifnittccl the oITcnco 
Held, that the is^ne os to \Thethcr tlie nccDTcl 
was of unsonii'l mind lit tlie time of the frill and 
incapable of pioperly inahui" las defence, n as a 
preliminary issue to that put by the Jndsje and 
should have b< en first snbmilt^ to the juiy. — 

19 W. R. 2G • See 19 W. R 45. 

2. Examination of witnessea after tho Jury 
has gone. — it is not competent to a Sessions 
Judge to examine witnesses in a Jnry trial nftei 
the Jury has gone and »n the absence of tho 
accused, with a vien to deteimine whether he 
should or not differ from the jniy anil refer the 
matter to the High Court. — 7 B R 9“9 

3. When the conviction is set aside on the 
ground of misdirection.— The neensed >s 
entitled to have his case refried by a jnry anil 
ns a matter of piocedure hml 5n justice to the 
accused, this eouise slinuUl be followed. — 14 C X 
493 4 C N 37G Con 10 M J 147 

4 . Failure to consult jury on point of 
evidence is fatal.— In a case of murder, the 
Sessions Judge after considering the evidence 
discredited the confession and all the evidence 
and discharged the pusoncr, not considering it 
necessary that tho case shonhl go before ** Juri. 
Held that tho Sessions Jmlge had no right to 
withdraw the case from th® jury hnd to discharge 
the accused without taking their opinion as to 
the weight to be given to the evnlencc— -10 W. R 

20 Bee 10 A. 414 

6, Identification of stolen property .— a 
Judge docs not misduect m omitting to entei 
into iletails regarding the identification of stolen 
propel ty —1 W R 22. 

6. Jurisdiction of High Court to send 
prisoner to jail beyond Presidency 

town. — In hearing a case under S 307 Cr. P C 
the High Court duos not evercisc original juris, 
diction, but it hoars the cases as a court of ' 
reference in the eserefse of the junsdn lion vested 
in It by cl 28 of the Chattel, and if the accused i 
is convicted and sentenced, he may be ordered 
to be imprisoned in a Jail witlim the limits of its 
appellate jurisdiction and beyond the Presidency I 
town —29 C 2S0 I 

7^ . .1,-4 , ' - -jjg I 

, : to the I 

i.s the j 
whero | 
part of I 

tho common law must be wanly used. [19 B 
7J91 Under S 263 Cr. P. Code, the functions 
botli of the Judge and of the jury are cast npon 
the High Court, and tins difrerentiates its 
position very widely from that of the Courts 
of Unglnnd [1 B 10] It is more than doubtful 
whether the English antfioritics wore present 
to tho mind nt tlio Indt.an Legislature, when 
enacting the proiisioiis of the Cr P.C, specially 
adopted in India relating to trials by jnry flS 
H. 452 PerC.iudyj] J J / l 

(3) Oiiotlouhit/ tliP Jin-!/ (S. 303). 

8. Question cannot bo put 'whon vordlct is 
unanimous and unambiguous.— The Indian 


fliithoi ities preponderate against iincstionu 
jnry, where the verdict is general and ha' 
ilolhereil umlngaity and without i 

pletcness, and where there is no reason to si 
a iniscoiieeptioii or disobedience of the due 
of law.— Rafc244 ! 8C.7ul. 9 0 .53 - 5 0 
7 W. R 22: 19 B 7.3-J : CB R.253: Ka 
2 A J. 473 I 11 Or. 5.57 (C ) : 7 L. B. 140 : I 
829 (0). There is no provision in the Code 
empowers the Judge to question the jury 
their reasons for an unanimous verdict, 
there is nothing ambiguous in the verdict 
and no lurking nnoeitalnty in the minds 
jury themselves regarding it [28 B 412 J 
4G9- 13 Or. 5.8G (M ) : 36 JI. 5S5 . 22 If. J 
21 W. R. 1 CUR 258]. 

9, Questions as to grounds of verdict. 
Hw does not prevent a Sessions Judge froi 
ing the jnry regarding the grounds of the v 
and such a course is desirable in the o 
justice — Per Pinifep J nvd Onrih C J. A 
I Coiilia) [21 IV. R. 1 : 1 0. L. 275: Con : 
IJ 

10. Scope Of S. 803 Cr.P. C.— Although S 
Cr P. 0 empowers a Judge to ask a jury, 
questions a« are necessary to ascertain what 
verdict IS, it was never coptomplated ths 


from it, he should proceed as directed by S f 
10 C. 140- See Bat 412 


they find themselves in difSonlties which ha’ 
bo resoh ed m that way. — Kat 239 

12. The law as to questioning tho jury.- 
present law in India is, like th.at ot Ung 
designed to secure a certain and complete fii 
on tho matter m issue at the trial ; and both J 
and jury have a dut\ as regards eeitainti 
completeness S 303 Grim Pro. Code enacts 
doctrine of tho English law which is thus s 
by „ J m TI'ihioi t. The Queen, (ISGI 

U 1 Q B 289 (lie) “It is tlie dutj of the J 
to take care that the verdict of the jury is 
imperfect, and if tho j ory have coinpletely om 
to aiisw er the tpieations left to them, ho ougl 
point out tho omission and to have it eorre 
When, however, the Judge leceivPS an impe 


pei/ect, the judge hu^ iio right In ijueition thejii 
JiHtl nut the teasel fur the jury's lerihet, TliO I 
Court in a reference under S .307 lean to 
regarding tlio answers to rpmstions propeiu 


I 
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nftcr JoIiTorr of H.o foiuplfto ^onlicl [/V« JanUnr 
J.] Th<? rofcrrc'l to Jn R 30.) nrf on!» ' 

SDcli nrc ncco'-irr to n«coH »fn tvliM tli<* »or» 
ilict i<. In tlio nli'-oneo of nnv OTprr«s protlsion 
of tlic Ia«v to (lie contrarr, <i t/fctr um) tonct'f finU 
jnj o/ ttip jtiry on tJi^ »m(M /lift' hr oHo»iOif 

oven thonsli n 'onlict of not puHtr Ins been «lcli- 
vcnhl.— [Ca.. ?y J.] in (1^00) )3 11 *342 

13. When the Judge ought to question 
the Juty. — IVtiere ft jurv returned a rorJiei 
of not euilty of culpable lionticide, tbe.Re*s>ons 
Ju(I?o oiiplit to hare ref|iiire<l them to find es- 
presslr nrhether or not the accused svas pniltr 
of any minor offence [2 U R 31t S'? 12 C X 
Mo.on. L. (ipp.) Rf. Hat nss] in theea«o 
of an nmbicaous renhet, it is the duty of the 
Jad^’c to a«l. the jury sneli rjnestions its are 
necessary to a-eerttiin nhat the Jury really i 
meant bv *tieh rerdiet The prorisions of S 
303 empower hint to do so [ 7 C X. 135 Srt* 

30 Jr 4C9 • 13 Cr, 500 (M) -3 1. 11. 75 ) when ' 
a special verdict is nmbiE'ious or defeetivo in 
regard to mattera formtnj! part of the offence ' 18. 

e. <7 intention, knowlodjje etc iC is the duty of 
the Judge to ascertain its meaning by questioning 
the jury— [Rat 710] Vriicre it is not ele.ai of 
which of the sorerni offoneoa nilh nhieh the 
pri«oncr is charged the jure find him ginlir. the 
Judge can put (luestioiis to the jurj to imd (Ins 
out [S 11 L S57 J I 

14. Verdict of “guilty of murder under ' 
grave and sudden provoeation.”— The 
verdict nas in terms n verdict of murder as it 
did not find that the provocation had destiaycd 
tlie power of solf-contiol It is not a necossars 
consequence of anger or other emotion that the 
poncr of seif.control fihotild bo lost Whether 
there was n dfstriiction of the power of self. ‘ 
control should haiu been ascorttiincd hy the 
Judge* bp questions nddicssed to the jury — 

20 « 2 ie. 

16. Questioning with a view to bring out 
points of variance Is improper.— A Ses. 
sions Judge is not at liberty to pnt qne«tioni | 
to the jury with n view to hrtng on record, the 
points on whicli his opinion is at vannnec with tlio ' 

• jury— Hat 442 SOD 215 IS B 4S2 14 B H5 

16 A. juror 

■ ipposed 

•mc of 
ench of | 

6S5. I 

II. JUDGE'S DUTY-WITH 

(1) Jnn dnti/ df'/hicif. ’ 

(!) The Judge must lea'c the di«en«s!im upon 
questions of facts entirely to the jury | 

4 0 X 190 j4>r. T U2 MV It. 21 2M\ ' 

R. 72 (RO). 

^5. (>) ]i is not incumbent upon a judge, to read_ the 
"hole of the deposition of the nitness to the jury j 
Cd C 2«!I . Fee Rat 5«lO I 

It is the duly of the Judge to inm itp the en 

Gf> 


1511. Quoations and nnswora must bo ro> 

corded.— The questions put to the jury nnd 
the ans'iers gMon must he recorded in the cruet 
liiiguaeo itsed and not merely their siibstanee— 
}> 0 7Jy 5.V 9 Jr T 3 15 

(•t) Misceltdiicnii^ nilcv. 

10. Swearing of Jurors.— “The juiors. 

he sworn under the Indian Oaths Act 1873.“ 
See 2S1 Cr I* C. 

(Note.- The ruling in 3 R, II. 50 to Iho cniitinry 
was oicmiled bv the I.egislntnre In ennetinp; 
fiec2Slin (he Cr. I’ Code of 1SS2 —111 R 3.’i!» i 
See also 20 W 11 I'l] 

17. Failure to consult the jury on a point 
of ovidonoo before discharging the 

prisoner— vitiates llie Older of discharge. The 
bossions Jiidgo his no right to pronounce Ids 
onn judgment on the credibility of the evidenco 
and to nithdmw it from the consuleratioii of 
Iho jnrv — IG W. R. 20 SreOR 11.071. 


piisoners witli jury cr assessors, even. If die of 
thf eharges, <« not triible by a Court of Kcsimn — 
13 W R 60 

10. When Jury ore not unanimous.— The 
Jiidco 19 not bound to summon a new jury.- 
1 W. R 41 

20. When a District oaasos to belong to a 
Division to which Jury trial has noon 

OXtondod.— Jury tnul id that district ceases . 
8 W R 3f) R W II B3 

21. Commissioner of Gooch Bohar.— Tim 
Consmisslnner of Coocli Rclmr has noponertn 
hold a trial hr jury in the floalpam District— 
h \Y R 35) R U R 6.S 

22. Power of Qovornmont.- The fjovernment 
haspowoi to order that certain persun charged 
with ft certain class of offences shnuld not he 
trieil by Jurj but by the .fudge with the aicl 
of ftsscssors —21 .M 0.i2 

23. Trovorsing a caso. —Where in n SesHiona trial 
the defeneo nsLs for ft postponement for non. 
ftttcod'M'co of ft summoned witness, tlm Jodgn 
ennnot discharge tlic jury in the middle of the 
trial and to traverse the case, to bo tried hi a fresli 
Jmy ftt the following sessions —1 R R P3<| 

REGARD TO FACTS. 

dence ns reconled before him nml to state Im own 
reasons for consideniig ft pritoncr guilty 
7 "• 11. 25. 1.1 W. R 3t 

[Note. — But he mnit nlways nilj that It is for tl>e 
jury to form /finr oth opinion 
JOC s»70 25 C 230 Cr R 1.5 of 'iC, U K fRj. ) 
B 4C S Ifld 34 C C'H 35 C. 5.11 lO 0 >. 
151 7 JI It'l M Cr. A 5J*2ofjy05 

27. {() Whero tboro 1» no ovidenco.— TIi» 
Jnd^*e ought in rharge the Jury fnr »n sr.|Tjitt«J 
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biscr«isiox or ktidksce nc. 


[Seo. 


nn<l not leave the iarv to «ny nhetlier the prisoner 
IS s-uiltv or not —7 AV. R. 39 • 16 W R 10, 

28. (■) Juclec slioiilJ avoid expressing nny decided 

opinion upon the facts 

1 AV IX 2 1 W R 2o Vr.-R (Sp) .”>! 7 C J 2IB 
28. (fi) Evidence bofoie the Committing K.igistratc, 
unless contradictory of the evidence of the same 
witness at the Sessions, should not be pnt to the 
jury— 7 \V U 72 10 W. R 19. 

(2) ri-eseut(ition offsets. 

Fr6S0lltCltlO]i of f&cts —In charging a jury it 
13 the duty of the judge to present the facts in their 
natural aspect and not to aneges far-fetched evpla. 
nations of any point — [9 JI J 3^0 ] The Jndge 
should call the attention of the jnry to the f.aets 
and then leave to them to consider, whether 
from those facts tlioy conclude that a particular 
criminal act has been done, and if thev ao 
conclude, to direct them that the case comes within 
a particular section of the Code —[4 C. N. lai ] 
Ampliaoation.— If tho necessarv points in 
the case are more or less dealt 'with m the 
Judge's cliaige, the mere fact that some of them 
wore not amplified as they might hare been, docs 
not amount to misdirection— 27 B Gi7. 

‘ ‘ -ll .i.tv.— . • 


631 3iOO'9S 10 C OTO. 25 0"'230' 

33. Child’s evidence.— Whether or not the child 
witness was competent to give evidence within 
the meaning of 8 14 Act II of 1853, was a qnes- 
tion for the Judge and not for the jory . the 
jnry's duty being confined tea finding as to how 

much credit is to be given to his evidence 

8 W R 00. 

33A. Duty to point out preaumptionstobe 
drawn from facts.— It is a senoos misdiroc- 
tion for a Judge to fail to point out to tbe'jury 


31. 


32. 


that recent possession of the murdered man's] 
jewels is 0 fact from nliicli n presumption may 
be drawn that the neensod is not nim-ly the 
thief or recover of the stolen property but may 
also be the murderer. — 17 C. 1077. 

(3) Disrttssloii of evidence etc. 

34. How the evidence should be discussed. 
The duty of the Judge is to point out fairir 
and candidly the maio and salient features of 
the case from the point of view of the pro'ecn 
tion find of the defence respectively. And in 
BO doing he is entitled to tahe into consideration 
the speeches made upon both sides by the crown 
and the prisoner’s counsel in considering 1 ih 
presentation of the evidence to the jury But 
he IS not bound to iliscnss every little particular 
or detail of the evidence on cither side— 1 Pat 
J.317. 

36. Statements of witnesses taken under 
S. 164 Or. P. C.— The Judge nnglit to tell the 

jury that the evidence of witnesses taken under 

S 164 Cr. P. 0, must be accepted with caution 
He onght to point out that it is not always proper 
for the police to get such state ments recoraeu 
for the purpose of pinning down the wituesses 
to some statement, especially at a time nhea 
they arc not free from police infloence— 7 
0. J. 240. 

36. Polios custody.— It is tho dntv of the jndge 
not of the jury to decide tho point whether on 
accused person while making n confession wns 
or was not in tho custody of tho police— 31 M 
127, 

87. Verdict on each head of ohargo.—Io 
tiial by a jiiiy, the Sessions Jndgo ought to 

cotl on the jury to return n yerdici on each head 

of a charge. If the trial is for the murder of two 
persons and the jury return a verdict of 
the judge shonld ascertain whether tho yerdict 
relates to the murder of one person or the other 
or of both. Rat 74fi 


Ml. JUDGE’S DUTY WITH REGARD, TO LAW. 


(1) Meanliiff down the law.*’ 

38. What is meant by laying down the 
law.— Where the Sessions Judge, both before 
and after summing up the evidence, placed, 
certain question* of fact before the jary, and 
directed them that, if they found certain facta 
proved, they wore to convict, and that if on the 
contrary they found certain other facts proved 
tlicy were to acquit Held CPei FoxC.3 nnd RohiV 
7" ^ there was no laying 

down of tlio law ns required by S 297, that the 
cfenhiil of thf cffi.ce with uhich the 

tro* chlirged ought to haie Wen niilained 
niiri that there was a grave misdiroetioD which 
wonld not be cored by S» 537. 

r> 6 R. 149 (P. B.) 

Judge In laying down tho 
jaw. It IS not siitticiont for a Judge merely to 
rend to the Jury the definition of the offence and 


to leave it to them to find out whether the evi- 
dence mado out the case against the accused 
It IS tho duty of the Judge to call the attc«l<oa d 
the jury to the diffceiit cleuientt con'Miiting the 
offence and to deal w ith the evidence by winch it 
IS proposed to make the neensed liable Failure 
to do so amounts to misdirection. — 23 0 711’ 
25 0 73G • 4 C N 103 See 30 M. 44 8 C 739 ■ 
7 0 188 : C D R.258. 5 L B. 149 7 RiT 

T. 20. 

39. A, Duty of Judge is to explain the ap- 
plication of tho law to the facts. — “It 
for tho Jury to say whetlicr and how far the 
evidence is to the believed, and if the facts ns 
to which evidence is given are such that from 
thorn a furihec tnfeience r.f /act may be legiti- 
mately drawn, it is for the Jurj to say wliellicr 
that infcreuce is to he drawn ’ or not But it is 
for tho Judge to di-tcrmine, snhjeet to review, 
n» n in'itter f./ bur wbclhor from tliosc facts that 
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fiirtlier iiifori'iicp innj b<* Ii-pitiiiinfrlr drawn” — 
Lord' RlacLbiirn in 3/'frri/»<>LMn I!'/. C«> »•. Jnfi«i»n 
Ob.":) :i A C. 193 s S'-r 19 C. N. GW (P. B.) 

4.0. Judge’s responsibility.— wiicro n R.‘<isions 
Judge in cliarping tbc jury under S 2H7 Cr P C 
said; “Tlic accused arc cliarped s'itb offcncM 
under Ss H7, 323 with S 149,323 with 149 and 
304 witli 149. Tlic 1a« bearing on the case has 
been placed before \ou tnoro than onco m the 
addresses dohrered by tlio learned pleaders on 
either side I need not go into detail ns to the 
law* therefore." llctil that it was immaterial 
hoM much or how often the Jury may have been ' 
addressed by the pleaders on both sides upon ' 
the law. llic responsibility of laying down the 
law for the guidance of the Jurv rested entirely 
with the Judge and a verdict arrived at by the 
Jury ill tlio ftbsciito of any direction on the law 
for their guidance by tlie Judge was invalid — 
20 C. 379 19 C X 053 (F. B ) 

40A, Judge should avoid discussion of 
complicitcd legal topics.— IVhcrc a trial 
for culpable bomitido is proceeding before a i 
Jurv, 1 ^ IS not OH opproprifllc inode of tayiiff ] 
doaii (hi hii’’ to discourre oil all hrancheo and 
<lej>.irtm«iit* of the eomflieatcd topif o/ CHwie to • 
do so, I think calculated to confuse tho Jury i 
and possibl.i to direct their deliberations into 
channels that have nothing to do with the ease 
Tho dutj of the Judge is to lay down tbo law 
ID reference to tho ease prosented to tho Court 
and tho facts of tho case and not to perplex 
tho niiiids of tho Jury with considerations that 
arc uiitiido tho legitimate scope of tho enquiry 
It IS I tliiak the duty of tho Judgo to keep the 
Jury with proper limits, and for this purpose 
to simplify as far as he can the issues faiily 
and properly beforo the conrt and direct the minds 
of tlic Jurors to tho*o issues and those issues 
alone, — I’ri JrnAtiis C. J. in 19 C. X. C93 (F. B.) 

(S) Ills tliity to lay tlowti the l<iu\ 

41. It is the duty of the Judge in oU oises | 
to point out the law to the Jury.— 21 tv. R 
G!) (5 B R 23S. 0 L. B. 149. 29 C. 379 23 C 
rSG 27 U. 044. 

Note.— Ill deing so, tho Judge should adhere to the 
words of the particular section of the renal Code 
with which he has to deal and not snbslitntc 
phraseology of his own [13 C N 754] But 
merely reading the sections of the Code which 
nrc applicahlo is not a sufficient cxpHnntion — 

[4 C X 193 . 25 C. 7dG . 25 C 3Gl . 15 U 3G9 ] 

42. Judge should not discuss points of law. 1 

A Judge should not diieii«s points of l.iw in sum* j 
ming lip to the jury and he should avoid all i 
extraneous and niinecessarT argimunf, merely | 
siimniiiig up the evidence and showing how the 
law aiq.lies to it — [S W 11 87 19" R 71(73)] 
But liL should gno the jury on explanation of ■ 
llie hw itiffctcnllij romprfliensne to enable them 
to ilccule the jiarticnlar i«sue [8 C 739 ] 1 

43. Construction of Documents.— A Judge ' 
ought to explain to the jury the legal construction i 
to be put on B document relied on by the pro«e 
culioa —3 W. R G9 


44- Effect of omission to lay down tho law. 
— The omission of tho Judge to hy down tlie law* 
by which the jury arc to bo gm’dod is usually 
described ns mischrcction But it is something 
more linn that It is n f.iihire to comply with an 
express provision of the I.iw and S 537 is not 
applitablo in such .n e.-i«e — 30 Jf 44 8 M T. 82 
6 L B 149 25 C. 5(51. 

46. *: 


may h*ivc been nddressed by the pleaders on both 
sides, upon the law 1 ho responsibility of laying 
down the Uw for the guidance of the jury rests 
entirely with the judge. 

29 C 379 14 C ICl. 

46. " *■ •• 


offence —2 B. R. 834. ^ 

47. Admissibility of confessions.— It is the 
duly of tho Judge, not of tliu jury to dccidd t)io 
point whether nn accused poison, wlnle making a 
confession was or was not m the custody of tho 
jKilioo as it IS n matter of fact which is necessary 
to bo proved in order to enable the confession 
to be admitted in cvidciu’c See 298 cl (b) 
31 M 127 18.M J 250 20 M 38 Sec It i.Jof/w 
(1908) 72 J r 183. 

(S) Luytiiy down the hue In i-vspctt 
of Mpeclfic offenrvM, 

48. Distinction between murder and culpa* 

ble homicide.— " bero n prisoner Is on Ins 
tnal npon a charge of munler, it is tlie duty of 
the Judge to point out to tho jury accurately 
the dillercneo between murder and culpablo 
homicide not amounting to murder, ■ and to 
direct tho ottcntion of tlio jury to the evi<)cnco 
and leave them to find the facts funder tho 
direction of the Judge as reganls the l.iw) of 
wliat offence the (.risoner is guilty — IMV It. 61 • 
5 W It 80 15 \V 11 17 Cr R 30 of 18!i> . 2 

B R 331. 

40. Both parts of S. S04 should bo ox* 
plainod. — .k Session* Judge m aumming up 
should draw the attention of tho jury to both 
l>3rta of & 3i>4 1. P C and a*k them to s.xy 
cxplivitlv under what part thev flmi the accused 
guilty —Rat 5.30 b 15 I. (i|')8ii Cr R 4of 189.5. 

60. Gravo and sudden provocation.— In 

charging n jury on tlic pumt of iTovuc.ation in 
n ca«e of culpable homicide, tin* Judge eliould 
tell the jury , that to bring the ca«e within tho 
exception to 300 1 P C ihe pn»oncr most 
have betn depnved of the power ef »< If^Ontrol 
by grave and sudden prnrocation and that there 
ought to have been sufficient rnu»i for *ucli (</•* 
of self control and that the jirovocalKm wa* not 
Toiunianly provpkC'l by tin- pn«oii<r as an c*. 
cu«e for duinr harm —9 W R 72 Cr R. 30 of 
1895.20 U 213 

51. Intention.— .1 8ct4ioii* Jail:.*e in araieofenl. 
{■able tioniicide not amojniirg to morUvr, omitted 
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[Sec. 


to tell thorn that thoy must conic to a conclasion 
as to whethei in causing the dtath of the de- 
ceased, the accused had the mienixOti of causifiq 
deci'h or such injuij' as was likely to cause death 
or of the knowledge that hcAias likely to cause 
death Held that such omission was a dear 
misdirection — 3 t C 531. 

62. la cases under S. 411 1. P. C. — ^It is Uie 
duty of the .Tudge to direct the jiinr to find — 
(I) whether the \jroperty ^'as stolen (2) whether 
it was dishonestly retained and (3) whether the 
accused knew or had reason to bcliese the same 
to he stolen property [13 B 3G9.2oC 711] In a 
trial by jury of a peison chaiged with dishonest 
receipt of stolen property, the attention of the 
Jurj should lie drawn to the necessity of satis- 
fying themselves that the possession of the 
stolen propeiti is clcaily tracotl to the accused 
and that it could not have been placed in the 
accused s house where it wa® found hy other 
niombeis of his f.amilv [0 B 731 Sec 21 HI h3] 
But it is not necessary to enter into details 
regarding the identihcatioii of the stolen nroiiertv. 

[1 W K 22 (F. B.)]. 

S3. Unlawful assembly. — Although the comiucn 
object of an unlawful assembly is stated in the 
charge, the yesamns Judge ought in commenting 
upon the pioviaioiis of S. 149 I r. rfi<m 
the atteotioii of (he jury ejine'^tv fo (he roi/imoii 
oJyect.— 20 0 379 34 C 098 -SOM 4* 

64. Baoolty. — A Judge should czpkiin to the jury 
what IS necessary to constitute the offence of 
rubbery IMioio the Judge merely soid “the 
accused aio charged witli ikicoity . dacoity is 
committed when aoy number of person', not 1c<# 
tli'in 3 conjointly committed robbery ” Urld, (hat 
there wasnn omi&*ioii to luy down the law ns 
requued by S 297 and the whole trial was a 
nullity— 30 M 4t • See 1 IVmr 44b 2 Weir 619 

(4) Ltiif us to reccpfioii oferideiice. 

65. Admissibility of retracted confessions. 

In a tiltil by jury, it is the duty of the .Sessions 
Judge to determine whether confcssimis leti acted 
dt the trial arc admissible. If he finds Iheni 
molcvart under S. 21 of the Indian llvidencc 
Act, ho shonld so direct the jury If there is 
no evidence on the recoid showing that they are 
iiiialid by reason of any improper indnccnicnt or i 
threat, they should go to the jury with a direction , 
that in tlio absence of pvidcnco it is uol to be i 
presumed that thti; oie odiHi^^ihle — Itat 842 s ' 
1 W. R. 1 23 J{ 3IC SIM. 83 8 M. 1 372 • 20 I 

A. 133. j 


Note.— •Wilt'll the case liungoJ solely upouate 
tracted confession, held there w.is misiliieition 
in not pointing out to tlio jury that I's was nn'afe 
to reU upon a retracted confession unless corro- 
borated in material particulars. Fee Weir 507 1 
509 . 610 18 A <8. 

66. Hearsay evidence. — The evidence of a person 
staling, before the jury upon oath, factswhich 
constitute the charge agiii'it the prisoner bat 
which he docs not know- of his ovm observation 
and which the jury themselves have to cnqmrc 
into in order to arrive at their verdict, oaubt not to 
be allowed to go to the jury.— 10 W. IS. 57. 

SeA. For a detailed treatment of the sub- 
ject See IW. Admission and Eelevancy of 
Evidence (post). 

(J) Miscclluiicoirs. 

57. Large number of rulings sboiUd not be 
cited before the Jury.— The dnty of a Judge 

m charging the jury lu a criminal case, is to tei! 
what the l.iw i<j as siiccintly and clearly as he can. 
Jlnt to cite to the jury .a large number of laafs 
which the jury cannot possibly understand is 
calculated to confuse them and leod to a nnsesr- 
riage of justice —1 0. J. 159 .ICC N. 40 

67A. Hypothetical defence.— It would be a 
most nmlesirdble jnactice for a Judge to pot 
liypothet 
Iwfoic tt 
to the 
953 (F. . • / 

£8. Law as to abetment.— Wlien in trial bv 

' Jury one of the cliaiges.Bguinst the accused la oi 

•ibctmciit, and the Judge omits to diioct tlio jury 
ns to the evidence of abetment and to e\plain Iho 
Jaw on the subject, his oniissiou nnionnts to inu- 
duection — 21 Cr 77o (C). 



GO. Where jury settle verdict by easting 
lots. — Wheie it it alleged that the verdict of the 
Jury was oirlved at' hy casting lots and tho 
Ses'iioos Jncige held .in cniiniry into the nMtet 
in tho course of which he evatniiietl, besides 
all other pel sons all the jiiiors. 

Held that the statciiiont of a juror as to w hat liai> 
pened in the jnry room is inadmissible — 40 C. CtlA 


IV. ADMISSION AND RELEVANCY OF EVIDENCE. 


(J) JtcJffHon untJ uilmlssfdn vf crtelriicc, 

01. Eejcction of defence ovidence.— Rejection 
•if nnportunt ciidcnco for the defence niid 
nilmtssnm of evidenec w iibout tbc piiwmrr having 
an opporiimiiy of cxainiiung nn admittedly 
iniportiiiil wi(ne<s, ^itintus the lii.al hv the jnrv 
and theioiuiotiou will bo qin^hij — 2iU.R 18.' 

02. Reforoneo to documontn not legally 
proved.— IMnrc n 8c»smii»'« Judge nllownl 


ecitain rlnpiitnent to go upon the record, which 
were not proved, for the purjioso of coniparison 
of handwriting, and left it to the jery to form 
their opinion whether the .accused wrote lb® 
di'-piited sign.ntiire, tho High Court held that 
IhcTO was no such hrcgulaiify ns to nnriTint 
an interference — Hat l<)2. 

63, Judge to exclude inadmissible evidence- 
—In iriiils by jury it is the duly of the Judfc'® 



T)IE SI*MUJXC! Ir ol tiil evidence. 


to tcc tlmt c^iilcjicc «liicli is not rulmisstblo m 
itfoK not bo al|n>TC<l to po tn, to tl>c 

prejudice of the nccti<c'>, nlicthcr or not it Is 
objected to on Ins bohnlf —23 C ".''0. 

04. Admission of illegal ovidonce.—Tiic 

fldm!s$ion of ciidencc, in a tiialb} jorj 

ehoiild be dcilt wifli by the Appellate Court on 
the same princifiles ns n misdirection or onus* 
Sion to piio n proper direction [6 11 11 17] 
Where part of tlic ctidcrec i\lnch has been 


oil me riTurn uriuiiinisn ine luiuai unu uiuci 

a neir trinl in U. 74Sl U'lt See 10 I. W 37s>. 1 

(Note. — The fact tliat tlic Jiulpe told the jury to j 
put tlio c'ldcnce out of their minds eiitiiidj «ill [ 
not cure the lerdiet — 4b C &'.t3] 

(^) irlthh »/«»/ of mutf 

nof jyo to lhf‘ iorf), 

C5. Wife’s evidenco against the husband.— 

In ft criininnl trnl in the niofusjil the cridciice 
of a wife is admissible for or Cfrainst her husband 
or a person ebaigcd jointh iMth Inoi U I. (’'up) 
II 7 Q H CO I 

66. Hearsay ovidonco and anonymous 
letter.— IVhero a Judt'c, in his ohartfe to the 
Jury admitted as roceiiablo e'ldeoce a hearsay j 
itntcnient ogniast tlic aeeused .uid .iNo nn ano | 
nymuuB letter ulntli mhs juit in uithout an i 
Attempt to ehon bon or b> nlioin it nos sent, 
held that Uio Juij liad been niKdirccted [lletrial 
ordered].— 2t W. 11 77. 

07. Hearsay evidence— or eruVnee which the 
witness does not give of liis own obsenativn 
should not be nllon od to go to the jniy speciallj 
when the eiidcnco is presented to them in the i 
form ol written deposition —10 W 11 57 IS M 1 

J. 230 [ 

OTA. Inadmissible evidence obtained on I 
commission. — Whne sncIi endtocc is allowed l 
to go to tlie jury but it did not nppeai that the I 
ncciisctl was prejudiced — tlic High {oiirt upheld * 
the icrdict— Cr I! 11 of ’y'l I 

68. Statements not admitted by witnesses. , 
—In a trial for minder, the Judge icad to the 


V. THE SUMMING UP 

(J ) JU'ltlfiicc to he set out in flettifl, 

76 Evidence to bo sot out in detail.--' 

Hons Judge, in summiitg up to the jon should , 
bi carifiil to ret out the eiidcnec fulli and sliould 
TKord ill hjs charge what cvidcmo be doi* read to 
them [Hat 91!) ^;o 3 11 H (C C ) >*3 •» U 1! 

31] Where the Sessions Judge did not fiim up 
the einh lice to the jiirj cnlling their ntti iitnni to 
the malci'ijl facts in if, hn'ing thtm to form 
tluii opinion «m it, hut oiiH tmicd it gtntrilly 
and ealhd It 'Sir} pt>or Kiel, nee" whnh "‘nn.l 
•ng nlc'iie nmniinte.I to noihing" hthl that the > 
charge was defettne [ 2 ') H 3I<'> } 


S5i 

Jury statements purpoitiug to hare hern taken 
under S, 804. but winch had not been admitted 
in the course of llitir dcposilions by 0. and Jl. 
the two principal pros.cution witncs'Ce, (to 
whom pftidon had been giren under S 337 
Cr 1’ C) Held tliat the improper reception of 
such ctidencc constiliilijd .t decision enoncous 
in point of law calculated to prejudice the 
prisoner 17C. 643 Sir 2“ U- 026. 

00. Admission of Documentary evidenca 
without legal proof.— Where in oider to 
meet the defence of aliii set op by the prisoner 
the prosecution put in and the Court admitted 
in ondence in 11 ciidoi sments by n stamp rondor 
on two pieces of stamp. papei, although no 
cti.lcncc was adduLcd to prove tliat the prisoner 
h.ail Signed them, held that the documents should 
not hate been received in etiilcnce and the 
Judge III directing the Jury to consnlcr the effect 
of (lie endorseincnts had elcnilv misdirected 
lliein— JH L 4.7 

70. Tho words “in any case." -The words ‘’in 
liny tn«e in S 107 Krnlencc Act are wide and 
include ciiimi a) trials by jiiiy Jl> II 741) 

71. Bare statements of prisonors, -Bare stnfr. 
nient* of j.risoiici arc not admissible in and ought 
not to be Dlluded tu by the Jmlgc ns evidence. 
\oretidencc t.iken before the .Magistr.ite unless 
contradictory of theeMilonce of the *oine witnesses 
as given ticfuic the Sessions Court Is evidence In 
(lie trial or pivpcr to bo jiiit to the jury 

7 W It 72 

72. Evidence before committing Magistrate. 

- A Judge should not refer to evidence before the 
eonimiitiog M.igislintc without making the depo. 
sitionK cvliibits in Ins own pioceeding< Hat pji. 

70. Reference by tho judge sratomonta not 
admitted in evidenco in charge to tho 
jury.— Improper resiijitiun iifgutli evidemodliy 
the Jill V constitutes nn tironeous dicisiod in point 
h»— l7Ct>t2 27 H 620 

71. Dying declaration subsequently retract. 

od.— " here thetomjdainniit n lordiil aftvr m.oking 
u dying dechration and in her Riib'cfpient t'siimin- 
alion , it the trial deniLd tl.,il hIic reiugni'ed her 
a««ail lilt AeM th it it was a ]irevioiis niiRdin etion 
to allow the dving dcLlnrsitiou to ^’o to lh< jiir> ~ 
21 Cr 183 (C)’ 


OF THE EVIDENCE. 

HotC. Hut III omi'Ri'iii to riud lintviul p.irti.jiiv 
of the c'ldi.nc< IS not in ilRilf Kulhciciit for tho 
rvver'il of i vtnlict of tin jnrv if *ui h onii««ion 
I .i-f not pnjudmd ihe nicii*.il— 3 I) It 2i;7 
IJI i: 71!* 7<. 12 IIW J; 106 II. (C C) 
197 27 6 bJOitJ)!) It.itf.ll sy* ■t}' J</2 

70. Extraneous matters should not bo dis> 
cussed. ' Juilge I'h'.ul.l not di*cui« {>oint« «,f 

liw III fuiiiniiug uji toll.' Jiirv. nn<l In vlioun 
avoid all evlr-iiii-ou« anil uuiii-v i.-irv argiiii>e;,t», 
iticrelT sunuiiiiig uj* tin tvi.linee, and shewing 
lu. 1 T the liw apj'lj. « to it — U 6 *'7- 
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' i Sec. 


77. Evidenca on both sides to bepluced.— 

.... • f _ t 1 - 1 - _ points 

* tho ovi- 

»■ . i for the 

rcments of 
The Jmlse 

IS bouiuHo 9>im up the evKlineri for the defence 
ns well as fov Ihe piosccution, this heing essential 
to a piopcr t-harRO to the jiiif. [IJat 720.] A 
Jiuluc in suniminpr up should giVO a fUll 
and detailed statement of the evidenca 
on both sides; ho should jwiiut out itsUgal 
Ijfirm™ and " hat \\ cieUt the jury oM"ht to attach 
to scnoral inrts. — 5 U II (0 0 ) ho 19 !t 7tl 
Hat 74S hOf. 13 W. lU 2,t, 14W, llWJilO 

\v i; 7 

C^) IJhtit flic HiiiHinhiy npuiiiy 
he nhtn-fciictl, 

78. Where rival contentions have been put 
before jury with elaboration and aliill by 
tho advocates on both sides. — ^The Jnd'^c 
iu>v shoitcn Ins siimiuin? up but ho cannot 
mint rcfcr'Tico to niattoi's of pninc importance 
iKLultr if they favour the accu«cd, merely In:- 

< I'ise ther have hren <H'cn<sed bv the advocate. 
27 I! G20 i 37 11 H 14 .1 S. 103 . 20 0 379 

(3) Ohjeef of \nmiuhuj itp. 

70. Object of summing up.— The C. V. does not 

< imtcni]i!atc the icception of a icidict from the 
jiirj Mithoot their lia'in;r the a«»«stancc of n 
'iimniinj' up h\ the jadi;c . siiiee a careful sum 
nnns! up may ottow chaase live ha«ty and super* 1 
fitial impression of a jurj. — I'at 2SS, 

70A. Maturity of understanding of tho ac- 
CUSed.—Tlic omission to icfcr the <|Uc<tioii of the 
mnturiti of niidcrstatuha!; of an aciiHed to Iho jurj. 
us ^'rou'nd for settinjf a-ide a conticlion.— Hat 27. 

(f) Jiiiloc sjioiilil fiunn expi-C't~ 

/fiiiij (U’Cldcil opinion. 

81. Evidence how to be placed,— In clmjrinx 
a jury .1 jiidso cm cvpu'Ss his opunoQ as to the 
evidence but iii daiiiir go. he must ninays add that 
it IS for the jui\ to form then own opinion [10 
C. ‘170 2j C 3’0 . 13 C N. 15^ 7 C J. 210 : 

7 0 J. syg 4 c X 190 Vk\ n (sp) 6]. 

82. A Judge in charging tho jury should 
avoid expressing any decided opiuioo. 


83. When the Judge should charge for ac- 
quittal.— -Whero there i« no esidcnec nipiinst a 
jin«mier the Jiidije ntijjlit to tinipc the juij for 
nil necniittal, find hut leave the jnr> tosay uhithcr 
tin- ociiKcd !« KUilty or not —7 W. ll, 3*» 

84. The Judge may state his own improsslou 

r*’*'-* -y--’ •' • the duty 


sl'itu Jnilp'C 


> prisoner 

, 0- AS.n. 

sunimiti),* up, in bunud to ndiUca 


I 


juiy on f|UOst>ons nf fact and may tell the 
Jury tho impression which the evidence 
has made upon his own mind. [I3W. R. 
31 4C. N. I8G]. 

(J) .hn1ijc'» ihitii irifli rct/nrd to Ihe 
cvlilcncc. 

85. * *. ■ ’ ' ■ ■ ' *’ " “ in arrang- 

■ tlie Jary in 

le jury id tbe 
the 'witnes- 
slioulJ 

put to tlie jury, w.ts pronounced ilcfeitue, nn'i 
aicidict founded thcieon nas set aside [W 
V, . It. 7 j. 

80. Circumstantial evidence.— In ea-cs of very 

senous offences sind n here the evidence is nicreiy 
tirciimslantial, it should be read over in erfcn'' 
to tho jnry. — 5 11. li f*7 

[Note. — Hut where the trial is a long one, llic 
Sessions Judge does not net illegally in reading 
to the jiiiy only the importart tcgtimonics at tie 
tiial— [Kat 850]. 

87. In crscs where there ate several accused 

— It 19 of the Htniost iiiiportaiicc in cases nlcW 
several nccused persons nre being tried tegetlieei 
• 0*1 ciiilvnee iiliieli »» not iiIcnfKuf, that the evidence 

affecting each ludividual nccnscd should be clearly 
and carefully placed before the jury oed their 
attention should be proniliieutly drawn to tie 
coDsidcratioos by which they may rrorcrlyce 
' guided in estimating the raloo of such cvlaence w 
against c^cb nccased —29 C. “82. 

88. In capital cases.— in enpiui eases, ®'l 
cases of a serious oi compllcatud nature, tuo 
ju<1.;c ought to read 01 cr the evidence in cthm 
to the jury.— 5 B. H 83. 

89. Absence of evidence.— Wheio the judge 
omitted to point out the absence of cvldcme verv 
material to the ca»c of tho prosccutioa unu 
diiectcd the jui y to attribute an uuduo iniportasf® 
to the statements and eacnses made by to® 
prisoner in the explanation of certain ilocnmeDt, 
the High Court set aside the icrdict. 

23 W. i: 21. 

90. Evidonc3 of character. — Evidcm-c of cbamc- 
ter and preiions conduct of a prisoner, bemS 

matters of prejudice and not direct evidence of 

facts iclexant to the clnige ay.iinst the prisonci 
ou.rht not to be atloucd to go to the jury. 

10 W. It 17. 10 \V It 39:0 U L {ap)10S. 
I'J W H 10 2 B. it. 12". 

91. Statements of witnesses under S. 

In n tn il by jury tho Juds-e ought ti> tell the 
jury that tho evidence of witnesses taken under 
b. Ihl of the Cr. 1’ U. niM&t be accepted ■'Vith 
n great deal of caiitioii. lie ought to point 
that it is not always pioiwi Iot the iiolicc ofcccr 
to got such statciii’inlx recorded for the purpose 
of pinning the wilnessci down to some statimcnt, 
c«l>eiiany at a time when tliey oie not fr®® 
from jiolicc iiifluince— 7 C J.216 
OlA. Plea of alibi.- Dinisslon by Ihe .luJgo t>> 

refer to the plea of (r/,(i of the accused niidito the 
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e\ iilunco bearin'* nn tlip plet in tlio cbftrjrr to tlio 
jiirv i« mi«<tireelion oni\ tlio necn-ed ntn eiitiltril 
to be retried.— IS M. 3. r>» . 3 S 12'> 

02. First information Hoport .— ihc fiwit 

iiifomaffon report j> pro]iprlp mn<fe etjclcnre. Jt 
mnst be read ont to the jury <i» n \rhtJc, tind if not 
the Jml{»c should nbsfoin from nil reference to it 
C. 031. 

03. Warning to tho Jury not to disboUovo.— 

In ginnj* a variiinj* to the jury not to disbclicro 
n mass of otborn-icc consistent evidence, bcrnii'e 
in one or two minor nnd iinmatcriil points the 
v\ itocs<es made eontrodiclory statements, n JudRe 
CTcrcises a wise discretion. — 1 W. U. IT. 

04. Whoro omission to sum tip is fatal.— 

Omission of the JihIro to sum up the case to the 
jury if the neensed is thereby prcjndieed Amounts 
to an error of law, as vv oald justify n Court of 
appeal m sclfm'* it aside. — C n K. 8> 3 S 102 

9'V.n .r.l JintSec 1 1 \V i; CO 


fCJ i:rhle»rr 0 / StrfOJitjiUcro. J 

05. Necessity of special direction as to 
evidence of accomplices.— “in the caicof a I 

trial by jury, It la tho function of the jury to ftv . 
certain tho facts upon tho cndcnco before them I 
nnd for tlmt piirpo«o to be Raided bv the law winch 1 
is nppiicnble nnd it la to nil CA«es the duly of the I 
Judgo to point out to them that law n was i 
thereforo in the present case the duty of the .ludge j 
to lay before the jury, substantiallr to the effeet 
just "set ont, tho principles rohtivo to the reeep- i 
tion of nn nccompliee's testimony which the Legis- 
lature aanttioiipJ by t'le Indian Endenco Act. | 
and wc tUiuh tlmt the Judgo n ns avfonp in telb'ig . 
the jury that tills case was one in wlueb no cau- j 
tion or iBstfiietion from liim was needeil on this I 
head it is in nil cases, vrhere nn orcotnpliec # i 
testimony i« admitted, inpiimbent on the Jiuig*' to j 
inform tho jury of tho results nf the l.iw tiearihg ' 
on this point, siibst.sntj.illv as we Iwre ejMb”*- I 
Toured to espl.iin if— JVr I'liear J in3llV.lt n*) ' 
08. Direction as to the Doeosait^ of corrobo- 


tlio aerosi’d per«ons unless it is corroborated in | 

' ' • * ’ - 1 .1 .. ^.1 ..... /.r II.A I 

■ . See 

07. Sankaran Nair J on the necessity of cor- ‘ 
roboration. — -Vs to the necessity of cor oliora. i 
lion according to tho Enirbsli law, the presump I 
tion must tirtt be drawn that the evidenee of nn | 
accomplice is nnltuslworthy .Ml the Courts in 
Eiiglnnd are agreed that a conriction by a Jury 
oa the uncorroborated testimony, irh.ii ffc* Jnil.je 
hn^ hni cautionoi th-,,, <i^ ii««t must 


we are povirtjcd bv the Indian Kvnlence Act 


svbicli embodies the rules nf the Kiiglish Im on 
tills point: nnd tlie pio/inijifinii m»»t j},rt 1,e 
(frai'-ii (hill Hie fiidmce o/nn ncCeni/i/ii<> n .huaIi- 
flUc ami exceptional circumstances must 
bo proved to justify its accaptanco. • • 

S'C lit is intended to get nd of any artiheinl 
rules of the effect of the eridenee aiid to giro 
them the effect of jircsnmptions or maTinm, Tliti 
illastrntions hero gn en arc for tho most put siicli 
rnles of crideiicc ns nro treated as presumptions 
of law ; the Act concerts tliein into maaims oi 
presumptions to be drawn by the Court The 
Courts save m esoeptioiinl circumstanees, arc 
bound first to dinw tho presumption as indi- 
onteil by the seetioii • • The I.nw is the same 
fl» in Kiigiand nnd is rightly Jud down iw the 
Indian cases The eonclii«ioiis to be drann there- 
foec arc that — 

(1) The ijncstion is not wliPthern eonvietion based 
on the uneorrohornled testimony of an aceom- 
plice IS legal but whether tlicrc is a presumption 
that such testimony cannot be necepted without 
corroboration 

(ij person ehould not bo convicted “eteept under 
rery jpeci.i! circumstances ' upon the uncorrobo- 
rated testimony of an nccomplico. 

( 1 ) The "specni ciremnstanees ' are that the grounds 
on which an aecomptice’s ovuteuee has hcMi hold 
tol>e nntrustvvorthv did not iitlier OTist in the 
ease, or did not esixf in Ihcir full strength. Omf 
thete UH* cowiitcMiiiliiii? pn/ni(fcinli'iiis of qifoleo 
v<iyht irhtoti (bmiMi./i <ir enfiiihj got nil of (he 
due t« molt prp»iiHipfioiM 

(t) In c.vscs tried by a jurv. thev ImTO to bfi ndvised 
bt the Judge of what has Leun above referred to " 
-3iM 2t7 (S. B) 

08. Wbat Is corroboration.— The corroboration 
rc<\<i\fed must he of 'fiine incident « lueh Will 
raise nn inforeneo of guilt [Per Soidoron Vtor 
/ in n.*> Jf 2 17 (S.B.) ] The fudge ought to direct 
the jury m bia cinrge lint the corrobornnun nf 
an nceomplieo or nceompticts ought to ho Ih.at 
vviiich is derivable from Unimpeachable or 
independent ovidonco as divungunhod from 
that deriTid from the earlier stauuiciiis of tho 
samo aeenmjilico or the- stati mentH of othrr 
nceompbees. (Rat stO 27 M 271 12 M lliT, 

9Cr A04 (M) I '1 10-J 7M II (nj.p)*T l7 
C CI3 (P. B.) I C, 4M (P. B ) 10 C 070 H 
\V R 19 own 41 OR tl -.7 list His- Cr 
It 31 nf tH’i Cr It 21 of 13 0 VI 1 R 477 S A. 
300 i* A r/)0 ] The eTideiiee nf ono necomjdipf 
IS not sufiicieot corroboration of ihe evulcnce of 
nnotber n{com|ib' e and upon tbo same principle 
the proTioiis Ftsteiuprits made In an necotiijdice 


• I 


00 The duty of the Judge as laid down by 
other Judges.-uTii{e c j and trJ(B.,'y in 
3» M 397 (P. B.) Ivi l do* n that il.e pn>j»r dir«r. 

lion seemeiltobe — ‘ in eonvide-m? I'.e CTi.biic*. 
ot t*>e spprorers, afwars h< tr in rim/ {/,sf ,V iV 
taintc’! eridercr, serutitnr- it witli lie iitfn'r«t 
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c^rc.acccrt 5 t nitl. tlip prc.-itct Malion. con^Mlor 

«t III tl.o I'slit of the in whicli it 19 

riven an.l id ti.c Hplit of nil the other crcmii-. 
tancoa in the case of which exitleitce is Irjfitlr 
ndinisMbie ihcn ifyou beliovo it, net oi 
It even if there is no corroboration in 
the strict sense of the word, if yon do not 
believe It, reject it " — 5ee vi a. 52S fP B Y • 
MO i^vVvi' '*• Taylor’s EWdonee' 

^ 1-32: ArchiboM 

P h>G Rnssel on Crimes (Tth Kd > pn 22‘‘2 2293 • 
llalsburv s Laws of Knoland V<»1 IX. 40^. 

the iticliim of Kiljrc C.J. 

“A Judre would ndrise the jnrv that it would be 
unsafe to net npon, in other wortls believe the 
uncorroborated evidence of an accomplice, as he 
would adn<=i.t bo jury not to net upon the evidence 
of any other witness whose tvidence wii^jht from 

any cause ho open to suspiuon Bnt in cither 
ra«:c. be would tell the jury that if thev believed 

pri^onVr f 

lOO. The English Law. -A Judse should direct 
“ of the accomplice , 

porticiil*ir« ‘ 

’ Sec Ji. 

<1 r 272 : fn I 
cre there is ! 
I warn the 

10 ao ,0 will Ito a proonil for ^uosliins I 

i.et.oa [ ; , T„l, (IMV) 2 K. o4), ”” 

« ,7 \ “J > 

'* not fatal f /.» r 

if the wi'? ^ ^ '* ft doubt ' 

if the witQCM IS an nccompliee or not, the Jiids© 


should direct the jury that hh evIJcaee il ^n’i 
be carrfiitli scnitiuired. f i A'lrl) ,o. ni-l 
73 .1. I>. 400], ' ' 

101. The question of ldontity.-“A maa wia 

has been puilty of a crime hioiself will fllwin 
he nh1» tn relnin «>.. -r ,i f. , 1 . 


(1) ftmJ how to tic matte. 

104, *.i 


VI. THE CHARGE TO THE JURY. 


he able to relate the facts of the ca*e, ami if tA 
conflmialion be only on the truth of that hi-tetr 
S'lthout iJentihin" the person*, there is reallv 
no corrobomiion at all" (/;. r. fm lo- 0537) S C 
and P. lOti. 12 O. 0. IIS: 12 Cr. &J7 (f) 

2 eir TPG] 

102. What amounted to misdirection 

(1) TTherc the Jnd^e while wamitiif the jury nt 

to convict npon the ciiJenee of 0 11 if thev 

believed him to he on accomplice, cxp'esswl » 
stronff opinion that ho was not an accomplice— 

17CC42(P. B.) ^ 

(2) U here the Jiidce while wamin" the jery la 
his summiDcr up, saij tint the evidenee ff t*e 
nccompliee had hcen corroborated hv a /set 
which was no corroboration at all — S'f 29 C 7*2- 
5 W. n. so [F. B1 (^S) ; S W. R. 19 {.’'■} : Re 
10 C 970* 17 C bt2! 2 C. X, C72. 10 Cr 567('l) 

(t) '\hcrc the .Tudjri-' ineorrectlv laid dowo the 

law as to corroboration —II C H.19C| IR.47^ 

JO R. 211 , 14 R. .^ll . 2S C 339 . SJ W. R. 24 
19 W’. R 57 ! 15 C J 321 ! 5 A. 120 (137) 

103. If the Jury convict upon uucorrobo- 
rated testimony.— it is do doubt the practice 
of the Judccs, wJicn the tcslImoDv of na aeeom. 
phee IS not conlirnicd, to rpcommcnd the j'ar.v 
not to 'Tivo credit to his testimony. Atthcii»? 
time it is to ho obscrretl that if the Jury cot* 
withstandiotr the recommendation beliercs the 
testimony of the nccompliee, the want of eoirobo* 
ration, is no Icpal objection to the verdict — 

3 Knapp 34 S (15(5) 


incorrect direction to the mind of the jure and it » 
no. eorrcct tc*j»pply to such charge the'critichw* 
which would apply to a charre of a Jnd« in Enff- 
land —12 w. R SO . 4 C. X. 190: 10 B II 75 


uavonnishedaddresainirthe jurv,— 3CM iss"*"""* 

105. Method to be foUowoa.-i,. chargine « iurv 
?nH ” ‘a '"‘■re than lav c«i7 

record^^bJ^'r evid'cnce as 

incoii«i«/Pnr ""''"K the discrciKinries, and 

ID which it ""t S'cnerally the wav 

accused -2-j W. R "»f»v«>«raWe to 


lie should r 


‘ii, .V 

Sllfl.cient to .e *•■'* mofussil.it is 

Charce.takcnasa whole‘ 7 as’“’ 

wuoie 1 , 1 , tuona rojTcct oe 


107. Mode of charging the Jury.— In chargiu? 

^"'1"® '* "o* *">nnd to do more than Lay 
before them the evidence at 
-*., - ^•'’|*""»”otirfjfdi*crcpaneiesandincon* 

«wj"r’“e‘^*'°’"*'"P®"t?^'"?rally the way in 

^ ^'*'’®"rable or unfavourable to the ae- 

a 7^ V.l' ■ *’■ -■ 10 B L. Zap) 30 ] It i« 

the duty of the Judze m charging the jnrv to give 
case and to place the 
5 ^vulence in a clear manner before the 

J . , BO as to enable them to grasp the details and 
come to a nght decision All the facts of prime 
*" favour of accused must he 
ruit to B. R 31 ; 23 C X 

bd<J ll IS the data of the Judge to state to the 
jurv what arc the pnncipil points in the evidence 
and how they bear for or against the i.risoncr 
render the jury every assis- 
tance III his power lownnls coming ton right 
conclusion [0 W. R. rsj a Sessions Judge in 
Charging a jury should cudcavoiir to speak inn 
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null (hroct m-inniT. Tlio cliarKo lo tin* 
Jury sltoiiM not Ik* iinoUcil nml list* HtiaiUK** 
Rliould not bo cTtrn\fifnnt BO tint tlie jurj miy 
not CTporionco nnv rtifiiculty in ninirccintinp 
true intention nnil meaning — 11 Cr 53S (C ) 

107 A. When tho Judge should charge for an 
acquittal.— Where there is no bruloueo against 
ft prisoner tho Judge ought to charge tho lory for 
nn orquittal and not lca\e the jury to say whether 
tho prisoner 5s guilty or not — " W R. 3It 

107 B. Charge should contain facts pro and 

con.— A charge should contain a statement of the 
cridcncc Tio and Con with a running ermentary 
as to its ogreement or disagreement with the 
other facts of the case. — 1 \V 11. 2.j 1 tt' It 2. 

INote. — ^Whero n Judge’s charge to n jury is oalcn* 
lated to confuse them, the Tcrdiet of the jnry 
cannot he allowed to stand — 21 Cr 829 (0)] 

108. Instance of a wholly inauDlciont charge. 

—K Sessions Jndgo charged the jury “Vou have 
heard the evidence Do yon find tho accused 
guiltv or not " flsM Umt the charge wns wholly 
insufficient and the nccused was to be tried again 
before another jury —(’02) N 201 

109. Duty of the Judge in a protracted trial. 
Where a trial by tho Jury has hited over several 
days, the record must sliow that tho Sessions Judge 
read oier the testimonies m ertemo in his charge 
totlio Tiiry— Rat 850 

110. Chorgp_iiot^to bo of involved nature 


understand is calculated to confuse them and 
to lead to n misenniage of justice — I C J 150 

111. Par-fotched explanation.— In charging a 
jury the Judge sliouhl not suggest far-fctchcd 
cvplanotirtns lie should cal! nltcntmn to the I 
facts as tliev stood in their natiiml uspeet - 3 Jf f I 
3V0. See4C. y 193 4C N 19C 

(3) jyitti/ of tlif III Joint trtal \ 

of acciifOit. I 

112. Tt IS of the first importance in cases where 
several necu«ed persons are being tried together 
on eviilenee which is not I'lcnticahhnt the evidence 
affecting each individual should be cfcarlv nnd . 
earefullj pl.aced before tbc jiiri and thnt iheir I 
nttcntion should bo primarily drawn the con. 
siderations by which they may properl' bo gnideil 
in psiiinating the value of the O' idcnce as agnmst . 
each neou'ed —29 C ”82 2 Weir S17 fee II Cr 
MS (C) 17 Cr. 10 (M) 

Koto.— In a joint trial of tiro persons if the JoiJg** 
in summing up tlic ense to the jury does not pm 
pcrly distinguish t>etwpcn the e'idenco against 
each, the convntion wuU trfj set ft mde — Sec 2 Wcir 
r03i }'. i n.-n«r}.aMp (1909) 73 J. P 2-'3 

113. DilToront trials in respect of tho same 
crime.— Where difforint trials lire held ni 
different times nnd against different prisoners in 
respeet nf the same crime, anew charge specif}. 
ing tt,e particulars reqnireil by circular or«b r 


Xo 5 ilatid 0th rebiuaiy, I^O i should ho delivered 
in each e.a'c —IV 11. (sp) 15 1 i W II. 228 

f'.V) Confosshni'i, 

114. Confession retracted by prisoner on 

boing road over.^ — When the prisoner re- 
tracted Ills staiement "lien road over to him and 
Bftid that he was compelled to make it held— that 


20.1 133 sn'eirSO? S09 .510 . 

116. Admissibility of confessions.— in a trial 
by jury, it is the duty of the Judge to direct the 
jnry to disregard confession which he finds to bo 
irrelevant under S 2 1 of the Indian Kvidenee Act 


to bo presumed tliat tlioy arc inadmissible —Rat 
K42 aC 272 25 C 711 0UH.(CC)]0 Bee 

II R II 137. 20 W R 35 

116 A. Confessions.— It is a misdirection for n 
ludge to Icft'O the Jitrj to decnlo " lietiior certain 
statements or confessions made bi tho necuscil 
nnd how marh thereof nre admissible In evidence. 
It IS for the Judge to ndmit or lucludo o'ulenco 
in ftoconlanco with the law on the mibjoct nnd 
for tho Jnrj to weigh and 'nine tho evidcnco 
admitted — /cm/ico J in -43 C. 557. 

116 B Confession’s of co>accu8od.— Whero the 
Jndgo oirits to in'ite the Jury to consider care- 
fully the slaK-inent of tlic accused I'lth rfjerenee 
If the ehiiryc fiamed nijainO him, and also when 
the Judge omits to adviae tho Jur} ns to the 
attitude to be taken powards a retracted con. 
fesaion against a co neeuted, tlicre is misdirection. 
[21Cr 775 (Cj] Ih M J 250 25 C 711 C R 11 
(CC) JO 5 W It PO Bee 1 H I! ”81 1.5 R It 975 
Itnl ms 10 11 11 (CC)497 I .5 tiOd 22 A 41.5. 

It IS the duty of the .ledge w hen thcr is no other 
C'ldenee than the ceufpBsinn nf a co nceiieed to 
warn the jurj thnt it kIioiiUI not be acted upon 
nnd tell tlftJu to aeipnl the npcn»eil (Imiaainn 
to do IS misdirection —4 C JS.3(F. B.) 15 11 Jt 

975 3.3 51 It, IM in.t 7M H (siipv)1.5 3 

.M T .355 .^.-o J5 R hh .3S C 559 

(t) Th^ rlifiri/r In iTtutlon to 
<prrijlr nJfrnirM, 

110. Forgery.— The Judge, in the case .,f nn off, nco 
S 473 nnd 475 I* C after stntins that the ilneii. 
ments were ndiiiitteil !,» the defence to l,e for- 
geries told till jury that tin only i»«iie they had 
lo diride 'vs» n h ether thi forg' d doeii merit • were 
■n the jM>sscs»ion of the nccu«..} and If they foand 
this issue III the nflirmatiie thev mii»t hml the 
afeos«d guilty Ifefd that the charge was ilefee- 
ii't nnd misU ading and was m violiiion of the 
re«jnifenient» of P 2ti7 li> I! 1(5-5. 

1X7. Case of dacoity.— In a caie of Jaeoitr. the 
Jud^sbculd direct the jnry to ccnvict ntilv if they 
lindtl nlalltle pnsonei-* I s I the inteolKnnf gsus. 
ing siTcn^ui f'w* the pp-eert/for#— R , )! (»f ^ K. 
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THE CBAltGE TO THE JUKY. 


118. In trials for murder,— The offence of mnnlcr 

lioinf? important, the Jucl^e in ilj«c)iar«»e 

to the jury should discn«s the o\ulcnce fully. ” 

19 A 741, 

In cspit?) case*, and .n)) c.i?es of a serious anil 
complicated nature the .Tn.l;re miRht to read over 
the eMilciice ihi ptfeH9o to the jiij-j- —5 B. jj. 85. 

118 A> Murder. — in the case of murder the Jud>^ 
IS hound to po.nt out the difference hcfwMu 
mnnlcr and culpable homicHle not amountini; to 
mrrderandto diieet the attention of the imv 
to tho eridcnoe and to leoie them to find the 
facts and say in tho hsrUt of Ins direction, of w liat 
olfcnce tho prisonoi is rvuilty.— 3 AV B .“,1 • Rr H 
SOof’fW 5ccR7t.530 ^ ^ ^ 

119. niuatratioii (a) to See. 2 B 9 .-Tl,c 

tos 280., »oll)ota).ma,an«,,re„ 
t.m of ( ,0 1,„ [8 L E ,, the 

forts in tjie case aie consistent only with an Inten- 
tion to eaii«o death or to cause hoil'ilv mturr snffi. 


doubtful cases 

that the f lulgo would be bound to explain the law 
ns to the minor offence as well na the mnior 
offeneo —8 L B. 300 (r. B.). ^ 

120. Criminal Breach of trust—A Judge h 

bound to expressly td] the jury that the test they 
were to apply wa^ whether the c.rcumstancea of 
the CISC showed an mtcnticn of causing wrongful 
gam or ivrouBful logs and what those terms 

meant— 7 Bur T 20 "ee trrms 

121. False eridence.-In a case of false evidence 
tlie Iiidge need not in his charge show how the 
false sta einents, even if made Intentionally, are 
material to the case.— G AV. E. R4. Se<? 10 C L 4, 

122. Abetment of forgery. —As to hon a Judge 

ought to rhnrgc tho jury in the case of abetment 

01 forgery hy jircsenro AV. It CS 

123. Habitual theft.— I’ho Judge should m this 
^■aigo put clearly to the jury tho following— (0 

i lie need of proof of association (2) the need of 
proiiiig that the association wo«. for the nnrooxo I 

nu aggiegatc of flcta ^ I 

6 M 11 120 

124. Riot— " III a c,i«e of not it la csvcnlially necea 


Tl, 


to Jiicnhoii 1rh.1t ail iinlawftil assembly ii 
Juiy me not oxpcits m law. They might no 


.... .....J Iiiu ,iot oxpcitsll 

hcahletodutinguisli lictncon a cnlleetlon of ftg 

coucction of the same number of men u,lJi 
oomuinn object "—-17 Cr. Q" (0) 

126, Trospass- 1 

rrimiml trcspaiig ought to osniain to thci 
‘y," 9rr,I m/c.iin,n,ll,., 
tio), —tl c /!'"''"'’ misdirce 


130 . 


.S,n T ”»S0.mbly.-TI,. J„.,5, 

Ln , . , -11 ’’ 


[ Sec,' 


07) S/iertaf (Kfcrtlons hi the ih<ii{ie. 

127. Recommendation to mercy.— A Jmlgp 

ought not to introduce into his direction to the 
• jary, any question as to rccommendingaprisonPr 
tomcrcj.but should leave th.at cntirelv to tho 
jury— 14 AY, ll. 4fi. 

128. The benefit of the doubt.-A Judge is hound 
to qualify his remarks ns to the absence of defemc 
cAidcnco by jiointing out to tho jury that the 
defcnco was not bound to cull any evidence and 
th.at if they entertained any reasonable donht ss 
to tho guiit of tliej" accused, they iiere cnhUcA fa 
hate the lenefit of the ilonlt and should be acquitted 
11 Cr. 5'.7 (C ):2 ATeirGOO See J!.v T"!/nu'g23. 
and Aid 3S0 • Its Holton 1 Lew C C 261 Ke 
Illatid IR St Tr. llSOi 11 a N. lOSoj 21 Cr 
CGI (C) ! 1 K T. 350. 

128 A. Where the prisoner makes an expla- 
nation — of the facts appearing against liiin, 
it is not lor the Judge to tell tho jury that U 
h incredible, without any qualification that is 
tnerclj his own opinion, and that the Juryaieat 
lib<»rty to draw their own conclusion — 2 AVeir3S5 
128B. Absconding of the accused.— The dotlgs 
sliouid point out to tho Jury that abscondinff 
U a tnatter ifliicli is equally consistent with 
innocenco ns with guilt and that it conld bo 
considcietl only in connection with tho rest of 
the evidence and that it is itself tho cirenm- 
stances of no weight— 11 Cr. 557 (C) 

120. Chemical Bzeminer’sRepoit.— ASeisioat 
Judge is bound to warn the juiy that before aiiag 
the Chemical eiarniner'a report, they mast be 
satisfied on tlie evidence tbftt the substances 
examined wero in fact what they were said to bo 
— 18C N, 180 

130. Insanity. — AAliero in the opinion of the Judge 
tho accused was exhibiting symptoms of insanity 
at the time of tho trial, the Judge should in Ida 
charge, place the qiiextion whether tho accused 
«as capable or not of making his defence ns a pre. 
liminny issue.— 19 AA'. H. 26. 

131. Rrovocation.— Tho Judge ought to tell the 

j'ery that to bring the case n ithm the cvcejition 
to S 300. P. 0 (I) tho prisoner must have heen 
deprived of the pouer of self control )iy grave 
and sudden provocation (2) that there ought to 
have been sufficient cnnac for such loss of self- 
control and. (3) that tho provocation was not 
voluntarily provoked by the prisoner as an excuse. 

9 AV. R 72 Cr. R. 30 of ’05 
1^2, Saarcb. — The omission to bring to the notice 

rxV.I.. It- f. I ,, , . pgpcB 

■ to mis- 

if tho 
clearly 

, ° ll"® 

accused and satisfying themselves that it co’iUl 
not have been placed in the house by the otlicr 
members of tho family. [C H R 731.] It is 
•mfair for flio Judge m Ins charge to the jury 
to charge a constable with brench of police 
regulations without examining him about it noiA 
where it was not alleged that bis body iins not 
ciaimncd before the search. — 21 M. S3. 
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133. Omissioato Examlno a oyo-witnoss.— 

Tlic JnJirc slioiilj jioiiit out to Uic jury that fnim 
tlic omission to examitit’ tlio c^o-«jtnrs<i (the 
nnly ^hntHs wJio contct >»ho iVnccl c\iilcncc of 
the crime) in a ca<e in the etiilcnce w 

vtlioHy circntnstnT^tii\ they •« ouJ«\ \>c jwstifieil in 
tlraninp nii inference nihcrsc to the prosecution 
It Ive fails to 3o so, ho inisvlirects, the Jury 
21 C. N, no2. [8 C. 121 KJ] 

13i. Thumb improssiOQ. — >Ylicro the 

pirea the jury Ins own o|iinion upon thn result of 
a comparison of thuiiib-marka msteftA of leaving it 
tothojnrj to form their own opmion~iieM the 
charge IS Mtiatcit by misilmcticin — 1C i S'C 
Note.— A jury IS not houiiil to accept the opiiiion of 
an expert iijxni iliutnb impressions without cor. 
robaration of tlieir (iwu intclh^uce as to tho 
reasons which guuleil him to him to his condos- 
. sions— 32 C 7o9 

133. In warning tho jury not to diabeliovon 
mass of otherwise conaistcut c'ltlenco because m 
ill one or two iiiatcrifll particulars, the wituesss 
made (Jiffcrcut statements, tlie Judge excrci«e8 a 
Wise discretion, and thcro is no misdirection —1 
W. II IT • Sic U L (sup) 11 

136. First InformattOQ. — The Judge dioulJ not 
comment on tho y I without reading out to the 
Jurj whole of it— 33 C 331 

( 0 ) VrofctlHiu-. 

137. Frinolplos to be obsorTod m laving 
down the law.— It is not sufficient for a Judge 
merely to record tho dcdnitiou of the offence 
and to Icaro it to them to find oat nhether (be 


.to U. *11. 

138. For principles for tho guidance of o 
Judge in charging tho jury.— ?<•? lO B L 30 

139. When Jury aro in doubt as to tho parti- 
cular offonco committod.— it IS the dwtv of 
(he Judge, to ascertain tlieir doubts and to ex- 
plain the law ns applicable to tlic particular set «f 
facts beliCTod by the jury Ho cannot Inml 
over a copy of tlic renal Code to them to decide 
for thenisebcs— 14 C. 1(31 

140. Eoforenco to arguments of ploadors.— in 

summing up it is Ojien to (lie Judge to rcfir (i> 


VII. DUTY 

( I) of the iJiirtf ilcjliifif. 

145. (I) It IS in tlie ]iroMiice of the jurx to weigh the 
evidence ns to the truth or fibitj of cMdewie and 
1*1 juilge of the intent lou —3 W I! 3** 2 tViir J'-lt 
14 M T 412 

146. {.’) Till' function of the jnrv is t.i a'cerlain the 
facts upon the ri i*h nc<* Is-fi’n- ibcm and fortliat 
piiriwe to bo griidisl l,y tbe hw which i« ai*plic 
nhlr nnil w hicli Iml 1 m < n jwiintisl «>iit to them bs 
tho Jiid-o.— I'l W. 11. C.* 


(he nrgiiiiicnfs of pli‘.ulir«, but he sbotihl not omit 
matters of prime iniporlniicc — 3 S 102. 

141. Omission of dofonco pleaders to refer to 
dofonco ovidonca does not absolve tho 

Judge.— Tlic fact that tlio ple.Tdcrs thought it 

unnocoss.nry to place much reliance on (ho dcfcnco 

of the ac- - - ’ ’ 

his duty 

jury niit 

of the Ci 

42« (I'.i JVeo-lroJtt JJ S.t hij I JJ.idyMUfe. ! 
2i>Cox C C 7J7 
Woto " 

guidctl t 
by the nc 

slow to raise any spcciiil clefcncc when neither 
the ntcuserl nor his udiocato relied on it — [19 0. 
K 033 Fd 8 1. B 30C (P. B.) F.e 19 Or SSO 
(l’at)3 “I wisii howcrcT to ib*si)ciiite mysoU 
from the proposition that tlic nitre fact that ioim> 
eel foj the ftccuscd Inw fiviled to pveeciit to tho 
Court fl •• ‘ " 


even oil me piosctiition oMdcncc it would bo tho 
duty of the Judge in my apiiuoii to draw tho 
nttciitioii of ttic jui,\ to such possible view of tho 
case on the eiidenco, iiotw itlibtandiiig that it may 
haxe escaped (lie counsel for the accused”— /\i 
Moolrijce J. Ill )9 C S 073 (F. B.) 

143. Heads of charge-moaning.— Tho rxpres- / 

Sion “heads of cliargc” must be construed ressnn. 
ably * 
the I 


there . ... ci.iiije. 

10 B n sa> ('03) \ .S' 212 340 00 s 

143. Heads of ehargo -Whonto borccordod. 
— The Judge slioidd rccoril Hu m us soon ns possi- 
blc after tl«w clnrge of tiu jur'r has lu-i n netimlly 
deli'cre*! when tlie f.icts nf tlu-n'enri' fresh m 
his XniniJ — Sic 2 'Veir 4'it.l p, C 2Vl 

144. TV— ■-» '• - 'bonotod. 

whfit eii- 
The heads 

VI iiiiig*. >0 ine jiiit riioiiiil in< 111110 such n state, 
iiient ns w ill enalili iiii ri|i|ii Ilito Court to iloeido 
whether the e» uh lice Ins hrenjjimpc rli Jnul Irt^foro 
the lurvKCO) A N 2-JJ 21CrG9l(C)] 


THE JURY. 

147. ( 1 ) The pin slioiihl tsix llu I iw Ig lOi tl.e Jud.'e, 
This cannot re.->r 1 I” a loiiitnetitary on the lnw 
during their luutiisl coiisullsti'iii bImiuI the rordict, 
O »l tl •J*.'' 

J48. (t) The qiie-t.ori ,f pri-if of pr*>i'.ii« coiisj.iio,) 
i« aine.if f SI t and iiiu-t )m ihtiriiuii •! hs a jorv. 

—21 U 1: 10 

f V*) Siijjirirurfi of rrltlriirr, 

149. Child.witnc^s.— T1 • l«rs »» n-t rom]e-ieri* 

to ifcti fewh. tl*r a c!**ll I* c I*, rive 
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cvidcm-f or not. 'I'Lpy c.in ojily •lecidc what 
amount of cicdit is to be pi^eii to his statements 
8 ■\V. 11 GO. 

160. Maturity of understanding of the ac- 
cused 13 a question to be decided by the juiy. 
The oiaission to rcfei the matter to the jury is a 
seiious defect. — Hat lt7. 

151. Proof of facts. — it is for tlio jur> and not the 
Judge to sa}- >\liat f.ictsnieor aie not proved — 
4 G N. S7G 4 0 N. IbG. 

163. Thumb-impresaions. — The question as to 
the identify of tlimnb iini'ic««ion8 is eminently 
a imtttr for tlie jury and not for the Judge 
1 C J 3 Sj 

A Jui\ IS not bound to accept, the opinion of an 
expert upon thnmb-iiiiprcssions nithont corrobo- 
ration of then onn intelbgcucc as to tlic reasons 
wliah cui Jcil liini to bis coiiclubion« — 32 C. 7311 

1S3. To form independent opinion. — The law 
reqnnes a juijman to ciereiso liH own nndci- 
standing on tlic ease submitted to him Ho 
siiould not follow blindly the opinion of liis 
fc'llows tVherc this IS not done, the \cidict is 
iitmted [2.5 W R 4 5C 875] 

153A. Duty of the jury to come to a definite 
conclusion as to the guilt of the ac- 
cused. — Cetoio the jun coutkI an accused of 
tlie offence with which he is charged, the\ must 
come to n certain conclusion on the niatteis 
broucht before them These unttcis mustnp- 
ixuitothcm to leare uo leasonnble doubt, aud 
prove with ccitnialy that the accused and (lie 
accused alone could have been the man who 
committed the offence Ily •‘wrtainly” is not 
meant that jun'’v arc not to net upon evidence 
unless it puts them in the ]vo3ition of having 
nctunlly seen the thing done, but Ibat they 
liave to bo ».ati«fied upon the whole CTidence 
bfy"iii.l tfn-oiinhle Jniilt — J’ei Vor C J in 13 Cr 
320 (LH) , 

Vin. POWERS 

(J) The 1‘rorliicc of the Jni’if. 

16S. Tfio province of the Jiiiy.— n f» in the 
province of the jury to decide the credibility of 
witnesses. It is for tlioin to dciido the question 
of intention. 25 W. R 25 . 3 tV. If. 58 

159. Finding of guilty of a lesser ofTence.— 

The Jury jiiny ignore the grarc charges and 
hnd the ncciised giiiUj of a lesser oUrnco on the 
tnilcnce. 3 \V K 41 22 . 11. 51 . 2J W. R 01 

Note. — III a trml for robbery it is competent to 
the jiitv if tliey dishclierc the evidence ns to the 
nsMiilt to bring in a verdict of theft [2 W. R 13] 
or III n c.nso of niiinler, a vinlict of cnipable 
homicide not nmcninting to murder [20 H 215 
Bei It.it iiS2] or in n t ise of dncoity, return a , 
virdict of guilty ii« regirds rhniye of theft 
involvnl 111 thnt .if dicoity. [10 11 K 0J2] A 
Jiirv iDVipi tent to convict till netu-cil of the 
.>tl. nee of iilleiiipt to . niiiinit rape lifter ludilmg 
thnt (h.- ihnrg.- of ra|m Im.l not been rsUhlislitd 
Bgiiiiist the luciifcd [Ul o. c. IV.Oj 


[ Sod. 

154. As to their decision.— Jinks arc expeefed 
to give the best of tlicir brains to the considera- 
tion of the matters brought before them and to 
give n sound and honest decision. Bisforc the 
jury, convict the accused of the offence with 
which he is charged, they must come to « certain 
coDcluslun on the matters brought before them 
12 Cr, 329 (L U). 

166. Verdict against each individual acc jsed. 
— Tho Jury have to give their verdict on the 
facts as against each accused severally for they 
are not like the .Indgo in charge of tlje entire 
caseas n whole— 10 C N. g0‘l. 

(!t) T>isti)tctiou hnneit function of 
•Jutlye and Javy. 

1S8. The Jury should take the law from the 
Judge. — In cases tiled at the Sessions the jury 
are not entitled to resort to a coiniiienlari on the 
law during their tonsiiltation about the verdict 
TUo duties of the Jndge and the jury are m.idc 
clearinS* 29S and 2i'9 Cr. 1* 0 Tlipj'nij ihonld 
take tl c lavv fioin the Judge.— 6 11. R 25S . 

Jl 1 J’.enVi 8 C and P 94 (rici/oii / 1 3’hJs 1 C M. 

- and ll. 310 . also JutjoUh Snigh 14 0. 1C4 

1S7. Distinction between the functions of 
the Judge and jury with regard to evid- 
ence. — The question vvjiat the j'nry ore to recewc 
is for the Judge wlint they arc to bcliovo is for 
the jury. [Bat 452] It is the proviuetj of tlio 
jury to vveigh tlie evidence as to its truth or 
falsity and to judge of the intention with which 
the offciiec is couiinittcd [3 W. R DS] “whsta 
Judge says to a jury upon the law is an absolute 
and binding direction oi them What he addresses 
to them iijion the facts arc only such obsiirvalieus 
as ho thiuks necessary and proper in ag«istiog 
tlioin to aniv e at a conclusion upon the ovideaee 
which is wholly in their piovince to deal withes 
they think— Per Jfiiilhy J. [20 W R 41] 

OF THE JURY. 

ft?) Special verdict. 

160. (i) Grave and sudden provocation.— 

Although the charge was only ono of murder, 
the j'ury had a right to hiiiig in a veidict of cub 
juible homicide, if there was grave and sudden 
provocation so aa to dcjirue the jirisonei- of self- 
control. — 20 B 215 

(2) To add to a verdict. — The Jury hnve tlie 
light to add noids to their verdict after it'* 
delivered in order to bring out its meaning The 
Judge has DO power to stop them if tlicj attempt 
to do so —30 C 485 

161. Special verdict.— The Jury may return a 
special vcnlicl. It is optional vv ith them to do se 
It they chose to do so it should bo on nakad facts. 
— 16 3J.S12. 19 11 735; lint 710. 20 11 215 

(^) ^flweilnncons, 

162. The j'ury may refuse to answer ques- 
tions put thorn by the judge.— u B I5-* 
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68. Power to convict of offonco other than 
charged. — Tlie jury comi'ctciit to return a 
n Terdict of piiiltj with respect to nu ofTenco with 
which the accused was not fornnlly charged — 

[13 O 0 2do ] 

34. Finding accused guilty of an olfenco 
other than charged. — A Jury k not comiic. 
tont'to CDiinct on accused charj,'cd with .an offenco 
under S. ao" 1 1’ C. of oHoiicci under S 3*50 
and do*? 1. r. C and abetment thereof ns the 
hitter offences nrc not minor onenccs w ithin the 
nicaninf: of S. Cr I’ C.— H.»t211 

54A. Physical condition of the neausod as 
belying the prosecution case.— in n case | 

IX. MISDIRECTION AND 

(i) Mhtflrection Jh'/iiictl. i 

165, The csj>rr«sii)ji nii'diiectjon ns ii«ed in the Cn 
miiial Procedure Code included not oiilj nn enor • 
iu down the law b\ wliKhthe Tiiryaicto 

he "aided but nKo .in error in 'umimntr nj* the . 
cridonee . for n doficttvo nuuimnj? iij> of | 168 
evidence is an uifnnjroincnl of s U**" Cr P C | 
and therefore o mistake of liw — JS lOi 25 C 
501 . Sn 5 B H «.'j S! n 5H I 

(H) yoii-flii'crtioii M uot iifu-s-ifO'it!/ 
nti-xlivectioii, 

36. As a general rule, non-direction. . 

tho Jinlffc does not amount to mi<idirection ‘ 

Olid tlio Uitfh Court will not intirforo unless 
the circumstniiecs were such ns to make the non- j 
direction aiiiount to niNdirection Kat bH I 
2Jn.f.28 (P.C.) 21 Cr JJJ (F. D.) 3S 10.>. . 

20 W. It. 41 . See 23 C oOl . 1 Pat J dl7. | 

Kote.-A non-dircction is not a m{*dirrctlon unless 
it IS < 11 n matter of prinie impnrtniieo, and p«|»e- 
ctnlly if it tells in f.irour of tho accused— (J h. . 
lOJ] •‘Merc non-dircctioii is not Bece«ssril» ] 
niKdirectioii 1 hose who allege tnisdtrisiivu 
must shojt that soiiiethuif' wroiij? was «ii«l or I 
that somcthiMir was said which would rnske 171 
wroD" that which left to be uuderstwo.! 

Kicrj siininun" up luutt he rofmidcd in the [ 
bsht" of the conduct of the tn il and the ijiiotions 
which have been rai«ed In the proxtcation and 
defence respectively "Per hird C J 1 

in n , tloddurl 25 T. I, U 012 

67. "When non-dircction amounts to mis- , 
direction.- ^Yhcll the Jcdjro Oiiiittetl to dirwt 
the jur\ that (ho discovery nf blooil 'taimd omi- 
iiicnts bcluii>jin{: to the dcetn-ed.in (he rtoin of the 
■ necuved, if behoved, was n fact from wl.ith the 

Court mijrlit presume not imrcly theft or reccijit \72. 
ofstoUn property but al«o murder with wliuli 
the aecu«ptt wa« eli.-ir^rcd iM>J ll.it lhi« was 
a serious omission dctractini; matinally frv.n 
the tnluc of the xordiit [1“ C lOTTJ 

btiilimciits ni.sde b\ umie of tho aesii'ctl jHT«oiis 
it lhe\ dll not amount t<i coiib’— ions ami 17S. 
which do not III ant wa\ iiiinmiiiste tho ]>rr--on* 
iiiaVinj.' them, arc’ not 'ndmissil.le in csideneo 
I'caiii-t am person ollnr Ihsn thoM- inskiti;; Ihfm 
here a Jii.l^-e pa»e no »ech dm-ctieu to the 


nndir Ss If" ami 325, some prosecution wit- 
nesses jirotetHliiit the accused had piven order 
tnbeat Hie accused put in a written statement 
Bsyiii" that he .w as 75 } cars of age, infirm and 
old and phtsieally incapable of participating 
in d nut The Jury saw the physical condition 
of the aeeiiscd and came to a conclusion that 
lie was iiicap.ible of tsking part in the not 
nnd dccl.trcd him not guilty, held that the verdict 
of the jury was to be preferred to the testimony 
of the witness It is compitciit to the jury 
to ikiidc whether u person of the accused's 
phisicsl condition was cap.ihte of taking part 
inanot— (5C J 2>t 


NON-DIRECTION. 

jury ns regards, such statements, held that this 
nnioimtcd to a misdirection — 25 C 711 

(. 7 ) 0» m / as / o » to (ffi-cci flip (ittciitfon 
of the Jiiri/, 

. Omission to explain the law.— Where n 
Sessions Judge did not evjilBin to the jury ns 
to what was meant bi theft but asked them 
tn decide whether the accused wnsnt tho place 
ol theft and whether he was thcie with an honest 
ilislioiiC'.t •nteiition, /irM— Ihorc wag misdirection 
and the lenliet ought to be set aside— UM 7', 
J21 fdfs 25 C .501 8 0 730. 0 L B, 

IPJ 2Weir5(X) 

. Omission to explain the exceptions to 
S. 300 I. P. C “3M>ere the Judge did not cs- 
)»l.ii» to the litr\ in clear terms, the osceptions 
l.2and4loA 300 P C nnd as to whether aiij 
of the intentions nuiitiomd in the section were 
established ugnin<t iin\ of the aeciiied— hi M there 
was iMi-direction. DU It 153 bee .13 C 531. 

. Omission to refer to the plea of nfiii — 
nnd the eiid<.nec bearing i.n thu pica, in the 
i harge (o the J1lr^ , IS ini!dirri.noii — INM J 54] ■ 

J S 125 

. Omission to warn tho ^ury that state- 
ment of one prisoner is not evidence 

against OthOlS. ’Ilu oirii«»mii <.f tl.e Se»«ioiis 
JudL'i t« wain the juri llint the (lati incnt of one 
pnsomr «•* not eiidiim ngniiisl In* fellow jiri. 
aom r* IS a inairnal enur .iiid a rn«diree(ion fjfat 
to the trial, notwulistnndiiig that the Sessions 
Jiidgt- dealt with the eiidenie ogniiist cm li of the 
pn‘‘Onrrs ..i }».irali !i 1<> C N 15.1 [ 0 51 II 10 
(Pd) ISM J 250'(Jr 1! 2»ofI3»,.KI CW It. 
17 r Not.. S'l.r rillur ruses Sro ft V 


Omission to refer to “bcQcflt of tho 
dOUbt**“^(niisn'’ii In 111 ! llie jury thit if they 
I sd t rs-vM'ii li.h doubt i ii I vt FT |.->iiit il e ■ecusttl 
was tiititleil to the of lint doubt, is a 

nii*din*vtion 31 V t.'-b Sole No 

Omission to explain medical evidence.— 

In w «-i»e of ginlou* hurl ll> •ini — kpof (Ik 
J udge li» r^fir to tl r ninlit-jl nebnet tiat thr 
injnrn-* wrre i<t iln.ir>iis to l.fi intlec»»e 
of a man if erdii-nrj Ik-*1iI ,i- ciiiJirtcti- n. Jf'.-'J. 




SCO 


jiisbincciiON NON-blRLCTiol^. 


[.Sec 


174. Failure to caution re confessions.— tVlicre 
t])e Judge doe® not caution llic jury tL.\t the con- 
fc"!ion of an accomplice shimld to corroborated 
in material particnlais before it could be accep- 

— (jpld — this nniountcd to a mifdircciion — 
33 5[ 4G 2 1Veiro07 2 Wcir 5!H . 8 W. K 19 
G W U. 44 2" J[ 271 • 21 Cr 775 (C). 

175. Failure to warn the jury.— liiat the ease of 
each individual accused must Lc considered 
separately and that a confession by one accused 
ini olvitig himself alone could not be n«cd against 
tlic others, .mount-- to niisdircclioii — 16 M T. 250 . 
See 10 G N lo3 G B II 10 

175A. Failure to explain what is robbery. — 
Where the judge did not explain to the Jury 
uliat IS necessary to constitute the offence of 
robbery hihl — there ivas rnisdireciion, and S 
037 did not euro —30 JI 11 1 8 il T. 82. 

176. Omission to refer to enmity between 
the patties.— Where the Judge omitted to place 
before tlio juri the c\ idonce of mmity betviccn 
tlio pailics and to ask them to consider whether 
lliey cuuld draw any infcrenie from it against the 
luosecution case, hehl there was wusilircclion — 
2 L W 033 

177. r--'-'-' * r . - . . . . . , 


was committed was found in the houw of the brst 
accused’s father but tho first accused had stated 
that he did not li\e thcio but in the Iiouse of Ins 
inotkci in-law (2) tbo common nature of (he 
nitido and the estreme difficulty of ideotifying it 
(3) th.it the weapon was staiued with mam 
nifilinn Wood wliicli was not npcc««0rily human 
mid that tho defence was undci no obligation to 
adduce ondonce on the point, M‘I, there was mis- 
direction —('15) JI N 541. 

178. Omission to draw attention to impor* 
taut facta in favour of the defence.— 
Where tho Scssnns Judge in his charge to the 
jury, dill not giro n corre<'t leprcscntation of 
fac't-i appearing in the eMtlenco and omitted to 
draw tlie attention of the jury to important 
facts in f.aiour of the defence m the depositioa 
of prosecution witnesses, held that the charge 
to the jury was defccti'C and tho conridion nin«t 
be set aside.— 21 Cr 670 (C) 

170. Omission to point out weakness of 
prosecution evidence. — The omission of a 
Jiulsc to point out to the jury the weakness of 
the evidence against the acensed and the po«si. 
biliti of other persons being the gnilty parties- 
(Ws not amount to a iiositire inisdirrction — 
5W It 13. 


180. Omission to refer to the fact that tho 
accused were not named in the F. I.— 
()irii*“nin to st.itc that four out of seicn accuscil 
M i-rc not iinmeil in the fiist iiifurination amounts 
t.imWimtum — II 0 10. See 4 C K. iga 

181. Omission to road material portions of 

tho evidence to tho jury— is nc»t in itself 
ininirif lit for the rticri-nl <.f the icrdiit of a jurj 
In inch rise, tlir fjtinii.,,, will the nc. 

Cii»i-'l been prej'ii.lu.il r If J,c hds not liccii. 


•the non-dircction would not amount to mis- 
direction —5 li B. 207: 27 B. 627. 

182. Omission to tell tho jury that they ara 
sole judges of fact, is misdirection.— 
Omission to tell the jury that they were at hbertp 
to form their own opinion in regard to facts placed 
before them and about winch the Judge cipressed 
his own, IS a misdirection.— 34 0 C98- 35 C 531 
10 C X. 153. 

(ri) Mhdirccfioii on ei'iiU-nve, 

163. Retracted confessions. — The Judge luisdirects 
the jury when he tclU the jury, the 1-aw is that 
you arc to look for torroboratioii in independent 
evidence ; as there is no rule of Jaw that a retracted 
confession cannot be treated as evidence unle's 
it is corroborated in material particulars —23 B 
3!G : 2 Weir 507 . 2 Weir 509 (K<irreli) . 2 Weir 
500 

183A. What amounts to misdirection*— 

(1) Where the charge to tho Jury places pro- 
iDiticutlj before them all the circumstances 
that go against tlie accused, and does_ not call 
attention to nny of those that arc in their favour, 
hehl tbfii there 'was been a misdirection sufficient 
to iitiate the trial — t 0. X. 190 

(2) The omission of the Judge to toll the Jury 
that it was for tlicm to consider wlictlicr upon 
the evidence adclttced, tho offence was established. 
25 C. 230 • 10 C 070 Cr. R. 15 of '03. 

184. Conduct of the accused.— This is no mis- 
direction in a case of false evidence if the Jndijs 
poiuts out to the jury the contrast between the en* 
dCDce for the proseention. and the coui'se followed 
by the accused IIS, a simple denial of the charge 
comded with a rcfiisdl to esamine the witnesses 
in ntlcndence— 2 W. R 60. 

186. r— *-• • • “ ' • 


eiptessttd contuirenco, — hrid that there was no 
misdirection to tho Jury.— 7 W. R 22 See 13 
C X 754 

Note. — In 13 C X 751 the Judge expressed definite 
opinion and it was held that theie was misdirection. 

180. Telling tho jury there was no force in 
defence argument.— it is misdirection to feu 

the jury tliat theic is no foicc in the argument 

tliat tho acenxed may not Inic foreseen and nny 
not have intended that a daeoity should tale 
pbcc —7 >[ T 191. 

187. Telling tho Jury.— "no reason to dis- 
believe" a particular witness.— Jt ** 
misdirection for the Judge to say tint lie sees 
no rensoii to disliclicvo a p.srticiilar witness. 
He onght to Icaio the question of belicin'gor 
disbclieiing to the juri — 7 C. J 24G 

!68. Dogmatic expression of opinion.— B’liero 
it IS doubtful whellier ttip isolated p.-iss-nges 
III whicli ti)P Judge warned the jury that on 
•liicslioiis of fact the\ were not bound by nuj' 
(•liiuion of hi*, were ’Riilhcieiit In ouliuigh the 
fact that tliroiighoiit tho charge he had expressed 
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lii« own o(iinion«i iti Irtw t->„ bimI un. j 

tjinliliod, /irfrf tint tlio cli.»rjrt> «n« xiii'ntrd lir 
nii«clircctioii. — ISC. X. ISO * ! 

189. Evidence of accomplicQ.— uiion* tlic c\i. ^ 

dence of nn nccnmt'licL* ii inicorrolinrato*!, the | 
correct pmcticc requires n Jii<l;»o not merely to 
tell the jury tli.st it is imnsnnl to conriet on *uch 
exiilcncc, blit tlmt lie slioiiM nNo tell them tlint it ' 
is iins.ife nn<l eontrnry both to jiriiilencc ftnil 
practice to do «n , jet tlmt Ins omission to slnte 
this docs not amount to .an error hi faw — 6 It l( , 
57: 5W 11 SO- GW 11. til RW 1! IS 311 O ' 
(0C)57 Rat 84S .Rce 10 C f)70 20 C 7fi2 1 

21 Cr 775 (C ) 21 Cr S02 (G ) 27 M 271 (-277) 

1 51 301 , 

190. Travelling beyond the ebargo.— Where n 
Sessions Jnd^e in his charffo to the jury said that 
there were two possible common objects of nn | 
unlawful assembly, irhiie /Ac eecMScrf iirir rhnrge4l 
frith onty one nf them, ArM that in as inncli ns it 



Inch I 


consequently tlicy had not an opportunity of 
meeting The conviction was therefore sot aside | 
and a retrial ordered — 22 C 27C 
101< Refereaco to matters outside the record— 
Where the Judge inMted the liir\ tonctonthe 
evidence of certain witnesses who named the 
neciised at the time of the inquest, disreganling 
the nbsoneoof nnjthiug m tliecMdonce of 2 out of | 
3 axitnesses that thei did so and the fact that the _ 
Inquest Report was not esliihited in the case— 
Arid— that tliero was misdirection on a material | 
point— 2 L W UU 

19?. Statements of witnesses before a police 
offlesr or an investigating Magistrate,— 
docs not come within tlio pun low of S Cr 
P. C. .V direction by the Judge that anch "state. 
ment is strong evidence against the nccu*c<l is 
misdirection —HI M 127 

103. When the Judge charges the jury to 

consider whether the approver’s story 
IS corroborated on materjal points ornot 
but docs not direct llicm to consider whether it 
IS confirmed not only ns to the offcnco, hnt as to I 
(ho identity of tlio individual prisoner, as having ' 
participated in the offence, is to misdirect the ' 
jury.— 20 C. 7t>2 Sec 10 B 319 I R l75 , 
3 II. 11 (C C ) 57 1 J no . 8 30G 509. 

104. Charge liable to misinterpretation — ^u'herc 

tlio Judge instead of sax ing to tlie jury that if they 
dis1>elicxe<l the xvitnessea on whose testimonx the 
ease lunged xxitli rcgnnl to any one of theB<-rn«e.l 
that was a eircunistancc to ho carefully weigheil ^ 
by them tn estimating the credibility of the tirsti- 
monyin so farns it affected the other nceB«ednlso, I 
merely said that the xi itnesfcs had deposed f»!«elx 
agaiii't one of the several acensetl. — A.cM — ^that 
the language being capable of being nndcrslood in | 
a eontrarv sense, amminted to iiii<direct»<in — 2 
Weir '■/'I 

^05. Remarks against a witness not examined 
on tho point referred to.— it i» wrong fora 
Jndge in charging the jury to kit that a constable 
enmniittej a hrracli of the ridioe Regulitions In 


tint he hnd n loose shirt on in coiidiicting a scnrcli 
when tu‘ was not oxiiminccl about it — 2 Weir 503 
Scc8 M. T. 372. 

100. Defence evidence which is not trust- 
worthy. — Omission to call tho Jury’s attention to 
defence evidence xvhere sneli evidence is untnist- 
xxorthy, is not material misrlirection — " 0 42. 

107. Abandonment of witnesses named in 
F. I,— A Judge commits misdirection in cot 
diicciing the attention of the jury to tlie fact 
that witnesses n.amcd in the l'ir«t Information 
had not been e\ainincd and entirely new xvit, 
nesses haxo been called — 31 C 325. 

108. Reference to documents improperly’ 
admitted in evidence Is misdirection.— 
3 li L. 4.3 15 R 1S<>. 

109. Reference to previous proceeding — 

Where III his summing up to a Jury, the Jiid-^e 
considers it necessary to refer to prcxioiis pro- 
ceedings against the accused, he ought to do.al 
with ihrtn iii rucli a maimer ns to nxoid, if 
possible, tho nimils of the Jury being affected 
by the result of the proceedings It is his duty 
to warn the jury to psj no nttcniion to the 
result of those proceedings, and his omission to 
so warn the jiirx amounts to a misdirection 
sufficient to vitiate tlio trial— 21 Cr 65-1 (C) 

Sv2ic N ion nc J 3^0 
190A. ReforoDco to previous trials.— It is mis< 
diiootion for tho Judge to tell the jiirj tlmt tlio 
High Court imd come to a eertniii iiniling m the 
prctioiis case, ami they were to consider that if 
they had nnx reason to come to n different conelu. 
Sion — fl C J 3R0 

(ff) MlsftlrPftion on lotr. 

200. Incorrect statomoat of tho law.— In a 
trial by jury, the Judge in charging the jury 
said “Ifjnu hold it proinl tlmt the tlirecnc. 
cused all set upon <i H iriil, the in/c>i/ir,N n/ 
tiatiiiy Aim ami one of them struck the fatal 
blow, von xmII be jiistilicil m niidiiig them nil 
guilty of cii!|iable bemicidc not nmniinting to 
inunlcr, exen if there is no eiulrnee to show 
which of the three struck tlie Idnu and then 
read and evidaineil to them tin' pruvnions of 
.‘5 34 1 1* C, iUI'l, that the Judge misdirected 
the Jiirv in stating that niiv of the neciisr.<l 
iniglit b«' found giiiUi cd rid|ia>ili homiriile even 
(hough his itidiiidiia) intc lit i»n and tlie miiimon 
intention e.... n.eitli o. tr.it, [3 h 1J5] U heri- 
aBessiuns Jmige rhargeil the jurx as fullowt 
“It IS .a nile of law that n In re a person confi «ies 
n crime ntid implu-al.s himself, if he implientes 
the other persiuis who have l>i < n fric.l nlung , 
with him to tlie satne ixteni ■< he im^Iientes 
him'elf. then, if von arrrjil his at ttement as Is mg 
true and xoliuilarj given as agaiii«t hiunidf, 
y*.« r.rn ••ffrt yii*r.j.f itesf/sr, <r» iij limit thr i tl.rr 

l.r.r-.mr,'' Uct I that Rs the Judge del n-.t cauticn 
the jury that snrti renfc«*i'ins ihoiill l.e eorro. 
Jsjrate«i licfon- it can lie accepteil. it BLiountei,! 
to a misdmsnmn — ['< Cr 401 (U) .As to the 
law 5ef 4 C 4^3 (F. B.) J C S 71* 0 W. It. 

+1 lO II 31'« lat 4.t*;- Hat 4V; Ilxt MS. 

(•il5-00) I_ It m.S T M It (*11') *v I 

M. Hkl 12 R lt*3 l A I A ("5 t-N. 
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17 C. G42 But See 2"- 271 [ Per BhnJiytin 
A<i'i'’ngnr J] In a nuirdpr case tl*c Sewons 
Jiiripe diarpcd tlic jiirj tli'ia • “See 302 Tin* 
murdor of JI. Jliirdei ilcfiiieil Pumshment • 
The only fjuostion Iicio, in \ipw of tlic •st.atc- 
inenta inacie by tlie jiiHOnera «•«, ilicl tbe 
prisoners, any or nil of them, inflict tliesc 
injuries on tUo ileccased,. If they <lw\ tUey are 
"ijilty of mniilrr." Ileltl flint the inry should 
have been asVod to find ns lo Ihe intonfion of 
the acensed persons nnil tlieir attention shonid 
Lave been told to return nierdict as to tbe exact 
"tiilt of eneb of tlie a<cii«cd porsonx. [I 11 R. 
784] 

201. As to the offence with which the ac- 
cused are charged. — Where the Jml^ Mid 
that if the Jury found that the remnining accosed 
conspired with the first neensod to tommit cn- 
minnl tre<pa«a, then if ab'cnt, they nould be 
guilty of abetment, and if piesent of tbe sab- 
stantne offence, but oniiftcd to notice that the 
Eubstantiic offence u, is not one of ciiminal trcs> 
piss but of yolnntnnly causing "riecons hart — 
f/c/d there ins mi'dircction. — Ifi 0 X. PC* 

202. Case of forgery. — Where the accused In a 
suit against them to recover possession of certain 


throwing of the onus on the accused to prove the 
genumeiicis of tho document, amounted to 
misdirection — R 0 L. 512 

203. Offence under S. 411 P. C.— Where the Judge 
in lin charge merely directed the jury to find 
whether tho pioperty was stolen and whether it 
svas retame 1 by the acensed—ffc/d— it amoonted 
to misdirection He ought to Imre directed thorn 
to find— (1) whether the property was stoloo (2) 
whether it was dishonestly retained and (3) whc> 
tlicr the accused knew or liad reison to hcherc the 
satiio to be stolen property.— 15 B, 36t>. 25 C. 71 1 
20i. ITotO. — It is the duty of the Judge to give 
direction upon the law to the jnry so os to make 
tlicm understand the law as liearing upon 
the facts and it ho docs not pis c them an expla- 
nation of the law Bulllcicntiv comprehensive 
to enable them to decide the particnlir issue, 
there IS a misdirection. 8 O. 739 See 7 C X. 188 

206. Wrong definition of dacoity. — If the 
. Judge instead of sasiiig tliut daeoity is robbers 

rommitted bv fuc or more persons says dacoity 
is robbery committed by mo'i' than five persons'' 
— held this was a misdircctiiin and the conviction 
, wnsBctnside 9 Cr. 311 (M). 

200. Unlawful assembly^— Omission lo espliin 
to the jury wlnt would he theeffect if they found 
there was no iinliwrn] nsseinlily— hrb’~it was a 
serious misdirection— .31 C r.')S r Pee 4 C X IOC 

207. Wrong explanation of tho term “wrong- 
ful l038”. — The .Iinlgp in clnrgiiig the jury said s 
If the jury lliid that the niciised removcil the box 
tn put the owner In troublo tliat is cinsing wrong, 
ful loss In the women and the ml is theft.— HeW — 
that il nmniuitcil to mi«i1ireetion is as much ns to 
n mnie a thing in order to put the ow ner to tronlde 


does not iiccesss.inly and in ciery ca«e, invnhe 
tho ciusing of svrongfiil lo«s. — 25 C. 410 , 


208. Right of private defence.— It was not mis- 
direction on the part of the Jmlgc in not calling 
Attention of the jnry to Cls 1 and 2 of .S 100 T.C. 
when he particularly called their attention to Cl 
fi of thai section.- — 17 W. U. 45 


209. Forgery— misdirection as to onus of 
proof.— Where the Judge said in his charge of 
jury that under S 103 of tho Evidence Act tic 
onus lay on the acensod to show Uiat tbe deed in 
reapeet of which he was ihargeil with forgery la 
genuine —Ifclrf — that the Judge had taken an 
erroneous view of the law flnd hid misdirected 
the jury.— 4 C, N. 57C ; 8 C. I. 542. 


211 . 


used as genuine, an offonce punislnhle under ^ 
474 I. r. C." and the Sessions Judge told thejary 
lint the only issue they had to decide was whethi’r 
the forged documents were in possession of tlic 
accu«e<l, ignoring altogether the ijoestion of Inow- 
Icilgc combined with intention whieh i* 
liitcly retjuisite to justify n conviction unoers- 
'474,— held— there was a misdvrccUon— IC B 1C3 
Statements not amounting to 

Sion,— Jndge’s failure to giro a direction to tne 
jury that statements not amounting to confc”*®" 
which ore self-exculpatoiy nro Inodmissinl® 
against the necnseil otlicr than the persons making 
them, amoDuts to misdirection. — 23 C. Till®” 
Git. It. 10 

211A. Confession to the Polic9.-A Sessions Ju^e 
misdiret.t5 the jury in tolling tliom that 
to the police if followed by the production of 
Icn property is admissible — 18 M, T. 250 
211B. Guilty knowledge and intention.— 

tho Judge on the ha'is of papers wrongly adnutw 
in evideucc, stated to the jury tliat tliey "f''' 
relev int to the question of guilty knowledge s” 
intention— Aelif— there was a misdirection 
piejiidiccd the accused — 15 15. 189 See 22 W.". ■ < 


(<t) Jfotr to find out ivtif-thrv fherp 
mi'idli'vittoii Of itof. 

212. Tn roiisulenng whether tho Judge has misdirected 

. the jury tho tenor and general effect of the whole 


213, 1 . 



if uhieh Ik nUimutehi left lo the jury, it mii®t needs 
he that tho view of the Judge may not eoiacido 
with the views of others who look upon tlio whole 
pnxfcdiiigs in black type. It would however, n"t 
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be in occonlnncp citlicr w itii u-inl or nilli Rood 
I’ractif-' *' -• -- -'-direc- 
tion, i tho 

case tho 

Jury’ 

(7) iif tlrjliiite optition. 

214. Expression of definite opinion without ' 
leaving option to tho jury- — Where m a 

chnrRo of mjie the jiidf-e in I 113 clnrgo to the jnry 
BTid‘ “Von Mill cbservo that this aoTiial inter- | 
course was apain^t the pirl'a will and witliont her 
consent etc” instead of saying as ho ought to 1 
hare done, “you will hare to determine upon the 
evidence in the case A\hethertho intereourse was , 
against the girl’s will etc” and wound up by saying. , 
"yon have goen the Mitnesacs and I have no doubt | 
that you Mill return a just verdict” — held— that 
this was clear misdirection ns the Judge instead | 
of leaving to the jury to decide what in their 
opinion was proved, stated in definito terms nhat 1 
had been proved and laid down tho facts so posi- 
tively as to leave no option to them for taking , 
a different view — S« 25 C 230 IOC OTO 13 
O K. 751 10 C N* 153 nat 7t8 I W fi 2 J 

W. R.25 W. R (Sp)S 13 tv R 3t 
21&. Uisleadiug nature of the summing up.— ' 
Where the summing up of the judge is calculntod 
to produce an Impression on the mind that ho | 
nlshed the jury to gi\ea verdict whicli they would 1 
not have given on n correct presentation of the { 
facts— /icld—tliat tho Judge had misdirected the 
jury.— t 51 T 131 

216A. Charge so framed as to leave no option. 
—When the charge is framed in such a nay 
AS to leave no option to the jury liut to Adopt 
the view taken bt tho Judge, it amounts ton 
misdirection Ho, where in a case under S ,3CC 
1. P 0 the Jiulgo said, “«hen a man carries 
oft a young girl at night from her father's house, 
the presumption is that he did so with the intent | 
(to force or seduce her to illicit intercourse),"— 
firM that the way in which tlio question of intent I 
was put to the jury, left them no option fl-l ’ 
A 25] Where .a Judge says to the jury that 
tho finding of the stolon jiroperts with the ac- ‘ 
cusod two months after tho commission of 
dacoit) , was after "so short” a tiinci «stoju«tifv 
tho coiiMction of the aeoused for daeoity itself, 
Jiflcl that the question whether the possession 
was recent or not should not haiobeen put to 
the jury III tho positive way which the Judge ' 
adopted (2t5 .V 40" 4o C 557 See 2 Weir 51.'. ] 
Note. Rut whore tho new taken by the judge 
is wariTintcd by law and no ot/.er 1 tor enn (rgiiDu | 
fe totes. It will not amount to misdirection — 
[SeeSW K 3 17 W II 45] 


Cfi) f/7/rtf /.« )tof mfsiUi'fctfon, 

I 2'0. (1) Progumption against tho accused.— 
It IS no misdirection tor A Judge to toll the jury 
tbat if the prisoner could not prove how he bc- 
enme possessed of ccitain .articles (iiowevcr small 
in TaJitc and common in use they may have been) 
it nas Ihcir duM to coniiot him, for tho prosump, 
tion in such a case was legally valid that he 
know that the property had been unlawfully ac- 
qnircd — IV' U 3 

217. (2) Pointing out that tho defence cannot 
bo true.— Where O deposed that he and Jl were 
4 dars in companj at .Vf, and tho Judge charged 
tho jnry that if they found that R was not in com- 
pany with f). dnrmg these 4 days at Jt, but was 
at K, it did not matter where O was, because, it 
was clear that he could not has 0 been in company 
with R at JI and must have therefore given false 
evidence, when he said that during these 4 days 
be was in such company at M — J/rfd [ffefon. 
KarrJ desscntmg ] that there was no tnisdircc- 
tion- 7 VV U 10; (F. B.) 

218 . ( 1 ) Pailuro to amplify defonco ovideneo. 

—Where in charging a Jury, the Sessions Judge 
deals with all the points of importance urged on 
behalf of the accused, the merg fact that some of 
(ho points were not amplified ns thej might have 
been does not amount to misdirection —27 11 QJfi 

218. Aslight error not prejudicing tbo accused 
docs not amount to misdirection.— 5 W. R. 

1 0 B H 47 7 W R 10'; (P.B). 

220. Expressions misunderstood by byetahd* 
ors or counsel in a case.— do not constitute 
misdirection if iliey ought to have heen understood 
by any reasonable man, having reganl to «hnt 
nos proved m the caie —10 C 1070 

{•*) r.Drrt of mtsilh'irftou, 

221. Effect setting aside a verdict on tho 
ground of misdirection.— When a en»c iias 
been tried beforo a jurv nnil the eonTietmn has 
been ret aside on the ground nf misdirection the 
nceiisoil IS entitled to have hi« c"w' ritned l.y a 
jury, and »s a matter i>f pr'»’e<Jiin*, iiuiJ ;n jo-.jjee 
to the accused, this tniino should be niloptui - 
4C X '.7C Ur X 411 

222. Material misdircctioa. - v mati-nal mudiree. 
tion by n Judge totlic jurv is not coirred bv S. 
.',17 Cr I’ C 4 C -N 5Ti. 

223. High Court moy, in case of misdirection, 
make an indopondont estimate of cgi* 
denes.- When a Biis.lirection 11 of such a charac- 
ter OS would lend li> a f iilarc of jiistic>», the Jfigh 
Ciurt may weigh the truth of the « viilenre against 
the accused, and mai thin cmiict or oei|uit him 
nict.rling to t!ie new It takes of the etnlenc.-or 
man if it tl inks lit. din-ct o n trial 2il JI I 


X. THE VERDICT SS. 300, 301. 


(J) ^lenttfiiij of the fri'i»» "iri'dlct/* 

224. The “ verdict '■ m S. 423 Ct (d) Cr. I* C means 
the entire vernbet on all the chargei framM in 
cnsei of a trial for vanoas offences a* pmvideil by 
f' Cr. r. C The term is no limited to n 
vcnlict on a jviHicular charge on which the accu-ed 


i« cotiviited and tl e convu tion which li apprair"! 
against— {2JC 377 ] —Ry tie term “senhet" 
(i onl 1 be Qnd«rst<x»l the coil*. live of ini'm of the 
jarr as a l.c.ly amve-l at after tnntoal c-mioltation 
an.l a'certainej m J acEootee.1 tv tl e f rer-isn — 
Irr.M 5S5] 
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224A. No form prescribed.— The law does not 
prescribe any special form in w hicli the jury ore 
to return tlicir finding ; they are at liberty to 
deliver it in auy form they like, and if that 
finding is not eiimiiftti'ie as to the facts in issne 
winch goto make np the charge, it is the doty 
of tlio Judge to put such tjncotions ns shall elicit 
n complete finding— 8 E L o57. 

(?) Special vertilef. 

225. The Cr. P. 0 docs not permit the recoiding of 
^vbat is known in English law as n “special rerilict" 
— le where the ]ury state their findings on the 
facts themselves, lca\ ing it to the Judge to apply [ 
the law to tho'e fincts and himself find the prisoner 
pnihj or not guilty.— 13 Cr .'i8G(U) SB L 35” 
See ilnt 442 

Cohtin— 150 452. 10 B 733: Rat 710 SOB 215 
220. [Note per contra —In {1S95) 20 R 213 Unas 
held that the jury were not to find a timpic verdict 
of guilty or not giiilty. They mat/ fiail «i tpeciai 
teiihrt, a string of facts to which the judge 
applies the law Tlie option is theirs, not his In 
('94) 19 B 735 the jury in a trial for rajie, return- 
ed a verdict that tAe pruoii'T did t/.f act con. 
iciif— held that the verdict was a special verdict 
and It was the option of the jury to ret am a verdict 
in that form Tie Juitge was bound to rccont flic 
verdict and apply the law thereto]. 

227. Jai'dine J. on special verdicts.— “In 
England the jurj may find either a general 
* verdict on the whole matter in is«nc or ft «p<»ei<if 
leiilict on the particular facts They may refuse 
to answer que<tinn$ The option is that of the 
]ory, not of the Judge If the jury chooses to 
return a special verdict, it must bo on tbe 
naked facts; it most state po«itirelv the facts 
themselves and not merely the evidence addoecd 


Judge IVhether the findings of fact were enOi- 
ciont and clear, was often a question raised 
nflerwarils So in general verdict* there might 
occ.asionally be ambiguity or the jury might 
escccd their function It is the office of the 
Jmlge to instruct the jury on points of law, nnd 
of tho jury to decide on matters of fact*' — 
[15 B 452] In the absence of nny express 
provision of the haw to the contrary a clear and 
concise finding of the jury on the main facts 
shoald be nllowcd even though a serilict of not 
gniltv Ins been delivered, fr'r Can'tw J. in 
ihi.J ]. 

[Note.— lliO follow ing rulings should hcconsnltcd . 
JOB 733- Rat710- 20n.2J5: 6B.B 25ft. 

(.1) Construction of the vcvdlet. 

228. To constitute an ofTeneeandorR 526 of the Penal 
Code*, tho act iHuet hole hetn itone ia(«»fari/jr 
This Is the very essence of the offence Where 
the Jnry n turned a verdict of gnilly “but not 
Tolantarib" iiii<lor 6 320, ItU (hat the verdict 


was in effect one of “not guilty" and the nccn»cd 
was entitled to acquittal. [12 0 K. 330] Tlie 
finding of a jarj tliat, altboi'gli the occu'cd killed 
the deceased, the crime was not murder, not he- 
cftusc it fell under anyof tlic ctceptionsalloncdby 
InsT but bccanse the accused had no object in killin" 
him is not a legal finding, and docs not amount to 
a conviction of culpable homicide not amounting to 
murdcr[l VT. B 50] iVhero a prisoner charged 
under S-. 304, 823 nnd 323 I. P. C. was foon.l 
guilty by the jury under S. 333, held that lie was 
not acquitted of grievoiishnft but nas found guilty 
of the offence under S. 322 nith the eitenuatinc 
circumstances which would confine the 
ment within the limits of fi 335 [23 JV. R. Cl] 
Where the prisoners svere tried under 326 reio 
with S 149 1. P. 0 and the j’nry held that no case 

of rioting had been made out and convicted the 

licensed nnder S. 32C, held that the verdict was 
pmcticfltlr one of acquittal [16 C X. 1077 ' 31 C. 
fill 41 C.'CC2]. 

(4) Procedure. 

229. Verdict should be Oil each head of charge 
The Sessions Judge onght to call on thejoiT*'’ 
vetum n verdict on each one of the heads of cliwce 
If tho trial IS for mnnlcr of two persons find the 
jury retnm n renlict of guilty, the Sessioos Judge 
onght to ascertain whether the venhet relates to 
killing of one or the other or both. — Bat 74" 

230. Verdict Tvhen not to be accepted.—'^*'”* 

ever trial by jnry, evists, the venbet of the jury 
most be accepted nnless it ts manifestly and cer 
tninly wrong. A verdict based on loluntary coa- 
fcssions, is just ns good as a verdict ba»ea oa 
the testimony of creditable witnesses It is toe 
piovincc nf a jury to decide the credibility oi 
witnesses —25 W. R. 23 : Or. R. 64 of 1686 

231. Judgo^cannot control verdict.— 

Off 

to 

'ill 

that the Judge had no power to control the jo^ 
in this m.'iiiaer, but that he should have recordi“fl 
the finding on the first count fts the verdict in tuv 
case and eentenced the prisoner accordingly —i 
JV. n 22 : See Or. R. 62 of 1894. 

232 Vordiot should not be recorded par* 
tially.— A Sessions Judge nets illegally in stop- 
ping tho foremen of the jury from adding the 
words, “the land and the crops are all theirs 
(moaning that they belonged to the accused) to 
their verdict of guilty on a charge of rioting m 

connection with the land nnd tbo crops. The 
woids were very material ns showing that the 
case for tho proscention uas not regarded as estao* 

lithed or true by the Jury —30 C. 485. 

233. Individual opinions not to be disclosed. 
— In cases of disagreement among tbo jury, |ho 
indiridnal opinions of members are never intended 
to be disclosed —30 31, 685. 

23*. Based on confessions.— A verdict based pn 

voluntary confessions is just as good as a verdict 
b.ascd on tho feafimoni of credible witnesses. 23 
5V. R. 25 ! Sec Cr. R Oi of ’80. 



Mnoxo M:Rt>icn i>rL to ihstakk. 


£6>-30S \ 

235, tt— ’ 


ttey tliouglit nny of tlio exceptions nltoweit ^>y 1 

law, applied — MV. R. 50 ' 

236. Fairness and impartiality. — IVbcro the 

District Magistrate acil the Sessions Judge cm. | 
phatically express their belief that it would ^ next 
to impossible to obtain a fair and impartial tnal ' 
it tlio case be heard before a Jury, an ortlcr for 
transfer must be immediately made. It would bo ' 
Inexpedient to let the trial go on before such a 
jury because an erroneous verdict may in the end 
• be set right by High Court. — 23 0 727. 

237. Questions to the Jury.— Sec.— (1) Gonoral 
Rules of Procedure, 

238. The Jury must give their verdict upon | 
the whole of the evidence recorded, c U , 
R 31 
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230. Judgecannot himself supply omissions. 

In dealing mtli a special verdict, the Judge is 
confined to the facts positively stated in the 
verdict anil cannot of Inmsclf, supply bj intend, 
ment or implication aii^ defect in the statement — 
Rat 710 1 

(S) 7f7ie/J « fcnllct is finttl, 

210. • 


to record [8 B 200] 

241. When a verdict is final within the mean* 
ing of S. 418 Cr. P. C — S 418 Cr. P. C giica 
finnlitj to the vcnlict of a jun when there has 
been no error of law or misdirection and when 
the Judge has concurred with a majority of tlio 
jury— Cr R 58 of 1891 


XI. WRONG VERDICT DUE TO MISTAKE (S. 304). 


242. Scope of the terms ‘‘by accident or i 
mistake AVhero a Sessions Judge questioned 
the jury as to their reasons for returning a unaoi. 
inous verdict of not guilty, “and such qacstioniog 
lod tivn of the jurymen to say that they had been 
misled as to some of the evidence by tbc notes of 
the foreman and that they would like to recoosi. 
dor their verdict " 

J/rfd— that the case was not one in winch a wroug 
verdict was delivered bj ‘'accident or mistake” 
within the terms of S 301 
22 M J 353 Set Rat OtJ 30 C. 4«5 
[Note. But where a vcidict of acqmttal by a 
majentj is by mistake pronounced by the foreman 
to bo ** unanimous,*' the Court is not entitled to 
order a rctrhl and is bound to acquit— ‘‘w iJ r . 
Woolf, 18 R K. 402 | 

243. How far it can be corroctod.— When m a , 
trial for offences of murder, culp-iMe homicide | 
and causing grievous hurt, the jnry, at first ^ 
acquitted the accused of murder but found him 
guilty on other counts, but on being queslioncit 
bj the Judge about the grounds for their »erdicl, 
the) revived it into one of gDitt4 of murder. krfJ 
th.it tlio Judge under the circumstances should 
haxe entered the scniiit of the jiirv as one of 
guilty of murder —21 W U 1. 

244. Note.— But wlioro the Judge's question was 
directed to find out merely of which j^irt of 
the offence under P 301 P C the jury considered 
tlie accused guilty, and the litter tbrrcnpon ^ 
cbaiigetl tlicir verdict to one under S 30J P C — 

JiWcf— tint thev »»ere not entitled to do so as the 
Judge hid not asked them to reeon«ider tlieir 
tint \erdiet under R 30J Cr. 1’ C.— Rat I>n 2 
*15. Special verdict.— i 

(l) In a trial for npe the Jurv rclurmd the venlirt 
that the pn.oner did the uci with ronieBt 
The Judge thereupon required the jurr to *ay I 
whether the aceuseil wis guilty or not. The Jurv | 
agnin ntmil wtnl brought n I'enbei ofgudi' with t 


a recommendation of mercy —Zfthf, that the 
second (ordict could not be sustniDOd, as the .Tudgo 
did not require the jury to reconsider their 
verdict, nor gate them any fresh direction nor 
ex|d.iined to them that a finding that the woman 
consinted wns tantamount to an acquittAl 
in 15 7.53 

(J) Wbero the jury in a trial for murder, reiurnml 
At first a verdict of murder under grave and lud. 
den provocation but upon the Judgu sajing that 
be could not accept a qualihcd verdict and re* 
qoired (belli to find the nccusid citlicr guilty nr 
not guillj. they returned a second verdict of not 
guilty — At/d th.it tlie procedure was wrong Tlic 
Jury ha'c the power to return a special iprdiet 
on n string of facts to which the liidge applies the 
law Tbej arc not simplj to find a vi rilict of 
godly or not guiltj —20 it 215 

240. Fowor under S. 001 whon to bo ozor< 
CISCd.-'lhc power of amendtiient of aierdict 
proudest bj S JOl Cr 1’ C must be exercised 
(wfort »r immoilialelj ufti r tbe verdict is recorded 
and cannot be (xeriiicd after tl.e jurors have 
disperred « I* R 191.5 (F.B.) Sfr i: r Porl,« 

1 Mood 4.< 

247. Englisb Law.— kccording t» tbe prrK.bnts. 
a rmbet may be amended i>cii afierthedefen- 

dint 111 * < 0 di«cliirged out of tin dock. [R.-e 

/; 1 0 Cox U C 2J'> trcbibobl p S^Jt] 

•Upon n di*coTcr\ some dais after the discharge 
cf tbe ais-use.!, that the verliit of ae<|QitUl 
deliveml bi tbe foreman was realti onir the 

verdwta* wponglv declirt.l b> tl.e foretnan, it 
was IWI flat ll'e Judgw louM pa •vtitasi.b- 
•111 dirs<-l a nif.al j: r It SO-J 

243. Foremaa'a Dnounccmcot by mistake 
that the verdict was unanimous.- Uh,.re 
the f. n-man [ uU». Iv anojrml a vrrd ft “of ij'’» 
guilt* ”•» ll e onatiitnopi wfdtrt ef tie jgrv in 
tbeliariog.f atl ili-jir-r. 
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RECONSIDERATION OE lEltlJlCT. 


[ Sec. 


the pirt of nnj- one of them, tho Conit lia^ no 
jurisdiction in consofjQencc of the subsequent 
statement of the foreman that tho verdict was 
not in fact unanimous, to set aside a rerdict given 
m open Court. G P R. 1913 (F. B.). 

249. Misooncaption of law. — Where a jnry found 
an accused person guilty of murder but refused 
to convict him because there was no eyc-mtness 
to the clime, held — that in chaiging the juiy » 


second time, the Judge onght to h.ivc explained to 
tbe jury that tho testimoncy of eye-witnesses was 
not necessary to tlio establishment of a cliargc o! 
tourdcr, and that the jury if they had no doubt 
of the gnilt of the accused, were bound to give 
effect to the conclusion at which they had arrived 
23WR.3G Sc(?28B.412- 19 B. 735 : G B. K.23S : 
21 W. It. 1. 


XII. RECONSIDERATION OF VERDICT [S. 302 AND 304]. 


250. For text.— See S 302 Or P C. I 

251. Whore jury is unanimous. — Where the jury 

is unanimous tlicir verdict must be received I 
Unless It IS contrary to law, the Court is not com- 
pctoiit lu sudi a ease to direct it to reconsider 
Its verdict -5 C S'l . 9 C. 53 . 10 0 140 : 19 B i 
735 3G M 5So ! 

252. Where a reconsideration ie essential. — 
Wlicre in a murder case the jury returned tbe 
followni" vmdict “We have no doubt that the 
prisoner hilled N. we thiuh N «a'o no provoca* 
tion, but w(j do not think it mnrdor, because tho 
prisoner had no object in killing him, held that 
tho verdict could not bo received and the Jury 
wero properly directed to rctiie forrccoiisidcn- 
tion — [1 W 11 50] Wh^re tho Jury appear to 
be contuvnd and to have faded to uuderstand the 
remaiks of tho Judge, he does not .act impropcilj 
in telling them to icconsider the venhet ]2 Weir 
614] 

253. Furfher direction on law.— Tho Judge is 
hound to oiplam tho law again wlion the Jury on 
being asked about thbir verdict show bi thfir 
conduct that they were not able to follow lus 
summing up [5..^' (’ll) M N 190] Where 
the July avo not unaminotts it is open to the 
.luflgo to further diioct them on mattcis ol l*w 
at the time of icquirnig them to retire for further 
consideration [0 B B, 258} 

262A * ’ • • . -.1 


against each prisoner on nliicli ciidcncc had been 
otTeitd and the u^nics of the witnesses whoso 
testimony boro nn each count, litld that his pro- 
cedure M as not objectionable — 2 Weir 014 
254. Englisli Law. — A Judge is not bound, to le. 
cello at once tlie flr«t vciclkt winch the jury 
hringfl in lie may direct them to reconsider it If 
their vcrdii t is )jie<iii(»iylf« or lip may 

rtfiioe to neecjit it. If however they insist on n 
general verdict of guiltv or not gniJlv, the Jndge 
mii..t iKcciit it— If 1 ire„},fj 'P Cot 2? • Arehibold 
P 2JI llaUbiirv's laiivs of Kngl.ind Vol IX p 
:S7d. 


255. In the case of a special vordiot.--Wherc 
the jurv' giv « their findings only on facts ktviiig 
it to the Jmlgo to apply the law to fhosejael^, 
the Judge IS empowered to require the Jury to 
return a verdict of 'giiiltj' or not 'guilty'. 
13Cr.5S6(jr) U-i/Kcc 19 B 735. B i’ 

9 Cov 23. 

256. Jury cannot bring a secDnd verdwlin 
direct contradiction of tho first.— Where a 
Jury Jias returned their verdict iii Hccoidance wit i 
theexpress direction' of the Judge and 



he 

cl 

B 


735] 

257. What does not really amount to a second 

verdict.— In o case in which tho acensodwas 
tried on ch&igc^ of murder, culpable homicide an 
causing grievous hurt, the jury acquitted hiw o 
muidcr but convicted him on the other conats 
The Judge thwciipon questioned the jary as w 
the grounds of their verdict and the jury evcctiij 
ally intimated tlie.r willingness to convict o 
murder. Held that tlieio eoiiid be no final 
untd the la^t of the questions put by the Jud"® 
to the jury was nnswored and as it appeared froui 
tho answcis of the jury that their findings of fa®“ 
disclosed that tlio verdict ought to liavc been one w 
guiltj on a charge of murder, the Judge shonl 
have ciiteicd tlicvoiclict of the jury as onool 
guilty of murder Tlio fust verdict was not a 
final verdict and the Judge need not have referred 
tho ca-,e to the High Court at all —tee 21 W. R. h 

258. Stage at -whicli the Judge may ask t^ie 
jury to reconsider.— After fho veidict has 

■ been actually delivered by tho j'ury, the Sessions 

Judge cannot under the pri)vi'ion« of S 30J Cr. 
P. C requirn tliem to lotiro for further considera- 
tion He can do so aftoi asreitaining that the 
verdict IS not unanimous but only before it 
has been actually delivered. — 7 r, B l-to 


XIII. VERDICT WHEN TO prevail. 

(J) III IHyh Court (S.W.y.) I of the miijurity of tho .Jury, he shall give jadginrnt 

250. S. S03 is mandatory.— “!». .Utt Cr P. C. is ) •« nocoiihuipe witli sncli opinion. On n verdict 

imnilntory. If tlit Juit.-e ngrri-s wiih the ojuwwjw j ‘*f Tinuthr lii'iiig given, it is ccitniiily uo 
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competent to the Court to tuVe niiy \cn\ict on flic 
lcs«er charjro of culpable homici'lc Per fWiM* 
tcoo.! J. 19 C. X. Co3 (P. B.) 

260. Jud^o bound to nccopt s uofluimous 
verdict.— Under S. 305 Cr P C the Juil"©'* 
bound to accept a unanimous vcnlict of the Jury 
It is only when the verdict is not unanimous that 
it lies with the Judge to taVc one of the cour«cs 
specified in tlio section — 3 1* 11 75 (P. B.) 

8 BorT 2*7 (P.B.) 

281. Verdict obtained by dtircss. — ^The lury 
after retiring for the whole d.iy, sent word to 
the Judge that they could not agree. The Judge 
sent Uick word to the Judge that ho did not be- 
lieve it yet and suggested tliat they had better 
agree that night, na he was going away that night 
and would not ho back till the day nfler and 
they would not bo discharged till he rctumeil 
The verdict was returned within an liour IWiJ 
that it must he set aside ns obtained by duress 
Pierce « P(«ce, 3SMicb *12 

(S) III the Scs-ilons Vom't <5. .'/««.) 

202. Judge after accepting verdict oinnot 
refer.— It is not open to a fac'snins Judgn when 
ho lias oneo acccptctl the verdict of the jorj and has 
postponed the case for passing sentence, to iccon 
Bider his order and refer the ci'C to the High 
Court under S 307, but lie niu't p.ass soniciKc 
on the person awaiting sentence on the 'cialKt — 
4 C X CS3 See Si C 055 

263. Boos the verdict of the jury cover the 
whole iodictmont ?—lu a ease m winch two 


persons were tried fur luunlci liut iiciiuitlt'd nnd 
it was .allt'gi'd that the immlor was the out-come 
of a con«|*iraey hetwetm tho«o two persons and 
the present nceiiscil who was tued on the smie 
indietment mn snpplinicnt.iry case, nnd it was 
argued that tlie eh irgo ha\ ing f.nlod in the first 
case the trial oiiglit not logo on, it was AcM that 
the opinion of the jiin in tlii< country dws imt 
neces«anlj cover the whole of the indictment ninl 
has the eitne s icrosanct eh.ir.ieter us n >cnhct has 
in Knghiint “The repugnancy in the lonlict of a 
Jura in Indii IS not in itself siilhciont to justifi 
the <iuasliing of a coin ietioh innl th I thu tcchui* 
eatities whicli are Inirrowed from the English I.aw 
and founded on ideas as to tlic b lered eliametor of n 
icnlict by a .liny wlio«e timhngs of fact are un* 
known, cannot he imporleil so as to give siicli a 
character which ha tins eaptOsS proa isioiis of the 
law does not attach to iliiri \erihcts in this eoiintry 
— I8C X JOS l-sC X 5V0 
264. Jury’s verdict must bo recorded.— Where 

the aeidul of the jury has been ileliiiiaal, the 
Sessions Judge IS bound to sn> nnd record whe- 
ther lie agreed witli the icrdict or not. 13 W II, .j(| 
205. Conviotioo end flcquiftal.— iWion (InMimt. 
ingisoMcof guilty, tho Court Is bonml In pits 
sentence lioweacr nominal [S Weir 300 1 Hut ho 
eaniiol rcfniin from passing uu ndi’niiule seTilciuo 
merely because he does not agiee w iih the opinion 
of the Jury [.1 M It (bet) 1(1. Mild H U. I'm 
H 1 j YiT. J '1 he prisoner isenlilled to be disiliarged 
from ciiUcly immcdinleli on jiiilgmcnt of neipiit. 
lal being proiiouneed ainl further dctontloii (s 
illegal p M It (•)>!.) II) 


XIV. DISCHARGE OF JURY AND RETRIAL AFTER 
DISCHARGE [ S. 305 (2), 308]. 


266. Sospo of S. 308.— Wlicre tho neensod was 
indicted on five charges,— lu -302.1* I. PC, 
302 114 I r. C. 30J 109 I r C . 302 30* 1 PC 
nnd the jury ictunicd a unauimoits aenhet of 
‘nut guilty' on the 1st niii 4lh counts nnd slis 
agreed on the other 3 coiiiits iM (be pniporlioii of i 
6 to 4, 1 he Judge took tliC aerdict of aiipiittnl , 

on the 1st and Jth counts nnd drscJiarged the 
jury under S 305 Cr P. C and onten d n retrnl 
on tbc tlirec rciiiaiiiiiig counts under S SOH Cr j 
P. C The retrial came up befnie nniitber spiinl I 
jury and tliu counsel for tbc accused took the pro 
linmiary plea of a'llrr/of uci'nl //.fd, that fur ' 
the purposes of S 4U3 Cr P. C tlic aeiuspd was 


jury nnd the proci as might coiilitiiie nntil d s« nlicl 
IS passed oil nil the cuiinta wilhiiul (he nei iixhI 
bung “tried ngain"nnderS 401 Cr P <’ l‘" 

SU,<hfnJ tic 1072 ,“..v Ui-r . (It'll) 

2 K' 11 lO-r, 

207. Procaduro boforo discharging tho Jury. 

— When, tin- Jury w ( re di» III* d (n ••,*ii»i ui i<» 1 1* 

pro]M>rtii'U of »is to tlin-c. nii-t Ih* pn'selmg Jinl.** 
Willi. lut OMert.aining whit l'**' op‘r«t*«« the 
rnaji.nly was, ,l*s<-hnr.'* *1 th<‘ jure nr* I «r*h n I » 
re Inal' /f. M (<,ii nn *.lij.s ti*in l>* rug l«V« •• l‘* (he 
retrial U fiT*. nnether Judge and jury), that ll' 


Judge not having nsveitiiiiied the npiiiniii nf (he 
•nujoiitv, ciiuhl lint he siibt eitlier tn agree nr ilis. 
ngric will* the vtTilut witlnn (he meillilug of 
cl (I) *1 he Cniirl ns i ninpnseil nf tlie Jitilgo nnil 

lln'jurv at the Ilrst triil must !»■ held tn Imve n 
legal •cisiti nf the case anil nil nther Cniirt tlieri 
f**iec<«ilil trv tliecns*. 8C N slviii. 

(rfoto. — 7<* get ml nf the rllffli iitly *i ii d/» J'l i.s, 
was oiitcrc*! b\ Ih*. A'Ivik ite (** iienil following 
the pnxisleiit III 2 (' N l''t and 7 C X xvti ] 

208. Fromaturo vordict owinjt to misappros 

Itonslon-^ln n s<.*siiii*s trial, the Sessiunt 
Ju.lge iM'ing of <i[.iiiii>ii (lint the prns* < uliiiii ovi 
d< lice wn> w nrtlilesi Bsleil th* Jurv at the con- 
rlusinn of th*' |>r'is<a iili'ui in**' if Ihii wit|„,| 
t<> t'* on fiirih* r irtnl In .ir I lic *1* f* n* e of th*' pri 
foil* M, ih* ri |dv of th* I iildie j.nis.-^ liter ntii| ),{> 
own •uni’King up Tin Jurv iiiisiitidrrs(nni|iri/ 
the **t*j*a*t «.f t1 e i|*ii stiori repli* d ll.nt tln'V foun't 
<*rt<niof Ih. Hcause*! giiiltr and the others not 
guillv Tl**' Ju I.'* Itier* *i|»in <!i<nii*s.-.| the Jury 
01x1 i.r’l. r*'I • r< Irlal Urt I ll at tin- a- Inm of || w 
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XV. TRIAL BY JURY OF CASE TRIABLE WITH THE 
AID OF ASSESSORS. 


(J) Appeal on farti*. 

269< Xo appeal lies on mUtcis of Inct >\lioro nii 


liy jory. — IV j- Ji’jiSok J. 

25 B C80 (F.B.) Cu» 3 C “W : 2B M. 243 (Foot 
Note) 18 5V. n jy ; 24 \V. R 18 21 W. R. 30s Rat 
9G1 9 D R 10)7 S<*e 20 'I 243 [Re* Benson J ] I 

270. Appeal lies on facts. — The trial by a jary of 

nn otteiice triable with tlie nnl of assessors is not 
iinalid on that ground, list the itcru'e>l has a nqhl 
e» oil /(itf,, as if the ea«e were trietl mtb 

nsao«sor .1 C 705 ; 18 5\'. R 5U 21 W. R 18 
Rat 9C1 2i> jl 243 [Per BeHSon J. s Bliariiyaiii 

Ayyangar .1 ro/ifm] See 26 M 24.3(1*0010010) 

271. Trial of Cases to which the Govt, has 
not extended trial by jury isnotiD%ati(l 
merely on tlio ground tliat a trial bi jury bas boon 
held in tlic cn«o. In such n case tlic charge may 
he treated ns n ladsmont nnd the appo.tl may he 
licnrcl on facts —24 W. R 30 . See C M. J. 14. 

(Q) iritetr some of the cftarf/cs arc 
triable byjarfi, 

272. (1) nnd “otliers Mitlitlionid of assessor*, bntall 

the cliaigcs aio tried by jury, the Judge is not , 
competent to treat tlio tn.il so far ns regaids the 
latter charges n« baling licen jnndcmth lUc aid 
of assessors—! C. L 403 : 2.> 0. 555 • 23 11 

COO ButSw? B li 079. OB. U. 1057 . 2C M. 

r.‘ts 

(J) In n tii.il for offences soino of which arc 
triable* bj jury and otliers by a8«cs8ors and tbe 
Judge treats tbe jurors us as-essors, he should take 
the opinion of nil tbe nssc-'sors and not of only l«o 
of thtm I'.iihirc to do so is fatal and S o37 
cannot cure it 2G M 59S 21 M. J. ">20 

273. Legality of conviction not nEfeotodhy 
mistake.-*-'! be legality of a conmlion mil not 
be nffected by the fact tliat tlic clurgo uliicli wa* 
triable iiitb tbe aid of ns'iosors bad been tried br 
n jury —2 1 W. R 18 11 IV. R, 32 . See Rat bOO 
2J B O'lG: 2.3 0 G'O. 


(!f) rroi'viiiire. 

274. How to record tho verdict in case com* 
ing wttbin S. 280 (3.)— Where n Sessions 
Jiuk'c trie.l iiy jury nn iiccn«cd oii two clinige*, 
line tif « 111! )i >1)1* not Iri li/lc hi jiirr, and di*senf- 
lug from tlir rerdiet ri ferred the ti'c to the IHpli 
Court, Ik'M, ibnt be sboiild fir*t bare recorded tbe 
(.pillion of tbe jury n« n"*e»'r>r* regarding the 
rlianr'* not triable by jury, nnd abould not b.nc 
refirredtbe \vii»b.(ii*e to tbi* lllgli Court, (He 
sbnnbl bfivo made rifirdue wily wilb npartl 
to tbe clinrge Innble t.i jnrr, — Itat WW KH 
R .'Aris 8.V2I n.i.'Ni ' 


275. No distinction as regards Procedure.— 

The law makes no distinction as to the procedoro 
at tbe trial, between a trial by a jnrj and one nilli 
the aid of tJiC assessors cveept as to the sum- 
ming up in the case of the former and t?ie 
manner in w liicli the icrdict m the former and the 
o|i(iiio]i of the assessors in the latter arc respect- 
iiely taken It is at this latter point that there 
is a departure of ways and if tho accused who 
IS tried does not interTcne at that crucial point 
nnd get the procedure applicable to trial with 
the nid of assessors enforced, he cannot afterwards 
be allowed to complain — 33 B 423. 

276. Procedure when the mistake is found 

out. — inipro tbe case wliicb ought to Imie been 
tried with the aid of assessors is tried by P'7 
aiidthejnrj return their rcrdicti it i* not com 
petent to the Judge, on hnding oot hts mistake or 
if he difffis from them, to treat tlie rardict of the 
jury ns opinion of assessors. He is bound to 
jirocceil either lunler S 30C or 307 Cr. P. C Ijh® 
'1ml IS not iaralid. — Sec S. 636 Or P CJ*>k 
555 5 0 M 42 

277. Where the case is partly triable byjwy 
and partly with the aid of assessors 

Judge IS bound to constitute all the niembeiso: 
the jury ns aese««or8 for trjfng the uon.jurj 
offerees He cannot eelect only two out m 
jurymen for the purpose.— 26 M B9S • 21 M T 520 

(•/) irjiere a trial cannot be held hyJti>'V> 

278. (1) District being transferred to a differ* 
ent Sessions Division.— Trial by jurj- 

in a district on the District itself ceasing 
long to a diTi'ion to which tiial by jnr.i' hasb^D 
extended.— S IV, R 39* 8 W. B. 53 

279. ( 2 ) District not coming within tho 

notification.— Tlic Commissioner of Co«n 
Bohor has no power to liold n trial br jiiry mt'* 
tJownlpara District— 8 IV. R 5.1: SlV.R.Jf** 

280. (}) Withdrawal of trial by Jury in class 
of offences.— A parlicuJai class of offcncC'*"'' 
generally triable bv jury. On account of som 
reasons the Oo'ernmeut oulered that certain per* 
xoniliarged witli these oflenees should be trici 
not b,i jurj liut by tbe Judge with the 
ns'jcssors. lleht that it wos compotoiit to the 
(•oveinmcnt to pas* the oidoi it did. — 23 M 632 

281. Offouce under S. 91 of the Eegistratioo 
Act 1888.— .In offence under S 91 of the bcgi* 
tration Act ought not to be tried with tlic ass'i'* 
anco of a jur> Wlicro bowoci such offence w** 
tried liy ti jury and the Sessions Judge accept®'! 
then unanimous loidict of guilty and con'ictc'^ 
the accused, the High Coiiit considcied it iinneces* 
Miyto(pia«h the proceedings — 14 5V. R .32 .e*® 
23 IJ C'!() 

(li) The rei flirt in tt trial by Jai'lt "f 
rasr partly triable by usKrMvors. 

281,\. Where cbarge-i, M-im of tin lu tri.il.lc bv JuiT a'"' 
olheis With tlmnid of iis-csyor*. arc tridl l-.v ''iry, 
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ami tlic Jiirv return bv a majorilv, a ver>lu*t of 
“not puilij" on nil tlie clnrpes, the i« not j 

eonipctcnt to treat tlie trial, so far ns reyanU the 
latter charc:e«, a« having been lubl « itli the anl ' 
of n««C3«or3, anil convict the neeit<eil eonemung ^ 
with the Tninoriiv. The Jnil^e cnul<\ either jnve 
inclement in aceorJance i\ilh the \cnlict nniler S 
HOO or submit the ca«e for ouleii of the High 
Court umler 307 — 1 C L W. 2*. C Vw 
See 21 B. COG. 

fifot®.— The reference under S 30“ cart oniy he n»fh ' 
reference to theebarges triable by Jury, Rat 000] ' 

282, Sessions Judge cannot arbitrarily troit ' 
jurors .as assessors. — The prisoners were j 
charged with d.aeoity and murder The Jury re ' 
turned a verdict of R«dty on both chntge® Tlie ’ 
Sessions Indgo ovorloobcd tho provision^ of S 
2C0 Cr r C and treated the jury as assessors in I 
regard to the charge of murder and neqnittcd them | 
of murder Itchl that the irrognhritv on the part ■ 
of the Court could not deprive the jury of tlicir 
power or their opinion of Us proper legal eff''et 

<1 M 42 I 

XVI. REFERENCE TO THE 

(J) Dcjhiitlnn ofteviiifi. 

284. What Is not a perverse verdict.— t «eidict 
ought to he caiisiilorod proper .ind not perverse if 
it IS one winch rensomhie men might Knd on the 
fnets m evidence —[I K Sj The more fact that 
another jury might have on the same fnct<.eoni© 
tondiffsient eoncliision will not justify the inter- 
ference of the High Oonrt [.^ee 2 0 1. 51S 1.1 
II I. (n|i) 10] 

285. Scope of the term "dissent” as used in 

tho old Codes.— When a Court of pessioa# 
merely differs in opinion from the lerdiet of the 
jury, it IS hound to submit the case to the High 
Court under 8 201 of the Ondo of Criminal 
Procedure for the wonl ‘Missoni" u«eil in elmse 
4 of S 201 (=-8 307) means a “eoniidelo dissent . 
such ns to lead the Court to consider it He>e«*i»« J 
/or the eiuU o/ justice to siilimit the <a«e to the 
High Court -2 n .lej I 

280. The expression "tho opinion of tho 
Sessions Judge and tho Jury”.— m ci . 

(3) of S 307 Cr. P 0 IS equivalent to ojnnion I 
of tho 8essions Judge and the aerdiot of the , 
Jnr\ [18 C .1 r»22] There is nothing in C’l 
(1) of the section nnrr.antiiig the intcrpreintion 
of the term ‘opinion' in it to mean ittlier than 
the respective conclusion of the jiiri and the I 
Judge, and the term is not used there to denote 
the reasons fur such decisions [2*1 'I t*l] 

('») J'Ji'crt of Jicfcmirr iiinlcr S. .'107. 

287. Effect of roforonco under S. 307 Cr. P. C. 

— No trial can be legatb *j>enkinL'. ooiic Ju.le.1 until 
the judgment and sentenre are j'^issrsl, andtlw 
trial of a case referred bi sessions jiMtgelnlle 
High Court under S 307 Or P f remain* 
open for tho High Court to concludo 
and eompletO, eiiher by riaintaltiior He 


Jury finding accusod guilty of nu offonco 
triable ivith tho aid of assessors.— The 
accused whs eliaigeil with offeuccs under Ss ape 
and 3‘l7 I P C (both offences being tniihlc bv 
fury) btit found tho accused guilty of lolimtanly 
causing gvtevous hurt (S .T2*» I V C ) • an offouee 
irialde In assessors Ihld (Per Benson J) that 
the Judge in the eirciiiiietances wnsjiistilled in 
treating the finding of tho jury in regnril to 
grierous hurt ns tho opinion of assessors .\n 
apjionl therefoie 1 ly on the facts of tho ease 
//(■/./ (I Vr Bhnshyarn .tyrangar J ) The cffivt of 
S 2.18 Cl P 0 IS to invest a jiiri trying an offcneo 
ttinblc 111 jiirv with niithoiiti to tinil ns an mci. 
dent to such tri.il that certain facts oiilv are 
proied in the trial which eonstituto a minor offence, 
and return a venliet of guilty of such offence, 
tbougli it may not be triable by jury •* If they 
deem ht to do so. that is, rotiini a i erdiet of guilty 
on a cognate or minor offence, while returning a 


point of hw [20 M 213] ' 

HIGH COURT (S. 307). 

Tcnlicl of the jiiri and causing judgment ofne* 
ipiittal to be recorded or In setting nsido the irr. 
diet of aeipiilfnl and causing eonnetion ami sen. 
tenee to tie entereil ngniiist the ncniseil fl) A tmj] 
In H case referred to tlie Higli Court uniter 8 30“, 
there IS no conviction or neqinttnl in the 8esslans 
Court It IS the High Oeiiit which in such cuses 
ne<|ints or conm ts and it is not until after convie- 
lion bi the High Court that tlie accused can ho 
askeil to plead to the prior enniietion under 8 .1|0 
(30 M Ml) 

287A. Object of S. 307.— 8 .107 provide* the oi>t\ 
wa\ III nlmh the mis( nrriage of justice Im a 
jKrverse venliit of a jur\ cm ho mnedieil h> 
the High Court —1.1 M .111 

("V) I/ratfhr tnttf 1‘rnrrilifrr. 

289. ProcJduro when tho Judge partly 

dlnagrOOS l\h. re Ihi Judge is not prepnrrd 
loaecipt the (nnanimoiis) verdiit of a jiirv m 
Its enimli, lie rnnnoi r« fi r the whole ra>e 
IU« IS iMiinid to give effect to tliat part of it 
nhieli he nrrepts, iind puss renteiire nis ontingli 
-ri2C7e’') 

Note per contra : if The Jorv return n lerd.ct 
of not guiJt' on all the rliarges oml tie Judge 
Birrcct wilhlJie vrnliet with n ferrnre |o some 
of them Slid disagrrei with re fi n nre to i)n 
nltivr* bo ibmild, (nitrsd <f a'ee|ling tie 
serbet on S'lme counts, refer the whole me 
111 tic High t'.nrt Hr sricpimg the irrdict 

..f Ihcjurt Ilr»e rhirge. Ic lies the hsn,! 

..f lie r..iirt snd pro Iq.b. it fr m. rontidennj 
thewIcV iftle ri 1 1. ne,. t) II Hks p'jecd I- firr,. 
tlicjosT 21 {’ V 311 

260. Verdiot noxl not bo shown to bo nccos. 
sarily perverso and unrcisocable.— it 

IS not leccsisrr |.. sl-.w list H-e Trrl.et ,f 
lie jury I* js'rver.e s- I e.sBiff-ttly etrcis-^.tlv 
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before the Court can sot »t asWe—lOCr 
440(M).3G C. nit). 20 C N. 747 • S«- Xotc no 
321 boIoTv 

200. Sessions Judgo may adjust the seutencs 
instead of referring.— If n Jiul^ thmks 

tint ft jury IS wiODf; in comictinj* a'^riwnor 
of culpable homichlc anti not of mnrfor, lie 
cannot interfile ^Nith the finclmfr, but mm hcn- 
tenoe the piisfincr to transportation for life 
inste.i(l of ten leni's tiansportation. — 1 IV'. K 10. 

291. Sessions Judge may refer case in which 
jury has not followed his directions.— 
A ludsie maj- under S. 2G3 Cr. P. C (=^S 307) 
submit to the Court n case tn mWcIi he 

disaprees with tlic jury m their finding of f.ieta 
fts nell as a case m mIucIi he complains that 
tiio jury has not followed his direction!: as to 
the law . and the High Court, m a case snbmitii'd 
under that section, inai acquit the jiwsoiier, if 
it 80 tlunhs fit, notwithstanding that the jury 
"^'js^found the accused guiIty.—20 IV. K. 1 : IS 

[N^Ote per eantra : — IVhcre a jury conricted Ihc 
ncciised contraij to tlio chargo of tbo Judge, nnd 
the High Court lioUl the chaigotobe a proper 
one, tlio High Court retusod to Intcifcro althoiigli 
It agreed with the Judge that the Tcrdict ».J8 
incorrect —18 W B 43. 

>30 eierolsed.— s 
.KJ7 leaves the referring of a case to the High 
Ouirt entiiolv to the djscrctioji of the Judge, 
roritisoiiH when liu dimgrecs with the \orjict 
or the ]ur\ “«o completely that ho considers if 
neoe«sari for the ends of justice tosobniitthc 
ca«o to the High court,” ho should do The 
diocrc/ion shotiW hoiceirrnju/iyt hrrrr*eiW«;.rH 
rA« J’nhje ihinli thut th' lenhft m net f»ppn>lcd 
hy lUe e, ,dtnee.—l2 Jt 343 

202. Power to ouestion the jury.— it is open 

to tlio leained Judge, when he disagrees with 
t IP verdict and lutcnds to make a reference to 
tlio lligli Court, to n«k. the Jury, Ihc reasons I 
for thcir lerdict— 3fl C <.20- 11 Cr.CfiO (C)1 
When the jury return a brief. Verdict of not 
guiltv and the Judge disagrees with it, it is bis 
duty to put such further questions to the jury 
*"*^**>'ng more precisely 


2D3. Sossione Judge might inform the jury 
that he was going to refer before asking 
thorn to reconsider their verdict. — Whrrc 

the icrdicC of the jury seems inconsistmt, the 
Sessions Judge inn., nftor telling them th.at he 
would refer tl.o lase to the High Comt, inailP 
them to giro till ir niiinian and nn opportunity of 
reeontiiiiig thcir verdict for the ronsideration 
ofae lligUrmirt— 30 C. 020- S.e 29 O IZS 
‘■’S- SC. I 221. 10 A, J 

204. . - 


shonld clearly bo c>f opinion that it is iieoc*sarv 
for the ends of justice to submit the case to fli 
High Court —0 J{ Jl G9'). 

205. When the discretion is to bo exorcised 
Tho discretion given to tlio Sessions Judges h 
S 307 Cr P, 0. to refer a case to tho High Coui 
fiboiibl always be crercised when the Jndg 
thinks that tho lerdict 13 not supported by tli 
evidence —13 M 343 

29SA. Judge in referring should discuss evi 
denco. — In the case of a reference, it is the dot 
of the Judge to say in his letter of reference v 
what evidence he disagrees with the Jnn 
Smc/i riideiire sfioiiM le ptoperhj dUc«^ni\ hy hif 
in bis letter. Mere reference to the charge t 
the jury is insnfBcicnt, — 7 C, N, 343. 

206. Reference by an officer who has ceaset 
to be Judge after trial. — A reference unie 
S. 307 of the Code, IS not invalid m consequcoci 
of its having been made bv an officer, wiio hai 
held tho trial, but who lit the' date of reference 
had ceased to bo .1 Judge —2 C. J. 48 

297. Only the trial Judge cm refer. Si‘- 
successor cannot. — Tlio .lodge w lio may mik' 
n reference under 307 must be one who held thi 
fri.i) and heard the evidence, ond not the oftcej 
who succeeds Iiira as a Judge — 2 C J. 48. 

298. Sessions Judge to state exact oS'enci 
of which in his opinion the accused** 
guilty,— When ft Sessions Judge submits n cn>' 
under S 2C3 Cr. P. C. (»S. 307), because ho di* 
agrees with the verdict of the jiirj, ftcquldifil 
tho prisoner he is bound to state the exaci 
offence of which, in hia opinion, 
prisoner should have been convictca.- 
3C.C2.7 - 2 C.L 1 I 20 W. R. 18. 

299. Propriety of Reference.— It Is not Imprupci 
for a Judge to refer ft ca«e to tho High Cour' 
under S. 307 Cr P. C, moicly because there i' 
a weak link m the evidence for the prosecution, t< 
which ho drew tho attention of fte Jury andnske': 
them to V insc and considor it before retumin? 
the vcnlict. — P C. J. 4.12. 

009. Whore Bomo of the charges ate triaWj 
bv jury and the remaining with the aid 
of assessors. — The Sessions Judge proocihag 
under S 307 Of. P. 0 can refer the former charges 

only to tho Higli Court lie cannot join botli 

parts of the case in tho reference. With regard 
to Uio latter eharges, ho can record the opinio" 
of flic jury treating them os nasessora and deal 

• with tliftt pnit of tho enso according to hw — 

8 n R. enp 9 B R 10'7. 

301. Judgo cannot decide to refer on evi* 
dence recorded after Jury had loft.— J"4f.''^ 
cannot rvnmino witnesses .-iftcr tho jury Imil go"*^ 
nnd in the nbsence of tlie oecused to determin'' 
w hetlicr he should inako nny reffrenco, 

7 B. R. 979. 


l>ocii trie I 


Sessions Judge 


302. Tho discretion givou to Sessions Judges 
by S, 307 Cr. P. C. should always be 
exorcised when tho Judgo thinks that 
tho vordict is not supported by tho ovi- 
donco.— 13 M, :in. 
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303. Where in his charge the Judge had him- 
self condemned the prosecution ovi- 

donce. — he onnot refer the ca-e to the High 
Court under S 307 in the n-c of on neijuitfal — “ 
C X 133. 

304. Once the judge accepts the verdict,— l*© 
cannot aftcrnnrd^ recon-ider In* opinion nnil refer 
the case under S 307. 

4 C. X. O'?.! : See 20 W. 11 “3. 

805. r,;' * •' 


nccnse<1 (2) the ground on which nnd in what 
re'jvect he differs from the jury and (.t^ his view 
of the eridenee nnd the credibility of the more 
important nitnessce Ho should state clearly 
and exactly nhat portions of the eiideneo he 
Lctiercs to be true and Ins nasons for arriving 
at his coDclusions. 

10 B. R. 173 • 0 D. H 510 Sec G B R 590 7 C N. 

345:3 0.021 20 W R. IG 7W R 0 2 C I. 1 
[Note. — lie should state— (I ) tlie erideneo for the 
prosecution nnd the defence, the facts which in 
his opinion nre proicd upon tho CTidenec vn 
record, and the conclusions to which these facts 
lend him The fact that upon the same endeuce 
m another trial, the High Court com icted certain 
other persons is no ground for reference. 

0 B R 699. 

SOd. Conviction by jury of a mlnoi' ofTence 
triable with assessors.— Where the jury 
found tho accused guilty under S. 323 P C and 
not gnllty under S 301 nnd Judge made a refer. 
' enco under S 307 Cr P C — /icM— that the case 
should 1)0 sent back to tho Judge, nith a direction 
that he should pass orders and dispose of the case, 
as if the accused were triedhy him with the aid 
of assessors on a charge under S 323 P. C. 

OB. R.1037. 

307. Reference under S, 807 is discretionary 


14 M. 36. 

808. IiimitS of reference,— A Judge may under R. 


legnrd to th'e haw— II B. L. 14. 

(4) Prorcditre on refrrenee before 
High Cojij'f. 

300. Cases whore tho High Court convicted 
in spite of acquittal by jury. — .V majonty 
of the jorors ( 1 out of .“i) acquitted the accused 
on a charge of attempt, to commit rape. The 
High Court found t'ist tlie evidence for the 
, pro«ecntion was fiiljy worthy of belief and con- 
nsfent with probabilities nnd aenteneeil the pri- 
soner.— [2 C. L I I See 20 W. R. IG : 19 3\’. R.3S] 


The Iligli Court in a case in which the jury had 
arqiiittcd the accused nftcr liotcling that his con. 
fession was induced nnd was not worthy of being 
acceptoil, hefil that the confession had been pro. 
perir admitted, and convicted the accused thereon 
[IIH H 137 20 W. R 33. £ecRat»42]. 

310. High Court can convict on roferonca 
of offence other than charged. — The High 
Court can convict the prisoner ol an ofTcnco other 
than that cliarged but held proved bi tho jurv, 
even though tho latter did not convict the prisoner 
of that offence [3 C lfi‘0 In a case coming 
before it under .“s 307, tlie Higli Court convicted 
tho accusml under .36) ns minor to tho offences 
under Ss 3CC and .376 with winch the prisoner 
was charged [See 22 C lOOGj Where the accused 
was tried and oequitted by the jury under S 302 
IPO the High Court convicted him under 
S .30t*A I. r C [17 1! R 217] 

310A. *’ * . *' 


Court unit siioniu lorm its opinion after consider, 
ing the entire ciidencc nnd giving duo iveiglit to 
the opinions of the Sessions Judge and the jun.— 
7 Bur T 2'K) 29 C 128 25 C M2 

311. Where the convictioD will bo set aside. 

Conviction by a jiiri will be sot aside, in a case 
of murder in which there is n total absence of 
all evidence to connect the accused witli tho 
crime (15 tV R 40] A verdict of giillt\ of 
dacoity was set aside on the ground of mlsdirec. 
tion, the Judgo having omitted to point out to 
^ the jury the danger of relying on tho uncorro* 
berated testimony of nceomplices [0 IV. R 1“]. 

312. High Court will not under 8. 807 lightly 
interfere with findings of fact by the 
Jury.— The prisoner who was eh.arged with liaving 
/committed murder was found bj tlio jury to have 

been of miiid at the time* when ho 


313. High Court will interfere only in ex- 

ceptional cases.- ‘‘If wo are to interfere in 
every ease in which it mav with propriety be 
said that the evidence would have warranted a 
different verdict, then we must hold that real 
tmlby'Jury is absolutely at an end, and that 
the verdict of a Jary has no more weight than the 
opinion of assessors.'’— J/orphereon J, in 13 B. 1.. 
(ap) 19 14 Cr. 000 (C). 

314. Mistake of Jury duo to misdirection.— 
When tnerc is a serious omission intboJodge's 
charge to the jury, detracting m-iterinHij from tho 
value of the venlict and opinion of the jarors, the 
High Court will set aside the senlict, if tho 
omi««ion has, in its opinion materially affected 
the eoncinsion at which the jurors have arrived. 
Bat ft vtU nat interfere i'lth iuth n rmhef, nnJere 
a elftte rn'e is riurfe our f-r $urh interfeeener,— 

17 C X. 1077. 

316. High Court bound to consider facts.— 
In a refereace ander 8. 807 Cr. P. C., the High 
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pRoccDniL oerocE irmn court. 


[Sec. 


Com t I's hound to consWer tlio fncts and eame to 
«t< oirn ghiopr due to tliP opi> 

iiions of the Judge and of the juFy. Tlie High 
Court cmiiot refuse to go into the facts merely 
becau«c it might appear on a pcrosal ot iho letter 
of Tlcfcretice and the Judge's charge to the jnry 
that tlie rerdict nas not nnic.isonaUe 

30 C GJO OC. J 43’. 20 C 428. 15 0.200. 

316. The whole case is thrown open on 

reference.— -In hearing a case arlnch is refened 
to the High Couit under K 307 Cr. P. C , the 
High Court is not confined to the points 
of difference between the Judge and 
the jury; hut the wliolo enso is thrown o]>cn 
to the Com r nnd it must be decided after giring 
due weigh! to the opiniors of the .lodge and the 
IniT-— 10 R K 032 20 91 20 0 128 3G C 

f.2<> GC J 4.12 7DnrT 290 

317. Procedure when the two Judges differ. — 

In 13 B 4%’, Ja-h«e «»<! Candy I J. differed 
in opinion ni a c.a'.c referred by a Session's Judge 
under S 307 Or P C The case was directed to 
he laid hcfoie a thiid Judge 

318. Power of the High Court.— Fnder S 307, 

the High Court Ins poncr to form its ono opinion 
ni to the evidence recorded hi the lower Court 
mit act upon it, bat in so doing doe weight will 
ho given to tiic opinion of the Sessions 
Judge and the jury who had the oppor- 
tunity of observing the domoanoarof 
witnesses examineabefore thorn [i B 
10 lOB 107 GO 33 IC.L 275 UB I, (np) 

2 13 U L (ap) in 21 IV U 4 20 W B 70. 

10 B L (np) 20 15 C 209 Knt IIOJ 

319. T'*"'—'’- * e*i.-TT.-vr« * 

A 

0< 

do 

!n«tsncc . and the decision m c.acli ease eabmitlcd 
must depend upon its peculiar ciieamstnaces But 
tlie High Court mil not set a<ide (he verdict of 
n jury niiless it bo perverse and patently wrong, 
tir«t on the fo/i»fifMfieHo! grautid of taling the 
ileeisnm of the ease us httio out of the hands of 
to wtiicb It tias ticcn prinianly assigned by the 
I..'gi'htiire nnd sceondl) heeanse any nn.lae 
tnipi/' ipiiir mu tend to diminish the sense of res- 
ponsibility —1 C L 275 Sec20W. B lOi II C. 
N 710 

020. Provisions of S. 307 not controlled by 
Ss. 418 and 423 Cr, P. C. — The prorisioos 
of S 307 Cr r C are not in any way col down 
liy 418 mill 123 and the High Court has power 
miller S 30" Cr P C to interfere with the 
lerdict of the jiin, when it is perverse or obtuse 
nnd llic ends of justice ret^iiirc that sneli perverse 
(inibiig shmihl lie set right The paart t>f the High 
M nof hiiuir.l lo mterfetenre on •jaettSone ej 
Jiii^—ir ni(«.?ir<'i'/,nii by the Jiuls.'O or niisapprc- 
liensinn by the jury of the judge’s directions 
cm points <,f l.a«.— P A, 420 

321. High Court will not interforo with a 
verdict unless it is shown to bo clearly 
nnd manifestly wrong, it should not take 
iij.on it«i If the respfinsibiliiy of deciding different- 
ly from these to « tioni the dicr<ion was primanlv 
< ntriisted hi the 1 1« . 


. JO B, 497 • 20 B. 215 : 15 B 452 {/«•. Snrgpn! C J ) 
(F.H.). 1.8 II. L (ap) 20. 13 D.'L (ip) 19- » 
B L. (jp) 19- 14 B. L. (ap) I : U B. I, (ap) 
2ci 19 W. R. 43 ! 25 \V. K. 25 i 2 C. L 518. 
13 O. C. 295 ; O. S. 234 s 3 0. 1S9 • 5 C, 671 : 
9 G 53 i 11 0. 83 2 C. L. K 518 . 1 S S 
[Note. — High Court has to consider whether fromthe 
eiidencc it wns so convinced that the jury ought 
to have convicted — (Bat 62G] It is a well recog- 
nised principle that the Courts of England will not 
set ttsulo the verdict of a jury unlessithcper- 
vcreely .and patently wrong or mav have been in- 
duced by an error of the Judge Tho Hi?b Court 
is bound to follow this principle and tho verdict of 
tho jury w ill not be set aside unless a proper case 
is made out.— 1 B 10. 15 B. 452- 8ee 19 B. 749) 
322. Power of High Court not restricted to 
perverse verdict. — It cannot be sold that as a 
general principle the High Court w ill not m a 
reference under S, 30" Cr. P. 0_ disturb the ver- 
dict of a jury if such verdict is it pot perverse cr 
clearly or manifestlv wrong. „ 

9 C. J. 432 29 0. 128 • Bnt sec 9 C 63 : 20 9 
216: 10 B. 497. 

High Court to accept s 

" innil 

jury 


323. 


>24 • 


41 C CG2I Tlie High Court Is to giro due 
not to tbe opinion of the Jtirr olon® ” - 

of the Sessions Judge as well — [17 0 N. 107iJ 
324. The High Court, on Breferecoa being 
made, exercises all the powers or an 
Appellate Court.-iSB.L qp)20 
1 5. L. 275 : 15 C. 209 Sec 2 0. h. I « 20 
16: 15 W. n. 4Ci IIB. L 14, 

326. Procedure before the Higb Court.- 


High Court should oitltnarilv give dne weight 
41... 41.,. .....i fi>n Jiirv — llo “ 


tho opinion of tho .Tudgo nnd tho JiU.v- 
2G9. 11 C N 715 3 But when the 
erroncons it mav,sct aside the verdict a”'' 
tho function of both Judge nnd jury — 15 B 4'>- 
See 20 W B 1C . 29 M. 91 • 1 B. 10, 

. High Court will not interfere 
because It IS of a different Li. 

mere fact that upon consideration of ail toe e - 

deaeeboforcthe Court, a Judge would I*®.'® 

nt 0 conclusion different from that arrived at y 

the jury would not justify tho High Court m : 

tcrfering with their unanimous verdict— 2 A • 
47S ■ 9 O. 53. 

. Tho nmonament to S. 307.-in 

to the procedure laid dow n under .8. 810 
follows the ruling in,— 30 JI. 134. fee 25 B. 40 
A-.. -.--a,* 1 ,^ VA.74-/4— Tho Hi-’li 


19 IV. n 38 

320, High Court cannot act under 0. 

when the Judge has approved of a verdict on 
certain charges and finally nreinitted and d'S- 
ihnrgcd the occused The High Court acting under 



297-36S ] 

S SlC cannot con' iot the aren'M cn t!ic a^tiio 
clianrc«. n.st »*^t;on contenipistr* a rcfcnncc 
br the Sc'sson Jb’}^ pf tfic trhoh withoat 

rccnnliBz anr cnlercf aoiaittal or oontiction — 
20 ^V. n 73. ' 

ScO. Duty of tho High Court defined.— In 
a reference nncWr P. 3U7 Cr P C, it is tlio «Jnty 
• of tl.p Ilich Coart to con«iilcr whether tbe rcr- 
ctict of the jurj is erroncons or iHTTorsc, on the I 
case presented to them at the trial — 27 C 2l>5 
331. Nature of tho proceedings before tho 
High Court.— In a reference under P 307 Cr 
P. C. the proccc'linps before the Diei»iOn lleneh | 
cannot be con«ulcred a trial «f4 mite bj the High I 
Court.— 29 C. 2V3. ' 
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332. Conviction by jury contrary to tho 
charge of tho Judge.— "n« not set n'Mo b\ 
the Jlifh CetirC nlJJit' i«'h it ct’iicicrriHl « ifh the 
Jii«Itf»* *11 ttiintin? tint tlio "'nbVt of the jury 
was not comM — I** \V. 15 |."t IS iV. 15, •!(!. 

333. S. 537 docs not empower High Court 

with similar powers to S. 307. >M7 Cr. 

1* C »bv« not niithori'c tho Hnrli Cmirl, in oii'os 
<n which it Imils lluii llio Jiulcc h.is mt<tHnvtod 
the jury to go into tho CMiloiun' ninl to ihviilo 
iilKin the fact w hothor or not tho acoii'oil h.is boon 
n^htl* coil' ictoil. 1 he onl' couno it cm mlopt is 
to onlor a r\ tn il —21 C IVm 2." C. 2;ii) (2.5.1). 

334. No appeal lies to tho llich Comt from its on ii 
judgment ps^scil iimtor s ;5ii7 Cr. P. 0.— It’ll. 091. 


r.EMnn i.\i»En the iiniiEs 


XVII. REVIEW UNDER THE LETTERS PATENT. 


335, Nafitre of tho Jurisdiction.— ".imJ neifo 
further ordain that on auch point or points sif 
law being eo rcscrecd as aforoMul (S.etl 23). 
or on il« fceiwj; cprtijieil bj/ the .Idiacitfe th M«rnf 
that, in his Judgment, there is an error in the 
decision of n point or pouitj of Ian decoUHl h» 
tho Court of original criminal jurisdi<.lioii, or 
that a point or points of law" "Inch has or luxe 
been decided b.v the said Court shall be further 
considered, tho said High Court shall hn'e full . 
power and authontj to re'ie" the ca>o or such 
part of it 08 inaj be ncccasan ami tiuiilly deter 
inuio such point or jiuints of la", and thireupuu 
to alter the sentcuco passed bj the Court i.f 
original jurisdiction, and to pass such Judgment 
and scti'cncu ns to tho said High Court shall 
seem right’ See cl 2J, of the l.ctlcrs Patent 
83B. Scope of the Hoviow.— At a hearing of II 
rc'ic" under cl 2t), betters I’ateat, it is not 
open to tho accused to argue any (picstion of 
la'v not raised in the ccrtiljciito of the Ad'otnlo 
(Icneral, cl 2(i of the Letters Patent dees not 
oiieii lip tho "liole c.iso as though on «p|H-nl — 

33 M. 397 <P, B.) T IM. In 8 Uur 'f 217 (F. B.) 
[under 8.12 of the Lower lliirma Courts Act] 
The 'vords “re'ic" tho case" in tl 20 of the lrt*11en< 

I’atcut must be read with tho "oiils thul fullun 

tir, "or such part of it as mu,' be necessnr' mid 
flniilly doternuno sueli peint or {mints of ln» ” 
Under cl 20, tlic Couft is at ItWilj to rc'ieis 
the ca«c oi parts of the ease for the |>Mr|*i«e of 
delermiuing the point or pulnlx of liw thnt nii' 
either reserved for tho High Court s «»i»iiiioii or 
arc certified In the -td'oeato (ieneinl to he wrong 
Ij decided— I’c v,narj, in « II. II 7h'' (F.B.) 
337. High Court may proceed in omo of 
misdirection on points of law. imnsoof 
a misdirection to the jury on n (loiiit of hiw ( u . 
failure to warn tho jurj tlist the evid.iiie of mi 
accomplice should nut ho iiieipl.d ''llhuiit 
corrohoration on nialerial puiiil*) niid Ih" tmi'ro 
pr reception of e'l.hnco n»ullii.g lhi ri fi..i«. ’ 
the High Court ought to 1 sen Ise ||» |«>wir« «f 
review uniler clause 2d of the ie Her* I’ul* nl — 
17 C. 012. 

^38. Object of clauses 26 nnd 2(1. It I* l■».vl.,.l. 

tliftt the inl.ntion (..f clsii*'-" 2'. nod 2(3 I- thul I 

the c\ao should bo finally dooUlOfI on i 


roriow, and not romiffod ibr rotriai. 
tl hss also teen ruled that w lien tlio Oenrt on 
review bolds on the jieiiit of taw iii fauuir of the 
nceicseil, it is coini’etent to tlie Cmirl to emisMer 
the "hole ease en the evideiiee iind to pns* pueli 
senleiict' us shall seem rigid • • 'IheCeiirt 
ni.iy dmdo the qiu'stiens of I iw in faiour of the 
niMi'od Yit mum ii leview of tlio w hole eiiso 
uiid nil e\iiniiiniln>ii of Hie mints nlllim tho 
l■oll'wtl<>|| - 1>, , tlrndii^ei J ill 21 0. N. ill 
(F.B.) 5<i.Mtl>1 ;1J 15 111,15 11 ll.»3S 
330. Efibct of tho Cortilloito grnntod by tho 
AdvoentO OonOrill.- .\ eeililli'ulo grunli'il hy 
■III .td'oeutet.eneiiil imderehiiise 2tl of the Lettei’s 
rnleiit Nliiiiihl reih'ct Ins jnilgmenl iiinl not mi ro 
milimse .f eh-mhl hi iiiuiili'l in lb’ liifi'ien/t 
of^M«(ic« nftei II inri'fiil poiisiiloialhni of nllti'iill. 
ul.le ninteinils i| shoiihl he in eonroimlly, mid 
not in eoiitlut, with tlie stiilemenl of ilie .ludgn 
"ho |>ii<.ided nt tlie Iniil utio d hIioiiM roiliniliiti' 
and give thwl In the iii'iii'ids mil giie'iiliees. 
The C'Hiltcute nf iiii .Vdiniiite (leneiiil is enlitleil 
to r« s|Hxt nnil " III till r lie giants it nfti r a eiire. 
fill cuiisidi iiitioii of nil iiMiiliitite materiiils or 
"iIIhihI doing sti, oiue il is giaiiliil, Ihe (Joint 
fio. f, cf.o/ 1* nfc Ibl 1 I J, nt Ills (’ J III ll< 

r .V 031 (F. B.) 

340. The atiitomont of tho trliilJiidgo la oon* 

oluaivo. -It IS "ill SI tiled Iliiit "III M Hie Court 

IN (ulli'.l il{«m to rev II » II I use iiiidoril 20 of Hie 
le tieis I'lili III il » ill III 1 1 |>| iis iiiii|iii'a||iiiijilile Hie 
■tnl. UK lit of Hii< iriiil linlgi iis to "IjiiI (nek (ilaie 

bifoiv' hilt, me s 0.35 (F.B.) Kill 11 7r>> 
tl • > <••««({ 1 M t) ft 11 Mini \i| Jo'll Iurrlli. 
iuHill.’ (IV.ll) t II iilid til C.Vl liill.r file 
(iNt:) .M nii-j 5\;iw i: J I (jvjsjrcov. 

0 c i .**i 

341. Duty of cotinsol for proncoution to tako 
down notes of tho ntiinmlng up. "Ihfore 

1 roni lode iTir juil^Mii nt , I d< sin (on fer vg'illl (>• 

till* Cfo I (l.st Hnrewir.* no iio(fa of Hie Icurof'l 
Jiidi*i *■ siii'iiiiiiig up tall II l>T dll' l< II nil d Junior 
C«iiii>*< 1 for llii pros* < tilion Innii ]>nlgin<nt|t 
Is iin"t ih striil.le H nt III He •' ■ V • .Is-, ully |n 
fill tui|»'ilniil (ii.e like (hi., He I' irio.l C'niiiti I 
fur ll.e I Iiliiiii slioiild ink' n lerte of (J.e 

• Ulnitiliig Up ipf tl,e I, iirnc d Jur!/*’ o< Irf •» I'J, 

in 21 V S. I2d (F. Jl.) 
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Di;i.ivER\ OF bpiKIOSS oi issisioits. 


tSeo. 


J! — Coinhi'-wn of Tilal !n tticd nUh Asics^org. 

309. (1) Wlien, ill a ca?c Irieil the aid of assessors, the ca'.c for the defence and tlie 

Delivery of opinions of assessors. 


prosecutor’s reply (if any) are concluded, the Court may .sum up 
the evidence for the prosecution and defence, and shall then 
lequiie each of the a.ssessoi.s to state his opinion orally, and shall record such opinion. 

(2) The Judge shall then gi\e judgment, but in doing so shall not be bound to conform to 
Jiulgiucnt the opinions of the assessor. 

(5) If the accused is con\icted, the Judge shall pass sentence on him according to law. 


I'ropo^eil (imcutJineut to tlto section — lu fioetion 309 of tUo said Code — 

(t) In subsection for the words “and shall then nquue each cf ihe uiscs*or$ to $latc hm opinion 

fcli.ill record sutli opinion " the follouins shall ke mhihlHletl, namely — 

“ and the fC'CSiors iJinll fficn shde thur optHions o» ull Jfce charges on uJiicfi the nctutcil Jkm been in’ed, mid (fit Jti’li'' 
mag ohl them fiieh qiic'tions as are necessary to ascertain tchal their opinions are. ..if/ such (picstions and the answeri 
to them shall be recorded ” 

(ii) In 8ub*scctiou (3) after that the word 'shall” the words “onicss he proceeds 5n accord.ince with the prorisions 
of section '>02" shall bo inserted 


Notes. 


(J) T/ic Ohjeef. 

Object of trial with the aid of assessors.— 
Tho leal object of nppolntinK assessors is to assist 
the Oourt, and tho discnuion and etatement of 
points by n Jud^c sittinj; with assessors, c-iimot 
bo said to bo otherwiso than in furtherance of the 
iihjcct of getting the best .iSkisUnco for a proper 
adjudication of the case— 10 W. U. 23. 


(!i) The Siniuiiint/ tijt. 

The provision as to summing up is 
now.— Tho older Codes had no iiroTisioii foi a 
sinnuiing up to the assessors It was liowcscr 
Hid dawn bj ui J. that ".ilUiongli the Cr P 

Code dill not csprevsly provide for a summing 
lip of till evidence in tmls with the aid ofnsscs' 
sors, there was iiuthing in tho Cixlc to prCTcnt a 
■Titdi'c from siimniing up the i*v idence, w hieh is 
III fact onli a made of guiii" tliri>ii!;!i mid diwuss* 
ing It with tin; assessors "—[7 U 1. (53] Tlic 
iiiibliiu; prinisiou was tirst intrudiiccd by the 
Ci"lo of 

Summing up Is optional.— A summing 
up of the evideiiei. is lint rei)u!rcil inn case tried 
with the aid of iisMessors — 1 1 W. Jt 3'» 

The object and oIToct of tho summing 
up. — The iJTrit of miiiiming nii, under tho 
prorisiiuis of R 3fi*i, tho extd. nc<* in A cnso tried 
wilh ass. «iOr«, is t*> oimlilo (bo Hossinlis Jndge, 
loptin. 11,0 . ,|.l. I.io In U ||.|.|. ,.r intiKAto him. 


in on intelligible form so as to assist the “J*®**”''* 
in aniriDg at a reasonable conclusion.— 9 0.875 

6. The Judge in summing vp 
refrain from expressing any aeciaeo 
opinion.— A Judge is not to express his cP*")®- 
in emphatic toms upon tho ovfdonce ns suenn 
course is rerj likely to bo embarrassing to 

sors in coming to an independent opinion la fneo 
of tho veiy decided opinion expressed bj tjio 
Judge [0 C 875] It is of importaiico thut the 
opinions of nsxcssois, wJictlicr good, bad or 
indiifcrcnt, wise or foolish, should be recorded M 
they are expressed, without any inttueiicc from 
the Judge, cseept such ns maj be reasonably exer- 
cised in tho course of his suniining up [ pb) 

N. 22 ] 

7. Case cannot bo reopened after once 
summing up and recording assessors 
opinion. — wiicro tho Sessions Judge allavvoi 
the Inspector of rolicc to depose that “the defen- 
dant first confessed before nic” and after 
summing up tho case to tho assessors and takin? 
their opinion, rcojicued tho matter and presseu 
upon their attention a p.iit of the_ accusing 
confession which appeared damaging, i" 
induce them to revise their opinions, held that the 
procedure was illegal. — (SC) A. N 22. 

8. Duty in cases of rioting etc.— In a msc of 

rioting where the dispute arises ov cr tho posses- 

Bioii of n piece of land and tho Crown ndnids the 
posoossioii of tho uctused and the occuscu 
themselves urge the pica of private difenec, i' 
i»/fie diify of the Sc«<c«« Jii-h/e (0 erpHiB 


•iffeine nf jintiiig bi'pii jirmid ng.ui'st niiy of the 
neeu'cil,’’ nii iitteily iiisullicleiit —3 I’ut J- C<l. 
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30^5 


IlOW TO TAKfi OWS'IONi 


(^) lloiv to ial.’c the (tssessoi‘*s 
opinion, 

0. Assessors should bo invited to state 
pounds of opinion. — Ai‘'C»sor8 »lionW be 
in\5ted and cnconrnccd to slate briclU tlic i;raun<l j 
of tbeir opinion n< well aa tlic oonchisiona [l* It. 11. { 
322: 2 B, 1{ 32:JJ. Aa«cs«ors miplil to rivo the [ 
grounds of tlicir opinion, particularlv ^\lion tlioy 
differ in opinion from tlic Judge. [ :| W.U 21 
Sec 14 It. S ]. 

10. tho grounds should bo recorded.— 

Ulicn a Judge differs from n««e?sor», tlio grounds 
of each assosaor's opinion sAonM It diWiNrffy Nirfoif . 
Tho assessor's opinion i-i not a verdict and is not I 
binding on the Judge ; hence its neigiit depends 
solely on tlio reason and sense Lv nhicli it is 
snpportcd,— :i tV 11 G 21 tS T It 'lOOS 

11. ‘Where there are more than one head of i 

charge. — The asseasora, m a case in s»hicU the ' 
aecnsed is tried on two charges, should gne a 
definite opinion whether the prisoner is guilty 
of either or both of the charges preferred against 
him— 24 \V U. 3i 15 W Jt. d See 10 A H4 , 
10 Q 414. I 

12. Form of record. — "The record of tho opinion | 
of cacii nsscssor should appear of thve*»ntH«H<emeHt [ 
t>/ Ote Jiiifgment of the Scssiuna Jinlge It is not 
lufflcicnt that this record Bhuntd contain a mere i 
verdict of guilty, or not guiltj, or proicii or not 
proven, uhot is rc(|uircd is not only the result 
ariived at by each assessor sitting on a sessions | 
trial, but, if possible, tho reason by ulnch assessor 
arrived at that result, i c the grounds of liis | 
opinion IVhilc nmuling probvity, ii R<-s»ions 
Judge shoald be careful to be intelligible, and i 
prccisiMii rccoidiiig such opinions —Wilkins 110 > 
bco JfniJrjii C'r. Unlet of Prcchct. Si. 243.215 
PitnjabCir. ch. XUV. p 230 Oiidh Cr. Dig p 13 

13. Opinion should be taken on tho -whole 
01 tho Case.— Xo legal coniiction cm take 
place iinluas llic opinion of the .Ksessois is taken I 
on the vriiolo of the Cl idcncc inn ea«e— loW K 

3 . 2 Shuiiio 3S. 

.4. When and how a Judge may question tho 

assessors.— The OO'S tiamlnntion of ihe nwri^on 
t* enlirchj contiary la lair, S. 309 of the Code of 
of Cr 1‘. piles the Judge no power to f]iie«lion 
the assessors until they hn\c lUlncndlhrii oi’iuiun* | 
orallg and Ac Aas rrrorilril riicli opinions oially ami 
he has tecoriled tuch apintoni. If there i« am thing i 
oliscuru 111 Ihcir opiiiion there is no objection to 
the Judpu a-tking nucstions to cic.ir uji such ob 
sciinty I but he IS bound to allow tho as* 
sossors to express their own opinions 
independently in their own words on 
the whole case, before inlerfirmg wilb Hit in 
in any way or asking them nn\ <ni<’«iimi wbatevor 
ciecpt “wh.it is your opinion 40 C lO-l 

16, Individual opinions should bo recorded. 

^The upiuhm of asscs'ors rliouhl U- tiikin iiidi 
tiduall) and nut through one of thim [9 C b75 
95 r. 11. IhlT] The npimon of earh n*M •bnll 
l•egl^euomU^•andl■ll.lll be r cunh d in writing 
b\ the Court.' fOii.lh Cr Dig l‘ 1=*! ** ” 

giihr to take a joint rpmioii [tl^l* Jl l‘‘*'7J ' 


10. One Assessor eoncuring with another. 
— Whireonoof tho tnoas«cssors rais that ho 
thinks it proicd that a war was waged against tho 
(juoen, that there was a conspiracy to carry on 
tho war, and tliat tho prisoner is guilty of 
nil the acts charged and the oth'er assessors con- 
cur with him, it cannot be said that they have 
gnen no reason for their opinion —7 IJ L. 63. 

[Note. — But where one of tlic assessors merely 
found the aeciised not guilty of tho offence 
charged and the other concuned with him, AeM, 
that such opinion could not be of any assistance 
to the Sessions Judge at tho trial or to the High 
Court on appeal ~2 B U 323] 

17. Imperfect record of opinion.— Where it 

appeared from the record in a sessions case, 
that there were the following defects, (I) that 
tho record show cil tliat (he opinion of tlie asses, 
sora was that the accused were guilty while their 
manifest lotcntion was to acquit them (2) that 
tho minutes of tho i-videnco was not made ns tho 
et.aminntiOD of those witnesses proceeded, held, 
that— tho provisions of Ss. 309, 330 Or. P. C. had 
Mot.becn complied with and there should bo a 
retrial— (91) A N. 145 

Ij, ... 


Slated oi<i% and md m iiu(ii>!/ or in tho form of a 
judgment under S 307 of the Code [30 0,119] 
Hut allowing the assessors to giro tlielr opinions 
III the form of a joint statement instead of lenn. 
ratcly as rer)iiired by S 800 Cr P C is an irregu. 
hri»y covered by S 637 in no way prejudicing 
thc^a«used oi \itiating the pioccedings [41 l" 


19. Procedure in trials on charges partlv 
triable by assessors and partly by lury. 
In such n trial the opinion of all the jurors as 
assessors should be taken and not merely of two 
of them with respect to the cliargcs triable only 
by assessors ■' 


[ 20 \r 59S See I B It 111 
2-1 U 0*10 ] 


Cr It ly of 169.>- 


(4) When the ii.s.sen.tin‘\s opinion 
need not be eveordeit. 


20. : 7 ' ■ ■ ■ ; utor.— 

■ of the 

91 from 

> . . * Court, 

the o|iiniun of the n««e8Bor« need nut be recurdi d 
Bs the aniuittiil IS a matter of right to thosceupicd 
whatcirr (he opinions of the Hssessors inj"ht be 
Hat 307 


[ 


Note. —When tho prl>rinrr haii plisdid n 
ond tin* rublic rtT>«r,-utor do< s not offer 
the Jinlge ought tn in.triiit ihe sr.ea 
they Bn t-ouiid to find the nruuner not 
4M II (ip)3'i 


lot guilty 
eiiilcneo 
i»ors that 


21. \Vhon there Is no evidence within tho 
meaning of S. 289, Clauses (2) and (3).— 
Wlima jnd.'nKnl f.f iif.|uitfil i. munl.d under 
**72 Cr. 1'. C 2*'*'), It is not nrvrjmrv to 
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1 ULUltE TO KiCOBD OPINION VITIATES IRLAL. 


t SePi 


take ot record the opinion of assessors.— [Kat 33 
=7 B II (0.0 ) 82 2 Weir 391) Bat -nlien 

thero IS eridcTicc, the Judge cannot record a find- 
ing of not guilty without taking the opinion of the 
assessors merely because such c\idcnco is not 
satisfoctorv, trnstwortliT or conclugiTC. — 10 A 414 
16 B 414.' 9 C P. 24" See 1 A. 610; 24 M.' 
523. 


(o) TTailin'e to I'ccoi'd opinion 
vitiates the iviaJ, 

22. Admission of guilt after close of prose- 
cution evidence. — The accn'»ed at a trial 
pleaded not guilty and the trial proceeded on that 
footing At the close of the prosecution etidence 
the accused, when asked, admitted the offence 


of the Judge to proceed mth the trial a* provided I 
in S 309 and hem the defence and take the I 
upmiun of the assessors ou tlio case i 

7 B. R 731 . 2 Wcir 334 

23. Where the pica of guilty is qualified.— 
Where the pii«ooer aclmiHed before the Coott of 
Bessions that lie had killed Iiis wife hot pleaded 
tiuit he was not in hi« right mind at tlio (lyie, 
/leld the Sessions Jndge w.'is altogclhcr wrong in 
accepting such pica and coiiMcting tho accused 
witliflut tning tlio case vith the aid of assessors 
[3N P no ScaRatGOS). 

24. Effect of the failure to record opinion — 

If a Judge should decide a case, without Hinting 
tho opinion of the asscssoi«, ho nrloallv hutOs 
tho trial without tho aid of assessors and ins find- 
ing Of sentence canuot be regarded as one passed 
by a Court of coinpotont jurisdiction — 24 M 523 ' 
(533) 5 m JO A. 414 22 W, n 34 9 C. 875. 

2 Weir 301 1 26 JI. 698 21 M. .1. 520 Com f A 
CIO 

25. Where the accused is convicted of 

offence other than charged-— Where in a 
Sosluiis trial the ciidcncc shows that the accused 
did not commit the offcnco or offences siith 
w Inch liu lia-i been chaigcd, but some other offence, 
lie c-innot properU be conrkted of the lattei 
offence with wliii.b be has not been iliargcd and 
on wliicli the .issc-sor's opinion has not been taken 
—2 Wuir 301 334 


Judge cannot override the provisions of 
8. 309 because one of the charges is 
triable by Jury.— “Tlie . iriumstanccs that 
in this cn'iu the accu«ed is chiti;nHl in the same 
trial witli another offuicc tiiable hi Jury [Sm 
2li'l ‘ (••) of the Code of Ciimiiml Procedure] 
that the Jinlsfc ilHiif-rcts « itli the icrdict of the 
jury on that ibarjrc uiid dcircs to make a ufer 
nice tnidcr K 307 Cr. P C , do not, in uiiroptnioii, 
iiliHolrc the SrnHums hiit^c from toinph mg nilli 
llie rei|iiirpmi ills of S 30'!, ns rtgnrds (he offenic 
triul b\ him with ftx-t-sor*.— 3*S M. 1. 1>2. 


(0) Opinion of ustiessovs not 
hindimj on the JuHijc, 

27. In a Sessions Case, -the Assessors are 
not judges of questions of fact,— The Code 
of Critnmal Procedure does not invest them with 
tho power of appreciating the evidence so as to 
bind the Judge. Regard must bo paid to their 
opinion, but after all it is the Judge who is to 
decide the case on the facts as well as law, 

14 B R 710. See 24 JI. 523 (Per 
Ayy^ingar J). 

28. Opinion of assessor derived from per. 
SOnal knowledge. — The opinion of an assessor 
derived from personal knowledge, and unsupported 
bj c\ulenco on record, should not be importeo 
by tho Judge into hia judgment. — 24 W. R. 33. 


(7) Practice and Procedure, 


29. Opinion of the Committing Magistrate 
not to be referred to in judgment.— The 
Sessions Judge in a case tried with thoaiioi 
assessors, is bound to form his own opiaion oa 
it aided by assessors, but quite indepenoent ot 
any expression of opinion on the part of tno 
Couiiuittmg Magistiate. — 32 C. 803 

30. Successor cannot convict on opinion 
recorded by predecessor.— After tno 
assessors had given tlioir opinion, the 
without recording his finding or judgment loit 

the district His successor, after considering tjir 

cvidcnco lecorded, convicted the nCcnScd, > 
that the conviction was bnil.~21 W. R “I' 
' 8 C J 59 


81. vntv of the JmlDC a/Kr ivconUiW 
oi>inio}i, 

(1) To record a judgment.— Tho omiasiou to 
iceord a judgment in a case tiled uith the a* 
of assessors is an iircgularltj , but it is coicrct 
by 8 537 Cr. P. C,— 2 Weir 392 Cp, 9 • 

10 W. R 7 

Hf ‘ • • *''■ 


cbai^o to the jury is not a Bulttciciit compliance 
with tho rcquiremeiits of tho Section. — Eat 4-u • 
But See C B H, (C C ) 53 
(2) As to previous conviction.— The record 

should mvaiiably show that the refeiencc to h 

pievious conviction was not made until the *^“**^' 
qiient offtiice was found proved ag.aiust the 
accused — 12 C. L 556 

32. A Sessions Judge cannot take further 
ovidenco after discharge of the assessors. 
In a Sessions trial with tlio aid of asseasors.a 
Sessions Jiulgo has no power to take eyidcneo 

after tho iissessori have been discharged jniu* 

he does so, tlio trial is vithitcil [22 Cr 12i ('/J 
Where m a trial foi inurdei held witli 
the Court relied on a st.itcinent made by H' 
dfc<a«cd and the ovulence iicce«siry to prorc siicii 
statement was not recorded until nftci the 
close of the trnl and the discharge of t" 
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rnocr.m nn is ciin or rnLiiovs cosviuios. 
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B«e<>‘eors, Jiffif tint tlili nninniilnl tn n nintoml 
irrcrHl-intr nhicli nns not ooicrpO liv S. MT 

Cf. r. c. 'tir> A. lai. i Sff 2'i r. n. i^ss iint 

SeeCr.A No. SM) of 1015 (\)] 

93. Sessions Judgo holding local inspection 
after discharge of assessors.— if r R««'«ona 

Jnclso »houlcl tliinlw it nwc*».Try to vi*it tho j>1oce 
of tlie oficnoe undor trnl, lio bIiouM pirc notice 
to tlip jiartkn nniHlio n«PO'«or^ lie »l»onlil not 
Ro without such notice, and nftcr the trial has 
been comjiletcd liy tho dolircry of the opinion 
of tho assessors —[I 0 1. 1-W] Tnder R HOH {2) 
of the Oo.le of Criminal Procedure, a Sessions 
Jiidpe is bound to pire judpnient after the nssps 
rors hare piren their opinions and ho is not 
competent to laVe into neeoiinl bis obserrations 
of the locality where the crime was committed 
Olid which was visited by him alone after the | 
assessors Inic given their opinions — I* h f’*') 

34. Frivato interview with Civil Surgeon 
, after discharge of assessors.— After a tnal 
for murder had closed and the opiniori of the 
as«c»aoia had been Riven, tho Sessions Jndpe 
reserved pidpment Hut for the purpose of obtain 
inp further opinion of the Civil Rurpeon about the 
mental atato of tho aecused, he had prirtito inter- . 
views and correspondence and afterwards prepared | 
a jailpment incorporatinp the news of the Surgeon, ' 
hcM that the action of tlio Sessions Jodpe was 
lllepal He ouplit to haie in tho circumstances 
adjourned tho case and exainiued the Citil Surpeon 
in tho presence of the nceiised and the assessors — 
(■8‘l) A N. 181 

36. * •' -‘‘*3r di3* 

, as, after 

s<)is, ho 

Convict 

tho accused on tho nmcndcd charge.— 1 W. U. 10 
30. Sessions Judgo has no power to dis^ 
charge assessors and order retrial.— 
Where, to a charge iiiidir S 392 I. P C on which 
tho accused w as coinnutUd, charges under Ss 21 1 


‘ and 111 1. P. C were added in tl.e .Ri-s.ions Court, 
and after the assessor’s opinion had been recorded, 
the Judge •'cancelled the trial and decide d to hold 
a flesh trnl against the accused, ” In ing of opinion 
that llic clnrge under S 214 had bicii improperly 
joined, Iichl, (I) that the Sessions Judge had no 
niitlionts to cancel or set aside the trial which ho 
hail held* under S 309 Cr P C , the assessor'* opi. 
nion having been recorded, and that the Judgo 
had no option liut to give his judgment in nceor* 
dance witli the Code (2) R 53” (a) would not 
avail to cure a di«ohedience to an exprcjs provi. 
Sion as to a inoilc of trial —17 H H. 1074 

37. When tho assessors want to visit tho 
scono of ocourronco.— In the ca«e of a view 
of the scene of an alleged offence, it is the duty 
of the officer conducting the jurj or nssesgora to 
the spot not to suffer am person to spenL to them. 
Ihe Judge cannot delegate to the n?=o««ors his 
on » function of i-xaminmg nitnesac^ on tiic spot 
—5 W H 59 

38. Who should record tho summing up.— 
If in summing up tlio evnlence, the Judge is nnablo 
himself to lecord tlie heads of his siimminp up, 
he should mail hini»elf of the services, not of a 
pleader for the prosecution, but of a Court officer 
or of some independent person, — 9 0. R7D. 

3fi. Effect of trial by jury of 'charges triable 

by osscssors.— llie fact that a charge under 
the Penal Code (* >7 6 407), wastriable with asses, 
sors, and not h\ jury would not affect tlio legality 
of a coniiction of ailiilton hoforc a jurt — [24 W, 

R IS JK W R 59 3 C 7C5 Rat 901] In lucli 
cases the verdict of tlie jiir\ w ill be tnhen ns opi. 
moil of assessors and an appeal w ill ho on facts ns 
well ns on law — .9ce C M. J 14 2f5 M. 243 i 4 C. 

L 40*> 25 C. Cio . 23 R 157C Cr. R 19 of 
1802) 

40. Wboro no assessors aro roquirod.— A con. 

\ Id ion of a prisoner on a plea ot guilty In fore a 
Court of Bitsiun IS valid, altlioiigh there were no 
assessors — 2 B. I.. (P.-B.) 21 Sec 11 W. R C2 


I — Vioc'ihtiv in f'axfl /bcnons Cinmrfmn, 


310. In the ci«o of a trial liy jury or with the anl of nssessorc wliore the nccnseil is cliargcd 
Procc.l.re In ot proriou. "itli t™ olTeni-e comnuttinl allpr n prtiion. loiiiiction fur any 

voiuiction ofTcnec, the pnicriliirc laid down in f-eitiona 271, 2 m 5, 005, .lOtl 

and .100 slmll he modified ns follows — 

(n) the part of the charge stating the pre\iona con\iiti«m shall not he read out in Court, nor 
shall the accused be asked whether he has licen prcvionsly romietdl ns nllegcil in the ihari,’e nnle«s 
acd until he lias cither plead guilty to, or been roiniited of, the snliveqneiit offence. 

(h) if he pleads guilty* to, or is con\ieteil of, the «ubseqoent offence, he shall then he nskdl 
"hother he has been prc\ion«ly conMctetl as allegeil in the charce • 

(0 if he answers that he has hcen so prcMon-ly conxicteil, the .lodge may procecl to pa's 

«ntcnce on him ncconlinply ; hot if he denies that he has been *0 prc\ion«-Iy coirtutdl, or nfo*.e-. 
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pr.ocEDunE IN CASE op rnin lous conviction. 


[Sec 


to, or tloe'i not, or suoli qnestioii, tlie jnnvw tlie Conrt an<l the asso^'-ors (as the case may bej 
shall theii hear esidenoe concerning such pre\ ions cons irtion and in such (where the trial is b 
jury) it shall not be necessary to .swear the jnrors ng.iin, 

Propo‘iCiI aiiientliuf iits fo the section — For section 310 of tho eald Code, tliefollomng sectioaslia 
lie sabstltiUed, namclj — 

“310 In tlio case of a Inal hy .a jury or nith the aid of assessor*, when the acensed in charged with an nttene 
and further charged that he is liy reason of a jircvioos conviction liable to enhanced punishment, cr to ptinUlnifnt oj 
<7i/erent for such snhseqncnt offence, the procedure pjc«:rit«I ii/ the foregoing provisions of this Chapter sha 
be modified as follovi s, namely - 

(iij Siieh further ehaige nhall not be ifaii out tn CohH ant fheacensei shall not be neIccJ to plead fliereto, nor sha 
the «ome he tefened to l>j the pweeuf/oB, or any evidence adduccil Iheieoii, unless nnil until, 

fij he has been convicted of the siibse(]uent offence, or 

fiij the j'li y hate ilelltered ihetr verdict, or iho opiDiont ot the assessors have been recorded, on the chargeoftli 
snbacquent offence. 

fTi) In the case of a trial held with the aid of assessois, the Court mar, in it discretion, proceed or refrain froi 
proceeding with the trnl of the acoused on the charge of the previous conviction " 


Notes. 


(J) Gcnerat 

1. The difficulty in eases referred to High 
Court under S. 307.— S 3iO'«‘<7</i>r* to be 
nmiiieiided, so a* to allow the Sessions Judge, in 
a case under S 307 after the Jury has given its 
TCi-dict, to, record the plea of the acensed in 
regard to prior convictions charged ngninst him, 
and if necessary, to take evidence in regard 
thereto, before reporting the case for the orders 
of the High Court.” — (30 U, 134] But where 
the acensed was tried by a Court of Sessions on 
the charge of theft and acquitted by the Jury, 
and the Session* Judge disagreed with this venlict 

. bnt owing to this verdict of jury, conld not ask 
the accused whether he was preiionsly convicted ; 
the High Conrt on nfcrcnce, remanded the 
case with a d.rection to the ^ssions Jndgeto 
proceed to finish the trial by applving the pro- 
ccdiirc of S. 310 Cr. P C.— 2> H. 40 ' 

[Not©.— In the Bill toaraenil the Code of Cnniinal 
Procedure IS^IS (No 20 of 1917) it has been 
proposed to add the following words after “con- 
siders t<i have been eommitteil (in S 307 )”i 
‘and in such case, it the acensed is fnrtbcr charged 
under the proiision of section .310, shall proceed 
to try him on «uch' charge, as if sneh verdict 
had been one of eoiiviction’j 

2, All reference to previous conviction 

must be rigorously escludod before 
conviction. — In n Fc<8!nns trial a witness was 
nlloned to state that “he had heard that the 
accused was an oM convict and that he did 
no work in the vinsge." It oppoared from the 
moile in which the pica of the accii*cd was taken 
both in reft renco to the suliftantive charge under 
S 3‘'0 nnd in re'erente to the previmis convic* 
tion tinder b. T.i I. P. C. that the jarv were 
aware of the previnni conviction licfore they 
gave their Tcnhet It was not attempted to n*p 
the previous conviction as part of the «nbstan- 
tire proof on the charge under P. U<til 


that the irregular statement of the witness tli 
the acensed was an old convict and the knowleoi 
possessed by tlie jury before they gave ibt 
verdict might have improperly inflaenced t 
jory and the safest course wonid he _to 


8. Reference to previous eonTiotion in tl 
course of the trial is illegal.— It « 
important for the Judges to bear in minu t 
thev ore not to allow a prerions conviction 

loflaence the mind of themselves or the nsses'o 

ID determining the guilt of a person on his 
unless it has been proved and is relevant nDrf 
S &4 of the Evidence Act and that such 
conviction is not to be put to the acensed and *i 
plea taken to it until after be has been convicw 
[8 A 14] Where a Judge informed the jnr 

before he took their verdict on the snbstanti 

offence, tint the accused was charged as 
. offender, Mil that he acted iu direct violatio 
of S 310 Ct. P C [2 Weir 393]. Previous eo 
Tictions are to be used only after COBVlCtlv 
in determining the measure of pnnishme* 
[3 W. R 3S : See (’S6) A. N. 47] Reading 

charge relating to previons conviction dariog*' 
trial, uill amount to a. positive misdirectio 
['> C. 7C8 . 10 W. R 39] 

4. Does S. 310 override the provisions i 
the Evidence Act ? “S 310 Bcems to reqo' 

nn amendment with reference to the qnestn 
whether a previous conviction can be proved 
relevant evidence of the snb'Oqaent offence, 
the amendments proposed will prevent a previo 
eonwetion being proved iii order to mere 
prejudice nn acensed person, it vvill bo safe 
providn that nothing in S 310 Cr P. C. is Intendi 
ti> exclnde the ov idoncC of a previoii* cnnvietn 
when fiich evideneo is relevant under the Iiidi: 
Evidence Act 1S72. The resitU will be that, 


• 310 ] 


rr.ooi oi riiK'^ior-i i-ONMCTCoy. 
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Hh |x'r»oii in c1nrj;ril willi nU offtHCC 

coDimittivl after a \'rr«ioii« nintietinn, tlif* ptcTi- 
ons CoriTictinu inll fr fu puitr j7>(iff|r 

InoirfiNije or iii;>->irinn nn<l nt«o to rolml vxiilrnCi* 
of pool rliaractcr jiroiliiccil lir tlio npoanotV— * 
Srr Sfofrmrnf 0/ and Jinmou*, Act 111 *>! 

1V91 — -5r"* S. 311 jx)»f Ftclil on Krulcnce f»ll‘ 
E(J. p. 3A4. 

[NotC.-Scr U C *21 (P. B.l ClVl.’OO) 1. ll QS 
2S B 129 ■ 2T 0. 130 • 1 0 .V 14<’> : 6 H «. JOJ^J 

C-i) 

6. What tho record must ahotr.—In i> trial 
bj jury or with tlic nid of n<«cssors, the rcconl 
should incnrlahlr nhotr that reference to a preti- 
ona connction has not been made nntil the 
subsequent offence has been found provetl apainst 
tl>e neeused — 12 C L. .lol 

6. Question by Judge beroro conviction.— 

W'berc A Sessions Judpc liad at one and the same 

examination of the prisoner, after the eTidence 
for the prosecution liad been taken, enquired from 
him what he had to say on the charpo of theft 
and al/Q on (he fhorge of hnting Iren fretion*h 
eeniicird, h»id tint the mepulatvly tonW not 
affect the connction of the accused, if »t had not 
occasioned a failiuc of justiie — 13 C I. 110 

7. Previous couvlctlon must be formally 
OhargOd* — Tiie fact of the jircnous connction 
moat ho stated in the charge — Sre (Kl) A N 110 

n M 2Sl in U It 41 , 21 R 10 Cf It 
l.S.“!l Cr It 2l4'':a Rat 02) 

8. Form of the charge.— "Core should always 
be taken to clearly and accurately state the 


section— of the Penal Code . and sentenoed to , 
rigorous imprisonment or transportation for— 1 
years Per Sfioijht J iw('8l)A N.Hl Keel 
Cal f! It. and Cr. O p 29] Hut a charge ollepinp 
proious conviction need not show the estcnl of 
tho former piinisliment [4 51. H (appx) iij 
It is not however sufficient tn state in tho chorpe 
that the accused is an old offender. [2 Wcir 200] 

0. Previous conviction is a question of 

faOt.— The qnestion is one of fact and onpht to 
go to tho jnrv and must bo dctcmiinnl b» a jory- 
—21 W R 40 

10. Judge charging the jury that previous 
conviction was proved amounts to mis- 
dirOction.—UTicre in a Sc««ions case, the 
Jndpo told tho Juiy that certain alleged pnor 
convictions against tho nccii"cd were provcil 
instead of leaving it to thorn to decide whether 
they were proved or not /Wif (I) that it 
ATOOUTitrd to A misdirection (2] that tlu* misdmc. 
tion did not affect the conviction of the acrosetl, 

as the question of prior ronviotioii ran l»e gone 
into only after the Jiirv, returns fhrlr vctvIicI. 
and (1) that, though it alTectcl the .jnrstion of 
siotcnce, the Conrt wr*s not prei^arcl to interfere, 


rcciug that the toiilciicos p.al.^cd wetc not loo 
severe. [10 Cr 11 (M)] 

11. Proof of previous conviction. 

(1) Proof of identity.— If the accused ilenlea 
the charge, his identity must bo proved hy tho 
evidence of the jailor or some person — [Kqt D2 
(00) A X .'ll ] Tlic identity must ho proved in 
the regnl.ar vvny. a more Ivfcot is no ovidonro 
whatever [15 W R 52 011 L. [ap) l.'i ] 

(2) Extracts from Jail Register oto.— Tho 

extract from a calendar, reconling a previous 
eanriction IS wot evidence of the conviction with* 
out proof of identity and in no ca«e will it amount 
to proof of alleged earlier convictions [2 IVoir 
89'! 1 A mere la'jiat from the record office is 
not sufficient to prove a former conviction 
against a prisoner Thero should bo sworn testi* 
moiiy to the fiict and also to tho identification of 
the prisoner vv lib the person previously convict- 
ed— [6 R I. (vp> 15 See (’SI) A X 14t] 

(1) Copies of Judgmouts etc. — Previous con- 
\iction of ftw nccviscvl should having tegatd tv> B. 
ftl of the Kvlilence Act and S. 611 Or P. 0. bo 
piovcU by copies of jiulgments or extracts from 
jmiginents or by any ether documentary cvnlonco 
of tho fact of stieh previous convictions , and nn 
examination of an accused person m respect of 
these convictions haring regard to 8 342 Cr, 1', 
C vs wvUiout legal warrant os justlGcatiww.—j 0. 
.V. <>70 2*? C CM* 

(4) Admission by tbo accused —If during 

tho trial, ni) nccuscil person admits previous eow. 
viction and such admission dulj appears on tlio 
record, a Judge IS justfliod in proceeding tiijmsi 
sentence upon the aceiised under S 310 TlioiigU 
such procedure is irregulir, tho sentence will not 
Ik* get a«cdc if tlio procediiro has not preJiidWvl 
the accused • 5 C X 070 2 k C 0‘'l) 

13. AcouBod nvuat bo asked to pload.— TVm 
Iding of B cerlificato of the kind re«|iiired hy 
8 511(h) IS not hy itself proof of a jircvimis eon. 
Tietion The tieniRC'l slioriM he (i»<cil lit j.leml to 
tho previous ermiietion, and if ncci’SKory cvldeneo 
should ho taken under the last clnusi* ofS. 51], 
—2 I. R 5.1 

13. What tho record must show.— svben an 
enhanced sentence is passed m c'>nse<iucnco of 
previous conviction llic Seiiions Judge or 5lngist. 
rate shall stale in his judgment, the date of and 
the sentence for the previniis roniictlon and tlin 
particular offence chargcil —Ca! (!, U and Cr O. 
Rule .T» (1) j> 211 

14- Frovious conviction out of British India 
cannot bo takoo into coasidoratlone— 

7C P 2»(h'0 

IB. Previous conviction under local and 
apcciai Laws.-— vie not to Iw pr'Viwl under 
this fvclion — S>v 1 Cr I0<il 

IQ. Sessions Judge cannot refuse to proceed 
under 8. 310 Where a h.-s»ioni Judge rrfme.l 
tn B.lmit evidence nf previous ronvictlotis under 
b 310 on the ground that the acrn«e>| I ad almdr 
loaiif.ra lent' tenu fl impritcnment, > »l t tl at 
1.0 l.ad artel Illejnitlr -Cr R 17 < f 25 
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NtMnKR or SPECIAL junoits. 


[ Sec. 

311. N()tA\ itli'itanding anytliiuj? in tlio last forejfoing sertion. eM'dcnce of tlicpre\if)uscnmic- 
;vi.cnni<We of previous conviction tion may be at the trial for the sul)sef|iicnt ofTenre, if the 

ninv bo Riven fact of tlic proTioas conviction is relevant under the pmv isions of 

the Indian Evdenee Act, IS72 

Note. — 5<*e Note No 4 Under S. 310, 


(if Jnrori fue Jligli Court, aiul aummonhej Jurors for that Court. 

312. The unTnes of not more than four hundred persons shall at any one time be entered in the 

Niimbci' of special jurors spcei.al jHroi’’8 list 

Proposed amendment to the .section — For section 312 of tlio said Coilo, the following section shall be 
fuibF-titutod, namely •— 

'312 The High Couit iBo;/ prcsoribe tho nnmhor of persons whose names shall bo entered at any one time in 
special jurors’ li'l." 

313 (1) The Clerk of the Crovn shall, before the first day of April in each. year, and subject 

Lists of common and special jurors to such rules fts tho High Court from time to time prescribes, 
prepare — 

(fl) Cl list of all persons liable to servo as common jurors ; and 
(h) a list of persons liable to servo as special jurors only, 

(5) Regard shall be had, in the preparation of the latter list, to the property, eharacter 
and education of the persons whose names arc entered therein. 

(8) No person shall bo entitled to have his namo entered in the special jurors’ list mere)/ 
' because ho may hav o been entered In the special juror's list for a prev lous year. 

(f) The Governor General in Council In the case of the HIgli Court at Fort IVilh'amin 
Bengal, and, in the case of other High Courts, the Local Government, may exempt any salaried 
officer of Government from serving ns a juror. 

('j) The Clerk of the Crown shall, subject to such rules as aforesaid, have full discretloo 
Uberclion of officer preparing lists, to prepare the said lis.t as seems to liim to bo proper, and therO 
Khali bo no appeal from, or review of, his decision. 


1. Biscretionof tho Clerk of the Crown. — 

Tho drawing up of the list of npccial jurora is 
ontircly in the discretion of the Clerk of the 
Crown and the Court will not interfere.— Fee 
Chand Jfiffer 1 I J (X. S) 100. 

2. Hulos framed under S. 313.~By the High 

Court of Allahabad (Sec V I’, and Ondh Oai. 1002 


rtll. p. esq). By the Madras High Court (S^o 
Fvtt St, 0, Oaf 1691 Sup dated 7th April). 


Exemption by Government. — See Notifica- 
tion exempting certain officers of GoverniMUt 
from Borrice as jnrora or assessors — JtKn'ia Cot- 
lf)02 Pt. r p B37 : Fort 8t. 0. On( 18‘’0 '* 


314. (i) Preliminary lists of persons liable to serve as common juror-s and ns special jaK’*’’’’ 
rublic.-iiicm of lists, preliminary and respectively, signed by the Clork of the Crown, shall be puhh'slied 
once in the local ofilcial Gazette hofore the fifteenth day of April 

next after their prcp.'iratinn. 

(2) Revised list of persons liable to servo as common jurors and special jurors, respectively 
signeil ns nfores.iid, shall be published once in the local official Gazette before the first day of Jlay 
110 x 1 after their prcparnlinii. 

(.?) Copif-i of the s.iiri hslp shall he alllvcd to aome eonpicuotis part of the eourt-hon«e, 
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314.319 ] 

315. (^) Out of tlie persons Jhimetl in tlio rc\Isc<I lists nfoicsfiltl, tlieto sliall be summoneJ for 

Xcmbcr of jurors to bo tumnioncd in session in eacli prcsuleiicy-town fit least t«enty-seven of 

presidency-towns. tlio'.c wim ftre li.tLIc to serve on special juries, nncl fifty-foitr of 

those ^\]lo are liable to serte on common juries. 

(2) No peison slinll be .so summoncel more Ihan once in siv moiitlis unless tlie number can* 
not be made up ^itliout liim. 

(5) If, during tlie continuance of any sessions, it appears tliat tlio number of pei’soiis so 
Supplementary summons, summoned is not sufficient, sncli number as may be necessary of 

other persons liable to serve ns aforesaid .shall be .snmuioncd for such sessions. 

Proposed amendment to the ecetton — la sub-scctioo (f) of soction 316 of tlic sunl Code /or the word 
<R cac^ presidency-town" tbo words "in Me foicn tthtth %t the utyal place of »if/i»iy of each High Couil” sball bfl 
(utxfifufed, nnd for tbo srords "at least tn-enty-seren of Iboso who aro hablc to acT\e on apeeia) ;ur)e», fiftr-/(Jurof 
those wbo are liable to servo on common juries, “the word "as many of those who arc liable to serve on special or , 
common juries respectively as the Clerk of tho Crown considers uccessarj " slmll bo substituted 

316. Whenever a High Court has given notice of its iufention to hold sitting'? nt any place 
Summoning jurors outside tie pre- outside the pi-C3idency-lowns for the exorcise of Jt« original criminal 

sidency-towus jurisdiction, the Court of Session at such place shall, subject 

to Huy direction which may be gl\en by the High Court, sumuioti a sufficient number of jurors from 
its own list, in the manner hereinafter prescribed for summoning jurors to the Couit of Session 
Proposed amendment to the yccHon— In eection 310 of the raid Code /or tlie words “presulenci downs 
the words "ton « n hieh tt the usual place of mt tug uf anch High Co'"^” shall l»o r’lbffifufr'i. 

317. (fj 111 addition to the persons so summoned as jurors, the said Court of i^ession shall, if 

Military jurors. it thlnhs needful, after communication with the Commanding 

Officer, cause to be summoned such number of coromi«siotic<l and non-commis'iioued offieeis in Her 
Ifajesty’s Army resident witliin ten miles of its place of sittuic as tho Court considers to be necu'.sary 
to make up the juries required for the trial of persons chaiged with offence^ before the High Court 
ai» aforesaid. 

(2) All officei-s so summoned shall he liable to seise on sucii juues notwitlistjiiding 

contained in Ibis Code ', Vni no such officer sWU be s.ummoTicvi ■Nsbom bis Commimbrnr 
Officer desires to liaie excused on the gronnd of urgent military duty, or for any olliur special 
military reason. 

318. Any person summoned under section 315, section 310 oi section 317, wlio, witlumt lawful 

Failure of jurors to attend. excuse, fails to attend as required by tbe summons, or w ho. ha> ing 

attended, depirts without having obtained the permission of tbe Judge, or fails to attend after an 
adjournment of tbe Court after being onlcreil to attend, shall 1«? deemcil guilty of a contempt and 
he liable, by order of the Judge, to such fine as he thinks hi , and, in default of p'lyiiieiil cf such 
fine, to imprisonment for a term not exceeding six mouths in the ciiil jail until tho fine is pnJ : 

I'roxided tli.it the Court may in its discretion remit any fine or impri.oument so inipysi-J. 


h.~l,igt I'l Jim 


319. All male person-, 

'-Ub.litj In .one ^S Jiimn or 


aiiJ /‘If l.'oitrt Ilf •>'i'l •iiinin'jiiiu'f Jt-rmi' iiuJ 

AeA*nirt fvr that f vn/7 

between the ages of tweiity^me and fiity shall, exes pt .is iiixt htreiti- 
after nicntumed. Ins liable lo .er\e ns junw* or a..«-^»,>rs at any 
trial held within the dbtris’t in whn'Ii tiny re>idi. *'r. if the I..«'4l 
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[Sec. 


Government, on convkleiation of local’ cirenmstanccs, Las fixed any smallei- area in this belialf, 
the area fo fixed. 


Notes. 

1. Qualifications of a juror.— in foiminga jniy, 
a Sessions Juilp:o should eiideaxoni to seek for 
persons of an independent condibon in life, men 
of judgment and of experience — 23 W It 35. 

2. Area fixed by local Government.— In 
Madras the following peisons are exempt: — (1) 

All persons lending outside the radius of SOimlcs 
xihen there is no railnay eornmnnicalion or 
50 miles when thcie is railway commnnication 
and (2) In Kistna, (.Todaicry .ind Malabar all 
jicrsons icsiding outside 40 miles when canal 
comniumcalions exist —[See G O Xo 1734 dated 
10th Tlcccmber 1909 Rupersedin" G O No 29C2 
Judl (Uted 17th Noi 1884] In Burma (British) 
all persons living at a distance of more than 
10 miles from Scssions-atations — See Bur. Oat 
p 200 


3. Remuneration i— 

Bengal. — If the usual residence of the j’uror or 
assessor is more than^/iic miifs from the Conrt. 
house a duty allowance for attendance at Court 
only not Jess than one rupee and not more than 
five rupees — Cal Ga?. Apr, 1904, 

Madras,— No foes except XThen the juror or llie 
assessor visits at the reciucst of tlie Sessions Jiidgo 
the scene of the offence and hare to proceed 
more tlian 5 miles In sucli cases only actual out 
of pocket expenses are to be paid —See Mwl. 0 0. 
No IG02 dated 26th Oct 1904 and G 0 No 234 
dated lOth Feby 1910. 

Punjab —Under tho same conditions as Bengal 
bonafide trarelliug expenses and a stibsistence 
allowance not exceeding 6 rupees if detained 
for more than a day — ?imj Book Cir p. 24^ 


320. The fyllowiiig persons are exempt from liability to servo ns jnrors or assessors 
Eicmptioas. namely 

(uj officers in civil employ superior in rank to a District Jl.tglatrate j 
(h) salaried Judges ; 

(o) Commissioners and Collectors of Revenue or Customs , 

(d) Police-officers and persons engaged iu the Preventive Service in the Customs Department j 
('’) persons engaged in the collection of the revenue whom the Collector thinks fit to exempt 
on the ground of official duty ; 

(/) persons actually officUting us priests or ministers of their respective religions } 

(</) pei’sons ill Her Jlajosty’s Army, except when, by any law m force for the lime being, 
are specially made liable to serve as jurors or assessors ; 

(/i) surgeons and othei-s who openly ami constantly practise the medical prufeasion J 
(0 legal practitioners (as defined by the Legal Practitioners’ Act 1879), in actu.il practice ; 

(J) pei-s-ons employed in the Post-Ofiice and Telegraph Departments ; 

C/.) persons exempted from personal appearance in Court under the piovisions of tho Code 
of Civil Praccdure, sections GIQ ami fill ; 

(0 other persons esenipteil by tbe Local Govern oieut from liability to serve as jviroi’S or usses'^otd 
Notes, 

1. Seo.— Ncjtes under 8. 2m • Nolcs «oC.'.». j See Mud. G. 0. No. 1734 Judl. dated lOtli Deer. 

2 . As to exemptions under cl. ( 1 ) in Modras. I- 4909. 


321. (J) Ihe .Sessions Judge, suul Ibe Collector of the district or Midi otbei* olllceis as the Loc.al 
kill of juror# ninl o.KC'xjrH Gnvcniineiit appoints iu UiU behalf, sli.ill piepare and make out 

in iiljiliabetir.il onler it llvt of pei-smis lishlo to serve as jarois or assessors uml ijualitied in tb*^ 
jinltriiunt uf the Sessions Judge and Collectoror other ollicor as aforesaid to set le as such, and 
likdy to besiiroi.sfnlh nbj,.t(t,l to umU-r Mctioii 27 S, cI.iiim s (/.) to (/,) IkiHi uipIiimm-. 
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322-326 ] 


(-) Tlic INt sliull coiitain Uie nniiic, place of nlHiJe nncl quality or lnisiuc<!>3 of every sncli 
person ; aiul, if tlie person is Jiti Kuixjpoan or an American, llie list sliall mention the race to wliicli 
lie belon-'s. 


Notes. 

1. As to Jurors.— Stc Note So. 1. Uinlcr S 319 
As to assessors. See Nutca »io«. fi-y uwlcr S. 
2StS-ij.r«. 

2. Sessions Judge cannot arbitrarily grant 
exemptions.— It Is not open to the Sessions 
Jiitigc or I)cput\ Comniissioiier to arbitrarily ] 
etclutle from the list nny person who is liable 
and <|ii ilifieil to iei\o ns u juror or assessor and! 

who is not likely to be successfully objected to 

under S 27R cU (b) tci (li) both intlusiio Special | 
C’scmption from iiaVibty to scttc can V> jirawted 
only b\ the bocnl {Sovcrnmcnt under cl (1) of 
S. 320.— C P.V> Cir Pill No 33. 

3 Assessors can bo chosen only from the 

list— The Sessions JiuIro of KaJi.nra asVed the 
lli(;li Court for special porinissioii to hold Ins 


court at fiirsi, instead of at Knrwar for tho 
session of Sept 18SG lUld that assessors could 
lie chosen only from the list prepared nncler 
S 321 winch can bo revised only oiicc a year 
uudet S 325 Cr. P C. Tho Court therefore de- 
limed to ^rant tho permission asked for, thcra 
being no assessors available for sessions at Sirs!. 

Uat 304. 

4. litst to be carefully ravlsod. -All Collec- 
tors should cvcrcise great cure in the revision 
of tho juior'a list so us to mcliwle all quahticd 
persons of intelligence v«ho arc liable to serve 
and to osiludo unfit persons [ S'c Mnd. fJ. () 
No 474 dited IGth Mnich 1889J The list should 
show again caeli jicrson the l.nignngo or Inngunges 
imdcrstocKi bv Inni. [Sea C. I’. Cr. Oir Pt, II, 
No 33 J 


322. Copies of Mich li&t &lmll bo stuck up m the ollice of iho Collertoi' or other ofllcor fts 

Publication of list afutestiid, niid <it the courl-lioucos of tlic Dintiu-t Miigistmte and 

of tho District Uouii. iiud extracts therefrom m some conspiouons place m tho tow ii or towns in or 
near which Ihu persons numed in the eKtract ix'snic. 

323. Toeseij sueh copt or cxti.icl shall be sub-joiiml ii notice hl.ituij' that ohjeetious to the 

Objections to list. list will bv heat'd tiiul <l‘*tormined hy the Sessions .Tud^'O and 

Collector or oilier olliecr as .ifoiesaid, at lliv sc^xions coiiil'Iiou-.e. nn 1 at a time to lie mentioned in 
the notice 


324. (/) l-'or the hennnij of siteli objeelions the Sv"'ion>. Jiidoo nIi.iII «il with the Collirtor or 
lloTlsIon uf list. other ollicer JIN nfoix'Mid. and ^]|illl, at the time and pl.icu men- 

tioned in llio notice, i-csNethe list and hear the ohj’cs tions (if nn^ ) of persons interested in the 
iimcndmeiil theieof, and ahall .-tiikc ont the iiinie of any peiNon not .saitahlu in their judgment to 
serve ns a juror, or ns an assessor, or who may establish his right to any exemjUion fmm sen ice 
given hy section oJO and invert he name of any person omitted from the list vvliom tliey tleem quali- 
fled for such .sew ice. 

CO In the event of a diffemice of opinion ln'twevn the Jvossions .Judge and tlie Collector 
or other ofCcer as afoi evaid. the name of the propo'cvl juror or u-.sexsoi- sli lU he oniitteil fiaiiii the list. 

(.¥) A copy of the revised list sti.ill be sigiicvl bv the .''essi.m Judge .uid Colleetoi or oilier 
ofliccr as nfures.aid and vent to the Comt of Session. 

( /) Any onlcr of tho .Sessions .Indgi* and Cvdlfctor or olht r ollieer .as .'ifoics.iul m pi-ijciring 
■ aiul revising Uie U't nlr.vU lie tiuvl. 

(■j) Any exemption nut clunusl undet tliis sottioil sinll Ije deemisl to In.’ waivisl until tlie 
li't is next ivvi'tsl. 

\iiiiual nwNi I f| t The list Ml pre|Mnsl «nd iX'Visisl sImII Ia' .iirnii nvisisl oueo 

in «-\eiy yi*ar. 

(»> The li't so jvvi'isl sli ill Ih* dteiiHsl a new h't .viid 'hill Is- sul.jes t |.i nil tin riil.-« 
heuiidufuiv eiml.iiiud ns (o the li't cnL'iiiilly pri|nlisl 
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325 In tlie case of any disti'ict for -wliicli tlie Local Government lias ilecUrecI that tlie trial of 

„ . , . . ... certain offences slial], if the Jnd"e &o direct, be by special inry, 

Picparation of list of special jurors , _ . , , . 

the Sessions Jad^e and the Collector of such district or other 

officer as afoie.said shall prepare, in addition to the revised list liereinheforo prescribed, a special list 
'containing tbc names of snch jurors as are borne on the i-ev iaed list and are, iu the opinion of such 
Sessions Judge and Collector or other officer as aforesaid, by reason of their possessing superior 
qualifications in respect of properly, character or edneation, tit pevisons to serve as special jurors : 
Provided always tiuit the inclusion of the name of any person in such special list shall not iuvobe 
the removal of his name from tlie revised list nor relieve him of his liability to serve as an ordin.vry 
juror in cases not tried by special jury. 

326. (J) The Sessions Judge shall ordinarily, seven days at least befoi'e the day which he may 
Distjict Magistrate to summon jurors from time to liiiic fiv for holding the sessions, send a letter to the 
and a-iscssors District M.vgistrate i-cquesting him to summon as many persons 

named in the said revised list or the said special list as seem to the Sessions Judge to he needed for 
trials by jury ami trials* vvitli the aid of assessors at the said sessions, the number to be sitmraoned 
not being le>«'« than double tlie number lequired for any such trial 

{V; The names of the pei'sons to be summoned shall be draw ii by lot in open Court e’ccluilmg 
tljose n ho have served within sir raontLs unless the number cannot he made U]? without them ; and 
the names so drawn shall be specified in the said letter. 


1< Qcope of 8. 326.— Si. 32G au<] 327 0i P. C 
contemplate ns tlie ordin.iry ur Doriaal pioccdoie 
that all asaessuia ehoulil l>c summoned on the 
first day on vvluch a criminal Sessions commences, 
however many trials it may be proposed to hold 
in the course of that sessions — 17 Cr. 17 (A). 

2. Effect of trial with the aid of a non- 
summonod assessor.~-3re ^'otes Nos 3 to 5 
A ttiider S. 20t Supia. 

3. Trial by Jurors not summoned— Whoi© 
ovviog to the fact tlint only three jurors nUetiiWd 
the Court, the Judge hummoned jnrors from 
iimoiig the residents of the town on the day 
lixcd for tiic trint Jleht that the jury as consti* 
tuted was not :i proper jury and the fact that tho 
Judge instead of selecting jurors from among 
those nlio nerc sunimoued m aceoiihinee with 
the picni«ion* of b 320, chose persons specially 
sehcteil (i thing v> hich the Legist iture has taVen 
special p.iin" to render inipocsibh) was n serious 
irn-gutinlv w inch could not he cuicd by 8.337 
Cr. 1*. 0.— 7 0. N' JSS. 

d. Tho duty cannot be performed by a 
subordinate Judge “in charge”— The duty 


of issuing a precept VThich is impobod on a 
Court of i-essions by S. 326 cannot be performeu 
by a subordinate Judge in temporary cliaiife oi 
the cimont duties of the Court of Sessions 
Hat 14S. 

5. Procedure.— The letter to tlio District Magis- 
trate is to he in Tonn No S2 Sch. ^ ■ and i5 
technlcaliy kuovru ae a “pictept" On receinDo 
a precept a Magistrate “has simply to issue 
eammons to each person speciDed in ihe precept 
of the Sessions Judge, requiring him to attena 
at the time and place specified iu the summons — 
Smyth p 133 

0. Summons how to bo served. —.A sumnious 
forattciidancc ,is a jiiior could not ontaivlc a rre- 
eideiicv town ho pioperlv served bj leaving 't 
a scirant of the iwison whose attendance was 
required as juior [(99) A N 13] Whcie the 
eummons was served bj fixing the duplicate on 
the door ot tlie juroi's house in hi« iibsmce anu 
he had no know ledge of sucli surricc of t’lC 
summons, held that lie LOiild not lie lined 
non-attemhincc [0 C. N. 8S7] The issue of a 
siiminoiis hj registered letter is illegei 
[StclO N.txvi] 


327. iliv Court uf Sc‘5'.iuii iiiav ilirerl jurors or iissese<»rs to be suiutiioiieil at otKer periuil tlitut 
_ Power to kuniiiion iinotlicr si‘l of tlif pciiixl spw'ifitil in sccltoji 320, vvlien tlie iiuiubcr t>f tiifil'' 

juror* or a**e«i.ors. Iitfoic the Cuiiit iviuleis the iittcml.iucc of one «ct of jiirorsor 

iis'iskoj-s for ft vvliolc sO'SHiii oji|itf>.sive or whciiowr fur oilier lonsons Midi iliicctlon is foiiiiil i" 
liwi'-iiiy. 
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•V28 l!\ory pmiinions to a jurnv m nw'-'-nr '•liaJl In* in writinir, ntiil sli.ill mjiiitv liis nttonclaiico 
form nii'l content* nf nimmon* n‘> a jmw or n‘'Sc«‘'or, as tlie case may 1)c, at a time anti place to 

be tlicrein ppccifietl, 

Noto-For form* -.‘W Sell. V Nos XVVir nn<t XXKrri 

tV29 When any pci-son suinmoneJ to spi\e ns n juior or assessor is in tlic scr\ ice of Go\oi nment 
Wlion Oo\crnmcnt or Itnilwny por. or of a Knilwny Company, Uie Court, to serve jii nliicli lie is so 
rant may be ercusctl. summoned, may excuse liis attemlancc if it appears on tlic repre- 

sentation of tlic lieail of tlie ofllce in w Incli lie is omploywl that lie cannot scrv e ns a jtii nr or assessor, 
as the case may be, vvitlioul incoincnience to the public. 

r. . , *• naO fl't The Court <vf Session max , for vcasouablo cause excuse 

Court may cxcuRc attendance of juror -• 

or assessor finy jnror or assessor from attendance at any particular session 

Court niuj roliovo .pcoiul juror- tro.n (2) Tire Coiiit .of Scouioi. muy, it ,l ul.nll tl.Mik (it, nt tl.o oon- 
liability to icrro ngnin ns jurors for ^jnsion of any trial by special jury, direct that the jnrois who 
we re montlis. iia\e served on such jury shall not bo snmmoncil to serve n^ain ns 

jurors for a period of twelve inontUs. 

(f) At oacli session the said Court sball cause to be made a list of names of those who have 
hist of jurors nml assessors attending attended ns jurors and nssc-ssors at oiich session. 

(5) Such b't shall be kept with (he list of the jurors and assessors ns revised under 
section Sit. 

(3) A leference Rhall be made in llie margin of tlie said revised l|et to each of the names 
vvhiVli arc mentioned in the list prepared under tins section 

•73,9 (0 Any peiron summonetl to attend as a juror or as an as.sfsvor who, without lawful excuse, 
Penalty for non-nttcndanco of juror <'* “tlond ns req«ire<l by the summons, or who. having 

or&SBossor attende«l. departs without having obtained the permission nf the 

Court, or fniK to attend after an adjournment of the Court, after bcliiR oixlered to attend, hlmll bo 
liable by cutler of tbe Court of .Session to n fine not exceeding one liiiiidml rupee’.. 

(2J Siicli fine slmll lie levied by the Pistnet Mngisliatc by nttaehmeiit and Rale nf any 
movable ptxiporty belonging Ici snob jutxir or ns«.i‘«sor within the hx-al limits of the jnrisdiction of 
the Court making the onlor. 

(5) For good cause shown, the Conrt may remit or rerlnce any fine so imposeil 

(i) In dofiiult of recovery of the fine by nttaehmeiit and >.ale, sueli juror or assessor may, 
by order of tlic Court of .''ession, be imprisoned in the civil jail for the term of fifteen days, unless 
such line is p.vid before the end of the «aid term. 

Notes. 

1. No flno can bo imposed If the summons | actual dcfRult.— .tn oni. r for impri«>nmcnt 

bas not been legally SOrved.^Sec (00)A. I C«n tw. mvlc only m.lffault uf rccosrry of fine I,r 

N 13 0 0 N. S‘<7: 1C N cm nllscl.m. nt ami ink- ■>*'> ibai >mi.n»miti.cnt 

2. Order under the section is not appeal- I io»icf««ii c»nnr»{ i,<. !<.«* ii,an i5<ia»»]— /ti.i. 

able. — Tlic onlcr of a Session* Ju-u-c umicr H [ 6. Native sentiments to bo respected. K 

354 Cr P.C=(.‘' 332) fininif «n ot‘c«s<>r is not I Ju'l.-c *amnionc<l ■ p'-ritlf man of €X5n»,cIrr. 

nj'pealablc — 8 W Tl M mWe rant ami pt.ntn* lo acne at an attestor II». 

3. Order made in absonca.— Tbc Srt<ion* * 

Juilgc finol an ejsc««or ll« 30, ps be had net ■■ • ■ > 

attended nt the pro]>er hour The onlerwas made I ■ ■ n ■ ■ 

in bis absence. IMd that llic or-lcr tens l«d, and • .. i, ,, ,, 

Ibe apsestor abontd liarc l<en piecn an cptxmoni. i until it it known tl.at b*. ii willing to act at soeb, 

te of'eijdaininj- bit absence —Cr. R 4 of JW S ■J»i . a* aatne aetitinjcni iij»,n iLn i« n.'btlr r.p 

4. Imprisonment cannot bo ordered before wr-m.-iy a.tic-t nrh noniistKn-p./r) .v. jcf 
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^t’ECUL PROVIMONS roa lltou COURTS. 


••[ Sec.- 


L. — Sjl'Cail J’lviii/ouK fill Jfiijh L'uiol'. 

383. At any stage of any tnal l>efoie aHigb Court under lliis Code, before tbe return of llie 
power of Advocate Genoial to star ^erflIet, tlie Advocate General may, if bethinks fit, inform tlie 
prosecution. Court on behalf of Her Jlajesty that he will not farther 

prosecute the defendant njwn the charge; and thereupon all proceedings on such charge against 
the defendant shall he stayed, and he shall be discharged of and from the s.rme. But such discliarge 
shall not amount to an acrjuital unless the presiding .Tudge othernise directs. 


’ Notes. 

1. Where a -uoUe pro<*eqiti -would bo enter- 3. 
ed.— In A'li mnJ Knnfn Rai/i case (41 C 1072) 

the Advocate General entered woUe ptoi.eqvi under 
S 333 Or P. C In this caso the Jnrj m the 
first tii.il rctviTned a unammona verdict of not 
ffuilty on the main eliar^'o of mmder. (S. 302) and 
were divided in the proportion of 5 to 4 on other 
cmiiits In the second tual on the rcmaimnjr 4. 
counts (ordered under S 308 Cr P. C.) the Jtirj 
rcturnoil a verdict of not guiltr lu a majority of 
seientotwn. The Jndsje disnpreed with the ver- 
dict The accused was hi ought up again hcfoic the 
leaincd Judge "to be dealt with according to Jaw, 

The Advocate Gcnernl thereupon nppeareil and 
entered nolie A*olle lias also 

been entered to avoid technical difficulties stand- b 
I ng in tlie nav of n discharge or ncqniU.il where * 
it was clear tint the indictment was not sustain- 
able against the prisoner [Ser 2 C. N. -181 . 7 C. 

N. xxTi j 8 0 N. xlviii] 

2. The English practios.— in England a nolle 
piosogid IS usually onteicd, viliere in a case of 
TTiisdemeanoar a Civil action ie depending for the 
same cause : [JJ. r Pirlifine 2 Pur 719] or uhorc 
atii impiopor or icvntious attempt Ji.is hi^n made 


is not Biistaiiiable against the prisoner, [Sec 
Arrhbold pp 143-14() "H.'ilslniry YolT, pp 250- 
3 -jI] or to rnatile one defendant to gitc evidence 
for the Crown aguinst his co defendant* 


Stage at which it is to-be entered.-A 
nolle ]})o*eqin may bo entered by the leave of the 
Attornej -General at the instance of either the 
prosecutor or the defemlant at any time after the 
lull of indictnxent is found and before judgment ■— 
R. i* PitJin 1 C. and K. 730, 

The power of the Advocate General not 
subject to control by 'the iConrt-— On the 
nnalogi of the English practice, occoi ding touhicn 
the pou cr is not subject to any control bv the 
Courts [See Ji. i. Compttollci ef Valenti (1699)1 
Q B 008'9I-1 ] the words "it lio tliinVs fit m 
tlio Mction indicate that the power (s invcst«‘ 
solely in the Advocate Gtnoial. 
niaAVno- — Q .Jtyp vinf amoUHt 


charges before a Deputy Magistate, liefd that t 
Magistiato was hound toadjutlienteon the chsrff 
ptopcrlv laid hcfoio him against the accused I 
C 71 20 0. 72ft Jl.]. In England also a 
piosequt IS distinct from and lias not the same cn 
ns.offcringno evidence and submitting to ftcquu 
[tiHoiii.j/ r.^ini— 2Bmg258] A nolle 
BOg.ui merely puts an end to the prosecution 
docs not operate as a bai to a second trial . 
God.lnrd 1 . Si"ifh 6 Mod 2B1 i It. v ^ 

S. 810 R. i ilifchcl 3 Cov 93]. 


• 334. For the exercise of its original cviniinnl jurisdiction, ciery High (jourt shall 
Time of lioldm" sittings sittings on Such days and at .such convenient intervals .as tlic 

Chief .Tnsticc of sttcli Court from timo to time appoints- 


• 885. (f) The High Conit sh.'vll hold its silting at the place at iihich it now holds tlipm, or at 

Macc of holding Biuings (if any) as the Governor General in Council 


in the c-asa of the High Court at Fort 'William, or the bocal 
Omcrnnicnt in the c.ise of the other IHffl, ConrU. may direct.. 

(2) Ibil It may, from time (o time, in the ease of the High Conrt at Foit William with 

the consent of the Governor Genera! m Council, niul in all other cases with the consent of the 
1/v.nl Government, hnhUinin^., M sneh other places viitliin the local limits of its appellate 
jnri'ulirtion ns the High Court nnpomts, 
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(•3) Snell oRlecr as Ilia Chief .Tii<sHcd directs aliall pi^enntiee hefore-liaiid in the loeal 

. . . onioinl Garetle of nil sittings inteiiclcil to bo held for the exerciso 

of 

of the original criminal jupisilictton of the High Court. 

3 The High Court may direct that all Hnropc.an Bntisli subjects niul persons liable to bo 
>f trill of Kiirppcan British tried by it nnder section 514, n ho have been committed for trial 
' by it xvitbin certain specified districts or during certain .specified 

1 of the year, shall bo tried at the ortlinnry place of sitting of the Court, or direct that they 
le tried at a particular place named. 

0.— In Biirmn, See Lo« or Burma Courts Act XI of 18S0 8 37 (4), for similir jion ers of tho Chief Court. 


CHAPTER XXIV. 


GFNF.r.tL PnovisioNs AS toInqiirifs anp Trui-s 


7. (i) In the case of any offence triable ctclusitcly by the Court of Session or High Court, 

. , tho District Magistrate, a Presidency Magistrate, any Jlngistrate 

■ of pardon to accomiilice. . , ° - ... . . 

of the first class inquiring into the ofTonce or, witli tho sanction 

District Magistrate, any other Jfagistr.atc, may, ivith the view of obtaining the ovidenco 
• person supposed to have been directly or indirectly eoneerned in, or privy to, tho ofFcneo 
inquiry, tender a panlon to such person on condition of his making a full and true disclosuro 
whole of the cireumstaiices within his knowleilgc relative to such oiTonce, and to every other 
concerned, whether ns principal or abettor, in Ibe commission thereof 
(5) Every person accepting a tender nnder tins set tioii shall be etaminod ns a witness in 


(J) Such person, if not on bail, shall be det'iiiicd in ru«todv nntill the termination of tho 
y the Court of Session or High Couit, as the case may be 

. (/) Every other tlmn a rrc^ulcnrj- Jlagjstrate, w ho feiider«i a panlon under 

ction, shall lecoJtl his reasons for so doing; and when am Magi'.tiate has m.ide sacli tender 
xamined the person to whom it has been made, be shall ii«>t tiy the case liimsflf, ultJjou'di 

ence which tho accused appears to have conmiittetl nny Ik* triable bv such Jhigislrate 

>po«e<f <f»iieiid/iie>if to the «ref/oji— In section 337 of the »si.t - 
In fub-soetion (t) — 

ifter Ih^ trfiriU “trinWe erctum ely ly the Court of Se*^tun Ittjh Court” the r>U “ or ft,u,tl,riKU inf I* iw/irnos. 
r o tenn trhich limy exten<l to teieu yrnrr" fhtiU he lutrrtet, 

for the tron!< “.iMy of the frrt elate iniuirmj iHt<.t}e >f,areor ftthtle tM.efi..n if the Dittr^ 

ite nny other ilngi^trnle” the irnnie 'a Sirb-flitieionnl Jlayirtmte or, fit>, the et? rtnn if the Ihttnef Jfn/i/trate, 
yirtm/e of the/trrt ehnll tc ‘ti/utel , 

.1/ter the tronU '‘rotiii«i«*ii'" thereif’ the foil 'irimf »Aif/ (r <i f r< f, i>aiM<r|i — 
rry Jfnoittrnfe other than n I'ren lenry Jfaoirtnite ifl«> fealtrea f.ir.t n uuterlhii ehn'l reeorj hit 

/oreo.l.;ny. 

tn, rub.teet, OH C-V for the tronr‘‘t>>re,” the tronlr “C.srf./rlc Jfiy .'erte ,fe%ee” iViff 

ittX. 

71 
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COMMITMBKT or APPROVER. 


[ Sec 


(j) After sub section (2) the following rmL epcHon slntll Lo inserted namely — — 

‘'(2a) In Cl Cl y cikc nh^i e a person fi«« accepted a tender of pardon nnd lias been examined under snb.soction (2), 
the Magistrate before whom the proceedings are pending sliall, if he is satisfied that there are reaionnlle 
grounds for beliCMng that the neensed is guilty of oh offence, commit him for trial to the Court of Sessions or 
High Conrt, ns the case may be 

‘Provided that, if nny Unyhtiate in the dhtriet has been Invested with powers under section 30 and has not 
himself tendered the pardon, the case may be tratt^fened to ftteh Magii,trnte for trial if othenme tihUe by hm, 
instead of being conamitted to the Court of Session.” 

(t) In sub section (3), for the words “if not on bail” the words “unless he is already on bail” shall be substituted. 

(3) Snh-srefion (ij ftinll he omilted. 


Power to direct tender of pardon. 


338, At time after commitment, bnt before jncl^ment is passed, the Court to aa Inch the 

commitment is made may, aa’ith the vieav of obtaining on the trial 
the evidence of any person supposed to have been directly or 

indircctla concerned in, or piivy to, any sucb.oflence, tender, or order the committing ilogistrate 

or the District Magi-stnate to tender, a pardon on the same condition to such person. 


339. (i) Where a paixlon has been tendercal under section 337 or section 33S, and any person 

Commitment of person to whom labo has accepted such tender lias, either by aa-ilfnlly concealing 
pardon has been tendered. nnytliing essential or by giving false evidence, not complied with 

the condition on winch the tender Mas made, ho may be tried for the offence in respect of which tlie 
pardon was so tendered, or for any other offence of which be appears to have been gnilty in connec* 
tion with the .same matter. 

( 2 ) The statement made by a pereon who has accepted a tender of pardon may be give® 
in evidence against him when the p.anlon ha.s been forfeited under this section. 

(3) No prosecution for the offence of gising false evidence in respect of snob statement 

shall be entertained without the sanction of the High Court 

Proposes? fo f/ie .sec</oi*—(>) In (/) c/ section 330 of the said Code, after 

t?ic fgurei ail'! frnidi “section 339 ofl'I” the I'onis “if n atlegod by the proseeution that" shall le tnterffd, and ol Hit 

end of the said mil-wban, f?i« folloieing proi tso shall be adiM, tiamefy — 

“Proiitlcil <Aii< *ue/i prrson «ha?/ nof bf frfvdyoin/fy tcifh any of Me ©/Apt nceuwd, nnd that he shall bo entitled to 
plead rtt «iicA irinl that he has complied with tho conditions upon which such tender was made ; in irAicA 
shall he for the prntteution to praie that each haxe not been complieil tiitk~'’ 

(ii") fn-SKl-Scrtim (?) of (he sjine section, for the iconU “ilhen the pardon has been forfeited under t/iis spffion" tbs 
vorili “at S'lcli irtal" shiiU be siilitituled. 

AHRANGEMENT OP NOTES. 


S. 337=S 347 (lfi72)s=S. 209 (1861): 

I. Object and opplicatlon of Ss. 337*9. 

(1) Scope of S 337 

(2) Scope nnd application nf S 3.18. 

(3) Scope nnd Application of R. 339 

(4) fJcncrnl llnlcs of application 

II. Who ran tondor pardon. . 

III. Procoduro in rotation to grant of sano* 
tion. 

( 1) I’lTi ct of tho pardon 

(2) When pinion can ho tendorod 

(I) Pro. •iluro in eolation to grant of pinion. 

IV. Forfoituro ofPardon. 

(J) Who ciri ihroct forfeiture of pnrdon. 


S. 338=S 348 (1872): 8.339=3.349 (1872). 

(2) Effect of forfeiture. . , 

(3) Meaning and Scope of tho term “forfeited . 

(4) Circumstances justifying forfeiture. 

V, Procedure on forfeiture of pardon. 

(1) ConseqaCnccB of forfeiture. 

(2) Procoduro. 

(3) Trial of approver on the original charge. 

VI, Power of the Sessions Judge. 

VII. Sanction by tho High Court. 

VIII. Admissibility of ovidonoo of o P®^’ 
donod acoomplico. 

IX. Miscollanoous. 
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I. OBJECT AND APPLICATION OF Ss. 337*9. 


(1) Scope of S. 337. 

1, I.... — 41- — 


2. Conditional pardon fizod by tho terms 
of S. 337.— A condition should not bo attached 
to a tender of pardon which would have tho effect 
of tempting the accomplice to strain tho tenth 
The only condition which the law allows is that 
stated in S 337 Cr. P. C —Rat G12. 

3. Case to -whicb tbo Sactiona arc confined. 
—The tender of pardon was confined b\ S 3*7 
(==337) Act X of 1872 to offences specified in 
column 7 of tho 4th Schedule thereto annexed as 
triable cxclnsivoly by the flourt of Sessions. 

See (’82) A N 2t0: 2 A 260 . 1 R 610 10 R 190 
10 C. L 553 3 B 11 (C C ) 59 
3A./; 2-T ' I . 


Session Evidence given by a person in the case 
of an offence not exclusively triable by » Court of 
Session, IS not relevant See 10 B 100 Rat 461 and 
224 , 10 0. OlO 2 P R 1S07 12 P R 1902 21 
P. R. 1004 OPR 1006 also 23 M 61 (P.B.) 

4, Tho word enquiry in S. 337 (1)— is not 
limited to an enquiry ouder Chap XVIII but in 
eludes also nn enquiry under S 157 held by a 
Magistrate for tho purpose of assisting the 
police in the discover} and the arrest of (he 
offender— 6 S 174 

G. S. 337 (2) does not roquiro that accused 
must also bo czaminod at the Sessions 
trial. — S 337 (2) Cr F C. provides that a per- 
son accepting a tender of pardon is to be ex- 
amined os a witness in the case That condition 
Is fulfilled when the approver is examined ns a 
witness in tho Mngistrto's Court That subsection 
does not mean that it is compulsory to examine 
tho approver in tho Sessions Court if he has 
shown by his evidence in tho Magistrate's Court 
that ho is nn untrustworthy witness —42 C P56 
33 M. 014s3lM. 272 24 JI.321.7M, T. 121 
41 P. U 1003 (r. B.) 20 A 529 5 S 174 
U B. (1007) 4 — Q 7. 

6. Scope of S. 337 (4). — Under S 337 (4) of (he 

Cr 1*. Code it is only the Magistrate tendering 
tho pardon who is debarred from trying tho ca*e, 
and not tho District Magistrlo who sanctions the 
tender of pardon. — (21 Cr. 300 (P). See 3 P n 
189S) A Magistrate trying a case exclusively 
tnablo by the Sessions Court «sJer jwtrer* ron- 
/rrreil hy S. 50, Cr P C. does so ns a Magistrate 
and not as n Sessions Court, and therefore, if | 
he himself tenders conditional pardon under S i 
337, he is precluded from trring the ca«o him«clf 
tinder S 337 (() [ 10 C. S'. M7 ] 

?• The ozprossion ‘‘any person suppoiofi 
to have been etc.” — is a very wide one and • 
include* others besides an Accoseii who las been 
tent np for trial by the police.— 5 S 174. i 


8. Boos S. 337 (3) contemplate a caso 
tghoro tho Magistrate himself discharg- 
es tho accused ’—Subs 3 of s 337 of tho 
Code of Criminal Procedure contemplates only a 
ease where (hero has been commitment made by 
tho Magistrate to the Court of Session or the High 
Court It omits to consider the case nlieretlic 
Magistrate on his own responsibility di'cliargcs 


■s made— -3i B 149 

0. Conditions other than mentioned in S. 337 
( ) are illegal.— The only condition on which 
pai^on can bo tendered to nn accused person is 
the one specified in 8 337 Cr P 0 It cannot bo 
stipulated tint the accomplice should testify to 
having been present at tho sceno of murder when 
(he crime was committed — Kat 012 

10. The term “ such oUenca ” ozplainodand 

intorpretod.- All that Sections 337 and 339 


[Note.— H'Stor) of S 337 Cr P C — Tho above 
view IS strengthened Ij> tho lintory of tho 
section In the corresponding section 20^ of tho 
Code of 18C1 [cited in Hnj t hVinnb"* 3 B, H 
5<tl ji' also in R BV7 of the Code of 1872, tho 
Magistrate mentinneil therein nns aulhorisod 
to tender a pardon to nn\ one or more of tho 
persons auji)io»ed to have heen clirectb or in. 
dircctU conctrned in or privv to any offence 
triable (eiclu«ivcl\ ) l>y tlic Court of Feiiion and 
the present subsiction (I) of S .$37 (n hich it', 
produces similar prormons in tho Coile of 18S2) 
contains nothing to justify that any alteration 
of the law was intendid — J R 4-t) 

11. Tho words “in tho caso"- Tho wont* “m 
the esse" refer to the preliminarv cn.juiry as 
well os to tho trial —11 .S' i'J 21 M' 321 

(NotO.— an npjirosir itien-furc cinnot l.e md to have 
complied with the cenditim by maliog * true 
disclosure in las end nee in part of the cam 
only, namely, in the erifiuiry hut withilrawiitg that 
eMdciK.e in lUo f>e««i<ms Oiurt and tn mg it wa* 
false -11 N 59 7N U*j 38 J1 514 3.* 11 173, 

30 1 $ on 

12. Tho word “Bupposed " in S. 333 Cr. T. 

C.— niu‘t he Uleii i-i. n !> •• in'et. h-d hi eicli,d« 
the case of a man w h'j I x» »i t aa’l* U eu c->a tiitrd 

of the crime »n 1 m/t f!< ca*- tf a n.xa who 
al'hojgb aJmilte.1 to I-* » pirty to tl e cric‘~ iv 
ncconvicted. I'er ,i J lu 7 A. ICO t Hat 
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[See. 


13. The effect of 'the word ‘'such offence.” 
in S. 338. — in S 338 in to restrct tbe scope of 
the section to the offences eefercd to in S 837 
tir, offences treble e.teclusirely by a Conrt of 
Session or tlio High Couit A Sessions Jndge 
cannot tender a pardon to an aecnsed nnder S 
33R Cr P 0 when the offences for which he has 
been committed are not triable exclnsivcly by 
the Court of Sessions — 10 M. J 147 (F. B.) 

14. Scope of S. 339.— S 339 contemplates a pardon 
being forfeited under it, but neither m it or in 
any other part of the Code, is it enacted that the 
forfeiture of pardon depends on the opinion of the 
Judge or Hagistrate trjunga caiK in Avhich tlio 
occasionally pardoned accomplice has agreed to 
make a full and true disclosure — 30 B. Gll. 

15. Approver asserting that his former 
statement was induced by coercipn. — it 
is very doubtful if S 349 (=S 3^} was intended 
to be applied to the case of an approver who with- 
draws bis statement, alleging that it was not a 
voluntary atatoment. 

(’81) A N. 74 (’82) A N. 31. 

16. Object of Subs (3) S. 338 Cr. P. C.— Tho 
object of Subs 3 appears to be to safeguard 
persons, whoso pardons have been withdrawn, 


wonld be defeated if a Sessions Judge is compe- 
tent to trv such a person forthw'ith upon a with- 
drawal of the pardon without any independent 
consideration by tho snpeiior hibunal of the pro- 
priety of the pioccedings taken against bim. 

42 P, E 1884. 

17. Object of Subs (2) of S. 339.-CI 2 was no 
doubt introduced Into S. 339 Cr P C in order to 
make It clear that a statement made by a person 
who accepted an offer of pardon is not governed 
by 8. 21 of the Endence Act (I of 1872) and can 
be used against him in evidence when tho paidon 
liasbccnforfeitod— llN 09 5-4. J.a91 j 3S 174 


[ 


18. 


19. 


20 . 


Note. — But where an accused person retracted a 
Btatement made by him under promise of pardon, 
winch so far from being corroborated by any other 
evidence, was contradicted in material partica- 
lars. held that a conviction on such Btatement was 
bad.— G P W. 1916 . 30 P. B. 1914] 

The necessity of keeping the strictest 
faith with the approver.— it is a matter nf 
great importance which cannot be too emphaticaily 
insisted upon, that the strictest faith should be 
kept with a person to whom an offer of perdon has 
been aiado, and by whom it has been accepted, 
under the Code, even through the statement made 
by liim under the portion tendered may reveal him 
to be one of the vilest of criminals. - Thc^ mere 
failnrc of liis evidence to procure conviction of 
...... • . - -’ainly insnffi. 

. • . - order for the 

trial of the 

■ ■ . >6 . See 24 jr. 


321; 32 M 173, 7 M. T. 121, 

Case of approver who absconds before 
cross examination. — “Tlie Legislature has no 
expressly provided for the case of an approver 
who after being examined for the prosecution, 
absconds without submitting himself to cross* 
examination, and the leason no doubt is tas 
such a case is nearly impossible where the pro- 
visions of S 337 (3) [which were auregardea 
in the case] aro duly complied wuth But 
it IS clear that 8. 339 must be strictly construoa, 
and that according to the provisions of t 
section he has not forfeited his pardon — r 

TKomey J. in 8 L B 357. 

Change In the I,aw.-Thero i« no pr" j*;™ 
in any of the sccticms of tho Code for ,.® 
revoking or withdrawing a pardon. 8 339 of 
earlier Code Act X of 1882 as amended by A« 
V of 1898 no longer contains the word 'w''* 
<lrawn " It contemplates a pardon being , 
under that section , and tho question 
there has been a forfeiture or not . ’ 

quired into and decided at the trial 
can be tried on the original charge.— 30 B • 

7N 05 


21 . 


II. WHO CAN TENDER PARDON. 


Local Government cannot.— A Local 

('.ovcrnmtnt in British India has not nutlioniv to 
tender coiiditiimal pardon to nn accomplice for 
the purpose of being examined as a competent 
Witness ag.iinst persons who are lieini; tned for 
an ofTonco of winch the accomplice liimsclf is 
gnilty Satii power is given onlv fo Magistrate of 
tertain classes nnd Session Judges —33 C. 13 >3 ; 
21 Cr. 50‘l (P) IS r R 1W2 : 4 Cr 2S2 (M 
10 C N. 817 - 5 C J 221- CoH , 21 P.B 1904 


23. Session JudgB or the Higb Court etc-— 
may tender pardon with a view to obtain the c 

. denco of the approver. Sec S 838 

[y. B— But this power can be exercised only 
in respect of an offence oxclilsivcly triable by 
Court of Session (or a Magistrate ^speciall' e ' 
powered under B 30)] — IOC 930: 10 MJ.l ‘ 
(P. B.) . (*93-00) L B. 812 

24. A Magistrate in Lower Bu ma— en" 

tender pardon to n person accu«ed of ilacoiij 
wliicli is triable b\ tlie District Magistrate a 
as well ns tho Sessions Court. — 1 Bur 5®G. 


tn’igliboiiriMg ibstriet <<f Ktiili nml innnagxil to 
id.tniii jnrdnn from the I ittor— l.W.f— tl.o Matos, 
tnit** (if Ktftli WHS lint ciiinpetenl to lender tho 
jmislun nml hU mtioii was not coicrt.l l.j S 52‘» 

I”).!. 40 . t’-.iH 5 A. J, OiM. 


(after the judgment bin 
3 0 0. 191. 


* — ) — A par- 

revoke 
e doi'S 
leciispd 
been pronounced) 



tcocLPi'Ki:. 
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28. MamUtdar.— UcJer t!c Cnciinl rKv^lait^ | 
C«de, jsdidil parJoa can W tm>'crc'l oalt- in I 
certain ca«e8 and bv c?-‘ccrs cf raaV kijlicr ihm 
the Maalat.tar. — 14 D. 331. 

27. The Polic?.— Tic r-crc fact tHt a' nccu<M 
pef'Oa aUboc~h arrested bv the I'oticc I a« not 
been *cnt op will not talc bin cat of tl c catcirrr\ 
cf an accn»ed person and S 337 wonld not apple 
to*acbaca«e.— 21 Cr oW(r) 12 P K 15*02* 

4 Cr. 2«2 (P) : Co». 21 P. II. 15*01. 21 Cr 

709 (K). 


fiOl 

&7A. District Ungistnito.' If **• Oi'triot 

ti^tccanvaiicticn tbt'cmnt of tin' iMrvlon nllbom;l» 
I c i< not nnlitii: the inipun lii"«olf, ■■ .I'.'ifi,'!*, 
to can hini'cir frmiit a pmK'i* ii\ « c.i<o nbero 
tl'O tixiutrr i< Ritdo b\ liiiiKclf. A S 174. 

29. Excciltiro pardon.— Tlio cireunntaiu-o« iimU'r 
wWb nil csccnti\c p.iriloii. gmiitoil In tlio l.ivnl 
(lorcrnmctit cut$iiti' tl o prv'Ti'ioii* of S, 5U7 0. P. 
can Ik' pr\'pcrl\ caiiccllotl niii«t bo taboii to bo 
the aanic n« tlio<o timlor S oUl* C 1\ 

:.27 P. 1. 15*02. 


111. PROCEDURE IN RELATION TO GRANT OF SANCTION, 


(1) I'ti'ert of thr imvilou. 

29. Effect of pardon. — AVheu nn accu'cd person 
IS tendered and accepts a p.iMon under S .U7 or 


Eet 33 G 1353 

[Note.— Ho must be dtscliargcd b' n written onbr 
before he eon eeaso to be an necu<ed pirson — 
83 C 1353 21 Cr 599 (P)] 

30. Accused ( pardoned ) must bo dis 
charged— A.t the termination of tbe In'll, in 
which tlio pardon is irnen, tlio aioomplieo must 
be diBchnrgcil b> the Court ^0 11 <11 1 

31. Ee*arrost of the pardoned accomplice.— 

.V pardoned accompheo mn,\ he nrre»led nt the 
instance of tlic CroMii und pioceeded iiiniin«l for 
the otTcnic in rispcct of wlutli ho wnt ffncii n 
cuiidition.l1 pardon Whin put un Ins tiinl ho 
nia> plead to a cunipcteiit Cuiirt his lonlon i» 
bar. [Ilnd]. 

32. Approver not realising that pardon had 
been withdrawn.— .\nv iintcnioiit mndo f>> n 
person in con«ciiucncc of the proiiiw of |*im1<iii, 
is iiindrni*isibtc in CTidciiee against him, so hmg 
as it did not appear that ho had riahseil tiint the 
tender of pardon had been (inalli ii illidraH n. 

30 P. 11. Ib^’o. 

33. Pardon unless withdrawn was a bar to 

the trial of the approver.— .\ ptr^on »hnrg«d 
before a Magmlrnto nt lloiiares with offimi" 
punishable under P* 471 lT2 and 171 t*r P 0 
was sent in custodj to Cniciiltii nml rhnrgol 
before a Magistrate with ofTencr* iiinirr S IU7 
473 and 475 along willi other necii.rd ll.e fn. <■ 
of the two cases were eleselp roimeeti •! niol n»»«< ■! 
up. llo w a* granted n pnritoii mol ismnimdii" 
a witne*s nt Cnlciitt.T Jliil the rn"i fill Ihnitigh 
ns his erid.iiee was not sun-i i. r.lU cff. .1 

Thire was nothing to show fl.nt lie Msrl*lrn«. 
was dissil„ne.l with II e prisotiir s st-tutiem .r 
eoti.i.lnred tint I. had not wHh Hr 

eoluhtioTis nn which the j.nnb.o nn. t.. I.f.d 

hr the t.rins . file .. p.IiH t .1 x .1.1 .t. 
gmati d to the sn ii*> d hr Ih' (‘"1 'Isi 

whirli were s.li.li'd, i>s .lowrl.i tl. Nil 

list It lal ti..t be.r. wilhwisw., Il . mj.-d 
wai prviectrd from tri«1 si |! i • lit*' 


34. Informal pardon,— .V per'en li> whom the 
I'olioe ln>|Krcler, iiitesin^liiii' (he ease, iwiikes n 
prntnise of pir.h'ii itnih'r tlie indeiN of the Uisti iet 
Siiivnnlcndenl ef Poltee nml win* is Iheri'fon' 
n.'t sent up, is not a person w ho mnj l.o esnniiiied 
«s itii nppn.ier uiidei 8 Jl.l" tV. P. t*. t''*’’''’ "1 f*'. 
.Vhl (P) 21 Cr 7l'5* (N)) Hut he iimi boex'inilned 
IIS n witness on the geniTiil principle llml n peisoii 
se|virateh tried i« ii competent w iliic«s against 
Ins nccomplne 8< !li2 and .11.1 art' no bar to 
siicb proi.diire [21 Cr 7l>'* (N) i }«\v l.t t\ 72tl 

aic (1357) ui II am. its p it iss 7 1 
(ive j) 21 Cr. Mm (P) 1 12P it.iwa. 
I Cr 2''.* (P)) 

(5?) ir/icit pttftioH nut hv tvntlvi'rtl, 

35. OfTonce must bo triable by tho Court of 

So^.Mon. — Magisiinle Ikih iiii powi r In louder a 
|uir.l<.n III a ease w hiih lie trios lunisi If but luiti 
und.rS 2051 Or P C ( S !llT)iiillio case nf an 
off.lKO liiiit.le III the C.mit id Sessliui — 3 II, ||, 
M» :i M 11 (ip) 1 1 HU P I. Hm2 3 M It (ae) 2i 
7 P It ls7d 

30. Pardon tondorod to an acouaod who had 
pleaded guilty. Vuniviisi.l p<'r>oii who had 
pli nihil gmili II «s gut lilt (I parihiri, rt fnni i <1 friuu 
the .l.s-L Hii.l cMnnliii d as a » Ilii. »■ fur Hie ( riiWIi, 
4rM (hat i..' was ii i iiiiip. (< lit wlliiiss niid an 
.mill ii.iild ill n.liiiilii't. r< .1 t.i Inni 

2*> M <U (F. P.) ( I J di.sri Ii. lo] 

37. InoiscRnot contomplnted by H. 337, - 

n Mngislmli not i oi’>|ii li iil tii 1. iidi r a I'ardon 
t.> It..' nieiisi d . r to riaiiiiii. I Ini ns a wilnrss — 
2.\ liai IfUl l|s)i s.. ('r II IKiI'Mi 

39. lleforo trial, t (..irdoii mai l..- grnuli'l nt 
(lie ti..>i ai« I <f II.. I«...i<.ti. Jiidi. aflir roiiiinil 
till lit bill b. for. jiid|,iii< III II Is tbrnfire lom 
]it.»t (.1 I III! 1.1 diMit n Msglilnite to (rii.li r 
|sir.l. II laii.l. r 1 1 IS •' 1 1 loll > 1. II I ..-roll Inn I Tie 
lllllIlL' III 7 U It 7*' ( I 1 I) t ns Ir • II Slijn rsl-.l. ,] 

. (M) ( S t»7 « tS II (Cr liif) 5. 

(.7) /’rf»f»i/»r»» hi ithifhni luyninf of 
jHlllltlll, 

39 I’nrdon nt tlio close of the trial.— T«... 

|s »• tl. n 1 1. t« II g J IT il> III. If r I . jidrf t< fp,n 
Hr Sm..i ns Ju hi M(.r Hr ,n.. f..r |l r | n... 

• I.H T. I s n.sii • I I H •. .1 r. I rr . f H > •>. UM 

> S.l U. .1 i .SI I >■ III.., I.. t> . f |l . a... .. I* I , I 

l-.l. iniM H r h. „. J„ !,.r |„ .f I.r 1..I. . I 1.( 

It. I .1. .f II. 
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]iar<1on to the other and examined him as a ^\it- 
nea? Held that the procednre was irregalar, if 
not positively illegal, but as the accused, had 
not been prejudiced thereby, there being ample 
evidence beside®, the sontenco was not disturbed — 
(■80 A. N. 147. 

40. Approver keeping back material evi- 
dence — within liis knowledge need not necessarily 
be examined as a witness in the Sessions trial— »24 
M 319 7 JI T. 121 

41. When an accused person can bo made a 
witness. — It is illegal for a Magistrate to con- 
vert an acensed person into a witness, except when 
a pardon has been lawfully granted under S 347 
(=S 337). 

Ill CIO 2 A. 2G0 Hat 224 401. Hot S« 25 
M Cl (P. B.) 21 P. R 1904. IG B bGl. 

41. Magistrate should warn the accused. — 

The Court, should when it fenders a juirdon to a 
person, explains to him the conditions which ac- 
company the tender. If he refuse®, the trial will 
proerfd as if no such tender had been made If 
he accepts, it is the duty of the Court to examine 
him as a witness in tho case and then, 5f the Court 
be o! opinion that he had not coiiiphed with the 
conditions, the Court may commit him or direct 
him to be committed for trial upon the charge in 


oi pAKDoii. [ Sec. 

respect of which the pardon was tendered-—! B. L. 

(api>\) eo. 

43. The sanction. — Where the Magistrate cob- 
cerned took oral sanction of the Distiict Magis- 
trate before tendering pardon — field that the tender 
of pardon though irregular was legal — (’08) h’ 
259 

44. Pzamination of the approver eompol' 

Bory.— An accused accepting a pardon must under 
S 337 (2) be examined as a witness and then dealt 
witfi under S. 339 if ncccsyary.— 31 31. 272 

45. Recording of reasons.— s. 337 requires a 
Magistrate who tenders a pardon to record his 
reasons for so doing Where however, the facts 
which led up to the tender appear on the record, 

tho omission to state the reasons is not only not 

an illegality but not even an irregularity wnicn 
vitiates tho proceedings 
5 C. J. 224 : SO C. 629 : 13 Or. 65S (A). 

46. Magistrate with special powers granting 
pardon must not try the ease himself. 

Where a Deputy Commissioner with special powers 

tries a case exclusively triable by the Court ot 
Sessions, anil if ho tenders conditional 
one of tho accused, he is precluded by S 837 (♦) 
from triing the case himself, 

IOC X. S47! 2 A. 200. 


IV, FORFEITURE OF PARDON. 


(1) Who can dlvcct ftn'/citiifc of jxoulon. 

48. Sessions Judge— has no power to pass an 
order directing the forfeiture of pardon granted 
to the accused by the Committing Magistrate. 

30 D Oil. 

47 General Principle — Tho Ciimma) Proeeduro 
Oodo docs not specify by whom ft pardon may 
bo withdrawn. Ordinarily tho authority, which 
nnkoB an olTer, has tho power of withdrawn!. 
The proper authority therefore to withdraw a 
pardon is the authority which granted it even 
after the trial has been held in flic f-cssions Court. 

24 M. 321 . 19 p. R 1901. 

40. Pardon granted by Magistrate ist class 
withdrawn by tho District Magistrate. — 

A Mngistrate nf the First C).i®s rnf]oiniig into 
a charge of murder, gmntcd ft ronihUonal pardon 
to one n Slid fo be nn accomplice in the murder 
nnd sent him as n witne«s to the Sessions Court 
III the Sessions Court his ei iJcncc was considered 
to bo fnt«c After the trial the District Magi*, 
tmto revoked the pardon granted to D and com* 
milted him to the fortrinl.— Jlr/.f that tho 

commitment was bod, in as iniieli as the District 
Mnentratc hod no power after the Inal was con- 
eluded, to revoke the pardon.— (’*.13) A N. 163: 
but Cno IM. iti,-)!. ' • 

Vi) JUYtrt Of farfi-tluir. 

60, It is doubtful whether tho deposition 
of an approver— .Inkco Iiefnn. the cotnmitlliig 

>ln..*i»tmle nini 1,^ lived ns eridenro acftinst his 
aewmiilice-s ou tlnir trlil bufiwe the Sessions 


Court, the conditional pardon of tho 
having been withdrawn.— 7 0. L 66 1 13 0 L 826. 
51. Pardon withdrawn before the close of 
oxamination.— \\ hero pardon tendered to one 

of tbo two accused persons by n Magietrate vss 

withdrawn before tlio close of his examination— 
tiiat tho evidence thus given was inadmiSsiBls 
in tho Sessions Court.— (91) A, N. 181 675 “b. 
1902 

62. Opinion of tho Court withdrawing 

. 4 — . _TI<» oninioU 01 

the 


the 


Prosecution for giving false 
as opposed to original charge.— Tho 

Court declined to interfere in a case, ulierc t 
Deputy Magistrate who had granted tho_ P^"® 
to the accused and who had retracted his staw- 

nients at the sessions, committed him for trial ou 

aebargoot giving false evidenco instead of 
original cliargc —23 IV. It. 12 . 

Statement made by approver may do 
used against him. — Tho statement by f 

approver, who has forfeited tho pardon is amui • 

sibic against h'ni, although he has not bee 
examined as a witnes® under S. 337 (2) 6 

(2) contains merely tlio words “who has neteptr’ 
tho tender of pardon’’ and tho "onls “nccusoi 
who lias been examined ns a witness in the 
should not be imported into it— H I’ h 
(P.B) Per ChnlUrjiC, JoKnXniie nnd Clad ff-’' 
/>I.J nrt.f AVN«iw!/r<./i J. J. di«senting]- SreS.'.®’ 
C'JI I Con 10 11 190. 
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65. Note.— The Statement made before the com* 
mitting Magistrate which is 8nl]«Ofiuently with 
drawn at the trial, is ndmissiLle against the 
approver under S. 2SS Supru [ 21 A. 17o . 1 1 P. R. 
169t-24r. R. 1902: 15 M 3o2: lint S-e 22 A. 
4-15] Blit it is very doubtful whether such a 
statement is evidence against the nccompllecs gf 
the approver after the conditional pardon has 
been withdrawn. [7 0. L GQ . 22 C. 00 See 
6 N. P. 217]. 

66. Statemont of person illegally pardoned. 

A Magistrate is not empowered to convert an 
accused person into a witness cveept when n 
portion has been Inir/Hlli/ jrnnled under 8 337 
Evidence given by a person who has been illegally 
granted pardon in respect of an offcnco not 
exclusively triable by a Court of Sessions is 
irrelevant — See 1 B CIO- 10 B 190, 3 B If 
(0 C) 59: Rat 224 401 • 10 0 936 10 C L 
653 : 6 IV R 91 : 3 P R. IS97 12 P. R 1902 
21 P. R. 1904 . 9 P. R 1900. 

( 3 ) Meauiiifj and Scoite of the teiun 
''forfeited." 

67. The word “forfeited” ai-as substituted m the 
Code of 1898 lu the place of the word “with- 
drawn” of the Code of 1832. As the law now 
stands, the question is whether the accused has 
forfeited till pardon by some act of his own and not 
whether the Magistrate has validly withdrawn it 
The question is one of fact on which it is clear 
that the Magistrate may hold one opinion and the 
Bessiona Judge another. The Sessions Court has 
to determine for itself on the evidence before it, 
whether the pardon bas been forfeited . for if not 
the accused who has accepted such pardon cannot 
be tried —23 B 073 

68. The UBO of tho word forfoitod In fi 339 Cr 
r, C. shows that tho approver's failure to male 
a full and true disclosure is a condition for suhsc- 
quent determining or forfeiting the pardon It is 
for the prosecution to prove that the pardon has 
been forloiled.— 32 M 173 

69. ..Distinetion botwoon "forfoituro” and 

“withdrawal” of pardon. — The word “niih- 
drawn” in the former Code has been replaced by 
tho word “forfeited” and so tho accused cannot 
bo tried even if the pardon has been withdrawn 
if he has not forfeited it (that is to say that the 
accused had nat by concealing evidence forfeiteil 
it)— 25 B 073 • CO C. 230- 30 B 011 7 N 63 

CO. Withdrawal under S. 339 Cr. P. C.— Tiiere 
is no neec«sity of withdrawing the p.ardon and the 
withdrawal has no effect— 32 M 173 6 O C 

230 

61. Authority which might take action 
under S. 3S9. — ^Under the Code of the , 
conditional pardon could be witlidrann only by i 
the authority which granted it and not by the I 

High Court or the Sessions Judge [Ser24C4‘>2 | 

21 M 321 19 V. R 1901 . 30 0 191 ) It was 

however JiWl in 149 P. U 1501 that a Di«tnct | 
Magi«trate trying a ease i« competent to with- i 
draw parilon, ^nted to the accused by an addi- I 
tional Magistrate daring the coarse of the j 
vnqnirv. | 


(4) Cirrif iii«taiirf-s Jii<itiff/fn{/ forfeiture. 

62. Approver rofuaing to make any state* 
mont. — An aecnsed person, after accepting par- 
don refused to make any statement saying tlsit 
he knew nothing Tho Magistrate revoked the 
pardon and committed him to the Court of Ses- 
sions— IfeZri that tho commitment was perfectly 
legal (OC) A N 231 

63. Circumstances justifying forfeiture.— 

The more failure of the evidence of an accom. 
plicc to prociiro conviction of his alleged associ- 
ates m crime is plainly insufficient In itself to 
justify a summary order for the withdrawal of 
the pardon and the trial of the deponent. Some 
definite evidence to show wilful concealment or 
thegiting of false evidence should bo required 
before his commitment for trial is considered 
jastidable —30 P R 1893. 

C3A. Conditions proesdent to forfoituro.— 


u luit feei.uiiu d iruo uisciosuro of all he 
knows about the enme. And his pardon may bo 
forfeited by Ins failure to comply with these two 
conditions in two corresponding ways - (1) first 
by concealing some material foot, that is to say 
by not making a full disclosure or (2) by giving 
false evidence, that by not making a true discloi. 
ure The words “false evidonco” must be rend 
subject to limiiations of their contest, as defln* 
ing one of the modes of noa-complianco with tho 
conditions of the pardon and not in their literal 
sense —Per Benmnn J in SO B Oil 

04. Wilful concoalmont of a material fact.— 
An accused person who accepts a pardon, forfeits 
Ins pardon by wilfully concealirg a material fact 
or by giving ful«e evidence— (07) L’. 11 ?. 

05. Approver unwilling to give ovidoneo.— 
Whereon approver after accepting grant of par- 
don, shows an intention of not gn mg evidence 
which be has led tho pro'ccution to expect ho 

00. 


U i-auu.. ...Kill 1) ojt Iiu accepted (ho 
jKirdoii, and when examined as a witness in the 
case, made a full and true diselosnrc of what was 
known to him in connection with that dacoity. 
Hot a few days afterwanls while he was ert. 
Minel la another enre coUDCcteit with the same 
transaction he made a statement totally rontra. 
dictorj of the evidence given by him in the pre- 
nous rase It was contended that bis reailm? 
from his first statement in the second ease wouM 
O'-t work a forfeitare of the pardon as tl e con. 
diUon on winch the paril'in was grante*! was loj, 
hllcl in the Crat ease //eff, that a witness who 
after accepting a tender of (.ardon makes a full 
and true di«e|iwurv, is not at liberty to sal.te. 
qocntly contradict hn statement or Jeoy its troth 
withont any fear of forfeiting 1 is panJ'^n and the 
recantation at a la'e s*age amoarte.1 to riving 
fal*. evi lenre within tl • meariog cf 8 S3'J • 
worVr.1 a fnrfritnre tf Ike pari 'O ) 

121 . 32 M 173 
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^INtTION BY THE HIGH COUIIT. 


[Sec. 


VII. SANCTION BY THE HIGH COURT. • 


95. High Court’s powers under S. 339 (S) 

Cr. P. C. — Action can ijo taXen b\ .the Iligli 
Court under S (3) Jii;ani«t nn .^ppn«er in 

rc«prct of n statement made by him tih«cU is 
pt imn /one false, c<en tlioii'jli the appiorer lia« 
not been examined as a nitness m the ca«e in 
connection nitli winch lie made Ins statement. 

The Hi!;h Court can sanction the prosecution of an 
njiprovcr for an oiTcncc under S 193 or R 19i 
P 0 m respect of such statement 

17P. W 1913 tl P H 1935 (F.B.). 

96. Necessity of motion, before High Court. 

If tlic sanction - " 

S .339 (3) Cr ■ 
behalf of the 

option sho • 

open Court, not by a lettft' of reference [21 
C l'J2 10 P R 1904 . l7o P. I. 19>2 (’93) 

AN 12] 

97. What must be proved before the High 
Court. — ^Tho i>cr3on monng the High Comt 
must be in a position to place before it, tbe 
tendei of pardon and tlio eiidcnco given in 
consequence of jiich tender and to satisfy tbe 
UiuU Canrt tint there la puma fncie renaonto 
suppose that the persons nho accepted the tender 
of pardon had Milfully concealed an essential 
tiling or given f.ilso evidence —12 P. R ISSl. 


98. When a Sanction must be obtained.— The 
Sanction under Subs (.3) to prosecute for falie 
evidence, imist be obtained before and nof offer 
tbe commencement of the prosecution. [10 B. 
15K) 11 11, H. (0. C) 31]. 

99. Locus Pemtentiae.— A -jvitness flho is ia 
nny way induced to make a false stateraent in 
connection with a capital charge should be 
allowed every possible locim penifentiaf. The Sanc- 
tion to prosecute him should not be giicn merelf 
on the gronnd that bo contradicted himself before 
tbe committing Mngistrnte— 11 A J 961 

100. Want of sanction required by Subs. (3) 
is not a mere irregularity cnrablo by 8. 537 

Cr P. 0.— 27 c 137 12 P. R 1884.* 

101. When the High Oo’urt jvill_^q_uash 


when a pardon was tendered him, the j 
ment of alt tbe accused nm«t be ‘I’*'**"®'" * 
fresh enquiry held at which the appro'^r she 
be examined as required by S 337 ( 2 ) Cr. P. ti.-" 
31 M. 272. 


VIM, ADMISSIBILITY OF EVIDENCE OF A PARDONED ACCOMPLICE.' 


102, Definition of “accompllcs.” — .dn acenm. 
plice is ono who ennfe««es himself a criminal. Xo 
man ought to he treated ns nn accompliec on mere 
suspicion unless ho confesses that he had a con. 
acinus hind in the crime or he makes admission 
nf aucli facts nhich allow that he bad such band 
[11 1! R 1153) The term “iiccompbee” signirics 
ft guilti a«*oeiate in crime or when the witness 
su'tains such n relation to tlio criminal act tint 
lie could bo jointly indicted with the aecuseil, he 
IS nn nccoinpliec — [Per .^ubiofii/irinio A’^ij'tr J in 
27 M 271 ] A person who ‘g’’’**' Jiribes »« nn 
nccomplicc of the person who receives them. [20 
U. 1K3 (107) nil 331 20 51 1 ] 

103. “Accomplice” and “spy” elistlnqiituhrtJ 
—Spies and informers, who with n Mew to Ini 
down u trap for n sii"pected per«on, snggeat to 
him the coiiimi<.ioD of crime and anpply him with 
tnrnns of committing it are them'elvps nccoin* 
plices [19 H 39 )] Hut a a]*y who supplies a marked 
c<iin loft Bii«fieet niid lies in w nit till the offence has 
been coiiimilfed not fln nccompbce. [19 II. 
niVt ] A person, wlio fts a sp» nr detective nsao* 
cnteswith crimimW soil ly for Iho pnrpoae of 
di'eovoriiig nnd making known Ihoir Crimea, and 
wlio nets tlirnu..fhoiit with ttilx pnrpixe and with, 
out nny criminal intent is not nn nccompbre, and 
It ia immateriil Hint he cneoiirneed or nided the 
eomnibnioii of the rrime. [11 Cr. .'JfiO (C) ) 

101. Tho distinction explained.— “Where a 
’■'* made )iiiii« if an ngent for the pn«e. 

Tilli the nrongilners or 


tinn t.i fi>r 


neitial porjei 


i of the offence, 


be 18 not an nceoroplice, but he ,v» 

extends no aid to tho prosecution until aft 
offence is committed. .1 -m. 

IS »of therefore an (leeompfiVc, nor an ofigm 
fiJei all who betrays before the crime 
mitted Yet an accessory after the 
be on aceompliee, if he had, before betray i 

dercil himself liable os such— Ror Ifoejrry • 

IGC N. 1105 (S. B.)- See R. v. 

526 1 R r J},cUey 73 J. P. 239. , 

105. A spies' evidence need not bo co« . 

rated like an accomplice’s.— ^ 

procUco ns to the corroboration of ^ 

do not extend to tho case of ft police spj 
proioenfeiir. Bee It i.lllalltns 3 Cox • „ 

i..!!.!, 73 J, P. 239 : 5„ 11 Or. 630(0) ■ W 0 3“ 

136. Tho Law as to corrohorotlon. 
presumption allowed by ill (b) of S. 11 
aeeomphco is unworthy of credit, U .i.-on,. o 
corroborated In material Particulars 
i«Ic of j.incficc of nlmoot . jury 

3n,l~e now in H.lr ol.rso 
that, under ordinary circiimstnoces, it 

to convict on such evidenco without *h ^ 

tLal corroboration of independent evidence 

Judge who combines the function of “ 

j«rv is equally bound to "criitinirc ueeomPj^^, 

evitioneo with great eaio nndto considf 
there is nny corroborating — 

main evidence is of an nccomphee charnci 
rerRo.hf.im /.in 27 M. 271: ^ oq 3 p. 

Note.— Bee the following rtilingx— 9 W, R- - ' “ [ 
11.(0. C ) 57i 0 n. H. (C. C.) 57; Ip “• 
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UB. 115 (r. B.)!2CD 10.1 7 B. R. Ofi'l* Rit 
750 : 84 181s 20 M. 1 : 0 M. T. 40<5 !l M T 603 
19P. L. I'Jll. 17 P L. 1012-. 12 O G 418. 

106 A. Approver’s ovidonco disljcliovod in 
part.— Where the Court believes m tSic appro, 
ver’s evidence in part and disbelieves in part it 
has no alternative but to reject the evidence 
altogether. — 11 Cr. 44l(A) 

107. The rule as to corroboration is not an 
infloxiblo rule.— S. 133 Evidence Act, in 
unmistakable terms lajrs it down that a conviction 
is not illegal merely because it proceeds upon the 
uncorroborated testimony of an accompheo and 
■ • to hold that no conviction is legal withont cor- 

roboration IS to refaso to give effect to this 
provision The rule as laid down is S 114 of the 
Evidence Act (I of 1872) corresponds with the 
•' rule observed in England Although the l.ainteil 
evidence of an accomplice should be ruirfulltf 
lennned ond fcceiied f'llh enution nml »m»» he 
IfMfed fl« MiiiroWhy of ertilif, yet if the jury or the 
Court credits the evidence, a convic* ion proceeding j 
upon It is not illegal IM 3'J4 A Wfi 

8 A. 120 8 A GO'I OA 62S I A J 110 14 R ’ 
115 14 U 331 12 U C 418 OS 100 193 I 


, (’>7 01) U n 173- (1011) U. 11.3.0 90 : 6 Bur T. 

47 29 A 434 • aho 0 B. U 413 • 15 M. 03 
108. As to admissibility against tbo appi over 
himsolf on forfeiture. 

See Xite Xo 111 below 

100. Tho necessity for caution.— "Accomplice’s 


and con«cquenlly an immoral person, i* likely to 
disregard the sanction of an oath and (3) because 
lie gives evidence under promise of n p.ardon or 
III tho expectation of an implied paiclon, if ho 


tliein«clieirtathpr tlmn stating tlic truth the ac- 
coniplico mil make out a stiongcr case against 
the prisoners nnd more fav ournblo to hniiself than 
the real trolli will warrant docs not giro his 
evidence under an absolute certainty of impunity 
and probably he Ins hopes not only to avoid pro* 
eeciition but to rctaio hi* appointment under tho 
(lovirnmcnt, [ /’<( JanUoeJ ]— 14 B 115 


IX. MISCELLANEOUS. 


110. Evidenoa of approver illegally par. 

donod IB not legally admissible in view of 
fi 24 Evidence Act 2 A 200 10 B. 100 23 11 I 
213 Rat 401 52 P I. 10C2 10 C P 112 

1 B CIO See however ('72 ’92) L II 210, 2»u, 252 
10 n COl 23 M 01 (r. B.) 21 P « 1901 

111. Evidence of approver subsequently 
rotractod whether ovidenoe against 
himself.— Whore the approver had «>n ••ilcnin 
aflirmation made n statcDicnt incrinimitin/ 
li5m«oif nnd 2 others, hia BObsciiueiit rolmotHUi 
did not prevent Ins first statement from being 
admissible in evidence against the accused under 
8 32 of Act II of 1855 h 11. H. 10,1 8 B II 109 
R n 11. 110 • 5 S. 174 ; But sec 3 S. V 217 

But it must be proved that lie was the person who 

WHS examined and gave the deposition 11 C 5H1 

112. Total repudiation in tho Sessions Court, 

—does not prevent tlio Sessions Judge from using 
the statement made before the Commiiting Magis 
tmlc from considering it under S 2*''* Cr P C 
21 175 


113. Prosecution for false ovidonco. -bam 

was given for the proseeiilion of on opprover f<T 
giving false evidence when he »litidnn Ining 
cxsmined a second time before the same Masri^ 
trate that the hrst statement was fjNe but Ufort. 


the Sessions Judge rctiirncd again to Ins first 
statonicnt — 11 A J Wl 

114. Want of sanction not eurablo by S. 637. 

- The want of sanction roijiiired by S 3 HI is not a 
more irrcgnlantv eurahle under S 6.17 but ts a 
f.at.il defect - 92 P 11 18S1 

116. DilToroncs botwoan a person pardoned 
indor S. 837 and person discharged or 
acquitted under S. 404 Cr. P. C.— A person 
whose prostLiitmii has bein witlidrann under H 
I'M C r P C I III also he etamim d as a w it ness in 
acasoiu which he hav hcin nitiiscd [ Fee 25 H 
122 ) hut with tins diffi rrnee Ih it the vritlidrassal 
of chargt nniKr S 317 i« « onditiona] vrhile that 
under P l'i| is uni on'litiooal 

110. S. 477 (1) does not override S, 330 subs 
(3). 1 he ul.jii t < f Fill, M I ft) npjH irs to he to 
safegu list jsTFcuis w hn.. j.nrihjiis huo 1 m cn with, 
drawn Bgain-t a prn-miti<in fir filer tudener* 
given l.y Ihilii will. il'j“r.iijg und.f i.ffi r of 
p.nb-n' iinliss mid iiiilil th< pr> priety if ■iicli 
pr>i>(aiiiiin I IS bisi. CMiisnl rial tiid dit<rTmni.| 
hr ll c lli_l i-'l Cniiiiiial Trihin si i t th- proviiiei 
ll.it w.iull U di f. itid if a .s..»»ic/ni 

Ju.lgt iviHrmillid loivrrciir tLS|»iw(rs und'r 

w 477 <1) Irv lull a |m r*' ii f.rttwiih — 
42 P K I*-'' I 


Right of necusol to Ih> d.fend.sl 340. l^«rJ jh f'. ii «vi n-i'l Uf.'iv ninCnminil C.-urtnuy 

right I'C lU fi lulial h\ jih uU r 

ifinriulniint* t» tl'f /‘crfivn » r section 3«0 ' ii *. ! i -• n f „ ,■ ..j 

W »a|».iituicM, tiMiul* 

(I) Any p,r-a ac'Ci.-M an x| C v -al . j r . i .. »r . 

*tthr tl 1. c-l.> in niiv »uih C uiM. mi' if ri.'l i »• st-fei. 1 Ily a i’ ' 
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incur o> Accu&tD to cl buiBNukb, 


(,>) Anx fictson afram-t piocecdiu};!, aio ins(ilulei! in am 

• uiuler ‘'cctiijii o52 mar, i,l l.c no iJetiie* bo ONimiucd as j wilncss'i 


1. Pleader.-Kor defimHon S« S 4 (r) Sup, a and 
the notes under that clause. 

2. The term ‘‘aQCUS0d”.-T1,e lerm “accusod” 

I" .o7n oi>i>Uc3 to « person liable under 

i-;Of i C to imjjnsonmenl m default of 
pviii;.f ►eeurity foi };ood bcbariour FSec 27 n 
fi>(j 4 0 X 7«rj AHbo.i-T. a person, ulio is 
«iH>,lu|iQn to furnish sccunty for "ooil bdia- 
Moiu li not aceiiscil of an offeure, ret be w 
HI .i< I u'lhI )i( isoi' .js the noiil “aitwsod" ine.nis 

r-r‘n', jnnvditlion (21 c I'l-j 

4- I R I'lQo 2 li H W» tnn 27 C Wi** n 
^.i^, It has been held llwl « ;er«on 

V n-r‘’''’T>‘r® "’" on ..Id. r under 

^ a. eused person [See 4C L 
■ It 1' doubtful if the term 

.(uised Ircli.d.s a pc, sou ag-aln^t wbompre 

iccaiii;r8 h.iro been tnkin nu.br b 1S8 Cr 1* r 

IbO 7Sl 18 b P.s i7C.r 127 (tSl. sS 
'p*'’"" 'V'®*'' I't.a.edm-s m.der S 

in Cr I C nre taken— Sn- y C X ysj 

'^1'''“ complaint has 
been flle^ but no process i8sued.-.\ 
person compl, lined aitnintt dots not l.eeomc nn 
atcuseil por.on until »t has been .lec.ded to Usuc 
? *'*'‘'‘"** ""'I®'’ Cb, XVI Cr r C 

pinned Against, to be ropresenld br a plendcr 
s‘”o.7„‘ r. l-oW m e? 

® 1’ C iS SI Sec 10 C I, 5*, a 

l(i Jl. Cfll S II II 202: HiitScelS 12S * ' 

person againet whom onooiry is 
hold under 8.476 Cr. p, c. bv a Civ.i 

S°70Cr P°0 ’’ under 

c. c Ui t .IS II nilo of gcnernl piacticc it is usual 

»7;»cEl.*rT 

Til™',;,™'’'” of .cpicsentatioa.- 
iirrHui in of law that entities men 

rnUi" 7rl, 7""^' ''1^ " '“f”~ 

Ilf I'lM T, ^ If’f^dtosome express piosisSon 

llmw's , ,;V" I’J.'T’ '""■'■I' 

in the snli.ri \ ^ represented 

“• "« arbitrari'ly.-v 

.Iioutdl., t . "*‘*r '“...nbr 

M,.„. pre^udii,, 


s «lrj_S lWJlw»ra8land2(lb72)^S.4.i2(lSGl) 
Notes. 


icb Court iimk'r Chapters X, XI, XII c 
ii'b I'Kiccecliiigs.” 


m a criminal case, n itbout bearing Inn 
yry object of the Legislature in nlloAin 
to bo rcprc&enlcd at trials by a coim«el i 


8. Magistrate must not interpose b 
' the accused and his pleader.— .\.M 

IS boiiml to afford the neensed and hi 
every opportunity of making Ins defence, 
»/.o«W ii„( pci^onaUij inlerpogr m any way 
tficin. It is bigbly improper for an invei 
M.igistrnto to refuse to nllow the pleaders 
b.v the necuBod's wife to defend the acci 
to have Inlorvicw s\itb him or to ni.peor 
HI Court,— I B. U. 850 

0 . All facilities to be given to engage 

tiers —Die fullest opportunity alionld bo | 
prisoners to execute vaknlatnamas to wlioi 
they please, and without reference to tin 
111, or tlio circnnigtnucos hv wlilcli they 
inllnonccd to do so (1 J3 JI 16) 

10. Access to prisoners in jail.— Prisoi 

the custfidj of the Police before being pr 

before a Magistiwte ore of lih.*i/y, nt eny , 

the duy, to kce « phutlei, due prccautioi 
taken against escape. The access to pr 
in jails by picadors is a matter for the 
in charge of tlic jail to decide.— ^rnll Pol 
p 95 Xotc 

11. Discretion of Magistrates,— E'cry 

trntc lias a diserrtiou to jiermit a person, me 
n pleader, not nllicrni-se niitlionsed to ji 
in Ills Court, to Appear for a person m 
before till' Cyuit. The discretion, shoul 
doubt be exereised judiciallv and jiern 
i-bould be sparingly gneii and in such ca 
the Magistiato or presiding officer consider! 
It is lor the iuteicht of the ncciu'cil that it B 
bo given.— (T6) U. R II. 121. 

13. Mukhtonrs and agents. — Un.icr the 

of 1801, 8 432, the Court was hound to hen 
permu niithoriscd hv tlio pri«onei to net n 
Agent in any Cnmind Court, [.''ee Rat 1 
« R 14 1 JI. .30 4] lint iiiider the pn 

pmctice, II Jlukhtear can only plca.t with 
permission of the presiding ulhcei ‘ 
Cnmiiml Court [4 8 lil5 . 7 SI. Ji. (' 
xxxaii! 2 Wer 314] In the leu ling Cf' 
fv,.r«rfir. Ill.ul (IS 0 4SS) it lias h. < . 
d..«-n Ihit “the liTiiis of .S. ;II0 dO 

warrant any gonornl rule f»r tlie exet 

of iiiukhti-urs III nil cnstH, but <>iil> nllsn. 
l•xe,^^«e hv JIngi-lrel.-s .,f n ,li«ereliou lu 
COAX It nn-os. The Mngl.trat.'s me .'xp. 

ni't tv tlfj-iiFf piilicf (.I'd irkvn /Ary ' 
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frerjufnttg ttf mnt}(nilf rott, lir {nittucrimiiiiktc* 

rifJo««in of trhanre inrr^lr<t l.t fur rrltlf 

t ili'tinct |'rr<fr»«ionaI rtntiK in criminni Iri'iN.** 
t5(r nUn 2 IVpir 400 401 1 W. 11 31] 

IS. Magistrates must not arbitrarily inter, 
fcro with tho conduct of tho case bytho 

picador. A Crmunnl Court lit* nn In (rll 
the plra<Irr to lit down in tlir nnddlc of hi« crmt. 
rraminniion boo.iuao }io Is niLin;* I’rrriorant 
ijnctioDS It nn onh rule o {virliculnr •niostlon 
' irrrlcinnt niid rcfu'c tonllow it to bo put &n«l 
order tin' jilpKlcr to procootl with niiothoriiurstlon. 
It has no nclit tu rcfii«c to allow tho picador to 

■ enws cxaminv some witiip»«c# because he has not 
pnrjrccl liim-clf of the contcnipt shown towaril* it, 
or to nllou him to cro*s-otnmiiio witnesses there 
after cnllf d, only if he npolojji'ed for his prerioos 
Contiinni'uiH' behaviour TliC Court has noponcr 
to tell the nee ■ ’ ' ' « .i-r-~ i 

ed bt 11 pleni 
pleader, ai (In 
did not know 

14. Court must not threaten a ploflder.—A 
pleader is I'ound to calf witnesses vho«o etidcneo 
he wishes to submit to tho Cuiirt, cren though he 
suspects their evidence It is for tho Court to 
determine the value of such tc«timonj'. Any 
threatening on the pnrt of the Court to report to 
tho High Court tho conduct of the picador in 
calling sncli witnesses is improper. — 3 B. R 602 

15. Adjournment for opportunity to oagago 

ploador. — A Magistrate acts arbitrarily In refus. 
mg to allow an accused person an adjournment 
of his case for securing tho services of n pleader 
whom he svants to engage for the purpose of 
crosS'Cxamining tho prosecution witnesses. 

U r. w. inic. 

10. Admissions by ploador. — Admissions made 
by a prisoner's solicitor In formal matters of law : 
which can bo better trusted to him arc eridcnce 
against the prisoner [Cr. R. 00 of '94 s 34 of *95]. 
lint as a general rule an admission on a matter 
of fact e.nnnot be so u«cd [17W.R.49J. The 
position of n pleader appointeil by the Court to 
defend a prisoner accused of murder is not the 
same as that of n pleader anthorised by the acensed 
to act for him. The admissions made by the 
former are not binding on the prisoner f2 B. R 
751]. If n counsel says “admitting for Iho sake 
of argument that there was a dacoitr the prisoner 


is not proved to Iinvo been present," AeM that was 
noArIniissfnn at all [Rat St)6], 

17. r.‘'Ti:*r* 

\ • 


made to hint in tho course and for tho purpose of 
hU employment ns a picador. The mere fact that 



that tho order of the District Magistrate went 
beyond the terms of the High Court Circnlar, 
• • Tho High Court Circular did not pro. 

elude a JJagistrato cveept In OTcepljOBal casco, 
from evcrcising hia discrotion by allowing private 
vahilsof good character to appear in a case.— 12 
M 3. 354 1 See 2 Weir 400 . 7 M. H. (appx.) xxxvll. 

19 . r • * • . I' 


quiredtofilca memorandum of appearance con. 
taining a declaration that he had been duly ias- 
tructed to appear by or on behalf of the party 
whom he represents j but it is not necessary to ask 
for such memorandam if tho party is present in 
person along with his Vakil [5 M. T, 290] i Bee 
Court i’ce# .4ef (VII of 1S70) Sch II, Art 10. 


341. If tlie accnccd, tliougli uot insane, cannot be made to nnderslaml tlie proceedings, llie 
Procedure where accused docs not Court may proceed with ibe inquiry or trial; and, in the case of a 
understand proceeding*. Court other than a High Court, if bucIi inquiry results in a com- 

mitment, or if Buch trial results in a conviction, tho proceedings shall beforwardeil to the High 
Court Mith a report of the ciicumstanccs of Ibe case, and the High Court shall pass tliereon such 
onler ns it thinks fit. 


Noted. 


(1) Apjtlictiifon of the wrf/oii. 

7. Bcopo of the section.*— in a ra*c eouiiog 
Within the terms of S. S It, the Magistrate sLotild, 


on conviction merely report the case to the High 
Court for nrilors. Ho cfliinot jiass an order under 
S 5G2 Cr. P. C.— 1 1 M. T. 401. 



rnOCEDl'KE BEFOEE HIGH COPllT, 


2. Applicatldn of tho Section.— rBefore a 
' Wafristrate can act untlcr S U41 Cr P C lie 

oaglit to hold an an enquiry into tlio fiuestion 
whether the accused is a lunatic at tl>e time of the 
trial or at the time of the eoinmission of the 
alleged offence. If he finds that the accused is 
not a lunatic on either of the occasions^ l*e 
will then as rcquiicd by S 311 Cr. P 0, trj the 
accused or commit him to tlic Sessions Oonrt for 
trial. If ho convicts him, ho Will then make a 
report to tlio High Court under 5 313 Cr P C. — 
III M T 24 See Hat 630] If tho aeeosed is 
found to be of unsound mind, the procedure pro- 
i-idcd in Chap XXXIV. tiifm must be followed 
[Rat Sd2 151 5 H 2G2 (’00) A N. 47] The 
section is intended to pro\idc for cases in 'ciliich 
the accused person is deaf and dumb, or froin 
ignorance of tho language of the country 
and the want of an interpreter, isunabic to vtulet- 
ftand or mule hiinr-clf tinrlentood — [5 B. 262] 

3. The Section ^doas not apply where the 


tVlicro the accused shoned by bis demeanour that 
ho understood what he was charged mth. the 
Magistratu'a rinding must bo accepted as hnal, and 
the pruvisions of the section nonld not apply [19 
W U. 37] 

4. Criminal responsibility of deaf mutes— 
"The law in England appears to Vo that though 
great cautiuu and dihgcnco arc necessary in the 
trial of a deaf and dumb person, yet if it be shoiiii 
that such person li.id siifheicnt intclligCDCo to 
understand his criminal nets, ho is liihle to 
punishment [Rpii'clf oa Cnine* Vol I p 02: 
AicfiitciM’i' C’liiiunnl Prurtice p 11 and Rci v Steel 
(its:) 1 I-eadli C 0 451 ] The rulings in 22 W. 
it 35 22 iV It 72 Hat OOO are aufhorities to 


muiiiinticn by signs or othcriiise In modern 
practice, want of cipicily lithcr in tho under- 
st.-indiug nr memory, i< but only a dillicnlly in the 
me.nnS of communicating knoulcilge The L.an 
jii India rort.iinli docs nut rvprcssly ]>rovide for a 
Mnc do.ifmute, who Ins ncier hecii instmctcd 
l>eing escniplcd from piuii«limeiit If Jns mind 
is sound, his iiial.ihty tn hoar and sinml, will not 
cTciisc him [(JO) i: 11 4g 57.5-’/’ 98 P. R 
lh‘..5- 139 J* R issit] 

6. Every proBumption must bo" mado in 
favour of thodoaf-muto.— The only mdcncc 
ngainsl d. .ifimilc nioiiM d was that n week iiftcr 
tlic was caught bj the guard wnlLing 

p.slhisqinrt.Tsnmlwo.irltTg a suit of i.ijtmns 
which foriiud i«irl of the proiKrti." IltU 

tlml tho iircsiimpti-m niitliorls.-d l.j S'lllfn) 
of the Kiidi lice Act In tho tasc of nil onlioary 
iiitliTidinl slimihl not Ik- appliid It was imjKissi. 


l.lc to drii 


■« infirniitv jirpiimtrd him from piittin,: 
ril any esptan itluii-Cl j) j[. 


[ Soc. 


(2) rractlcc titid Pvocethirc. 

6. Magistrate or Judge cannot himself pass 
orders in doubtful case.— When the Magis. 
tratc IS uncertain whether the accused understood 
tho proceedings, ho should not convict and sen. 
tence the accused but proceed under this section 

, 2 Weir 403 (1910),U. B. I. 67 ScelUf. T.40t 

7. Serious cases. — In serious cases reportedunder 
S 341 Cr. P, C. it IS usually the practice to refer 
the matter to the Local Clorcrnmcnt— 21 Cr. 621 
(P) . 13 P Tl 1911 : 37 P. R. 1839 

8. Attempt should be mado to communi* 
cate with the prisoner.— Where a dumb 
person is placed on liia trial, some means of com 
munic&ting with him should be adopted ^The 


[('10) U. B I 57 • 8 B. R 819] 

©. Reference should not bo made in the 
midstofthotrial.— 3a Cr. P. 0 require 
that the Court shall jircfced fe f/ie cnii 6f </if 
and then report the result to the High Court if* 
convictioa follows It does not empower a Mag'* 
trate to make the report in tho midst of the tn** 
— 4 B R 825 . Rat 830 i 879 . 180 i 2 Weir 403 ■ 
27 C 3C8 • 

10. What the Section contemplates.— In <* 

case referred under 8 311, the Legislature «em8 
to have contemplated that there should 


11. Points to be ascartalned before refer- 
ence. — In submitting a case to tho High Court, 
QoderS 341Cr. P. 0 tho Magistrate must state 

his iiew of tho conduct of tho accused and Tuns^ 

take some ciidcnce regarding the previous bjstor) 
and habits nf tho acensed. [ Rat 690 (697) > 
8B R. 849] He should decide on the ciidenco 

whether the accused is capable of understanding 

the proceedings or not, and even if ho 
incapable, the Jlagistrntc is to proceed with the 
inquiry and report to the Higli Court, if hO COu- 
victs or commits tho accused. A mere 
expression of an opinion by the Court that U' 
accused is giiiltv does not amount to a conviction 
[Rat 879 27 C. 30^1] 

12. Petty OlToocoa. — Wliero the o/fence >'* "P 
pettv, tho deaf mute accused will oriliiianiy oo 
discharged —Sec 21 Cr. 621 (I*)! 22 W. R OJ ' 
34 r. R 1833. 

ID. Summary trial. — Whi.ro the aceuscil is a deaf 
and dumb min, it is intoiiiunicnt to try hiju 
siimm.inU, cien if the oiTence i-* siimnianiy 
trialdo — ft 15. K. 8t'!. 

O't) The j/lf/h Ctnirf. 

14, Tho wido disorotlon of High Court.— 

Wtwrv a MiigUtuitc c<'mmUs u deaLmutc to the 
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fi: TO hWMixi. Tiir Accv'srn. 


PoF«ioti« nn n rlmyr nf tiiiinli r. nni\ lli«“n r<irmnriN 
Un' rroormJitip* nmlc r S nH to tlio Ihirti Coiirl, 
it ilcv-^ not ncrcttmlj fulTow tint 1i<«* Sp««i«im 
trinl tnVo jiliro It i» ili^rrotiotiart »*il1i 

tlip llipli Court in mrh m«r« of pcmmilriirnl, to 
ontpr wlirtlior llio tm] ►lionl'l (itoHml nr not, 
nnil it rlioiiM rr.n«iil('r wlirilirr ntn lirnohl will 
hVolr to rT«tilt rijK^inllv to tiny nmi»i‘>l l>\ «iipji 
trill — [J7 C I'liilnr tlii« SrPtiiin thr <!n- 

crction ro*to<l m tlip Court »• t« r\ wn1i« 

tlinnpii ncvoTolinp In llip jinnri|ilr» nt KnpliOi 
Common I,iot ]'roocr<litip« rouiliictoil wlipn tlio 
nccii'‘cil i» umlito to iinilorrt'xnil, ilo not con«htntP 
tlicm n f nr nn<l |iro|ior Irinl, atill tlip Iliph Court , 
can, iimlcr pppcia! circum«tntirp«, if ft tianla ht, . 
troit the procQQdlnca of tho lower Court 
as a sufQcicnt trial and pass sontencs I 

on tho prisoner, neconlinp to tlip fact< winch 
recmeil to ho o^mbh^licil in tlio coiirrc of nn«l as ^ 
tlip ro'iilt of tlio«o |•rocoo^llnp• — *[22 AV H 35 
See cut) L’ n I r,7] , 


%6i 

16. When tho 'Iligh Court wllli 'discharge 

tho neCUSOd.r-fVlioro n person *nccii«cil of 
theft liciiig ilitmli nnnot hr nndo to iinilorstanil 
(he i-roroc.lmps npain«t l.iiji, and 'it heconios 
iiiijmssililo to say wliotlii'r lie knew ‘the nature 
of the act coiiiiiiittcd or Oiat lie acted with dis- 
honest intention therein, he mnst Lc ncfinitted 
And dUclinrped [ t TJ. J{ 2W] Where tho offence 
■4 nf A petty nature, and tlib deaf and dumb 
neciised innnot be iiindo to' understand the 


Uhei. i.iv •Miiu iiii> oi ij oi 1(1 )ears, 

the lli};h Court directed him to bo madO OVOr 
to his father to bo looked after, — [7 X. P. !3l}. 

10. Bomand, — The lli^li Court, thouj;h it may 
lelievc in the piiilt of tho prisoner, may give him 
a fur'ler opportunity of being heard 
in the matter of tho charge — 22 W. K 35 • Sec 
22 Vr V. 72. 


342. il) Foi tho purpo^.e of enabling the neeii<!etl to explain any cii-cnmst.ances appearing in 
Power to examine the occusid the ctidcncc against him, tho Court may, nt any stngo of any 
inquiry or trial without prexion«ly wnniing the accused, put such questions to him ns the Court 
considers necessary, and t«lmll, f'T tho purpose aforesaid, question him generally on tho cajie after 
the >\ itncsscs for tho proscontion ha\ e been examined and liefore ho is called on for his defence. 

(i?) The accused shall not render himself Hnhlc to pnnisliment hy refusing to answer such 
questions, or hy giting false answers to them ; hut the Court ami tlie jury (if any) may draw such 
inference from such refusal or answers ns it thinks just. 

(3) The answers gixen liy tlie accused may he taken into consideration in such inquiry or 
trial, and put m ctidenco for or against him in any other inquiry into, or trial for, any other offence 
which such answers may tend to aliow he has committed 
(1) No oath sliall he administered to the nccn«o<l. 


ARRANGEMENT OF NOTES. 


S. 3t2=Ss. I9'J,250(1872)=S.202 (IbQJ.Q) 


I. General Remarks on examination of 
accused persons. 

II. Changes in the Law. 

|1) Logislaticc history of the Section 

(2) , Difference between the older Codes and (be 
Present Code 

(3) The scope of the examination of flceosed limited 
for the first time in tho Code of 15S2 

(4) The Law ns explained in rulings under the old 
Codes 

(j) Obsolete rulings under the old Codes. 

III. Object and application of tho Section. 

(ll Object of the Section. 

(2) Application of the Section. 

(1) Definition and meaning of terms. 

IV. Examination of tho occused. 

0) Examination nt tho commencement or before 
recording eridence illegal 

(2) Hy whom maj the nccu’wl be examined. 


eTiueneo ngainst him. 

(4) Accused may bo examined nny time. 

i.r .. 

( 7 ) • 

S’ ■ . . 

V. Use of statements made by accused 
during examination. 

(I'*-" •’ • 

’ - 1 . 

(3 • • • ' , 

{i ... 

VI. Written statements. 

VII. Procedure. 

(1) (icneril Boles. 

(») Oith eaan..t be administere.! [S. 342 (4)1 
(I) Miscellsneoui Bnles of Practice. 

(I) Engli.li ease*. 
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CHIKGE IS THE I.AW. 


[Sec. 


1. GENERAL REMARKS oN EXAMINATION OF ACCUSED PERSON. 


1. The Sections dealing with statements made by an 
accused person arc— 104, JJ09, 242, 244, 24o’ 2o3, 
2ZG (2), 2S7, 2-^9, 342 and 304. Sa. »GI, 242. 2t4, 
250 (2) relate to Tolnntary statements. S. 2S7 only 
renders admissible in the Sessions Court the state- 
ment which has alreadr been rcconlcd under S 
209, Sections 209, 2S9, 342. 245, 23.3 prorido for 
examination of the acensed white under trial. 
S 209 is applicable to inqnirics preliminary to 
commitment . S 2S9, to trials before tbe High 
Court and Court of Session ; s. 245 to trials of 
summons cases and S. 253 to those of warrant eases, 
while S 342 is of general application to all hinds 
of trial — The scope of examination (riz. for the 
purpose of enabling acca<cil to explain anr cir- 
cumstances appearing in the endence against him) 
js not indicated in Section 2S9, 24i or 253— It is 


. po'sildy owing to the absence of wonls of limits, 
tion in these Sections that the nocc8«itr ansM 
for reminding Jntiges and Magistrates that tbe 
examination of the accused should be re«tricteil 
to the purpose indicated in S. .312. 

2. S. 364 indicates the manner in which 
the examination of the accused should 


and its power to record statements which the 
Hccnsed to tnahe. The Court can que^tna 
the ncciised only under the conditions hilia 
S. 342 which, however, docs not apply to TOinn- 
fary slatejneat* made by him. 


II. CHANGE IN THE LAW. 


(]) Leahiftflre histori/ of the Section, 

8. “In the earlier .^ct>, the ptamination of tbe 
accQsed person was discretionary with the Caort : 
Tide S 373 of Act X.W of ISCl and .Act Vllf of 
1SC9 In Act X of 1872 while tUo discretionary 
nature of tbe examination was retained so far as 
inquiries and trials of cases other than Sessions 
cases were concerned, it was made compalsory 
for Sessions trials Section iSO of that Act, 
ocenrred in the Chapter relating to Sessions trials 
and ran as follows ? ••The Court may, from time 
to time at aoy ttsge of the trial, examine the 
accused person and shall qnestion bim generally 
on the case after (he wiine<sc.s for the prosccn- 
tlnn hare been examined aod before be U called 
on for his defence.” In 18S2 tbe prorisions relating 
to the examination of nn accused person which 
was acattered in different Chapten in tbe prerions 
Acts, were remored from tho<e Chapters and 
brought nndcr one Chapter headeil “Cencrat 
proTisions relating to enquiries and trials.” S 250 
of the Act X of 1872 was, therefore, removed 
from the Chapter relating to Sessions trials, but 
its provisions were embodied in their entirety in 
S. 312 of the Code of 1882 ns welt as I69S. Tlic 
object of the examination of the accused person 
lieing to enable hitn'to explain any circumstance 
appearing in evidence against him. See 250 of 
the Co-lc of 1S72 in the Chapter relating to 
Sessions trials conferred upon the accused person 
a right of being examined after the witnesses 
for the prosecution were examined and belore 
he wsi called on for his defence. Such a vested 
right eonld not be taVen away from the arcosed 
person without any express' provision to that 
effect in the snbsequont legislation of 1883 and 
1898. Far from there tiring any indication 
to Aivest an accused person of this right, the 
Co<les of 1882 and IS^H seem to cxpresslr confirm 
it by S. 312— Jirit/a rro<.i.lJ. in 5 Fat j. 430. 

(Q) Difference brtireen the oltler Votirn 
rtiirf the Prenrnt Voile. 

4. Thongh the Code of 1873 and older Coilea con, 
uineil BO ef/'<T«« fipnif.iri.iNS of the nature or 


time of examination such as those laid docn 
in Section 342 of the Codes of ISS2. and 
the rulings under the Code of 1872 disappraves 
anything m tbe nature of cross-examinstioa cf 
the accused. Only two rulings 
that cross.examination is permissible. \ oee 

Footnote befotf]. 

Rulings under tbe old Codes. 

“The discretion given by the taw for qas'bo®’®? 
a prisoner has not been allowed for the purpose 
of driving him to male statements inerimiBs* 
tory of bimtolf. This difcpetioa can, we tnmr, 

onlyp.operly be used for ascortainlng from to 

prisoner bow he may be able to meet facts i 
evidence appearing against him. so that thw 
facts shonhl not stand against him nneiplsiB^.. 
It is declaredlv within the competence of toe 
necosed to d'mlinc answering any *1“”**?^ 
while of course the Court is at liberty to 
his answers whether thev tell forhimornrams 
him.”— I M. n. 199 s Sec 1 C L. 43 d : 6 C. h- 
431 : 3 B n. 51. 

Foot note. — (1) 3 M. H App. 2 s 5 C. L. 238. 

(3} The Scone of cxanilnntion of the ficeii^etl 
irrtx flniltett for the first time /» 
the Coile oflSSS. 

6. The reasons for the change are thus set forth 
In the Felect Committers Hcport ‘'we thins 
that tho pres.nt law gives too great a 
to the Courts with regard to the examination 
of an accused person, the object of such ■ 
examination is to gire the accosed an oppor- 

- • . _ -! -i-nccs which 

s to enable 


may tend to incrimmntc him ..u. , , 

the Court, in cases where the accused _i» on 
fended to examine the witnessc 


mine me .u ...J intercut. 

It was never intended that the Court 
examine the accused with a view to elicit IfO 
him some statement which wonM lead to ‘ 
conviction, IVc have, therefore, limited the 
of interrogating the neensed by adding to the rrs 

paragranh of .S. 312 the wo^s “for the purpose 

,.r .i,« i„^»nl.iJnanTCirctiias- 


of ennliling the accused to explain any circuhis- 

lances appearing in the evidence ngainit him. 
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onjrrr \sn iri'i.ic\TioN*. 


(4) Tilt I^tr tm rx/ilniiiril ill vnlinfl't 
iiiiitrr thr oti! (Vxfr*. 

C. fi’) Til'’ iTil filijrrt of ^ 2V) (corri’*}v>Milm(r to 
S 312 of the CMo of ivoi.) „ tn rinl.lo n JmlffT 
to a'crTtiiii from tune to tiino from flir i«ri*onrr. 
rarlietilarN if 1 o i« nnilf-frnclo.1, wliat r*ph 
nition lio tmv ilo^iro to ofTor rrimnlinc anr fa«t' * 
itatoil b\ tho n-itno««r«. or after tlie cIo«e of the 
ra»e. Imw bo nii moot wliat tlio Jmttr*' nnr 
cor«ultT ihniiiatorr oMilnioi* araimt tnni*' — 
GC ‘>5 (102) Ifi \V n 21 

7. O') “A MaciUmto aliotilil not rvanniio an arcn«ril | 

if the CTulonoo acMiiccil I>t tho pro«opotion ili'- 
c!o«os no proper tniliject of n criminal charRO 
afrainft him 1 n 1. (App) XVI 

8. (e) “It 1^ eompetent to tho MnRKtrato to put 

<luc«tion^ to the nccti«oil Tho answers p»on to 
those questions, if one arc pivcti, irtll penerallv 
have a prroat effect upon the question as to the 
witnesses noecssarv to be ctsmineJ on the part 


«»f the proseeiitiim and if, after the comptimant 
has heew essmineit, questions put to the nieii«eil 
elicit answers wliioli leste nn ilouht ns to tlie 
commission of the ofreiiee, there seems to bo 
nnrenson wliy the Mniristnte rlioiild not then 
frame the clnrpo anil rail upon the neciised to 
p1p.i.l*— 3 >1. II App. 2 

0. (if^ III the ease reporteil at o C I. 21'*, it appears 
tint the lirst »tept.iVen hj the commitlint* Mapis. 
tmte when the aeeiiseil came hefore him was to 
otnmino tho neeiiseil. 

(.T) Ohsoirtp I'liiiiuj uiiilPi' the olif Co<1ci 

10. A confession reeonleil b}- a Mapistmte hnniiK 
jariailiction is to bo trciteil ns nn evnniiiintioii 
nmicr S. 103 Code of 1872 (=8 312 of tho 
present Code), notwithitamlinR tint tlio prisoner 
mav Jnco been broiisrht beforo tho MaRistrato 
before the conclusion of tlio Polioo lUTOstiRation 

-5C.tr,i(F.B.) 


III. OBJECT AND APPLICATION OF THE SECTION. 


(J) Ohiert of thr SertioH. 

11. (ti) Tho object of S 342 Cr P C is not to fill up 

a frap m tho oMdeneo for tho prosecution but 
to enable the priioner to explain nuy eircnm> 
ctanecs appearing in the evidence aRniusthim — 
20 0 41 13 A 345 . U A. 212 27 M. 238 . 

1 L B 202 4 X 1G3. 

Tho Legislature did not intend that tinder colour of 
of an examination under S 312 nn accused person 
should make statements such ns he miRht m.aLo 
if he were being etamined as nn approver.— G O C 
201 

12. O) This section is expressly deslRned to secure 
that tho Court, In tho interests of strict jnsticc 
should, by the form of its questions, perform 
a double duty, tix , that it should (I) communicate 
to tho accused what is alleged against him in 
the evidence for tho prosecution and (ii) ascertain 
from him what eapl.ananation or defence inlaw 
or fact he wishes to put forward in respect 
thereof, and so far as legal defences are concerned 
the most hhcrnl construction should bo pnt on 
the language of an ignorant nccuseil — 17 C P 
113 (118) See (1872- ‘92) L B. 320 20 Or 12 (X). 

[NotO. — It is not sufTicient coniphaneo with the 
provisions of S 312 to put a general question 
such as i “Have you anything more to say in this 
ease ®” or “You haie heard tho pro»ecntinii wit- 
ncs'cs against yon, what have joii in say ‘•'’— 
20 Cr. 12 (N). 

13. (e) The real obj'eet of the power graiited by tho 
section Is to ascertain from lime to time from : 
tho prisoner, particularly if he is iinih fendeil, 
what explanation ho may offer rcgnrling any 
fict stated by a witness; or after Hie close of 
the case, how he can meet what the Judge may 
consider to be dainnatori cvldeiiee ngnlnst him. 

0 0 . 00 

14. Intention of tho LoBlslnturo.— n«.t that 

nndertho colour of an examination under S,3t3Cr 
1\ C. tho acciiied person should be maih- lu male 


staleinenti such ns might be made by him had ho 
been ex* mined ns nn npproier— 0 0 C, 201. 


X-f) .lj>j>ticfiflo}i of the firctioti, 

Statomonts ofTorod by accused and not 
made in answer to Magistrates’ quos- 
tions.— S 312 does not seem to apply to state, 
menls rffciol by tho neciised. It applies only to 
answers to questions put by tho Jlngistrato. A 
Magistrate may record a statemwit of the former 
liml made at tho rommeiieement of the cnipiiry 
hilt ho should he \ery careful in doing so, since it is 
usually one of confession and tlio accused comes 
fresh from the hands of tho Police —(’81) A. K. 81. 
• • ' .... 'ho pro. 

* , ' ecilinga 

■ ' Is ono 


1 O J. 101 

[Note.— Stc 3 12 applies to rnert Madee H.e /;r«r(;i,i 
Arf — 1 1 Cr. 710 {L. B.)] 


17. 


18. 


10 . 


Bombay Gambling Aotovorridos S. 342. 

•— S. 10 Uonihay I'rcirutlon of CamMin" Act 
(1887) Implies that tho Mngistrnto has powirtn 
ex.xmine as w itne«ses jiersnns nrreKted and brought 
beforo him under P. 0 Tlie w liole prneednre of 
the fSimhling .\et is a speehl prneednre and o\er. 
rides the pereml hw of procedure as enacted In 
.P.3»2Cr. 1*. C wherever there is any fneon«is. 
teney between tho two. It is simply nn instance 
of ‘'ifcaero'i.i s^wem/itfiis no« 8 S. 309 


Summary trlolH.—.S 201 does not giie tlm 
Magistrate discretion whether he will exammo 
the neeuseil or not. Tins is goreme<I by 8. 312 
It gires tho accused tho right to rcfnie to say 
anjtliing If he choo*o». Hut there must Ik- 
examination is all warrart eases —11 0 74-1. 
Application of tho Section.— Tho examina. 
turn of tho aecuse.l person for which the section 
pronilesisan etaminnlion touching the matter 
on which he is being tried • It does not apply 


70 
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h\VJllX.»TIO\ OJ THE ACCl’SEl). 


[Sec. 


nil crmiinntion tii .irotlicr c.i'-e in wliitb the 
jitr«'jn «lio i? Iwinp c'l^rn^no(l I'l not liiin»elf nn 
nccii'p'! person. Wlicro A is the piineipftl offcmlor 
iinil 15 his nhettor, A is competent witness if B 
IS 11010" tried separntelv, anil S. 3 12 IB no bar to 
such n procednre.— £0 A. 420 • S'e 23 11. 213. 

(!i) J)e/fiilflnn niid iiiefnitnff of tevin/t. 
‘Mrr/fs/’ff,** 

20. ("} The term “neciiscd" in B. 342 mentis a person 
otcr whom the Magistrate or other Conrt is 
juri'iliction —10 H GGl . 23 C. 403 • 15 C P. 112 • 
12 r R IOOj 21 r. 11. 1001 : Coiifm SI C. N. 0S3 

21. (b) The word “neeiised” does not rncan and tnclnde 

any person over whom a Mn(.'islratc or other 
Court i« CTOrcisin" jurisdiction — A parts to a 
proceeding' uder R. 133 Cr P C. is not an accused 
person svitlnn the mcanin" of 8 312 of the Co<le 
Riih'ection (1) S 312 applies only to persons liable 
to punishment 0 C. N 9S3. 

22. (') The word "accused” in Cl (4) S. 312 means 

the accQsed then under trial and Roder examina. 
t» n h\ the Court It cannot include an accused 
oMr whom the Court is exercisinp jnrisdietion 
in another trial. 23 U 213. Sft 3 B. n.317i 
31 C 13S3 4 I. 11 302 

23. ('0 .\ccased may appear by pleader who may 

anwer (jacstions put to the accused under this 
section G 8. 20G 

24. (») \ Soronf? chnrircd avuli incompetcncy or 

miscondnct and tiled under .\ct VI of" 1884 
(Inland Ptcam Vessels) is an accused within the' 
meaning of R. 312 

Tiiilci'jcflsc 1 East r C 331 

26. (0 Even when n person is aircsted, so long as be 
IS not bronght l>eforo a Magistrate or Ooort. he 
i« not on accused ssitliin tlie meaning of this 

Reetion —In n noi. 

2fl. (i) A person who lias been arrmted by the Police 
n» concerned in a crime bat who, owing to certain 
disclosures made concerning his nccomplies, has 


been discharged by the Police without hems 
liroiight before a Magistrate, is not an accu'ctl 
person, throngh the discharge hy the I’olke wa; 
illegnl -Il-iil 

27. (M informer is not an accused person. 

3% r. n. 1M7. 

28. « A person, who was implicated in ac.a*e nnilei 

S Ifil I. P. 0 but the prosecution against wfioir 
was withdraw n, could not be regarded as a accusec 
with the meaning of this section. T8 B K SiV) 


29. 0) TJic accused numbering nine persons, wen 

put up for trial on a charge of clacoity. Two el 
tiiem pleaded guilty and were at once conrietei 
but then sentences sicro postpened fllltlieem 
-» .t . i_.,i n.1 — . — .» *..1 .... r.n™ the docl 

. rest o; 

• , . . , tod sac 

conld be examined as witnesses Jlthl ly I “itos . 
that they were still accused under trial 
oath could be administered to them under tm 
section.— 3 B. R. 437. 

30. (t) A grant of pardon docs not alter the po'itio' 
of OR necompllce as an accused person Jl 
coQtlnucs to be an aeensed and no o.itn co" 
administered to him. f) P. R. IfOOi Bi'* * 
3*. R. 11)01. 


**Tol,rn into connltlevution." 

31. ('») In a case when two persons were 

on n charge of murder, the Judge oxaniined 
of the accused in the nhscnco of the 
onler tliot neither of them might hear wlia 
other said, hthl th.it the elatcment mido hr ^ 
prisoner could not bo taken into oensittero 
tion against any other.— C B 124. 

31. (t) It Is not easy to defino what is 

words "taking into eoiisldcrntion."— At all e«“ 
It must mean that they arc not to hare the i 
of sworn evideneo nnd a conviction solely •' 
upon It would be bad in law.— (03) A. b. ’b-* 


IV. EXAMINATION OF THE ACCUSED. 


(3) I'xnniliifttloniit the coiinnct$rriiifnt 
or hr fore ncoritlny cvtileure fllryfil, 

32. (n) It is improper if not nctnally iilc-gnl to exam, 
me an accused person at tlio commencement of 
the enf|niry or trial, often with a view to oxlrict 
damaging nJmiisions from him — (S 1) N. IOC 
S3. ()i) The Court should not het'in tho proreedingii 

fif a case with the examination of the acensed 
It is lUec^l ari<) oppfrted to tho proTirlons of thin 
section to queslinn the arciiseit, when there Is no 
eTldence «n rrconl which he ran be asked to 
explain — (S”) A. N. ICO S'e 5 C fOl. 

31. (c) It Is lllegnl to take the statement of an accused 
I^Tsoti three weeks prior to the commencement of 
the >1ari*tennl t nfjiiiry proper and Iwfore a word 
« t evidence has J.e< n hennl — (M) A. X. 23“. 

05. (1) T1 e only j.urjioip that ran be rcwml by 

exatnlninf the arense.! iK'fom any erblence fs 
rreorilcd 1' to force the accused to confess his 


guilt (ir assist tho jirosecution by ''dniitbi'g 
which limy go to incriminate him "2 0. X. i 
(c) Before recording any evidence io fT ' 
Magistrate not justified in putting ao.i' *1'’® 
ot all to him, since it is only for the 
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Ulir.N Tlir, ACCfSEIi sm KOT BE E\AJHNEt). 


eos 


prf««:ntlon wilnp»«c« h comjitelcil, conlmrr to 
law ami unfair to tlie ftccn«ci!. 

1 0. J. 23S: 1 1\ W iniO- See 11 Cr 71‘5 (I. H). 

39. Voluntarily statomont odmisaiblo.— 

ThoQ"!! tlic accu«c»l rhoiiM not l)0 fTnnnnrJ wlicn 
thoro is no evidence to cotiviet liim of tlio offence 
witli which ho IS cimrpcil, ftill a etntenienl made 
freely or voluntarily l>y lum cannot bo rejected 
as ina«lmi«vibtc on nccounl of this irregularity of 
procedure.— Hat. C7‘J. 

(^) ffhom iiKiy the arcH'<ctt be 
exotiilitetf. 

40. (a) Tho Section nllowe the Court — but never the 
complainant— to put questions to the nccu»cd. 

- 10 M. 121(123) 

41. (b) Special Bench eonatitutoh under 
Act XIV of 1008.— In A trial before the 
Special llcncli an neeused may bo given an oppor- 
tunity of explaining tho circnmstancca npi>eanng 
against him and n truthful explanation coming 
from tho oecused cannot injure him, innocent as 
he is presumed to bo— 19 0 K. 923 

‘(3) Accit'^cd ctiHuot be cxumlucd teheit 
there (t no evidence hint, 

42. (a) Where there Is no evidence on the r^ril 


0») Scope of the exnininafion. 

45. Object to allow accused to explain and 
not to incriminate himself. 

(a) TliC object of exnminiitiim is not In olitaiii men- 
tninating atalemcnts from the nccu<cd but is only 
to enable him to explain circumstances appearing 
against him 2 C K 702 . 7 0 N 3 (5 A J 505 , 
See 21 0 6t2, 1 Bur B. 320 1(5 W J{. 21 1 1 C L 
130 . 6 C. 1«5 . C C. 270 . 10 0 UO 1 5f II II)') 
40. (b) A Judge examining a prisoner under 8.313 
ought not to ernss-evnmino him. The only per- 
missiblo question are such ns will enable tho 
rtamincr to explain any circumstances appearing 
in the eridcnco against liim.— 10 C. 110 
47. (e) “We think it well to point out in reference to 
8. 312 and 3(>1 of tho new Code that it is nut , 
intended to ejnpower Jingistratcs to cross exami- 
nation persons charged before them —5 A. 253 : 
17C. N.334il r W. 1910. ■ 

48. (J) “It is not for tho piirposo of asarlnlning what 
witnesses tho accused intends to call or wimt 
ovidetico they will givo or what his cvidcnco is, 
that tho Court is justified or authorised in examin- 
ing nn accused under that section (312)''— Kii- 
dcncoas used in S. 8 12 means the evidence already 
given at tho trial.— 14 A. 212 (253) . 1 T. W. 1010. 
.49. (e) The examination of tlio accused should not 
bo of nn inquisitorial nature conihictcd In tlio 


49A. SoctioD pot intondod moroly for ae« 
ousod’s bonoflt.— This section is part of a 
system for leading tlio Court to discover tlio 
truth, and its' constantly happens that tho acciiscds 
explanation or his failure to explain, is tho most 
incriminating circiimstnnco ngalnst him Tho 


9M 221: 10 JI 295. See 10 M. 121 < 27M.2AKi 
Ileg i. Seminan 0 Cox C 0 338! 10 W K. 25i 
(■15) M. N. 413 

43. (b) “ The case was not a warrant case and not a 


a person against whom ho has Issiii >1 priK-css, fur 
the purpose of afterwards treating Ihcin as t-vl* 
denco in the ease and Cliajilrr AXI of lh» 
gives no countcimiico to any sndi priH-odiiie. 

13 A, 31'.. 

(4) ^leeiiMid mny he extniiliifd tin ft I line, 

44. A Magislratn is i 
oniony previous 
accused for the Jil 
any cin iiinslann 
against him —Id i 

llul .Not. ■ S". II.' IC 


lilt l]*l> •(llill III (hi 


what is r'lnKi /line prun'd against him but on 
I'vory circnmstaiiee iij>jiMiri«y ih ri t.h’.ire (i^.iin.) 
Aiih.— 1 N. Id'i. 

50. Bootlon Intondod for acousod's protoc* 
tion. 

“I lii*H' no d'.iibt tlinl tiie I.<'gish(nre Intcmled to 
pndert all nri’iix’d persim from the ordeal of 
I'xniuliiatloii ns n witness ninl to render him cap. 
nhh*, Ihrivfore, of being piiiilshe.1 fortl.e making 
of fnl.n slateinenls or Kstli or otherwise, so long 
as bUi-nsoi.i pnlij.idl.'.'.''— lit A. LlOi 12 M U'.l. 
ni« 1'xniiilnntlon for tho purpoao of supplo. 
luoutluit ovidonco la not pormtaslblo.— u 

Is Hot I onii-. ti III for Uk- Court to I'taniln.* the 
aitMs.'l for Ihe imr|«‘*'' of Idling up gaps In, or 
«ilppllli«|i the oi Mr III <• for, tlio |<rov.i ntion. 1hu«, 
bi a 1 1 su ■' of <h Iiininiliiii, will n iln- prox'eutioii 
Is nn-tldi. Ill piovv llotl Ihit til' i>tiii.o<l made 
•n.l p.ilduh. <t the <l> f iiiislori insller, it Is ill. gal 

|>> I vsmli.e t )o< t» ••ii-i'li this ihri.l Biol prtirp 

til •« 11 Is I. 'le li .n n» lrre;,'uisrit« 

at..l iKUt.s v-.Mthll a. t-VT U ;iNi t/tl C t'h 
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[See. 


62. Irregular examination may bo cured.— 

When n porion chiirgi-’il vitli Iinviiif; KUen 
r%kk'ntt' admiUv'A ^>oUi ps'vtniii'itMin onil in 

liiii ticfcnco tiint 1ic iiindL' (tio Htatciiirnt nliicli 
nas fnl‘>c, lliil tlio fOJnicb'>n wi»« uot iicccs- 
sarii^ iHofral by re i«on of tlie fait tint no ciiileiiir 
SIS to tlic identity of tlio accii'-etl nitli tlio person 
nlio made the fal^c slatcnieiit nas ndiliitctl /mm 
J rcmjrked that even if thcsjiusUon of the MnjrN. 
tr.itc asking the ncciiocd wlielhcr he hail iinilo tho 
alleged false stalcineiit, is not nnrmhtcil Ly the 
terms nf S 342, it is onlj nn irrepiiHnty cured 
Lj S 537 inf,,, 3 li 1! 20S . iJnf S<e 2(5 C. 41» 

53. Tho following remarks of Prinsop J 

i-liicidatc the |iritiii|iles iinderly 5ng the CT.anuna. 
tion of the accused under R. 312 — “We ngritlo 
lu» e to notito the manner innhuh the c^nniinn. 
tion uf the .iccused Ina been condntlid — In pernn't- 
ting a Ressiyiis Judge toevamine nn occum d person 
fiom tiiin to time during n trial, the l.aw does 
not (.ontim|)latc that )ic should comnieiice « trill 
ith a strict examination of a prisoner after the 
nnniai of tlie cross-examination nt an .idverso 
'Mtiies« b> coarsel The Conit h.is alnady 
liointi d out on more than one r»cc.wiim thnt hy 
iMici'iiig the ponei, nlloAved by S 2>0 {corres- 
poinlnig to R 312) the Sessions Court is not to 
e'.t.iblisli a Court of Inquisition and (ofon'ca 
pnsiiiicr to coiiMCt liimi'Clf by mahing sonic cii. 
iiiinating admission*, after a series of ’•carching 
qiiestinn*, tho cinct effict of \»hich In? may not 
readily comprcliend Tho real obj cl is to enable 
n iludgo to ascertain from timo to time from a 
piixoiicr, particularly jf ho is undefended, what 
explanation ho nnj dcsiieto offer regonlmg any 
fact stated by a witness, or after the dose of the I 
case, how he can moot what the Judge way con. ' 
fciUcr to be damnatory evidence against him 
In ono of these cases now before us, we obserao 
tlmt tho Judge was engaged during tho whole of 
tlie first day in examining tho oeensod In like 
manner m the second case ho examined the 
accused at considerable length before the ease 
for the prosecution was opened, Rnch proceedings 
appear to ns to be nn nboso of tho power given 
under the Ian "—0 C 9d at p l02 

54. Magistrate not precluded from eliciting 
information from accused by indepon-. 
dent enquiry. — Except where an accnscU 
person is being examined under S 342, a Slagis- 
trate is not piecluded from eliciting information 
by independent inquiry, so long ns the infor* 
mntioh is voluntarily given — 37 C. 407. 

55. WliQu accufiod connot bo examinod 
about previous statements. 

(a) A Blagistrate is not justified in cxatnining ac- 
cused as to certain previous statements made by 1 
him when such statements had not been made 
legal evidence n, tlie ca«c or brought on the record 
— UJt.224 

(b) The examin ilion should not be directed towards 
obtaining from accused explanation in regard to 
matters which he Ind prenoasly mentioned in his 
tonfossiim subsequently letracfcd nor should an 
attempt be mndo to elicit fnthor information in 
regard to a statement made liv o witness. 

7C. h’.34T, 


06. Magistrate sboiild oxamino accused 
about retracted confession. 

(fl) Where ft tonfossioti i< rctracU’d and llicrc is no 
OMdeme against tho nccii«c(1, excipt the rclmcteJ 
confession, it i* ft gmio omi'sion if the Judge 
docs not nsk him to cxjilain why he made tte 
confi— ion. M 11. C I’ro. 20 l-’fC. 

{t,) here the only lirctiinstanco appearing in en* 
dento iigainst the ncciKcd was Ins retracted con- 
fession niid ns to this, he was not questioned at 
all in the Rc“*tons Court, /le/d tliat the proccdorc 
«ns contrary to that prescribed in S3J2. 

2 Weir ,707. 

66A. Accused cannot bo examined about Id- 
ndmtssiblo confession. — The acensed 
pot bo erniiiined .iboiit a confession which is io- 
iidmisstlile nml If ho is cxamiricJ nbont such “ 
con(V««iiin, tlie iiiicstioiiB and the niiswcrs^^ to tlic^ 
nre ftit ndnii««iMo in evidence against him — i h 
V 2Ji. 

67. *. ■ I ■ '• 


p it to nil acensed person which clieiteil a stitf- 
menl of n confcssfonnl nature— licM that sach 
txamiflutimi svns wholly inadmissible. 

15 0 J. 321 

68. Irrelevant questions inadmissible.— The 
Court is not authorised to put qaestions irrele- 
vant to the matters in issue. — 10 C. 110. 

68A. An accused may not bs asked who 

wore with him in tho commission of tne 
offonco.— 30 .V. 340 

68. When can aesusod bo questioned about 
previous canviotion. 

(a) This siclion does not justify tho Court in queS' 
tioning the acensed about previous convictions. 
The JJagistmte slionld place on the record a cop/ 
of the pro' ions judgment or other dociimcntsO 
cvideuco Ilf the fact of such previous conviction as 
required by S 01 of tlic Evideneo .kct or S 511 
Cr i*. 0. 

2S 0. CS9 1 28 b. 129. 


C B it 803 , Contrti 2 1. B 53. 

(c) Tho accost'd should rot he asked in his 

nation concerning a prcMOUs conviction of whicn 

there is no eiidence 

1 L B S. 


(d) In n ease of previous roiiMcfion, it is not rcce*- 

sary that the identity of the accused with the 

person previously convicted should bo conclusneiy 
eslablislicd before tho nctiised is i|UCStioned 
The moment flieio IS some evidence of ideiddy, 
accused may be askeefto explain it. 


If tho accused on being asked to jJead to prciiou* 
conviction, admits it, further proof is not neces- 
sary. — 2 L. B 53 
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(fi) OlirKttoii’i ill thr inititi’f' of ('I'oi'i- I 
J'X'tniitKtfioti. I 

6D. A JuilfTc cnnnot put ipic^lioni in thn nature of ( 
crn«5 examination to the accii»e<l No otlcmpt | 
i]ioqM I)C made to induce tlic nccii<cil to incnnii* . 
tiatc Jiimscir 17 C N 3*>t 5M T UlO IH Cr 1 
SUl (I. n)' 7C N sfi 0 0 S71I OC l. 431 
1 P. W. 1010. 

CO. Questiona ought not to bo directed.— 
towards olitaininK from tlio nccuird nnj ctplana. 
tion of &nr statement made iir )iim in a prexioua 
confession rctrnctcd tij lirni nt the tnal 
7 C. N 3 Jo. 

Cl. CrosS'Oxamination of an accused is xerjr 
improper — S C. K 6(5J 10 C. 1 10 . 5 C. P. ». 

02. S. 342 docs not permit a Magistrate to 

sahmit the accused to on • embarassing nml cruel 
series of questions intended ratlicr ta«piiz7l« tl>o 
accused, than to elucidate the ease or to enable 
the accused to furnish an explanation .as to the 
clrenmstanccs appearing in oidcnco against lam 
C D. R Ot ■ I liar 320 D'tl See 4 X. 103. 

63, Questions of an inquisitorial nature.— 

A Magistrato is not justified in putting to tlie 
accused questions of an inqnisitorial nature 
1 {) J. IGd. 

{TJ JJxfUii/nfitiou how fit!’ co»</n/Nof£f. 

64. Examination when compulsory.— 

('i) The term "shnil” makes it incuraLent on the 
C>)urt to question tfic accused after the nrosecu* 
tion witnesses hate liccn examined and before 
he IS called on for Ins defence The prorisions 
of this section are mandatorT'. Eren in eases 
tried aummarilj', a Magistrate IS hound to rccortl 
a eummar; of the accused's ciamination '—9 B R 
350 . 10 B R. 201 r 2 Weir 105 : Sec 17 D K 892 • 
Rat 025. 710. 720 1 9 M. 224(241). 19 C N. 1043 
(1917)3C.D. 18: 1<» 5 103- 21 Cr.’70><Pat)- 
Or R 5 of IfiSG : 9 W. R C2. See Xolc Xo 80 ^r^elp. 

C6. (b) Trial at the sessions.— Tlio proposition 
laid down in 9 B K. 350 proceeds on the ossnmp. 
tion that S 312 applies to Uio case of an aceu«rrl 
tricii before the Seuioii* Jiahje, ctch when he has 
been questioned gcneriilly by the Ctnnmitting 
Magistrate “That is a proposition which seems 
to be open to serious doubt but it has been 
asserted in the ruling referred to and before (hat. 

It has been asserted on several occasions by the 
Benches of this Court. — 9 B R 730 9 C. J 53: 
Con— (TO) A .VI-9BR.35G. 17 « R. 892: 

2 IVcir 405: 9 J[. 224 (244) : 19 C. X 1043: (1917) 
U. B 18: 21 Cr. 705 (P.it) 

\,Svte Ter Cviilra.~T}te eramiu/ihoii "f iiii orcuW j>rr. 
soil :•< obtiontory m sesi«ieii>' tirni — Bee Xotes no. 

72 jxist] 

66. (c) 'Warrant Cases. — in all warrant cases I 
there must ho an examination of the aecu«ed ns 
hid doivn in S 3t2~.4lC 741 

67. Discrepancy between S. 259 and 342 
reconciled —It h tmio tint S 2^9 <w|irn refers 

to the cianiimtion (if any) of the nieu«eJ, as if 
it were optional with the Court to examine the 
secu'ed or not. This is in conflict with S 342 


hut the apinrent discrepancy' may bo explained 
h} the fact tint S 2*9 e<jntcmphCcs eases ifi 
which there are no circumstances for tlio accused 
to explain —2 L B 115 

08. When examination is optional.— U’hcro 
It appears from the record tli.at the accused left 
the ease entirely in tho hands of his legal 
ndnsers, the Jintgc need not, after tho conclusion 
of tho ease for tho prosecution, ask the accused 
to explain any circumstances api'caring in evidenco 
against him. — 2 U’eir 405 

00. Whon tho ploador may be examined 
instead of tno accused. — wiicn the accused 
has been exempted from personal appearance 
(8. 205), tho provision* of this Section aro com- 
plied with if his pleader is examined on his behalf. 
Appcnranco by pleader iniolvcs the performance 
of all acts winch tlcvolrc upon the accused in 
the course of tho trial such as answering the 
examination of the Court under 8 342 or pleading 
or refusing to plead to the charge.— -6 S. 200. 

(<5.) J’ffi'ct of Onii^sfon to cxnminc 
the accnied. 

‘JO. Where tho record did not shotr— that tho 
accused had been examined or called on to enter 
on his dofeneo— heiii— that tho omissions were not 
cured by S. 637 Cr R. 0 — 2 L B. 1 15 : See (1017) 

3 ir D 18 

71. Omission which is fatal.— 

(aj Omission to examine the accused is fatal to tho . 
r.nlidityr of the trial. The provisions of 8 SiSaro 
imperative and failure to comply with thorn is not 
a mere irregularity curable under S SS'T Cr. P. C. 

— (•17)3U. B. IS 

(bj A failorc to give the acensed an opportunity of 
explaining points against him is an illegality vitia- 
ting the whole trial- 17 B R 892. 


(•1) Xon'coinplinnce with the express provisions of 
Uw, would not be cured by waiver or consent of 
the prisoner —25 ^Y. R C7. 

72. Omission by Sessions Court to examine 

tho acCJSod.— The examination of nn nccuscd 
person is obligatory io .Sessions trial, [21 Or. 705 
(Pat) (TO) A X. J . » B n 35G 9 B. R. 730 s 

17 11 n 892 . 2 Weir 40 > • 9M 224 (244)- IfJC 
.V 1043: (1927) 3 t/. B. IS- I O /. iCJ l O J. 10.3 
Con— 1) 0 J. 55^ The Omission to do so is a fatal 
defect and is not curable bv (he provisions of 
S 537 Cr 1*.C ((■17)3 L*. B'lH. 17 B K. h02i 
15«25M Cl (P.C.)] 

73. Cases of omission in which High Court 

will xntarfero.— Tiie hngnage of S 312 is 
m.andxtory and the omiMiot* toeompiv with its 
provisions is not a mere error of form. There may 
of course be circumstances in which tho omission 
eoolil not rea«onatiIy be held to have preyodicetl 
the accused nnd in which, therefore the inter- 
firenee of the High Caort mir l>e dner* tionary. 
But where there are ground* for thinking that the 
omission on the i>art of the Court to question the 
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acciisoil operated to produce a Hoii-clMowru of 
the case fortlio defence nml the witMioldiBR of 
evidence material for it, the Higli Court would In- 
terfere— 2 Weir 405 

74. When the High Court -will not intorforo. 
—Though a trill in Aihich the nccii«cd is not csa. 
mined is bad still it is not incumbent <m the lligli 
Court to set nsido the onler niien the nggncieil 
person docs not moi c the Court to do ho— t L It. 143. 

(9) llffiisfil to tiiitu'ci' tjiirstlotm. 

76. Etfeot of rofusal.-Thi- i.rJctKoof retrain- 

V. 


[Se6. 

to answer ij_iic«tit>tiH in the Sivions Court and 
of |iiittijij» in n Written statement is a very 
IH-Tnicioiia pnicHte, The refu«al to answer may 
Ik* nttendcil with great ri'lc to the accused, for 
lilt* Court is bound to i(uostion him and a refo's! 
to answtr may inrotio an ndicric inference 
fig-iinst him —10 C. X, 10t3. 

70. Prosumption nrlslng from refusal.— The 
Court may jiresumo Hint if a mm refuses to 
aiiswera i|uestiuii whicli the 1 iw does not compel 
liim to iihowcr, the answer, if glien. sroutd be 
nnf.iroiirablo to him.— Ill (li) to S. lU IniLan 
Ktiilcncc .tit 


USE OF STATEMENT MADE BY ACCUSED DURING EXAMINATION. 


( 1 ) VnUnif up « anp III ihv ri'ltfeiirc. 

I'n-WMilion can- 
not be Clled uji by any statement mvlo lie the 
accused m his examination under R 312.* .Vn 
omission to prove the makiii!; nnd puufislnnir 
oI.li) nUeged libel cannot he made up bv at.itc. 
ments made by the accused lu iinswer to questions 
put to him under 8 342—2(1 0. Ht - *‘7 M '>tH. 
See 10 M 293 5 C P. H. -JH • 

( 2 ) luftiliniHsibllitp of iloviiinviit prorvd 

by uciiiiciVaxtiUfmcnt In'cyiifdrlij 

78. When the statement ot accuscsl i* rccorrled in 
violation of the terms of the Section, it is ille>'al 
thH Hnri' ® na evidence against 

the Bccoscd n document purporting to be proved 
by such statement— 20 C. 40 * 

(3) Aihiit^sll/tlity ofdusivci'^ f/iren 
0y<tcciii(<l. ^ 

70. The OMwor. -kick tko acc.rf g,„, 

t.m. by tl.o n.y bo .i.od i„ or.rn" 

'i'?. ailmissibility of (ko .oocurod'. 


when there is no evidence against him, any state- 
ment^ ilieitcd from the aceined during such irre- 
gular ex iniination is inadmissible in cridcnee 
against him (15) M. X, 413 s See 20 C, »'.» 
ft>) When the aeeuseil nnxwcrs a guestion about 
inadmissible confession his aiiiwer is inadmissible 
m ciidcnee against him— 1 h 11 241 

Koto.— But if jrinic of the questions are of an in- 
i|Uisttorinl nature, tliat does not maVe the rheii-' 
etntenieiit Inadmissible,— 9 0. J. 55. 

(4) Pflvilcyr atfacfiliiy to 

81 . Accused's statoments prevllogod.— State* 
moots of a defamatory character made by sccbbcq 
donog the course of his eininination arc abso- 
lutely privileged, so as to secure Immunity tor 
pomshment nndcr S. 49!» I.P.O.- 30 M. 210 (r.B.) 

82. Accused’s statement protected — 

— 


answers irregularly 
(a) If a JIagistiatc questions the accused even 


(b) Tbc protection afforded to aeeiiscd is limited to 
statements mado by accused in nn'uer to ques- 
tions sshich aro for the purpose of enabling the 
accused to explain any circumstnaces appearing 
ID the CTulenco ngainst him- — 12 0 C. SOS' 

10 C «3. 


83. 


84. 


VI. WRITTEN STATEMENT FILED BY ACCUSED. 


the CotSi not authorisoi by 

Of CrTm-n^Tp ^ ““thority in the Cwle 

?enS t^ Se written de- 

certa ,iW ’"‘“cn Statement most 

certainly eiinnot bo allowed to tahe the nlaec ol 

h””'“ ‘“v’l-' -bub b's'i'i 

16 tv. h S '” X.I 

answer nuestions m tho o ”• . 

L « .. .lA . ’^‘^■'*»ons Court and of 
piiftiD in n written statement wlnrb. it wav 

lro.,i,cc, but «l„cL „ ^ ^ 


years, i- n irnj f'ntifioii* piactiee nnd in my 
opinion, the sooner it is put an end to, the better 
There is no proMSion In the Code for the niafciog 
of a written Btntcmeut b.v an accused aud the 
obxToos object of the practice in many cases is 
to defc.it the provisions of S 342, Criminal 
Procedure Code, probably based on some idea 
of the legal advisers of the accused that he may 
give himself away That section, if intelligently 
Used by Jiidicml Officers, is of great use to ac- 
cused persons for whose benefit the sectum was 
enacUd A written statement drafted by an 
accused's legal nihisoi, can never have the same 
value ns imswors eomining dircetli from the 
accused's mouth, nnd ft caimot nnticipale the 
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p-Hiit* nn wlnili tli<' prr»i-hii^ nlTn“<'r J 

rtphnntion It frr<|iiriith ' 

tliat vrrl«l o^pUintmii i« «ii>l tlw* i>ri>- , 

m5«<^l written Hatcmrnt n>»erhloil Tlie refn«'»l 
to an«wer <jue«tioii« tinv l>e attcmleil witJi preil . 
ri'l to tlio aecn«e.l, tor tJie Court i« IkmhmI to 
<tue*tion tiini anil a refuvil to answer niM in* i 
Tolvo a Irerso infereiiee asrain«f liiiii' — t'lr iMorh* j 
e/v//J in l'»C V. ion 

85. Mookerjeo J. on written statements.— ' 

■‘.V Unc'tion tia» l>ecn raided a? to tlie jiropnetx 
of the procoilure a<lo;ito«l lii tlic Se««tona Jud^je 
wticn he aeeepteil wnltcn natenieiits from the 
accused and oar nlieniion has been drawn to 
rmpfmr , [(’ai) \ N. 1 ] It IS snlfi. 

cicni to state that no objeetion was taVen hr iho 
Crown in the Court tiolow when the statements 
were tendered and n.'ceixcd The precednre 
followe*! in this case is in sccorJance irilhnhat 
we beliexe i« tlie univcr'al practice in the Courts 
of this prorince, and wo do not feel pressed by 
the doubt suppested in the case mentioned But 
it IS dcsirahle to state that snch n written state- 
ment docs not take the place of ceidence nor 
of tucli examination of the accused ns is contem- 
plated b\ the Co<le' — Per J/onilr>jee J. in 42 C 
957 

(1) Geurraf little^. 

66, Examination of tho accused imperattvo. 

— S 31.’ IS impemtiro And not merely permissire 
as it is A means of cnabtinp tho accused to explain 


wliit nppeirs acminst him — [Cr. H .>0 nf ’})_’] 
The term ‘'shall ‘ in S 312 s nf the Cmle nf 
Cnmmal Procedure makes the dnty imposed nn 


nuisi ne |iresumeii m seriuiisiy prejuilico the 
aocuseil— I P R. lOlS : 0 B R. 3o<l s 17 B R. 
892 s Rat C25 710 s 720 Cr. R. 5 of W i 2 Weir 
405 • 9 if. 221 20 Cr. 12 (X) s S Pat J. 430 s 21 
Cr. 79.1 (Pot) 19 0 X. lOM s 10 J. JRl ; (1917) 3 
U. B IS; Si« 10 C. L 54 

87. Sessions trials. — It is doubtful whether S. 3 12 
Cr. P. C applies to the ca«e of nn accused person 
tried in the sessions Court eren when ho has boon 
qnestioneil on the case gencmlly by the commit- 
ting Mogistrote. 

9 B. R. 730 • 9 C. J. Co 1 But Str notes no 03 nnd 

72 

89. DilToronco of procedure between Ss. 
104 and 842.— under 8. 101 n.lingistrnto i< 
entitled to record any Tolmitnry itatoment mnile 
by the accused, but he Is not entitled to exnniiiio 
the nccnscil in respect of the etidenee reconled 
Against him. * 

5 C. X. PCI 


VII, PROCEDURE. 


89. Plea of guilty.— The Magistmte should toko 
down the pica of guilty in tlio form of question 
and aoswer and’in the exact words used by the 
occused in answer to the charge. — 5 B R fKW 

90. Examination how to be recorded.— The 
statements made by the accused during his exa- 
mination should bo recorded in the manners indi- 
cated in 8. 304— [4 B. U. 4Gl . See (W) A X. 
243 • 2 C. X. 702 (713)] 

The examination of nn accused person should he 
taken down in the language in which it is dcli- 
Tercd, and ns far as possible in tho words nseil hr 
him 24W.R 34' 20W. R. 60; Cr R. 1 of IM. 
Rat 033 . 9 Bur. R. 80. 

(2) Oftfli rtninof he atlminhternl. 



( X. B.— The ecrlifieite need not he in the msgis. 
trate's handwriting. It is sufficient if it is wgne.1 
hy him.— 8 W. R 53] 

82. Ko oath can bo administered to tho 
accused.— Xo oath or nflirmatioii ran l«»Bd. 
ministered to seemed who cannot theirfen* t*e 

examined as a witness till he is conTictcl or dis. 

charged.— 1 B.filO. 


03. 


When oath can bo given to n person 
accused of on oiTonco.— An aecuseiTpersou 
actually nndcr tnal cannot be sworn as n witness, 
and If two or mnro persons are being jointly tried’ 
HOMO of them is a competent witness for nr 
against tho others. But this exception to tho 
genemi rule goes no further and has nn apphen- 


npll< 

I BO* 

>t the 


45 C 720 . Sre 42 0. 937 i 6 II If. 1 - 23 B 213 . 
4L It 3fl2i33C. 135.1 (1.137) i 3S P.It. IW,; , 
See»tept,en'» B.jrsf of the iMir nf yu.lenee Art. lOHj 
ArcldiohPs Criminal Pleading etc (’Ini Fdl n 
391 (note). . ' ' *■ 


04. The Law Stated.— ‘Section 312 in iU widest 

interpreUtion only nathorises an objection that 
the jicrion i.ffered ns a witness Answers to the 
description nf the aecuseil |KTson in the enquiry 
or the trial, as the case may I-*, in which he (t 
presented as a witness"— IVr l‘l,.rr,ten J. In 

3 S p. «. i«.s 7 . 

05. Accused Illegally discharged.- A person 

arxrsteil and di-r/aryr.f hy the polirc* 

it not an accused jK'rson within the meaning of 
S 312 (4) and may be eiamined as a witness 
aninsttheothrracruseii.— l*IB.(y>) ; 13C.P.JI2. 
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XO INH.rESCE TO UK r'JED. 


96. Accused examined as witness after 
conviction. — Thf* nccuoril nuntli<‘ritii' tilin' 
lioisfin", npK ]iiit 111 ' for tri»l on n cinifri'of 
ilncoity. Tno of tlmm I'lt'dcli'il ('iiiUt nnil n>Ti 
nt oiico coinittcil, \iiit tlifir Bcntriiip« \\« ro pwl. 
ppiicil till tlip nnl of Mip tnnl J/.ftMy C/iwIiiJ. 
[I'nUon J rmi/ifr] tlmt tlipy wcio n>in]>otriit 
iMtnD'sos ns tlip^ ivoro tin Iniiffpr nronspil pprsons 
within the incnnint* of S. S t2 ( 1) l»)t (‘ontictu — 
3 B It -137. 

07. .Illegal conditional pardon. — “Onp possible 
effect of R .1 13 nny be initioeil. If n comlltinnal 
pinion IS tcmlcreil iiniler .S. 33" in rioIMion of 
the terms of K. 313, the pinion wnubi l>e nn 
illpgnl pnrdnn and the (jiieslion woulil (ben nn’C 
whether the pir«nn so pirdoned is a rnmpctent 
witness If ho was hem;’ jointly tried, bo wonbl 
not cease to be nn ncciiscd person witbin Ibe 
ineinins of R 312 (4) Per 3M,o A.J C in 
21 Cr VfiO (N). 

(3) Mi^cfllrnirnii’i ]lntr9 of J‘rtirHet‘. 

98. The “evidence" referred to in S. 342 
Cr P. C. is tlic eiidcnce n'rendy ^riten nt llie 
trial at the time wben the Court puts t]uc*tions 
totheoccusod 13 313 • U 212 I NMC3 . 

2 C N 702 

09. EfTeot of irregular procedure.-; AUbnnsh 
it IS improper to examine an areiised person 
otherwise than ns permitted by S. 312 tbe 'state, 
menta nctunlly made, cannot if nppircntli, freeh 
and voluntarily given be rejected ns iimdmissiblc 
merely on ncenunt of tlio irrcffulanty of procedure. 
Ent 070 e / I 

100. When the evidence docs not disclose 
any proper subject of criminal charge— 

against tbe prisoner, the magislrnto if bo thmVs 
so, need not evnmine tbe accused 10 W. R 23 

101. Before an aesusod person is put on his 
dofencs he must bo examined by tbe Court 
under S 3 12 Cr V. C. Cr U. 5 of ’Mi : Cr. R. 00 
of ’02 9 IV. E 02. 

102. Questions put to the accused by the 
Court. — Must be stiiotly limited to tbe piirimse 


[ Sec. 

of I'nabtin;.’ bliii to rxjdiin iinj i irciinH'tirici-s 
npjienrittg 111 nlilnnce ngniiixt bini It 212 
5 C, 1’. » • 1 IJiir 320 • I'l C HO 

103. Question nt any stage after prosccutiOD 
ovidonco has been rocordoa.—wiuleiti' 
not intimdi'd to I'liipnwiT Courts to cro«« cxfimmc 
nil ncciurd ]>cr*oti tbri arc novcrlhrlcs antboninl 
to put any (|Uf stions wbicb imi appear nsrc”in 
nt nuy stiifc of tbo ini|iiiry and' pirticuliirly wlicu 
.ill till* witiwssi s for llio pro'ociition laicbc’n 
oximinod for Ibo piirpo«i' of ciinblitig the srco'ed 
to explain nny circiiTTi'tnncfs in CTubncc n?iir't 

liim — r» 2'3 

104. Eefusnl to examine.— U is not competeat 
to A Court to rcfii'C to nllow tbe arcn'id to makf 
a statement or refuse Ills oiTcr to be cxmiined — 

IOC. I.. 31. 

105. Committal without oxaminntfon-of the 
accused to tbe se*«iors is not illepit. 

2 W. It. CO. 

108. Supplementing the case against the 

accused. — Tbl* .section docs not enible b’e 
Magistrate to supplement tbe ca«c forthcpn3*e- 
cution against the necii*eil. 

10 M. 20) 8 FefoC. r. Jl. 

(4) JlufjUDh CV/«r^. 

107. IVbcrc n Magistrnto before any cvMcnce ""s* 
Riven, questioned nn neeiised wlio wfts broiigla.M* 
fore bim under arrest and then rcmnndid Iiim, tlio 
questions nnd answers were belli inadmissible.— 

rrlil V R — J Cox. 0. 0. ICi 

108. Where n woman wns indicted for concealing 
birtb of her child nnd stated to the Magistrate 
that she had nothin? to say, and the Maciitrste 
before committuig her, asted her where she nan 
put the body of the child.— IfeM by Trie J The 
qoostion oiiglit neicr to bare been put and it 
would bo very unfair towards the prisoner t 
receive m evidence nn answer bo irregolariy 
elicited " 

DcrriMan i« R.— C Cox. C. C. 3^?. 


343 Except ns proi iclcd in sections 337 ami 3.BS, no influence, liy means of any promise or 

No influence to be used to induce ov olherw ise, shall be used to an accused pcr.'on to influee 

him to ilisclose or withhold anv matter within his knowledge. 


disclosures 


1. Scope of the Section.— The nceosed (r a snb- 
ordinate Judge was cliarged with nn otfcncc under 
ft IGl I P. C in respect of a bribe offered to 
and accepted by him from one N The case was 
split up into two clnrRCs nnd nrosecntion was 
started npinst G, nnd N jointly m respect of one 
of the charges N. Bubscqucntly received an 
assur.incG from tlio District Mngistxntc that if he 

gave truthful evidence, tlio cliargo in the second 

caso against liim will also be dropped, N.was 
discharged under S 101 Or I>, O. and was cxami. 
nod as a witnc<i8 against G. An objection was 
taken under R. 31.3 Or. 1*. C.—Hell [Per B-i'cJirioj' 


Jj “That section provides that except na enaetc 
in certain sections dealing with the tender o 
pardon to .iccompbces, *no influence by meins o 
any promise or tlircat or otherwise shall be n«e 

to an accused person to induce him to disclose or 

withhold any matter within Ills knowledge. 
Section does not declare what would bo the eonse- 
qnencca if an accused person did mike a 
ment under inducement, * * [Aro'ic/i 

J.] [“ It la not ncecssiry however for the purposes 
of this caso to express .my definite opiniou on the 

applicability of S. 313 to the cireumstanccs under 

which N came to be o.xainitied in tliis ciso • 



14] 


I'owER TO iworny. 
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‘ Tlifir «ro no iriir'!' in Jlio (>octioti to »hoir tliit 
tKp protiiliitinn contomptitctl l>_v tlio n'clion rof«‘r< 
to tlic Court <Tri>I n<'’f ti) ony ofArr jvi ciif, niul tliit 
nn nccii«oil ppr«on within tlio mp.ininj; of tho 
Soction i« tlip ncciMPil timler rnmuiUion ami 
trial —IS n. n [ **> n /.* ] 

2. Inducament by a Polico Ollicar.— Whore i 

one of the members of n criminal cnn*jHracT i 
was imlaccil hr pronii«o of parilon hj the inresti- 
fratin™ Police Inspector to n~rce to »!cpn«c njrainst | 
the other accused [and was therefore neier arrest- I 
c I and broiisht up for trial ] ifcMthat he was a • 
competent witness, nllhoii~h he nnaht hare been , 
sent lip as a co accused and trieil jointly nmler | 
S. 239 Cr i’ C and be was not an accused person 
within the meaninsr of S 343 Cr I’ G — 21 Cr 
7C9(N'.) S.-elSO 1‘ 112 10 11 CGI (’Ti- f»i) I 

L B. 2ir,, 24S, 2o2 I 


8. Whoro tho nccusod is pardoned illogalty. 

— A person JH the poiilioii of nn accused, cinnot 
he com cried into a n itness unless (1) ho is nciimt- 
toil, iIisehnrKcd or comieted or (.’) he is pirdoiied 
nniler S 3.17 Shj'io Wiirre the pardon is illejfally 
tcnderol. it would I>d tinl in fill for the Mairistrato 
to examine the accused as ni\itne«s. [Seel 11. 
CIO 2 A 2()0 10 11 190 10 C il.30 . 12 1* 

R IM.’. 5-» r L 1902 100 r I, 1902. lint So' 

U) M J 1 17 (F. B.) 

4. Improper Inducement.— See Notes under 
S lt>3 KHjM.i It IS improper for a Mn^istrato to 
hold out |irotiii3cs to piisoners as an inducement 
to confess [ 1 W R 24 Ss 24 2S 29 of tlio 
Kridenee \ct ( I of 1S72)] Hut a statement is 
not inadmissible, bec.ause tho Magistrate failed 
tociiitioii tho prisoner against tho conseiiucnees 
(See 3 M II (ippx) xi] 


344 . {i) If, from the alisenee of a nitno'i’i, or any other reasonable c.insc, it heroines ncec«sary 
wer to postpone or adjourn pro or atlv i<sable to poilpone the coinniencement of, or ndjonnj any 
inquiiy or trial, the Court nny, if it think's fit, Iiy oiilor in writiii", 
iting tlio reason's therefor, from time to time, postpone or ailjoniu tho «amo on such terms ns it 
inks fit, for such time as it consulors reasonable, and may by a w.arrant remand the nociisod if 
custody • 

Proaidod that no Majistrato shall remand an accused person to custody under this section for a 
emand term excccilmjf lUleeH d.iys at a time 

(5) Ktcry order made under this section by a Court other than a High Court shall ho in urit- 
j signed by the presiding Judge or Jlngistrato 

E.rj)lau(ifi'on , — If sufileifiit oaidenco ha« been obtained to raise a siispirion that the accused may 
easonablo cause for remnnd. lia\e committoil an ofTciicc, and it appears likely that further 

idcncc may be obtained Ity a remand, this is a reasonablo eauso for a remand 


ARRANGEMENT OP NOTES. 
S 311-8. 101(1872) 


I. Scope and Object. 

(1) Object of tho Section. 

(2) Scope of tho Section. 

II. Adjournment. 

(1) The inherent power of the Court, 

(2) tVhnt are reasonahlo grounds of ndjoiirnnienl. 

(J) aVhnt are not rcisomblo pronuJx of ndjourn- 

ment. 

(I) llefusil to nJjoiirn wlicn improper. 

(5) Pendency of Civil proooediiigs n« n groninl fur 
adjournment. 


S 221 (180ld>). 

III. Conditions ofadjournmonts— Payment 
ofCosts. 

! l) llulei guicrnlng award of costs. 
i) Will II c*«xta cannot bo awarded. 

IV. Romand to Custody. 

(I) Oluiiigc in the I.nw 

(Ji IllRliiieliun between de'eiillon and remand. 

(ij rnwediirc. 

V. Revision of order by Superior Courts. 

VI. Mlsoollaneous. 


I. SCOPE AND OBJECT. 


(J) Otffrrt of (hr SrcHtiHi \ 

1. The intention of tho Code N Ihnt n dial bcfein | 
a Couit of Scssi'in •liouhl pri" eeil niut tie ilenll 
With continuously from H« iiii'i plbei In II* fl«l»li 
t)eea»i<>ns nmv arise when |i l« nei'i«»'»tr •egiwnl 
adjiiurnment* but surh ndjieirnim iil* hi |>e 

granted oiilr on the ulrnni^i •! i.>...|lile gitiiiii.t* ai.it 
for the shorfeit poiillile j” i|e.| JO i\ J, I'l 


(*,*) .SVopr ofthr Sfrtlou. 

9. Powers under tho Section must not be 
OKOrolsort orbllrarlly,— UsgKtrate* »),ouM 

uti.li rslHtnl that the ptiwer conferred l>r thi* 
•rt li.in U a piner whirl, i* only to be i xerriinl 
In ra*e* Ml.hh r..i.,e really within the term* of 
llatanth.n Itittn.l a i»>wer to t<* rxerciie,] 
Mil iliailly aii.| nnt aeeorhni,* t'> rule. Oil L 3>l 
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imoi'iiSMrKT. 


[Sec 


3. Application of tho Soctlon.—lhiH S(.<ctii>u 
relates to jiroccedincx in cn^uirtM nitrl trnU (m<l 
lias notliini; to (In with I'nlico i«r«tifratIon nn<l 
it coiitcniphtci n romnnd to jail and not to Pohe** 
cu^to.h. 23 11.32 (11) 

4. Magistrate should malco froo use of tho 
provisions in tho cause of ju3tie3;— As 
C'lnji XAl of tljo Coilo coHlaiwi no protjiions 


(ri S 27<) n. nhMi np|ili<3 
to PcssioiiK frml«, n Mat'i'lralo will line tn mikt. 
n freer ii*e of the proiNioni of ihr’ invient «eclicjn 
Olid S nil than woiihltio proper ill a Court 
of Sc‘«ion It is the Mntfislr.atc’” hii'Iiiets to 
ISnd out the- truth and to correct the mi>t.ake« in 
the case either of tlio pro=ecnlion or dtfence to 
fldjonminK I he proeeefinujs nml •iimmmti";.’ 
iflnterinl M}tj]e««e», 3 1; JJ Ji’S. 


II. ADJOURNMENT. 


(1) The iiihei'cnt ;iotfcr o/f/ir f'ojtW. 

1. Power to adjourn.— A Court of Jmticc has 
inherent jun^dietion to stay proceedinps in n ease 
before it and S 311 empowers it to adjourn an 
infjuiri or trial for any rcasonahle canse. 

•1 P W lOlC. 

f?) If’hnf ave veafionnhfe gi'otimls 
of rrrf/oKJ’iiitiriif. 

2. Absence of dofonco witnesses. — ^Mien the 

tiial was going on at the session*, two defence 
witnesses were absent and the necu«cd prayed for 
an adjournment but the Judge refascil the prayer. 
lU ’ • . . 


ID M 3T3. 

S. For preparation ofacousod’a dofence.— 

A Sessions Judge should allow adjournment to 
allow the accused to prepare his defence though 
he delayed to take copies rif the erideneo of the 
witnesses before tho Magistrate '-IS 0. N. cslii 

4. For producing wltnossss.— Trial may ho 
adjourned for the purpose of nllowiog tho acensed 
to secure the attoiidanco of his witnesses. IC W. R. 
21 See 6 M. H (.App)x^rii. 

5. When witnesses wore examined by tho 
committing Magistrate in the absence 
of the accused.— If in the course of the trial 
the Sessions Judge is of opinion that the prospcn. 
tion has not laid a basis for the reccptioii of the 
deposition taken before the commitling Magis- 
trate in tho absence of the accused, it wonld be a 
reasonable ground for adjournment. — 12 C. L. 120. 

6. Time should be allowed to accused to 
cross-examine new witness. — If a witness 

not CTTmincd before tho Committing Magistrate 
is tendered ns a witness for prosecution and tho 
accused objects lint the cwmination of that 
nitticss will bo a surprise to him, this is a rea- 
sonable ground for ftdjonriiment — 1 P. R. 13S9 

6. A. Reasonable Cause defined. — Rcnsombio 

cause IS some canso which will enable the Oaart 
to have before it all the materials retcrant for tho , 
cmiuiry or trial —(0.')) A. N. 234. I 

7. -D— I 


8tib*o(jnpnt case,— 0 M. T. DO. 


8 . Absonco ofnccusod’8 counsel owing to 
ongagoment ot another place —The het 

that the neensed's ndiocatc has to fiilCl n Im’- 
standing engftt'ement nt nnothcr place is pn»a 
flint n rcB«onsble cause for ndjournnient —4 bur 
T. 2ID. 

0. Adjournment cinnot bo granted when 
case not within tho terms of tho section. 
W'hcro there was not the nbsencs of a infoc'Jcr 
other rcnsonable cause rendering it neecjnrrof 
ftdrisflblo to ndjonm tho cnejuiry Ibo ci*e cm 
not be ndjonmed The power conferred by S 2Jt 
Cr P. C. («S 3Il) can only he cTereI*cd in ci-»* 
which come rwllv within the terms of that ifc- 
(ion.— J7W.R B5 Sec 2t W. R. 21 1 231\. R 8 
Note.— (1) Tho Judge* rcnnrkc.1,—“Thercwai not 
nny endcncc t-aken which conIJ be made In® 
fonndalion of n charge j nnd tho Jlngistrate 

. > . . •_« 1 •- *i.A conrso n« 

. , 0 time and 

• might h^ 


. Beasone must bo cloarly recorded.- 

When a Mogislmte defers the caimination oi 
witnesses nnd adjourn* tliecnfjmry and remandj 
the prisoner tinder 8. 101 Cr I’ 0 1'^ ** 
to express elearli on tho record the reaionaiiie 
cause owing to ailuch it becomes necessary of 


(3) friinl are aot reaioiiahle grouue!*, 

11. Absence of the accused.— Where thcnccu’ed 
was absent at the date of hearing and he nas no 
represented by pleader or counsel, the najoaro 
ment of the case is altogether nnnecessary, sioee 
the Court could not proceed with the trial or 
record endenco in the absence of the accused. 

6 P. R. IDOO , ^ „ 

12. Absonca of somo of tho accusod — wiiero 
n number ot persons are accused of haring com- 
mitted an oflcnce, the absence of somo of them 
is not a reasonable groond for adjourning U'® 

^ -‘•o hare ap 


13. , ' • against 

■ . '* groiin 1 fof 

nfed, some 

ondence might bo procured against tho accused 
Where tho proceedings hnro been coihpleteu 
against an nccased person, tho decision of the case 
or his coinmitinent to the Court of Session 
Bhonldnotbe deferred merely because the priu- 
cipnl offenders hnro not been arrested. 

3 W, K. (Cr. Let) 21. 



rrxrtyi\ oi cniL rRocituiNi. 
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11- Sr&gistrato being busy elsowhero.— A • 

Ifizr t -»7 is i=t<fr.'r ia > J* »i^va- 
cipuf'tT i* c ? » c»a*e f.'rtv'rcaSf'l 

-1? W-. K M. ^ 

15. For engagement ofcencsolby accnsol [ 
and preparation of defence.— ii-r f»ct tL^t 

was** to aa AilTwito 

•O'l pr»^nr ht» «I*ffcr« ii tot a ta£dcat can*^ 
ferr al'-’irsErat ia CT\l:aary case*, thon^li in 
cosipl.caT-! aa'l d.£l“l? cas^, an ailjoarnmeat 
Bar U- ea that groanl . — 1 L. I» 2 T 0 . 

(■f) Jtefitsfil to rttljoffi'ii ir/«e« 

10. Defence -witnesses' not eortiflod to bo 
present.— -Where a Jlacistrate rcfasesl to ail- 

joara a ca«e at the end o! the dar, to euaWo the 
accused to eiamine the witncs'cs who were »n 
attendance but who«o attendance was not certifitHl 
in the .Utendance Il<*ffistcr of the ynrir, he/.l that 
the 3ra5ri*tratc'a order was wroiis and retrial 

was ordered —7 C N “H 

17. Ineoarenient change of date.— Where the 

date of hearing orictoolly fi'tcd is clinnfted and the 
acca<ed prara for an Adjournment to some other 
date more conrenient to him, Mayistmle'e refusal i 
to ncccdc to neensed i prayer is improper. ! 

14 V IJ ISPS. I 

18. Engagement of aosusod's advooito olso* i 

where,— -V MApiatmto »S not justlUed in tetiwinif I 
adjournment and tnUmjr tlio extreme step of I 
deciding the entu without lieannj; (ho defom-e. if 
tho aeoused'a ndroente is nlHont ouinh' to eiijpijfi*. ] 
ment at ntiotlicr plneo —I Hur T 12IU. | 

10. Appl^lC *’•' *' • ’ , ' * “ ■ V. 

ingni£ ; :■ 

party nc 
transfer 

fiation on tho part of tho lower Comt to Knuit nn 
ndjournment in nil cases Tho posfponeinont la 
no part of tho esrcnco of llio oljliKiitiiiM. The 
esscnco of tho ohijjrniion is thnt tho part) ahoiiM 
haro rcasoiialilo tiiim to iimvo tho lIiBh Court mim! 
obtain its orders As iu this ciiso tlu-re sms sulll- 
cient time liclwceii the diile of the iipplkiitliin fur 
post)ionement and the diiln fixed for tin* ruiidin t 
of the triiil to Imvo inoied the lllf(h Ooiirl fur 
transfer, the refiisil to priiiil »ii 

adjournment was not |ll‘viil — ID M, 1173. 

20. Single day available for a big fionHioija 
Caso,— Ordiiiiirily a ^'■»»l')ii» lilril win* l«ifipii 
should bo conlilluul d" li"' l« di'i.i until ll Is 
fimslifd Jlut «l,f re fi »i"vh <h.y WHS (iM-l r«.i » 
hesfions trial Slid it was ..brheis ll.ul ..wlujf 

tlic hr^'C iiuiiibr r of nllm •>< < le l('> ( tniullufl Ihu 
triaUoiihl not I,. i-.,N.phl-d <01 Ihil «l«» fMf 

tint tb. in.- .b.iuld l-IMl I 

»ubM.|U.I.I .1.1. wh.i. It I'-Ul'l I '• ' 

.r„«, ui,.| ll,., Mf‘i''‘l Ih. r. 

t-> |,./iti<m. ll . lilil **“« » i>i>.'i*'d i’ * «*«*••»» Hluj. 

IU\„‘ „,i,r 17 A > ti 


(,’) Ptnihmi/ of fh-H 

21. Tho OeiK-ruI fbi/'j ^ I/.nVin ‘ 


c’lii i as a U'sttxr of ivuric tl it »iKh puvudun,'! 

Iv stixiil jviidim: the rv ,iul( oi Ciul l'u‘^ 
xcxd nr* In Vac*, ri'o d.'i'U lion mii'.t le exercut 
at.ll the |v*rlicii’«r I'ln.’um'.lamvj of the isue duU 
Cx'Msidctxil— N I*. W, IPMS, 

21A. rondonoy of Civil rroo^odUigs— 
whether reasonable oaxtse of ailJottrn* 
tUOQt. -Wherx* the 8 ix‘u»ih 1 eu the {ltd 

lK.U>U'rvhaivx'd "Hh ciimitial mi»j)>pTepim(um 
iu tvxjHVt of H iiivlUoe and eu'tho ith Idem 
talcil a Ciiil butt for a iKvl.iiuiieit thiit the 
iiechiice i>i loiii.w.1 to him, iimkii.^* all ether 
cHimints defindiuts and oil the Tih ii)<plied for 
l>ost|>oiieniciit of tl.e oiiminul piu'eediut's, AiM 
that aa the Civil ttuit li.id been iii<tilii(ed without 
aux xtuiirxvoaiv d.lax and n» all tho x Ulmui.ta 
to'tlix* i.roi'i'Xx liid bet'll imi.lo ilefeiid.uila in the 
suit, the iH>titioii.r was lutitled to the lellef 
clsuncd niixl the xiimiuul ]<u'tii'dlii^'« khmild be 
SlJVxHi -b I*. W U'lll 

22. Stolon Propovly bMng aubioot mattor 
of Civil Suit.— While luvined ate ihauji'd 
xxiili ilixfi iiml iu>( and tliu i'liiiij;ek have refereiii'ii 
to prepert) w hieh fm ms Hie niibliot mnlter of u 
Oivil Suit nlieiiilv pemlimr, it is ilt *lii|lih< |ii the 
iiilerx'xta of jusllee lh.it I'lliniiml inmeediUKS 
ahoiild l>e kliixed iiiitil Ihe .li«|ieiii| or Ihu (’lill 

bull 1 r..i \v Till. 

23. When itdjournmonl In unroaBnniihlo. 

The fuel that tho imitti'l tor d. lei lulluitlou (u « 
iiimliml xNiM. Is Ihe iiihj >t of pemlil.p Ciijl 
nj.|M'iil. xxlih the ^u'saihle lemli of l•oll|||el|m( 



21. No hard iinil fnat ruin,- 'i'limo 

fiikt rule thnt n {'rlinlioil riisii kliouhl ho slnv< d 
|•elolllllt Iho <IU|ius>il of I. 011 N Knit (f |he i.hjx I 


lui Jiolh II iiiu lilul of Ihe Clii) Hull, ur lo I 11 
the ail u*< ll into ll I l'■llpl■lll■l•■l of ll.ij Clill Hull 

1,11 lirius t«l l>« |Ulolii<ill> llli lllll.il l.y Him I mil. 

idillimtl, lloi Mhi'IiI.iiIo ah.itilil IK n pimiiil |ii|ii 

I Il.ti I IIIIIIII I ol IrOil nil ll.i i|k|i<,i(|| I.r 

lie fllxll Hull L'U.irtl.h 


2A. Parlioa bliotiltl not hu eiicounigud to 
lurorC to Oriiiifiiiil Ooiirla .— h iIH . ,« 

« 1 rliuUiHl ('••ml i« a l|oiiM< no K.ii.iirx ,,r 
fi r any i< .Kiiiialdv ■ I'.oliia •l„ii|) i,„i 

iniMuta,r>l (<• nuM !•• «l> I riu.i. al i'i,i,f(« |n 
• u«i • III xl !• I, ll 1 p iiiiK ol ll,.,. Ill I Ml I ll 1 1 1 1, 1 
>au ■< api lUIilIlKly h< 'h,Oh.l |v « I.KlI 

I /Oil \lt I • I, rl . Kl ■• • I u ( I ■ ll ( ./III I Kill 

II I I I ll ..III III 111., i.j . u u I 'll II. I-.., I I Ill, ^1 

if II K III fal nil if ll • 1,1 I 11,. h K I r< all • 

« >1 ill in I K ^ all. II «l n >.<i,hl all... .( Im. . 
Hi 1 .. .1 I / III I,". I f . .M I a I J ^1,, ( I, , 

M« I ri .1 t IP II I'll'l 111' fl 1-1(11 
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RKM^NU TO CUSTODY. 


i^ec. 


III. CONDITION OF ADJOURNMENT-PAYMENT OF COSTS. 


(1) Jlnlcs fjovevniuu (iivurtl 

26. Scope of tho words “on such torma as 
it thinks flt.“— ‘Tlio Adonis “on Encli terms as 
it Uilnks Ct" in tlio section nrc wido cnouf'li to 
coror (in order making tlio payment of costs br 
one party to another n condition of granting nn 
adjournment. Tiio power to grant cnnditionnl 
adjoarnment can bo ctcrcised in n cnao initiated 
by a Police report — 40 M. 1130 

27. The Rule as laid down by the Calcutta 
High Court.— Wiicro “the neensod was not 
entitled to the adjournment AsVed for and it was 

only made conditionalh on his paying tlio costs 
of the other side, think it mas in the discretion 
of tbo Jlagistrato to make the order in question 
and that his action wos justified by tbo terms of 
S 314 and «as under the circumstances nor 
Unreasonable— 9 C. N IR (24) Dut see N W. P. 
H. C Rev Misc. Ko. 217 of IWlO. 

[N B —There is no real conflict bclneen the two 
eases last quoted. In 9 C. K. IR the postponement 
nas discretionary under See. 31», whilo in the 
N IV p. case, the application was made under 
S 526 (‘5) and postponement w.i8 imporative.] 

28. Costs to bo ordered only in ozcoptional 

cases. — Tlio Criminal Procedure Code docs not 
make a special provision for costs in the course 
of a criminal trial, and ono thing seems to me 
to bo perfectly clear, and it is this , that If 
Section 344 is to bo regarded as jostifyicg nn 
order ns to costs, it can only bo where Iho cir- 
cumstances aro esccptional and where for some 
reason or another tlio ordinary method of con- 
ducting ciiminal eases must bo departed from, 
t say tins because I feel euro that if our criminal 
law intended orders ns to costs to ben norm il 
part of our crimin.al proceedings, it would bo 
clearly provided for.— P<i llcMion J. in 42 11 254. 

29. Judicious grant of C33ts will prevent 

useless adjournments.— s. 344 esprcssiy 
empowers a Magistrate to ndj'ourn on enquiry upon 
such terms as lic'thinks fit. It entitles tho Court 
to award costs to a party who has been put to 
nnneccssary espenso by the conduct of tho other 
side A judicious cscrcisc of tho power would 
hare the effect of preventing many useless nd- 
journmeiits 2S A 207 9 C. N 18 followed. 

See 28 A 209. 

30. OMer for costs against tbo informant in 
a Government caso. — The order for costs can 
bo made against the person who is the informant 
to the Police, although the prosecution may be 
conducted by Oorernment.— 41 M. 1131. 


31. Costs to accused and witness.— A c™ 

plainant may lx? directed to jny the cost* of ar 
niljournmcnt to tho accused and a witncf* 
9 A. J, 170. 

31A. Case postponed owing to illness oi 
complainant.— Cost may be given tn nn accused 
whoso cn«o is postponed owing to the illnc«* of 
tho conipbinant. — 20 P. R. U'04. 

32. Grant of costs no indication of bias.— The 
Crimin'il Procedure Oodo docs authorise Magii- 
tmtes to give compensation whenever they think 
proper by w ay of costs for adjournment", and the 
p.sssing of such nn order ngnin«t a party does not 
disclose nnr prejudice on the part of the Msgis- 
imte nnd is not a vnlij ground for tho transfer 
of the ca«c to another Magistrate.— 2 Pat IV. 21S. 

(S) When cotts ennnot he airanJcd. 

33. Whon costs cannot bo ordered. 

(1) Costs cannot bo ordered on an application being 

made under S. 526 Cr. P. C. 

8 P. yV. 1911. 

(2) Costs cannot bo nwariled on the ndjoiirmnent of 
nn appeal.— 21 Cr. 201 {\.)i (02) A K.59 

34. Costs against Government.— -k Court of 
criminal appeal cannot, on granting a motion for 
nn adjournment made bv tlic Piihlic Prosecutor, 
order that the successful applicant (Oovernmenp 
shoold pay the costs of tho adjournment. (02) A- 

. N 59. 

85. Costs cannot be awarded against absent 
accused.— Costs of udjoinnincnt mostcannot M 
awarded against an absent accused, ns it is eiitircl/ 
opposed to tlio spirit of conducting criminal trials 
to impose such terms on tho accused, even while 
granting niljoumuicnts for Ids bcnelit— .‘Vs fn 
adjoiirnmcut was nbsnhitely necessary, the ques- 
tion of imposing terms foe ndjoiirnniont does not 

arise— C P. R 1000. 



apparently as ji condition for the adjournment-" 
it was held that tlio adjoiirment, having been pro- 
perly niked for, should have been granted wimou 

any penal condition (tho payment of Us 50)— 
niairj remarked, "I know of no power to gnm' 

Uls 


IV. REMAND TO CUSTODY 


(1) Chnnae in the Line. 
87. ‘ " ' T . 


(App) 1. (iibscdite). 


S (obsuUU") 


Id niiiler 
itrato is 
in cils- 
iite after 
solemn 
h’<e41i. L 


I 


Note.— Other obsolete nihngs undci the old Iiw. 
(a) The Jl.igislrate has no niifliontj to detain ac- 
cused in custody, without some reason made mani- 
fest to him either in the shaiio of Bworii testimony 
gixeii hefciie linn or emno otfier form which can 
be put upon tho U'coid. 

20 W. It. 23 I II B. L. (App) 8 (18). 


314 ] 


nEVIStON* OK ORDER BY SUPERIOlt COUnis. 


eiS 


(b) Wlicn tliepo nri' t\ itnc«*pH miU for cxaminttion 
hut the Masistratc is of opinion tint it is nilvi«-»l>Ie 
to wait for further cvnlence licforo conimencinj* 
the enqiiirr, till* exomimtion of witnesses present 
may bo ileferred — R >1. 6-1 

(c) Before n'nnndin>; nn necii'scil to Jnil, the Maj;is> 
tratc is bound to see tliat upon the evidence some 
case is made oat njain«t tlie prisoner. — tB l» 

(APP) I W. 

(J) A Ma^i«tratc is not justilicil in rcmaiidin" tliooc- . 
cased when there is no o\ idcnce nt nil which co»ld 
be the foundation of a charpe 0 H L 351 (3G3) I 

38. (b) Cutront LlW. — Under the present Ooilo . 
there is no ncccasitj' for such ciidonce but no I 
remand without n liearin" can last for a longer 
period th.an 15 days — 5 H II. 31 

{2) Disfliirtioii bctireeii tietenlioii 
ttntlet' .S'. retitmnl to 

custody itutJer S, ^244. I 

39. Under S IG" aupra, a Magistrate on a mere | 
perusal of the entnes in the police diaries relat- 
ing to the case, maj from time to time authorise 
the detention of tho accused in custwly for a term 
not exceeding IS days on tti* e hole Thereafter he 
can under S. 3tt by n warrant remand an accused 
for any term not exceeding 15 day*, et a (i»>e 
if Buflicicnt evidence has been obtained to raise a 
suspicion that tho acensed may hare committed an 
olfcnco and it appears likely that further endence 
may bo obtained by such remand — dR C ICG 
(3) Procedure 

40. TllS gonoral rul0.*“llcmnn<ls to cust'Hiv should I 
not ordinarily bo ordered under A 34(Ci I’ C | 
without tir«C recording some cridence, where 
such IS already aiaitablc to show that good i 
ground exists for believing tho aecnsed person 
to have committed a non-bail.ible offence The 
ordinary courso is to examine n I’olicc Officer 
toaicortam that the Police possc«s information 
which they bcliesc to be trustworthy, that an 
offence has been committed and that the neensed 
person sras concerned in its commission When 
nftcr one remand the accused is again brought op, 
some direct evidence of tho guilt of tho nccu«ed 
should bo requiiod to justify the refusal of bail 
and with each remand Ihe n*'ee*»ity for piodneiHy 
encheixlence uicre.i^ci~\ S 1G2 [0 M OD Fd ] 

41. Ilomand can not to granted In tho 
obsonco of tho accused.— To remand is to 
r''Commit to custody and since tho hrst commit 
iiient requires the prcscnco of the neeusod, rccom | 
mitmont aho rdiuircs his presence —2 Wcir W’ , 

41A. Prisoner must bo produced boforo tho 
Court.— 1 he pnsowcT wnist be brougtit before 
the Court before it can remand him !■* custody ^ 
on Police application — (G7) P Jl 3'' 

42. Homand must bo to jail .— a .Hi nlius 

to procicdmgs In eniiuirics and trul* and has 

V. REVISION OF ORDER 

51. Power of revision should bo freely usod 
by tho High Court.— The U'-h U«»«rt ha* 

. power to rcNa*c an oriK'r xuud ■ un I* r S 341 and 


nothing to do with Police inrostigatfon. It con- 
templates a remand to jail and not to 
Police custody.— 23 B. 32 • 

43. Bomand should not bo allowed for tho 
purpose of obtaining further imforma- 

tion.— This section "does not empower tho 
Magistrate to remand nn accused person in the 
custody of the M.agislrate to Police custody for 
the putqiose of obtaining information with regard 
to the offences which the neeii^cd is alleged to 
have coRiniittcd — -t B U 878. 

44. Confessing accused cinnot be remand- 
ed. — There tho accused h.ad already made a 
confession, he cannot bo remanded “in order to get 
from him a confessional statefnent” — 2 iVeir 414 

45. Detention of accused under trial— is 

not intended to bo penal but its object is to 
secure nttea<lanee The gr.aiity of the offence 
and some cridencc of its perpetration by the ac- 
cused will however justify detention — 3G C 174, 

40. Condition precedent to remand. — A 
Magistrate must hare reason to suppose that 
further evidence is likely to be obtained before 
remanding a prisooer —17 P II 1872. 

47. • ■ * ' . . . • ■ 


without esaiiiining any witnesses* -When a 
Magistrate defers the examination of witnesses, 
adjourns tho enquiry and remands the prisoner, 
ho IS bound to express clearly on tho record 
(he reasonable cause from which such action 
became nece«ary or advisable • 0 M. CJ. 

Note.- This IS a ruling under the Code of 1801 
and IS now oliiolcte in so far as it requires the 
examination of witnesses as a condition prece- 
dent to remand 

48. What is sulllciont cause for remand.— 
When n Peine officer of superior rank has been 
examined and swears that he has orulcnco which 



possession of tho Police incriminati*'g corre*. 
pondence loimvitiiig tliem with a *ccr<t socictv 
in Calcutta, a remand will not bo unreasonable.— 
3b C ](K> 

40. Power of roroaod— is c*prc««iy limited to 
15 d»ys The nriler of a M.agistratc smctioning 
the sletcniion by tho Poluc of nn occusc'l person 
for an indehiiite ponoil IS illcgil 5 B 11 31. 

50 Magistrate liable in damages for un- 
reasonable detention. Ms/istratc who 
without niksuiiablc i-nii*c, dcljya procinling with 
the trial of j»r»i>ti*. whom he ktejis in jail ft 
ImI.Ic, iiolwiil, -landing \ct \ VH I <4 J vyj to an 

action in damage*, if tho j'ri'OTicr* arc e srntoallr 

ac<|Uittx'tt —11 W 11 111 

Y SUPERIOR COURTS. 

to U«« :1 r |».wrr frx* ti f. r tl. i-n n-si'm tl «t 
th* w..r.l* nr. wi.|. ' -40 M II Jl. ' 
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fOJI»‘Ol'XDIXO OlJESCES. 


[ Sec. 


52. (1) High Court will not as a gonorol 
rule intorfero. — if n Mnj.istrn!c on n consi- 
deration of nil tlio circuinstuncps oscrciscs his 
discretion niul oitlier stnjs ft criitiinal case {>oii<I. 
in^' tlic disposal of n ci\il suit rclntin;; to the 
same matter oi declines to do so, the ni;rU Court 
as n Court of Revision not ns ft general 
iiilc intcrfcic with the ctereise of such tliscrc* 
tion.— 2 Woir 415. 

63. (2) When a Jlngisti-atc in the esercise of his 
discretion refused to proceed with n criminal 
tliargo pending n ciiil action in respect of the 
.:amc matter, a wilt not W granted to 

compel the hearing of the charge.-“l >1. H. 60. 

54. (3) When the w itnesses of tlio accused not hciiig 

in attendance, he applies for ailjoumincnt and 
summonses, and the 51 igisiratc refuses tocomplr 
with it the High Court will not interfere unless 
the accused is prejiuliccd. — 11 W. R. 15. 

55. When the High Court will counter* 
mand a remand order.— When a 5i.agtstrate 
lad adjourned an cmjuirj for ft cause not conteni. 
plated b; this section (lu. his helog busy with 
esetutne worV), the High Court set aside the 
Older of remand-— 0 11 L. Sot. 

50. Unreasonable orders will be Interfered 
Wltb, — When the 5rngi8trute directs on accused 
who has applied under sec 530 for a transfer to 
pay the costs of an ndjournmeut, tho High Court 
will set aside the order in revision. — 0 I’. W. 1911. 
Ofdei’H fov costit. 

67. Order made by consent of patties will 
not be set aside.— When the complnlnant got 


a hiiicric winch he w.ts not intith d to mul Uicre 
iij.oii consented to jiav a mim hi way of cow 
petisatioii to tlio iippiisite siiK’ for the ospenscs 
they hud heen put to, the onlcr imJo In the 
consent of parties should not bo set aiuh’ id 
reiision.— (Oi) .\ N*. 257. 

68. High Court will not interfere with 
a reasonable order for coats.— When the 
accused asks for on ndjounimciit to which he 
is not entitled and tho Court makes an order of 
adjoiirnnieiit i onditioiially on his pinng the costs 
of the other side, the High Court will not distnrh 
Ihc order if it is not unreasonable — 9C. N*. IS (31) 

6B. Postponement sino die in S. 145 pro- 
ceedings. — Where o Slngistrate attached the 
disputed land under S. 14.> (1) Cr. I’. C. hut 
postponed the proctcilings »xiir .h-’, 

/fWd— that the jiostpoiicmciit m-e ih' did not 
o|H.riite ns n withdrawn! of the order of attach- 
ment, which continued to be in force till the d - 
po’Al of the case.— 13 C. N". COl 

60. Verbal order of adjournment— S’®** 

(Cut the Section itself rcijiiires that the order 
should he in writing).— 5 .M H. App. sc. 

61. Judge Oinnot discharge jury on adjourn- 
ment.— U'hen n Sessions trial is adjourned ow. 
ing to the ahscnco cf i» witness, the Judge i« nef 
compettot to discharge the jury nud direct frein 
trial.— 4 B. 11. PJ7 

62. Court’s discretion in granting a^ourn- 
ment.— It is discretionary with the Court to 
ndjouni tlic cmiiiin or trial under this section — 

7 B. L. 344. 


34S. (i) Tlie ofleiicvs punisliablc under tlic «ection of the IndlftH Pcnnl Code dpscribwl tbe 
Compounding offences fii^l two columns of the table next following mar be coniponntied 

by the persons mentioned in the third column of llial table 


OScucc. 


Uttenng word«, etc .with dedibcratc intent to 
w-onnd the religions feelings of any person. 
Causing hurt 

Wrongfully restraining or confining any ptr. 
Assault or u-u of criminal force , 

Uiilawful coinirulsory labour 
Miscliitf, when the only loss or d image 
caused is loss or damage to .a private per- 

Criininnt trespusa . 

House trespTig [ 

Crimiiiil bre.acli of coiiliact ol Bernice 

VduUcrj , . 

l.nlmm- di" taking nwav nr di t.uiniig with 
Criminal in tout .a nianied wmn in. 


Section of Indian Penal Persons by whom offence may be 

Code applicable. coiiipouniled. 


2^ The person whoso religious feeliug are m 
tended to bo wounded. 

323,334 The person to whom the hurt isciused 
341,342 The person restrained or confined. 

332,3'>5,3o8 Thopcison assultcd or to whom cHmiual 

force is used 

374 The jicrson compelled to labour 
426,427 The person to w lioin, tiio lo«s or damage is 
cau'ed 

417) Tlic peisoii ill poascssiou of the property 

44S y trespassed upon. 

490,491,492 The person with whom the offender ha« 
contiactcd. 

497) 

i9Sy Tlic liilsb.ind of the woiimn. 


coMrorxpivt. oi onpxfM. 


345 ] 


ei7 


OlTcnc'. 

Smioii of lisdii Final 
Cixlc applir.iMo 

1 Fer-nim liy wIkuii offence inn lie 

componnned. 

nrfamation 



I’rinting or engraving matter, knowing it 

501 f 


tn be dcf.amatnrv. 

502^ 

Tho person deramed 

Sile of printed or ciignrcd siihst.anco con. 
taming defamatory matter, knowing il to 
contain such matter I 

In‘iilt intended to proroko n breach of tho 1 
peace 

cot 

1 

The person insulted 

Criminal ^ intimidation, except when the 
oiTecco is pnni'hnblc with imprisonment 
for seven year* 

500 

The person intimidated 


(2) The offences of cfxn'iing hurt find pricvou^ linrt, pnmshahlo nnder section 32t. mention 32r> 
section 335, section 337 or section 33S of the Indian Penal Code. may. « ith the permission of llie 
Coart before winch any prosecution for such offence is pending, be compoundedhj the person to 
uhom the hurt has been caused. 

(4) ^Vlien any offence is conipoandablc under ibis section, the ab**- • ’ ~ 

tempt to commit such offence (when such attempt U itself an offence ms, 

(•/) When the person svho woald otherwise be competent to < 

Section is a minor, an idiot or n lunatic, any person competent to conti .... m mm 

pound such offence 

(«3) "Wlien the accused has been committed for trial or when he has boon eons icted /imj 
appeal is pendins», no composition for the offence shall lie allowed w ithont the leave of the Cntijt 
to uliicli ho IS committed, or, as the c.avo may be, before which the appeal is to bo heard. 

(0) Tho composition of an offence under this section shall base the effect of an acquittal of tlie 
accused. 

(7) No offence shall be compouiidod except as provided by ibis section. 

J*ro;joscd oniciuliiieiif't to the /icetton—Jn soctlon 345 of the saul Co(Je,— 

(1) In $ui-fec(iOn (1), foi the “dcteriM” the front '‘eprciJiM'’ »halt be tubftitHferi 
(ii) For 8ub.«Pction (2) the followms sab-scctSon shall be aaU«titale<l, namelr — 

‘‘( 2 ) The offences punishable un<ler the sections of the IixJmn Feml Code m iho fir*t iwn eohimns of 

tho table nest following may, witli tho portnission of tho Court before which nnv prosecution for mich offence f« 
pemling, be coniponnilcil by the persons menlioncil in tho third column of that table — 

(ill) After •tib.*«fion (1), I/ir/ol/oirme sub.srrtion* rhaU he tn'rrftd, nomely •— 

‘(Til) irfirir the prreontcfio iroiifd tc o<ArrTri»r cempcfCMt to cowjioiiBrf on oyrnpc Mutlrr •w6.»rrf(9B» (/) ond (■*) i4 „ 
prruon to ifliflii tJic promo to $celion fCS »roMfiI apply, <A* cjrnmnoy 6e eomposnJrd ty ony oiAcr per»o»nc/io"irowh{ 
lie competent to file « COiiipIaiHt ci» hi« or her behalf. 

(I) Any person making a complaint of an offence other than an offence speriSed in sub section (/) nr sob-sretion 
(2) mar, with tho perrtii««ion of the Court before which say prosrrution for such offence is pendinp. rompooml 
Snell offeneo if it is not punishable with death or transjiorUlion or imprisonment for n penml Diccedin" six months ” 
(u) Sib’scflioii ft) $hall be omittnl. '' 

(vj In sub.rtrtion {tij, after the tronl “nrewscrr' the srerj* “irilh whom tie effrare hat Iceii compoiin.leij” sJinlt if o Me I 


Offence 

Fections of tbe Indian 
penal Coile applicable. 

^ persons hy whom offence may lej 

1 compoande,!. 

Voluntarily causing hurt by dangerous wea- 

32t 

The person to whom hurt is caa<e.] 

Voluntavilv can«ing grievous hurt. 


Ditto 

X cluntarili- causing grievous hurt on grove 
and sudden provocation. 


n.iio. 

Cansing hurt by dcang an act so rashly^ and 
jiegligentlv aa to endanger human life or 
the personal safely of others. 


Ditto. 
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towPoi'Miixn 01 ojii;xcK«. 


[Sec. 


Offi'iico. 


I’cr-oii- In whom offuiee may he 

IVn.il Cniln npplio ilil<‘. 

rompouinled 

Causing grievous hurt bv doing an act so 

» lb 1 

The per«en to whom hurt is c'iiis”il. 

raslily and neghgenth ns to rnd.inger 
human life or the pcr«oinl safety of others, 
lyrongfully confining any person fur three 

.1 Iff 1 

1 '1 lie person eonrtiied 

days or more 


nitiD 




:tt7 

Tlio person assaiiUml or to whom the 



force was n’cd 


4ff0 

rU per-nn fo rfiom the Inn or ,1 tinnge u 

uiongfutl'i Jtieitiaii uulci i‘hen the only \ 


Ctllfcl. 

lo=i or ihtmige rniisgil (« hn. oi tlniunije tu 

0 . putnie pci^Pii 

Ilotisc-trcspass to commit an offciiee (other 

451 - 

Tho person in possession of tlio hoiisa 

than theft) punishable with imprisonment. 
Uttering words or sounds or maViiig gcs. 

r^jfl 

trespassed upon 

The woman whom it is intended to insult 

turcs or cvliibiting any object inlemling 
to insult the modesty of a woman or m* 


or whoso prirtifi is intruded npou 

truding upon the privacy of a woman 




ARRANGEMENT OP NOTES. 

S.3n==S 188(IS7i)-S 271 (1*^01) 


I. Object and Scope of the SoctiotJ. 

Tho principles iimlerlymg Uic provitlons of the 
cetjon. 

(2) Can a ease Lo eoinpromised before the com. 
plaint 18 filed ? 

(1) Buies for application of the Section. 

II. Procedure m relation to compounding 
of ofTences. 

(1) rraetioo and Procedure 

(2) Power of the jfnaistralc to enquire into the 
. nuthcnticitv. 


(.1) Who ma^ componml the ofTonoc 

(4) Powers nntl Duties of the Magistrate 

(*>) Stage at w liicli a case may be oompromiseili 

III. Distinction botwoen withdrawal and 
composition. 

IV. Effect of composition of offence. 

(!) Scope of the Composition. 

(.1) Kaliire of the order. 

V. Offences not compoundablo. 

VI. Misoollanoous. 


I. OBJECT AND SCOPE OF THE SECTION. 


(1) The prlncIjilCH innJerlt/luff the provi^ 
liou’i of the section. 

1. ' ” ’ ' * ■ donn that 

nil offences 
jal proscco- 
, ,«irty might 
sue and recover damages in an action. It is often 
the only mannci in winch he can obtain redress 


the complainant might hare rccoeercd damages 
in a civil action, the composition is lawfnl Keu 
\. Lecnmn G Q II. 30S and iriRtlliiff tocol JJJor.I 
t. I'lnf (1690) 4’) Cb D 351. Tliis principle is 
adopted in India, but here the test for deciding 
whether the offence affects the mdiridnal rather 


than tho state is S. 3 to Or. P 0 — Pa?*<ilhrnM 
28 13 32G” Per Peaft J". C. in G B 2S1: Sce^ 
M 035 1 11 p. R. 1907 s 1 B. 147: compare S ww 
of the N. y. Cr. Piocediire Code. 

(^) Can ft ease be conipoiiinlcfl before n 
comitlnint is fiiefi'! 

2. “It is argued that tho use of the words 

and “accused” thows that the composition 
IS contemplated is one arrived at after a®®”' 
plaint has been laid and there is an accused p® ^ 
son before the Court I cannot accept ^thu 
tet 
bai 

nil 

when tho.qnestjon of the effect of tho composi 
tion is under considerafiou As regards 
classes of offences w liicIi may be compounded, tli* 
Legislature provides that they may be 
• pounded only with tho permission of tho Court 
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In tlin«o cn«o«, llio nppntii'n of tlie ront]in«!tioii 
IS i» cc«sarll_\ snspeTKlrd until (lie Quirt sinctions 
it. Hot ill otlirr cii-es, no siicli poriuioiion is 
necdevl and no rcs«on is nppiront to inc or has 
boon 8u!r?c«to<l n hr tlio I/'?i«litiiro, liavlne por. 
Blitted cortiiu cli'sos of nffoners to bo conn'OiinJ. 
od by the jnrtics theni«olres uitliout nnr refer- 
once to the Court should insist tint (ho eompo- 
sition should benmrod nt after the person allt^jed 
to Imre committed the ofTonee Ins been lironfrlit 
before the Court." — I’cr .Ifedur flilniii J in II M ' 
0‘<i. 

(H) Jtnlesfor ajtiiliratlnti ofthfUfelloti. 

3. Non»compoundablo warrant case cannot 
bo campromised.— In n warrant case in res 
poet of a non-eompoiindablo offence, it ia not com- 
petent to the tla^ristratc nn a private complainant's i 
offeriD" to witlidraw from tlic proaccntion, to 
enter an order of acnu'ttal The only sections 
of tho Code which contemplate the termination [ 
ot cTiminnl prosecution by private arnmeemenV 1 
are Ss. 215 and 315 S 24S occurs m chapter XX | 
of the Code, and that chapter deals only with the 
trial of snmmons cases hj' Magistrates S 345 i 
refers only to tho compounding of offences which 
by law are allowed to bo compounded -ts a prose- 
cution under S 400i is not colored by either ' 
section, tho Magistrate could not make an order , 
of acnnittal under 8.239 Cr I’ C — 37 11 30d 

4 B K 71R See 1 B (U Rat 330 . 7 8 200 3 A 
293 . Cr R 70 of fi 12 ’03 | 

4. Uagistrato acts ultra vlros la pormlttiag j 

non<compoundablo caso to bo com- 
pouadod. — A Mftgistinte has no jurisdiction to 
allow a non-compoiindablc offeiioc to be coin- | 
pounded on tlic ground that it would nroUablv be . 
better for tlie compliinsnt to do so, that the ac * 
cused also wisliod for tho compromise and that it I 
was probiblo that in the end the case might turn 
out to bo a compoiindsble offence. Sneh nn onicr I 
is ultra tiles. I 

11 P. It. li)07 See 20 P. R 1014. 

6. Tho principle to bo followed.— The general 
principle of tlio law of England that felonies and . 
serious misdemeanours shall not bo componnded I 
is embodied in S 34 j Cr. P. C. w hich says that no | 
offence shall ho compounded except as provided | 
by that section ” The accused was charged with | 
furious driving and knocking down ft w imnn who 
died a few days after the injnnes were reeeivcil 
It was hcl’l that (ho offi’neo might be culpable 
homicide or the one defined in S .304..\. none of 
which are compoundsble in law In llie absence 
of any evidence, the Magistrate could not treat 
the nffeneo as one nndor S 319 1 P O. nnd it 


was his duty to iliTiilc on tlio eiidoiico (hi( a 
t (impound ihle offence had heeii committed befon* 
Allowing a compruinding— Rtf G!)') 1 j, 

aio Ts 200 

0. Magistrate cannot go on with tho ease 
nflor a compoundablo caso has boon 
compromisod.— Where (he parties ln\e com- 
promi'od an offence coBip.jitiulablo under S. Ill' 

nnil flle.l n ....i.I.'ee - (i.,* 




iiiistf. leriiiiuiiig II cuiiipi iinant to witliilmw or 
CAuiproniiso is a jiidicnl power tho oxcicise of 
which is vested in the Magistrate bi Rs. 210 
and IR<. ( -S 315) Or. P 0— Hat Di. 

8. Biatinction botwoon private and public 
property.— The Pistineflou is undo (so fur 


590 

0. Tho foot that tho oiso has boon sont 
up by tho police— caooot prevent tlip offenrn 
which IS lepslly compoundablo from bring cmiu 
promiseil 10 C. C51 . (9|) A. N. 250. 

10. Whoro nocuBod is charged with two 

OfToocoa, — unc of wilieh is compoundablo nnd 
the other not and the complninatit puts in n 
petition heforo tho Magistrate for compminiling 
tho former the Magistrate has no option hut In 
allow It to be compounded —(81) A. N. 

11. Subs (7) lays down that no ofTonco 
shall bo comnoundod ozoopt as provid- 
od by 8. 346.— Before Iho passing of 0 I'. 



componnded — 17 P. R 


12. Duty of tho oppollato Court.— M'here * 
iwmon convicted of ft non-compounilnble offence 
IS nn flppeni nri|nilteil but convirleil ofncotii. 
poundsble offence, hrlil, that he should t.e 
convicted of the Jitter offence withfsit giving the 
acensed nn opportunity of effecting, if pnssil.lp, 
ft compositlnn of tl.e offence —.1 O 0 .114 


II. PROCEDURE IN RELATION TO COMPOUNDING OF OFFENCES.’ 


(■/) rvactlre au>t Vvornluvc, 

Is* Compoundablo caso can bo compro- 
mised out of Court.— There is no necr*s,iT 
for tlie comjiositioii to be rffeeted in Court in Ihe 
Criminil trial nnv mere than in ft Civil Riiit The 
Rectinn ef the Criminal Prereilare Crsle does not 


Imply «ny such nreessilr at sny rate (n eases 
which cm l.e eomp'iiindecl without lie sanelh.n 
nf the Magistrate -21 C IKI « 8 291 , p'» 

M P4d .9«- 22 P 1„ IPIO 


14 . OnU9.— 'Vhen •! 

an offefie.. w| ieh 


•rd jwrion illegev 
el Sfred wifi , I ss 
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PltOCKDCin; IN UI.IATIOV TO tOMrOl'NIUMO OK OUENCES. 


[Sec. 


coinpoiniili'il, so IIS tt) tiiki' ii«n\ lUi* jiiii'<ili(tii)n t 
of tlic* Cniiiinil CimilM lo tn i<, Uu* »nn« U on 
liim to sliow tint llicio !i coiiiprisitMMi <nliM 

in low.— 21 C 101 

(Q) 1‘oircrof Maiftsfralf rjtf/ii/i*/* Into 
the aiifhnitlrlffj. 

15. Power to enquire.— It n romiwtvnt to the 
Court in wliicli the rlniK'' N pemlimf tO tako 
evidence o'! to Wlirlhcr tl.ore wn-i in fict n 
composition out«ido tlio Court, ulo-n one of the 
parties to it refuses to nlmle liv tt when tlic cn«e 
comes on nfteruanls for lienriii'i. [>1 C. 101 F«l )— 
18 M T CA2. " , 


16. "When IiXagistrato is juatiflod in rofus. 
ing to give ofToct.— A .Mn-Iistmte is entith il 
to f[iicstion the compl.iinant in nnler that he mar 
be sniisheil that the ftppliention h1e«1, in in fact, 
one for composition nnO not for withilratral 
Where on ipicstinniiiK tho complainant, the 
Jl.ipistr.ate is satislied tint the petition alleged 
to bo one of comjironnse H m fact one of «ith- 
draw.al ainl the application is hied in a ti.irrant 
case he is jnsliried if he thinks proper, an not 
piMUp effect to the petition The Inal does not 
come to an end on the pu'sentation of such a 
petition ITatW. 21. 

17. What proof may bo asked for.— "Unless 
, It appears that tho parties nerc free from 

influence nf crerv kind niul weie awaie fullr of 
their lespcctne rl«lits, it noiild he impossible 
to giro effect to a so-cnltcd arrnnffcment or 

composition ’•—rieic/vnii J. an 21 0 IW. 

18. Consideration for comprotniso.-— The 
componndinB tin olTcnco signifles that the 
person Rgniast aihom tho olTcncc has been 
committed has rceohed some {rratihoation, not 
neceasarlh of ft peciiiiiarv cUaiacter, to act fts an 
induecnient for Ins desiring to abstain from the 
prosecution. [Pn Pnnsrp J} Compounding an 
offence IS more than a mere promise to withdraw 
a prosecution. It supposes lUi arrangement bv 
which the parties Into settled their ditferoocs 

, and in tho more nsml accept.nnce of the term 
implies that the prosecutor has received some 
consideiation or gratification for dropping the 
prosecution [IVi T.eicUjnn Jl— [21 C 103. Nee 
o r R 180G 2 S 10]. The composition S]>okcn 
of m S 345 IS in the nature of a contract bnt it 
Uocs not ref;uiro monetary consideration [Per 
vIWhi P-tIiii/i J in 18 M. T C02]. 

19. Once the Magistrate is satisfied he is 
bound to accept.— Wliero on Ihe filing of 
a petition of compromise, in icspect of a com- 
poum able offence, the Magistrato examines the 
eomplainmt and satisfies himself ax to her under. 

Usautytooccept 

the compromise and to dismiss the case and 

• wrong in order- 

*' the 

record. 3 c. N, 322 3 c. N. 51s. 

20. Can the complainant have tho matter 

’ .1 “^^®*‘®fl’ecting compromise P— 

• the compJilnt was under Ss 44H, 325 and 

cT .>0- *'"l**'° •'soedsummona 

iinncr n, 3.11 only and (Jip complainant pnt in 


n petition of «riiiiproinipe, in Die emir«e of ike 
bonriiig, loniponiiilinir the whole iiialtrr, Ml 
that III as mucli as the Jlngintratc i-iiirlioiu'J 
the compromise of tlie ofToace of loluiiinrily 
<.iu«ing hurt (S :i2’i) m liich tho only otlcnce 
being tried hv him, (the parties hr mg entiiltfl 
to c()ni]>oiiiid tlie offence under S IH williout 
such function), //ic ce)»p/<ti»mii/ »r,j. nif en'iltal fi 
univii thr iiiiit/ir nn ll.ej,)0»nd that the terms of 
the foinprntiiise had not been earned out— 17 
C. N. 918 Nee 22 V. I, 1910 

21 Bonafldo petition cannot bo resiled 
from.— Where n lonojute petition of compromi"C 
nitlidraning a cn«e h.as hecn lilcl.the compiamsot 
cannot siiljscr|iienth' witlnlmw the conipromi'e 
and insist npon the case being trie<l — .1 C N 
322 : 3 C K. 518 j 2!» P. R 191 1 (F. B.) 

22 . ■ ‘ 

‘ ' without 

• hating 

been read lias been pleaded to, that Court should, 
upon the presentation to it of a petition of cam- 
IKisition liy n person mentioned in tlic last colomn 
in the lablo m S 3Knt once accept the petihoa 
and acquit the ftccii«cil, and h/t* no jyiirer fool'f' 
th* cJiiiige nlrcrtdy «f<iiie« up oiid pixcnd to 
,l,f cflsr —29 P, n. 191 1 (F. B). 

23. Limits of tho power of scrutiny.-'^'f^ 
tho trial relates to an offenee silncii can w 
coinpooniled witliont the permission of the Coim 
and the parties have put in n writing siffnedoj 
them, in which tlio compl.ninnnt says that she doM 

• not wish to proceed nnd tint the case has been 
'‘oinponnded, tho Court cannot call upon tM 
]>artios to prove tliat the case was coinpouft'k" — 
Ifi B R. 939 

24. Bombay Government circular explain- 
Oi— Fftra C of the Resolution of 


ssion to do so should onlv be accorded 
composition is actually offered by the accused an' 
accepted h\ the coinplnin.ant,” refers^ to ca** 
where the permission of tho Court is 
in order that the case mav be compoundcu 

16 B. R 939 

25. ’ ■ ■ , " * 


intervening even though he m.ay not have recc' - 
ed any money or oven a direct apology from t 
accused, and the Court is not concerned to ^'"1']' 
into the nature or value of the considornlio 

2P 10 


(3) If’/tomat/ compoinul the 


The aggrieved party.— The poison to n 1°" 
hart (as defined by S. 323 I. P. 0 ) fs enosoil 
the person by whom tho offenco may bo 
pounded and not tlio poison avho cftU“os the hurt. 

15 A. J, .107. 
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ear- 


27. ThO widow.— Au oITcnce jimlcr R 1. P. C. 
h no donbt compoundibJc i^ith pcrnusston of the 
Court but It h compoiimlabto bj the por-uwi (o 
wliom tlic liurt was caused. A ease cannot l>c 
componiidcd. wlicii tlio person to "bom the hurt 
was caused IS dead, bv lua "idow— 37A. 41tl 

2 Weir 418. * i 

28. Co-complainant. — A iiersou t™ wbom nn I 
injury is caused is the only person "bo can com 
pouud a case. When there was a hj*ht between j 
t"o sets of persona and one man in onu set died i 
in consequence of the injurica received, beW that 
the other incnibors in the same set could not 
eoinpromise the case on behalf of the deceased 
even though tlic hurt which resulted in hia death 
was a simple Iiurt — fa A. J 8S2 31 A GOO 

29. Iilinors. — The effect of readin? S 343 Cr P C 
"ith S. 3 of the Majority Act 1875 is that a j>cr- 
son under the aqc of 18 years cannot lawfully 
compound the offences mentioned in the hrsl por- 
tion of S 345.— 17 P 11 1891. 

30. Wife in a defamation case. — Where the 
husband lodfrcd n complaint for defamation of 
bis wife (by impiuation of unchastitj to her) it 
"ns held tfiat the wife might lawfully coiiii>ound 
tho offence without tlio consent of her husband 
and even contrary to his wish —14 ^[ 379 

31. The husband.— It hoa been held th.-it a I 
husband is a person agsfiiovcd wUInn the mean- 
In? of .S IflS in n case in which an iiiiputatiow of 
iincbastitv is made niid published in rcsi>cct of 
hiswifc fSicSo n 101 (P. B.) 15 M J 224 J 
It follows tlicrefoio that he may lawfully com- 
pound the COSO of de/umaiion so brought by him 
—[See the proposed subsection jla) ] 

32 Bolatlons.— One S was alleged to have bi<n 
hilled in the course of a tiglit Tlio rclatioua of 
tlic doccased put in a compromise, which was 
accepted by the trying Mngisimto as a compro- 
mise of nn offence under R 3J3, and the aecosed 
were acquitted. ///-M that tho aopiiitiil should 
be set aside —7 S. 200- See Cr. li. 77 ofSO-ll.'UJ. 

(4) Voirei'n (tiifl Dutle"* of the 
Muffislrate. 



coinproni'Se entered into, the CJiirt is nol coit- 
eerned to enquire into the nature or valne of the 
coasidomtion, and if the coinplamant considers 
thit the Kriovance is reilrv««eil hr th> fuel of res 
pectahio persons iulcr«oimig, e»eii tlioa!;h hr mny 
not lii'e roccned OUT money pivnient or <»en ■ 
direct apology from the neeiised, the coinpisinant 
IS nt fall liberty to coMipoiind the prosecution 
2S 1(5 Sie Sole V... 21 .ih** 


SI. Petition not disposed of bJ Magjjtrafo.— 

.\ lutition of i oiMproniise wilhilr.iwin.fn ease ard 
whieh, the Mspistriti In- »tIi*''‘'< 1 him«elf was 

,nade v,iU and with full Vnowlelge of the 

fact*, puts' Sii riul to the ei«e, sad the <vmipl»,n 
ant csiinit silh«ei|iient!e rbsnfe lua siiitil an.t 
iii«i-t that the ease should pr..'e,vl sioip’y l«\-ta«e 


1 


the petition of comiiromi«o h.is not been disjioscd 
of hr the Mngisfriitc. 

3 C X 3J.’. 

35. Orders should bo passed at onco.-Wliero 

a iHslition either for compromise of. or for with- 
drawal from the c.iso is put in, tho Court should 
at once make an order either gmidim; or refusing 
the apjdic.atioii, and should not bo allowed to 
stand over for consideration nt tho close of tho 
trial 

3 C. X S IS 3 C X 322 

36. Duty to enquire when accused pleads 
composition.— Wheie tlie accused phads a 
com|M>sition out of Court, tho Mngistmto must 
ciiqutro into tho plea, and if composition be pioved, 
the Blagistrote has no jurisdiction to go on with 
tho trial There is no necessity foi the composi. 
tion to be effected in Court 

«S. 2S4 5ie2l0, 20J 

(,'i) SlUfjv at which a ca/>c man be 
cumjnnittiletl, 

37. At any time before tho judgment is pro. 

nouncod.— .V case mn« bo conijioiiuded ninler 8, 


36. After conviction.— Tho cumpusition of an 
offonco IS perimsstblo only u}> to tho timn uf tlio 
judgment, and md njlei \ftcr lonuition t}ien> 
can bo no comjiositiun without the lenio of tlin 
" • , ~ 

winch the 
ivictiun of 

lao accu-iHi — 1 1 j. n .i i. 

39, Itotrial ordered by AppolUto Court.— 

Where an nccuscil person IS I 'i.irged with a tom. 

C oumlahle offence and is eoiiVKted !»' a .Mngistmti' 
ntnn appeal tlie cnmiiinin is set aside niul a 
retrul IS ordered, it is open to tin itiniplnninnl 
and the accused to iiiliipound the lase Witlioiit 
ths lean of the Coiirk \ N 2iO 

40. In appeals. The p-jirer of an .tpji. (fate Court 
to grant s >ni till)) li> cuin[>rumi<e a i ise arising 
iindsrS 32J Cr |' C is giten to it inultr el (■*) 
of h dl'/Cr !• 0 It \ J II 
4t- CiQ an ofTonco bs compounded la rovi> 
siOn prOCyedingS^ 7 he li» <>» lh<- aubjerC 
IS laid dmii II,tis b, ..I'. j--e J It is an ele 

nient.ar« rule of the rti(in> s llnr ivbfii a ajMrial 

tnoMSoii ub> i»ii.)\ e\)iniis(i>i in i(i »<»{>. I,i« 

lM?en raaile fur h njiss-isl piir]> >*e nsinS .If, the 
«- lie’ thsriof eanii it t.e ii.lirixlli <iiUrg,>.t l.r 
rsfsrsiHV to a giticral priomofi rnrh as tfjat 

f'mtauie’i iii '» • • • Tlie |.'>,ilii,n |hen 

III Cr I* 


Koisien c' 
.\pp<ilil< C 

h» Vtfi. 


all 


I ’ 




12*1 127 aii-t 12' lliit fl e I 

l.eili.ii, , f at, i-.urr' I. r-t 
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EFiECT 01 C0)1I’0SITJ0N Of OIIEKCE. 


[Sec. 


of tlic other sections just mentioned but by S 
815 cl (3) and that conseijiicntly 8 llOnliicb 
defines tlic powers of tlic Court of Iturision, docs 
not confer on it, the power to sanction the compost, 
tion of ofTences— 13 0. lIJ3s 18C.N 1212:29 M. 
J 521 35 P R. 1918 t 37 X. 12“ : 21 Cr. +47 (A) • 
Seen A J. 13: 07 P. L. 1901. Cob. 32 A. 153; 
13 0 0 IGl . 17 0. C. 92. 252 P. L 1904. 


(Note.— Cl. (5) was intioduccd for tlio first time in 
to meet the elTcct of the decision in Imp. r 
riiomfou 2 A. 33il]. 

42. After COmmitmont.~Thc composition can he 
effected only- with the permission of tlic Coort 
of Session. — S>-e cl (5). Tlic niliag in 2 E 
C7 to tlierontrar\ Is obsolete. 


III. DISTINCTION BETWEEN WITHDRAWAL AND COMPOSITION. 


43. Explained.— Withdrawal of complaint is the 
act of only one parlj to tho proceeding, — it* — 
the complainant, whereas the composition of nn 
offence, obviously requires the co-opemtion of 
both the parties, for a person is said to com- 
pound an offence when ho forbears to prosecotc 
tho offender in consideration of some reward or 
ad^aata!3;o for his forbearance It is quite intelli. 
piblc, therefoic nhy in the former case, namely, 
the nithdrana! of a complaint, tho befpslaturc 
Bhould haie Imposed the necessity of obtaining 
the pcitnission of the Magistrate. IMd if auch 
a restiictiou had not bceu imposed, a person 
might be haiassed by a perfectly scvntiuus 
criminal procccdiug from n hich the complaioant 
having put the accused to as mneh ineonrcnience 
and degradation as he could, might then calmly 
Withdraw and prevent the Court from punishing 
him (tho complainant) for abuse of process under 
8 250 Cr F. 0 and other provisions of the law. 
But tho caso of composition stands on totally 
different giousds, In tho latter case tho Legis. 


latore has, in the c.isc of certain offecccj, which 
concerns the iniHvidual ns opj'osed to Ih* 
public at large, allowed tlic cases to lermiaate by 
the act of both the pirtieg and therefore thi're 
is no abuse of process to be guarded osainst as 
in the ease of sini)do withdrawal. The act o' 
composition is tlins quite irrespectirc of 
Magisterial decision — 19 P. It. ISSS : Sec 1 Pat 
W.21 : 14 M. 379 21 0 10.3. 

Withdrawal may be allowed in nofl- 
compoundable csbos.— -.Vithough an oni-ncs 
under tho latter portion of S 60l> P ^ n*. * 
threat to eaucC death etc. cannot be legali.r re®j 
poonded under S 315 Cr P. C. jet a withdrawn 
from the prosecution mny be allowed In s IffO- 
per case — Kat 330. 


Withdrawal of compoundable case.- 
Whoro ft charge of a coniiiouodablo 
withdrawn by the complainant it wns bed" 
that under R. 188 0. P. it bad the effect of an 
nciiuittal. — 22 W. It. 20 


IV. EFFECT OF COMPOSITION OF OFFENCES. 


(1) Sco 2 >c of the ComiiosKloH. 

40. Composition with some only of the 

accused. — The composition of an offence with 
oiieofamcial accused prisons under S 345 Or. 

F C does not have the effect of an acquittal of 
all the accuAed persona — 41 M 323 (7 C N. 170 
D) • 21 Cr 437 (P) Con 20 Cr. 834 (Pat)= 

1 Pat T 32 

47. The effect of compounding is an with- I 

drawal of the whole case.— If in the case 
of a coinpoUndable offence, tho compl.iinant in. 
tiinates to the Couit that ho has componnded 
it and desires to withdraw tho complaint, tho 
order by the Magistrate allowing the wifhdrawal 
IS in >e-.pect to the offenie, and no) toUlg in regard 
to the peiBon tictuaU’j under liiitlatihe time. In 
so providing, the Ian coiitcmpUtes that all the 
occused persons should be under trial at the 
same time, etcept in special ciicnmstances, sneh 
as sicknc'A, absconding etc — 7C K ITGlPdinl 
Pat T 32] C6*, 41M.323 21 Or. 437 (P) 

48. Effect of composition of one of the 
interdependant charges. — Where the actnai 
complaint hcfoie tho Magistrate was one of 
cansiughurt ( ‘i 323 I P. C) coupled with the 
forciblp rescue of cattle punishable noder 8 24 
<<f Act 1 of 1S71, the latter being n naim;o>n. 
ponndalilc charge, mid the parties effect a com. 
jiromise m respect of the former offence, the 
}tagi«trate is entitled to deal with the compra. 


iiiisc as a withdraw.ll of the coinplaiut '** 
of the alleged offence under the Cattle Ticspn 
Act— 21 Cr. 305 (\). 

Compensation cannot bo 

pcnsation cannot bo awarded under S ow \ 
250) when an ollcnco is conijioimdcd 
Rat 957 ! Rat 7G0 7 C P. 2 24P. H 1883 • 19R 
R. 1888 10 B R. 105h. 

of non-compouodsi’^® 


SO. Composition 


offence. — A warrant case, not compoandoble 
dismissed on tlie parlies coining to an ataiea 
settlement — Held — that the dismissal 

discharge under S 215 C P. and t '9 
did not affect the reiival of toe 


valent to 
conipositii 
proscention. 

1 B. C4 Sec Rat 3)0 : Rat 391 


C^) Xrtfttre of the order. 

11. Composition has the effect of 

A C.5? nnjer S 3-3 P. O coi,poii»3e‘> ■““! 
6 months after the Distiict Magistrate or 


compouna.ralc tfiu — m ien..ioJi, in -t - . 

tintc'u order was illegal, as the composition of 
offence nnder S 345 Ci P. C had the tffcct ol aa 
ac.juittal 

('SJ)A.M. 13 IS. 95 Rat 620. 
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51. Scops of S. 345 (6). — The jirovisionsof 8.345(6) 
iodicato that the compewitinn has the same effect 
{n a criminal trial ns it wonld ha^e in a ciril suit 
It operates as a compicto end to the prosecution 
8S if the accused had been acquitted— 3 S. SSI 


63. l7atUro of tbo oriiof.— It is doubtful nhothcr 
tlio final order of acrpiittal on a petition of coni* 
pioRiiso is a jud;rniciit within the nicanin" of 
6 307 (1)— 29 P R 1914 (F. B.) . See 29 C. 720 

(F. B.). 


V. OFFENCES NOT COMPOUNDABLE. 


(a) The offence of usinp criminal force to deter a 
public servant from discharco of his duly (S. 353 
r. C.>. 

Hat 331. 

(b) Tlio offence o! Toluwtatilj can&in[j grievous 
hurt, cannot accordingly be compounded. 

1 B. 147 See 1 L B 340 
(e) The offences of enticing anay a married 
noman with a criminal intent and of criminal 
breach of trust arc not offences which may be 
lawfully compounded 

1 JI. 191. 

(d) Where the offence disclosed is one ondcr 
S. 148 P C. 

4H.B 718. 


58. (dd) Offence under S 147 I P 0 — 11 P. H. 1007. 

59. (e) Offences punishable under laws other than the 
Penal Code arc not compoundablc. 

0 S 78. 

80. (!) The fact that the offence has been compound- 
ed Is not a conclusive answer to a charge under 
S 211 P C 

11 C 79 

81. (g) The ©ffeneo of Criminal breach of trust 

30 P. R. 1870 

62. (b) Offence under S. 380 I P C 

20 Cr 652 (Pat) 

63. (i) An offence nndcr S 452 I P C (even with 
the permission of tlie Court) —0 Bur T 137 


Vt. MISCELLANEOUS. 


34. Beopeaing a oamproiiise once elTeetod. 
—The accused was accused of committing house a 
trespass causing gricious hurt and being member 
of an unlauful asscmbli, but u as summoned onh 
under 8 325 P C and the offence under tliat 
KCction uas conipromised uitb the leave of tbo 
Court Tbc complaiuabt subsequently died anotber 
lomplaint and sought to revile the case ulleging 
that the terms of the compromise had not been 
carried out. 

ITtM— the petitioner could not again be prosccutol 
either for grievous bnrt or house-trcsji.iss or for 
being member of an uiilanful assembly, tbo 
common object being to commit offences which 
had been compromised. 17 C. N. 918 See 
Pmt 519 

05. Civil Suit for damages.— -A composition can 
bo pleaded ns accord and satisfaction and would 
bo a complete bar to a Civil Suit for damage* — 

C S 2S4 

06. Compounding of origiuol chargo no 
conclusive answer to a case under 
S. 211 I. P. C.-A Hid n charge agiiu«t )I | 
for wrongful confinement The Police rejiorttd 
the CISC to bo fal»e ami iijion failing tonpjwir I 


find prove his compi lint, the Mngistmto ordered 
Ins prosecution under S 211 I PC plomled 
that ho had eoinpnumlod the original charge of 
wrongful confinement, held tliat the compound. 
ing of Iho original cliarge was not o conriuslie 
Answer to the charge made ngaiiKt the com- 
plainant under S 311 1 P C — 1] C ill 
67. Contract to withdraw from the proao* 
cutioa is illegal and unonforcablo.~ffv>‘ 

S 31 of the conirait .\ct, For Ktighsli l.m mi 
the subject —-S.f n*i«<ltiiff hneu/ U’im'I i I tut 
4'»Cb 11.357 'cCami'hll It I) n3 

Aair/M..n . r.tr.r.t. (liKIl) 1 K li 5'l| (P A)- 
i:e ll'yiut 37 J P 277 3''9 Kieii in mil nilion* 
b.a<c<) on such cimlracls llic suit miv be dis. 
mi*sctl, although the illigiiliti i* not jiloaihil - 
Sevit t fftvwM (lApJ) 3 t/ II 731 

08. Applicability of tbo Section in Burma. - 

S»« Solificati.on J.©* 14 nnd l’» iVatol the .tOth 

June -line IhOS i‘t I j. 333 lliir C<el.- 

Kd 18'^*, HP and tlW. Ih. Si-ctlnn iIim-s imt 
appll in Kaihin and dun llitts when' tin- st'ctnui 
oppliing lo compnvitiuii ut offincc* ciMtKvIi<--t 
III AT-wf.ii. Htll Tetlrf /.'c/ul.iri.ui I nf I*-'!.', ain] 
I'Ata Illlll hVy.irtif|UN< \ of lh;si 


346. (i) If, m tilt* conr*o of nil I’lujiiiri orsilrul Ik fmo h Mngi'tnito m niii ili-lrn t oiit'ido tin* 
fTOcW »t I'mvinral M»k,. I rate im -i.Ul..-. -I..« n*. lira .-.i.l, im- ..p]., ..r. t.. linn I.. n.rranl n 
I case w liich he cannot diiipo*© of jirC'liliiptMiii tli.at lilt* i' t.iw w lii< li rJnuilil !»• tt nil ur ciitii* 

ailtfil fur tn il liv siitiie otliir Jlm.'f'tnitv III AIM li I‘« eliill »tu\ Jinan-.liiig* nirl ►tilitmt 

he ca-e. willi a Iniif ix’jnirt cxpl liiiiiiw it* ntturi'. Innm il igi*lr:ilc !<• w l.utn h,* i< *Til>>nliii.i(e 
f 1" Mieli idhcf MHgi'lniti'. lia> ill!.' tin* l>i»lrt' t .'i igJ'ii iii* ilii« 
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(2) The Jlagistrale tO mIhhii tlic ca‘-e i- sulmiitlnl mav. if mi cmpowcivd. eitlier try 
tlie himself, fir refer it to any l^lngistiuto Kubonliiiate io liiin liiai’ng jurl'dlcthin. nr cdmniit 
the accu^-ecl for trial. 


Notes. 


(1) Prelim inart/. 

1. Procedure embodied in Ss. 340» 317 

and 340. — The powers of a 5In;ristrate, who haa 
taken a wanant ease on Ins H)o for trial, are ns 
follows : He may tn it himself if ho has juris* 
diction, ho may, if he thinks he cannot intlict a 
piopci sentence, act under S. 34G orS. 3t9nni] 
send it to a higher Magistrate, or he tnaj, if he 
thinks fit it IS a pioper case for scsNiona, com- 
mit the accused under S 347 or if he has no poncr 
to commit, scud it to another JIagUtratc to commit 
under section 34G — J’ei .Vojner J. in 42 M. 83. 

2. The Section does not apply where the 
Magistrate himself has power to commit 
— A Magistrate of the fiist cUis, who is holding 
an enquiry in a case of dacoity has jnrisdiction 
either to commit tho accused to the Court of 
Sessions or to discharge him He has no authority 
to make over the case to a District Magistrate, 
who IS a Deputy Commissioner spoeinlly cm- 
poivorcd under S 30 to try such cases But 
the High Court did not interfere as the occused 
had not boon prejudiced by the trial [7 C. X. 4o7] 

8. S. 346 applies to European British sub* 
je 0 ts< — There 18 nothing m ch. XWUI. of the 
Cnm Pro Code which excludes the application 
of the Code to Tlnropean Bnlish subjects — 7 X. 
83 See Pnnsep's Cr P C. 14th Kd. p 419. 

4. Duty of subordinate Courts.— Magistrates 

*■ should note that it is an evasion of law to treat an 
aggravated offence as an ordinary otfeuce, and thus 
intioduee a dilfercnt jurisdiction or a lower scale 
of punishment When the evidence discloses a 
circumstance of aggravation, which makes the 
offence one cognisable by a higher CWit, it be- 
comes the duty of the trying Magistrate to use 
the proper procedure for seacling the case to the 
higher Court 

13 B 102 1<} B 340 (34d) See 2 Weir 421 • 
-420 21 5 W 11 03 '1 0. h 434. 

Note. — If a second class Magistrate trying a theft 
case tliiilB in the course of trial, aggravating 
circumstances (eg breaking of a closed receptacle) 
converting it into an offenci' winch he is not com. 
petent to try or requii mg sei ever pimishment than 
he can inflict it is hi« duty to submit the case to 
the Magistrate to nhoni be is sabonlinatc under 
tlii.(_ section or S 349 He cannot piopeilv clutch 
at jurisdiction by dealin" wjtJi theft alone. — 2 
Weir 120 


trial will not be set aside. — 
If a Court had power to tiy the offence of winch 
it had convicted tlie accused, it ia not nccessaiv 
lo i]tia«h the conintion, merely because the fact 
disclose a more serious offeoce, which the Court 
was'iiot competent to ti v, initess the accused has 
bccnjpiojiidiccd or Ihe i.temr iuaiJe>iuaie —S^ 
o 02; 4B R. 2G7 24 Bf. 075. 


0, Previous conviction.— Ill a clurgc of stcalm,' 
after com iction of similar offcncei, to cstuhhsh 
the full charge and to maintain a conviction, it is 
necessary that prciious comiction he provcii. 
Tlio Magislmtc ill such eases, will be jmliBcd in 
Inking uction under S. 310 Cr P. C — (‘Jl) A li'. 
200 

7. Magistrate, not competent lo try, cannot 
discharge the accused.— iVhcro a Jhigistmte 
finds that lie has no jurisdicHoii to try a case be 
Bhotibl not dKchargc tlic aLCiiscd, but should scad 
liim before a Magistrate having jurisdiction 

2 Weir 323. 

8. Submission after charge.— it is not irregn 
lar for a sccoiul or third class Slagistrato to fnitne 
ft charge against an accused person in a os® 
which ho has jurisdiction to try, though at the 


(^) Prorcilitrc on receiving the rerord, 

0. Case should be tried rfo- //ore.— ^Tben » 
case IS tr.ansferreJ from tlie file of a Magisti®^ 
who i» not competent to try it under K 
r. C. there must be n trial de »oto of the wliol 
ca«e, ond tlie whole of tlic prosecution 
must be recorded afresh. In sQch a ^ 

accused hfivo no power to waive th ir right to 
trial 4e noio The evidence recorded by * 
Magistrate from whose file a c.ase is transfer! 
under this section, having been recorded bv 
Magistrate who was not qualified to record ». 
cannot be taken into consideration by the Ma- ' 
tratc who actually tries the ca»e. Tho fai'o*'® , 
hold the trial rfe iioio in such a case is an ille?aM 

which vitiates tho trial and not merely an ir 

gularity covered bv S 537 Cr P C ,n,T 

106 1» L 1403. 91 P I* 1903 25 P. R 

17 C P. 159 : Sec 25 M. 61 (P.C.) 2 X P • 
But 12 C N 13G Eat 472 


Not0 —Xo waiver on the part of the party C ^ 
confer on the Magistrate autlionty to q 

manner not pi escribed bv the Eegislaiur® . 

J.4S_* 26 B 50 23 P. K 1905. 17 0 P 

Con 14 V,’. R 3. 


10 , 


11 . 


Tho General Rule.— The general rule IS 
the decision as to the mnoccncc oi guilt o 
accused person must bo by the Judge 
heard all the eiidence- IN. IS" J2 X 
10 Cr 637 (X ) 


Case cannot bo returned.— A c iio ha^l^ 
l»pou aubmitlcd b-^ « f.econd cla'*! JIn‘'i“trii 
the Sub Divisional Magistrate under S 
C,thc Biib.diviaional Jtngistinte held tl'“^ ' 
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I i«c wai wiiiiin the «ici'n.i rh*-* 12. Commitment witUotit fresh evidence.— 

juri«tlictinn amt retiirunl the j'ajK’fs to the *connd Cimimitmrnt nnilo ti» the l>v a AlnirK- 

cta'iS Maci-trate. Iffht, tint r» Mnpjstrate haMn}; trate avtiU' h«uUt the ewafetmt by lh5« 

jiin«'licti3n to whom a ci«e i« *itl>mitt*Hl nndcr section i« not illeiral hmu<e he ha« hiited 

^ SlGCr.l’.C U lioiind to ili«po«e of the ca«e m to os.iiiitne >h *ioia the witiio<«i'« e\ituineil by 

one of the way* pro«cnticcl liv that section l»at j the Maei«trite snlimittinir the in«e -12 C. N. 

.'mI. Ilat4'''l’ Fec4 M .'127 ’ I t-W lint .«.v Note No !>al..ne 

347- (f) If in nnv iiiqnir\ licfoi'e si Ma"i«tfnto. or in any Is i il Isi'fmv a Mnijistfate 
Procccloro when, after commence. ‘•'itninsr jndwnient, it apiioaiN U> Iilin at any stli;.* of llu> piii- 

rnent of inquiry or tnaMIasn'Inte ccodiiiirs that the ca«c ic mu* iiliich oiiijlit to ho tvio<l hy l)io 

finds ca«e shonlil he committoil ...... ** i . i pi i . * 

( i>nrt **f >'e««:iim or flis;li Cmirt. anil if ho is otiipinioroil In ooniinit 

for tri.il, he shall stop further prneccilmws ami commit tho acc«so«l umlof tho pi>*i isiiiu>s lioioiiihofoix* 
cuntained. 

(5) If such irnsristi-ato is not cmpowoml to commit for trial, ho shall jn'oeeod niiilor 
section iUG. 

-7*J'oj»o«ci/ rtJilcjiifjjjciiN to the serfioit , — la sut' section (I) of section 347 of the iniil Cinlo. Ihc wonU 


‘‘stop farther piocecdinffs amV shall bo onnttcil. 

Not< 

1. Object ofthe section.— The «ection apphe* 
onl\ to those enqiiiries or ttial* which hare been 
started by the Magistrate ludi lf‘e intention of 
conchiiJing them liiiiiffi/ and then at some stage he 
becomes satisfied that the original intention was 
innpppopnato and tliat the case was one winch 
ought to be tried by a Court of Scsnan The 
words “stop further proceedings” cannot he ' 
arnilcd of to «hortcTi iiroceediiigs oommenecd 
under chapter XVllI, hilt ohrioiislv refer to pro. I 
ci'cdings in n trial which the Magistrate has j 
stnrteil w itli a i lew to trv them himself— 0 1. II ' 
120 (I*. B.) [/;ol,/.isan J per contra —*1. 3«7 
applies to all inr|tiiriC8 wlmtcrcr ] 

2. Scope of tho term "ought to bo tried.”— 
The words “oucht to he tried" in B« 20“ «nd .TIT j 
Cr P. C. it has been held, must be read with 8 
2>t of the Code Thus a ease which tho Magis I 
trate is competent to try should ho committeil 
nl«o one in which in the opinion of the Magistrate 
he cannot inflict adeqimtc punishment (411 It 
85 20 Cr. 07 (N)] A Magistrate who is com- 
patent to commit to the Court of Pessmn can 
commit to that Court both eases Irhhle esclo* 
siioly hy that Court and cases whieh in hi» i 
0111111011 ought to ho tiled hi that Court There- I 

,* 1-. p 1,71 0 I 

a imillat of a 

. • of Ressioii I 

IS not illegal iiierch heenuse the eommilting 
Magistrate is himself empowrml nnder 8 »> 

Cr. P. C. totn the ease (fl Cr. 117 (N) ] 8 317 

Cr. 1’ C .h»-» wnl Ifftrirl the orvni.ft" ofi which n 
Magistrate should nrn\e at Ins cipiti.on loeommit 
0 rasp to want of jurisdieiinn in himsilf nr to his 
inahilitv in Ids own opinion to senirne.- the 
neeused ndeqnateli. Knn where hn c*ii 
the tnaaitniim sentenee for IheelTr i.ee.he may still 
commit the aeriisrd to the C-urt of *e**i..i, or the 
■ High Court on sneh grounds a* e.'««;Jien»e I 

fi. as cftn.r eri..«i or the ease Is ing a /f see r. tv 


tiiol hv 0 Jaiy or witli the aid of assessors |3 ^f, 
M(.TC 415 1 M Ss.OFil. 2» C 12') (00) A N. 
28 fi \ .1. P8l) [),ss ] 

3. Not©.— It has hern repeateillj In Id that w lieu a 

ra«c IS well within the power of the .tlng|striit4 
to pnmsh ndeqiialeli, n eommitmeiii ti> tho 
Sessions IS illegal [ (iVi) A, .N 2S (1 A .1 list), 
2tC 420 8 8 2J 11 It It IK III l» It 1017 J 

lint n case mn,i he eomiuitted on the grinind that 
the opimsite parti hiiiing hern coiiimtttrd nli'eadi 
the two eases against tho two sets of rlolera 
ought to he tried hr tlie same Court hi ufonf >i 
eonihet of lUri’nxin [13 1* It llUi) where tho 
ooniplamt refers to distinct offrncea some of 
which (ns against some ne< used) me liinbio es. 
clasisely hytlm Mngistnile and otlieia trinhle (ns 
against the remaimiig aeeuseil) hr a Court of 8i s. 
Sion, n Magistrate has a discretion to enmiiiil tho 
whole case (21 Cr 7l'l (**) mi the niinlogv of the 
eases reiHirled in 11 C lit 3l> 'I MVt ] 

4. S. 347 duos not enable Magistrates to 
deprive tho accused of his rights.- A 

Magistrate eannot treat the nffi nee r'iiii|i1aiiieit 
of a* a mini-r offi i.co up to ihi- stage of rrserr 
log his judgment and thru tiini round mid 
commit the ease on a g-mie charge after d' . 
prising the nrruicd of any (;f the rights eon. 
ferrml «m him hs Chapter .Will, (l’» Cr 3'/J 
(M) fi I., II in (P. 13 )1 V Magistrate arts 
Nffril Sierr in trsiliga esse pme i /.ri,. tnshle hy 
a Court of Hesilons an'l in intlieting runithmeot 
on a jiiinnr charge— [I 0 I. Ml list Tsj ji, 

C Ml I* 'V II. .’i] 

6. Scope Of the term "at any stage”.- A 

Seeond Class Msgistrole who loL r»'/ni»snee if 
a ease under h JTdandoll I 1* C.tfier Iranng 
the eTobfirs* of the pros.-etili<-n wilnones. frane.] 
a rtarre und'r 8 8’>t I I* C , |/>4 t) e aern«e.| • 

plea, allowrj lie , rfisevnli lO irilnes»v« t, 
rr<*st.es*mine.l ant Ivsr-I llv nil'Er#- f f 
ilrfenee aer.'T'lior to lie jr-vo-tire pre«vrilv| 
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in Cliaiihi .\K! Cr. J' C. ftji‘ Iri.il of n-aii.iot 
(.ait'® and lonenod iii(l"niri)t, liut mstpful of deli* 
jiid-rtuent on t!ii’ diarfre nmlor, .s :iS{, tlio 
Mjgi«trate fiamcd a-tJinrgo »mdcr Ss. 37Gniicl 
511 and committed tlic ncciistd to tlio Se^^ion’i 
7/, /</, tliat c>cn at the Into stage, n Mngistmte M 
tmponcred to alter tJio charge nnd tlic 

cliaigo \\a« not cogniratdo lij Inin, tu commit tlio 
(.fi'e under R. 317 Cr 1’* C. to the RcHsions. — QO 
I. B 129 (F.B.)] R 3 17 empower? ft MftgNtniie 
iw arnj tiial tif antj ftiKjt of the procmJiMy/t when 
he mahes np his mind to commit for trial, to flop 
liiithei jnu(rpdiji(7«, and commit the ncctiRcd. A 
Magistrate ' * 

feme witne- 
rtop farflin 

to the se«si ^ ‘ _ • 

VI II 'I be ihiiie tr/ore siiKjii'ij [.*» W'.R.hl • 

Cl W B 70 17 W. H 2 I 23 W. It. n : 11 C. 12 : 
1 II It 3 7 B n. ()7i 7 A. 072] 


0, Scope of the term “atop further pro- 

C00dinga.”~’rhcrp is a diflcrcnee of opinion 
ns to svIiL-thci tlie poncr to “stop fintlior proceed, 
iugs” imi'Iii's the power to prerent llic accused 
friJtn f \erci»ing nn\ further rights he wonld he 
ciilttled to. cscept for the stojijiago la ICC. J. 

12 0 NMOI4]it htshcen Md that eren 
nfter tlic .>fiiglstrate has tnndo up his mind to 
commit, the defence is entitled to cras'-eicamiDe 
n witnesa for the prosecution remainiDS to be ex- 

omincd. In 7 M. T. M following 3'> CJ'tand 
disseiiUng from 20 A. 201 and 20 A. 177 it lias 
l.c«*n held that fi, 317 belongs to Chapter XVIV. 
nml is not goeernedhv the prorisioiis of B. 20S 
of Chapter Will. It follow* therefore that the 
nrcused is not entitled aa of right to further 
cross. pcaminc prosecution witnesses or to cxamioe 
defencp witness!* srho Imro been snnimoneil 
aircndi. (This new is opposed to 23 M J. SOS 
0 L. Ih 129 (F. B.) j 12 1!. II. 201 


348 Wlioot OP. liat ing been Pon\ iclcd of .in offence puni-lialilc umler Chapter XII or Cliipter 

„ . . XVII «»f ilie Itnlian Pcnril C(hIc with imprisonment for a term 

Tinl of iioisoiis prcMouslr connet. , , . , , 

ed of offences agiiiist coinage, atnmp. of throe years or npnftiils, is ngdili ficciised of nny oiience 
huorpropertr piiiiislialilo iiiiilcr either of tho>.c Chapters "with imprisonment 

for n term of throe years or upwards, sliftll be eommiltecl to the Coart of Session or High Court 

as the rase may he, nnlcss the Magistrate before whom the proceedings arc pending is of opmion 

that he can himself pa«s an adeqtiate acnteiiec if the accused is convicted. 

Provided tliat if the District Jlngi«trate has been inxested nith powers tinder section 30, the 

case mat be transferred to him iaslcad of being committed to the Court of .Session. 


J’roj>osef7 <f)iiciuhiicuti> to the section,— [fi Section 848 of the *nid Code elmllbe rcmuiabcrcdots (!) 
and in the 6aid saction, ns re-niimberod. after the wont “*liftir’ the words ‘‘if tho Jlaglstrato hr/oie irAo"' i» 

pemliHi/ 1 » satisfied that theic arc »i>fiehnl groond« for fommilliuif the orcufipiT' shall bo insertod, nad Wic tcoirN “fcr/lire 
t''fifl)ii the jii oceeJiHj* are ppudmij" 'b/ilf he omitted. 

(n) III <lie picn’iso to tUe *oid KCfion./br fhr iroids “Ibr Pisirift ifaj>»V/ole,” the wont* “tmv Jliiyfsfrate I'ft ili»f'’irt 
‘lioll be eul'titiitei}, 

(ill) To the same section the following suVsoctioa shall lio .addcil, nnmclj- — 

"(JJ When aiir person is committed to the Coart of Session or High Court nndor sub. section {!) any other person 
accused jointly with Iiim in the same Inquiry or trial shall ho simllarlr committed, prouded rimf the 
if he Ihiiilijif, KU^chiiii/e iiiefi other p'-ison tmdo section 205." 


Ifotes. 

,34S=S315 fI872l. 


1. Application of the Section.— If a MagistKiic 

finding the accused guilty commits him to the 
uiiclot S 34S Cr. P. C , tho conviction 
would, under S 403 Cr P. 0 bar the trial hy 
the Court of Session ‘‘It is not entirely easy 
to deal satisfuctonly with cases under S 348 
Tho Magistrate is hound to commit, if there 
ha* been a previous coiniction, of one of tho 
offences described unless he can adeqnately 
,,i , 1 - 1 . . nst either 

• ' before 

: ■ ■ • . . jgbether 

■■ ' ■ ‘ "viction. 

• to con- 
the ease. 


his poners enable liim to pass a sufficiently 

sentence. If ho thinks they do not permit, cit je 

commit the accused for trial or try hifp 

if they do not so permit, but tlie eridenee ‘ 

not warrant the discharge of the 
must frame R charge under S. 210 
and commit him for trial under Chapter A' • • 
—33 M 552. 

2. Who is a habitual Offondor witbip 
meaning of tho Section. — To 

lie 
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349 ] piiocEDrnE MirKN mvoi'?trate caxxot nss severe sentence. 


3. Scoond class Magistrate.— Whore the 

aceu'c<l hail scrcml times been prcvwaslr con. 
vietod of offences tinder Cimptcr XII or Chapter 
XVII I P. C , n second cla«s MnpUtrate pissed 
upon him sentence of six tnonth*it rijroroua 
imprisonment nnd lino of Us. 200 or m dcfanlt 
ono month’a rlporous imprisonment. On n 
reference by the District Mapistrtiic heM that 
nlthough tlie sentence passed by tho Mnpistmto 
was inadcuuate, lio iind full discretion under 
S 315 (=.S 3t^) nnd no nctr trni should be 
ordered —Rat 70 s (’82) A. X. 215 
[Noto.—Tliis ruling must be held at a discount 
in viou' of tho amendments introdoced into tho 
section by the Code of 1508. Sfe also 2 Weir 
■ 423 . 4 L B 282] 

4. ProTisions of S. 34fl to bo strictly 
followed. — Whore a person is charged uitban 

--v.» 1 sf-v-*— *- ^nd the 

, of the 

ideRuato 
.nything 

bnt to transfer tho ease to a District Magistrate 
ipeeially empowered under S 30, or if he is 
cmponcrcd to commit to Sessions, follow the 
proceJuro of Ch XVIII. of the Code for enquiry 
into cases triable by tho Couit of Sessions — 
r4L. B 2S2 OBur. T 213' See 2 1 1). 285] 
Where the Presidency Magistroto connoted 
under Ss 457 and 380 I. P C an accused whom 
ho found to be an old offender, Md that the 
JtoRlstrato should hare acted under S. 318 Cr 
P 0, ami committed the accused to the High 
Court IRitTOtj 

g /%AV>nHaf-a ettAttl/l }m 




eupra, the trial must be commenced de note [K 
0 P 60. 2 Weir 422] 

7. Low value of stolen property no ground 
for refusing to take action.— Where theoc 

cased with two previous conrictions was commit' 
ted to the sessions on a charge of the theft of pro. 
petty ralued at Re 1 • and the Sessions Judge 
remarking that the Sfagistrate himself mighi 
hare adequately punished for tho offence, sen. 
fenced him to one year's rigorous iinpriaonraciit 
the High Court, in revision, held that the fact 
that the property was small was no reason why 
so small a sentence has been passed, that tbo case 
was one which was properly coranntted and 
altered the sentence to one of hve years’ rigorous 
imprisonment~(’82) A X 101. 

8. S. 76 I. P. C. must bo oftenor rosorted 
tO*~Tho Government of India has noticed tho 
comparatively small extent to which tho provisions 
of S 75 I P C. are nsed in the case of habitual 
convicts It has been remarked that the sentence 
of transportation for life is peculiarly appropriate 
in the case of persons habitnally guilty of offences 
against property, for whom ]ill life In India an* 
pears to have no terrors, bnt who might possibly 
bo reformed if removed from tho scene of tliciV 
crimes The Judicial Commissioner therefore, 
suggests a more extensive uso of the power con. 
fe/red by 8. 75 I P C— Oodh Cr Dig p 14. 

0. ProviouB coavictlon must bo stated 
In tho chargo.-o'ee 10 W R. 41 21 W R 40. 

10. Superior Magistrate oinnot romlt tho 
0130 but must dispose of himsolf.— .v 

Sabdiriiionat Magistrate to whom a case is sub. 
mitted under S 3tSCr P C cionot send it back 
to the Magiatrato for disposal He must himself 
pass such judgment as he thinks fit — n.at 473 


349. (/) WlioiHtcr a Jlngistmte of tlic Fccond or thinl clasa, liaun'f jari«iiiction. is of opi. 
Proc<'(l.r..l,onjr»Bi.ln,t.o«rn.>t '“•''ri''? "" C'M.irP tor tl.r pnr.rrolinn n.rl II, o 

pits sentence siifliciontly severe nccaseil, that the neenscU is guilty, and tint lie ought t'» reccise 

n pnni.lmiciit .llltcmit fii ki'i'l Iron., or mon- «e\or. tli.n. Hist wliirli sod. i. cm|).,irrml 

to inllict, or Hint he om;ht to he rcqiiiml to e.eeute » homl nnder .erlion ItW, he i.mv reeoni 
the opinion nml submit hi. prooce'lim:. nnil fortratj the iiren.e<l, to the D..trict J!.i','i.trnte or 
SiilMlivi..on.l Mnyi-tmte to "horn he i. .nl^nliinte. 

(’’) The Mngi-trnte (o whom the pTwcocilincs are auhiaiited may, if he thinks fit. 1 1 imiiio 

the putJ.ninl reran nnao'C.tiniiiennv.riliie..«lo hn. «lr.-.dr fi.en etnlrn-e ,n them... 

nnv rail tor itml tale any lorther e.i.lenre. iml .hall pan sorb jirJt.menl. .rntrnre or onlrr in 
the’ ra.r a. he thinks lit. ancl a. .. am'rf.ni In la.r 

Trot uleil that he shall not iiiflirl a pnm-l.m.nt more serrrr than he 

TiTuler seclitms I'J niiil .‘hi. 


i« vnpiw«-re<i |.i in^n-t 
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vuocLUi’iM. «jn.N jivui-sTiun: cvxxnr pa’^'* .stvhiiK .sKNrKS’ci:. 


«'<•//««. -Afloi f 


[ Soo. 

»(cUaii (t) uf section 340 tlio follo^in" suli section 


Proposed ((iHetiitinriif to thf > 
sinll lie inseitcil rnnich . — 

"Ct'O When nioir arrii<rd ttian one fire Itciii" tiiotl iogctlier ninl tlic Moffintmto conxiilcrs it ncccfsnrr to proceed 
nniler sub-«cclion (/J in d tn mil/ of «ncli .iCcnso«l, he ■liall forwnrtl all tlio nccu«oil who fire in opinion pnilh" 
to the District Jln^istMte oi Rub-ilnisionnl Mniri<tratc.” 

Notes. 


ft 10 (IS"-*) =S.277 (16C1) 


(J) Fridtmimn'f/, 


the iivti-ct tlint he s\ ill bo unable to pass nn aJe* 
r[nato kentenco if the neensed »9 Bwlltjr and 
simply svilli the intention of niabinc oror the 
co'r to the Distrht Mngi'ytrate tor mhaneed 
liunisliment Suck fines nouM moif piopfitv le 
talcH up in th^ liift initanee 6jf « Firtt Cla*i< 
Moyiitinte. Ihit s\hen circmnstances of ajrprata- 
tion came to light tn f/ie Mmw o/ « fii»c, neob- 
onlinnto Mneistmto may proceed with the ease 
(jiroi tiled thnl . . • 

tmeee, it h 
tually lie is of 

he should forward the rate to the District Mngis> 
trato to be dealt witli in the manner prescribed 
In the second parnprapli of thh section. — Punj. 
Cl Co Xo 21.30S0 (I. of leoo 

1. A. Scope of the term “order”.— “The 

Section goes on to direct that the superior Mngis> 
trato “shall pass such pdgment, sentence or 
order in tho case ns he accins piopcr, niid ns is 
according to law ” Dr the ordinara rule of legal 
construction, the general word “ortlcr” following 
tho particular and specific woids “jiulgment and 
sentence’’ ought to bo presumed to be restricted 
to the same terms as those words, and foeonipif. 
hend only auch ordert a* (lie Jinitl in fheir tjntine: 
and this construction seems warranted by other 
parts of the Code in which the woid “order" is 
nsed ill combination with the words “jndgnicnt 
and sentence’’ and in w hich it seems to be a mere 
expletive equlralent to one word or the other” 
[Pci 31 3!ehUle J Plnhey J. and' Saigent C. J 
ronciiiriiio]— 4B 240 (F.B.)! 1 M. 289 (P. B.) 
lb D 124 20 A 341 

2. Tho term “order” includes an order of 
commitment to the Sessions.— A District 
Magistrate ran pass in a case submitted nnder 
S 3 49, such Ollier us he thinhs fit nnd ns is in 
accordance w ith law, and he can conscfjaeiltly 

• commit the accused to the Sessions — 13 C .305 • 
4 n 210 (P. B.) 1 JI. 289 (P. B.) 2 Wcir 428. 

S. Idaglstrate to ■whom tho case is referred 
must dispose of it himself.— A Magistrate, 
to whom proceedings are submitted nniler 8 319 i^ 
not at libert J to rctiii n tho case to the submitting 
Alnpistrato but must dispose of it himself. He 
has the power to commit to sessions if necessary, 
r. C.I.. 270:4 B 210 (P.B.). 10 B 190 9M..377 . 
2Weir42Si SO A. 344 Uat 479 i 1 I.. B 124- 
141 • (’o« 10 W. n 50 . 14 0 355 . 1 M. J. 232 


[Note. — lie cannot return the cn'o on the ground 
that the suborihnate M.apistrrito hiiiuclf hns 
power to punish ndeijoatcly (Rat i79) or that flic 
referring Mogistmte should himself commit the 
ense to the Sessions 6 M. 377 . Rat 222, 479, 99S ’ 
FivCC L. 270. 

(?) The rcfcfritif/ Jifaf/ttfrote. 

4. (1) Cannot himself commit —Under the 
older Codes of 1872 nnd ISS2, jt was held that 
the hlagistmtc to whom the case Is refened by 
a subordinate Magistrate may direct thcfubordij 
iinte Magistrate liimself to commit thecn«canil 
that a committal by the latter, 
cuinstaiiocs IS legal [ffff (' 70 ) 1 JI. 289 ((F.BJ t 
<’87) 14 C. 355 I CSS) 2 Weir dSi?!. In (So) Ka 
222 : (’89) Hat 479 1 (’97) Tint PIS it )«s been held 
that a committal by the subordinate Magistrate 
under the circumstances is illegal. The law as 
etplaincd in the rulings cited in notes nos h 
2 nnd 3 above, favours the latter interpretation 
6. (2) Can himself charge the accused.- 

It is not irregular or illegal forn Magistrate o 

*• * — *> -I... »- « /-v-argo against 

he hasiuris- 
me of Irani" 
I of opinion 
the proceed" 

, Milgistrito 

; • B.) ! 9^°'’ 

T213 Hat 040). But he cannot 'try a case which 

includes n complaint of wrongful 

nnd extortion, but should follow the rule 

down in this section [t W. R 2S] 

6. (3) Cannot convict the accused.— A Ms^ 

trate of the second or third class i_n submi o 
his proceedings to another Magistrate to 
. severer punishment than he can .j 

IX required to record his opinion only, j .f 
legally convict the accused It i_s the da y 
the Magistrate to whom a ease is ’ 

pass judgment according to law— Rat. 3Si. 

7. (4) Reference in part.— wiiere th»re nro sever- 

al accused persons and tho Jlngistra'c 
opinion that only some of them deswv 
enhanced punishment he is not bound to p 
against nil the nconsed under S 2 

desirable that ho should do so [2 Weir 4 
Weir 429 ) 

rS) Toirrr/t and rt'oredure of the fiujicrloi' 
Maytdtrate. 

8. (0 Discretion of the Magistrate— .^ Sapej 

rior Magistrate, who deals with tho ace 
under B 349 is nof piechi'ied fiom acloig on 
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eii'iffnee rfforiM hy the (mliorditi/tfe ^<igt»trate 
or fiom adopting h\it ointtian. It h iu tlio discrc- 
tiou of tbo superior Mnpstrato to rc*ciamino 
witness'''! already csamiiiod by the Subordinato 
Mapistrato and to take further evidence Al- 
though the latter cannot rcconl n judgment against 
the accuccd who arc sent up for enhanced punish- 
raeiit, yet he is entitled to record his opinion, and 


6. (2) Bound to form his own opinion.— A 
Divisional Magistrate to whom the caso has been 
referred tinder S. 277 {—S 310) is hound to /orm 
huoica opinion mid judgment —(71) 2 AVeir 421 

4 M 233 • y Jt. 377 

Note.— A Head Assistant Magistrate to whom an 
accused is sent up for enhancement of punish- 
ment has no power to send the case for enquiry 
to another Jlugistratc. — (SI) 2 Weir 421. 

10. (-‘T *' • 


iijsuiet aiugisLiaiu was LOUi|a.uii« tv ivtu.u ...v I 
proceedings for suppljing the omission (2 AA’cir 
430] Dut he cannot refer the case back so that I 
the Magistrate may take the defence of an . 
accused who lias pleaded guilty If there is 
any need to take the defence the eoptnor 
Magistrate must do it himself [3 L H 275*) 

11. (1) Cannot direct tho subordinate Magis- ' 

trato to submit the case.— It is ta the 
diseretion of a iiibordiiiato Magistrate to send | 
up tho case under tho scetioii and the superior | 
Magistrate cannot direct tho subordiuato Magis- . 
tratc to send up the case to liim (2 Wcir 427 ] 1 

12. (5) Whole C380 is reopened.— AVhen? pro- i 

cecdings arc sent up to a Magistrate under S. 3in, 
the whole ease is opened up for him to deal ' 
with it according to law [Hit 3v0.9t5 20 Mys 
235 ] ' 

13. (fi) Cannot transfer tho oiso.— s 52S hat 
no npplic.ition to proceedings submitted to a sub- ' 
diM«ional Mngistmto under S 310— OS II “IP 

14. (7) Cannot send tho case back for dis- 

posal by another Magistrate.— s 3ii*cl2 
of the Coilo jiicniis that the Mngistmte to whom 
a reference is unde nnv such Imnl onl«r« 

ns lie thinks fit He cannot in Ins lorn disjKwe 
«)f tho case liv sending it back to nnotber Magis- 
trate —,{fl m’ 470 4M 2-13 SevO M n (*pr)ii 
2 Weir I2J Cr It 7 of H 2 05 


16. 


10 . 


Who cm act under S. 340(3). it is uuiy 
Hie Dislnct Magi-tmtc it the Sub diTi.joral 
M«gi<trafe who has jiiri»difti<’ii to es«rciM the 
pow rr« nientinncl in psn 2 *'f ^ «■ to |a«« 

such judgment, si ntrnee Or enh r in tie as 

he thinks lit — 1*« n "IP 

Procedure in S. 340 is unsuitsblo to 
cases triable suromanly.—Thv pron-ODre 
prewnl..-^! in S ttf i» nriu'ishle t.i *-»»es tricl 
.umtinrily nnd that s.x-li.ti «1.« i.'t antl.jjse 


any Dench of Magistr.ites to refer a -case for 
higher punishment — 4L H 277 
17. Procedure in submitting a caso for an 
order under S. 106 Cr. P. C.— if a Magis- 
tratc of the second or third class be of opinion 
that It 1$ necessarj fur the accused in a case to 
be bound dow n under S 10(5 Or 1’ C , h© must 
refer tho whole caso to the proper authority 
for bull to pass the sentences. It ts not open to 
eucK 3[agi»trnte to pats any pait of the sentence 
htmtelf. 35 C lOaS 11 Cf. 170 (C) 21 C 622 i 

See 35 C 4.14 21 P 11 1005 : 6 P. It. 1007 : 

7 P R 1909 

13. District Magistrate cannot act under 
S. 349 (2) on appeal. — The accused person 
was sentenced by a second class Magistrate to a 
tine of Rs 25 on each of the two connts under 
Ss 147 and 325 IPO On appeal the District 
Magistrate altered tho coniiction to one under 

5 147 only, reduced the fine but ordered under 

8 349 that each of the accused should ctecuto n 
bond nndor S 106 Cr. F 0 to keep the peace 
for 3 years fWiI that in the circiimstancca he 
was not cciiii]>etcnt to make tlio summary order 
allowed by S 349 (2) Cr P C.— 7 P R. 1909. 

19. Duties of tho Superior Magistrate.— 
AA'here a Magistrate of the second or third eh«s 
submits a case to the District Magistrate with 
lus opinion, the District Magistrate slioiild not 
confine hiiiKelf to considering wlietlier the 
Magistrate's deci'ion is manifestly opposed to the 
evidence, but should consider the whole ciidcnco 
and pass a judgment stating tho points for 
determination and tho roasons for his 
decision. [Rat C-IO] He cannot quasli the 
proceedings of the subordinate Magistrate but 
should report the proceedings to tho High Court 
under S 43*5 Cr 1' C [UP R 1900] lint when 

6 Magntratc acts irregularly under S 31'*, it is 
o|>cn to the District Migistrate to lake tho enso 
vii his own lile or to transfer the case to that 
of Bonio tirst class 'lagistrute, tlic protccdiiigs 
in cither cast being taken dc n nu [2 Weir 122] 

(•/) MhctUttuiuiio Itiilf. 

20. ReforoDca by a Magistrate not om- 
powerod to doal with tho ciso.— A sixomi 

class Atagi«tr»lc ronrictrsl iJie acrusei] nn-l. r 
^ 400 I P C and submitted the cate to Hie 
Ih-tnct Mngi.triit. un-ler P .tPiCr 1* C IhU 
ll.at lliv hitter was nrr ompstnit lo ncrs'pt tf.e 
Inal as legal aftir Ilsi iiig come tu Hie conclusion 
that the f.fr< ncs> ounmitte.l was one iind. r S. 4'ri 

I r C Hr should law hct.l that 

class Alsgistrate had n.> jur>s.lictioii to Irr the 
■CS.OV.I for that .."i lie and slm.jl | trTOtcl 

the wl.s.le pnarchegs as Sotd under h iTil 

Cr. I* C [1 II It. 27] AM.ere howerrr lL« 
aerus.-d was e'ti«irte.| tind-r v. 4 >; ,nd 4J7 
1 r C Is HeAs.i.iacl Ma.-i-trat. wj o .uh-ni't--l 
IlM-cas. uud'r" 31'lai.dlte District Magislrate 
IcM tf a* t! r <<•, tee w». «-.e j r,-. riy [ jt 1 . 1 able 
nnUrS 4-*' I! was h. ' I Ha* tie |ps-eedir*. 

sure w.' wit'ir s.it»<-a! jur...l(ti.n »• lie 
Msri.lrale C*--.'! He cas. |., 

I«e •see- ts sr I t** 5.'.. .ira*e sl..,’ J 
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if he thinks fit, biuisclf comajSt ttic case 13 C 

305 [1 Jr. 269 (P. B.) j?] 

21. Eeference must bo for ono of tho 
reasons specified by tho Section.— A case 
j\as submitted by a third class MaRistratc not 
bcraufc lie could not pa^a a scrcro sentence bnt 
booaiise one of the parties was a Mr. Oatosh and 
he thought it atlr,sablo that tbo District JlnRis- 
trato should himself deal with the matter, hfTd i 
that the reference as illegal as neither R. 34^ 


22 . 


lie IS clearly competent to inflict a scrcrer 
sentence than he proposed. fPRil v V wi . 
See 12 P B. 1903] 

The provisions subject to S. 348 Cr. P. 
C.— The provisions of this section are Biihject to 
tlip eipressproMsion of S 348 enpra. When the 
accused m an old offender, a second class Ma^is. 
tratetinngthe offender aboiild commit him to 
the sessions, unless ho thiuks that he can himself 

punish adequately, [a ITcir 423] 

23. Proceedings not authorised by the boc- 

tion.— If a jragistrato not duly cmponcred 
passes a sentence under S 349 on proceedings 
recorded by another iragistralc, bis proceedings 
.isll 1» raid fit. ISO cl. (1)1 A «r.l eUtj Mwt 
trate cannot make n, reference under this section, 
thoagli the District or subdivhional JIag»^fratc 

[7 A ^414 (P. B.) S« 7 A. S53] And tho section 

WOnM no* *1. i .• »• . 

. the 

act I 

A*. x» «i,j luupiocced. j 


mgs of the JlagNlr.ite to whom n case refer 
under tho section is sent for cnqiiirv is loiil no 
S. 630 (() ir/rn [(’03) U. B. 33] 


such judgment, senlencc or order in the case 
he deems proper and ns is according to law 
has no power ts order n new trhl by a Court 
Session or nny other Court, unless he considi 
that an offence has been committed which v 
not within the jurisdiction of tlio jragialrate 
whom tho trial was held [Ual 130], 

26. - 1 » 1 • ' • • ir 


Mvin ofiuie me Jmgisiiuiu lo wiiom mo ej-c 
referred under this section, sneh proceedin 
being, in fact, n continuation of the proeeedin 
before tbc referriug Magistrate [7 W. B. fiSj T1 
right exists although the superior Magistrate do 
not examine the parties or recall or csimme ai 
witness, who jii.iy haie deposed in the case, m ■ 
much as he is at liberty to contend that do eai 
. hiis been niado out ogaiust him and tho stiperli 
Magistrate may, if be thinks fit, pass an order ( 
discharge or ucquitlal [7 1) H. (C. 0) 31] 

26. Appeals. — An accused person dealt with undi 
S 319 (2) is n “person convicted on a trial” hsl 
by tho JIagisIrate within the tncouing of S. 40 
Or. P. C, [ffec M. H 0 Pio. SO-fi.’fiT] IVlien 
District Msgistrato Invested with special powei 
under 8. SO supra, passes a sentence of S years I 

? 3., r- . . . ..1 _ ipit 

Coal 

D. 53 


350 C.^) '^^hpnetel■ any Magistrate, after Laving lieanl and reconletl (lie whole or any 
Courietjon oi commitment on evl. cvklence in an infiuiry or a trial, ceases to cxemse jaris- 

succeedctl by „aoll.er Jbgislmle ivbo 
"'ho exercises such juriscliction, the Jlagisti'ate so Sue- 
cec mg may act on the evidence so recoixled by Lis predecessor, or paitly recorded by Iiis pie- 
t ece^soi and p.irtly recorded by himself • or he may le-snmmon the x\itne'sse‘. and rocomraence 
tlie inquiry or trial ' , . ■ - 


Pi-ovided as follows : — 

(^) in anj trial the accused may. when the second Magistrate Commences his pi-occediiigs, 
liemand that the witnesses or any of them be re-summoned and re-heanl , 

(1 T.-? ’’I" magWrale' suboiilinalo to llio Disliicl JtiigMrate, 

.. f'feistiate raa\, w'heilier thei^ be an appeal or not, get aside any conviction passed on 

exulencenot wholly refolded by the Magistrate befoie whom the conviction was held, if such 
istrict Magistiatc is of opinion that the accused has been inaterialh prejudiced thereby, 
imd may onier .i new inquiry nr trial. * 

.,f? ^’othiiig in this section applies to eases m which pipceediiirrs have been stayed ondei 
gtftmn .{to. ^ ® 


CONVICTION^ ON EVtDKNCi: PAElJLY RKCOItOni) BY l*REt)ECESSOR. 
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356] 

Pl'Opo^eit to ttiv MCrllotK — *ul>-seitioJi (3J ot fiSCtion35Dof tiic said Code, npcrlhe 

fji'Ci “316'’ the icoids '' or in tchidi proceed ingi halt hetn tuhmitfcd to a t’lpenor ^tagislralc utnli'r ifclion 349" ihaU 
ii« addtdt o'ld after the tame suh-eection, the following shall tie added, oainfly i— 

“(SJ tVTieii a ease is transferred under f fie proxisions of this Code from ouc J/agistrato to another, the former 
shall be deemed toccaicto cserciso jiirisdiclion therein and to be succeeded by the latter nitliin the meaning of 
sab-section {ij, 

{4) The proitfioita of thi* section fhatl ujipfif, so/m os si-iy Ic, to P‘oeeediiii/4 before aiKj Bench >./ constitulcd 

iindtr section /5, ir/iOiein the Jfnyi«tiflte« sitting together luunj/ pioceeeing aie not the a'xmc (i» those leho iieic fitting 
together «( the fns’ hcaitng thereof" 


Notes. 


1, OtfJfctoftlieSfCtfoii, . 

i. Object. — The right of claiming a trial rfe noio on j 
the transfer of a StagUtratc la giicn to nii acciiseil j 
person m older that ho maj hare the eery great . 


2. The Seotlon should bo strictly intorpro* • 
tod.— The general rule is that (he decision us to i 
the innocence or guilt of au accused t>crso» mu-t 
lie hy the Judge who In* heard all the cridciicc — 
r23W H r.9 2.1 C lUl- 1 K 187 12 N M6 

Viej D L' It 118] S 330 Or 1’ C lotroduies un i 
csceplioo to tins general rub and (he cxctptioo > 
ahouhi not rcceiic a more extended mterprvtation 

' ' ' >ir [A lili^ra) 

on the pro'i* 

. • .' ) 39 0 791 

W A. bill J. f 

?. ApiilicutlnnoftlifSccttoii, ' 

Moaulog nnd Scope of “ ceases to oxor- • 
else jurisdiction — 

8. (ni Transforof tho case under S. 628.— 


4. (<>) Case withdrawn and referred to 

'--‘I v«.,;,tratc 

■aring, 
d the 

■ )f tho 

connsel for tho accused, apjiointcd another Jlagis. 
troto to trj the case /frMthitS 3X) Cr. I’. C. 
njinlicd to proceedings bcfoio the latter —39 C. 
781 . Con. 1 L. B 301 

6 . 


iMo t-Nj 

0. netransfor of tho Magistrate before diB> 
pojal by tho succaasor.— tVlien on the tnns. 
ferof a Magistruto, a crimunt case pending bo. 
fore him is taken up by ftncithcr Ifag/stmtc and 
the trial i» started .te n no. tin- |.ruiie-ling* which 
had olrr.ad.' taken place bcfnu' the Jliigi«traic nlm 
1ms been traniferred arc n iix-.) out mid Sir .T.VI 
<if the Crutiitidl I’nKC’tiiiv Cu-ic gnix no juris, 
diction to »uch Magutratc on Ins rctninifcr to 
(hcdi'trict to piOMx'd with the Innl from tho 
point where he Imi] kit it. 

1 r«t T 32 2.) Cr ais (!*al) 

7. Power to try after making over charge. 

—.V Jl.igutnic has no junsihi’tiuii in irr a ca.>- 
after hss-ing mado orcr rharg<' of hi. duii^ t<* l.ii 
succ-sor H Cr 21'l (V) S.r 3 \ >11 (F.B.) 

ty \ nt loc P 13 
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C Sec 


vr A\aii.uit use, fti linxc tlic xMtoesses recalled 
at.<l relicanl. [21 Or. 102 (M)]. S 3>0 Or. I’. C. i 
H iu its tciuis xxidr. enough to cover rrerj trial 
or enquiry under the Code, and the proceeding* 
under S 140 is an enquirx. bccio^e in it the ; 
Ma^'istratc's duty is to enquire who is in posses* 
Sion of the disputed nrc.i. [3“ 0 812.13C. X. 
120 ] 

[Noto. — Killings to tlif same effecl nnder the old 
Codes arc. (7U) 4 C. h. i'2. 23 VMl. 62.24 
^V.K 52. 

10. Tho Soction does not apply to Bench 
of Magi3trates.-*-s 350 docs not apply to 
uses tried by Bcnclics of Jlagistrates There 
i' no provision uf law w hicli provides for a change | 
in the coii'^titution of Denches of Magistrate?, 
find la tho ab'cncc of any such pros ision, it must 
be Itelil tliat only tiio«o Magistrates .who have 
iirard the XX liole of tlie evidence can decide the 
ease SI. D 4f>3 i 12 C. o5S . 20 0.870: 23 C. 
li'l (18)3U.B. llSi ISM. 394- See 18 C. K. 
394 13 C L. 212 

11. Noto per contra. — xxhcnacase is thus refer- 
icJ bacK under this rule (Rule no C framed by 
tlio Uengnl Oovcmnxcnt. Si'c Not 030 — dated 
30 1 ’14) to tiic Sub dixisional officer, theproxi- 
•ions of S 330 Cr. P C. npplx tothcia«e, eotlmt 
tlio Magistrate does not act xntliout jurisdiction 
if in tho absence of any demaadfor adenoio 
trial on tho part of the accused lic hears argu- 
ments and passes judgments xxitliout holding a 
df »i«>i.» trial.— 10 Cr. 312 (C) Stt 4l.Vll0i 
17 0 C 112 

12. This soction docs not apply to Sessions 

Judges.— \ Sessions Jndgo cannot act on evi- 
donco recorded by hia predecessor m officer. On 


[Note. — A Sessions Judge hnnog a case in one 
Division is not competent on transfer to another 
Dixisioii to pionounce judgment— 20 1’. K. 1879] 

13. The section has no application tofur* 

ther enquiry ordered under S. 437. Cr. 
P. C. — IMicrc a fiirtticr enquiry is ordered to 
bo iii.ade under S 437 Cr P. C by tlic Magistrate 
xxho has nlrcaOx tried the ca-e, he i# entitled 
to act upon the cxideneo nlieady recorded by 
liim . but xxhen the case is tahen up by tbellis- 
tri<.C ^[agistritu himself or font to another 3lagis- 
triitf the cxidence alrc.idy recorded raunot be 
treated as cxidonce in tlic further ci»«ioiry such 
n Magistrate ought to tahe op the enquiry from 
tlic T< ry begiDning. If he omits to do so the 
irro-uHiitx cannot be cured t>v the consent 
of tiio accused —7 Diir It. 19S 00 C 192 : .Ser 

C .\ 3f>7 

14. S. 3SO applies oven when no evidence 
was recorded by the predecessor.— \ 
'liiiri-tritp xxho Ruceceds nnotlier Magistmte in 
his ultic- l.i« pi.xxer tin.hr 8 -Tit) Cr 1* C to 
try a ia«i* m xxIikIi his pretUte«sor h.is i«'ue«l 


ptocess and linn granted n formal adjournment 
but lias no recorded anx exhlencc _ In a case 
begun hr a Magistrate continued bx his successor, 
' 'the litter has jvoxxcr under S. I9l (1) and (b) Cr. 

, P, C. to issue process for the arrest of an accused 
j'crson against nhoin no process xxa8i*!oedby 
the predecessor. — Itat C>2 

16. Tho Bcopo enlarged by tho Code of 1882. 
—Under the old Co-lcs, (s 32s of tho Co-lc of 
1872) it XX as held that the section apiilieJ only 
' when tho evidence xxas jnrtly (lad "ot I'-JtO'h) 
recorded by the predecessor [Sto 24 \V. 1!. 1-. 
23 AV. H. D9 : See also 7 1’. K. 18S4 The Code of 
1882 a-lilcd the worxis "the xvhole or any pirt cf 
the evidence" to meet the cllect of tlio-c rulings 

{JJ rvacticc and ri-oeednre. 

16. Is it necsssary for tho Magistrate to 

ask. the accused,— S, 330 confers the nglito 
tho accused person to demand tliat the xritncs'cs 
be recalled and the trial be held ifr noio and oo* 
not actually prescribe that tho Magistrale shoa 

ask tlic accused if lie wished to exercise > 
Where tlicre xvas no refusal but only an 
to enquire froni tic accused xrhetUer he 
to exercise the rigid reserrcil by proxi«e I'J 
to .8. 330 and the accused had not been ii^- 
riallr prejudiced nor was a fiilorc ” 

aioned bv the omis>-ion, the error in .?5x 
was held to be cured by 8.537 Cr, 

V. D 151-3 I*, n. 1903 .0 r. K. 1884. 13 b' 
350: 24 w. K. 12: 40A. 307« I S 113 

17. [Note per contra.-"l8 is the d<ity et tie 

Magistrate ns a matter of practice ... 

nceused and to record m tlio , . 

fact thnt thex hare been so informed [(oi' 
U.B. 1.87] Althongb the liw does not sp«iB 
tally reqntri* it, xet m the case ol 
.r;.an.e«N(fe/e«,h.f and who are 

ant of their strict nght«, it is desirable t 
Magistrate xxlio continnes a ttial 
Or. V C. should inform the aecoscil of ‘i^i 
right under tliat section imd *honlJ reeo 
f.ict that he h.id done so and the reply oi 
aec«5xd[lL D 248:2 1 1J.2»7.] 

IB, De novo trial must be held on 

— Where an accused .demands thu^ .„,.nn3 

witno'ses he resummoned and reheard the 

Magistrate must adopt tho second 
conr«c and recommence the the inquiry o 

2 I. R 17 : 9 I.. It 92 3 P. It 190i]. • 

19. Bight of accused confined ® 

only.— A “register ease” or jirelimmary i ^ 
into nil accusation of an offence triable esc • 
b, .Court oI bo..ro» not 

cliargc is franml, but an iniiUiry, and t 

not proxided for bx- jiroxiso (') t® • • 

32 JI.218 : 14 I'. U 1903 _ 

20. Befusal to recall witness is 

An nccascd jurson c.innot be said to ' 
l.x« right of haxiiig the ca«e hc.inl dc 
Pioxi.o {.i) bcaii.e an intcrlnciitery ai-pb ^ 
for rnforclng the attendance of JL,,] [n 

i.is iieen nnde and granted bf foje thxUrn . 
ns much a* such inleihtiiiforx i 

void ti> liavo been nnde at llie trial I<ut I’of' 
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trill nml witJ) a tlio trial. pioiwr I 

Mine for tlic accu«o<l to maVo ineli an nppheation 
is .IS soon n« tlic trial cimnionee- Ijcforc tlio [ 
MachltTilc “ * • S Cr. 1’. C. cjtriHfit can 
the defect in tlie proceedini?*' liy U'Kou of the i 
Jlapi'tmtes' refit'll to rctninnum a«<l rehear the 
jTjfner»cs in confrrtrcnlioii of S H'lO nroiiro (rt ) — 
2d C CS3 

‘21. De novo trial must be hold on transfer 
under S. 348. — wiierc n case is transferred from 
the tile of a Ma;ristrate who is not com)>etcnt to 
try It under S 310 Cr 1* C there mn't he n trial 
dc noiyi-of ,tho n hole cn'c, and the whole of the 
,» i,„ Tv> sniah U , 


taro pAt \V lO.nir I- 15)05, 2>r H l«)5 . 
SceCl*(»). 

22. Meaning of noro trial.— A dc »om> trial 
means n trial in which the proecedinRS ore com* 
mcneed from the tcft hcfonninp It »* thcrctoTe 
no compliance "ith tlio pronstona of this section 
to merely read out to the mtocsses the state- 
ments made by them to the first MaRistroto and 
to permit them to bo further cros«-cxnniSoe*l A 
froali charge must ho framed and the accused must 
bo exnmlnod over again hy the sacceedmp Magis- 
trate [Ob 11 92 12 0. N* 13S S«12DutT. 55 
13 IV 11 40 

23. Magistrate who elects to reoommonco 

OQQ^uiry cannot act under S. 203 Cr. i 
P. 0.— A Magistrate examined the complninant I 
and sent the ea'o for enquiry to the police, who j 
after inrcxtnrntiaii sent up the case for (rial i 
5 ho Mnpstrato their examined the prosecution 
nitncB'cs iind the neeused, framed a charge look 
yhc dofonce of the accused and i«*ne processes 
for the attcndxnco of the witnes'cs for the de- 
fence. lie Mas then succeeded by another | 
Magistrate who elocteil to recommence she trial 
under S. 3'i0 Cr. I’ C Jfchl, that haring done i 
so, honns net at liberty to repanl the exscss 
having been brought down to the stage contem- ' 
phlcd by S. 202 Cr P C andtodismi's the com- 
plaint under S 20.1 Cr 1’ 0 lie was l^nind to 
resummon the witnesses nad re-eommrnce the 
trnl as provided hr S 300 Cr P C— 7 C P 30 
See U P 11. ISkM ’SS M ;,S',. 2 I. W. 12M I 

24. ProeOSS foo-— 350 gives the aeensrd an , 
nl.soliile right to have the witnesses recatle.! and 
ge-oxaminiHl Ko condition it imixised, and it is 
tiotwilhin the cottipeicnce of the Magistrate to 
I. quire him to pay piwss fees The roles for 


l‘ n? <f \ ..I 11 of il,e l/iwer nuftn# Courts 
M.nual - s n.ir T 4T . 

25. When no de novo trial is held former 
proceedings must not bo ignored.— wim ' 

all tie witnesses sin's. ly eiatnioej are net re. . 
rallisl a n J rvl os r»l, then the srxvrd Maristrnte i 
talcs up the case from ftr tr l.rl rl^f^rJe- ] 

rr«i r J.-<> if es { I r ■< | -m,i> ) I y 1 ■< | nejcix.-w’s •ct* , 
[2I..It I7J \n cn a -Msms'rate ' 


RFCOKDbl) nV raEDJ.Cfi'sSOR. 


ncccptiiig. I complaint i'Siiod process up iii it and 
Cxotnineil rerlniii witnesses for tlie iirorccntion 
his Mieeessor in office ninild not ?.<* ftitit/ril to 
the fontif! hns Aone and fo refer the 
o.xse to (he jmlicc for enquiry and rcjiort under S. 
202 Cr. r. C [■) M. 2si»] 

26. V • ■ ’ 


of charge alreadi framed An order of discharge 
therefore after such Jcnoio trial nmounts to an 
nc<(«ittnl ~{38 M 5S3 2L IV 121 1] Where 


K two j 

27. Commitment based on ovidonco record- 
ed by prodocessor.— S. .loO Or. P c enables 
A eommitment to bo made by ft J/agiitmtc. nho 
succeeds to the jiinsibcticn of another Magistmto 
on evidence recorded by tliat ^^ng^atmto In such 
0 case It IS not neecs'ary that the Magistrate 
actu.xll> making tlie order of commitment aliould 
have himself reconled any eiidcnce or the state, 
ment of the accused —[31 Jf. 10 srell5t 472] 
11c may commit the accused on a elinrgo of 
inarilcralthooch tha iRiDsferring Magistrate had 
been of nphiioii that the princi|>al olfenceofnni 
was the lesser form of culpable homicide [12 S’ 
140. n 11 C No 20of IRMi 12 C N 130] 

26. Judgment written by tho prodocossor 
but not dellvcrod.— It his Leon hehi ,i, i*j c. 

N 755 that n '‘Judgment purporting to hnvo hern 
written and signed b) n Jfagntrate who had 
proccoled n Ici'o .and had erased to rxerci'e 
junsdictnm IS m> judgment at all " In W M lOS 
K was ruled tint ‘ it i« in the di'cretiou of n Magii. 
(rate to adept and dcliv.r a judgement wnuen 
and aigncit bv hii prv'lece.tnr in office hut not 
|•^onnut>cell or to grant a de n«i>. irul un.Jor 
S 350 (.‘r P C There is no sjierihc promjon 
(Le Criminal Precoilare Co>le eerre«j«^.n.hn'. f,, 
<tr.br \'X r 2 of lie 0«le of Civil I'rfcediire. 
siodcr which It ndglit t.»* argue.! thit the sec<md* 
Judge was men ly a ninuthj lece of the fr.t. 

KotO.—lle mxr. if he rl.iewes, .Utr, a„,l 

proooooee the judgment as if It w ere I owp — 
40 M lO<fg IS M J HC 

SO. Wbao tha procaadJags will be «et aside. 

— The I r.<e*.Jings Left re lie stieeeedjtig Mign. 
tratc and 1 ii jodgriret an I orbr w ill as a role U- 
set aside wLrn a fiilorr of ju.tiee tai teen Orea- 
•lined hr the cmii.i'i t'> preeeej b. .. Tl,#. 

f»ct tl-at the acccsevl cer*»t«e-l t'j «< ar.|qlesee.l 
i« lie trii.ikn, will l«- en lor tn ren, e, 
[fW 13 C. N, 12C X It' > 12 C V. In, 
<;<•. C i"2. 3 1' /r if<T / I fi5 J 
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(.aec. 


Note.— ^lioul<l the former trial be Bet aide am] n new j 
tiial ordered, the Jlnghtmte will not be ju^tilicd ■ 
in icftirina tn the former record £ 1 * a whole, bat! 
may jcfer to jnrticnlnr depo«i{ion<» wbieh aic j 
‘.pcciallr put in evidence [7 C. I. 193]. I 


30. As to tho power under provis (b) of 

l»i«lri<.l Mnyi-itfnte to net n*ide prt>cccJjn;rs irro- 
"olarly held by first cb«s Mnsistratei purporting 
to net under proviso (a) 9 If 100 s 8 .M. 18 

(P. B.) • 12 C. 173 (F. B.) s 7 SM 


351- (i) Any person nttciulin^ ft Criminal Court, nltlioiigli not under arrest or upon ft hnnimon«, 
, petention of offendcis ntlendlnj* maybe ilctaincd by pncli Conrt for tlio puiposeof inqiiiiy into 
^°****- or trial of any offenee of wliicli bucIi Conrt enn lake cognizance 

and wbicli fiom tlio e\idonee, ma}’ appear to lia^e been committed, and may bo proreeded ng.aiii't 
as though lie had been niTcstcd or summoned. 

(2) When the detention takes place in tlie ennrse of an inquiry under Chapter XVIII or 
after a trial has heeii begun, the piocecilings in respect of such person shall be commenced ftfrc«Ii, 
and the vMtncssos rchenixl. 


Notes. 


B.35I=S. IW (I872)=S 20C (1601). 


1. SoopeofS. 3Bicr. P. 0.— s. ail cr.p. oia 
•elf contained and complete in Itself nnd qoilc 
independent of tho provissions of S. 100 and 
necessarily of S. 191 of tho Code ; for the moused 
against whom action Is taken under this acetioQ 
has full information as to the scarce and parti, 
cutais of the matormi upon which tim Magistrate 
takes action He can ifho so clioescfi. destroy by 
argument or countcr.CTidcncc the probative effect ; 
of these materials in so far as they affect him In. I 
]niiously. Ilo therefore lAhonrs under no dfCR* 
culty in combating the effect of the suspicious 
efreumatflnoos 'bperntinc uiion tho mind of the 
Magistrate nnd iutlucnclni; his jodgment, ns he 
would if eosmlrftnce srero taken under 8. 190 (1) 
(c) Cr. V. C — B N. 11.1 £ 4 8, Q.IS . 3 C. K. ccltsiv . 
See however 1 0, N. 103 bsfoic, 

2. Proosedings against a witnoss.— A Magis- 
trate taking cognirnnco of an -ofrcnce against a 
witness In a case nhlcli Is pondcngbeforc him, 
upon the fsets diacloTed by tho eiithnceof aaolher 
Mitnc’t docs BO under S. 101 cl (c) and not under 
S 351 Cr P. C —1 0. H 105. 

2, S. 361 does not apply unless the person 
proceeded against is actually in atten- 
dence.— Where the police in sending np the 
.1 - — — 1 . 1 *• . . — insli- 

bini may 
*red. iTefcl 
against A 

uiim-i 15. ooi S/f r. c. iis lie WAS noi in attendance 
in his Court —5 S 1. 

4, Scope of subs (2).— S 35l cl 2. empowers a 
Magistrate to join as a oo-aconsod any per- 
son attending ins Court, who seems to him to be 
implicated in the case under trial A Magistrate 
acting under this section, if lie has already taken 


cognizance of the offence on a complsint or police 
report is not acting under S. IPO (c). 

4 8.S38. 

S. The principle embodied in the section. 

—One L was cballaned by the Police 

cd ns 


Ifrhl 

> eitleo 

was done in legnrd to any person who 
proved by tho endeneo to be concorned i» tjis 
offence under enquiry. "This PTmClpJS 
nain amViruiieCl 


trate took cognisance of S's offence under el. lt| 
nod not cl (0 of subs (1) of S. 100 Cr.P O and 
was consequently not bound to act under S. 1 i • 
— 9N. 63 [32 P.lt. IPOti -IC. H. 107:2^ 

7S6 R«ficd oh] 

8. Scope of the Section under the Co^ 

of 1861.— A Magistrate is not justified by f. -’W 
of the Code of Criminal Procedure (=*S 3 jI; 

' _ taking a person, without any previous notice 
summons, from among the niidicnco or otten^ 

witnesses in open Const placing him in the um 
to be immedifttoly fried upon ft charge whieli ‘ 
already been commenced to bo entertained , 
other prisoner*, and on which evidence I'OS aire- J 
been given That section applies to I 

tions preliminary to commitment for n ®’', . „ 

trial and not to cases where the trial >3 1) o 
ftctaally proceeded with —14 W It 20 .... 

Ifote. — The change introduced *inco — SeC subs. { II 


352- The place in winch nny Criminnl Comt is held for the purpose of inquiring into or tr\>n? 
Courts to be open. nny offence sliall be deemed an open Court, to wliich the 

"cnemllv may have acccBs, «o fur fts the same can conveniently contain them ; ^ 
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Piw uluc! tint piosiilini.' ov jr^gistrate mar, if ho (luiiks fit,<mler at ouy «fn"o of niiv 

inquir_j into, or trial of, any iiai-ticiilar caM*. tint the publio generally, ornin particular pcr'un 
f-hall not )n\<> accc's® to. or ho or ivmitti in the itjorn or bitihlmg nsetl by the Court. 

Notes. 


1. Trial hold at tho private rosidonee of tho j 
IdaglStrate. — Tlio in-netiee was condemned in i 
B-irendra Xalh liivfrjrf 10 C. X 1002 s Sw Cal 
Rules nnd Orders p 1. [dated 2l.t.*0'>} 

2. Trial hold in Jail. — in the nhsence of nnytlsin" 
to show that admittance was refased to nnv one 
who de«iicd it nr that Uic prisoners were nnnble 
to commanicatc a\itii their friends or counsel, 
the whole trial in Jail is not aitiateil by reason of 
the provisions of S 3o2 Or 1'. 0 Hut such tri.sls 
are iisualli undesirable as it is no doubt dilhenlt 
to (jet coniisol to appear in the Jail —21 P. W. 
1917. 

3. Exclusion of the Investigating Police 
Ofllcer.— V Police olhcor who investifjateil tho j 


case should not lie .allowed to bo picseiit in tl^ 
Court-house, when the Magistrate records n coir'* 
fession made by the accused —(’85) 221 (221). 

4 , The English practice.— It is tho practice in 
England to exclude femolea and boys when cases 
inTolring indecent details are called on for trial - 
See Halshiiry’a Laws of England, Vol I.V, p, 3(>2- 
3C3 Archbold t p. 217. 

6. “Gosha” women. “CTidciice of Oos/,(t women 
should only bo tal.en in eases srherc the ends of 
justice cannot be otherwise attained. The Court 
must adjourn to sotno place where she can como : 
and examine her behind Surdah, in the presence 
of tho accused, the Jiidijc taking such pri-cautions 
as he can to secure her identity — 2 tVoir Id2. 


CH.VPTKH X.\V. 

Of Tiir Mopr OF 1 vbtNrt AND nui.KiiiN'i K\>or\<Fis Isyrinirs tMiTiirtii 

353. Kxcopt a« otliorw i«p cxprcsaly provKleil, all i-xitioncc taken umler t'lihpterw W’ITt, XX, 
Kndoneo to ho taken In presence X.XI, XXII, ami XXIII shall betaken in the picsencii of llm 
offtcciised. nccnseslf or,wlicnlii« personal nftemkincc i'< ilispeiiseil within 

presence of hi- pleailci 

Notes. 


S 3'A '' PH pirn 1 (II 

1. Scope of the words “all ovldonca” -The 
wi.nfs “nil eiidcnoe” in ^ S'l include the cxulcnce 
fur the defi ncc ns will ns fur the pro^rentinn 
(IS) V II I <1 1.-.2 

2. When tho prcsonco of the accueod may 
bo dispensed xvltb. — EnU S« and until a 'Uris 
tnile Ins ptioil rei«im to bclirre that there is a 
stron? likcliliool cif the charge bring (rose*1, an 
nee««o>l jxTs m, if she r< allr lx- a pardsh lady 
of g03d position ihoitll not ordinarily l-e 
romj'cllej t>> appear m p. r»on in rbr first instancr 
[jn P. W lt»i> n k t't SIC .'A'* ftp W 
lisr'i 

3. Iltheslth of tho acensed. The Hicb C-n»rt 
la* power iiiuli r the pren.icns of K SfJ Cf P C 
to ili*]>p|i(N- wil'i the attinlsiice <.f »B accusi .1 
|<rsoii diinng hi* tnsi Ixf.ire it in tie !*e*ii>itis 
cti tl e rroiiwd cf ill.heallh — 1 1 II R rVl. 

4. Evidcnci for the prosecution.— kii «5eie>s? 
ti 'ns <r wilnrtsei in rnrui.al ea*et st-ojld t-e 
taken and site. iM in tl e j rr*enee <f ll e aernse*) 

. and a few apt word* si ou) i U* asej cn lie fare 
«.f tie depRtien to make it a] ;»rert t*.att)ls 
) s* Ixww d 'oe (MkTl) I’rl-r** ll.| (- 'SS’.tl. 


72) <5 liM (W)») 

It IS not rnough lu ritd oicr the de[M>sltioii of (|ii> 
complainant In the prt lence of the aeeiiied person 
The rxaniinatiun must take fdsee in bii presence 
It-it 21 f-rt 21 W R II 1 RarH Stn) tVbere 
the Hitnes*oi ara tjrpt rtimlne<t in the prennee 
vf til*' accused the conrieli&n Is Lad. [2 N p. p*} 
Note.— Rut when, the cridence giren hr a sritin •« 
in a pres lous Inal was adeiitted at the rixiueat and 
«m the Bgrecmeat of the accBsi-!. the prot«mt<'r, 
tie counsel, in fact all Ih" oarties c*'neenie.J, |h» 
High Cuart refused to iaterfere, in the absence > f 
prejal.ee (13 W R |0 . Fee H t 7ry.J 
6. Fardah witncfses»k p!ir.br.aihin Lsdr was 
p’seed in a |«issge screened from direct iiew 
ef the JaJge who tit close by Alwomirter. 

i 'Trtrr, a memlcr of tie family to ishieh tie 
ady l■elcBgrd, wst so itatioDed as to be able !•, 
*ee il e U ir all tie Ime, T1 e la iy'a T’xee roo' I 
I earl perfectly It was ieff that ll- m'.Je 
<f eixmicstiea was sirtasllr a hearitr tf lie 
esiJetee in iLe presence of the amse-l — 11 p |; 
IWiMP-K l^-l 5 <erlTrf*. 3 ? 

0. Note.— a pwr-istaih's lade Lts a 
• •»iess in a rre-iesl rs»e», to t-* etc* 


r/h*. as a 
•-j'e.J frvm 
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jiersonnl atlcnihnce (it Court niid to ctnininril j 
on cotnitiie<ioii — [4 C. £0: Scr* til C. twl . 12 1 

G'^)] It has i-rcn licoii hcl'J llmt tlio exemption 
would njiply even it slie lierscW is the romplnm* 
nut— [£ 'Veil Gjf) 10 P. 11 IS&G. Co" BA. 02] 

7. Medical ovidenco.— lioforc tlic ilrim^itioii 
of a medical witnesses talen liv n committins; 
Jlagistrato can under S 309 Cr. ¥• C be pivnn 
in cMdcnce, it mu«t be appear from the Mftpis- 
trntes record or bo proved by the evidence of 
witnesses to liave been taken and attested in tlic 
accused’s presence — 9 A. 720'10 A. 174 8 C. 
739 18 C 129 4 C. N 4'l. See. Hat 81. 

8. Endcnco for the defence.— Wbere ihe esi- 
dence for tlie prosecution nas recorded in the 
presence of the accused, but he disappearwl when 
ins oun witnesses were called and his personal 
attondince w.as not dispensed with Cither tinder 
S 205 or S 3GQ (2) Cr P. 0 , and the Mnpistrale. 
recorded the evidence of the defence witnesses 
in the accused's absence and committed them 
i/eiJ tint 8 35.9 applied and the words of the 
section were clear and peremptory. The proce. 
duie adopted was illopal and the irrejjularity 
could not be cured under S 537 cic« thnmjh if 
Iiad I/of led to inneaein’ge o/ j««f»fe.— *(12) U. B 
4— q 152. 


0 . 


licariti" of which tlio prisoner was not present 
by riercty re.idin" them oter and {'etfinf* tlic 
witne*ss to niti.m the truth of the same. ‘The 
consent of tbi* prisoner under trial or hi* plciider 
will not cure tliis irreipilarity for sccli a course 
cannot giro the look or manner of a witnesses, 
Ills hesitation, his doubts Ids variation of linguago 
or his precipitancy his calmness or consideration 
It is the deadbodi of eiidence. without the sjiint 
which IS supplied when given openly and orally 
bv the e.ar nnJ eye of those who receive it.”— 
n'U L (oj.) 20 s 1 D L (0) 37 I See 8 VT. R 87* 
7 W. K. 8; 15 \V. B 0: W. R. (Gap) 1,3S: 
1 IV. R .90. 

10. Commitment on ovldonco not record* 
od in tho presence of the accused.— 

Where one of the aeeiised was wounded by a 
gnn shot and could not appear either before the 
committing Magistrate or the Sessions Judge 
a commitment on evidence recorded in tlic pre- 
sence of the remaining" accused and conviction 
on the basis of tho same i* altogether illegal — 
200 P, !,• 1U13. 


354> In inquiries and trials (otlior limn summarv trial*) under this Code bj" or before a 
Manner of recording evidence out. ifajrislrate (other Ilian a Presitlency Jlnpf’lrnte) or Sessions 
side prosideneytowns. Judge, theoiidence of the witnesses shall be reconlecl in the 

follow nip manner 


Note. 

1. Evidence to be recorded legible.— PifR. > 
cnlt^ having been frequently experienced in 


the paper only, a margin of one fourth of the sheet 
being left blank In the case of records of trials 
forwarded to the High Court, in which from any 
cause, tho evidence has been indistioctly or Illegibly 
rcconled, copies of anch eiidencc should bo submit- 
ted With the record nf the ease.— TTiItin* f/d. 


355 (J) In stnnnions.cases triinl Iiefore a Jfagislrate other than a Presidency llajjistrafe, 

I!cconlii,,«mmon..ra.e.nnafntri!>l off'"™® montloneil in Siib-sectioil (V of 

rcrtain ofTence* by first and second section 2G0, clauses (h) to (im), both inclnsivo ivlion tried by a 
M.sgistrate of the fir.st or second class and in nil proceedings tinder 
section 51 4 (if not in the course of a trial), the Alagistrate shall make a memorandum of the subs- 
tance of the eiideiice of eacli witness as tho examination of the witness proceeds. 

(~) Such memorandum shall he wntten and .signed by the llagistrato with own haul, 
and shall form part of the record. 

(.7) If tho Jlagistr.ite is prevented from making a memorandum as above required, lie shill 
record tho reason of his inability to do so, and shall c.iuse such mcmorandnm to bo made in writing 
from his dictation in open Court, and shall sign the same, and snch memoriindum shall form part 
of the record. 


Notes. 

1- Scope of tbo Section— S. S5B.— Mnely pres- [ are a* a matter of fact tried rcgnlirly — 3 L- B- 

cnlii* A liricfer record in summons cases and other | 3 S^e 21 Cr, 2S (A ) 

tnsc* which may he tried summarily when they ( ' ' 
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2. Application of tho SeotiOD.— In U»c case of 
tlicft cotnLined witli a charge of i)rc\5ons con%ic- 
tion, the Magistrate should not record the eri- 
dcnco in tho form o! a incinorandDm, as snch 
offence is not triahlo summarily — 2 Weir 432 
(■8fi) 2 Weir 413 : See 21 Or. 28 {A ). 

3. Kagistratc bound to make a momoran* 

dum. — A Magistrate proceeding under this sec- 
tion is bound to make a mcmorandain, as the 
examination of the witness proceeds and not after 
the examination has been concluded, from the 
recorded deposition of tho witness. — See Ag S C 
Cir. No 13 of 1806 s No. 18 of 1805 

4. When tho dopoaitlon should be record* 

od in full — When, during the investigation of 
a case coming within the provisions of 8 335, it 
appenri to the Sloymtraie that a tcifiiett is jirin^ 
Jahe eiulenee, so that criminal proceedings against 
snch witness are likely to be necessary, the 
Magistrate sball, in that case, under 8 358 infra, 
take down the evidence of the particular witness 
at length in the manner prescribed in S 35C or 
S 357 ns the ca«o may be — Oudli Cr Dig. I 

p. 22 

5. Beesrd to show that evidence was taken 
in the prosoao) of tho accused Note! 
No 4 under 8 353 Supra. 

6. What la not omplianco with the provl* 
slons of this section.— Where ft Judge m«‘rc1y 
rceiirded "of four witnesses to chameter, two 
givo the dofendint iv bad cbaracter one says he > 
knows nothing and one gives him ft good Chirac- 
ter" — /frill that tilts was notsuchamomoran. 
duin us was contemplated b) this Section (Ag 
Nis Ad, 29 0. '62. p 127] The direction that 
"tho Magistrate shall inak< n memorandum of the 


evidence of each witness as the examination of 
the witness proceeds” is not complied witli by a 
mere statement that a witness “ilcpni-i ag 'the 
last”.— [1 D 11.91s SmW. R (flap) 18) 

7. Procedure in mnintonanco cases.— In pio. 

ccedings under Chap XXXVl of tho Code, evi. 
dcnce oaglit not to bo rccoidcd ns in summaiy 
trials under Cli XXII of tlio Code but in the 
manner provided bj S 355, — 20 C 351 (352). 

8. EGfect of omission to road over tho 
deposition.— ~In summons cases, the reading 
over of the recorded deposition is not prescribed 
by law and its omission cannot therefore j-er ec be 
regarded as a fatal defect —[2 Wcir 433] 

9. When re-afflrmation is unnocossary.— 

Where u witness is recalled shortli after tho 
close of his first deposition, the further st.itemcnt 
may be deemed to be made under the original 
aflirmation — 2 Weir 433 

10. Memorandum in English.— There is no pro. 
xi«ion of law which renders it illegni for a natiic 
second class Mugistrate to record the memornn. 


been occasioned thereby — lf> M 209 
11. Change in tho Law.— It shoutJ be noted that 
the words "otherwiso than nt ft siimniarv trial” 
in tho corresponding 8 33.3 of the Oodo of 1872 
have not been retained in 8 3.*.5 of the present 
Coile The words ‘‘niid in the en«e of offences 
mentioned in Kiibsection t of si'ction 230 claoses 
(b) to (in) clenrl.i indicate that tlie procedure in 
S 356 applies to warrant cases nf tlio ilotcriplion 
mentioneii theriin 


356. (1) 111 nil oilier trials before Courts of Scsaioti and ^^n^istnltCH (otlior tliaii Prisiileiiey 
Record in other cisei ouisido Magistrates-^, and m nil mquirifs under Cliapteni XII mid XVIII 

rrosidctieytowii e\idcnee of ciicli xxitiiosa sball lie taken dnwii in nritiii!,' in tlio 

Hnj'U.iyc of tlic Court by tbe M.igistmtc or Jicssioii Judge, or «ii bis presence and be.iring anil under 
bis personal direction and Riipcnntcndenec nnd «bill lx* Miriifl by tbe Mxgi'lrite or >c«siiins Jndt'e. 

(2) Wben tbe exi'lcneo of fturb xxilni'ss is cuen in Kngb*b tlie Mi»gi«tn»te nr Sessions 
) I idcncc gMi II in I'ligli.li Judge max t.ikc it di.nii in tb it 1 iiigiiage with Ins <»» n Ii uid. and 

unless tbe aceti*isl in f.uiiilt.ir ii ilb Kiiglisb, or the linguage of tbe Court is Knglisb. an n lit ben- 
tie lie tn»n*lft til'll of Mieli ex ideiiee in tbe language of tbe Court eb ill funii part of tin- nximl 

(.”) In CISC'S III wliiib tbe exidcncf is ii..l tiked'iwn in writing by the Msgistrite or 


Memcrandum w l-rn eti-b nee n.-l 
XsVvn down tl v VtsijolraU uv Jgd/v 


s«essi.»ii Jud.'e In. ••bxll. a» tin t xxmiiixli oi of «ii b nilni<« 
procvssls tiiAke IV i«enw»randuni >f tic *ul~\anec of wint sueb 
witness deposes, and sucb memnniidum ►lull I c- writtiiiand 


M-gtiisl Im tlie Alsgi'trite t'V 

( l> If ibc Magi»lnit» 


Ju-lge xxitb <mn b in I .in I slisll fori i p irt of tbe r\-.-or>J 
ssioii Ju'lgc Is |mxiiitol fri'ii linking a i-n i-i inn Ion as 


ftb "X c 


ix-<]uir'sl, be »li ill rx-cotd tbi r» x»ici «.f bis itiabihtx to make <1 


27otci. 

1. Application of S 356 (.3) Cr. P. C. Hr s-IkIii*, 

I 1. M.l .|i» . f V X-*, (tl »I J '* *" 1» t ^ . S. I. 
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liand The i>iotisions of thcfugl tnV»cction are int- 
pcrafnc, niid therefuro wbcro only a rocmoranclam 
has Leon made of the evitlciico in n piocccdin^ 
under S 145 Cr. P C. the iiun-cu)ii\diauco Kith 
S 330(1) is fatal.— 42 C. 3R1. 

2. Vernacular Record.— Where a Masrislrate 

omits to prepare a lernncuj.ir record of the evi- 
dence as retjuircd bj S 330 of the Cr. 1*. C, he 
commits an irresu’anti uhich iitiatos the tnal.— 
21 Cr 28 (\) . (00) A.N. 104 (105). 

3. Proceedings under Chapter XII.— !« pro- 
ceediiipg under Ch XII, the endeneo must be 
recorded under S 334 and the following Sections 
of the Code (■=Ss 330, 357, 85^). The oniisaion 
to do so is a inatenal crroi sufticiciit to sit/.ile the 
procoedmg— (11 R, L (ap) 15 See 30 C. 30H] 

4. Memorandum. — A niemuranduin by u Judge 

[See Subs (i)] that ceitain "itncsses had dejKiseil 
the sanie as the fanner n itnesscs is not in iiecor' 
dime with the requirements of S 105 Cr. 1'. C 
(Code of 1801)-S 330. [\\\ It (Gap) lb : Sec 1 
1} n. m (93). It IS not gutheient conipHaucc 
with the Code, to record that one witness corro- 
hordtos another, breanao it is a deduction from 
the comparifcon of the depositions. The CTidence 
of each nitueas must be recorded .is it is given 
— [’00.‘02) h B. 23S (241)] 

6. In sessions trial. — in e\er\ Sessions trial, 
no matter how often tbe disc has been before 
the Court, the witnesses must be examined <Ie»oio 
111 the BSnic manner as if the case was entirely 
now and the wituessci lind not been CNaniined 
before. — W U, (Gap) 1 and 13 


0. Record of ovidonco.— The Judge's notes 
should bo notes of eridcnco taken from the 
mouth of witnesses and orders recorded at the 
time they nrc issued, not iihxtraclf jiiti'/en/imcriM/s. 
The notes must be legible, complete and properly 
nriangod, and must attest tbo presence of the 
ji/tncss at ihc time, anil mark every postpone- 
ment and ch.ingc of tiino or scene at the trill 
of the disc, so that tlicir lo/Ki yide character may 
Irc apparenf,— Oiidit Ci, I>i^ p. 21. 

7. Ubc of typowriters,— Sessions Judges, Addi- 
tional Sessions Judges and I’lrst Cla's Slagistrafcs 
may use a tipcwriter instead of a pen for the 
purjiosc of recording depositions and memoranda 
of cvhlente, but every sbeit of any jadgment 
deposition or mcwiorandiitn so recorded must 
be signed— Rom i. /f. C Ci.Cir p 31. 

8. Medical evidonca.— The icstiinoui of u mcdi- 
t.nl witne*', cspeiialli in a ease of murder, ought, 
when he is present, to be taken fitllyr and not 
suppleTiicnteil by reading (tier hiS testimony 
given clscwhero and recording an answer that 
tlio earlier testimony is true.— I'nt 792. 

0. Effect of irrogularitios.— 'Vhere the JoiJjtc 
faileil to comply with the requirements of R. 350, 
the High Court held that they could not net on 
tbe evidcoee ou the record, and ordered a acw 
». -ir/'oii I V 11^1 Uiw ivhrre tbe aecuscu 
d him on 
informn. 
comiction 

[3 C 750] 


357* (’-U The Local Go\ei’nmeut tnay tlirecl that in auy tlUtiict or p.u I of » district, or in 
hanguago of record of evidence pioccedings before any Court of Session or befuio any Magistrate 
tir class of Silngistrates the evidence of each witneS" shall, in the cases referred to in .section 350. be 
ijilvcii down by the Sessions Judjjo or Sfaffhtmte nith liis own Imnd and in hi-* laotJier-fon^vQC, unless 
he i** prevented by any sufficient reasjn from t ihhig ilowntlie ev idcnco of any witness, in which 
ra«e he sliall recoi-d the reason of his inability to do so and abalj cause the evidence to bertnken down 
in writing from In'! dictation in open Court. 

(?) The evidence so taken down s-hall be signed by the Sessions Judge or Mugi'^tralc, and 
shall foim part of the record. 

Piovnled that the Local Government may direct the Ses'-ions Judge or JIagi-trato to take clown 
the evidence in the English language, or in the language of the Com t, although such langimge i*. 
not Ills mothcr-toiigne. 


Notes. 


1. Scope of the SeCtion.^Tho aathoiitv coufm 
red im on o«)cer uoder S IPG Cr P. O (Ls. 3S7}. 
is personal- to -that officer ami is Sn force 
only fco long «» he rcmnins id the piiticular 
dislnct ill w Inch It has 1u i n Conferred — 6 51. It 
(opp ) ix. 


another diitrict. Ids fiiilhoiil\ reinniu« 
j»o ns be remmns bi tbe district in wliicli it 
has been conferred. But if after suth tninsfcr 
betake* down dcpo-itions in Ids own hanil-wn- 
ting and makes n commitment, the comimtmcut 
although ineeiilar. is vntul unless tlm accused 
lin* been piejuUiccd tlieroby— 2 IV’cir 4.H 
Special Magistrates.— Session- Judges auil 
Deputy Commwsioncrs -hall, with nil 
tesy, impress npmi speciil Jlagistmlc®, th it tjicy 
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iu regard to recording evidence iu tlieir own 
handwriting. It ia not necessary that they 
should tahe up cases at all , but it is necessary 
that if they do, they should conform to the 
provisions of S 337 pf the Code, nr., that they 
take down the evidence of witnesses with their 
■ own liand, unless they ba prevented by sofli. 
dent reason from doing so, m wliich cacc they 


639 

should record the reason, and cause tho evidence 
to be taken down in writing from tlicir dictation 
in open court — Cr. Diij pp 21 . 22, 

4. Languaes ia which tho plea is to bo 

rOCOrded.— The language in which tlio plea is 
to be recorded is the language in whicli it is con- 
teyed by the interpreter to the court— 3 0. 830 


358. Iji cases of the kind Tnciitionet) in section ooJ, the Magi-tratu niay, if lie things fit. lake 
Option to Jlogistmto in cases under down the evidence of any witness m the manner piwiclcil in ’*cc- 
section 355 lion 356, or, if within the local limits of the jiuisilictioii of '•uch 

Ifagistratu the Local Goieiniueiit has ni.nlc the order icferrcd to ui section .’57, m the manner 
provided in the same section 


c\ idenco under 
n 357. 


359. C-^) Kvidcucc tiketi under section djli or seitioii o'*" 
shall 'not owlitiarily he t.ikcn dow ii in the.forin of qiie'sliuii and 
answer, hnt in the form of a narrative. 

( 2 ) The Magistrate or Scssluns Judge mav, in liis di'Civtion. takcilown. or cause to he 
l.ikcn down any paiticular question and answer. 


Notes. 

1. How to take down in tho OTidonco.— 
Though the deposition cannot slways b* taken 
down III the met noitU of tho witness. Judges 
should, as far as possible adiicrc to (he Mor>l« 
iietH'iUi/ if'C'! either in t'-e quotion or tn (he 
an<wer. It is not n compliance with the l«w 
to record a more or less accurate paraphrase of , 
IhocTilciico [11 Our 11 8] The oiabnary and . 
projicr and conveuicnt way of pccerdmg caidence I 
IS to take it down In the tirst per«i»»i, essclh I 
ns spoken by tlic Witness [8 0 L (appa)3t) * | 

2. "Shall not ordinarily take down >q tho I 
form of question and answer.*’— it 's m 


(ho discrctmii of the Jinlge to tike down m ihi* 
form of ijiicstion and antucr, if either side 
ep(‘( lally rei)ue>t him to do su —1 1 Uiir II 8 
3. Intorforonco by tho Judgo with oroas 

OZatninatiOD. -I’luler tins section, till cross 
csaminalion i« to be ordinarily taken down in 
tho form of n narrative .\ Jinlge should not 
therefore utidi’r 8 ItVlof the I'idcnceAct which 
gnes him the right to aik ani c|iiestioii nt any 
tune, try to Aiiticipato ipiestiuiis or int< rjwiie Iim 
own •(aestiOD* os that ninilil hrenk Die ll.rt-ad of 
the ero«s.ptaminMi >11 and teinl to dxlniy Us 
* ff.-Ct — 'J.e /hef 


360. ( 1 ) oVldi’lKC nf < .11 h witnc'.s t.ikiti uiidi r -s-ctioii .>5<i III 'i r tnni •157 i uriqilcted, 

rrtKfJiin in regard lo sucli C'ldeiipc it ali ill l>e n.iil over («■ liHu iii the the nn mkiiI if in 

"hen compbted iiUcinl uics or of Ills j.K idol ifli.- «j<lK.ii» by I uinl 

if tiici" II V . In; coins tisl 
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Note. — If iloprjsilions of ifitDCsses talon l>cforc n 
Magistrate be D<cd in appeal, it should be shown 
either in tlic depositions or elsewhere, that the 
evidence was read oscr or mterpreted to llio 
icspecti^e witnesses— It W. II. 13. 

2. Sespe of the Sectfoa. — The provisions of 
S 190 of the Code of IhCl 3(X>} do not applj 
to the exatninalion of an aecased — 12 W. R, 41. 


(2) The ejyect of iiifoniiallfie^, 

3. General remarks.— There i» a marled con. 
flict of judicial opinion as rejardi the effect of 
•a failure to obierve the strict provisions of this 
section A tendener is aten m some of the 
liter rulinas to disre^rd an Informality or Irro- 
/'ularitr which, hoircrer patent, »s not calculated, 
to throw doubt upon the autbenticiir of the 
deposition IVhere however all the friiarantees 
of aukhcnticUy which the law prescribe-, have 
been violated, there is a con-ensos of opinion 
that the deposition will not bo acceptcil in evi- 
dence by the Court, before w Wch the witness is 
later on arraigned on a charge of perjury . 

(•?) Ii'i'cytifueltlei heUt to he fhtat, 

4. (1) AMierc the deposition after bring recorded, was 
handed over to the witness and was not read over 
to liitn in the presence of the acca«e<1, Arid that 
there bad not been a suffioieot compliance with 
the prongions of S 3C0 snbs (1) Cr. Kc. and 
It was thcrefoie inadmissible in evidence. — 42 C. 
2i0. 

5. (2) A Sessions Judge refflsed to read over (o the 

Witness his deposition on the ground that it 
woald involve a great waste of time to do is 
He said, “the section seems to me to be directory 
and not obligntorj. If the witness detects a 
mistake, ho cm come back and say so Ihis is 
the universal practice in Sessions Courts, my 
cspcriencc cvtonding to sis aueb Courts. Opttma 
e<f legnm intrrprf? Held that S. 360 

Cr. P. C. IS mandatory and not merely 
directory. Depositions of witnesses should bo 
rend over to them lo the presence of the occuscil 
or Ins pleader as required bj 8 360. custom 
to the contrary cannot alter the plain words of 
the -let — [/V> /eiiliii* C J. and Ciig]wrx J. I. 
PC C '.m- 42 0 957; G C. 7G2 . 12C. N.845- 
(’17) Tat 29'l 5 Ct P. R 1SS7. 

0. (,t) Where the witness was tnlen aride by the 
clerk nod his evidence was read over to him 
in a place where neither the Judge nor 
the vakils were present and the witness 
signed the deposition, /wM that the deposition 
not having been taken in aceortlaDCc with law 
' . •« . ^ could oral 

lie when the 
Con lOIiB. 


7 fji Where the deMO.iilioii of .i witness was read 
- - to him by a clerk in the verandah Of 


ud the clerk were 


bU luUocatc. I.el'f that the pnsridure v 
ill flit' Ui"! id the plain prmi'ion'/'* ^ 


of the accu<etl and 


which wss hut taken 


in nieorJancc With hw.— ('12) U. II. I-n. 123 • 
II IIurT. 202 { 11 Rnr R- K 

i4) Jrrryiihii'ftles hehl not to ho fatal. 

8. (i) Where the alleged false statements were 
given in a deposition in n case in which there 
were twenty-seicn aecased jicrsons and it wss 
proved that it had been read over in /Ae presence 
of the \deailer of one "f them Hetd that the deposi- 
tion was Diidonbtcdly admissible in cvideace 
os against the accused, and was therefore al°o 
admissible against the witness on Lis tml for 
perjury, fe 300 Cr T, C had not been contra- 
vened. [Ver Jenlim C. J. and Jfoclerjee — • 

3G C. feOS ; See 25 T. R ISPO. 

0. it/) deposition irregularly rcconled without 
compliance with the provisions of S. 300 Cr. I’. C. 
is not necessarily to be treated as a nullity fur 
all purposes, even as against the man who made 
it and who has admitted that it represents what 
he raid. If the (Icposhion has been read over 
to the witness and he has admitted it to be 
eorrect, a conviction for perjury may be opbcld, 
though the reading over was not itl the 
presoDCS of tbo Judge, the accused and 
the pleaders on both sides .— 20 M J. 913 1 

10. (c) flbjcction being taken to ihe admissibility 
of a deposition on the grouod that while it was 
being read to the accused, another witness 
was being examined, hetd tint the deposition 
was admissible, as the prorlsioua^f S. 3G0 Cr. P 0. 
Lad been complied with both literally and in the 
spirit —21 M. J ill: Con 2 Weir 435, 

i 1. (f) IVlicre the deposition of the witness was 
found not to hire been read over to him in tbo 
presence of the accused or his pleader as required 
by 8. 300 Cr. P C , held, that the deposition 
should not have been treated as n nullity merely 
because of the irregularity in not reading it over 
to the deponent in the presence of the accused 
or his pleader. It could be proved by other 
evidence as eg, by evidence that the witness 
admitted it to be correct when it was read over 
to him and the evidence of the Judge who 
recorded it. — 10 L D. 1C : 45 C 625 
(•) In summons ca«es the reading over of the 
reconlcd deposition is not prc«cribed by law and 
its omission is not therefore, not jvr ee a fatal 
defect -2 Weirdll. 

11. Peremptory exclusion of deposition.— 

where in a .'Session c.isr, it was sought to contra* 


over to witnesses /ipm trial me .icisioiia ai<uj.i. 
was wrong in not giv ing the pirtv producing them 
an opportimitv to call the Magistrate and to 
prove that the requirements of S liiJO liad hcen 
complied with— !J C. 121 

(.7) tl'f/aris’ i-lijlit to rorrortloii oferroi-.-i. 

13, ‘It IS n.nioul.f, very important tint a vv!lnc-l 
honrstlv d<-«Iring to t urm t an error iii hn evi- 
dence should not be flcterred from doing so b.v 


362 ] 


is’Tnni’REr\TTov or kvidexok to iriE vccL'Ed. 
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tlie tisV of i\ crimiual cliarpc” [I'm- rollfnhutit J 
m 10 C IH7 (OH) See IsW.E.Sij. Boforon 
ilcposition 13 doseil.'a wituess fchouU! be pucji an 


Jnent Jjp iHtciiilcil Jo Jmko [llal SJ> 5«vKat 

r,02] 

(C) ^[rlnol•u^ulnnl. 

14. Attestation in the presence of the ac- 
cused not obligatory.— Atthousb nil. ilcppsi- 
tions of n-itnc3«cs in Criminal proceedings aho'nld 
be taken and attested in tlio presenee of the nc- 
cu^cd and a fon .*ipt irords should bo used on tho 
face of the deposition to make it npimreiit Hint 
this Ins been done, there is no prorision of tiio 
law nhicli makes the attestation of deposition 
by the Court in the presence of the aecusetl obli- 
gatory. — 10 A. 17-t 

[Note.— The memonindum rciiiiircd bj S 1{K»(- S 
aOO) should nlwavs bo appended to the deposi- 
tion —n W U 17) 

16. Proof of the correctness of the deposi- 
tion.— To render the deposition of a Cinl Sot- 
peon or other Medical witness ndmissiblo in evi- 
dcnco under P 50a Cr T 0 it must be ahown 
to Inro been taken and attested by the Magistrate 


in the prosencs of the accused, in the 

absence of I'roof of niithcnticiti, n Court will not 
itc bound to presume either under S. SO or S 111 
ill (c) of the Evidence Act, tint the dcpo-ition 
was BO taken and Httvsted — 'J A. 720 . 10 A 171; 
18 C 120 

(7) fulrfi»'ftntlnn of cvitlfurr, 

16. Judge’s duty, it is the duty of the presiding 
ofliccr to SCO that the eviilcuee is clearly iind pro- 
periy /nterprefed to the party making a statement 
and the ccrlificatc or niemorandum specified in 
S 100 (Code of ISOI) ~S. HOO, 13 siiflicieiH proof, 
nnti! the contrary is shown tlmt the deponent 
understood nil tlmt was " ritten don u as ()c|iosed 

tobyhii.).— JO IV. Jt 71. 

17. Effect of failure to intorpiot.— Where a 
Magistrate took down the eiidonce in English, but 
there was no memo as required by this section to 
show that the endenee was rend over and rrpI-Tin- 
rd to eufh Ki/>if*s Ml (1 liinjiKige tihieh ho undri- 
stoo'f, n«/d that the cvulencc was not recorded 
accordmp to hw and that the irrcgnhnty hml 
projuiiieed the ficciiied W. U 0.1. 11 W B 1 

(7) 4 B I. (npp) 1 (11) 

IS. Who is to interpret.— rndcr k his i,f the 
Cotlo of ISOI ( S dOO) ii was not tieccssnry that 
the evidence of encli witne<s shall be interpretid 
to btm by a from interpreter -HI \V ll 01 


36ii (/) •Wliotiovei any eiidonci' giten in ft langnajjt* ivd nmleistpoi) lij the ficcn*i<l. ntul 

interpremlian of oviilence to IiC is present in person, it shiill he iiiterpi'vtHl (o him in upon 

accused or hi* pleader Convt in ft l.inj;«ftge Mmlerslofxl hy him. 

(5) If lie Appears In pleader nnJ the e\i«lenrc i« puen in a lingintre other linn the 
Innpnape of the Court nml not nmlei-simul liy the pleailer m th.it huipnape. 

(.7) When documents arc put in foi the pnijioso of formil jinwif. it -hall 1 m> iii the 
discretroM ct tin* ('oiirt to inferpt'et ns niiK-li thereof a« appears rieci-*-Bri 


Kotes. 


1. The Section rofera to oral evidence.— Tin* 

K'Clion rv’late* to the oral cTiderre of s»ilnr««et 
A* to documentary rrid-'nee, allhongb a prisnoer 
has the right to Imve nil or any ptrl of ibe 
document u«eil on In* trial tran»lstej und inter 
pn'ted to biin, yet in the ease of dneonirnts like 
the (• MiMe rf 1" b.i or the t'rt/rnffj l«n:effr (eon 
tnming r f the ofl.eiaK letters on thw sobjeet 
of hostibtie* Im tween the Untish Crown nnd 
Mahoniedan fanatics on the froiiliei) or • print- 
clbltir from the 8»a“nrlarj to the tpoarmmrtil 
of lie I'linjah t.i tl.e Secretary to tie t•■nrm 


ment of India, it is not necc*<*n tlot they 
should be iiilrr^iri ted to the priioner. It i'« 
*uI*K'ient that the piiriexes fur wliiclitl-er were 
put lu wen' riplained. To Interpret ti.rm at 
length woul I be umpb waiting lime— {7 It 1.. 
itl 3 Where the esnlence <f a Cinl Nurgeon 
rreorJe.1 in 1 nglul, wts not interj rrle-l to tie 
aerased bat tie aerated ■ ruantel fully cro-t 
eiamioed the ->Jrge"m oa all }"<intf. kel I that the 
oniitiiOB was not lin;e>r*anl [— 5IW It 

S. Interpretation to be made byvhom.— 

Se. Sv-s BO js ea l-r ► S'n al« . 5 C 


362. (f) 111 ex en. «-a-e III whieli n I’rs -idjiieT Magistrate ii.ijx>-c< a f.rn- eict-.-lifig tw< haiilrt-l 

r.ecor.l.f rii.bnee III IVsilenn ntpoi- or ini|in*Mnrirnt fur a term e'ier--Ilfig sit f-e'itb.,!.- 

Msgutratc*’ aball ritlitr take Jjwn the ctideti'-v « f tl e vritllr-s Wl|li Lis own 

liaii.1, or raii^e it l.i InVt ti d>'wn m s» riling fivPi li'a slictati in » jv-i (h-^rl All rs i ler s-i 
taken d •« n shall Iw r-gtir-l in ll e Magl-tratv an I sl-all f -rm part < f l’ e rr*- r’l. 


('}) nxideiui' l.ilu'ii clown fcliall onliunril^ Jjo rcrovdi-il in flic form of n niiiiwtho, luit 
tlie Mii?istiMfc mav, ill lii<! dixerefioii. take cluwn. or ciii-e fo l>c tnkcii .clown, nny p-irticcilcr 
quo-.lioii or .iiiswer. 

(.5) M'litenecs p3«'.ocl iiiulcr scrtion :)'* on the •.ame oi-ca«i.)ii «1in!l. for tlie purpose of tlii>, 
.‘section, lie considered one ‘•entencr. 

Vropo'-df (niicinliiic/it to the soction 302 o / the — 

0) In -ih.^rctwn ft), fm Ihi vonU “in ulieh tt fccW-ncy ilafft-tiaU iMpr.ie a fvf r,<-rrih,i(/ f>ro ImuJrCit ruper,-, 
oi ii»pUtoii>"eiit foi- n tciiif ci‘Cf<hiui fir m}uth*, hf“ the leiftl* “tried ly « Predi'l^nrij Moyiilral^ in ichich nii nppeal /‘p<, 
such 3l<i-ji'hntc" l•lltlU he nih'(>t»te. 

(n) In stib-’pction (?) nfter tlic crorcl ‘Seutence*’ tLc worcid “iinliM* tlic^f nrc ecntencc* of impri’onjuent orclerotl 
111 iiin concuioull^v" ilall lio .idiled. • 

(lu) After snb-sfetion (.7) tlin folio" ing ^nb•SlH^tioIl sLall be ndtlcd, n.imely — 

'■ (/) In CTCS otiicr tlnn tliose specified im snb section (f), it eliall not be nec es«nrr for n Presideiier MogistMte 
lo record tlie evidence oi fnmo a dmige.” 


Notos. 


1. Scopes of S. 362. — S. 3fi2 Cr P. C. does not 
niccin tlinl n Presiclcnej' Mngistrate can act I 
arbitrarilv and leconl nothing bj* war of evidence 
in cases in which ho is not bound' to tale down i 
evidence in the manner prescribed by tJic section 
In such cn8C«, tlie section nieiel} gives him a 
cli«cietiou to take down the evidence or not, 
and the discretion should bo cvercised judicially 
in A reasonable spirit, and not arbitrarily. There 
may bo no necessity to record any evidence m 
'Tnoming eases’ Hut where a respectable person 
is charged with nn offence, reflecting on Lis 
chaiocter and serious allegations are levelled 
against him, there ought to be some record of 

' evidence to enable him in case of a conviction to 
go to the High Court— 10 11. R. 201 : 33 0 lOlO. 

2. Thd Section does not apply to bad 
livelihood cases,— s S'lQ Cr. p, C. does not 
apply to A case nndcr S. IIO Crim Pro Code, 
in which the Presidency ^Inifistrate has lo make 
a reference to the High Court ondcr S 123 (2) 
Cr. P. C. 80 as to nlisolve him from the duty of 
recording evidence. Put the record of ciidencc 
by the Presidency Magistrate In socb case need 
not be ns foil as in a similar ca<e m tho Court 
of a mofiissil Magistrate. — 13 0. N. 318- See 33 
C. J03fi 

3. Mode of recording eridenoe. — in a esse 
under bs 157 and 3^0 or 411 I P. 0. a PrcsMency 
>f.igistratc paiporting to act under S. 3fi2. Cr. 
P. C reeonlcd evidonoo III the following monnerj 
"1’roseeiitinn 4tli witness “«peaks to the iden- 


tific.ation by prosecution Ist witness of some of 
the jewels" “Prosecution 5th witness 
his signature to se.'irch lists” and ‘prosecuti'm ith 
witne«9 identifies reeovcreil jewels.” llein that 
the statements should have been recorded m the 
direct narration but tlio Irregularity, u any wa 
cured by S. 637 Or. P. C. ns no faibre J"* 
had been occasioned thereby.— 18 Cr. ou” i>‘l 
[10 M. 2C0 fd) 


Tho duty of the Magistrate.— it is the duty 
of the Magistrate in a c.ise which comes under 
S 302 Cr. P 0 to take n note of all the iHtttcrm 

f.,cl» elated i>/ o tr.tnes*. whether thev appear m 

the ccurae of the examination lO'Chiet or cross* 
examination.— 40 C. 411. 

6. Procedure in Prosidenoy Magistrate’s 
Court.— 1 he provisions of Ch. XMl Cr. 1 U 
(mmiiiarv trial*) do not apply to 
I’residCQcv Magistrates. The 
followed In warrant eases is that laid down In 
Ch XXr, subject only to tlie sp^inl pro-nsious or 
this section ns to tho mode of recording evlaenre, 
—Rat 53D 

0. Recording of evidence 

all appealable 
icv Magistrate 


363. Wlien n .‘'f'.sions 

Remarks re«pi‘etmg demcaiioiir 
wilncBS 


Jnil"e or 3I.ugislrale lias recorded tlio evidence of a witness, he slmll 
of nlso record sacli remarks (if any) fis }ie tlunk*! material respect 
ing the clemeanoiir of sncJi witness whilst tinder examination. 


iTotos. 


Judge reg.ardiug the ileroeanoiir of the t 
nesses Buta and Jwala. The learned ■1“*'= , 
the great advantage of seeing the witne 
the box and of watching them as they gave 


0 "it. 

1 had 
ses in 
their 


iiy (iitf .M'S'.iuus 
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cvulciicp, nml « lien wc find a Se«8ion<i Jui1;fc of 


1.>14 nit I 1 li lJUl I 

2. Remarks should bo passed only aftertho I 
whole of the evidence is taken.— It is { 
nlvrays unsafe to pronounce on opinion on the . 
credibility of n itness, until the n hole of the evi. 
dence 1ms been tahen A Judge mar note the 
demeanour of a si itncss, but except sfhero there 
is Tory clear proof afforded by Ids own statement 
that the %\itncss is unwortliy of credit, It is unsafe 


to assume that it is so, till the ci idento has been 
eshausted— Weir 435. 

3. Object of tho Section.— The object of this 
Section is to giro the Appellate Court some aid 
III estimating the \aliic of evidence recorded by 


ease. [G 1’ R IROS] 

4 . Alagistrato's remarks prima facie proof 
of tho facts stated therein.— The remarks by 


((ucstioni when tho excessive uenVness of tlic wit- 
ness obliged him to stop, is primn /nciV proof of 
those facts and can be put before n Jury— 12 \V. 
R. 51. 


364. (^) ^Vlicnovcr tlia aceuscil i« examineil by any Magistrate, or by any Court oilier than 
Examination of neciisod how a High Court cxtahliOictl In Uoyal Charter • • • . • 

recorded Chief Court of bower Iliirma]. the wllolopfs^ellc^• 

aniinalion, incliKling ctcry quc<‘tion put to him ami excrj answer giten hy him, slnll ho reconloil 
in full, ill the language in u hich he IS ctamined, or if that I'X not practicable, in tho language iif 
the Coint or iu Kngliah . and such rccmxl «hal1 be shown or read (o him, nr. if lie doos not 
understand the hngiiago m which it n? written, shall be inter|>re(e<l fo him in a Iingingc which hn 
iinilciKtnnila, and ho shall be at liberty to explain or add to his answers 

(5) When tlic whole IS made conformable to what he decj.aros Is the truth, the reconl 
shall he signed hj tho accused and the Magistrate or Judge nr stich Cnnrt, and smdi Mngi»lmto 
or .hidge shall ccrtifji under his ow n hand that the cxamunlion was taken in his presence and 
hearing and Ih it the reconl cunt.iins a full and true account of tlie <t’itcmeiit made hy the iicru«c<l. 

(3) In cases in which the examination of theaeciisml is not reronicil ly the Magistrate or 
.Tudgo himself, he shall be Itound, unless lie is a |•^^s|d^n^y Magisirite. ns the cxamimlioTi proceisN, 
to make n meinoriiidiini thereof in the hiigusge of the Court, nrniKngb.h, if he is sufUeu-iitly 
ticqininlo*! with the hitter lingmge . and sorb memoraiidam shall In* written and signisl by the 
Jfngistrate or .ludge w ith his nw n hmd, and sb ill Ih* miiiexts! tu the record If the Jfxgistrate or 
,1iidgc in ninblc to make monumindnm as nlunr nsjumsi. In* i.lnll reconl the reason of sijrh jtwliilify. 

•(/) Nothing III this ►oclion slnll Ih: divmtsl to apply to t lie exnniiintuin of an arcu«c<l 
person nmler si-rtion gipi 


ARRA>’GEMENT OF NOTES. 
•• am s 3in(is7r) s ?K(isAjti) 


I. Object and application of the section. 

(1) T1 e ebj-vt rf tlic Sreti.m 
{.*) Tl r »VJ-'.ie*li .n of «! r <Wl i n 
(S) rnv^ol.rr 

II. Mode of recording examination. 

(I) llcner*! ru'r* of prsetiro 
VSl Ttvv »\i:v\HuTV \ ( \\.r kcOtt»r I 

(1) XlfBi.ir*v.Jan ft oori {•v^on«^J 


(4) Ststeneet >1 ool J or-licsnlr l>r r<'« in ti.. 

Urrsirr la wbirb il i< 

(4) Itrr^rl in 1-- r-»Jp le t'e f ra .f act 

III. Effect of Violation of the proTliIona of 
the aection. 

(l) > fvoX t-t itf ro;.t.ra 

(?) IVfrrt* •l-.'i. t S t-ro«»ir'» f*tiJ 

(I) ow»' • I « Ij t*- e.rvL 





OCfnCT AND APPIACVTIOV. 


[ Sec 


!. OBJECT AND APPLICATION OF THE SECTION. 


(1) The oitjeet of the neetlon, 

1. (I) The esamiiiation of an accn»etl iicrson coiiteni* 

plated hy S'!. 312 ami 3G1 Or I’. C . is for tlie 
ptirposo of enabling: him “to explain tho clicntns- 
tances nppearnig in ovulencc nj»oin«t him'' oni] 
not to empower n Judijc, before any evidence, baa 
been lecorded to extract daina?ing admissions from 
him upon which to build up the case for piosecQ* 
tion ('81) A. N. lOG : 14 A 212 : 15 C. J. 323. 

2. (2) Before criminating a mm upon his own 

'tntoment iindei examination it is weccs«arr to 
see that such statement was delibcratclv made 
and lecorded, that after boini' leeortled it has 
been shown or lead to the accused, and the 
examination has been attested by tho signntnre 
of the Slngistrnte following a certificate to be 
given iindei his own Imnd — 7 W. It 41) 

(2) -iiiphcotion of the Section. 

3. Analysis of Chapter XXIV.— Ss 3'i5 to 3C3 
relate only to tho mode of iccordmg the stole. 
ments of witnesses, while S. 304 deals wUh oil 
statements made hy accused petsoD«, whether 

nmounting to confession* or not — 2 C N. 702. 

4. Procedure under S. 364.— A Mogistiote, 


prisoner that he is cbaiged with a certain offence 
nnd ask him if ho has any explanation to give and 
whether he wishes to make any statement 
2 Weir 438. 

6. S. 364 . w 

other 
Tuent of 
S 202 

nieiit can bo recorded only under S 304 Cr. P. C. 
and that only w hen a person Is being tried for an 
oneiice 

32 C 1085 10 B H 160 2 0. L. 317 

6. Application of the Section. — Statements 
made by accused persons before the case has 
reached tho stage at which the examination of the 
neeused IS authorised, if they do not iimonnt 
confessions are inadmissible in evidence — 2 C. 
N 702 

7. Section applies to examination of the 
accused under S. 342 —The section lays 
down the procednre to be observed in examinin'^ 
^hc^acensod under the piovi«ions of S 342 Cr. 

Nature of examination to be conducted. 
General Rules 

(1) Qncsti'ms should bo made with the sole object 
of Bsecitnining from the accused how he is able 
to meet facts standing m ondcnce against him so 
that those facts should uot stand against him un- 
explained. 

(2) It is illegal to pul questions in the nature of 
croB* examination to tho nceuied. 

[Vi.r a typical ca«e— S-e 7 O. C 191] 


(1) The cxanilnntion is not to be mnde for the 
pnrposo of siipjikiiicnling the case for tho pTO«o. 
cutioil, 

(1) Magistrates should inform the accused that he 
IS not bound to answer. 

[Sec — Notes under P 312] 

8. Confession recorded by the hlagistrato 
of a Native State.— A confe8«ion made to a 
Magistrate in n Native Stnto is ailniissible in 
evidence in a tri.il in Britich India, if it is duly 
lecorded in proceedings under and in the manner 
required bj the Cade of Criminal Procedure — 
2 P. 11 UX)9 . 6 P. R. 1907 : 12 .V. 595 
0. S. 304 do not limit the scope of S. 21 
of tho Evidence Act.— The argument tint the 
confeaxions if recorded after the commencement 
of the trial, would be inadmissible in evulcnec, 
cannot bo sustained, because the nrgnroent seeks 
to derive from tho provisions of the Code a 
limitation on the law of confession ns defined by 

tho Evidence Act for which there is no sufficient 

warrant Ss 164, 312, 304 Ciimlnil Procedare 
Code aro not exhaustive nod do not limit the 
generality of S. 21 Evidence Act ns to the 
relevancy of admissions — 37 0. 407 See Rat 079 
10. S. 364 do3s not apply to confessions 
recorded by Presidency Magistrates.— 
Chapter XIT Cr. P 0. (except B. 165) docs not 
apply to the Police m the town of Calcutta Theie* 
fore neither S 104, nor ns a necessary consequence 


n crime committed in Calcutta. 

15 0. 595 (P. B.) : 21 B 49.'i. 

(3J Peoceitnre. 

11, How to record the examination.— 1“ 

taking down the statement of an accused, 

S 342, a Magistrate should rqcord m foil ‘he 
questions put to and the answers given by the 
acensed, and the whole must be made co"*'’*'' 
, niabte to what the acensed declares to be the 

truth; ho must certify that his examination of 
the acensed contains n full account of the state- 
ment made by the accused —4 B. E. 4G1 . I Bar 
R 320 5 A 253 • ( 83} A. N. 243 
13, Questions calculated to draw 
minatiDg statements 

Court has the right to do under S 304 Lr. 1 y- 
IS to ask the accused person to expl-i'n the cir- 
cumstances wliich appear in evidence against 
him, where questions were put to the neenset 
person which elicited a statement of a confessional 
nature, held that such examination, ^hougli 

purporting to have been made under S 364, was 
wholly inadmissible —15 C. J. 323. 


net a recorcieii umuT o. oyt t/i. i . “ 
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JroDE or KEconDiNo cx.iMiKvTioy. 


20. Object of 
memorandum 
Ss 122 (=16 
coTifession<i. 
of the necun 


of a Magistrate, and of the rotuntarr »at»rc of 
of the confession — i Ti oiq 


(3) or 

2>rcsci'ibetl by ««&<*, (?). 

. Informalities not necessarily fatal.— 

A confession does not become nnn-ortbr or con- 
sideration, merely because, the memomndom 
required by law to bo attached thereto has not 

2 «•“, ]!;c .'SI I-™ - 


^cording eottfeasion may 
rectify omiasion.- * 


"e C^N ‘22 r 3 a n'S • 

29 . Foim of the certificate. — N'o nirticnisr 

form of eertificatP Is prescribed by thf' section 
AiiM^tafe Wft'ficnte may be^rewcdied, the 
tlie^ the Ma-istrotc to sojip)/ 

«bfchcnnlj,»,d 11, i Wor“ 

5 


S 34 G (s. 364) —5 c 338 j Sc“ 
so. Attestation of the Magistrate.— It /* not 
necessary under S 205 0 P (aiS 3 Gi\ 

t at the fitatement comprises cterv ooe^tion nut 

!i“,. u,.”;"®.”"" "."/.“.‘'r- E-™ ^y ^ol 

and (hat 
Ids answer 

properly'^rewrdid i’’® 

jIlTiv.K.af j""rr-7 b!"! (JS^er.- 

cusodishisown^lsngifaeo®™?^*^ 

hi tlio Imcm-o or r ^ worded 

' tiry I'v'd* rtnd eJJKiw.ijm 


t Sdo. 


«W, BO 03 to ensnro ocenracy and pr 


Tent mis. 
lat was 
ho law 


led 


f how. 

made 

rstood, 

made 


(*> Sffftcmnit ahonhl ordimti'lty > 
covtied in the Inuyuaye in ivhlrJi it i 


be rc^ 
nindc. 


«i It Kitti nits not practieahle m the language ot 
the Comt or Knjrlish. It would bo for the prose. 


Cutlon to establish the impracticability If any 
existed ~[15 0. 533 (F. B.) • 17 C. 862 24 3V. 
It 5t • 2 L B. 19 : Jlnt ffe S C. P. 21] 

33. What is meant by “ impracticability 

Whero Committing Magistroto recorded in 


. .!« iiiui, tiiu iirovibioiix 01 a. ot>4 ui urn 

Cmlo had been snfflciently complied with — 22 0. 


81' 


34. Impracticability will be presumed un* 
Joss controverted. — A. confession made in 
Urdu (Hindustani) >n the presence of » SnbtliTl. 
aional Officer who was a Mohomedas gentleman { 
was recorded by the Coart-Offieer in Bengalee 


10 C. 112 See 21 B 493 1 23 B. 221. 

Instances of irregularity. 

35. (a) Where a Bhll accused having been ewouinod 


by a Magistrate in the 2I<iTatht language, and the 
accused's answer haring been given m 2 [oralhi 
with a very large sprinkling of Bliil terms, the 
Magistrate rcfoi licet the Aceiised's statements in 
I'nyhi-h, keUl that the Magistrate’s procedare was 
irregular anil he should have recorded the 
accused’s statements in Mamthi —Rat GJ3 


35. (h) The aeciiscd, J/nnipm/, nas examined 
through an interpreter who olrtained tlie answers 


through an interpreter who obtained the answers 
In Jhj«ip«(i and Iraiishifcd them into I!eii<;aU and 
the Msgjstrato recorded thorn m Eiiglisli The 
statem^ent in Jfwnyinn and the statement in 
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t Soo. 


20. Object of the memorandum.— Until tlio 

mcmorantluni nnd tlio certificate prescribed by 
Ss. ]22 (=10 ), 310 (=301) slionld bo attached to 
confcssioii‘1, 'iho effect of tlicse is to nlfottl proof 
of the neoumey of the record, of the presence 
of A Mnpistrntc, and of the roluntary nature of 
of the toufosslon — 1 D. 219 

(3) ?[cnioyfnulHin oi' Ccytljirutf 
pye.scyibcd b)/ subs. (2), 

27. Informalities not nocssaarily fatal.— 

A confession does nob become unworthy or con- 
sideration, merely because, the mcmomiidom 
required by law to bo nttuchcil thereto has not 
been written in the otacI form prescribed — 

3 A. 338 • 2 Wcip WO s 22 M. 16. 1 

28. Hagistrato recording confession may 
bo examined to rectify omission. — a 
(lofcct in tliQ mcnioranduiti to bo attached to the 
examinatitm of the ncciised by a Magislmtc cmm* j 
not be cured by the examination of Axvltnesxio 
proio that the statement was taken down in the 
handwriting of the MnRistrate, The proper 
coiirgo is to examine either the MaRiwlmtc him- 
self or some otlicr person wlirt was pre«cnt when 
tlio statcinciit was made. — 8 0. P. Oi 2.3 H 221* 
22 M. 16 . 3 r. 11 1909 i fi C. N. 22 3 C. K. 387 • 
Sec 3 M. 6 ! 21 r. U. 1881 : 21 W. K 20 : ;?«{ see ; 
12 W. It 41 7 iV. It. 49 I 6 C L 209 4 C. 100 : 

1 11 210! 10 11. II. 100 ) G 11.288 

20. Fotm of the oortifleato.— Ktf particular 
form of certiticUe is prescribed bj this section 
The want of a ccrtilicntc may be* remedied, the 
Appellnto Coiiit directing the liiaRistmto to atippiy 
tlio omission {7 II H. 50 (W)] A ceitificatc 
which contained tlio srords “taken by me “but 
inwlilch tlio magistrato omitted to record that 
the prisoner’s statoment was taken In his Iiennng, 
was treated to bo substantially a complinneo svith 
B, 310 (=S. 301) — C. 038 . See 1 11. 219. 

SO. Attestation oftho Magistrate.— It is not 
iircess.iry under S. 205 0. P (=8. 301) (o state 
ill the body of tlie examination of the accuscil 


ttsed, 80 QS to ensure accuracy nnd pr rent mis- 
representation or miaconstruttioii of whatwai 
*aid. If such a record is not practicable, the law 
directs tb.it the st.atcment shall be recorded ii 
tho langiingc of the Court or in Knglish ; if how 
cicr, ns in tins case, o second translation be inndi 
nnd the statement be recorded as so understood 
tho ncciiracj whicli tho law contemplates is made 
moio remote.— 21 C. G12 (000) 

(4) Stfiteninit should oydinuyilu be rc- 
coyded In the Inuyuaye fn which it is uiadc. 

32, Tho General Eulo. — ^If the accused is examin. 
cd in a language which tlic .Magistrate understand 
nnd is able to write, an Knglisli record of the 
examination is inadmis>iiblc, and no evidence can 
bo admitted to provo wlmt statement wns made 
1 .. .1 , nnx I 11 -rn /Tin It is 


cution to establish tho "TipracHeaUility It nny 

0 . 50.-. (P.B.). >7 0.602. !>>'. 
U Oit 2 Ii I>. 10 : »iit 6 C r. 21 ]. 


33. What JB meant by “ impraotioability 

Where a Committing Jlngistrato^ rccordod^jn 


corded, hehl that tho provisions of 8 . 804 oi^ 
Code had been sufficiently eomplicd wini.— — 


mu 

C. 


34, ImpracticobiUty will bo presumed un* 
loss controvertod.— A confession . 

UrCu(lliudn$tom) in tho presence of a Siibcuvi. 

slonal Officer wlio was a Moiiomcdan • 

I recorded by^tho Court-Officcr 


fUio laneuaKQ of tho Coiirl). 


. . ... . . ..,^.1. ui lai. ilU]>|SliniC 8 

signature, in which ease he should (oLc ex idcncc I 
on tint point 1 ho examination of tho accused, I 
properly recorded, is evidence, ami should bo 
Allmved to go to the jury.— 7 B. I* (at.) 02 — 
Str S W. n. 65. ' ' ' 

(Note.— 7 lie nllcstatiiiii required bj this section is 
iiniiccex'inry when a confession is made in the 

CourUon,e ,Uhccrlrjiiigthoca.e nf Ihr hmeof 

31. Object of recording statement of oc- 
cuaoaishlflown language .— “1 in* l.iw re- 
.piires thntorihnnrily such a statement, Ic. the 
exainiuBtion of the aceiived thonld be rccimlpd 
III thii lingiinge (if jnrsfiii iiiaVing it, Ihe ohjrcl 
Ifing /.. rr/TV..<.f U.c lerp i-c.f. nn.J 


Instances of irregularity. 


tft) Wlirrc a UIUI accused nuinis , j. 

by a Magistrate in the .Var,d/if 


ncciiscd's answer having been gi* 
with a * 

Mngistra 

FH<ih''h, 

ncciised's atatcnients ii 


36, (b) Tho neewsed, W .Mmtip' 


,, till.— Hat 033 

examined 
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modi: or deLiverikg Joik}jient. 


tSeo. 


the form picscribctl S 3GlCr. 1’. C., but iinj 
defect therein may be cured by etaminirg the 
Magistrate ns a T\itnosa-— 14 P. 1021 (P, B.) 

[ 5 C 215 • o A 253 R ] See 24 \V K. 2*# 3 A 
33S . 11 li. H 237 Note the charge in law since 

10 P n icr, ! 181 . 11 u n 44 • i d. 210 

48. Scope of S. 533Cr.P.C. notlimitol to any 
particular kind of non-compliance. — 

The scope of S 533 Cr, P. C cannot be limited to 

365. Uigb CuLut cslabhslietl by Ilojral Cli.irtev, # • # * 

Record of cmJciicc in High Courts * • [and tlic Cliief Court of Lotter liurmnl, 

may from time to time, by general rule, prescribe tlie luniner in wbicb evidence hball be taken 
down 111 cases coming before the Court, and the dodges of soeb Com-t shall take down the evidence 
or the substance thereof in accordance with the rule (if any) so pie«cribed. 

nmemlinent to the secf/oii— lu section 366 of the said Code, foi the word “ninj” tlic woid 
"fehall" shall ho substituted, aud the words and signs “(it any)” Bhatl be omitted 

Note. — Tho words "the Chief Court of the Punjib” was repealed by the Ucpc.allng and -\meudiDg Act 1919 
(iiiii of 1919) 


nnj- particiilnr kind of non-compliance with 5. ydl 
No distinction can be dra^Mi betnecn a neglect to 
sign the confeisioii or the certificate or to certify 
tho facts requiring to be certified and .a neglect 


CHAPTER XXVL 


Or THE JupOMLNT. 


366. (jf) The jnclgmont in every trial in any Criminal, Court of oiiginal jui'i'-dictiou sltnll be 
Mode of doliveiing judgment, pronounced, or Ibc «iubst.atice of such judgment filiall be 

explained,— 

(n) ill open Court cither immediately after the torinination of tlie trial or at some snbsequent 
time of i\bicli notice sball be given to tho parties or their plDader.>, and 

( 1 ) in the language of the Court, or in some other binguago which the necu^cd or Iiis pleader 
undorstaiuls 

Proi uled that the w liolc judgment shall be read out by the jii’csldliig Judge, if be is requested so 
to do cither by the prosecution or the defence. 

(5) The acensed shall, if in custody, be brought op or, if not in custody, be required by 
tlie Couit to uttend to licar judgment delivered, except where his poisonal attendance during tlie 
tn.il has deen dispoiived w'itli and the sentence is one of fine only or he is .acquitted, in either of 
wliieli c.ises it m.ay bo delnei-ed in the presence of his pleader. 

(•V) No judgment delisered by any Criniinnl Court slwll bo deemed to be invalid by reason 
oidj of the absence of au} jwrty or bis pleader on tlio day or fioin tlie place notified for tlic delivery 
thercdf or (if aii^ omission to •'crve, ordefeetin serving, on the parties or tboir pleaders or any of 
them, the notice of such d.i> and pl.are. 

( /) Nothing in this section shall lie const iitccl to limit in any wav the extent of tlie pro\ i- 
Wtws of sec tion .jItT. 


Notes. 

Mniiiini/ nr' the ii ni-it "Jmlt/mfnt.” j 


Ad circler nf di«c'li 
At(h<nigh 0,0 word “j 
Pro. Crw 


fen 14 nol n "ju«1,rment". I 
dcinoul" i4 not ilohncd 
'. it 14 HnfllciontU rbnr 


boiu t5« 3015. .3(57, that tlic tcrmi b ititnid.'d to 
hpply to the liniil oi-der in a Irii'f, terniiiialuig ill 
either ttie com lotion or .i. ./oi/frt/ of the aceu«cd. 
Virl',nhe„J in .TI 0 15 K SU7 t Kit'd i 

.S.v”«l VI. 131. (F. B.) I V. 1'' 
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u\*^CAr,E tSD cosTcfr* or Jinx'.Ktyr, 


:r/-, slI Vu Cr P.c. tir. f?-r-_-.j!antr»-a., 3 e 
f<ri-5:r.l.:MLTS.vrrff C''I» *ri'ea i: f±d 
c^: ac^M -«1 ar:- r,f aJ-o 

2r5 c. rj3 : r, >.. 1513. ^ ^ 

17. Death o! ilagistrate after canTictioa- 
least before 'Writing the jodgment^Ti* 

s-v-v". 1 cliM »tor5aTi«»-| tL^ »rrs^ 

shrr laiin? Mrt<«tcM t.st 

t^fo-o f » «n::ra Uf js le iLe ta*. 

1= 1 B E. 1% [<-2 V.Vr * 1 . n.=L 

C'-piK reTe?^='d tie eoaTiVsioa a^J a ' 

bat 1 = 1 B. E. 117, tl A in::t Ck-^tn aec}ii!-<J 
1-. JcWerea.t’'t/TO!-l Lvl ce^tler ex«m<ed 
tl‘ir nsL: <.f tr,r r;oi-ea tbe ni_*l. Ccar*. 

(■?) Si-oitt Of i>itr,t {2). 

18. Scape of S. 368(2).-?. allow- the ace-uej 

wark^rbj- j.leadAr. 3=4 51 :..?. m- j 

vo.reathe pe.^onaatce cf all act* which ilerolre 
cpo^ the seeasAi ia th* «,„A iIa tyj^j • 

aarwenas the eia-ii-itioa fcv the Caort, ' 
c .2t- 'S, or refa^iay t« pl^arf . 

■L%^' »=pporJ tii# ! 

rtew fo. itPonbmnlates theal«c=cecf theacca««l 
r.Vlli!' jafiarra-Et or ere, after . 

*.3«wheathejna?tnent i» oa, tf acflontal *r 
ca« a^ro.n“ a !*nt''n« of fia- orlr — 0 ? r>>. ! 

3 « IC7 5 Sr^ (121 r. 2,4-1.152. ; 

IS. The General Eule.-.\n .cemd n-„„a ' 

™ tal™ ; be! l.B hBTlns ab^nn^ed, ibe SIi>.di. . 
lra,« opm Ita .. ;„■. .j.,",. 

// 7 J that S. app.ied a, u, eerfew wa.« foorfct 
5(aTi.trate ebooM ‘ 

«ot t3»e ^aoaacM joJ-meat ,'n tbeab^enee of 
in* acea<e< 1 . — Rit 327 . ■ 

E«>»bna, if the Court U ' 
ea.i..»<] that the pnfTJiert* mj ill or infomi to 


[Sec. 


Je? Itoo" 

R. r. C 

p.3« 


D. a=^ E. W : fW Xw**' • I 


(fl .If/ecef/aHeo/fr, 

* J. Omissioa to read a portion of the jndg- 

inent. Tte C3 :*siOti to pron'^tce a cf 

the fvlzta^ni £=e wL'-h :h- Jfizistrate 

^5 wr.trea ad bi« csJs.jca to date ad s-^ tie 
jad raeat *t the tito® of proroitirc- it ar® 'c=:Is- 
si'oas corerd br ?. 537 Cr P C— 2 vre{r 71 I: 
35 5f.4.-«». ' 

23. The inherent potrer of Courts to restore 
lost records— I b Etshsal the iijJ 

foL'ows : -The js^wer cf fBpp’ris^ a enr reesri 
where 1’ c cri^Kil t^s b««i iWcr 
ope which pertain* to C«rts cF g^ertl jai^Ec- 
tion iedependent of IcgiilaticC-" (Biacfc 0 = Jnd^. 
•sent* \-of, r, S. 125 J Tie prsaciple I* t»coerij^ 
ia India in 11 C. J. 243 (345>s C<«rt tas iBie- 
rent power in the case cf lass or d-strsctl-'a of a 
|adic jl record cf resroricz it." It tas teen teli 
•B 8 C. J. 52l that when a j3apt5»5l has teen 
it is open to the Jnd^ to rewrl"® Crosi 
tceiEorw the ssWucee cf h.— SceSo M. J. 455. 

23. Delivering of a judgment should sot 
be delegated.— A Se«Kou fodze after kcllhir 

. trial in a district wiibio ki* Sersloa Blnsi.'s 
^ west back to bl* kea(]./]ii3rti>r3 Id flsother dlstrtt 
t and f<»nt kU jodirment itt the case to the Mae?*- 
J tnte pf the district is which the trial lad tak»n 
t place to bo delitereO br (be Utter. 1*74 that the 
{ proc»doro was illecal-^St*) .K. 2*. 151 s Bat S®» 
tXote So. 14 etore. 

24. Secs. 866, 867 read with S. 424 apply to 
appellate jndgni©nt3.-^Sec. 3? C. lyis 14 
C. 5>. iiiii } Bat not wben the appeal i* sna. 
iBAnlr.dismitscdiiBde' S. -Ul ^■//n [3 X.TdJ 


357 . ( 1 ) trery «neli jnclgment shall, except a.? otlier(ri=e cspres,Ijr provided bv this Code, be 
'T"t(en I,_v tl.e pn..am5 oSjeer of the Court in the hn^naje of 

»-_,i . . ,. , _ tlie Court, or in English; and .shall contain the point or points 

si nM’ thereon and the reasons for the decision; and .shall be dated and 

'.ned oy the presiding ofSeer in open Court at the time of pronouncing it. 

orotliAr L ^ offenre (if any) of which, and the section of the Indian Penal Code 

. w nn< er which the accused U convicted, and the puuLshment to which he is sentenced, 

Jo 4 z»i.nUnlirrtaUre^ and it Is doobtfol ender which 

of tlnl *1 n r 'ection-s, or under which of two part* of the same section, 

alternatiie ^ -'Il-S the Court shall distinctly express the same and pass judgment in the 


.aooaificd^T w i"' jndgnient of acquittal, it shall state the offence of which the accused is 

•loqaitted and .I.rcct that he he cel a lilicriy. 

him Irt 1,^ '^ ‘-1^ f'ecnstrtl i> coinicteil of an offence punishable with death, and the Court sentences 

.,.,10 „a.on.l.v 
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OBJECT AND VPrLICATlON. 


[ Sec. 


X. Alterations and interpolations (S. 369 
Cr. P. C.) 

(1) Rules as to intcrjiohlioiis and alterations 

(2) Review bv High Court and Subordinate Goflits, 
(1) lleincdi for errois 

XI. Presidency Magistrates (S. 370.) 


II. Miscellaneous. 

(1) Language of tlic judgment. 

(2) Absence of judgment. 

(3) Slisccllaneous rules of jiractico. 

(4) Lipunging Remarks. 


I. OBJECT AND APPLICATION OF THE SECTION. 


(1) Ocueral Jlcuitirhs, 


2 . 

3. 

4. 

6 . 

6 . 

7. 

8. 


judgment, should be the same person as the pre- 
siding othcer who is required to date sign and pro- 
nounce it in open Court. — 18 JI. J. 197. 

If Judgment is delivered after the 
accused had been sentenced.— The proce- 
dure IS more than a mere irregularity anil viti.alcs 
the coniiction and sentence. 

7 ir 237 • 14 A. 242 21 C. 121 . 13 U U, C35 1 Rat 
•fc2J G. 503: S S 131. 


Dictation.— The dictation of a judgment by a 
Jlagistr.ito flho did not write it but signed it 
after it bad been written to dictation is m contra. 
vention of 8 307 —4 C. J. 111. 

Proceedings -written in penciL—Pcucii 

writing IS jirecluded by common sense and com- 
mon naago —0 S 192 

Judgment written after relinquishing 

charge . — \ judgment written by a Magistrate 
after lie bad cca«cd to ctercisG jarisdictiou is not 
valid,— 16 0. P 1 j: Sec 20 I’. R 1670. 

Judgment must bo delivered by the 
Judge himself. — The action of a Scsiods 
Judge (after baling wiitten tbo judgment) in 
semliiig It to the District Jfagistratc to be 
deli\ered by him ts illegal [the Sessions Judge 
haiing left the phee wlicio the trial bad been 
held]— (Vt) A.N. 181. 

Signature when to be appended.— The 
signature to a judgment should bo appended nt tlic 
tunc of pronouncing it is open Court, — Hat 429 

(5) Objeef rtjjff Ajijilicatiou. 


Object of S. 367. — Object of tbc Ja^gislaturc 
in formiitatiDg rules as to judgments was 
to insure that a Criminal Court should con-lder 
tlio case before it in its cliifcrent bearings and 
should (m snch con^idoralion, arnro nt dcfiDitc 
conclii.ions and that the judgment sbonbl show 
thnl, in f.iet, the Cniininl Court bad considered 
the eiidciicc, in a case of fir«t inslaRco or in a 
ca«o of np]inal, and bud found in a ca«e of a ifou- 
I'fo'td to the sstisfatlion 
of tli<. Court, broaglit an offence borne to the 
licensed j,er*oii whom the Court coniicted.— 
1(1 A. 50«i (P. B.) See 14 A 2t2. 


S. 307 npplios only to final order.— R 429 
Code of iw,i (-_}<. ;t(. 7 ) of the Coiie was inld not 
til 1.0 appliiMblu to nil ordir* on pctitirms but to 
lii.ll ..rd. rii m,.de ,n the trial and inicsligHtion 
Of i-.ff. ncfs.- ll.it m. " 


10. S. 367 does not apply to an ordor passed 
under S. IDS Cr. P. c.— The section applies 
to criminal trials. — See C D R. 897. 

It is ojicji to doubt whether the provisions of 
Ss 377, 424 Cr. P. C, govern nn onlcr under S. 123 
Sub. Sec. (3),— 37 C. 91. 

11. Order of discharge under S. 286.— 
Accompaiison of the wording of cl 1 and 2 of 
S. 253 Cl, P. C. and a reference to S. 307 show 
tli.it an order of di^cluirge, after all evidence is 
taken, is not a jodgmicnt, nod that it is not 
necessary for tlic Magistrate to state his reasons 
though it is desirable that lie should do so — 
9 H. R 230 ! 31 M. 543 j 2U M, 120 

12. Judgment of acquittal on petition of 

compromise.— It i« doubtful whether the Unal 
order of acqittal 00 a jictition of compromise is 
n judgment vltbin tbc proiiilons of S, 307 (0 
Cr. P, C —20 1>. R 1014 (P. B.). 

13. Judgement written but not delivered.— 
A jodgnicnt, tlioogli written nad signed was 
III operative until it was pronounced and must 
be taken merely as an expression of opinion 

(.V Magistrate may after writing a judgment cjinrict* 
log the occu«eil, clnngo Ids mind before deliieriog 
it act under S. 3 19 Cr. P. C ] —18 -V J 745. 

14. Duty of the Appellate Court.— An 
appellato Court is bound to look into the defence 
evidence although tbc counsel for tbo appellant 
docs not refer to it and after dealing with it 
most come to a decision , otherwise the judg* 
iDcnt would bo defccthc —10 C. 37C. 

I (3) JKthjiitcHfx Jiotv to bf^ n'rtttcu. 

16. The General Rule. — Tlic decisions of Jo<]icl.il 
officers slioiiM be written on a uniform, eonciso 
nod complete plan : neither too prolix nof omit- 
tiog all reference to the facts. / te'U there should 
be concise rcfercDco to tbo main facts and proofs 
on which tho decision is founded, .'’econdiy, the 
dcdncUons and reasons should follow, and then 
in due course, will come, t/nriffy the sentence or 
decision When a judgment makes reference to 
witnesses or accused person*, Judges should not 

content themselves with merely jneiitioiiing thci^r 
number on the list, but should .ilso mention their 
names Tlie imiiio of the person referred to 
aliouid be distinitlv stated — Oudh Cr. Digp 22: 
Seen n. Cr. Cir. p 39 . See 49 A. 5<X5 (F. B.) 
W.R ((;ap)C. 

10. Bvidenco must bo dircusscd. — Whcie the 

j jndgn:ent of the llopiity Mngi'tmte in uppenl. 

I eontaiiicd along iceital’of the f.iofs preceding 

I the nllegcd uffLilce, hut no ditcliesKin of the 

f CTidcocc or onj thing to indic.itc that tho 3tngls. 

I tratc con'idered such cssciiti.il points, nt tlie 



367-370 ] 


fiivirvi^ nr rnr ji'Iv.mivt js 
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!■«« II' r»1 ip f f ll <• ffoin, “r l' - rf llii* 

rn itiB rtiiVtiri' inipl i<-»tinr tl)*" imliti 
«1u>l jK r« I •■' f tMt il »»• n't <n 

«'Vor>Km'<' >« illi low 12 M J JlTi 

17. Tho defcneo should not bo trcnted n* 

II. CONTENTS OF THE 

(/) r.VMr»*<i/ /{titr*. 

19. Judgment should bo sober nnd temper- 
nte.— 

(I) S jTi'l-tnrnI »1i'i'iM t^otvfinr lUflf \n m 
H'Vmtion of flip ti»nr» lipforo tlio Conri fopollior 
willi fair ati'l Iprititn^lo ronim-nt on nnr ormra 
or irTOfTnlanlio* lliat fn^r 1*0 iIi»<'lo*p<t in tl>o 
ronrro of trial Tlio lanrnarr alionl 1 1." trmpof 
ntp nn.l .'.l-r, r.ot »atirx-»l - Ilnr T 20 
(?) A jnifrmpfif afiooM not oonfain romarla 
nlmtU IliO #oon» 0'1 to iKo rfrft tliM lio A 
poraon of noaltli arol inflnrnoo anil lia.1 prorontoit ‘ 
Imth from appoann? iinWa o**»liJi«hr.| I.t tlio 
fn<lrnro I** W 11 H ) 

10. Judgo must cloorly stato tho points for 
doterrnlnatlon.— If ■ Jii'ifo fion* not rtatojijo 
fact* of tlio ratp or llio pointa for dctormlf'ation. 
or oron tlio •ootmn uti'lor nlnrli lioo'.ntiot* tlio 
no<*ii*o<1, tlip llisli Conrt wilt «of it An<l 

ilirool (I rrtrial (■'rt'llC N tilii). 

20. Particulars of previous conviction must 

bo stated. - I'-irlirnlAr* of prorioita ronrictlona 
and aontrnopf, if atiT, alioiiM Ik> girm in tho 
juilfftnent In tho alxoneo of fho«o (riirtioiihr*, 
tlio Court of AppoTl or rntialon oAnnot Iiato a 
propor iJoa of tlio upproprliitonoa* or othornino 
ef tlio aontoneo jnaiod — «<v >1 M C Cir, 2ISS». 

21. Bematks about Police olHcots.— Tho 
loatimonr and coniloct of polico oeiror* concorno.l 
in tlio tnni ilioutd be scriitiniiod niid oommentod 
on in the f'lmo dri.'roc as thow: of other matorial 
witn**a«c» nnd no further.— 21 W. It 0.%. 

22. Judgment must bo self-contained —A 

Mnjiatrato c.Tnnut aupplcmnit Ida judgment l>j 
hia orp/inafion to the superior Conrf Jf f/joro 
nrc no material findinf-s In tho judgment, the 
defect cannot be cured liy the Mngi*tmte8 eipla- 
nation— 7 C J 21S 

23. Evidence.— The judge ia bound to rtafo ni hia 

jodgment the rvidonco on n hich ho conricta [0 
tv It J77 n-hcrc tho judgment of a AIngiAtrato 
maVes no ' ‘ *« ' i « 

of llie coni 

1^0^! [21 Cr. I-hh-N IJ 

24. Duty of tho Sessions Judge. — A Sessions 
Judge should record finding*, whether of conTic- 
tion or ncqiuttal, on all tho charges nndcr 
which prisoners are committed for trial. 

13 W. It 50. 

25. Findings on every head of charge.— To 
enter up findings on every head of charge is not 
onty not iKcgal hot i« the most cofircniVnt coarse. 

fiSr, TI. (ap)47. 


It reason for enhancing tho punishment. 
Tic il.>friirc p'li f'.rwsrl hy the ncciiKvl should 
ti'-l !.*• trcafr.l hr the M-igntralc n> m matter of 
• rgrtrati .n in r»tinatifig the s.’ntcncr' to 1.c 
l.a..H l.y h.n -(TI) A. .V. 170. 

JUDGMENT tN TRIALS. 

20. Accused entitled to an Indopondont 
judgment-— .In ami.ed l-rron i* rntillNl tn 
have nil lndcp'"nd‘'iif, judgment of the trying 
C'cirf, and sneh ft jn.lgTiietit nin*t 1.e prrpare.1 in 
acronttnee m'lh. and ronfain tho iwirti'cnlArs 
n-.jotre.l by S 357 of the Criminal 1’rore.liire Cole. 
Mherwime ii {• no Jinlgtiirnt at nit. Where n 
e<-eni«.| rla>< Hcpiifr )Ing{>tnite forwn^1!ng the 
priicrolifig* under S. 3 |'l Cr. I*. 0 to the Siib.diri. 
fionat Msgi*lnle ri-eonle.! hi* full opinion and 
the latter wrote “I hate pcrnseil this jndgtnenb 
! ngrre with the finding* nm’tcd nt by iho 
lcanio.1 trying 51sgi»lmte nnd convict all tho 
eleven aecinod person* for being member* of an 
nnlawfu! ii*»einMy with tho rommon ohjoct of 
committing theft a* it.atcd m the charge". /frM 
that np«n Iho lest laid down by R 357 Cr. I’. C. 
till* was not a judgment at nil —20 Cr 411 (Cnt) 
27. OfTonco must bo speclflod.— Under R. 357 


.JmJi/ilirnt hi uniiniini'u ti'liit* 
(s, Qfirt vv. i\ V.) 

23. * 


(•pi) A. K. Rl. 

29. (i) The law rcrjiilrca that a Mngistrnto nr n nencli 
of MngUtmtes in n Summary trial slmutd give a 
brief atntement of tho reasons for tlieir finding 
A judgment in n single lino is not a jicdgnieiit in 
acconlanco with the law. 

20 Cr. 4.11 (Pat). 

(3) tTiidf/llinit hi Cajilttil rtisrs. 

30. Tho rulo laid down.— To justify tlm passing 
of a sentoiico of transportation for life me iso 
of mnnler, tlio Judge should find that there .arc 


imi*o*ing the penalty of deatli but whethfr tlieie 
nro rc.ason* for nhstaimng fiam doing vo — 1 y. it 

2I« (P. B.) 

Fr/rrtf ffj'C jiof for n,,/ 

fHttshty the ciipltnf seuft'iii'r. 

31 .( 1 ) Woman quick with child.--fi],i'ai j,,.,,. 

trace should be passed on a eoiirn.li.iii fuj- tiiurrler 


354 


COXTENTS OF THE Jl DOMBXr 1\ TRliM, 


[ Sec^ 


eren if it tlic accusocl be piegiimt, although tlie 
execution of the sentence slioukl bo ilofcricd till 
after delivery — lo W II 6(3 Sre 3V. R ((}ap)s= 
1 Marsh 131 , But See 3 3V. R 15 

32. {2) Absence of premeditation — In Bnima 
where kniies are freely used on the lijrhtest ae- 
casion, it would be unsafe to lay down a$ 
general rule that mere absence of premeditation 
or deliber.ate intent to kill js n good gronnd for 
abstaining from passing a capital sentence where 
a knife is used— 1 L D 21G (F. B.) 

33. (3) Not caught redhanded.— The fact that tho 
accused was not canght while eommitfmg mnrder 
or while escaping, is no ground for not nwarding 
a sentence of death — 13 P. H 1&73 

3i. (4) Ssz. — In a trial of a woman upon a charge of 
murdering a child for the sake of her ornamont 
the Sessions Judge after convicting tho prisoner 
passed the following sentence • — “In consequence 
of her sex sentence of death need not he passed 
Nibbia will be transported for life."— Held, the 
Judge had stated no reason from or jodicial point 
of view why a sentence of deatli should not hare 
been passed.— (’88) A ?! 134 
35. (*' r — * ’ ■ • ’ - 


TJTirt# are safflclent reasons.— 

30. (l) Sudden altercation.— Where the husband 
threw a stone at the wife and killed her in the 
course of a sudden altercation, held that capital 
punishment was not called for [103 P R 1666] 

37. (*" •• jero the facts 

nflict with the 
>ly induced by 
to condrm the 

38. (3) Case based on purely circumstantial 
evidence — See 2 Wcir 730 

80. Hecommendation for mercy.— To refrain 
from passing or confirming a sentence of death on 
account of the cnnunal's an act of pnie 

mercy, the exercisa of which is the prerogative 
of the Crown .— [1 L B 359] It is highly 
improper that a Session Judge should pass a sen- • 
tence of death and at tho same time in Ins refer- 
ence to the High Oonrt should recommend for 
mercy [M n. 0 P/o2t 4. ’00] 

40. "What is not sufficient reason for passing 

a capital sentence.— The fact that, except 
death, no punishment severer than that which the 
prisoner is undergoing at tho time of the commis- 
sion of tho offence can be inflicted, is not of itself 
eufflcient to justify the Court in condcmniii.' the 
convict to death. — 19 W R. GS. 

41. Doubtful easos.— It is the duty of the Judge to 
consider whether there aro extenuating circnms- 
tanees, but when ho h.as given his mind to the 
question and still feels pressed by reasonable doubt 
ax to^ whethe^r dcatli is the proper penally, the 


42. Under S. 367 (6) the Session Judge— h 
hound to state Ills icasons for not passing a sen- 
tence of death w licrc tlic offence i3 punishable 
witli death — 4> M. T 81 ; See 23 W. R 32 VT. R 

((Jap) 27. 

43. Duty of Judge to pass capital sentence.— 
Jndges are bound to piss a cajntal sentence in .i 
case of mnrder when they believe the eviilenec, 
and they must not shrink from doing their duty 

7 W. R 33 

44. Cases under S, 303 I. P. c.— When a person 
under sentence of transportation for life on a con- 
viction for murder, is found gnilty of murder on a 
subsequent and different charge, the only sentence 
that cin he passed on him under S 303 I. P. C is 
a scntcnco of death. — 19 W. R. 43 


(4) Miscellaueoui. 

45. Pacts not established by evidence,— 
ought not to find place in the jndgment. 

8 W. K. 13. 

40. Omission to safe out with clearness 
either the facts of the case— or the nature 
of the evidence suppoiting it was a good gronnd 
for ordering ft new tnnl. 

(’86) A. N. 181. 

47. Speculation or theories.— The decision mast 
be based on evidence and not merely on specu- 
lations or theories as to the probabilities. 

(•86) A N. 20 

48. Judgments when accused is discharged 
under S. 253 Cr. P. C.—SeeJ Application 
of the section. Note No 11. aboie. 

40. Humorous judgment.— A humorous judgment 
is not necessarily a bad judgment But its value 
does not depend on the quality of its humour 
Pacetious comments which do not contribute to 
the disposal of the case and which are calcnla- 
tod to wound the feelings of persons who are not 
parties to proceedings should not find place in 
a judgment — 12 Cr. 464 (L B.) 


' (5) The Itales Snmmarisetl- 


60. The following particulars must be set 
out in every judgment : — 

(1) Name of tho aocused.— At the head of 

every written judgment and of the records of 
the heads of the charge to the jury, the names 
of ail the accused persons should be set out, 
together V dh the tKimhers lyj uhleh the\j reo. 

vechielg he referred fo by tho Court in the course 
of the judgment or charge to the Jury. Bomb 
n. 0 Cr Cir. p 39 

(2) Offence must be specified.— Sec Note No 
27 above and Mad G. O. No 144S J. dated 
26-10-09 


(3) Punishment must be specified.— See 
(’84) A. N 219 . Rat 892. 

(4) Finding on all charges must be given 
—See 13 IV. K 50 

(&) Judgment should be signed, not ini- 
tialled or stamped.— Sec Xoto No. 93 mfia. 
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{'■') The jtiri^dicHon of llio MnRi^trnto 
should nppcnr. In ri-rr« •.nt'-nr.- ..T fnl*-r 
Tn^'ln n ^nr^^n^l Cmti. tin ii «f 

II n Jn U'*' rr Mn.'iitral*' <1 »K<int.I «li»Iinr»lr 

nj f-n I! n fi'''* < f Hin rrv'..r I — It i IS 
11 r M-TTv..litc^1 rT-:-'‘>i 

(T) List of witnesses nnd niaterlni objects 


nntl exhibits must bo appended.— 
31iilri« fJnW I ( Pr'rliro (IJiilr no .f) 

t") In cises tried with the aid of ossos- 
fors, the record of opinions of the nsses- 
*or», must bo appended to tho judgment 

— Itol^. of (Itnir. So "r, nn-l 

sv.) < li It tj y n I^TO 


III. CONTENTS OF JUDGMENTS IN TRIAL BY JURY 
AND BY ASSESSORS. 


(1) ItfiJurit. 

51. Tho proviso to S. 307.— Tin Honl*. Ililt t1.n 
Cntirt of Sn«»ion »lis!l rrmfl llm linul. of 
to Ilin jar,T Pn rnn»lnin(l rr-i.onil.lr «ni| 

ircluiln »iirli »tntrmnnt nn tlix pnri nf tlin S« ••ion« 
Jacl^n Hf « ill rnililr llin Al'p'-llsln Cn-irt In tWuln 
wSnllirr tlm rriilrficr 1 n 1.nnn prnfWfH ItM l.c-fort* 
tlj» jarr. nr trlirtlmr irrrn I T« lint-n snr r»i*>limc 
tinn«nilirfIi«r..T"-23W tl.aS .Cfr Jn 11 H .VP. 
(W) N 23S 2*. C Til (W) K "is J 
6?. Judgment need not bo written ii> 

rxtrtinn.—VmXfT h Ofi”, n Jtnl.T i« n<M m.itnrr.l I 
to wriln out IB rilrn.-'. DiO cliirL'n wliirh Im «<l 
1(1 thr jiiri Tlio iTtn "hMd* of ol.srpo" 
implio* tint til" Jinl.-o mti.i fiithfnlli rr^-r.t ! 
fl.i* litiri upon 'irliioli ho «<Mro«»r.i1 tho Jurr, l.oth I 
on tho ovntonco «nv\ on iho Uk, nml thoohjoot 
ofthoro honils of clisrpc i* tn inform tl.o Itieli 
Cnort. rliouM o(rs‘ion nriiii' of nh^t itirootion 
ho gsre in law to Iho Jnrr nml tho intuto «.f I.ib ^ 
•ummini; up of tho cTidonro not ontr f..r tho 
prosocution hut n1*o for tho Jofenoo " 

1 Pat J niT Sft 31 c C'ts no c s-t o-i.t ' 

3t<» ( ’Ol) A N 232 ' 


S3. When tho heads of tho charge should 

bo written.— -TIio hf-i.Nnr chuvo to tho jmj 
rlionhl lio nrilton hr tho as roon ab pos«i. 

I.Io nfior it* ilolirorr nnd wlnlo tho fnrts arc 
•till frMli in 111* mitiil S 30" Cr. I’ C iloo^ not 
fmVe It «ihIir*itory Ihst tho chsrco ilmiiM h*. 
wntlon out h-fnre ilrlircrr 

.10 c I”.! .«rr ir./tiM. no 


(‘i) Itf/ tuttriinrit. 

54. Tho summing up should not bo incor* 
porotod In tho judgment.— A Sc«jionB 
JimIco ■hoalii not inrarpnmio in nnd trvst n« pirt 
..f 111* ju'Vmon! Ill* Aumming iin of tho ci*o to 
tho a«M-««Ars , hilt if lio dues *o it is not an 
iltofrility — S* C J ri.'i 

85. Where tho case is triable partly by jury 
and partly with tbo aid of assessors.-- 
A roforonoo to tho head* of tho charge to tlio 
jiirj* t* not «u3icicnt complinnco with tlio rrcjuiro. 
nicnt* of S .1G7 Tlic judgment aliould contain, 
all tho pirlicnhr* •pooihC'l in .*1 307 Cf P C. — 
Uit 421; 


IV. CONTENTS OF JUDGMENTS IN APPEAL. 


(J) The prhtctpiv* nppUcahlr In 
apiirllffte Jml{jiiicn(i. 

66. “It is continualb (iicrlookod lij Court* of Appiuil 
that fi 421 of the Criminal Procedure Co<Io 
prescrilios that tho rules contained in Clnptcr 
XXVI a* to the judgment of n Criminal Court 

Appcllite I 

IP of the I 

crihes tint n judgment shall, among other things, I 
contain tho point or points of dcternimation, i 
the decision thereon and the reasons for the I 
decisions Now the conrictinn in this case h* ' 
the Court of first instance was hoth under Rs 
379 and 143 For tho purpose of an offence 
under fi 379, it is necessary that it should bo 
proved that there was an intention to take dis 
honestly any moveable properly out of the jhisscs- 
Sion of tho person aggrieved without that person’s 
consent , and one of the points for determination, 
iherefore, is whether tliere was that intention 
Admittedly, there is no finding on that point in 

tho judgment of tbo lower Appellate Court This 
is not a mere technical objection, because one of 
the points urged on tlic part of the defence is 
that, though there may have been the moving 


of property, there was not the intention to take 
that propert} di»honc«tly out of the po8ses*ion 
of mix other person, in os much os, it is contended 
there was n bnniijine claim of right . so that it is 
apparent that it wav absolutely essential lint that 
point shonld he contained in tlio judgment and 
tlint it should ho decided " — Pei .ir f.nirrr«fe 
J in 37 C 191 See 21 Cr d23 (P) 2 

l*nt W 49 

(?) The Dtttff of the AppeUnte Court. 

67. Duty of tho Appellate Court.— The 

oppcllant IS in simple justice entitled to have the 
eridence in the ca»o ngamst him duly w eighed 
and evanuned, and it 18 the duty of tlio District 


ISC X cfxvii 'tJI T* 1S2' ('12) JI. 

63. - 
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are fullj’ explained, tlic juiVmenl of tlic Court 
of Appeal, Mliicli eonfinns tlic juds-'nieiit of the 


and appreciated tbe arguments adTanced against 
the ciedihility of the pro«ecntion witnesses and 
still hcheaod them —20 Ci. 218 (C) . See ft B. II. 
(C C) 101. 

60. Judgment of Appellate Court not to be 
merely supplementary to the lower 

and 

. . hy 

aid of the judgment of the tri.al Court. • • • 
The law rerpiites an Appoll.ite C.>urt, to write a 
reasoned and considered judgment setting oat 
the facts and points arising for determination 
and Ktiting the reasons and gronnds for its 
decision— 20 Cr. CIS (Pat), 3.1 C. 138 1 7 C. N, 
30 0 C. N. xxiu 2 Tat J OOj • I P.it W, 073 
12 M. J. 3Jj See U A. 212 Cr R. 7 of n.7.’02. 

80. ‘Whore there several accused.— Where 
there are several accused it most appear on tlie 
face of the judgment that the case n^inst each 
of the accused has been taken into consideration 
and reasons shonlfl be civcii, so far as may bo 
necessftiy, to show that tlie Appetlalc Ooiirt has 
devoted judicial attention to tbe ease of each 
of the nceused — 33 0 ISS* 22 0 241: 20 0 N. 
1290 • 10 Cr 190 (M). 

01. An appellate judgment should.— (t) con. 
tarn snlhcient matcii^s enabling the IligU Conrt 
to form a concle«ion as to the propriety of con. 


of the sentence which was passed upon each of 
the accused having regard to the nature of the 
offonec "ith which each of the aecnsed is cluirged. 
20 C. N. 120G 

62. Points of law must be discussed.— In n 
case of mi«cliief, the intention of the nlleged 
offender must he determined nnd whether ho had 
acted in the expreise of a hoiififide claim of right 
[2 A 101] In a case of criminal tresp,ass, it is 
necessary tint the Appcll.ato Court should state 
the findings of fact on wtiicli tho conclnsions of 
haw arc linscil — [20 3[ys. 148.] 

03. Practice.— The Judge is hound to re/*ord a 
judgment on mrions points, gising liis reasons 
therefor The High Court has alnsys insisted 
upon this practice to safeguard the interests of the 
necii«cd liatSiOt J5nt fttJ , Hat 833 6 M. 11. 
(appt) 12 PC. N isiii . 22 C. 2J1. 

04. Appeals from orders.— Where n Sessions 
Judge iliipo.ed <if nn npplieation to rovoVe the 
sanction guen hr the Jtngistmte in the words. 
“I ileoiine to interfere on reviiion . reiectc«1,*’—hW.I 
— the iTtler did not fulfil the re'jireinents of law 


and that the Judge should have st ited his rensiui 
(92)A. N. fiO. 

Note. — Judgment should he in strict conformity 
with S. 3C7 (--IGi of 1672).-0 1‘. It. ISTG. 

05. S. 424 road with S. 007 Cr. P. C.— 

requires the jiidgineot in appeal to state the 
points foi determination, the decision thereon 
ami the reasons for the decision. [(’13) U. B 
2il. 169: 8 N'. 84: 13 Cr. 48 (0)J Where a 
Magistrate in nn appeal passed the following 
final order.— The appeal is dismissed under 8. 424 
Cr. P. 0 Ifcl'l that when nn appeal is not 
dismissed summarily hut under S. 423 Cr. I*. C. 
after notice given under S 422 Cr. P. C, it is 
incumbent on tlic Appellate Court to deliver 
judgment which should ful61 the conditions laid 
down in S. 307 S. 517 Cr. F. C. (a) cannot he 
invoked in a case in which there is no question 
of anv omission or irregularity, m a j’udgment 
but nn absence of a judgment. [17 3.11 10S5] 

68. Duty of Sessions Judges.— They should 
record their reasons for confirming, reversing or 
modifying the sentences or ciders of Magistrates 
—5 M. H (ap) 12 1 9 C. N. xsiii . 8« Hat 833. 

(S) llitlefi of 2>i’(tcticc. 

67. Form of Appellate judgment— To say 
simply that a charge is proved by thocndenco 
of witnesses docs not satisfy the requirements of 
the section. Though it is not necessary for nn 
Appellate Conrt, in confirming a conviction by the 
lower Court to set forth its reasons in full, yet 
it is dcsirnblo that it should do so, when the eir. 
cumsfances of the case necessarily required 
special notice.— 8 B. 11. 101 1 See W. R (*r)p* 
21 C N. 550: M. It. C. Pro. 12.11-78. Where the 
jndgment though not a long and elaborate one, 
affords a clear indication that the Judge has duly 
eoosicicred tho endence tho judgment is a proper 
one.— 1 0 N. 1C9. 

UOI 0 , — A judgment In tbe nature ofn stereotyped 
one is not in accordance with Be. 367 nod 4-4 
Cr. P. C —I C. X. 1G9. 

68. "What the judgment must 


Ihe individiial accused person)— held— »t was not 
in accordance with law — 12 Jl. J* 333. 


it and "iving judgment m complinnce with 8s. .JOi 
and 423 Cr. l\ 0.— 5 N. "6 110. X. cxixv. 

!.» 1 — . Tpf.»r to 
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(4) iif tt'hfrh thr Jnittnnriit" thnHf/h I 

^tmrt Itnvr hrrii itiihrltf. 

71. (I) Wl.rrr Uio Fr>.>nr« Jn.lr" ll.p 

• H''* “t V*\p j 

tlir rtvonl Btnl »«» tin CJ'u*'* f^r {ntcrfrnrR "illt 1 

ll(i» firnlinp of jlio lii.tncl >I«pi»1ritr 

lirp tonlpTicp it i« rot pxr<'«.;»r tml listin;; tTpnnl 

lf> tlip {rrr*t K.-p of tipp #j'j«ptl»tit I rp<In?<* il to 
lilts* It I with IliiTP timntli* tolilnrr con- 

finttof 111 •— Iti \. .Vtt (F. D ) 

72. T1 p follnw jrifr jnilctnonl I'y tliP Sr»*»pn« JoiIk*** 

"TliP •j'prlUnl* l.trc lippti c'lfitictrtl of t.fT»l.iiip 
into n> Iiotitc nt tiifht ilrai-Trintf In* wife intotlip 
fipM nn<l (likliotioriMT tirr thonpli tliof ihilnnt l.nrr 
IntprcourtP ttilli Iipr I listp rrml (lironph ll>p 
cTiilenrp »ti<l lipinl tliP Bpiyllinlt i*1ca«lpr mx) I 
tliinV that tlip Ilpfiatr Min'tmlp nn« qnttp rvlit 
to bflierc the ptiiSpncp TIip tentpner of oiip tear* 
It. I. and It* >V| fine J« not lirair I tlic 

B]ij*ca1.’‘— 20 C. 3i.l. 

(,») •Iiiitynirut’t nof In pvttprv form— 

73. (I) A 'Iai;i»tnvtc Ooliieml the fdltooinsr j«*Ui«pnt 

in ai'pcnl . 'M ice no ren'on to (1i*tni*t IliP Imdin;; 
of the lower Court. The sentence in*****! liowe*er 
nfil>eun hnrth I reduce the tcrnitf inii>ri»<iii- 
rieiil to fifteoii dnvf The Imei amt termt of im 
priionnient In dcfniiU will itond"— AcM— it «n« 
nut n juO;;mcnt within the tncanin^* of H. SO? nnd 

J2tcr. r. c.— ijc no 

74. (3) The follonin:; jud^tticiil hi n Svitioii* Judev 
"It It urged that the ciidonco it <|ai(e untniii 
worthy nnd thnt the deeitiuti ttioolJ ho rctereeil 
The dcpoMliont hnio hccti gone through and com* 
mealed upon ot great length The Court Imdt no 
grounds of Interference The niijie.il is dismKsed " 
— was— JieM—iiot he in occorUctieo with Hs 3C7 
ona43t Cr. 1*. C— 11 C 41'J S<r 31 V K Ih.H| 

75. ^^) District ilngistrato judgment in (riiinnnl «)>. 
peat "ilcad proceedings . 1 tee no reaHon for 
interfering w itli the decision or sentence ' — 

S A. X. 2R0 

70. (4) A Ilcpuly Comniissionir gato the fullowiug 
judgment in appeal — After hearing the argumciit 
of tlic pleaders fur the appellants and camming 
the record, I am of uiunion that tho loner Court 
had ample ground for conMctiiig the accused of 
rioting. I do not consider tlie sentence too sc-rere 
/ffl,l_{he judgment was not in accordance with 
Ss 867 and 424 Cr 1’. C— 22 C 2il. 

77. (6) Where tho appellate judgment was as follons 
"It 18 obvious that if one fiuarter foi the csidcnco 
for the prosecution is true, onil I sec no icasou to 

V. JUDGMENT IN 


Jaw to llie proved facts Where tbereforo tho 
Judge Jiimself says that there arc elements of 
doubt with regard to the accused s guilt upon the 


il'Hiht (hat it i», lie npppltint i« n m<r«t proper 
l-rron h. l-p l-onnd orrr under S. 110 Cr 1* C" 
IfeM— Ih.st ll.p ei'pesl Imd not l«?cn proj-erly tried 
(•Inlerrd— il mti«t l>e retried according to hw — 
4 <1, J, 141 1 .‘•rp tVeir 3ri1. 1 d icno 

78. (t?) The following judgment c>f n |)l•lrict >[.sgi«. 
Iratp rii appeal — "Tlirre i* no rn'on to reject 
Ilip etidcftce if irnnr person* rif j'o*ition who 
prose the nppellint * grneril position n« n thiif. 
I dismiss Dip appeal was— he/it— not to heh jnilg. 
mciit «• rr<|iiirTil hy law— ho J. >0. 14 A J. 
27tl< II A J 11* 

70. |7) The following judgment "I hate hcnnl the 
Arguments nnd have j'criucd the records. The 
conslction is in mr upiiiion throughly jiistilisble 
en the esidcnce on record ' is defictive—lS C. N. 
cscii 5ee31 r i:. I*-**! IS r. 15. Ihli7 . 22 C. 211 

80. (•») The following judgment in njipeni rieordi d hy 

the District Mngistmtc "Thi* nflrny svns a 
fneiioM-tlght hit wren nx mix rs of I tie t« o parlies 
into which the society of Dtiniishi seems to be 
split up There IS no good ground for doubting 
the justice of the 'Ingistnite’s Imdings tli.it tho 
twonpiM'llint* book part in the a3my, nnd that 
the pirts to whicli they bilongid were the iiggre. 
s*or« The nj’pcnl is diemi*srd, niid the tons ic- 
lien and sentence are conlirnted "/fiM— tins 

WAS nut n judgment in nccurdaiiec ssitli hs CC7 
and 424 Cr I’ C-16 LI. 11 

81. (t*) Following jiidgniciit recorded by tho Pessiotis 
Judge. "After reading tlio csickncc nnd hear- 
mg the learned counsel for ttiQ upptUant nnd the 
Icuriicil l.oseriinicnt rieudcr, 1 am coiiMiiccd that 
the Deputy Miigistruto has lUiidcd the case 
rightly ihe uppi.il is tlisnn«std— J/eM that it 
wus nut n judgn nt in lucordancc with the law, 

2J C 120 

8?. (10) 'Ihu following judgment "1 do not lind 


aii<t4gtt.r 1 t. II was no jiiiigiiiuai 
(fcO) A V 2Mt ill (’1*2) \ N CO ( SS) A X 2S0 . 
6 A 314 

62A. (II) “The Sivsions judge, an appeal, tonud 
that it had Ijccii conchisucly piovcd tliat part of 
the stolen propoitj was lound in appellants’ 
house, and he was implicated bj tho confession 
of his co-accnscd Tho solitary remark ‘lean 
Bcc no rcavou to suspect tho c\ idenoo us regards 
tho finding of tho property ’ docs not in tlio cir- 
tumstances appear to bo n gu8ieicnt compliance 
with tho provision of the Code of Criminal Procc. 
dure 08 to what n judgment sliould eoutain " Per 
pMtukreA.J C (’13) 1 U B 160. 

THE ALTERNATIVE. 

charge of imirdor, s Lmnittion in tlio altcinatno 
of offeuces under Ss 302 or S 201 1 P C is not 
contempl.atcd by law — 11 1* Jl 1013 S'c 11 I’ 
B 1SS7 7 N V 137 21 C 058 (073) 

84. When the power should be oxercjsod.— 

It IS only when the cominitting Jlngistrato and 
the Sessions Judge are satisfied iliat no reliable 
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evidence is piocur.ible in support of of one or 
other of the ch.nrKC«, the Couit shouM exercise 
the power of passiu? Jtidgnjent in the nltcmatare 
—12 W. E 11. 

In cases of perjury.— In a ease nndor S 193 
1 I. C upon ti\o contradictory statements, judg- 
ment in the nltematii o cannot he passed where 
the statements arc not absolutely contradictor} 
01 where in one of them, the accused gnes only 
hearsay evidence. Every presumption should be 
reconciliation [?<’e 18 B. 377 I 
(F.B.)] But a conviction is legal under the Code I 


■ 'LiSefi. 

of Ifi9S on an altCrnalivo chaigo, under S. 103 I. 
P.C.— Bei .(.toH J. [2SB, 533] 

86. Finding of “ono or other of two intents” 
3C7 allows a judgment to be given in the 
aUernative’ wliero it is doubtful under which of 

trespass 

intents, 

traspiss 

5 r. It, 18*^0 


VI. SUMMARY DISMISSAL OF 

87. The order does not amount toajudg. 
mont^An Older aiimmarily rejecting an' aiincal 
under S 421 does not amount to a jnilginent 
Within the meaning of 8 424 Cr. T. C. fi e. Chan 
.\X\ I. does not apply] 

0 C P 2t. 

88. Reasons however concise should be 

an appeal under S. 

C 307. 32 c 178 GC. P 
a‘ ^ • 17 A 241 (F.B. ) 19 

Note.— It is advisable that the .\ppclla*c Court 


APPEALS (S. 421 Cr. P. C.). 

should in summarily dismissing an appeal, give 
reasons foi rejecting It, in view of the possibility 
of the order being challciiged by an application 
for revision 

[36 A 196]. 

89, S, 367 does not apply, — Au appellate Court, 
in rejecting an appeal under S. 421 Cr P. C is 
not obliged to give a judgment containing the 
particulars ennmerated in S. 367 nor to giro 
icasons for its decision. 

21 C 02 36 A 49G- 2tP I 1905- SOB 540 25 
M 631 (•06)U. B Stj.lOi OO N. 023 2 Weir 
173 1 L. B 270 


VII. JUDGMENT ON EVIDENCE RECORDED BY PREDECESSOR. 


finding is rooordod. 
— Lntil the finding m recorded the trial iiicoin- 
Iili*’’. “ ofHcer Is removed at 

tiicir stage, his succession cannot pass jiidgniciit 
upon of the evidence rccordvd by 

him — 4 M, II. (,j,) 42. ^ 

01. Discretion of the successor.— See 3G7 

rcfiuires the dating and signing to W m oiieii 
Court at the time of |iroiioaiieeiiieiit. It Is in the 
< Kcrntioii of a Magistrate to adopt and deliver a 
jiiu>.micnt written and signed by Ids predccc«or> 
in-office hut not pronounced or to grant n He neio 
trnl under S 350 Or. P. C. 

40 M 108 See IN JI J. ui7. 


92. EfToct of going on leave before pro- 

nouncement, — Judgment purporting to nave 
been written and signed by a Jlagistmto who had 
proceeded on leave and hid ceased to oxerciso 
jurisdiction is no jiulgment nt uti —21 0. 7G3. 

93. Scope of S. 367.— Under S 367 it is not iieees. 
8 «ry that the presiding olllcer of the Court, who 
wrote the judgment, shonld be the s.ame person 
ns the presiding olTiccr vvJio is required to date, 
sign and pronounce it in open Court— 18 M. J. 
107. 


VIII. JUDGMENT MUST BE 

04 . Tho praotioo.-Tlio l,.,ls„,c„i 

& "'clS' '< ■■ ""It™ 

o’ s lol ll'lS" “""rt-R’l 0>4. 

. Tr l,„i Urn. 

.V.' . il r .V tl.o 

........ „,s 3;:i''V."ci.‘s"'r’;r' 


WRITTEN BY THE COURT. 

the judgments in appeal iblo cues ran«t be w ritton 
bv the Magistrate .V Magistrito in siieli cases 
IS not Authorised to deniito that dnlv to a clerk,— 
b M. 300 

98, Tho signature.— (a) Jinlgmcnt should bo 
signed anil not merely initialled.— [o S 
192] The airixing of a slgimtiirc with a stamp 
would be more than nii irregularity. rOM.G'iOi 
See ini] 


07. Judgment in 

inary «ri«l. iiml, 
the C'«le, ti,y r, ^ 


summary 

r tlii> jiroi |.; 

onl ill I,,,,, ..| 


trials.— Ill n Slim- 
imii of Ch X\ (11 of 
|<|"Mltble riisistiiMl 


0.mrl [.1 J. W. 4',«. • 18 it J. I97 ] The signature 
iim«t lie nppeiiib d nt the tinin of pronouncing it. 
'• IS the signing of till' Jiidgiiioiit which deprives 
e Coiiit T)f the power In .actor review it 
der S dtMl ih / i - i , [Rat I2!i ] 


til 
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rffKT or trRrnri \riTJr«. 


367*070 ] 

00. The duly cinnot be dolceatod.— Ti.*' I't*-. ' 

»i lirir f " 1 f *1 '* il 1 f<''t il' !■ .'Ilf' (f* »»iy !»■ 

cl’il' r(<1"i1in.- nn 1 *i.tiit'r XVI-nt* # 

Jii nlf'f )i >1*11^? |ji »1 inn 
wiOnn I i« *>■''•11'. n« I*In»i''n wr-i>t to 

•(tiitlrr* III "n' *' •iti'l *rji( ! >• 


in fli" to tti" 'I >i,'i«tritr » f tlic tii«trict in 

«liii 1 i tlio In ;] In'l l^lirn phro in tlto ilrliicrril 

{•r lti<* JiKir n<iil tlo litli'r ■I>'lirrir'I it nc* 
crrlin/l* tf^i I tint tlif* trnl Im'i ticrrr l.frn 
W'lllr looipliii* nti-I ii'i't lio 'nt (‘>'1) 

\ \ I**! 


IX. EFFECT OF NON-COMPLIANCE WITH TJHE PROVISIONS 
OF S. 357 AND S. 424. 


100. More r»on*CompUanco will not Inva- 
lidate. -Tii'’ li'-r'* tirt t’iSt fi I'l'tk'tmnt 

not cntnjil V « i{)i fill tl"' rrijiiifi nirtitii nf }> I*iiT 

will not inrnli.Hio it 21 C .T.1 f. II IT V., 
(Note. — coniirlion nn n (rhi rTs?iil'»rly lirM will 
not Ik* »r't s-nlo niorrh ilm .'laii»tr»to 

l)M Urn iintrui.UI.lT prot. Tilx.I from nt>nr.lin;r n ' 
rit III nororiliTi<r mtli tlir rrnuirrmrnt* of i 
ll.UKTtinn (.’\Xiir41S] 

101. The nigh Court— will n«i.ir tl.r i»p|.r!hir ' 

jii'l^mriit nti'l iliifTt tliC npp'IItlr Confl t« 
rrliPir Uir Bpj'ril wlirn tlie jii(1..'mrnl •« «Vfrcii«<> 
in tlii«, tint tlic Ci'tirt In fmlms in «1ral fully 
witli till* ciidrnct li} thr li.'lit of tlir r»t.i ' 
lili»liri1 ruU- iinpbiiijr In CMimntl ci»r«, Inn 
phfcil tlic njipphnnl ni ji'npihh —lint "7? 

102. Defoetivojudgmcnta. IMk n in tlir jnilpniont 

of tlin np|>rrhtr C'‘>rt no fiot* arc *lnl<<l nor 
rp«*on^ nro fc'i'cn for t!ie cotiplimotii nmrnlnt 
iiy tlic* nppelhtc* { inirt in iiplicililinif tlw* foimition, 
tlio cloficirney in tliC Jiiil/mriit C'lnnut lir tnnlr up 
liy InrinR rccourm to tlio jinljinirtit of tlir 
Jl’nfrbtnte «lio oomictoJ thr nccnjril The 
oppnl lie ri’lru’il nyniii —7 C \ JIO fir 

33 C 13S 1.3 Cf 1“! ( Vjinrr) 

103. Meagre judgnaont of acquittal.- xviierrihi* i 

ju(].:riu'iit ofnllntrict Mn^ntriCo ae<|iiit(in>; on I 


applintion ol tlie eoinplaiunnt set ,i«iilr the oJiler 


« f nr.]niliil nml .lirrrfol ilr rippril tr. t.o rclicnni. 

c J tv2 a--- II r II i^Tf 

101. Duty of the Appellate Court —ivhcro in 
an npfM il lo llic LVuirt of S.*«ii)n, tl,c* Jii.lgc 
fimb lint ttir Mn;;MtrnCc fi-t tint written n jiulij. 
mrnt in cnifnrmity willi tim proviainn^ of 3G7 
Tr r C . tlir correct proecil.iro i« to accept tlio 
nt’l'eil.nn‘1 1« retnnnil ilio M«o for Iie.inntr ‘le noio 
.V r 111 of tlic Cj'Ic line* lint niitliori«c tlie rutcn. 
lion of nn appeal on tlic file of tlio 8ri»ioii» Jucipe 
wlion aakiut: for a jinlrmcnl wine h tlie Xl.ieistrato 
I •»« f.iiVil to rrcor.l —21 Cr .32 (>I) 

105. Casoconnotbo remanded for a proper 
judgment.- Mtlioiistli tl.c Iliitii Court, In 
reri-ioii. niay direct a relinrinjr fur insuUiciency 
of juil;rnicnt. an .\pi>cl!ate Court is not competent 
t.> reiinn-l a ci« bccnii*o tlio Court oi firrt 
instance has nut rcennlcil a proper judment. 
Its dull latotro into tlic ailiolo facts fnlly and 
dispose of the case on llio merits —33 0 10d8 
100. Cigh Court will not interfere whore there 
has been unconscionable delay.— ivhero 
a Session .luduc rejected the appeal summarily In 
the terms "appeal rejeetod" hut tlio application 

for re\isii>n was put in nine montlis after— /leld 

that the Court uould ileelino to interfere ns tho 
applicUion was iiiado after sreat delay— 8 A .314 

107. Oraissioa to state under which of the 
two sections the ofTonCo falls.— An omis- 
sion Instate in a jiidj^niont in express terms under 
wliieli nf two siction the olfences fell, would 
amount, at the moat, to an irre^iil iiity and n ould 
not utiate the judgment —2 UVii iJO 


X. ALTERATIONS AND INTERPOLATIONS (S. 369). 


(J) ItnJaa-ito httrviiolatlOHf aud 
altevitttous, 

108. The stage at which an alteration may 
bo made. — if f«’/uic>'‘dit'nen/ Ind been ttvonleil 
tho attention of tlio Court Ins been called to 
any error or nii«tal.o m the Judgment p'oneunee./, 
the Court has the power of correcting snch error 
or mistake [Rat CoO] Whore nn order by a 
Jiid "0 of the lli„h Court, summarily dismissing 

, a pAition m the form ol an appeal fioni a person 
mIio was confined in jail omn^ /■» hiifu e to fa 
tiinh seciiiit’j /.» ijoi^il hehntioitr, has not been 
sealed, thoro is nothing to prcelude tho Jodirc 
from entertaining a petition for a renew of the 

order [J7 A 02] 

109. Interpolations— No Magistialc can a<hl to or 

alter the julginent in any ease nffei it has been 
signed and publi'hcd It iS specnllj irtegnlai 
when made in the .absence of the accused and with 
outnotl.-ctoliim— IOC N 10G2 (R3) A N 10 


110. Addition ofanote— t<i ihe Judgment deh. 
lored in a ciiiiiinil case by iihich the Judge 
trua to tliiow dniihts on the conclusion at "Inch 
he ariirod on tlio evidence', amounts to a most 
nnwariantihlo prncoeding— I'ti StuartJ. — 2A 33. 

111. A Sessions Judge —Ina no power under S 
404 (S 3011) to nltci or set aside a cenuetioii and 
sentence once made .mil signed bj him — 23 W 
It 4^ Uit SOI 

112. Supply of an omission.— When a Sessions 
Jodgo has annulled a uoiiviction in appeal lint 
omittid to ordei a new trial, ho is competent 
to add a diioction to tins effect aftenvards — -3 
SI 4S 

113. Order under S. 370. Cr. P. C.— is not a 
part of the judgment and inaj tliprcffye bo made 
after the judgment has boon signed 

Cl H 43 of -SS 
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[ See 


114. When alteration is not fatal.— 1 lie more 
fntt of an addition bein'' made to a jndjymenl 
iifler it lias bnnn «i"nod and dclitcrod, where 
fiitcb addition does not matenally jirejedicc the 
accused and Ins not occassioneil .i fiilnre of 
justice, does not vitiate the whole jnil^ment 
nr justify an order for new trn! — ( 0^) A. X. 11 
114A. S. 389 should be road as controlled 
by S. 437 Or. r. C— 2S II 102. 

114B. Summary disposal of appoil— iaa final 
ordoi n itliin tlic mnnin" of R 3f)‘> and cannot 
be reviewed— I H. 101 

115. When a Subordinate Magistrate finds 
that ho has passed an illegal sentence— 

lio cannot alter his ]ud;’inent. lie proper eonr«c 
is to submit the record to the District Masislrate 
for action nndcr S 43S Cr PC [2 L B 4.tsl6 0. 
0 19J 23 W It 40 i See Rat 137 1 IB H. 3. 

Con 28 C 828. Weir (3rd Ed) fl^SJ Be onjrht 
to direct the jailor to suspend the eteention of the 
sontcncQ and merely keep the piisnner in ilctcn* 
tinn winch in no case should exceed the term 
of the laiprisnnment awarded pendinj; n refer- 
ence to the IliRh Gouit — Rat 13? • I B. 11. 3. 

(S) Jterlcffhi/ JTlt/h Coiirfaint 
tJiuftte Cfiurt. . 

115A. Review by the Sigh Court.— The words 

“other limn a ll'sh Court in S 300 • do not give 
to a Division IJetich of the High Oooit power 
to review its judgment in Criminal appeal. 
The remedy ngntnsl any error tn on order passed 
in an appeal liy a Diusional Bench is afforded 
by petition to the (iovemment, “the authority 
with whom rest Discretion either of execntiwg 
the ’aw or commoting the sentence” — Rat 791 1 
4:jft 7 A. f.72 14 0 42 (P.B.) ■«> C. CO 
5 W. n Cl (P. B.) • 38 A 134 1 P. R 1009 : 20 
Cr 4t7 (Pat) 

Note.— wlicie a caso is disposed of merely for 
defanlt of appearance or ivlicro an oider is jmssed 
tu the prejudice of an accused person and by 
mistake or inadvortonco uo opportunity has 
been given to him to be heard in liis defence, 
the order of the High Canrt m such a cn<c tnav 
borciicued — IG 0 CO 10 0 1.80. 

118. Review by Magistrate.— The Cwle of 
Criiiiinsl Procedure does not anthorise a Magis- 
trate to review the linsl order made by him in 
a proceeding under R 489 Cr P. C,as Iho prin- 
eiplo enunciated in S 309 Cr. P. C applies to 
judgments pissed in n pioceedin" under B 489 
Cr P. C— 21C X 3H..35 C Z'jO- 16 Cr. C81 
(M): 22 n.aiUi (O') U. B .3). 

117. Review by Sessions Judge— Sessions 

.hidgo eannot in sieu of S .30 Cr. P, O levien 
his own order. An order reviewing his judgment 
mido hv a R«s»inns Judge is illegal — 2i P. R 
liiKi: .9<v S P. 11 IfOO- :j» C. S'JO 22 B. 919 
10 Cr. r,9l (M) • 39 A 131 10 () C 102. 

118. "When n District Magistrate may set 
aside his own order.— V Distnet Magistrato 
who^ Ins ordered the dismisal of a criminal 
npjiesl, merely by reason of tbo non appearance 
of tlio nppelhnt, IS romi>ctent to set a«ide sueh 


order and tbercaftcr to hear and decide the 
flppcnl according to law and S libO is no bir — 
5X. 70; 7 M. II. (Appv) xxxt. See 10 0 OD- 
10 C. .1. SO- 2s C 102; 7 C X. mi. 

IJO. District Magistrato cannot review his 
order in revision. — Where n Di'trict ihgi"- 
tr.ste bas nlrendy dealt with a ra«o in reiisiou 
and decided that there was no cause for inter- 
fering svitli tlie order of discbarge of the ac- 
cused, be cannot siibeef[iiciitly order fiirlber en- 
quiry under S, 137 Cr. P C. such an order is an 
Older reviewing the esrlicr one and is prohibited 
by R 3G0 of the Cole— 7 Bur T. 37 : (OS-’O!) 
U- H 37 : See 4 C, X 4D. 

120’. The High Court.— -V Division Bench of tliC 
High Court cannnot review nn order which they 
have already made, n« n Couit of Revision, under 
S 430Cr. P, C— ion 170 (F. B.) • 7 A 072: 
Sec 38 A 131 i (07) U. B 37 (P. C.) 

121. Sessions Judge cannot review order 
under S. 196 Cr. P. C.— An applic.stion to 
a Sessions Judge to se* aside a sanction granted 
under S 195 Cr. P. C. In a criminal proceeding 
in levision and not by way of appeal. liis order 
thereon being final, lie has no power to renew 
or revise It —23 B 60 Srr also 1.7 A. 01 

122. MiscellaBOous procoeding.— Orders under 
S 1 IC Cr P. C. cmnot be rcricued by the same 
Court, clerical errors may be coriected under R. 
3(.‘l of tho Code— [19 Cr. 227 (P.it) i 8ef 10 0. 0 
192 See 37 C, 350 - 8 0- 580.] A Siagistratc 
having ooce refused n sanction cannot grant it — 
[10 M. T 380 3 

122A. Omission to proceed under S. 75 !• 
P.C. cannot bo remccUed aftw passing 

■a'l 

UKu o. Uiiii, Milieu was not piocmiea uim “iibi 
after the scutenco in respect of the offence 
under S. S?0 had been passed Jfelti tint haiinS 
rcganlto the provisions of R 363 Cr. P. 0 the 

Judge bad no pouci to proceed with tbo trial of 
tho charge under S 75 I. P. C and enhance the 
punishment after having once pronounced Ins 
sentence — 12 B 202 

(3) Ileuicili/ for errors. 

123. Expunging remarks from a judgment 
See Xotes (under the Hending XU. Jliseelh- 
iicous) nos 118-149 

124. • ,1- e . as time- 

• • crroneonsly 

• cmnot on 
The -only 
,tter to tho 

High Oonrt under S 43S in/m — 0 B R. 300i 
IVeir (Ird Ed). 983- 19 B 732 1 Bur. S. 331. 

M H 0 Pro 13-n.'73. 

125. Judgment obtained by fraud or trick.— 

The neensed obtained Ins nectnittnl under R.23< 
(npra by having the complainant Mrotigfnlly 
arrested and dotaiuod on a false charge, thus pre- 
senting him from .ippcaring when Ihc case ua'i 
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t Sec. 


139. Ante-dating is illesal.— A BcnW-wcp follow^ 

.^nd does not precede ft ennriction Therefore 
anted \tint; a sentence :s illegal It is not compe. 
lent to ft ilagistratc to confine tlic sentence of 
imprisonment impc-ed liv Inm to the d.-ira the 
acensed lifts been in custody during trial and to 
release him at once — J^at 

140. Sentonc3 a necsssay part of a judg- 
ment of conviction. — Ererv eonrielion nnisk 
be lollon cd by a sentence lioiroTer li-rlit it mar 
be. Kicn a single day’s impi isonment must 
pnssed^^to legally toinpktc ilie record — fSI) 

14J. Courts of limited jurisdiction, -llrerycnn. 

\ iition by a Court cf limifcd lorisdictlcn ought to 
contain a statement of it- legal juriMlicUon with. 
Ill it'clf IMierc therefore a Mngistrtite conrlct 
cd an aecii'id under S. 41 of the BomUiy Akbari 
Act for being m pos-ession of more than a gallon 
?; bfjuor mtlioiit a permit or pa«s from ■ 


such Court slnll inform the offiecr commanding 
the regiment or corps to which the coniict 
belongs— B II. C.Ci Ci>. p 38 ! Sec Punj Ctr. 
p 2JI Wilkins 13y 

144. Delay. — 0el.iy in dcliicring judgments in 
ca-cs is opiiQCcd to the princinles of law. 
5 G P.24 

145. The cWof Court. — can in revision set aside a 
defective jndgiiunt. G P. It. 1&70. 

148. Wheu S. 537 does not cure defect.— 

y. .">17 of the Code does not cure the defects in a 
judgnicut iiliich sifts at van nice With the direc- 
tions giicn li\ law jiiJ m itcri illy prcj'udiccd the 
appellant at the trial of ihe* appeftl. — 10 A. J. 43o. 

147. Coaclusions inconsistent with tho 

findings. — WJicro the Jiiilgincnt bIiowb that tho 
Judge has conic to several conclusions inconsl-tent 
with his hiial finding that the ncciiseil was guilty 
/iifd— the jiidgmcDt was bad in law and must be 
racftfed— 13 Cr. 593 (CJ. 


14?. Inmediato dischajgo of prisoner on 
acquittal.— A prisoner is entitled to l>c dis. 
chargeiHronj custody immediately on tin joJg. 

icn there 
further 

143. Information on conviction of military 
psnsionors.— When a .Military pensioner is 
convicted and sentenced to imprisotiment m a 
Onminal Court, the fai»ts nf tho case «1u>nld be 
reported, Without delav to tho Tension I’lTmasIcr 
[■f the circle to winch the pensioner belongs 
F- P Cir. 

p. 33’j When anv person sciving under the 
r.ovcriimcnt of Bombay in the Militaiy Depart, 
nicnt las been coiisicted in a Cnmmal Conr* 


(4) I'xpmif/iiu/ Jleiiirii-I.s. 

148. High Coutts power of expunging.— 
The High Court Ims power to order that iriclevant 
matter in the jodgment of a lower Court should 
he espm'gcd. 5 Iliir T. 20 

Note— In lo7 T. L. 1018 Chide C. J. end 

Cl‘/ttu-ji J directed the Words "I nm of opinion 
that both tho nccu'ed hare deliberately perjured 
themscIroV’ tu bo espungred from tho jodgment of 
the Magistifttc discharging tho accused]. 

149. A Judge may himself expunge remarks. 
It i« open to a Jodge to reconsider and expunge 
damaging observations rcgariUng a witness In a 
erimninl e.asc silio bad nt tho trinl no chance of 
defending him«cif This do'-s not amount to the 
rcvi*»wlug of n criminal juilgmeut os there is 
no i[tic>tion of rcconeidering the guilt of the 
aecaseil —2 T. W. 1010. 


On the applic.ition of the aecused a copy- of the jmlgnicnt. or when Jie so desires, n 
Copy of juilgmert, etc , to U* given translation in Iii<i own 1 uignage, if practicable, or in the I.anguftge 
ppbcaliun. of the Court sliall he «»i\en to him witliont ilolfty Such copy 

•'hall, in any case other than .a snijinmiis-nsc, be given fice of cost 

f-I In trials hy jury in a Court of Sesvion, a copy of the heads «f the charge to the jury 
shall on the appluatiun of the accuscl. be giaen to liim without slehy and free of cost 

(.'0 Wlicn thu accused is sentcnci-d to dcatli by .t Sossion Judge, such Judge .sh ill further 
»«' of per-.>r si-iitene.-d to deilh infill m liiin of the peuod within which, if he wishes to appeal, 
his appeal vliould ],,, 


Notes. 


I. Act (M f.:7) .,,,1 Acll.\..f|TO 

r ft'’;, ' “ ■=>'lc,.co„t .Icll, 

'1" i""~' "I or 

I'tU* 'I thstipi,. 

b < u !u,!, .1 ,.,..1. r « 1 . mist 

‘ ' ‘ 'll • I.Mnit ill 111 .\i t] 


2. Thu Duty of the Court as laid down in 
subs (3). —Ill nil ca'.es in w liicb a person is 
rentented to do.itli, the S(v«i<ins Jiidire must cS* 
|il»in fo the t.iiii let that he must til', bis .appe il in 
the Bcjduns Court within neu'n d'js and tbc 
Judge nin«t tfcni'l wlictlicrtlio miirict desire*! to 
npp-.al nnd that the tonvut wii« iiiforrnctl that hiS 
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373^ )nv,Mi\T wit»\ 1*1 III, 


*>1 1“ 'll )h- iniili' « illiit) »i « I n tti\ ■ — '^•v \l| j 
1! nti lo f. 42 (V. ir. 7*. *,t} Iv7l p. Joij ' 

D. The District Meplstmto to lelCRrophto 
Government plenilcr If prisoner rotninii 
counsel.— ''fv Jimt Koi n 7. ‘«i i' 7.1 

4. ncmisslon ofCourtfeo. — in Uip (‘trni*** of , 

jpowrr* cntiff rr* <l ti.’f S n'lfifll** f'lmrt IVri tet 
(Vlt rf J'*70. 'll'’ '■''Tfn''*’ firiirnil In Coanrit l« 
pic In i-rmit lljf Coirtfcru «n A fOpJ ‘t 

tran»Htinn «f jiulrriii iil m n r*t'o i>lln'r tl.an n 

► 'intTinii* ruc* nnd A oipj cf Hk' l.rut* of Itm | 
in I Ik jiirT «lirn Hi- inipj rif tl.p trui^lilioti 
{• firrii iunJ'-r tlii« irclmn nl»ci n tnpr of f 

lint) of n jcii1,;m( til in A •iniinmi)* ft<> filainll"' | 
rrot'ocl !• in Jill l.«\t of It»1 Not S'o 

ilil< i1 10 'I ’vi ,/ 7»-J Ii-v'ijii 1 p. r/nt) 

5 . When an ndvccito ^VQuId bo entitled to 

0. copy.— \n ftcliocnto whom trwifti 

Imo licrn iiinlf* lit Court iinpittinR In liiin fnia 
coniliict *liu iM luxe fumiilircl to him n ro).i of 
tVio wriitrn jinletnont conlMtitn^ Uio*o romarii, 
in onlrr licit lio imj pla< e Ma c<jri*li»cl laotoro tlic 
pirticnlir Court 111 Hu* li^Oit tn(>*t fnouraMc to 
liim»rlf — [ii II II 510) I’rnoTtitor* in rrrri'1c"ry 
Mnjji.tmtci Coiirla wlmto diimci nrv 

nr'' otilitloj uii'lcr R 170 of ilio rresoteney Ma 2'». 
into* Act to ohtnui cop c* of il.o orilcri n»i<lo •*.' 
nnd nf tlie ilptvnilioni liVcn Iccfvro tbe Mn^i«irale 
—5 0 10*1 


0 . Hulca rcRardlnc copies —In onior to ni.i ttio 
.lp5«'*l!ilr 0 >iirt« in «!• Irrininini,' wlc'tli'T nppenN 
nrr lime l.irrril litr iiniililinn errry Cnmlnil Court 
nnli>irilini(o In ilip 1li.*)i Court nlcnll cntito to l,o 
finlor***.! lice fdiron ini: piniculim on rrprr copi 
* f A jiitlcmMil, nnlor c.r cliarj-'c to n Jiiri fiirnislicl 
iin'lrr lliP prnrisiona of 8« 371 ntidol'i Cr. P. C. 
(1) Tlio ilitc on wl.uli tlio copy vrns nppllnl for. 
{.’) tlio (Into on ivliicli it iTDK rcidji for itclipcry . 
And (T) llio ililo on wlicli it in* ilclivcrcl. To 
I'rcicnt iihiiilliori'cil nlicmiiaiii bcin^' nnOc, 
the ililfi nliuiiMlio written in IctUn in iJintinct 

l.'iiKlwritiii'.', oii'I mil cniloro mciit tliouM l>o 
Hurtled by »ntiip n «j'oii«iliIe odicirof tlic Court 
on tlio dll'* In ffliii li it « fetT — 7l>inb. Jl.C.Cr, 
C.r j. 7-* Willitii. I.'IK 

7- Appeal cinnot bo rejected because copy 
of judgment is not stamped.— A Macistmic 
of tlic lirat cli«s njrctei! llif nppt.il It. fore him 
Itcciaac the copj '«f the jmlcmcnl ajipc.ilcil from 
irni not, in III* o]<iiiinn “atninpcil ns rif(uircd br 
Inw," the Hiali Court rticrrcd the order ns by cl 
(I) ofthotloTt. Not no 512 of 2C-l.'fO 
(.01* (;..i l‘>‘‘r>p M) The Court-fee IS remiltctl 
on the copy nf the jiid^'ment in a wnrmnt cn»e, 
when given under tins scctior— •Rat Cfll 

8. Application for copy— Need not he stamped 
Sec Cos «>/ IikIio lb”-! V WO lbS-0 p 5M). 


372. Till' oriyinnl jml'.'mciit aIiuH Itc filtul «>tli the rcoonl of procoulinirs, mnl. whero tlie oiijjinal 
Judgment when to be transhted is ti-eordcd in a ilifTorcnt ianodtoe from that of the Court mill 
the accu'Oil mi it'(juirc>«, a li.m-hitioii tlicivof into the liingn.iffc of the L'ouit shill be .uhltil to such 
reconl 

373 In C«M’« tnullij the Court of .'^c-iiou. the Court ^lull fnruaril a cop\ of its timling mul 
Court of Pi'ssioti tc) send cai>v of find- renti’iice (if mn ) to llio District Magisti.ite within the local limits 
iug and sentence to liiUriit Slnciilrute „f who..i jm isdiction tlie tiial was liehl 


Kotos. 

Jliites iin-lcrS. ^73. 


1. Bongal.' Session* Jiid-'is nre dinited to pwe 
cserj futility to Mouvstrwtii and Uistrict Supctin 
tcndcnls of I’olieo for iiifpectiiig the records of 
c.i*v3 in their C lurts nnd for tiu prc]Kinition of 
copies bv clerks sent h) the ilistiict Slajjistrate 
— caio being tiken thnt llio nennU be not ic- 
moved from the Judge’s olliec— C II C Ci< No 6 
of 21 9 ’bO. 


2. Bombay. — in llombav, the Court of Scssioh* 
should at the concUwion of ever} trial of prisoner'- 
cwnimitted Iheretn, cominnnicate Ihc result thcrcif 
to the committing nuthontv for Ins information 
B»i»h i:»i 15-7S*1>1> 471, 475 

3. llindras >-111 Madms, the Magistrate should 
comniunicntc the finding and sentence to tie 
Superintendent of Police —JI H C. Pro 19 0-’SG 
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SUnAIISSlOJ^ Ol StXTBNCKS lOR COM'IiniATJOX. . 


'[ Sec. 


chaptj:r XXVII. 

Ot THc Of r«*iJ C<»nfii!m;tiu\. 


,374. V’lien the Ctmi-t of jxT'Scs sentence of tleath, the proeceilin^s aliall be .subiiiittccl 

Scnu-iicc oE death to Ic aubmitteil to the High Conn and the sentence shall not he c’cecuted unless 
hy Court of Session. confirmed hy tlie High Court. 


375. (f) If uhen such pi-oceedings atx* submitted the High Court thinks that a fuither inriniry 

should he made into, or addition.tl e\iilenco taken upon, any 
rower to uirett lurlhor iiKiHin to , . . ? i • i 

bo made or adilitiiial CTiikucc to he ptnnt be.mug upon the guilt or ninoccncc of the cou\ictt'(l person 
it may make such inquiry or take sucli evidence itself, or direct 
it to he made or taken hy the Court of Session. 

{2) Such iiujuiiy shall Ji'>t he made uor shall such evidence he taken in tlie piesonce of 
jiirois or assessors ami. unless the High Court uther\\i«o directs, the presence of the coinicted 
pei-son may he dispensed A\ith when the s.rme is made or taken 

(o') "When llio inquiry and the cthleiice (if any) are not made and taken hy the High 
Court the rC'ult oE vueli enquiry nml the evidence shall he certified to such Court. 

Towci of Hissli Court to confirm 376. In any case submitted under section S7i, rvbetlier tried 

leiitcncc or annul couMction nid of asse^soio. or by jury, tlic High Court— 

(<f) may confirm the .'sentence, or pa^s any other sentence nnrranteil hy hn, or • 

(b) may annul the couxietion and comict the accused of any ofFenco of n hich the Se-^sions 
Cum t might hat e con\ icted him. or order* a new trial on the s.rnie or on nmemled charge, or 
(f) max acquit the licensed person 

I’raxidod that no order of coufirm.rtion shall be made under tins section until the period alloxxed 
for pieferiing an appeal has Cxpiitil, or, if .m appcrl Is presented xvitliin such period niitil appeal 
is disposed of 


Notes. 


1. Scope of Ss. 374 to 376 ~TLo IISkU Court, as 
n Court of HofiTCjicp, cnii on!' deal with cnsi» in 
"Inch n seiitcifcc of dcalli his been rnsscil.— *5 N. 
r. 130, 


2. Practice of tho Bombay High Court— 

“It npi'cars tn be tlie pnicticc of the liomixif High 
Court that "hero a prisoner Ins been eentenr^ 
to d( atli, oven though the coii'kttini was bail on 
tlie nnaniTnoiis voriiict of a Jurj, tho wbnlc case 
ii ro-opetiod licforo tho High Court both on 
matters of fact ns "ell ns on iinttors of I iw .” — }‘er 
Ihlrhih. J. in 17 n. II. 1072 Hat 710 

3. Prnctico in undefended capital case. — 

'ihore! i4 Ijcrii a pnutico long CBtablisbod ainl 
well rcc<'giii*e.I thit wtun nii ncciH'il {icrson 
iBror* a Jiiilgo on n caplfal cbirpe, tin? 
necii.liinjfl 1(1 rei|iiirul a meiiilM r of rbo 
prii'iic 4 bifiiro hiin lo uniU*rt»hn tlx 
i>f t lie nil ii.c-il The Judge sIi.iuM eitbor 
i>r r. nn. ,1 auj nic-iiilii'r nf tbr proftR^bm 

< t th. d. fi , , , —j.i (_• j; 


Jnilgi 


4. Poworof Remand.— 'I'he High Court has power 
under S 370 (b) to oidei a new trial on the same 
or an amended thargo (19 C Jf. S3G . 0 0. N. 

fi21) 

6. Polieo Dianes cannot be looked into 
by tb r ' ' ^ 

C.— -V 
"Itii n 

testimony ot tho "itnes»cs on wlncli irui 
Judge b.xs properly dwelt, to test tiiat testimony 
still furthoi h' rending the earlier st.atcmeiits of 
tinwo witnesses in ide to tlic poliie and cntcroy 
in tins polite di.iry, m othei words to treat nR c'i* 
dcnco "hat could be iHtd at all events for tho 
luiriinse of di«..rcilifiMg those "iliioisc’ It C. hi(’ 
<P. C) - .^0 L .1. r. C 110 

0. Power to take further ovidonco.— " hero 

iliiring the oouiso of n tii.il for ninrdertlientcnseil 
|>er>.<in applies to tall ecrinm fiirther imleriil 
< ' 111 . me 1, Hiring "n (he line tf (l.o defeine, there 
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t oxi'cuM iTiox i*i{ocKr.mx«< 


[ Sec. 


litu'lltci J»t?ye 61, // Ihc Chief hi'tue oi the Jiiihcm! nrr fo thuit, he/oic /luce othC JinJrjr^, iiint the jiid'jincnl 

v! milci "h'lU /"Hull the I'f the niiijoiiti/ ttf Juihfen If hroiinn -nch cii'c" 


Notos. 


1. Propriety of reforonca to tho third 
Judge. — In ('.‘'fi) 275 iriititnijotl J dis- 

tiis'sos the propriety of ri.'ferrini» to a thmt Jnd^ 
Mlicn tliero i« n iliffeicnce of opinion betneen 
tuo Judges III"! licwfl Imre boon criticised by 
J.VIji’ C J. in (67) A. X. 12o, rvbo says that it is 
the duty of the third Judge to express and net 
iijion tlie opinion at irhich lie has himself defi- 
nitely armed and not iicces*'aii1y to hold that 


the the opinion of the one in favour of an acqittiil 
should prevail 

2. SontorcB commited,— In 17 C. X. 1213 
Citiiiihilf J, as the third Judge, did not pass the 
capita] sentence heenuse (1) one of the Judges had 
cvpn’ssed himself as dissatisfied with the evidence 
and (J) tlic nppcllanls liad, through no fault of 
theirs had the capital BcwtcDces luiiiging o\cr 
their heeds for iitaily siv months 


379. I'i cases subniilfcd liy the Conrl of Session to Hie C'onrt for the confirmation of 

Procedure in ca'os submitted to High ^ .sentence of death, the proper ofiiccr of tlie High Court shall. 

Court for coiihrmation. w itliout delay, after the order of confirmation or other older has 

been made b}’ the Higli Court, .send a copy of the order under the seal of the High Court and 
attested V itli his oilicial signature, to the Court of Session. 

380. Where proceedings arc submitted to a Jfagislratc of the first class or a Sub-cHvisianal 

,, , , , .1 n Magistrate as providctl by section 502, such Magistrate may 

I’roceaarc in cases submitted by ^ •’ , I'li 

Mngistrato not omponered to act thereupon pass such sentence or make such order as Jio migiu 
under Boetlon 5(3-’. passed or made if the case had originally been heard by 

him, and, if he tliiiiks further inquiry or additional evidence on any point to bo necessary, ho 
may nvaUe such inquiry or take such cvidt-ncc Inroself or direct such enquiry cr c\idcccc to bo 
made or tiken. 


Note. 


1. Power to acquit.— A Magistrate to whom 
proceedings nrc submitted under S S62 Cr 1'. C, 
li.is Authonti, if on perusing the evidence he 
comes to the conclusion tliat the nccuscd is not 
gmlly to ncouit him, (('15) 2 U. lb 55- 8cc 
tl. D.277]. 

Note.-— Quicro —“UTictboi a Magistrate lo viliom 
c.ise I'a snlimitted under S 360 c.an p.ass any onW 
otlmr tlnii a sentence or an order for rel«i'<o on 
probation 1 L 15 277. 

3. Case cannot bo sont back to the refer- 
ring Llagistrate.— .V second cinss Magistrate 
found tho nccuscd guilty of an 'offence nnilcr 
S 32,'i I r. C. nnd lie sent the record and the 
needed to the JJistrict JIagUtrate under S. 532 
Or. 1’. C. Tlie llutriet Jlngistrate sent the case 
baeV to the second class Jliigislrite pointing out 
that S. 502 i\aa inajii.lie.iblev J/rM, the District 


Moeislrotcs order was illegal inaanioch ns S 3P0 
Cl. P. C enacts tlmt sueb Magistrate may pass 
such sentence or order ns lie might hnvo pns«ed 
or made, if the case lind originally been heard 
by him, ond lie could not liavo sent tho case to 
the second class Magistrate for the purpose of 
sentence if he had origlnnlly licnrd it.— i h 3- 

100 [1 1, B. 121 n) 

4. Appeal from tho ordor passed under 
this soction. — "It Fcems to mo to bo clear 
under the provisions of S 360 that when a taoc 
IS submitted to a Mngistiato of tlic first clas«, or 

a siibdiiisional Magistrate as provided by S. C63, 

“ * that for the purposes of appeal, ultimoleiy 
the conviction reeoided is a conviction by the 
I'irst chaas Magistinto or Subdivislonal Magistrate 
• • Tho appeal therefore lies under S JOS 

Cr. P. C to the Ooiirt of Session.''—/’'’) Shah J iu 
1“ B K 



I'n'Thivrxti \t «u cuini. 


CG7 


383 ] 


rHAl‘Ti:u XXVJM 

()» K\hiti‘»n. 

331. Wlicn a scntcnoo cif ilc.ntli l»y n ToJirt of is snluiiittCHl t'* tlic Hijli Court 

Execution of onlf-r iiii'lrr fur confirnnlmii, Midi Coiiil of Session sli.ill, cm receiMri" tliu 

roctioii onltT of ronhnmtion or oHht onlcr of tlic Hiirli Court tlifreon, 

cause sndi onlcr to lie cnrrioil into cITcct liy i*suin*» n wnmnl or taliin-.: sucli oilier slops ns may 
be tUTC'-ary. 


Notes. 


1. ThO warrant.— Tlic irarrmt bIioiiU he aiMrr«r<l 
to the n'licrr in clisrer ef the jail. (M H I’fo 
ia-1-r.s] For tho form of warrant— Soc 
Ml. Y No :i*i ni/ce nnd on rnmnnitalion So art, 
Order must tie comnuinicatM within 21 lionrs of 
receipt — Sessions Jud.’es nre »lircct«sl to male 
nrmmrcmrtit* for commanicatins errry onW of 
confermation, reversal orrorimutalion of Bcntenee 
Ilf death to the Siiperiiiten<lent of Jmt wlirnnu 
the pnsoner 18 eonrined nitlnn 2l Imtir* of the 
receipt of the order— Mml Uotes of I’mctice 
S 42S— £Cir ditcd IG-I-S:!] 


2. Tima within which tho sontonco is to bo 

osccutod.— In Mailrtis [^rc (5 O dated 2a..'<.73] 
the Bcntence is not tn he executed until the 15th 
dijrnftcr receipt of the nnrrant from the Conrt 
of •ersioiis nfter conllrmation 

3. Cases of Infanticide, in nil case* in which 
women nre convicted of the murder of their infant 
children, n reference plioidd he made throiiuh H'O 
llitrh Co irt to tho (lovernmcnt with nn ctprcision 
of Ins opinion hy the Sessions Judi'o ns to tlio 
proprieti or otherwise of rednciDir the sentence,— 
Mfld C O No 101 dated 13 2.S1 


382. If ft tMimnn ‘.cntcticcd to death is fotiml to bo prc^innt, tlie Court filnll ortlor tlio 
ro.tron.m,T.t ol .-iril.l iTOtCTco ctcnitioii ot llip .ciilciicc lo 1.0 po.tpiiicil, nnd liny, if it tlii.il-5 

on prcftnnnt woman cutiinmtc the sentence to transportation for life. 

Not 

1. Certifleato of pregnancy.— The prejrnnncx of > 
the prisoner should bo certillod hii a Ciail SnrKcon j 
Jtomb ^Jfii 1S79 p 471 Sec Sch V form No 3hfi>r ' 
form of warrant after commutation of Kcntcricc 

2. Tho High Court tho only tribunal em- 
powerodtostay oxocution.— The lli^h Court i 
IS the onU judicial tribunal in winch the law has 
vested tho power of po«tpomn" thn execution of j 
sentence of death passed nnd coniirmcd on n 
woman found pregnant — 2 '\cir 411 

383. Wlieio the accHseil is senlcnml to tr.msport.ition or impfi>.iininciit in rases other tlian 
Execution of spiitciices of transpor- those pniMilcil foi b) sertum 'M the (’i>tu-t pissiii-,' tlio sentence 

tation or imprisonment in other cases forthwith foiwai.l .1 at.irrant ti. the jttl ill w liicli lie i«. or 

is to be confincfl nnil unless the accused is alicad^ timfined in such jiil shill foruanl him to «iich 
jail, with the warrant 

Notes, 

jail to w Inch persons sentenced tn the District are 
ordioarih committed— 7 L B C2 
3, Moaning of tho term “Jail”— A Jail is a 
prison within tho meaning of the .I’rcSotis Act 
ISOtnndtho rrisoiiors Act ll'OO, but tlio terms 
“prison and Jail" do not include nni place for the 
coiirincmcnt of prisoners who arc cxcliisiieh in 
the castodv of the Police— 5.e S-- 3 (1) Prison’s 
Act]— 7 L 15 G>. 

SI 


1. Application of.S. 383 read with S. 541 
Cr. P, C. — A Maeistrate has no power to sent, 
cnce tho accused to suffer imprisonment m n 
police loch up See 3S3 directs that an neensed 
sentenced to imprisonment shall be forwarded to 
a Jail witli a warrant * • .\ Ma'^stiatc 

should not mention the place of conSnement in 
his order nnd the warrant should be addressed 
to the Superintendent of tl'C Uistnet Jail or other 


3. Tho Eoglish practice.— If the jory Imd tho 
prisoner quick witli child, tlio Court stays tho 
ciecutiOM of the capital senti iico until the prisoner 
■8 delixercd of a cliild or it is no longer possible 
that slio should bi' so delivered —Sec llalsbnry 
\ol IX p 373 trchbold p 312 It is for the 
prisoner to picnil pre<'nanc\ nnd unless s|io so 
pleads. ajur\ of twelves matrons need not noces. 
sanU tie impanelled — R t Ifutit,2CQx 2(J1. 
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m'akuant for Ltn of fin'e. 


[ Soc. 


3. Admitting to bail pending appoal.— 
Wlic-ri' nftrr scrtcncm'' t« o i»n'!Otiei< t« s<?i» irate 
term« of imprisonnieiit tlic ill.isistr.ite ndniittcd 
tlioni tfi l)ail po tlint tlicv nny Iiive Uu* mrins 
of apjieTlmp-, 'iicli a(lmi<i®iDn to Inil iliil not maLe 
till" ecntpiico Olio to rninmonce at a future date, 
and ttieroforo tllp”nl — 7 C I. JJ'tJ Put Sn* 12 
IV II 47 

4. Commencement of the period of sen- 
tence. — A flPTitpnce of iniprisoiiment onsflit to 
commence from the time that the Rentence is pais- 
eel, iinlc's there n ‘.omc lawful reason for older- 
in? it to commence nt .i future period — [12 IV II 
47] Tlie net used after ho Ind been in cnstoclj' 
fora week was cmivictei! of petty theft and son 
tenced to under?© the imprisonment ho has already 
Biiirercd Uild, there is nothin? in the frini Pro 
Code to niithofiso a magistrate to anti-ilate the 
eominencement of a sentenoc. The proper couMe 
wiiuld be to sentence the accused to a d.ay’s im- 
prisonm-nt-^[4 h 13 152 OP W 1!«7] 

6. Period of imprisonment how to be cal- 
culated.— -in t.ilcuhtiti? sentences of imprison- 
ment the day upon wliicli the sentence >3 passed 
aiidthcdn\ of release ought to bo include*! and 
Lonsiilcred os days of impri'onmcnt , for csampic . 
a mail sentenced on the 1st J.innory to one mouth’s 
imprisonment should bs leliased on the 31st 
J iniinry, not on tlic 1st Pebiuary — Mad G f) 
No 2411 dated 22 U-’hl. 

6. In case of soldiers.— in calcnlatm? tlicir 
(soldier's) sentences of imprisonment, the rule 
laiel down in pira 770 (Queens llegnlMions) is 
that the day on which the seotence is signeid and 
the liar of release shall both bo loclnded * • • 
This rule' is founded on the* principle of English 
law, whicli omits to tako notice of fractions of 
dale, and considers n year completed on the fast 
elsi «f the year A soldier wJie> is scntcnccil to 
iiiipriseinmont for one j oar on the 1st January, Is 
entitled t<i bo lolcasod on the 31st December, and 


9. (e.) ^ Particulars to bo endorsed.— Ever 
Ctlnnnil Court pi«sui? a sentence of imjiiisnn 
ment to tianspnrtation shall endorse, in the lai: 
?ui?c in which the w.iriaiit is written the follow 
in? pni ticnlrs, t iz. the n?f, caste, place of residene 
and the plea of the itmrict rts nlso the opinion o 
the assessois, if nn\. If .iii\ pre\ioii< conucti''i 
has been proved, the warrant slnnild aUo eontaii 
on its Inck tlie name of the offence, tlie scntcnci 
the date of tlie sentence and tlx* name and dcsig 
• nation of the niithoritv wiio tried the accused.— 
D H C. Cl. Cir. p 3S. 

10. (d) The date of termination to bo men- 
tioned. — To obiiate all mistakes in calculation, 
tlio ilate of termination of all terms of imprison- 
ment shouht be di“tinctl«' impressed on tho 
n.irrant— C. 1/ C Cir. Noli of 19 12- 'Td 

11. (e) Date of commenesment to be noted 
■whan.— If iiuprisonment is to take effect allot a 



.,,-i.u.iii ol p 

Tho Warrant. 

7. (a) Form— 5« Sell V. Form 2*1 

8. (t) Signature— The 8i?intnrc of a Ma?istr.stc 

on a wnriant Bhniild not be .aflisol hr n stamp — 

0 M, .'?<«. 


ThotsifQro it l/as power, *?n conviction and 
Rcntcnce, to Rend the licensed to n jail outside 
the Presidency town.— 29 C 2bC (P B ) 


14, Indafinite ' period of imprisonment 
illegal.— An order rtircctin? nn acensed to be 
imprisoned nntil he gives sreunty is bad. A 
definite period of Piich imprisonTiient not exceeding 
one year should be fixed in the order. 8 C 0l-> 


384 DtPi*)' wfinant for the e'ceention of a «;entenco of imprisoumont shall he directed to the 
Direction of warrant for oflircr in charge of the jail, or other pl.ice in which the prisoner 

execution. conlinctl. 

385* When the prisoner is to ho confined in a jv'I, the w.iir.int 
shall he lodged with the jailor. 


tVnirant with w liom to he Irxlged. 


386 Nllienotor an offcinkr i*. sentence*! to pay iv fine, the Court passing the sentence may, 

. , , , , in its direction, issno a warrant for the leva' of the amount 

nrrnnt foricij of line, _ ' ’'•1*1 

hy distress and sale of any moveahic pixiperty helongmg to tlie 


331*333 ] wvr.rtNT i'»k u" oi iivf. 669 

ofTcii'Icr. tlio '■ciilcnrc llul. in tlofault i»f piyiiiotit I'f tlic fill*’, tin* i.fTfU'lcr “lialJ 

1)0 itiipri^'miHl 


Notes. 

I. SCOPE OF THE SECTION. 


(t) Mrttuhfj nf tcfiu*. 

, McaninR of “moveablo property.”—^- 
3Sfl jiroTnU'« far tlio Iod of a hne >•)' 
and Mle of anj morcalile bclons>ntf 

to tJio ofTitnler nnJ tbe word “dntnM” i« of)!'* 
narilf Mod witli reference to r.injiTfe |*r'>j>erte 
It may jncliiJe negrotiable inrtroment*. bonds 
or title deeds bnt we tliinU ordinsrU 1 / «re"bt 
not infhi’U inert iltlln or eKnten tn eefi-.n It 
ts difficult to sot tliat the word “Distress 't 
n«ed in Ss. 140andSt4Cr DC wiib reference 
toother than tangible moreable properte — { 17) 
M. N 10') 

J. Ucaiitng of ‘Court’.— The term Court’ is not 
restneted to any particular indiiulual who 
oflice. The soeces'or of .n Se«!iofH Jmlce mar 
lery a fine impo<ed bt his pre<Jcce««or — D 
P. 00 

(^) Projfrrtlri Unble tiinl not fittlrlr 
to rfiXm/n/. 

3. General Remarks. — <5 3 sg pre«enbes that a 
hnc, if not piid mar be realised b> dirtress and 
sale of any moveable propertj lielonsins to the 
offender bnt is silent 111 respect of am otber 
mode of recoienng the fine Tlic power to 
award linjinsonuient in default of payment of 
a fine inthcca<e of an oSeme, is contasoed >0 

S.64 I I’ c —21 c g:a (qsj) 

4. (1) Surplus sale-procecds. — renmniog m 

the hand »f a inortgasee for payment to the n»ort 
pagor IS not a debt but money AeW in trust by 
the itiort" igee for the mortgagor (notwithstand- 
ing that It had been niiveil up with the loort- 
gagec's private nionci ) and i« tnble to di«trint 
under S 3''0 Cr I* C JI 7'»7 ^ce 2 > 51. 457 

5. (2) Growing Crops. — Growing crops arc not 

moieablo pmi'ertv for the purp««e of S 3V5 Cr 
1* C -{7^) 2 Weir 4*4. 

6. (5) Agricultural implements — Mihongh 
agriciiltiiml implements arc not exempt front di«. 
trc«s anil sale in realisation of a tine, the measure 


i«one which would U* re«orted to with (]i«crc- 
tion otherwi»c it inaj entail severe hard*hip 
III ca'cs which do not rerjuire such seventy — 
I'Hitj Cir Chap IJ p £1)1) 

7. (•) Property situate in Native State.— 

fioc adjudged b\ n Ilntisli Indian Court, ran. 
not bo levied in a Native State as the provinsion 
of the Co<te are applicable only to procedure 
withio British India— (’70) 2 lYcin* 444. 

8. (5) Immoveable property.- Vine cannot 
lic realised br attachment and sale of immoveable 
properti —sir (>2)23 C *7S 15 11 II (CC)(W. 

0. (C) Joint family property .—u lien a person 
hoed UTwWr the Denal Code dies before the reoli- 
eation of (me, the hne can he realised bv attach- 
ment and sale of moveable property belonging 
volelv to the deceased It cannot be realised by 
attachment and sale of joint moveable property. 
Thp only remedy in such a case is bV 
a suit. [JU C 47-*] s 307 ( S dw,) direct, 
that the warruii for ilie Iei 7 of the hue shall 
nothorisc the sent' nee and sale of anv moveable 
pr«i«!ny belonging in the oHindcr The section 
therefore is nut applicable to mere rights and 
interest, or shares in joint inoic.iblc — (Tb) 2 
Ueir-14-' (UO) 3 Wcir 44-1. S.e 2S I* 1{ UJ|5] 
(Note.* — In(00)2Wcir 4*5 the pniperly belonged 
to an ffay’i <>ln^■Nll fnin.h] 

(ti) Api>lieittio}i of the t-tclioo. 

10. (0 Sec 386. applies to orders of com- 

pensation under S. 545 Cr. P. C.— hm* 
imposed 111 the C)iirt doc. not cca«c to be a 
Crown debt niereli bci.aii.o there 11 a direction 
in the judgment iiri].r.«iiig it iiiidor s iJh*, Cr 
r C In the cff.ct that on lavili^atieii it .hoiihl 
lie paid over to a pnrait jorti [f« rr Arihnr 
ff.-irew- S,»,th (1S7<.) 2 bi P 47 2*> M 457 

F.l )_WM 71.7 [5 II II LM. 12 c 4r)lli.t] 

11. ( 2 ) Fines under special Acts.— The speii.m 

apphe. to (1) Vint. impo..il under (1) flu .\nd.. 
man and Nicobar Islind- lltgnhtioii-< III of l‘,7b 
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ttvKUvXT JOR i.EV\ or fl.VE. 


[Se6. 


('J'P Fee 35 ns amended by Rejr I of ISSj.] 
the Arab in JLill Districts Law Regulation IX of 
1874. S''r S IS of the Ketfafation amt S. 3 (I) 
(3) under tlio Police Act V of ISRI • S 37. 

12. (3) Compensation (1) under S. 250 Cr. 
P, C.— I'Ve 5 C >’ 213 .3 C N 214 28 C. 251 
18 Cr 1014 (C) 2S C JOl. 26.M.127.3L B 
32] (2] under the Cnille T,c<j<itss Acf [10 M 238]. 

13. (4) Excess charge find faro under S. 113 
of the Rail^yay Act (IX of 1890).-~-.s 113 
of the Riilmv Act directs tliat on failnre to |n\ 
on demand cxt-csa cliar^rr and fare, when due, 
the amount shall, nn application be recovered by 

a Magistrate as if it Mere n fmc The cycoss I 
charire and fare referred to m S 113 is not fine, j 
thouudi It m.o be rccoi cred as such A MoRis- 


trafe Is not autlioiiscd to impose imprisonment 
In default of paj ment of the csoess charge and 
fare —20 Jf. 3S3 

14. (5) Court and process-foes.— May be re- 
corercil from the necused but no imprisooment 
can be awarded in ilcfanlt — -1 Bur S. 505. 

15. [ITote.— Ss 63 to “3 I P. C and tho provisions 
of the Cr. P. Code for the the time being in force 
in relation to tbe issue aud the csecution of 
warrants for the lory of lines shall apply to all 
lines imposed under any Act, Regulation Buie 
or III haw unless tho Act, Regulation, RuIeorBj- 
I iw contains an espress proi isioii to tho contmrv. 
S. 25, Cencral Clauses Act [X of 16'l7] ns to Rul* 
iDgs under the Code of 1S6I — Si'c Cc R lS-I-70i 
17 IV R 7: 8 B L (oppv) t7. 


II. PBOCEDUBE. 


(t) The U'fti't'fint, 

16. To -whom to bo addressed. -H should be 
direrti d to a tiolicc olTicer and sbouM fiv n time 
for the sale and return of the aarrnot —Mad 
PoliLC Mauu il I p 115 . WiIXids 118 

17. Form of the warrant.— S*c ScI* V yoim 
ho, 37 

18. Warrant must be signed.— Tbe impression 

of n stamp bearing the oficer's naoio is insuBieient 
and illegal— See Willkins 125 C M 300 Pu«j 
Cl I* p 2o3 

10. Attacbing o£dcor.— should hare the warrant 
•It the time of attachment —27 .\ 258 (i'*0) 


{'•i) Proccdtirc. 

20. Fmc should bo immediately levied,— 
There should be no delay tn the levy of a fine 
nircettv on pa«smgn sentence, Iwhicli inclodes a 
tine leviable lif distreo), a Magistrate tlioald 
i«sne the warrant of distress [22 C 139 J A 
Magistrate cannot abstain from levying any por. 
lion of the fine imposed on tbe prisoner till the 
period of appeal slnll liive evpired or until tbe 
'inV'rs of the Tligh Court arc received on appeii 
preferred by the accused [2 W R (Cr Let ) 11 J 
Siijicnor Court has no power to order a lower 
Coiiit to ,ibst iiD from issuing the warrant ] 

21. Imprisonment and issue of distress of 
warrant made bo ordered simultaneous- 
ly.— 8ee S li L (appY) i7 (41') . 3 V,’. II 01 

23. The effect of serving out imprisonment 
in default of ilno. — .\n offemicr who bas un- 
ilergoTie the full term of iiiipruonminl to which he 
has horn sentenced, in ilf r.iiiU of payment of ime 
!* still liildo to ln*e the lino Jciicil by di<tres3 
ninl sale of .an} iiiiivriihlo projirity liclOnging to 
hiiii winch ni.ai lie fnand within the jurisdiction 
*of tl e Mi.,-istrate of flic district [3 W, Jt Cl (02) 
.‘•I. i:.at III • 2<i7] , 

23. The Discretion of tho Court.— Tl,«. law 

is m-n-l.v ).ermis*iio and nut iiii|wratii< When 
. Rorls 1 TW h.oii III idc to Tdlii.,. n hue l.y ihs. 

IK'., and ml.-, ami ulicii t he ofTi nd. r his r- 
g'lic impri.miM,. Tit nwiinh.l m d.fmlt «.f 


payment of fine, tlic Court should cvereue its 
discretion nccordiag to tho circumstances of each 
partictilar case as to whether, after the release of 
the prisoner, anr farther steps should bo takun 
towards tlio realisation of the fino within the 
I>cnod allowed by law If there is reason to 
bciicre that the offeniier wn« able to pay and 
would not, preferring to undergo imprisonment, 
the Ia« should bo strictly enforced j but if it 
appears tb.it the fino was bot paid for want 
of means, or that its reahration would be 
rninons to the offender or his family, it Is not 
desirable that further steps should bo taheu — 
Puuj Cir CIi.ap. LI, p. 201 • See Bomb H. 0. Cr. 
Cir p 53 Wilkin IIS. 

24. Pjco figafnsfc several persons.— A sentence 
of /me imposed on more than one pri<oner 
individually and collectively is not a proper 
aenfeneo It must be specific .i» tp tho omoTint 
which each nf them should pay [5 .M IL (npp) v) 
Where however payment of Rue is ordered to bo 
made jointly hy ^overnl per'ons convicted together 
it ina\ be rcco\cred from all or any of them and 
if payment by one is nullified by the rcTcrsal 
of the order na to him, the liability of all and 
each of the others revues, nS wlnt was done 
subject tn appeal w.as but provincial or subject 
to a condition subsequent- -B.at I'D 

26. Fmo may bo levied at any time within 
six years.— Imprisonment in default of payment 
of hnc is not Riti. faction of the fine b"t is 
punis/itimnf f>jr rnnUmpi ; and the /me may be 
recovered by distress within i>iv years after the 
p.a«auig nf the sentence or during the term of 
imprisonment if it oiceeds six yc.ars and the I'ealh 
cf tkt f>fffnilcr does not itiyrhnrriC nn’j of 
pertyjrom linbilil)/ which woiil'I after bis death, 
Jie legally li.iblc for Ins debts. The bir of si* 
yents provided in S 70 I I’. C nny savC the 
propertv of the nccu«e(l but not his pcrson.al 
arrest [R.at 207 • Sre 4 W. li. (Cr. 1a. I) <i] 

26. Obsorvanoe of formalities ossontial— 

formalities will bo ol>«.'riod in att.ielimeiit mIc 

' • I -■-iiil.nr to (bo«o 

leerees, with 

.sues on the 


681‘38G ] 


( t.MMS Of TtlIRti l*\r.Tit«. 


671 


III. CLAIMS OF THIRD PARTIES. 


27. No provision in tho Code— Tiip 

Tint cont.iin niiT j>rovmon fnr lliotrittof 
wliidi mtr l-o j'rcf. rrr<l to |'n'i»'rty tliMnunMl 
iimlcr S. .'5'>rt Cr I*. C Tim l'rincij»1c« 
to nttacliiTirntii iitiilrr S. SS «if tlio Cixlc nj'plv 
ci)iial!j to ntfnclitiicnts tuiilor 8 rtLfj — 2» 31. 8S 

1” c M'liiti'i) A. N. ira.ss 1*. u iHir>.s«r 
4 1. 11. lo-.i ! lut nTO *rv 1 iiurs an.* I 

2\Vcir41.*,. ; 

28. [Note.— TIicrtMn rmtliiii.? in 8. n^Oor in fkl. V I 
No TUTU indic.Alint? tint it n ttiu Mo;;»«tnt«'i | 
liii«ini’«s tn do more tlnti i»«iir tli*' narrint. Tfirro i 
i» iintliiTiL' in tlic Cmlo to indii ilc Imw tliD tliini^ 
Ici tho nttaclicil iirojiorty .ire to U* ili«i>o<i d «»f nml ' 
liow the env.-ii«m of Viipinir •ncU niovnWo 
j'nijH’rti III nltle, while ruth «Imni nre UinfT 

» TnjMiTtA! into, or !>• Ivrw n the d »tri tvf nlt.'ichwent 
find File, nro to be met— » 11 P lOU (111) 

C t«j lilt tlTfi] 

20. Tho remedy of tho third party claimant— 
The onlcr of nttachmint under 8. 3V> Cr 1* | 
C. is not a judiciil proceediiifr and i* not there- 
fore tho proper subject of n cnmitml reeisioti 
N*o further proeeedinL’i lies in the Cninmnl 
Omirt (3^ 1* b 11)15 .'■re the Jndirnient of 

JfhiirJ in (0‘s) \ V 1T3 3.* CM*. 1*0 M 8S 
(T^) A. M 173 Con « r K IWS J The ren.e.h I 
of the a^gricted party is ly n CimI Soit 
clnimint mny proceed ngainst the purchmer but ' 
that docs not present his proceedin'* nv’aimt tho i 
Crown if the prefers to <lo *o ( ( t^s) A N. ITT | 
Per .111 maw J /J«f See the ju'lirment of B.*<iir^3 I 
See SO 31 88 4 L 13. 109. 


30. Duty of tho Court on claim boing 

proforrod.— No proii*ipn is m-idc in the Code 
for inqiiirintr into the qiieition of title, when n 
cliitn to the property under diifmiiit is preferred 
i.r fi tiimi i.er«im But tho Court must 
«toy tho salo of tho property and allow 
siiflicieiit time to tho diimnnt tn i-slnhlish his 
riirlit to the jiroperty, unless by renson of tho 
M itiire of tlip propi rli , nn niinie<liate rile ensures 
the l•elle<lt of the ciwiu r Hi which i i«e the pro- 
ceeds sliimtd lie In Id ox er — Il.it 1170. 2 Weir +I-". 

3 . Trial of claims— Waning to tho objector. 

When an ohjictor trunes furwanl, he should be 
wnmed of the penalties coiitiined in 8. 207 
I I*. C . n fmiidulent claim to property to 

pniint its seizure in Fiti'fattion of line. .\f(cr 
tliK ttnetmi;: the ohjittum should l>c ciKjidred i«tn 
niid disposed of either h) admitting* the cl.itm or 
refi miij* tn CmiI .ictinn if Ins claim seems pnma 
/ueie (froniidless [Tunj t'lr p 20‘i J .1 claimant 
eboiild proTC that ho 1ms n 6ewu ynh- interest before 
bis ilaini can lie allowed [1 Ilor S 3.32] 

32. Procoduro.— .V warrant issncd under this 
section for the lory of a lino slioiild ordinarily bo 
dirtcKd to a I’nlieo officer, and the aiitliority 
issiiinj; It should set a time for the return of the 
warrant If no one chimi tho property, tho 
Police Imxo the poucr of sellinff xvitliin tho time 
spi'Cifiid HI the warrant, xvitliont any prenons 
reference to the Mni;istratc if a claimant 
comes forisard, then the oxencrslilp of tho pro 
petty distrained must be determined by the 
Magistrate and not bj tho Police — WilLins 116. 


IV. MISCELLANEOUS. 


33. Application unnecessary for a refund i 
of fine.— In eases where an Vppell.itc Court his i 
ordered a fine inl'.ictcd by a Court of first instnmc 
to be refunded, the AppcIIite Court should forth- 
xTitli certify its order to tlio Court of (irst inst ince 
and the Court of first nistnnee should on loeeipt ' 
of the Appellate Court’s order for suth nfund 
of the fine, immc'lmtclx prejiarc a piymrnt order ’ 
if the hnc has been IvticiI and ilciner it to tin 
payee, whether ho applies or not. in' mf. 
floif <lm IhUb I’t I, PP 4J7, »2S Jlad Kniis 
of Practice p Gi] 

34. Information to Jailor.— The n sjionsibiliti 

for intimating to the j id nutlioriiies, the fact of 
the payment rests entirely w ilh the Court such 
information should inTariably be acknowledged bx 
the Jill authorities and the neknowledgtncnt 
should bo filed by the Couit for future reference 
[Mad Kiiles of Practice p 177 liomb II C Ci 
C'lr p. 54]. I 

35. Liability of Judicial Officers for illegal 
distress. — .\ct .Will of 1850 not only protects ' 
a judicial ofiicrr from suits for acts done oi ' 
ordered to he done by him in the discharge of 
judicial duties within the limits of las jnnsdiction, 


although the act is done maliciously with gross 
and culpable irreguhritx and xntliout bclicelDf* 
to irood faith that lie liail jurisdiction tn do the 
act romplnincd of, hut also protects liini from 
suits for acts done or onlereil tn be done, in the 
disihirgo of juditiil duties, without the limits 


of xrjrmnts the proteLlioii afforded by the Act 
IS not against suits for eseintmg laxxful xxarrants 
OI oixicrs, but against suits for cTccnting warrants 
or orders not lixvful, jiroxided that such xx.irmnts 
or enters hive been issued by a judicial othecr 
in a mittcr within his jurisdiction and not merely 
in n matter m xxhich such judicial ofTiecr has 
authority or power to issue the particular xvarrant. 
[12 A 115] The term “jurisdiction" mtans 
authority nr jiowcr to act in a matter and not 
anthonty or power to do nii act in a particular 
manner [See Ibi.l 2 M. I A 293] 

Note, — In 12* A 115, tlie Jf.igistratc sold the 
attached cattle before the date fiseil for s.ile m 
the distrLSS xvarrant, in cnntraxention of Sch. V 
Form 37 and S. 554 Cr P C. ' 
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387. Pnch arrant may he executetlwitljiu the local limits of the jurisdiction of such Couit. 

and it shall anthorire the distress and sale of any snch property 
•without stich limits, ■\sheu endorsed Iiy the District Jlajistrate 
or Cliief Presidency ^faijistrate nithin the loc.il limits of nhose jurisdiction snch property is 
found 


Effect of such warrant 


I'vojiosefl niiu-iitJiiient to thf bl'KiUttt — In section 387 of thu sjid CoJc,/or i?ie uonN iiamiKf” 
thcvouU“A vmruni ixoicf iiwhi section S'>(i (1)" thaU le tubstilHlitl, (iiitl for the «prd “distress,” the word 
“attathinunt" ^hull he sub-ititulcd. 


388. (-f) When an offender has been sentenceil to fine only and to imprisonment in default 
Suspension of execution of soiitcnce of payment of the fine, and the Comt issues a wariatit under 
of itniin.umiiicnt section itSG, it may suspend tlie execution of the sentence of 

impriscjiimcnt and may itdease the offender on lus cxeeiithig- a bond, with or u'itliout sureties, 
as the Conit thinhs fit. conditioned fur his appearance before such Court (|i tlic day appointed 
for the return to .such x\ arrant, such day not being nioi’c than fifteen days from the time of 
executing the bond; and in the event of the fine not having been realized the Court may direct 

the sentence of imprisonment to be carried into execution at once. 

( 3 ) In any ea«e in nliich an oi-der for llie p.iymc»t of moDcyhaslicenmade,onnoii* 
lecoici/ of wliit'li impiisomuent may he awarded, and the money is not paid forthwith, the Court 
may require the person oixlered to niahc such payment to enter into a bond as presctilied in sub- 
section (J), and in default of his so doing may at once pass sentence of imprisonment ns if the 
mone} hud not been tecoxeted. 

J’i'oposcd (iitiriiifnieitf to the lectioii—lo suh-scctioo (/) of section 388 of tlio ssiil Code— 

(i) For tlio words “ntiil the Court I'tsiics ft warrant under section 3%, it,” tho words “tho Court” shall be subs* 
lililtpd . 

(ol For the word- "on the day .ippomted for the return lo such wairant such dJ\ not holin',” the words "on a 
d itc not’ 'hall bo siihstitiitcd 


Notes. 


1 . Object of S. 388 .— lnipri«<>ntnrMt in ilef.iiilt 
of X’ai incut of line i« not a «ati«fac 1 ion of the fine 
tint 18 ft jiiiiiishiiiciit ill Kintenint [ Jlnt 307 
111 ]. 

2. HfToct of omission to pass an sUernativo 

Bentoncs.— Where » Maai'tvatc has wwitted tw 
]'»'H n scntciuc of tiiiprisonincnt in tlcfanU of 
(njm.'ftt of fine Ik* has power to bind otertlic 
nccnsiiliii liM own rcco.'iu/nncc to appear— 2 

3 . Object cl. ( 2 ).— S, liSS Cl 2 , clcnrlv sontem- 
p! It*' til*' i««uc of ft wiirmiit hut llie oI»j«ct of the 
Britiiiii (w Iml, 111 terms applies l» nil ortlcrs for 
fl’ n niriit of irionoy w In tlicr lb wnr hncorcow- 
t“'ti- itinn, oi, iion.r* I osrry *if which imprison. 
Ill* lit ill u |i*i nniirili *1), ,« ti, < i,ftl,|o the Court lo 
|V1«' ,it, ,1, p „f i,„],ri«otmif>til iritlinal t>->«*faM>r/> r 
tl •• iriu, II • f ihf II ,1, 1,11,1, of ti,,. person onleml to 
limke till' priTiiiiiit full' to ixitiilr n t>iiiiii<l to 


apl**"ir on the div appointed for the return^ 
2G M. 127. 

Note. — S 2."ri{i) not 111 consistent witli S. 3.SS (2 ) 

ibcl 2a C. IGt (1G(5) 

4. S. 388 (2) applicable to an order for 
repayment of the advance under S. 
2 of Ac* V’T" ■ 

Ik'iii;* ta 
onloix'il 
tc<l I'hI >1 

6. When suspension of sentence is illegal.— 
Tlio nccii'iil WISH! ntoiici'*! to p a fine, iinil iti 
defniiU, to time montli'’ imprisoiiiiieiit Tlie 
xra"i'trjit'' iillow nil her 'ome dis s In pny the fme 
and lido i-eil her on ht 1 j.'mii;.' peeuntr /fthhtlin 
pnm dure IMIS ille.' il, iiiileas iit tli" sinm fnne, a 
di'lri'" SMirniiit for Mu' lery of line WH' iBsiied 
111** sii'pi iKioii of til*. HI nleiici’ w la not Piwfi'I in 
thisei'e — I I. II, I'll. 
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Wli'imiv «nmnt 
«eiit»'nrc. or In In- sun'i's-or 


389. «nirnii( fur tin- rxittitum of nii\ m iili iin- iiriy 

Ik- ritlirr l»y tin* .linli'i* or Muiri-liiitf n lio pi— <‘<1 tlio 

oflirr 


Noto— 1. Till- vof'l ‘ liiil.-r' t« Hot r.nri.lr.I to viircoMor in otriro puny n fiiir im]>o«r<! Ii\ llip 

Tin *1*^ iH'In lilil "l»i liuliU oITmo llio |imliw<Tt>r — 'I \\ It TjO 


r^oriilioii of fi-iit.-nro of itliii.i.inv 390. Will'll the nPCilscil ii 
‘'"'r* vLiitonre shill he exceiiteil nt 


niiy ilircct. 

1. A sentonco or whipping should bo execu- 
ted immodiatoly. -I'O Cr i’ c >Iih>* not 

nnlliornc tlio Court in«»itie n ront.-nc.' of wlup. 
lune to i>i.«t|»nnr tho cxrcntioii io n future .liv 
f IlTt '.111. .1(0 M 4 (m 4 11 It O-i-l S-vtt M 
H (nnn).is T M It (ipiixlSll (M)A X 
ns l t. It M ] wlirrr otrciition lux iK-ei. no 
ilrforml tlir n’liti'tiro «ni rinrctU’iI iiT incipiMc 
of hem.* . .rriM ...n ( JM \Y It TS] 

2. Sontonco should not bo executed bororo 
disposal of appeal.— -v »rooi»l dux 

Into iiriloro'l tin* oxcnitirm of o nontonc*' of 


sfiiteiircd to w liippitig only, the 
«ncli place and time ns the Court 


nliippinf; prnilinir nn npprnl. Jf.M, tint lie Inil 
not pro|«*rly rtmirril tlin i1i«irotinn ipxtcO in 
Iiitn Ijj H. 3‘i0 Cr. T. C.— ( 'in.'IO ) L. II 310 

3. Punishment whore to bo executed— Tiio 
punnlinicrt nf wliippinx is nricr to lu- iiill.rtril 
in piililic, or ill front nf tlip Court.liniisr, lint 
alnaiB n itliiii some wallp.l nidnsurr nml in the 
prrsener of n >rn^'ittrntc or tbo Siipcrintmilrnt 
of A Jail nml nliere pncticililc, of n iiirdical 
oflicer— J’lijy Cir 1’. ”77 Mnilms Rules nf 

rmctice. f*. f*(i 


391. (f ) Will'll the nrcu-ed iu seitloiiecd to wlnppiii'r In .ulditlon to Imprisonment in a ca«o whicli 
I.TOQtion or ■mlti.ri. or ..li.ppinF, 1 . 'iilijr'rl lo apponl, tlie ..hipping .hail not bo inllWcil lurlU 
in odilition to inipriximmcnt fifteen d.iy< fivim the date of the sentence, or If an appeal fs made 

within that time, until sentence is confirmed hy the Appellate Cmirt, but tlio wliipphig slnll bo 
inflicted as soon ns pr.icticablc after the expiry of the fifteen days, or, In case of an appeal, as soon 
as praeticnhlc after the receipt of the onler of the Appellate Court confirming the sentunee. 

( 2 ) The whipping shall bo inillclcd in the presence of the officer in charge of the jail, 
unless the Judge or Magistrate orders It to l>c inflicted in his own presence. 

(.9) Jio accused person shall he scnlenco<l to hipping in atrditton to Imprisonment, when 

the term of impiisonnicnt to which he is sentenced is le.ss then throe months, 


Notes. 


1. Application of the section. — If a prisoner 
rays ho intcmls to appeal, a Ilaaisirato shonM be 
f'uidcil by 8 3^1 and should direct that the 
whippiap; should bo intlictcd as soon ns possible 
after tho espiry of fifteen d.iys from the dito of 
the sentence or if nn, appeal bo made nitliln that 
time as soon as practicible after the receipt of 
the order of the nppell.ito Court —(‘03-00’ L II 
310 

2. Scope of the BOCtion.— The Coda maVes no 
provision whereby a Jlogistmtc impospnjf n 
senteneo of whipping only can suspend its exaco- 
tion, nor docs it proiulo for the detention of a 
person so Fcntcnccd to allow of his appraling, 
not for his rc-arrost to undergo tbo whipping 
if the sentence is confirmed on appeal. It is 
only when whipping is added to imprisonment in 
an appeihilito case, that whipping may and ought 
to be postponed. — 20 M. 40" i 

* 3. Meaning of “sontonco”— Tlie word “sen- 
teiiec” in S 391 means the total pnoishment 


5. 


6 . 


innictci Thus, where a person is conricteil 
at one trial of two offences nml senteneed to a 
separate term of imprisonment on each count 
a sentence of whipping being added to the second, 
the two sentences being directed to run conse- 
caUvely, ffte renlenre of nhippmg ought not to 
hedclnycd until the exjnry of the first sentence 
but must bo c.arricd out in nceorihnec with the 
provisions of S 3*11 Cr P. C — Rat 80.3 • 


Fostponemont of whipping is illegal.— 
See Note no 1 above, under S 390. Cr. P. C 
When tho sontenco may bo executed 
at onco.— where the punisliment of whipping 
IS not awarded in addition to imprisoiniient, but 
as a separate sentence for a separate offence, tho 
immediate execution of it would not be illegal — 
2 Weir 440. 

S. 391(3) controls S. S.oftho whippW 
Ach—S. 3 of tlio whipping Act (VI of IWUl as 
amended by Act III of 189-, it to bo rend as snb 
ject to the proiisions of S 391(1) Cr. P. 0 when 
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■MOI»K or INFMCTIKO rirxivjiMnvT. 


[ Soc. 


nil accn-c-cl h CKtuictnil t.f (•(Tuiir^ Tit onp 

of wtilcli Ilf is Sfnlc‘iic<‘(l 111 iiDprisoninpiit anil for 
flicot/rcr (o «Iu[i[iiiiv' it I’s not ]>or>iihsn>Ii> to 
Jiostiioiir tlif wliiiij.in;: inProK l.fimise tlii*n|i|>i>ils 
olTpttco.— i IJ, 

Whon a sontoncQ of •whipping bccomc<i 
inoporativo— In pnss.n- n i.cntrni.M.r 

ln^' in ailclitioii to mx months, ritroroiis impri. 
somiiont, n Depiitj- Jlnitistmti* nnWml thnt the 
imsoner slioiihl he hrooflit hefore him nt the 
termination of the iniprisoiinienf, nnil thnt the 
Bontence of Mliippinj. shouhl then lie eirriml out 
Tlic Court cnncelleil tlio reiitmee of »hij>. 
pm!? ns havinsr bccoiTio inoperative niul inenp^ble 


of licino carried out hj- Inpso of time 2.1 W It. 
7- X f3^i .^ic 2 «cir 4 tfi 7 Bur 82 


II, jiiiiiii'iinim.i on tiieevptration of the j 
time presinl.ed b.r h« Hut if Ihron-h arti.lcnt I 


cirsii;;he( or « ilfut breach of iliiti.the (lircHti'm 
H Ootob. ji, I, the prisoner if. not tiierebr in .nnv 
«fty freeil from tlio liabibtv of iinili-r>m" tie 
fcOilente tlmn Biib-istinir [ l!at IW ] 

0. When whipping is illegal. 

<0 The Ceiitenre of w}iij,,iin;r in adilitiori to impn’. 
nonmetit, tho term of Which is less than 
throo months is ill. ;ral under S .TH { 1) Cr 1’ C. 
t 2 \Ve 5 r Ji- • 1 * 11 K r,i) 

(.») PoubJo sontonco of whfppfng.-h was 
oonncteil under Ss. +.',1 and iiso I. P. C and 
oetiteneed to tuo^enrsMt I nml I.*, gtripcs for 
< leh of the o/feners /fefif ri d’lein;? the rintence 
to one of two j i ars’ It. 1. and I.“ strip.-s for Mh 
fhe eji/ie... tbit it was dotiblfii] whether the 
double fenteiue of whinpimj was levnl unrirr S. 
.Ml Cr. r. C— (‘u.K)) b II 5S». S<.<! 
(‘Ot.) U. It 17. 

(.1) U hipping of wnmeii niid peri'iu* under 8< ntence 

of death or tr insport.iti.m for hfe-iVe 1 M 5d 
S 7 of WJilpjiin!? Act. 

392. (l; In tl,„ „[ shlcra yoar. of n-;u ..Inll l,c inlliclKl 

Mode of inMieting piini-iiTTiput ^ *'"*'* ’'•*^*^** iJ'S't Iialf nti iiicli in ilinmclur, in 

mo„f f • , fliKUm Midi part . if 11,1. person, nit tl,e Local Gotern- 

mode ft 1 *^ " ’ ^ 'r »t ‘.liaJI he inflicted in such 

iliVoci. "“•'' '■'"•'■■imfiil., n< llic I, oral Gorermiient 


Limit of number of stripcg 
ijot exceed fifteen stripes] 


T-) In no e.n*c .slmli sndi pnnishment exceed thirty stripes 
[ntid, ill flic ra^o of n person nmlcr .sixteen yeais of nifo, it eliall 


„ , . Notes. 

I,iilcs made la/ Local Ooi-crumcut. 

1. Persons of over sixteen years of ace, 
tliflV /M Ir’* * "Oi'hcntionsehons 

a moi L piiiHshmcnl 

mob,' “'anttloso ns to secure his 

sllOu 
(^) ' 

A tl 

r «■««•■«’ HS 

(Di.ngai^ Uovib Unit (i/jz Peb 1 IRiVi Pr t 
no Bo.ul G It No G08 of IfiS’. k 5 Kr G ial 
dated I 1 8.3 Oaz IfiPS Pi. j „ J’"' 

■ a p 

S (2) .honlj w 

12 yewontNu 7 £ .".I® «l'Ove 

nf 1’"®*''*’“^ "»‘l «” case 

of ciuldron nnder that aj?e on the hands. (3) 


E^'cmp^tionr^"'’^*'^'^ m'talments 

•«ttli whipping, namely 
(n) females , 


393. No sentence of avhippin^ 
ments : and none of the follow in 


• ho punishmciit is to be inllictcd In the way 
of school disoipliup (1) the pnsoncr sliould not 
be tied to a triin^rlc. 

See «. (> Xft 1200 of J2.r..f)S (IT. P.) 1 frin; (7,u. 
WkI rt 1. 1*. 3H i Xot .Vo. 077 dated 10-5- 
C f' t?.,» Vot. Vo 20 of 1 l.-'Pi, Doinh n K Va 
C22J dated If. O-'QS . .Ifudias /!„fr. vf ProcOrc P. 
ISO i?«, Gnz Not. Vo. 101 dated l-7-’OSpt 1.307. 
[Note. — The expression “m the name of school 
diseiplJne" finds no place iii S. 3'^)2Cr. P. C — 

14 a. p. 01 * 

3. Shall not oxcesd thirty stripes— Under 
tho yroeiafong of tins section and S 391, not 
more than ono sentence of wliippmj? aud that 
not cxcecdiiip thirty Btnnes should ho awarded 
at one time [ (’OG) IT. B. 47] Keen if tho 
accaBCiJ la conricted of sepamte offences each 
of winch IS piiiiislinble with 30 stripes [Sec 
tr K 23 of 21.4- ’tH) 4.1 of IW 7-01 : f92.9(i) 
?• U. H. 1 • 247- 9 W. R. 

** 7 : See Pat 935 i Rat 534 : 

•6 B 35. . 11 0. P. 13 1 197-'01) U. B 3.01} 


“iliall be executed by in^tal- 
porsons shall be punishable 
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395 ] 


(/■) milos »>r In trsHi'lMM'i 

f>ir iiKH’C lliil Ihi' \i-u« : 

(r) Ill'll**- ixlimii llio CoHll nui'-Hh-r^ In In* inon* 

Notes 

1. Tlie »{'ctlon cmlioilic'* tin* jiroxWf'tix of R T of 
tlio Wliippiiijr Act (VI of isfli) [.^(IRTfi) 1 M 
,*0l S 7 of tlio oltl Wliippiii}' Act VI of IRQ! run 
as foUoiTs fomito ilnll lx* j»nni«ln*<! mith 

xTliIppms? nor sliill any ; or«oii xvlm m’ty l>e aon 
tonccil to dritli, or to imti«i'orfation, ortoponal 
scnitiiilc, or lo imprisonniont for more Oian firo 
} cflr« lie |*iiniilieJ nilli xx Inppin;*". 

2< Scope of S. 303 (b)— The proxision rontaiuctl 
in >1'll(li) of the Criiii l'ri> Coile tlmt the 
jicrsons noiiird tlirrcin *1131] not lie pnnishnhle 


linti or (o pciiil »i('i X ihnlo. nr to iiiipii-onment 


mil forh -lixi* unrs nf 


with xrJiippin~ refers to the execution and not 
to tli" pn-nns of ilie senteneo of xvluppmjr 
A sentence of wliippiri" in addition to 7 rears' 

n I «« ijic^tai ‘j\ Cr -m (r) 

3. Sontcnco cannot bo carried out by in- 
stalments— tviiere ttio sentence of xrliippin" 
has ftlrenl* heen carried out, the nijjh Court 
in Tension nntiot enhance the sentence by 
addition of more stripes, sineo no senteneo of 
XThippintt under S .'I'll can be adiniuistercd by 
instalments— Ult C37. 


394. (J) Till' puiu*.hnient (if xx hipping «lirtll not lio iiifiictcil uiilc-s n iiicilir.il olTirer. if pr(i>.ent. 
Whipping not to he nidicted if rcrtilic». Of. if there H not .1 iiiciliril oHWt present unless it 

oircndcr not in lit slate of health. nppc.Ais to the .Mngisti.Ue or oniccr piesent. that the ofTencler 

is in .1 fit state of ImmIiIi fa nu'Ieispi snch puiii-hment. 

(3) If. (lining tlio execution of a sentence of xxhipping. .x merliril oirirer eortiKd, or it 
appears fo Iho 3I«gistr.ite or olJh er pre'*e»t that the o/TeHiler js 
Stay of oxeciitioii iiol in a fit state of health to wiiilergo the reniain'lev of the sen- 

tenee, the whipping shall bo finallr stopped 


Note. 

1. When Modical oiHoer declares unfit— . 

A sentence of XX lilppioK IS wholly pfcrenled from * 
licinR CKceiited, xxhen under S 3()l cl, (I) of I 
the Crini. Pro Code, a incdicai oflicer certifies 1 
that the ulTcndor is not in a dt state of health I 


to ondeix^o the punishment It is partially 
pretented from boiiifr executed if durihe the 
execution of the senttneo the medical oilier cer- 
tifles that the offender is not lu a fit state of 
health— 31 M &I 


395. (f) In .any ease ill xxhicli, niulcr section .lOt, nsenlcnce of xvliipping is xx lioHj or pirtmlly 

Procedaro if piinishment cannot be picxonfcd from lM*ing execntetl, the ofTender sh.ill he kept in 
intlicfed under section .{Of piis{otly fill the Court which passed the sentence cm rex iso it, 

and the said Court may, at its discretion, either remit such .sentence, or senteneo the offender 
ill lion of xxliipping, or, in lieu of so much of the sentence of xx’hipping as xx.as imt exi'ciited, to 
imprisoiimont for any term not exceeding txxclxo mouths which mny be in addition to am* other 
pntii-hnient to xx'hich ho may liaxe licen scntcnceij for the s.ame offence. 

(?) Xotliiiig in this section shall be d(‘em<Hl tonuthorire .any Court to inflirt imprisonment 
for a term exceeding that to XX hich the aia'used i- liahlc hy laxx*, or that xxJiicli the s.iid Court 
is competent to inflict. 

Proposal (iiiirntliiiriiy to the ntTtlott~\n section 395 of the said Code— 

(0 In Bub.scclinn (/), after the words “twclTe months’* the words “or to a fine not exceedin',' /Tie Ai/ii.I/rd nipees” 
shall be in'orted. , 

(i'll In Bill) section (2), after the xrords “fur .a term” the wonls "or fine of an nmoimt” shall l.o Inserted 

Notes. 

1. Scope of tho Section— There Is no prorisluo I that the aceute.l fit to receive onlr n portion 

of law- niithoriiinfr o medical oflicer to gixe a I of the sentence, ond such a certilicale cannot 

ecftilieate, I r/ .re the commencement of ivhtpptnjf, | be held one granted under S. S'U of the Code 
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rxnmiov oi ‘•rvrrvcE^ on fsfArj’D convicts. 


[ Sec. 


Tlif M.'i"i'trntp i-< ncif, tn 
iin.lrr S :io:. Cr V (\ I 
to itii[irisoniriPnt in ln’ii "f 
tcncp .^s « TO not cTrciilr <1 - 


> M iitrtKi* (111* filTi 

10 itmrh uf tlii' 
:n M SI. 


2. Tho term “Court,” as usodin 20B— ilorn 

not moan tlio simi' nflirt r w lio inllictoil l1ion*nteiiCp 
of '\ Iiiiijnnir ori'rin'iltj . whoro tliftP-foro n ftr*l 
ela«« Mn"iTtmt<' wlin pT«"p(l Hip sptiIctipp of nliip. 
piiifr wis troDofprrol, it na* l.rM tliot IliP lli'trict 
Mniristratp »\ho Imd junodiplion «iTpr tlio \i1io1p 
diotnct, «as compctotit to oommutp the apiitPHCi* 
of whipping to one of inipri'onment — (UlP. I5 
1<101 ] 


3. 


power of oripinal Court to remit aftor 
confirmation of sontonco.— Thp o»Ix Court 
« liicli <m «cntpncP ttiP otlomlrr 5n lip« of wlii/i- 
pin_» 11 Hip Court '\liicli j>a««pil tlip »pntcnpp 
U’liiip llierpforp n dontoncp of i\lnppins; ponpit 
In » Diotritt Mapi'trate nna coiifirmpil liv tliP 
S(>-.«ii,n« Uidcfp, it WOT tint Hip fnpt that Hip 
ii'Uti't>n> wna so oournmpil iSttI not nff.ct llio 
jiowor of tliP district Mapiitmlp to rpai«p Hip 
lonti n<p Hu<Jpr tliU fpction— 1 1 !’ It ISVi 




6. 


4. rino in llou of whipping.— In ci 

pm-.r laiitioi lip inllipfuj, tlip onh ri-iumpp inn 
t nil lip p ii'ril III Ik II Hiprppf i" ono of irrpnK'ti- 
lilPflt : I'lii" if Jinr rnnnif It i« III III'' 

iIi*prplion of n Mn'ri.tmtp to n'niit n «pntirrp 
i.f wMi-pintr— I I.. n 202s 11 A .TOS • 2 Wolr M‘i 
Solitary conftnemont.— 'Vlion iTupnmnm'nt 
in nnlcrp'l in IIpii of iTlnppinj tin'lpr P. H**', Cr. 
!*. C. rolitnrr rotirmpmcnt mar lip einlorcil tln>ii:;fi 
U i<* not niii'pilicnltv innntionpil in tlic urclion — 
fi r I. I'oo. 

Tho limit of imprisonTnont in lieu of 
whipping— iVlicrp n prufiner is found to I'O unlit 

onil sontoncp »« ncpnrdinj'lr commut'd, to one 

of imprisonment, siieli siiliitilnted term of im. 
|iri«mniptit iiitsst not I'rinsr iIip tot H term to 
wlik-li HiP piimupr is spntPtifP'I m Ptre** nf t'lf 
mnsimum term wlnpti llic Court passiii;;^ ft.p 
rentpsipp IS rompplent In inttut. — [21 t.2>* 11 

r i; imi 2 uvir ri'i] 

Moaning of tho term imprisonment, 

TIiP term “imprisonment'* in > n't-* mean. 

'Vi 


0 . 


•ulistnntirp sentence of iini»risnnmfnt nnUyl 
Imprisonment in default of line— 11 / 

jin 

396. (I) When «enienee pissed nminr this on an espipeil pnn%»ei, sneh senton^<*.|’ii’ 
H.,col,on o' >™to»re, on ..(■ni.M iVn'Ii. fine- or «ln|ipln", slnll. «nl)jrrl lo the prori-ioni I'J"'' 
I'oforc conlsiiiMl. Inlcc cflcrl immediately, and, if of impn*on,fcnt 
poinl «orv itnde or transportation, shall take effect necortling ti» tlie follon ing rule*, that U in ®ij 

fS) If the nen sentence i^ «e\crer m ila hinil than the senteiiee nhieh stirli ennMetpe‘‘ 
undergoing nhon ho e«e,ape<.l, tlie new aentonce shall take effect immediately, 

(■V When the new sentence i« not *-oterep 


Lll 


1 its kind than the sentence theeonti^ 


undergoing nhon he escaped, the new sentence shall take elTeet after he his sufTored impri'ori 
penal Rpr\ itnde Of ti'-insportation, as the case may he, for a farther period rqn'il to that "kii.”^ 


the time of Ins cheapo, remained nncapiml of lii« former scnlenec. 

Erjihinniion — For the pnipo«es of lii-s section — t‘y' 

(n) a sentence of transportation or penal sera Itnde shall bo deemed^a crer than a sciNn 

of imprisonment. ’ *137’ 

(!') a sentence of impiisonment aaith solitarj confinement shall bo deemed .severer 
sentence of the same description of impiisonment aaithout solitary confinement ; and r" 

('J a sentence of regorons imprisonment shall deemcil sea'crer than a sentence of sir 
imprisonment aaith or avithont solitary eonfinoment. 


i 


1, New sentence on a hfc-convict when 
to commence. — Tlic necnscl, a Ufeconaact 
imprisoned in tho IJijapnr prison under tnnsport- 
ntion fov tnurdern as convicted of the offence of 
nttemptiufr to cscopo from lanfol enstodv under 
S. 22 1 1 P. C. amt sentenced to fonr month's 
nsorous iropcisotnnent, 'Ahwh was stvtceted to 
commence immeiliately and to l>e carried out 
hrfore beinjt sent to the Penal settlement IMd 
that havin" regant to tlie proYiiions of this sec- 
iion, ttie direction for immediate exeention of the 
sentence wn« wronir and must he reversed— Rat 

pr..'> K,c J avcir 2Cn. 


Application of the section to detention 
under S. 123 Cr, P. C.— fl"' "oul. sentence" 
in R. 300 or 307 Cr,* P. C mrln'lo nn 

order of committal Of detenti'sn under S 12.1 Cr 
P. O [2 L IS. 72 : 4 I, B 20'} (F. B.)] This 

ruhnff IS in conflict with P.st '774 which lays down 
that the order of imprisonment under S. 123 Cr 
P. 0. is one to which the word sentence as ii«ed 
in S 310 of the Code applies 
Court boundto comply with sub-secs (2) 
and (3).— The punishment prescribed by S 224 
I P. C for escape from hawful custo'lv is to be 
in addition to the original sentence. The Court 


sKN“rF.N‘c»: ovonrxuli: m.re\d\ *>» VTf.xcKD. 
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397 3 


ill in««irp tlic ^i-nlonco, iiui«t comjitr witli Un» , 
l.roTi*ioii< of S 31G-S. 3T0 of M.c CiMVor 1S'»S 

MVcirSOI I 

4. Escape of a llfo-canvict from Port Platr. i 
Ir nil cascn of o'lnpo liy n lifr-conTici tlio 
NujHTintcndont of Port lllair, or ollirr MnirJ«trotp 
Imvin;; jnn«<liclioii, nn noon llic fnct of c«oijin 
i« kn'inn, nlioiilil incut* n warrant oliftrainjr liinj, 
>11111 liinnp coniniittoil an offonoi* itnilrr S Sill 
I. r C. to tlie cliirf of lln* jiolico of tlio I’rotiiico 
Or Adrainistintion to wliicli tliC coiuict »» known 


nr l« likfir (n lio fimtid, find lie tlioiilil fonifirjl r 
V nrmnl fortliTvitli to tlip iiomi* l)i'tiirtincnt if 
tlio warmnt in fortliooinini;, tlic Jlnyistmtii bv 
wliom tlio cfi«o in b< iii;f oiiriiiirptl info v ill dt'citfc 
wlictlior llicro fn nni ronnon wiiy tlio nccuncil 
•lionltl not Itc rrmovcil in cu'toilj nnilor Rg S'> 
anil !»<» of tlio Criniiml I’rocciliirc Cixlo, to the 
Mnpntnitc lit tlip Andnmann olio inminl the 
worrnHt — Ortfrr llineniiiifnt t/fm/n. Jlonie 
tlifcil IS-.VT-t! (ioicrnnient of 
Koti^nl Cir. N'o. 23 iHteil 27'I>-T4 


397. When a pe’i''*oii nlrcaily iiinK*r{m'“jr a sentence of iiiipnMinmcnl. pen il “sert itiiile or tnins. 

Sentence on oiTcedrr nlro'uli ►cti. pottiiiioii ivH unteiiccd to iiiipiiMinineiit, penal ‘5er\ Itmle m tnins- 
tcnccd for nnuthcr offeiia'. portiition, such impiTcoiimeiit penal neri itndc or tKiiisportation 

shall commence ut tliu cxpinitiun uf the iiupri'^onniciit, pciiil sccMtude or li.in^puihition (o which 
he ha^ heen prc\iounIy sentenced : 

I’ro\ ided that, if he is nndergoiny a senlcnctj of imprisonment, and the senteiicconsnchsuhsc- 
aenl coiuiction IS one of transportation, the Com t miy. in its discretion, direct that the latter 
'ulcneo shall commence immediately, or at the expiration of the impn«onincnt to which he 1ms been 
rei ioiislv sentenccil. 


'•ropo^cfl (uiicittlmcuf (o the Hcctiou—la fioction 3B7 of the miu Code— 

) After the words “to Minch ho lias been prcTioirtlj sontenccil,'' the worth “unless the Court directs that the 
ciiuciit sentence shall run concurentty with such protious scntenco’' shall bo inserted 
i) To the sanic section the followin;; hplanatton sh.-itl bo added, iiaincit — 

1‘jrplanution . — An order under section 123 dircctin;; that a person be comnuttid to ur detained in prisoQ in 
ult of furnishing security ts a sentence of imprisonrnviit within (he meaning of this section “ 


Kotos. 

H DDT-S 317 (1872) -S 48 (I^VOI ) 


Imprisonmont in default of security is I 

not a “sentence of impnsoninont'' within the 
rneanin*,' of S 3‘i7 Or P C —Ac Note No c 
under S. 123 (p. 170) tiiprn 

S. 397 docs not apply to detention in I 
Civil prison.— A sentence of imprisonmriit l 
under the Prisons Act must comincnee from the 
ditc on which it is passed A prisoner cannot 
bo further detaiucil in the cml prison for the pe. 
nod for wlucli he was kept out of it, for the object 
of his comniitincnt to civil prison was to keeji 
hull under detention for a speciticd pcrioil or 
until he paid up the debt, whitho'cr evint 
occured sooner nnd his detention iii cnniina! jail 
inaj con&cqatiitly bo taken to serve the purjiono 
of his detention m the Court prison — 17 Cr 4*10 
(L B) 

Concurrent sentences.—*! 35 tioc# not I 
nuthonw any Court to dirict that two or more | 
sentences shall run coiiciirreutlv ftcept ivn^eneei 
jMihW of oiif end fjitf same f. Kii, h a‘>7 is explicit 
and gives the Court no option, a sentence of , 
luipriioninmt must comincnee at the expiry of 
the previous sci.tinc.*_t I, 11 U7 0 Bor T 67 
loC P 57 2 R 23. 10*. P L IHIO 20 P L 

\W' 4 ft U KT6-. 2 U It lU.llfttlS 552 

11 >r.T 21J (P. B.) : 2ICr. 39S(\) 2 Weir 
453 1 11 A. J 2'>5. 


4. (KotC.— "‘here the accused was eoii’rictcd ai„t 
Rciitenccil to ono year’s R 1. on a ciiarge of 
cheating, and was immediately trad by the lame 
Magistrate on a second charge of elicating con. 
mteil for the second tiino nnd sentenced to ono 
’ronr'« R I tlmt the order of thn Jlagistrate 

vArecCtirg' fftc cwo «enCi.'ncca <o rcro concurrently 
was not illegal in as much as the trials t<jok 

place Oil one and the K line day and ono after tho 
other It was, for all practical purposes, one tr,Ri 
U 11 It 200 l» Cr 207 (A) Con ('!>) •> tVe,_ 
451 12 P R 1&74 

6. Tho rules as to concurrent sontonijeg 
analysed. 

(1) The oiih ca-c m nlu''li a Court may jiiss con- 
current sentences for two offences ig when the 
accused IS convicted at the same trial for both 
offences 

(2) Bat if the tnals arc se]>arito, S d97 Cr P 0 
apjilits nnd the sentciicis'iiiust tikecfToit consol 

cutivily 

(33 Onliiuirilr the Hr-t sruteiice takes elTett fir<t 
[S 3117 (1)) 

(4) But if the veoowd sentence is one ot trinsporta. 
tioii nnd the nr-i of impnsiiiinuut, tin* Court l,a^ 
a dwcntion to reverse tin orJ« r nnd ilinct tl,,,t 
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cosnxtMj-ST or roiiiHl ri. orij,x()H:c. 


[Soo. 


UiP sf-nifiiiP of tviiii'rj'orl'itoiM 
hrst ami t!>e sciitentp of nitcntinl'. 

()) The Court h i'« ao power to <hr*“ft that n i.enn*ticr 
of tran^i'ort itjon shoiilil t.iVe • fJeet e«»ntrHrn jitte 
wiih a scJiicDi-t' of nvorou' impn'-oaiiitnt that 
the aecosetl wa* iimiervoui” 2 ^ 2*^ ><e(Cfcl) 
I’ y I't 

G. The General Rule as to tho time when 
ti Bontonoo shall take ofl*oct.- \ }»er«m» 

fcontenictl to (trifiPi*ofmieot »* •'ttmWjrt. mg ' lh»t 
nopri'Oniiicni vmiun the oienung «f S .W7 «if 
the Coiie from the icoTQont tho scntoTico 

la passed. Wlie« Ilierelon the«.*me ihoom h 
ineil ilicrU"!) ow the •>niiie il»» for nnotiur 
I'jli'nec aj?»J "> another t« r«j Cif iiii. 

{in'OHiJieio that ini)iiJ'*oiiin» ot the term' 

of :m7 nwt imlepetirtt nttj »>f nns «\(rei.tii)n 
•jneii hi the Coiiri voinnmiep »t ihr erjurmiirn 
Ilf the )iiivri'i»nnii'»ii inijio'i li )>i the liM iivotv iwe 
- VV,ir4'>l 

7, Effect ot roveraal of one of tho two 
consecutive aentonccs — where n i.er«i'n 

onu t<iuM(.ti<( ftuj Mnteuciil hi 1 ».» ihffcrcni 
K on «<.{iunl< eh irgeii ami the setiienri 
of om ul tin III ret) foi fiu afft-ral. M<} thii 
th< impri'inimeiil suffen.<l hun from th* <J-»te 
of th* I'ltnolion to tint of thi ren r.‘al of tie 
Mimnet of oue of tK« Mngi«tr:it< ». ’•hoiiM he 
reckoopil: ts tin imjin^oiuKenl rc.l mi re^peit 
of till imppicixod aeutimi* of themher —2 W'or 

liO nav.in*12t) »ut s., llfit U*> >2.1 

8. Proesdure.' Ill .i «heiv ti.o o<.c<>'<.i» •» 

398. (h Notliii);.* »»i 'lelii'n ’-tetton 

SoMn; 


t»>*»Ji.teil nt the i-.nm’ tfijl of i-ercrtil ilioltnct 
iilTitiri* fiml the Xln")^t^!lle intends that the 
M |i>fate (>i ntrfici n {or t1iO»e offein » n rhoiiM 

tint |) 0 « mtiiiTTi Hf, lie 'huuJil jnss liis orthf *ntti 
H <l«coel5oii thiit (iieli »!ioo)'l tile vlfcot on the 
etfurv of the next 5 ’TiiiT nejilem-e.— SiJ W fi TO s 
.Siea'll 1>.(A oso. n-Oi’Xv.krij 
0. AppUcatiott of tho Scct{on~-(l) S.3D7 
applies to RontoBcssofimptisoTiment.— 
ii Bpjiiintion til sontoncea of whip 
pint; A i« tlnn'Ciire not emninteiit 

i» ilinet that 51 ►enteiioefif wfilitjiing *Iioi'M he 
ileft’rrei} !tll the ft j'lmtieii f>f liie rentcnLi in 
nmithif r‘<«e — Itxt 100 

(2) Sontonco by Eorelgm Courts.— It i» lom- 

)wU>iif (.1 It 3b::i»tnli' in UrstuU hnhH" <liiTct 
that the n iilence {>n«»e I hr him ktitnihl tale 
effm after lie’ itiuntum of tl<i' renttnee in a 
fiifii.'ti tcrnlori 20'! {th 

10. Order under S» 397 not s judemont 
Tvithla the meaumpof S- 387 Cr. P. C.~ 
An nnfir «m<le In .i Court tiinler S >* 

n iiirt ef it# jml^mcnt, nni! »*i>' fhenfure, he 
mash »tti r the Jn« Imn rignci!.— 

IhifUMl vr.lU' U tC' Ut) 10 

11. S. S07 covers impriftonmcnt in default 
of fine. — "hen n {" r»ori n consieteil and 
inijirtsoneii uiuli r twe w.ximtitr, iiiu! the mitcfice* 
an- iifiKn'J tu run counvutitclv. th* aocohil 
(.iiitefiee cannot Ik* ctecutcil utilil the lirst 
►cntence jnehiclmg the fliMitW'tl }mj*r»*<wmcnt 
mUefauIt of lino ius tientompMelf ctpcntcd — 
Unt 132 M s .liW (2) 

.hall Ire IvvUi u< fvou'O auv pfi-^oH fit'm tiny part 


ti. -Mtiems 1{’0 fliKl 3!I7 t,f tl»c pnnislitnciit lo xtlittli he i- liahlf Uiwin hli foniivr Of 
Mlhscqiiciit (iinMitidti 

< 2 ) bon en.in.ud <.f uuptivoniuciil iti tlffutiU of |v«t tiU'iit of n Jiue ii timie’iotl toa 
Mihstanlne ‘ifiitenot' of impi-i'aiiRtent or to n 'cntciwc of hniif-jw>rtjith)» or punil ®ci%iiTuU“ for iiu 
offeitce puiiiiliahic xvitli inpii«oiimeHl. n>«1 tJu- per'on mnUTiri.iti-; Iho i-cutenoc' is after its exetutio” 
tn uinler!:" ri fnUhPT suhstanti'v ■'cntcnce or (mUive suhstintiw M-iiWnce'. of inipri-oimifiit, tran- 

port.itioj) <1J peni! «iri i itiule, pUcet shall }),>t he {jj^eti to thr jm.trJ of Jtjj/ui'OumoiU i» dehmU of 
piyraent o! tin fine nntil the peis.(}H h w nn.ler.^onc ll*c further stnlvnce or sc«iteti“e> 


Note. 

1. Scope of S. 3fls - L'nJep s 3 OT i 

Judge imi lined that .1 sentence nf trans^mrla. 

tion yassecl on n person alieailr undergoina 1 
.-entenco of I'lnpei-iomnent, shall commehee fi«»«e 
iftrtf. fy or on the expiralinn of {ho »npn*oni»eitt 


to niiicli he 1.13 tieen provi.Miih gentcnccil 
S 30*1 pro' ides that nolUiDg in P 307 shall ho 
hold to ptense anv ^voTvon from any part of the 
poniahTOe-nt tn which hp is Inhle upon Ins former 
or sul>ao<tucnt coiivictiijn.~-2 VTclr 45.i 


399. When unj person iituUn tW Bjfe of fifteen xe.n« m 'icntenccil 1>_\ any f.‘rlni!n i! Court 
Confincmeni of jout!ifui.fi^n>.Tcrs in in iniprisjnnavul for aiij olTence. the Court ina\ diivctsuch person 
reformatories T instead of being tinpi isoiied in a ei iiiiinal jail, sli.ill he confined 

ill am refomi.itoiy ent.ihmshiil by the Local Gmeiuiucnt as a fit place fur oonfinemciil. in vhieli 
theie tire nieaiis of suit,.,], ,y,^p;pj,„p anj qJ Iwiiuinj; m sonie brnncli of useful industry or w liich 
opt w a iK'rson " illitig ^ obey sx^elj a*- the TakuI Gcw ei ujiient prescribes ■with i-ejraul 

o t »e tits' jpHiif stud traitijtjA of pr> v>i;a conSmd therein. 
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(?) -Ml rniifincil nnil( r lliN Mriinii Miiill Ijt* '•iilijirt to tin.- i till-' 9o pix’scrilicd. 

(.■>') Tlii-* ‘•I’ctiiiii sli ill iiol iij’plv to niijr place in «Jiirli tlio llcfonnntory ScIkhiI' .\ct lM)7, 
•« for the time In-iiiir in forro. 


Notes. 


1. Conflnemont must not bo for a short 

period. — No boA Kball lio unit to a llrformatory 
.''obool. if luidor 10 re iri nf npt', for n lr»a porKHi 
tlnn soion jcir? . if o'tr 10 jonri of nsre, for n 
lr<>! pcrioil tlnn firo ic.ir*, ui»le*< lie kball »oonor 
ntt.iin llic n;-o of \'^ \crr> —U >mh }[ C Cr Cir 
3S-il>r<.?. fl,,;. IMO I’t. t J> 75** 

1 tVeir 8TS. 

[Note.'— Till’ !i' i«t j'crio>l of <1(ti'iition wnOor tlic 
I’cfornntor' .\ct »« H yonr«. 5<o-’»C 31.JJ 

2. The order can bo made only by first 

class IilQgistratCS. — Tlii> nitrodiirlion of the 
Jlcformatorj Setiiw's Act iSTd. repeal* the oi>eni- 
tion of S. "on-.i Crim Pm Cxlc “.^o far ns 

rn' be practic.ibli' I'luKr S* 7 ami h of the 

fnrner \ct only a first class Magistrate 
can «etiil n runic yontlifni offcii'ler ton ix-foruiatoy I 
frcliool Therefore nn oriler by « vcoond cln«s I 
>ra!:»stnile scntenciticj n mnle jiirenite offeixUr to ' 
rigorous impn*onmiiit to be sent to refonn.itorr | 
Instead of bcinc iinpri<ouod in the criminal jail 
I* inralid ('iiH) fj M IK (P B|. See C. 
aw {130) 

Note per contra.— Sn S O of the ncfonn.ntory 
Schools .\ct vin of iso:] 

S. Therulostobo observed. (i)CndcrS ii 
of the llcforniatory •»chools \ct Vlll of lfi‘i7. a 
3[n!?i«trato i* hound hoforo aendmg nn offendii to 
n Pefonnatory, to niaVp nn eni)U»n nnd record a 
fanding ns tu the exfict uge nf (he offender ns 
ncarlj ns niaj be [I U'eir S7ll) (2) It is not 
oiery boj that i* conneted of nn offence lint can 
he *cnt to a Hefonnatopj , hut only such boy* who. 
there IS a rcn'on.iblo uiiiic for snpp»*iiig is liLclj 
iigain to l.ipse into irimc— I Wtir h"** 21 M 13 

4. Prcceduro in case of mistake as to ago.— 
The hrulinz ot a ila'^istmec re^»r<)mff the apr of 
a Touthfnl ofTonder n hinl in the scn*o that it 
cannot he altcied in appeal oi irvision But id 
ca<e the ^ln.;i4tRit< should ha\e made n tni*’take 
and understated the nite, ilie l.ocil iioicrnmcnt i 
on the report of the Visitor* or tin Board of j 
JIanasremont nn* order the ri inoial of tin bej . if 
and when he is found to haie ottamed the agre of 
18 years —2131 IJ. 

B. Order to bo solf-contaiucd -A* a peneral 
proposition, it IS clcarli the duty of the 3lBpl«tnto 
to detine preciselj thomlureof the sentrnco in- 
tended 1 ho order should he Kclf-eontnmcil so that 
the fnnctioii-iry w lio has to cxeeiite it, sbimld base 
nothin; to do but to obej the direction jrircn with- 
out making an inquiry on Ins own account— ittid. 


0. Period of detention must bo fixed.— A 

direction that On- niciisid be (let, lined in n llcfor- 
nintory School for fii e yeir*“or until he nftnin* 
the (ifre of eighteen year*” nns held to be illcpnl 
and the words “or until he nttained the age of 
eighteen Tears’’ were directed tr> be deleted — [lA 
B If 300] The exact period of detention must 
lie fitcil -tn Ollier tint the lotithful offender 
(•enleneeil to sii months' It I ) should be detained 
**nole«s he shall attain tlie nge of IS tears at nn 
earlier date” was held to be iiideriuite nnd there- 
fore illegal [.’( M 1.1] 

7. Subs (3).— is now. — It nicorjionfis the riews 
of the High Court of C'leutta niui Bondny “[S 
.IlSof the Code cf 1ST2(=.S .Hi'i) h.iiing been 
re|*ealcd by S 2 of the Jteformatory Scliools Act 
(V of IS7<’). the eorrcspotiiling S .TU) of the Code 
1S82 nin«t be taken to stand repealed in the 
proMiices including Bengal to nlneh tlie .\et has 
been oatended — { H7) 25 0 331 St (’I'O) Hat 
N>j. (07)l{allU5 (1)7) Jl.it 1120] S<t 309 Cr. 
I* C has no application in the I'liiijib where the 
Keforniatorj .Schools Act of 1807 is m force —7 
P If. 1918 [eV I’unj (lOat Not No J" of 20 In 
Jan liK3G3 

8. Absence of a Reformatory School no' 
ground for not passing adequate 8on« 
tenco.— .V Judge or Mngisti.ati' is not iit liberty, 
in estimating tlic proper luntciico to ho )i,i*sei1 on 
lureiiilo offenders to eoii'uU r the fact that tlieio 
IS no rcfoiMiatorT lie i* bound to |i.is« a sen. 

teoee of piiiiiahnant adequme to the offence 

(84) 2 Weir 45.3 

0. Juvenile oflendors on roloaso to bo made 
over to their friends — mi jiMcniie offenders 
who have been detained in a llefornialoii may l>o 
made oacr uii reten'e by the aiipeiintendent of 
the J.iil to the Dislnn 8aperintciuleiil of Police 
and *hil! be e^cortid to llitir home. l>v the PoHeo 
and made o\cr to the charge of ihtn friend* m 
the jircscnce of the him) ri.th or heiilmin of the 
Village— N W P It A >> p LNs 

10, For Rules under the Reformatory 
Schools Act.-s.-e r.'l tst M.irrh, Is'fl 
(pt 1 p 2’b) -v II r t.oit is-ip ,, .-.u 

r P Cr Cf- pt Ml >0 n t bl Ii lla- 
1SS7 pt r P 5>.0 n.Hi iMiOpt 1 p 

75S .Is* Co: Pt III p 810 Ilor Co: ISfl? pt 
I p 301 lOOJ Pmii^ lice incii/nc Pt II. pp 20 
to 23 
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[Soc. 

400. When fi «-enti.*nPC Im*. l-ecH fully e\ociilc«I. llu* oflictT mliii'r it sli.ill rtlni ii tlif «.ii ntnt 
IJetoin of ^varratit on execution of If* H*'-* Coiiit fnim vliicli it is'^lifd. ^\itli at) {•iiilor.ciiiCTil under liis 
scnlcttce. Itaml cfitiOiuir llif manner in wliicli fin* sentence has heen 

ex ecnled 


lioto. 


i. When a warrant may bo dotainod.— if 

ttic piisoncr li sciitentcd liotli to ininmonment 
and wliijniiii^', n certificate of the execution of the 
fccnteiiec of x\lnii]iiug alioiild lie cndorxr «l on the 
xvarrant but tlie warrant eliould not be retnrncil 


(excejit « lit n the |irl»'iiicr dKx) antil tlic ji’iitence 
of imjirUnnmciit i« iil'O fulle extcnltd — S'c 
WilLinx U*0[C.«1. n. C.fi.O.Ko.SJ of 
Cal «. ir and (5.0 i'. aG]. 


CllAl'Ti:U XXIX. 

Of Sc'i'i-S'iiiN', AVI* C**'iMi rtTi<»S' ru St mi s<'i 

401- (i) "Wlicii any pciscm lin*i bicu to |nj!ii*linitnl for rin ofTmcc, the Gotorimr 

rowei to sii«pend or remit Gincial in ('oiuicil or the Local Ootcriiment iiinv at any lime 

sentences without conditions or upon nny coiiditon*. xiliicli the person 

vcntcnccd accepts, Mi'pcml the oveeuluni of liU vontence or remit llie whole or nny ptirt of the 
ptinislnnont to which hu ha-* heen scuteiicel. 

(5) "Wlieneter an iippliVathm is initdt* to the Goxcvnor Geneixil in Countil or the Local 
■ Gu\ornment foi the suspension or leinissionof a svnlence. the fjoternor Genonil in Council or 
the Local Government, ns the c.ivr maj he, nmy rccpiirc* the presidhit' .Tndtfo of the Court before 
or by which the com ictioii was had or conliruied to state bis opluimi Us to whether tlie application 
should be granted or refused, logelber with Ins rcMsons for sueli opinion. 

{ 3 ) If ajiy condition on which a sentence has been suspended or remitted is in the 
opinion of the Governoi Gener.tl m Council or of the Ijoeal Government, ns the case may he 
not Iiilhlled, the Governor General in Council or the Local Oovoinmcnt may r.incol the suspension 
or icmission, and tlierciipoii the pci.'.on in vvlio^e favour the sentence hfis been suspended or remitted 
max. if at laiire. be ariested by am police-otlicri witliuiit warrant and lemanded to niidercr® 
unaxpired puition of the sentence ' 

(J) The condition on wimli a scnlcece is sn.speiided or remitted luidei this section, mav 

lie one to be fulfilled b\ the person hi xvbosc faverar the sentence i«. ^^spendecl or lemitted, or one 
independent of Ills xxill. 

(.5) Xotliing herein contained f,Ii.ill be deemed to iuterfeix' w itli the light of Her Jfajesty 
to grant pardoics, repneves. respites or remissions of puiu-ibincnt 

(G) Tlic Governor Geneial m Council and the l.ocal Government may, by ireneml rule? 

oi special oidei's. gi\e diicctions ns lo the suspension of sentences and the conditions on w liich 

petitions shonld be presented and dealt v\itb. 

rropo-iftl aiiuuiilnK-nt to the tci f/on— In section 401 of the snid CoJe— 

(i) III s«b-"-t.ction (V), after tiiL- wouls ‘•to.ratlicrwitlj bis rensons for sutli opinion, ' llir follnwiiip woul' sluH 
licn.l.lea,naiud\ — 

“uuil iiUo to forward nilli llie stsleUKUt of sutli ninninn n cr»(i/ir.f mpg «/lhc reund of tUe trial m <•/ ''"I' "fi’i'J 
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('ll) I II fiih •* 'I f I in nf tl f aiiiili* iiictui»f nftri thfi frniihi **//••< * ftiC I' "i it < **i‘i i f itir ((1,1 rrn' i tiCli^i iit 

irfini nich riiihl 1* itrti-g ilfit In tuni” >tiiill hr iii<rit,il, 

(ill') Aftor Ml*! ooction ('i). tin* follonuiR O***!! I>p ii'lilc*!, iiimeh s — 

“I'll'tannliiin — A pcr'rm coiiimittoil In or dfliincil in p<*r«nii in immluicf* with llit- ]>rmi*irin<i of section I2T i’ a 
ppr«oii «cntciicocl to jMinislinicnt for an c.ffi ncp trithin thr mpiinin^ «*f tlii^ «octiVtn.'* 

Notos. 


1. Application of tho section.— The spccinl I 

niithontj- coufcrrcil hy S -101 rrlojM lo i>«'r*ion^ | 
sentenced to punishment and does not apply 
to persons srho linve accepted tho conditional 
panlon pn'serihed hr S ”.17 Cr. 1* C-~Scell A. 
7n (hp) 

2 . When Conrt may refer tUo case to tho 
consideration of tho Local Government. 

— lYhcre the necu»rd njipired to lioso eommitted 
murder without am nppesrent sane inotisc and 
ho feemed to lie suffering from jnenf.1l deranfp*- 
ment of «fime sort not Muoiintiii" to an insane 
impul'e tioyond ftio power of »eif*con<rol within 
tho weanin': of S 8t 1 1* C. the Hiah O'lnri 
recommended tlie case to the I-ocsl (iosemwent 
under S 401 Crim I’ro Code tol>e dealt with 
in «iich winner as it thoiisht Ct — Jfl 0 COl. Stc 
10 I*. W low 7 A 07a 

3. [Note.—In 10 II 512, tlio llich Court in for- , 
wanlinff the pioeecdinc to the Gorernor in Conn- 
fj] oliserrcfl, “flicre is I’ontl ground for classjns’ | 
tho case with tlioso of CieensiNith and Diueij so j 
ns to which so hiali nn nnthorti as Dr Tajlor ' 
hns ohsorred tlmt “they fairh estaldish the . 
occasional distance of homicidal inaiin in 


which tlie mental cnnditioii of tho neemed persons 
at the time of perpelrntin" the act of murder 
IS Bach ns to justify their acquittal on the 
ground of insanity The es«o is one where future 
Brtnptniiis, mni perhaps, throw li^ht on tho 
nccu«e«V* state of mind, and possilih justify a 
commutation or reduction uf sentence, if not 
pnrilnti"] 

4. Procedure when Local Government 
calls for opinion of tho Court (Subs 2).— 
A Sessions Jndec, re(|Uircd to stitoliis opinion 
under this section, must forwaid Ins reply 
throiiitli the Hiffh Court, wlietherthe requisition 
for tiic opinion has been reeeired throiit;h the 
Ilizh Court Or not —Jf Jf C fir Xo 32fi2 dated 
l.'ith Xovr lSy5 

6. Seasons for such opinion, -in case of 
iminicr for instmeo, the Jiulijo way record the 
extenuating circumstances ronderintt it expo, 
ihentthat tlieie ilionkl be a initJ^'atlon of tho 
sentence required hy law and submit the sami. 
to (Sorernment nnil the Ooiernment may, under 
this section, act m Mich manner ns to itsi'cms 
proper— W 11 ((Jnji) 27 


402- Tlic Gosernor Gcnoial in Council or tho Local Goxermnont may, w itiiowt tho eon‘>eiit 
of the person sentenccil. commute any one of tlie fuUowniir 
Power lo rom..oto „„j „,|,er „o„t,„„o,l after it - 

death, transportation, penal senitiulo, ntjorou^ impriMinment for a teim not exceedin'' that 
to xvhicli he miVht ha\e boon sentenced, simple imprisonment for a like term, line 

Pi'O^ioserl rfjjicjifZniejif fo f/ie seeffoH— section 402 ot the said Code shall he imumhutd siT-uf.ii Jn.> 
(1), and to the said section the following sub stction shall be addcl, nanuly — 

“(2) Xotliing in this «octiaii shall aUoct ilie proiisions of the Indian Penal Code, seetioii 5/ oi ti') 


CHAPTER XXX 

Or riTMO”-. Aeiiiinrvis or CnMiiTioxf.. 

403. ' i) A person who has once been taieil hy a Cuart of cnnipetont jui i-d.i ' 

Persan once couTitfted or acquitted and eoMMrtetl or acquitted of such otii-iii.. .-liJ' 
not to be tried for same olfcnce Mction or nrqmttill remains in fuii-i' i, ■’ 

a^nin for the same oiTence, nor uii the same facts for any other ofli-ii' . ' 
charj^e from the one made against him might haxc been mule uii<|i * 
might have heex\ conxictod nuder soettou 237, 
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(^) V pei'Oii acfjiiitlul or minMicl uf aiiv <ilTfJ»v nny lie uftor\\:uiK tik(lf''rni]y 
distinct oiTfiicr foiM\ Iiii a scjianilo ••li.tisr** tiiitrlit Inve liccn made ni,Minst liim on tin* kiniicr 
trial under sertion ild.j, .snb-section (/). 

(•j) A j)cr':on cnn\iclcd of nny offouco roii^titntwl liy aiij net ransiiiir ronscfjncncc'i nliirli. 
logetlicr itli «!nclt act. constituted n difTorcnt ofTence from tlial of uliicli he nas potnictcil, may 
be afttvnards ttied for such ]ast*mentioncd ofTfiiPC, if tlie ronscquences hail not h ippcncd. or ucre 
not known to the Cnuit to hn\o lia]>penwl, at the tinte ulieii ho wa*. comirtfd. 

(/) A person acqiiittod or ron\iclc«l of any ofTenoc consiitnjcil by any acts may, notwitii- 
standing' such acquittal or com iction, he snbseqiiciitly clianjetl n it It, and tried for, any other o{Tcn'’e 
constituted by the same acts vliidi he may ha\e committed if the Court by which ho was fii't ttioil 
was not competent to try the offence with which lie is siil»«cquently ohar^’cd. 

(.j) Nolliincr i» this .section shall affect the provisions of section ll'j of the (ifiieinl Clauses 
Acts. 1S07. oi section 1?!? of this Code. 

— The dismissal of a ciimplaint. the stoppimr of procccdin!js tiinlcr section -If*, the 
iHschaige of the accused or any entry made upon n clrir>^e nndcr section 'J?.!, is not an acquittal for 
the pm pose of this .section. 

lllu^lrnlnni 

fiij A is tncil npon n cliarge of tlicft ns ^errant «n<l ncijuiitod. Ilctfiniiot iificrwnrds, while the acqnllial 
remains in force be charpcil wiih theft as a sermnt, or upon the same ‘acts triih tiicft simply, orwiili criminal 
brcnch of trust, 

fhj A i« tnetl upon a charge of mordor ami ncijiiiitet!. There h no charge of rohLcry ; hnt if oppear* from the 
f.icts that A cOTnnntti'il rohhery nt the tiaie when the niordcr was commnteil j he may nftemnnls he chnrtrcJ frith 
nnd tried for, lohbery. 

A is tried for eotising prierOQs hurt and conTlcfral The periori injorri] oftirwnrds dic« A iin.i he tried 
osain for culpolde homlciih*. 

OV A is charced before the Court of .Session and contIcleJ of the cotpable homicide of H. .t may not ofterwanN 
ho tried on the same fact* for the murder of B. 

fc^ A IS charged by a Magistr.ate «if the first clfss with, and coinUUd l.y him of, voluntnrdc caosin? hurt to 
n. A may not afterwards ho tried for rolnntarily enusinjr grierous hurt to B on the same f.icts, unless the rase comes 
within pannp-.aph .a of the section 

CfJ A IS charged Lt a Magistrate of the second class with, and conTJCted by him of theft of peoperty from the 
person of 13 A may ho sabseqalntli charged with and tried for, robbery on the same fact*. 

(]/J A, B and C are cbarircd bv ft Jlawistrate of tho first class with, and cinvicted b\ him of, riihhiiig D D 
and C imy afteiwai Js be cbaigod, with nnd tiicd for, dacoity on the same facts. 

ARRANGEMENTS OF NOTES 


S 403 =Ss. 4C0, 147 pom S. 19i esp ; 21o esp 2 (1672) ^S. .'33 (ISGl). 


I. The General Principles explained. • 

(1) (ieneral lUmarhs 

(2) fieneralplan of S 40.3 Cr P 0 
(.1) Tlie escoptions. 

II. Object and Application of the Section. 

(1) Object of S 403 Cr. P. C. 

( 2 ) * '' — • - . • • 

(■ 3 ) 

( 4 ) 

(') 


III. Court of competent Jurisdiction. 

( 1 ) Jlc.auing of ‘was not competent to fry” 

(2) Incompeleney due to defect in initiation of 
proceeding. 


(3) Want of Jurisdiction 

(4) General Bcniarls on the rule. 

IV. Powers of the Appellate Court. 

V. When a person acquitted or convicted 
may be tried again. 

VT. When person acquitted cannot be tried 
again. 

VTI. What amounts to acquittal. 

VIII. What does not amount to acquittal. 

IX. Previous conviction when a bar to se- 
cond trial. 

X. When acquittal bars or does not bar 
supplementary trial. 

XI. Dismisal of complaint, 

XII, Miscellaneous. 
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1. THE GENERAL PRINCIPLES EXPLAINED. 


(t) fJriiri'ftf Uniuirl.'i. 

1. Tho doctrino explained by aid of 
English precedents —Tho rochon is an atnpli. 
Ji^ntion of the noH Xiio>t»« jiWTSm of Iiu “iremn 
iW/i-f fciji lornti," 1 Ills jinnciplo Ooos not rost on 
any tloctrine of estoppel hut cmhodirs the well 
cstabli«he<l rule of common law that a nnn may 
not ho put tnicp in peril for tho sntiic offence, [21) 
>[. 12G (F. B ) : 2 Hawh 0 .Gi • See \rchhold 
p 17fi] It 19 iiecc««nri for the staLilitx of 
society that an acquittal b\ a Court of compe- 
tent jDrisiliction should bo accepted ns concliiairo 
proof of the innocence of the neeuscil. *'! think” 
rass LVuce J in Her , rfum.uer— [{’02) 2 K 11 
3.19 {34S)] “it IS a very danperoua principle 
to adopt to reparJ a icrdict of “not {tullty '* 
ns not fully cstabliahinj; the innocence of the 
person to w iiom it relates — [See .“IS 0 BG9 {'uf') 
3“ n CoS] In lin^land a person is said to Imre 
been “in jeopardy" in tho first trial, if (1) the 
Court nns competent to try him for tho offence . 
(2) th" trial was upon a jrood indictment on which 
a rnlid judgment of conviction could be entered . 
(d) the acquittal was on the merits i e bj verdict 
on tho trial firm summary case b\ dismissal on 
the merits followed I17 0 juU^ment oi order of 
acquittal —[Russel on Crimes p 13 \V 11 42J 
It has been held that the rule applied even if the 
facts were not osactlj but substantiaUi the same 
[ill Kinp (1S97) IQ B 2t4<216] A summary 
conviction for common assault may be pleaded m 
bar of an indictment for noundiog with intent to 
murder (iii J/(fes24g D D 423 if t Stanton 
(Ifiol) 3 Cox 344 n i l.itinolon I Band S 
flS3] An acquittal br a foreign Court of 
competent jarisdiction of the same offence maj 

' be successfully pleaded in bar of a second (rial 
before any tribunal in Kn^land [ See Rnssel on 
Crimes plflSi P. i i/ufthnon 3 Keb 7R5 Ri 
Itochel Leach 133] The rule applies with equal 
force although the second indictment is against 
the accused alone while the tirst was agiinst him 
jointly with others [R i Dunn 1 Mood 424] 
The plea however to he successful must be one of 
dismissal of the charge on the merits XVhere 
a Jury sworn and charged with, a prisoner is 
discharged without givnis .a venbet, sneh a dis 
charge does not bar a fresh indictment [HTnsei 
t R L R I g I! 2S9 r. i 78 L J (K 

R) 722 ] Where the charge was explained to 
tlip accused but no formal charge in writing 
was drawn up, Ins order of release (S 249) was 
held not to .amount to an aecjuittal [See 4 B L 
(A C ) 1 ] The true test by which the ques- 
tion whether such a plea is sufficient bar in any 
particular case, may bo tried is whether the 
eridenco necessary to support the second indict- 
ment would h.ave been sufficient to proenre a 
legal conviction upon the first — [R. t Clnril 1 
n and B 173 ArchbolJ p 177 <? i Bin? 2 
Den C C 94 1 B. R I.-) . 5 S 1C 7 W. R 15] 

(S) General jilau ofS. 403 Cr. P. C. 

2. In section 403 Cr. P. C. we find in the fir«t sec- 
tion, the general rule which affirms the validity 


of tho ploni of ii'ilrefiin neq'iil and u'llre/oincnniict. 
It is n rule prolnbitiii" a second trial, not merely 
for the same offence but also upon the same facts, 
for nny other offence: and special provision is 
made against any nioidancc of this rule by any 
manipulation of Ss 230 or 237 Then follow the 
etoeptions to the rule Tho first exception is in 
f.ixotir of an omission from the first trial of what 
could and should have formed n distinct part of it 
under S. 233 Cr P C The limitation of this 
exception to subs (1) necessarily involves the 
exclusion of cases, falling under the other sub- 
sections of S 235, where the several offences are 
separable for the purposes of charging bat not 
difttmet for the purposes of punishment The 
Legislature recognises that even here a special 
case should be provided for, and therefore subs 
(l)ofS 403 makes an exception in respect of a 
case which eventually falls under subs (3) of 
S 23> An illustration will make the matter 
clear A causes hurt to B ucil as a consequence 
of the injury so infiictcd, B dies A is tried and 
conxicted of the hurt lie death took place before 
the trial, and the fact w as known to tho Court 
which convicted A of hart, then A could not 
again be tried for the homicide under this subs, 
section, though he might under subs (4) But 
if the death occurred after the trial for hurt or 
having occurred before tho conviction for hurt, 
was not known to the convicting Court, then 
another trial for tho homicide could not be held 
under subs (3) of 8 403 — Pei Stai/non A J 
C in 9 N 26 See 40 B 07 23 C 174 IB R 

15 Russell on Climes pp 19S5.ST 

(3) The e,rceptlo}tK. 

3. In order to nppli section 403 (1) of the Cnm Pro. 
Code, it IS necessary to seo whether under S. 236 
of the Code any charge in the previous trial could 
have been framed for the offences for winch the 
accused is nought to be tried at the second trial, 
Soc 236 of the Code only applies when the oct or 
a senes of acts is ot such a nature that it is 
doubtful which of tho eeversl offences the facts 
would constitute Where tho facts disclosed in tho 
rrcTious trial leave no manner of doubt ns to the 
offences they constituted, sec 230 has no npplica 
tioa — t Pat W 21 

4. [Note.— The offence of murder (S 302) and the 
offence of causing the disappearance of tho evitl- 
eneo of the commission of tho offence by burning 
the body (S 201) can be joined in the altcrnntivo 
in the same trial under S 236 Cr. P. C : hence an 
acquittal on the charge under S 302 I P C. would 
operate by reason of S 403 Cr P 0. as a bar to 
n second trial under 8 201 I P. C — 4 S 174 ] 

6 . Acquittal under S. 182 I. F. C. no bar to 
a aecond trial under S. 211 I. P. C.— 
Where the accused was tried and acquitted under 
S 1S2 I. F C. held that the acquittal did not 
operate us a bar to the subsequent tnal of the 
ftoensed under S. 2111 P. C. since these offences 
are essentiaily distinct and Ss. 230 and 403 Cr. 
P, C. have no application becan«e in this case 
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imjhCT anii M‘i*mc\tiox op tiik ihcrioN. 


[ See. 


t,lii ir lii^ Ih'C'ii no iIduUI :i« tn t\ {lii'li tiF llio cifTcm'i *• | 
lias bci’n eoinnuttul ami llirrf* rnijlil imt Imto I 
lioLti nnv (.Larpi' unilcr P -Ml I 1’. U in tlie 
nltirmliu-. 20 1’ K.IOIO. llC X PS** 

6. Siibsequont difcovory of frosh ovidonco ' 
converting tho ease into n graver one. — 

Till’ nt'( ii'C'l «~is lI Tllcupoil In u |iol«r Lniiitnblc* 
Mlini III' <ln>»]u(l till- v-irinp mxhim i.i' liiil 
•■tnli'n from till’ Imii-i' of tun' Mr \ niid tri«<l (<> 
t'SCTpc IU‘ \Mi« arn-siti li, oeiit up nml iiin«ict«<l 
tinli'r S' >1 of tlio K'ln-.'iion foiitc Ait of no«i>i- 

F1UII of tliiairs »|„ji riMnoii.ibh he 

I'd ttf n .^ub'Cqu(.inly oil llio nniiiiix* liiinp 
Kkiititii'd a< tlic one stolen frorii Mr ^ 'a liOU'C, tlio 
ncciiscd «as trieil .ip.iin under S 4A7 I 1* C. and 
coni icted a second tune /fcfif that S -tOlnonld 
bar tlie •econd trial S Unr T 12H. 

7. Summons issued for only ono ofTonco^ 
subsequent summons on tho romaining 
charges — V ri’Mtion ol complunt allepid that 
the accused nad conimittod offences under Ss 
.{o2 and oOl I P C Process \wis issued under 
S. a 1 P C only Tho Mapi«trnte nequitted 
the accused of tho offence under S. 55-*, but 
beinp of opinion tint the erideoce est.ablisbed 
a pM.iia f.ifie ca«c of an offence pnnislmbie 
under P S04 I P C . issued process under that 
section Held that S -103 (.*) tins applicalde 
totlioe.ase, so that the accused eonld If tf^jilly 
fried actiM for the offence nnder S COl I P C — 
20 Cr 4J(C1 

8. Acquittal Of OQd sot of accused no bar 
to trial of another set on same factA— i 

Whore some ont of seeeral persons cliar;red sritli j 
offences under Ss I 32G and 502 1 I*. C uerc | 
plaeed on trial and acquitted, and where aiibse. , 
unently fire others implicated in the eame 
transaction were captured and pnt upon their 
trial on the identical charjtes Uchl that the I 
acquittal of the accused n ho were tried pretaotisir • 
w as no bar to the trial of the persons sutoequcntly i 
arrested on the same charsres.— 37 C 10 0 X 
icni Hut rrcT C X .Ipj Til ICX.Sffi I 


0 . Hopotition of trial without accused being 
tried again.— Tho nccusod was indicted 
on 6 charges. — ’ is — .'iOd .3 1 I. r. c • .•'•o,' nil 
I’. C. • .WL» K/I I 1-. c P C. nml tho 

jiiri returned n iitianinifiiis irialict (>f tint culltv 
<•11 the ls( iind Itli counts and dis-icn-cd on tl o 
<•1111 r 5 cminls in tlie prciporfioti of .I to I Tfio 
JiKl/c t<«.h tlic » enlii t ..f m . initial nii th" M and 
Ith tiiiiiits and ili«ch ir;^ d ihi’ jurj under.*' 305 
tv. r. C imd prill rtil a r< fri it on tin* rnnaimn-* 
;i roiiiits itiid, r .‘J .10s Cr. 1*. Tlu' rctri.il came 
up before niif.tlicr nxcial jiirj . iiiul the coun'id 
for the nccii'Cil tool, the pn liiulii irj pic i i<f 
oHtnfuf Pf'/'of, Ihltl tl.at for tlu piiri'C-is if 
s Kft Cr. J’. C. till- ucmi'ed I'li'i not bciii;: tried 
nintn. He wn» bcini; tried uu tlu’ original 
indictment siid on Jit< lir“t plei of nnt puilti 
The (Inf) of the Court was to i-iinlitiiif tho trial 
of the occuscil befori- anotlur jur«, ami the 
process Tuiu’ht continue until a lenbcl is passed 
OH all the counts w ithout the accused bein„' ‘ Iried 
a^pim" under S, 10.3 Cr. P C.— 11 C. 1072 
10. History of tho section.— Tlie mleof a nVe. 
/..«» ae'/iiif or roKi lef was cmbcxllcil for the fir«t 
time in th® Criminal Procidore Civile a* •‘* of 
the CpiIo of l‘'Cl which ran as follows s “A pcr«oti 
who has once been tried for on offence and con« 
rioted or ncqoitteii of such offence ‘liall not be 
liable to be tried ocain for that offence"— words 
nhich with certain caplanations are still retained 
111 S Khtofthe prc-ent Code. Undertint Code 
I’oblic Prosecutors were directed br the Calcutta 
High Court not to withdraw the grater charge 
and proceed upon the Ic'scr, because such a 
loiir-e nonUl iiare the effect of depri'ing the 
accused of the benefit of acquittal on the grarer 
charge, [5 W H (Cr. I.et) 4] This dilUcnlt.T was 
remored by the Coile of lS7d Set Cl s Public 
Proseeator, may with the consent of the Court, 
withdraw any charge against any person^ |a 
any case of he is m charge ; ami upon such with* 
drawal, if it is made oldlst tho case is under 
enqoirr, tbo neensed j»erson gliall be discliargetl 
Jf It is" made when ho is under trial, the necn«eil 
}>erson *f\aU he nrjiiitUd " 


II. OBJECT AND APPLICATION OF THE SECTION. 


(1) Oh/cct ofS. 40,1 Cr. r. C. 

11. (1) Under S 403 Cr. P C., an accused cannot be 
tried a second time on the same facts for an 
offence cognate to or inrolred in the offences with 
which he was preriously chargeil — 45 C 7‘’7 • 
21Crl0l(\) 

12. (1) Principle When a person has been acquitted, 

he cannot be tnedagain for the same offence 
[See 2 Ag 3] BntJtes Jiidiciitn does not bar anr 
proceedings by general principle but only bV 
special rnnetment os contained in S. 13 of the 
Cinl P. C. and S 4W of tlieCr. P C fiL B 
337J. ’ 

13. (3) When the plea of autrefois acquit ■ 

prevails —To render a formal acqoittsl or 1 
connction ft defence, on second trial, tbo offence 
must he the same offence. — 7 W. B. 15 - .R r I 
I’nw.ifTCoiiifi 1 I.rach “12 • . . 


14. Moaning of a acquittal’— The Dismissal of a 
eompIniDt after n charge has been framed atnoonls 
to acquitt-al. — 5 0. L. 353 

14A. _ HifTerence between Indian and Eng- 
lish X<aw. — In Knghsh Courts the rnarim ne'"’ 
debet 1*1 » icrari is given full scope Jt has been 
repeatedly held in England that if an aceasd 
person has once been tried and acquitted upon the 
merits by a Court of competent jurisdiction, so as 
to have been pnt in peril of connction, he cinnot 
again be tried upon the s-irae charge , and if he is 
charged he can Bneees'fully plead a'itre/'>i.< neii»‘t 
It IS true that in li. t. Senife 5 Cos C. C. 243 a 
new trial was ordered in a caso where ono of tho 


and JJ. r J/urpAy 10 E. *11 CM3 — Per SpenrerJ. in 
20111. J ICO 
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I'roof vf lU'orioiis acfjiilttdl ttutl 
rouvictloit. 

15. Onus — llicburdcr of proof of pru\ioii3 accjml- 
t il or io«\ictio» is upon tlic jiartj scttiii}; it up, 

I c. tl]C accii-<cil — (^1*) A N. 8 

16. Proof of previous acquittal. — The onus 
of pronnp the plea, set up bj a I'arty, »s on tlio 
accused . lie may prorc it by produciup a ccrtihed 
copy of the record or proceedings of the alleged 
convict\on or aet^inttal, and showing by snch copy 
or other cndeiice, if necessary, that ho has been 
conricted or acquitted of the offence on which he 
has been arraigned, or that he might have on his 
former trial been conMcted of tlic offence on 
n Inch he has been arraigned, or tint his prexious 
conriction or acquittal is by statute ii bar to subse* 
quent proceedings for the same cause — Halsbnry's 
bans of England Vol IX. p 3oC See S 511i>o»f . 

17. In England the plea is tried by Jury.— ' 
In Fnjrland the jurj aie sivorn iM'frtMler to try the | 
issue n lictber there has been a proriou* acquittal j 
or cooTictiou on the same facts The counsel for 
the prisoner opens Ida case in suppoit of the ple^ | 
and calls hia witnesses, tho counsel for the Croon 
iiftcmards addresses the ]ury and calls xiitiicsscs , 
and tho coiiusel for the prisoner replies— See R . 

I Sheen 2 C and F CJl HuikI 0»C>»Mrxpp I 
1U03-1UOG . .Ire/itoM pp 179 ISO 

(3) ri'lncljtU’H llliislmtcd. j 

18. ~ 2o3 I 

itnrc 

• tho I 

to of j 

immunitj from further moleslalion The principle ' 
of autrffniH acquit can hare no application, ns it | 
must bo assumed that tho Code is erbanstiro , 
on tho subject it deals with, and it is not pemiis* 
Biblo to add to its prorisiODS— 31 M i 

19. Discharge not eqivalent to acquittal.— 
There is no doubt nothing in law agam't the i 
entertainment of n second complaint on tho same 
fact«, as a di«cliaigc liowcicr projicr and lesal I 
IS not tquiialcnt to Jin a .acquittal [IRCi J2'> 
(M)] An Older of disciiaige by till* High Court, 
in tlic OTCicisc of Its in iginal Crnninnl Jiiiisdic 
tion, IS no Ini to tri'sh procicilni^s hoiDg taken 
bifoTC n I. ompctnit Magistootc npon eoroplijiit 
01 upon .1 police repiii f oi under R PK) {<.) 

Ci !■ C [10 C A l’‘»C 720] S III.I 

Cr r C applies onlv to nies <>l n<i|nittil oi 
conriction and Ins no Tii|)tii itioii lo .i i.tve in 
n hull the nitli'eil pei-on lias liecii discluiiged 
[17 A 1 sn"] If the H ijiistmte ern.neonslx 
leqiiits OctOro the <hii"< Ins liceii dmnn np 
the acquittal amounts oiilr to a di-iliiige and 

dots not Inra letml [<i W 11 13] , 

lOA. Acquittal undor S, 494 Cr P. C with- 
in tho purview of tho Section— Tlie sm 

tiitoiv acquittal iiikI.t 4‘lt of the Criminal 
rioceiliire Ciale in a euinmons t isc o\>eratcs 
as a Inr to farther proci rdinirs on Hie sime I 
ficts «M !7<l t) X 2« llMl .n I 

20 . Operation of the bar— A inr imdcr s tai . 

Cr 1’ C oporitcs not oiili nhere a person lias j 


l>cen tiicd for (in offonco and coiitictod or atqtiit- 
ted of it, and is sought is bo tried again for the 
aaiiic offence, blit also tvlicre he is and might be 
tried on the same facts for ant' other offence for 
which a different charge might has been framed 
from the one made, on the samo facts, under 
S. 2T(J or for « hich he might has been convicted 
under S 237 Cr P. C —30 JI. 308 See 2 C P. GO • 
Russel on Crimes pp. 1981 5 II i Sheen 2 0 and 
I* C3i 

tl7otO. — Where a person has been tried for and 
acquitted of a charge under S 3(>3 I P C he 
cannot be committed under Ss 300 and 308 I. 
I* C on the san^e facts merely betauso tlic latter 
cliargcs are triable cxclusirely by a Court of 
Session in as much as kidnaping is an essential 
element m tho offences under S SCO and 308 
I I* C and the necused had already been tned for 
that offence aud acquitted — 20 Cr 520 (Pat) : 
21 Cr GS9 (0) 

21. Order of roloaso under S, 249 Cr. P. C. — 
An order under S 2+9 is specially excluded by 
tho explanation to S 405 Or P C — 4 B L (ap) I. 

22. Acquittal under S. 247 operates as 
bar.— An acquittal under S 247 Cr P C on 
acc-aunt of the absence of tho complainant and 
aher the accused had appeared and ansMered to 
tbo charge xvill operate ns a bar to his being 
tried again for the same offence, as ho is a 
l>er$0D “tned” by a Court within the meaning 
and for tho purposes of 8 403 Cr P C 20 II J. 
IfiO 40 II 176 2 Weir 457 84 M 253 4 0 N. 
346 M H 0 Pio 1880 Con 10 B R 028. Sec 
Kotos So 15 and 1C under S 247 Suyni 

23. [Note per contra.— A judgement of acquitt.ll 
foBoviing an complainant's default of pjosecnlion 
Under S 247 Cr P C does not entitle tho person 
acquitted to plead nnfr^ots ncijiiit on a fresli 
prosecution on the same facts and S 403 does 
not operate as bar to the Court taking cognisance 
of second complaint —40 JI 977 (P X)] 

24. Withdrawal of a complaint.— The with- 
drawal of a tomplaint under any circumstances 
operates as nn acquittal and bars fresh trial on the 
same facts— 19 W R 55 

25. Particular set of facts once adjudicated 
upon.— Whcic a iicreon has been tried and con. 
iicted OI .aiqmttoil for an olfoiKo arising out of a 
piiticulai set of f.acts, ho cannot, nhilo siicli cOn- 
xiLtioii or .leqiiittal leinains >ii foicc, he og-iiii 
tiled 111 respect of am offeme based on the «ame 
facts, imlc"(tlK Kise i.m be brought unclei one or 
Mt1i< r of Hio spccilit e\i options to tlie rule .as mo 
aided b s 103 Cr 'P C ->) Y 21, 

C-f) JIVifii no bar to 

vrco/iff h'itil. 


26. Acquittal wholly without jurisdiction 

no bar.-k preumis ncquittil nholly «itl,out 
jurisdiction is no b ir to tlie 'liigixti-ite's (akin" 


f II 


\ Mi; 




i.OU 


the 


diction 

under R 42'j I P C under R 217 Cr p 
«-/<•« f.e Luinrn tliat the i ninp] iiinnt i< ilia. 
IhC N IJIl (N.) V X 200 { "■') A. X. 90. 
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20A. Whou tho High Court quashod tho 
Proceedings— a? lnin" altojji'tJicr without 
jiirisiliction ami tlicrcloic jllcpal, (Iirir re«iilt 
cannot lio jik-ndcil at uutrrfoi* oo/im/, it Imn:; 
iiocfsaary to tliat jdea tliat the lirxt roaiit ahnnhl 
had coniiiotcnt jurisdiction to tr^ Iheca**’ 

2 W R. 101 . G W. R. lU. 

26B, “Remains in force '—i e wo lotiff ns thejudfr- 
incnt ot acquittal or couMction has not Ihn n art 
aside bv a Court of ap)wal or res ision. — 7 U'. R 2 
[Note — A scntincc- can onl^ bo jianl to U* Imnl 
when it cannot ho sit nsiilo nr inti rfi reil irilh 
by any Court or uulhonti ulntlur on appi al or I 
otliorwi'c— 12 C 530 l 

27. Eeleaso owing to irregularity.— Wiicn iht 
Vrisoncr is rcliaxod by the Ativcllntc Court on I 
account of illegality or irroRiilnrity in the procce- [ 
dure lit ( he low cr Court, the release will he no. 
bur to (he n tn.il of the nccii«i d for the snine ' 
uireine (13 W R 42] 

28. Acquittal by a Magistrate not having i 

jurisdiction.— The acquittal or eonnitioii of 
iin aceuxed b\ .a Court not harm,' jiinsihction 
IS 110 bai under tins section tn mstiliilion of frexli 
liiocecditi"s ajininxt the accused 0 U' R |.( ' 

iU Hit iNC 412 3M IS (97 '01)1 Jl.Stl 

( 10) I 0 4 q 70 h II 307 1 

29. Illegal and inoperative conviction.-- 

Where no notiheation has bem duly issued, ns 
iLHtiiircd by 8 I. 1 coiiMction under 8 21 of the I 
iorexl Act U ilh’j,'dl and iiiopcral»r<- .\ xeioiid | 
liroicciitiori under the IVnni Coitc «m the 'suio 
i.icts IS therefore not burred b\ S Cr 1'. f 
J IVcir 75'J 

30. Eepeated offences.— t was dncctc) hy tin i 

MuimciImI Committee tinder IJiirina Jluiiicii>jl | 
\ct (III of IbOs) to Icn'o space m the bnildmjr 
under cnn«trnction for seannsfitig purpo«i Mo I 
disobeyed, was proiccutcd and neqiiilted lie | 
svas pio»ccuteil nftor tho ilisobotlicncc of a fresh 
notice for a second time and again ocqmtted j 
A third notice was issued requiring l»m to nliei 
the building Uo disobeyed ngatn .tnd was 
liroiecuted fur the third time, and eomicted 
A pleaded the two preiioiis acquittal* in hnr 
Held that the offeiiet' of which he w n« convicteil at 
the third trnl wa* not the same as those in (he 
two previims trials the third otk nec aroxe out of 
a disobedience to A separate notice, and it cnniil 
not be said that the accused had been coiiTittcd 
on the same facts for another ofleuci’ for which 
A different charffe might haie been mailt* under 
& 23f) at the pronous tn.sls — o 1. B. 12 

31. Continuing offences. — \ jicrson who h.ax 
been tried for building a house without the aanc< 
tiou of the Municipal Committee and acqnitfeil, 
cannot be retried for the -amc offence, aiinph 
oil the ground that the house continned to slnml 
and the offence tlicrofoic Amounted to A contiDning 
wffewce (14 f, \Y, 

32. s. 403 applied to cases of embezzle- 
ment.— 'WherG a ].c rson has been trieil .iml con- 
sicteci f»ir the liiisTppioprntion of a gross sum of 
money, during n Cirtain period,?!. 403 Cr P. C. 
will he li ir til the sncoiid prosecution of the imn 
fur lerlnni items of mlstipiircprlnliini committed 


during the s.ime juti'mI (17 0^.10 (M)]. 
wlifro the accused was tru’d of the ofTi’iiie of 
iriminul hri' ich of trii't ns a piihlic servant in 
ro<jicct of I’x 12 Olid, find was acquitted of the 
offence; and was again tried for tlic Mmo oTcnto 
in rcsprrt nf anutlipr item of Ik 19 mid, misai’pro- 
prhtcd durjug the «amc perio<l a* to which tlji- 
Item Ilf Ikl2 related- Held tint the previous 
nniin'ttnl did not under the circumstance*, ope- 
nit«* n« n fnr tn the atciisi’d'ji Cfinitcfion at the 
second tri.-il, [12 IJ. R 2.’'5. Cr Jl. .30 of I2-I.0I ) 
33. Stage at which tho plea of autrefois ac- 
quit may bo pleaded.— On n clnrgo of chcat- 
ing'aiid crnniniil hri'.ach of trust where the pita 
tnten 6 s (he neciiseil w is (hat he hadafrc.idi I'Crii 
Irici! nml acquitted b' another Court on a iIiarL'e 
iiisoUmg (In’ Mine M*t of f.icts IlfU (I) that Uus 
w.ns B imltef tn be .i.ccrtained after hearing 
the ovldcitco, and n«certaiinn"w)jat tlie facts 
III I/Olli c.ases Were (2) tliiit if it was found no- 
tc«*ary to frimp a clinrtre, llic anuseil would be 
nhle to m t mi his provious acquittal as pica 
in defence.— 2:1 0 X. .v» 

33A. Acquittal under S. 408 as bar to second 
trial under s, 303.— The petitioner was scut 
i.p for entuing away n ni.irrli'il wiunan with bm 
two minors son* He was tried and convicted under 
S I'lS 1 P C. but .icquittid on nppial Iiy Uu? 
District Uagistmti, wlio held tli.it there was nn 
c'ldence to sliow tliat lu* was j rc*ent when the 
wiiniiiiinn .isiav mtlilur infiiits. lie was tried 
.igim under .s 3(11 I 1’ C. witli l.itiug hid- 
nipped the iwfaiitt. J/eld fl, If (lie .icqinlt'ii 
umlcrS IMS I.P. C, *0 Jong a» it rennined in 
fone, u.is h.ir to (he sicimd trf.il nmlor ** 01*3 

Cr p c -5c r. I.. mil. 

{•yj .i)>i>fir<tthni tif thf Settimh 

34. S. 403 de05 oot apply to security pro* 
ceodings.— The evpro'tion “dixeliaived’’ 111 N 
no Cnniiiial Proceilurc Code, moans nicrclj 
dixchargrd fron eiistodr and is not iixcd in the 
tocliniial sen«c nf “drseliarged ’ (as opj.o'cJ toac- 
<|iii(tal ) from an offonto us ii«Pd m 6 253 (3i 
P C No charge Ims to ho framed agajnstthc 
accused in sceunt' luoccedinqs. Section 4''* 
Cr P C. ns well ns s> lOT Cr. P C. therefore 
do Hot npjdy to seciiritj proceedings — 3R Jf 315 

36. ■ • • ' ■ . “ .-rra.* 


evcliisivcly hj the Court of Session, hut the 
Jr.iaixtnitc being of opinion lint tlic f.acts pointed 
to a lrs«ei cliargo tiies the accused on tlio 
sime and .icqmtx him, is optn to tlie Session’' 
JudAc, if he di'Tgrces, to set aside tlie order 
of .icquitt.il, and direct under S 43G Cr I’ C 
n coniiiiittai on tlie gr.ivcr cliargc Sec 403 
n« bar to fuck on order — 21 lil. 130 (F- 
22 C X 117 Cn„ 20 0 C3J . 23 M. 2’" 

30, S. 403 does not apply wheu there was 

noofl’encs— wiieic- u cniaphmt was disims«cil 
before a n onk’i could be nnile tinder S 2 of tlie 
lVoikm.ni'x IJii’.itli of Contract Act, Arid ns there 
could be no ofituee ULaiii't tlie Act cscept the 
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f.nliire to cojui'l) "’itli tlio onUr, S 103 Or. 1’. O. I 
iliil api'ly. [ 7 11 y5l Cn tl>c <aiiic principle, 

tlic ili«tni«s3l of tlic Inst npphntion for main* I 
tonatico under S -ISS Or. 1'. G. is no barton I 
second npplintion on same facts, nlllioURli the 
tlie result of tlic first application should be con. 
sidcred in comin" to n decision rCRanlinR the 
second [4 L 1! {QT 5 224] 

37. S. 403 does not apply, when there has 
' been no judicial investigation. — Where 
there has been no judicial inresti^tion by tbc 
Slapistrato into the merits af the complaint, there 
is no jadprment or adjudication SMthin tho mean* 
inir of fas 3GG and .109 Cr P. C. S 403 Cr. P. C* 
is therefore no bar tn subsciiucnt revir.il of the 
proceedings — [17 O. C 273 (’So) N. hC . 

21 Cr. 379 (.\) See 29 G 720 (F. B.) 29 M 
12G (F. B.)]. Where n soldier from llarma sent 
an intimation to tlic District Magistrate that 
ho had antliorised his hrothor to hlc a complaint 
ngunst the accused for enticing nn.iy Ins wife 
hilt the caso was dismissed and the accused was 
acquitted, as it appeared on the case coining on 
for lieanoR, that the brother had no such antlio. 
nty Held that the prerious acquittal was no 
bar to a ficsh complaint, as the timling of the 
Magistmto amounted merely to this that there 
sras no complaint before him [31 .3171 

33, [Note.— -V 'Magistrate cannot entertain a frc«li 
complaint, w hen a prei lous one on the same facts 
has been (lismissed and the order of the dismissal 
Ins been upheld by the Sessions Judge In such 


A case the tomplniiiaut’s onlj reniodj is to ajtply 
to the High Court for reiision of the Dower 
Court's order. — 11 P W IPIO], 

09. f *■*' — -- - * *' '■ jts arising 

■ \ • I bar to a 

the Pen.il 

Code on the complaint of A ^llbscqncnty on the 
compl.tmt of I) they were charged witli offences 
under sections 147 and 323 of the Penal Code B’s 
allegations was that the accused were assaulting. 
A. when he interfered and tried to stop them and 
that thereupon the accused turned npon B. and 
heat him IMd that the second trial was not 
barred l.i S. 403 (1) Ci P. C. — 4 Pat W. 21 
43. Duty of Magistrates.— When the Magis- 
tmtotowhoin an application is made knows or 
lias reason to be!ie\o that a similar application on 
the same facts has been adjudicated on, he ought 
not to acts on the application w ithout considering 
the prenous decision 

4 L B 337 

41. Meaning of the'word “trial.”— 5« Notes 4 
and 9 under S 231 Siip/o S^e 2D M J 10 (F.B.) 
41A. Omission to frame a charge in the 
previous trial.— The ac'iinttol of tlio accused 
m a prenous trial in winch a charge has not been 
framcil by orersiglit but which is otherwise regular 
cannot be constitucil merely as a discharge It 
Will bar a second tiial under tins section 8 A 
129 S--efi W K 13 


111. COURT OF COMPETENT JURISDICTION. 


CJ) Jlf/oti/if/ ofUKiH not coiiipctfnt to 
' ^ (,Y' in Subs (4). 

42. (1) The words "was not coniplctcnttotry” in subs* 
mean “had not jurisdiction, to trj ” [24 M 641 30 
M 306] when thcrefoie tlie accused has not been 
acquitted by a Court of competent jurisdiction, he 
may be tried again — [ Cr It 3S of (kh.’DC] 

43 (2) Si-e 403 (4) refers to the character and status 

of the tribunal w lien it i efers to the competency 
to try the offence as sliowii by illustrations (>) 
and (g) —36 Jt 30S 

(2) Jnco>ii 2 >cteitcU (Joe to (tcf'ect in iuttlution 
of pi’occcdiufj'i. 

44. Complaint under S. 498 I. F. C. without 
husband’s authority. — The accused was tried 
under Ss 360, 30Sanil37bI P C but acquitted 
im tlie ground th.it the ca«c w.as one of adniten 
The husband thereafter laid a complaint flndcr b 
49S 1 P C tin an objection being taken that the 
former acquittal opamted as a bar,— AW.f — that 
under S I'W Cr P C such cimijdiint bj the hus- 
Iinul IS a condition precedent to the Court's jnns- 
ilictiou to trj under S IPS 1 P C Then* iieing 
no such conii'laint before tlie Court of Session, 
that Court not onli did not iii fiet tri but was in 
law incompetent lo trj tin* iifTeiice alleged under 
S. 49'' Since, the earlier Court was then inconipe 
tenttotrv the necu'cd under S I'ts. the later 
tri il under lint s.o^tion upon the hnsl.aniPs com- 
plaint did not ainiite the jwwwons t>f S 403 Cr 

p c —17 B i: 07''. 


45. Where the later charge could not tried 
in the former trial for want of sanction. 
—Where the hiw requires a prorious sanction to 
he giron before a charge can be entertained by a 
Court, that Coui-t is not a Court of competent 
jurisdiction until the sanetion has been obtained 
Therefore a person charged with abetment of the 
offence of foigerj and of ulieating the 8ub-I?cgis. 
trar (by personation) and acquittal tlicrcof, can bo 
tliaigcd and tried undei S 62 of tlio Registration 
Act, as he could not hare been tiicil for tlio same 
in his former tiial for want of sanction — J7 A 
107 22 B 711 

46. Want of sanction under S. 195 Cr. P. C. 

— .V sanction under S 193 Cr P C is not a conili. 
tion of the competency of tliB tribonal, it is onlr 
a condition precedent for the institution of a pro. 
cecding before tlie tnbun il 3!ie mere fact that 
sanction had not been obtained in the first trial 
but was obtained jireuous to the institution of 
Iho second cannot present tlic opcrition of S 
403— J6 .M yov E»f See 40 B 97 22 B 711 
37 \ 107 24 >1 337 3 >I 4'- 

f.Vj Want of /irrittlif tion. 

47. Where the caso is found subsequently 
to acquital to be a sessions case.— & an<i 
i: were trie<l undir 8 .!j:! J 1* C forcansin- 
simple hurt to K Tlie c.isc was colnpoiind.-.l and .S 
anil R acjTiitted K Kid>«|.rjiipnllT died and the i»,.r 
m,r 1 cm lau-ilidtlnt d< nth wii« due to the riijur\ 
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iiillll'ti'd liv S and U. Tlic (xdice tlipieffin* vfiit 
nj. Oio PLiii-cd ttndcr H .'lOH V.C 

3In"istrntc after ctnuiirj' cnmiiiitted Jl t« tin* 
SosRioii'i, but (]i«cli.ir}rcd K. licinj; of r>|>Iii{>m tint S. 
Ind at the njo«t committed nii offence umlor S 
323 I. 1’. C. of whieU he had already U-en ne<iuU. 
ted S nas subsc(|iicntlj directed ti» the Nc««nm 
JioK'c to be corimitted under K. l.t'd Cr I* C 
J/i/d— that there nna no le;r'it bap to the trijl of 
S on a ilmr^e under S 301 1 1\ C. 

3G A. I . Sie S 1!. ll 

48. • ' • 


ly tried fur an offciico under S. I0(» 1. 1*. C. by n 
seiimd idas« Magistiatc and nc<(ulttc«1 nnd traa 
‘•nb'-ciiiicntb cliaryed under S 10*1 1 1’. 0 iipnn ^ 
(be f-anic facts before n first cl i«9 Magistntti , hchl i 
S. 403 subs. 4 Cr P. C. a|iplied in as nmcli as the 
•amc fact- on >> Inch tlio accused h.iil 1 >m n pro- i 
Mouslj aeijuittrd of a minor ofTcncc Oi'closcd an I 
offence of a serious intiire v hirU rvnbf wt f-e tried 
hy tho 'J ho incriviis ac<|inltn1 j 

therefore na« »w bar to snbsi><ji»cnf 
ISCr f‘>l3 (M), 

49. Second Qiass Besch.-~.\ scr<>n<ui.s&< ncuch 
tried regularly a case under S I.V5 1 P C which 
was tnuisfcnctl to them by the District Mnsfis- 
trato and acquitted the accused ffcM that the tnal 
wasnotcQid under rule 4 of the I.«c>l Coccrit. 
nii'iit Pules nndo under .S« ISainllf'Cr P. O 
A retrial thoieforc was barn'd bv S |03 Cr. P. C 
CIO) U 11 1 q 70 

60. Acquittal by Honorary Magialrato of 
the second clasa, of onarges under Ss. 
400 and 477-A. I. P. C.— A case nmlerSs. 
ion and t77..l I. P. C was made ocor fur trial to 
a Hoiiorarc ^rpgistrato of the sicoml class, who 
piocoedcd to deal ATilh the case as one under b. 
40S IPO and acquitted the accused Uehf that ■ 
on a further complaint on the simn facts the 
District Jiaffistrato w.is conipelent imdcr the pro- 
visions of S 3.'0 (b) and 101 (1) Cr. P. C totabe 
cut'ni/anco of and refer the ca«e loi di*i«)«al t« 
a first class M.igistnte —2J C X 51R 20C. 41:; 

51. Conviction on a charge of assault by a 
Village Headman no bar to second trial 
for hurt by Magistrate.— A j>cr«on was tried 
Aud couMcted on T. of ■\ssAult l>; a Village 

llL’idman Jfi Id that Ins cnn\iclion was no bar 
to n second til il np<iu the charge of voliintanh 
c.nising hint on the same f icts, as the Villajps 
Headman was not conivctciit to tir the latter 
offence— {*19) 3 U. H PH 

62. Acquttal by Magistrate under Ss 325, 
326 and 148 I. P. C. no bar to trial by a 
Court of Session under'S. 302 I. P. C. — 


'Ihe *«ib>>'.jneiit tri il of nciN-'*d for (lie ofTciicC of 
iiiiirib r tii.iliT S. .'tO^ I. 1* 0. i- inslifnhle under 
S lOMOCr P C. iKitnithsliindnip the fjct that 
thej b.id born aiffuitled by Macistratc of 
nffein 's tiiidirRs 32.>. .’Il’i;, 1 IS I. P. C inasmucli 
as, the »ub«< nueut (jfTence tlumgh consfitofed by 
by the mine fuels i oiild nut be tried by the Jlagiv- 
tnitc w Jioniqiiitti d tlie nceii«i d. — 7 P. It. lOPJ 

63. Council of Eldors.-The Council of KlJers 
established under the PnnJ ib Itegiil.ation (IV. 
of I'-ST) IS II Court, of competent jonvdiction for 
Ihcpnrpusts of (Ids nttion.— 30 1’. K ISSl 

64. Magistrate incompetent to try major 
charges.— \\ hen* the Sbigntrale was not coin. 
jM tent In try the iiffeiii c w hith fonns the cubjiat 
of tb/irge III the » il>'ir|Uent trial his order of lu.- 
f|inU.d under minor section will not bar the 
the trml for tbo major ..rrcnie.-[5 e JOJ (4) ] 
7P. 11 101-’ 

65. Acquittal by a Magistnto having no 
jurisdiction.— IK simjdyvoid and 19 no bar lu 
rctriil by n competent Court, attliongli it nriglit 
not In'c Im-vu at aside.— 8 IJ 307. Stc !! X, 113 
Coutm. I I. Ib 13 

f/J (Inivraf JU'iimr/.n, an t/ir vulr, 

66. Scope of tho expression, “has once 
■been tried by a Cottft of competent 
jurisdiction.*’ — 'i'bo plimsc ‘ ha* once been 
irud i>y a Court of lompctont jiinsdiccloQ" iu 
S. 403 8uli« (J) of the Cnm. I'o, Code, is not 
one which limits the npplic.)ti 0 ii of tlio pruW<io» 
to p«.i«oiis nllccling the n.itnro or the ordiaarj 
powers of the Tribunal, It in wide enough to 
tv'cr n la-e where the first Inal was ,ib inifi” 
von! owing to the absetiio of a iimiplaint — !'• 
Cr 7fKJ {'•) . [dO .V. 31M Fi .10 .M. 30S lb.*] 

67. Effect ofat *' *' “ * ’ ' 

in tho prov 

enticing nwnv 
olTencc and of 

made to a Police. oflitei, he inquired into the 
offence of llicft only, scirceh noticing the alle 
gation ns tn the enticing .iwny of tho woman, 
.and reported to .i Mngi'tr.ito that no such iilTeiice 
w is cien j>ri«iii /nrie unde out The Jlagivtmte 
tlicrcm*on, illierted lam to itriko ofl tlio offenci* 
cuinpl.Tiiied of from the lint of leported offence* 
If.Wthit this mi III. l,,r to the taking up of, 
mil piorrcdmg with i frcih compl.iint of eafi- 
ciiignw.ia a imriird woninn im«iiinch ns there 
was no ilismis*a] of comphint in re«pect of thit 
olfciice — 5 n 105. 

58. The denoral pule — An ouin of acquitfai 
pas-nl tij a Cmiit which is on the f.ico of it a 
Court of coniiietent jiiiisdiction, cannot be im 
l»eachcd in .anv tnil of the same person, until 
It ha" lieoii "it i"idc by a competent Court —S 
A J 1129 


IV. POWERS OF THE APPELLATE COURT. 

50. Appeal IS in effect a continuation of tho i tbe hmlmg and the rmniLt on the major counts 

trial.— S lot Cr. l*. c. dot* not .ipply to mi | <i| wlnih tlie nppcllant was .icqmttcil by the 

iippi-il from a conviction under a minor court, i trjing Court, ns the npiieal is not a seeond tnal 

so an to Inr the jmwi i of the Jligli CiMirt to .alter J J,iit onU n ciiritiiitinliort i>f l/ir tu il in tin’ Sciywii'’ 
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Court — :i7 M. II1» ::.t U '.i7o.2JC K77 ua. 

jni. II 1’ v\*. isno 

00. Failure of Appellate Court to pass 
orders m explicit terms.— Wtwn a comip. 
tion or aciiuiltal i? set nsulo tUo rosiitl will W 
tliat tlic i>rcMoii3 trial !<! .nmulleil Tho jin«on«'r 
imy tlicrcforc lie nL'Tm put upon hn Irnl (7 IV 
It U ] Hic fact tliat llio Appellate Court «.< 
Mlont on tlic point 13 nu {.'roiiuil for mfriiins' tliat 
the Coin t L.as ili'ctilod (li.it no rctii.i) Im? 

iu-id[r>c N. 010] 

61. Powers of tho Appellate Court. 

(1) Where out of two poi«oiis (nod b\ a lJti';isttatc ' 

one is acquitteil nud the other Lomicted, the [ 
Sessions Jud^c in nppcil has no jnnsdietion to | 
pass any order affoctni:' the acquittal of tlio othoi 
man — S A J 112!i ' 

(2) Where, the facts dioelo-etl .an offence of « more 1 
serious nature than could bo tried by tlio Magis- 
trate, but the latter has tried and com ictcil accused 


fill 11 iiiiiior olTeiiLe, the .Ippelhlt Court lau ><i I 
ti^iilo the M.ixistiale's proceedings and order 
1 fteali trnl for the more aggraiatcd offence 

21 M 67.' 

02. Effect of intorforonce by Appollato 
Court. 

( 1 ) Where it IS dniihtfiil winch of the offences w itli 

whicli the accused clnigecl has been coin- 

iintted and the aeensed has been com ictcd of one 
of them, the 11 hole eise /s in Jin tJiron n open m 
appeal .iDil the .\ppollatc Court can icscrrc tlio 
serdict and order a retrial without Iiinitmg the 
«coit<* 4 e cm all tlio charges S, .103 is no bar 
lo mich a com sc —22 C 377 !0 C IW C 

I. II 211 12 !■ It litOl 

(2) When .a conviction is set aside and a retrial 
ordered, the ivhote case is ic-opened, and the 
accused mused be tried again on all the charges 
originally framed ll.ivmg regard to the proii- 
dions of S. 423 Cr P 0. the pronsions of 403 
III tins lespoet, cannot apjily —13 Cr 4'>7 (C) 


V. WHEN A PERSON ACQUITTED OR CONVICTED 
MAY BE TRIED AGAIN. 


63. OffeiLoe tried by a Court without juris. 
diotlOU. — Where an offeuee is tried by a Court 
without jurisdiction the proceedings ore void 
and the offender if acquitted is liable to be 
retried under R 403 It is not necessary for the 
High Court to upset the acquittal before the 
retrial can bo had. — 8 B 307 See Notes no 20 
nnd 23 a&oic 

64. Acquittal or conviction on minor offence 
no bar to trial for major offence. 

(i) The Deputy Magistrate upon a charge of dicoity 
split up the charge and connoted the accused of 
noting, using criminal force and misipproprnt 
ing the property of a deceased person The 
Sessions Judge on appeal reversed the conviction 
and held that the olTcncc committed if any 
amounted to dicoity, but the facts being mere. 
■ * ‘ ’ n committal, 

fudge wnv iiu 


(b) Acquittal on a clnrgc of ciiminal breach of 
trust does not bar a conviction for dishonestly 
receiving stolen property— t W, P. 21 

85, ' • ' 


although tlio two charges imv substantially 
refer to the ®amo occurrence — 0 W II 5i 

GO. Person acquitted in a trial for forging I 
ono out of two documents.— A person j 
charged with forging two poKos was rommittcol 
with respect to one of them only but was ae. [ 
qnitted ; field, that the acquittal was no bar to 
hi« being tried again for the remaining potta 

7 IV. P. 15 (P. B.) I 


67. Where a now trial is ordered by the 
High Court.— A Jlngistinto acquitted 3 out ot 
5 persons nnd convicted tho rcmaiiung 2 of 
gncvoii<. hurt Tho latter appealed but tho 
Sessions Judge being of opinion that thoy were 
guilty of attempt at murder referred the case 
to the High Court The High Court sot nsulo 
the trial ond ordered tho 2 appellants to bo 
retried, but proceedings wero commenced ilc noio 
against nil the S ncisons niiil thej wero all 
ultimately convioted JMd, the ple.a of antrefent 
noiHil could not be urged by the .1 persons 
previously acquitted 7 N P 371 

68. Acquittal under B. 379 no bar to convic- 
tion under S. 4 1 1.— Tho mere fact of 11 person 
having once been acijuitted of the charge of steal- 
ing any property docs not of itself prevent his 
tiial at any future tune on the charge nfrrceiijug- 
th«- same pioperty knowing it to lie stolen — 

25 W R 47 

60. Acquittal under S. 182 F. C. does not 
bar trial under S. 600 I. P. C.— iVJiore a 

{•erson m a petition made certain f.aisc nnd defa- 
matory nJlegations ag-ainst n Sub-Inspector and 
was at first tried under 182 1* C but acquitted 
on a technical ground— /icW— the acquittal was no 
bartohis beiag scbscquentlv tried nnder S .500 
I P C— 14C N 839 

69A. Aciiuittal of an offence under S 182 is no bar 
to the subsequent trial under R 211 since those 
offences are essentially distinct 
20 P R 1910 

70 . Acquittal from two out of three charges 
based on the same transaction.— ivjierc 

two persons were charged with adultery, enticing 
away a married woman and theft, but acquitted of 
the two major charges, the acquittal would not 
entitle the accused to be discharged without 
tnal on the charge of theft —5 M. If (ip) 22. 



690 


IVlIiry «KCONl» TUIAL IS UlUUM). 


[ Soc 


71. Acquittal on account of technical 

defect.— U'lini' .n C.I'-I) <jJ riiliiin;* :i 

manictl i\(iTiinn w.it iIi'Uii'-bi d iiml Um* mtii’.rd 
ficrimttril till' li.iii nut nn 

aiitlmrity to Ills Ijiiitlior (lliu coiiqititnant) tu til(> 

II roniiil.iiiit— /ir/r/ tli.1t tlip iiriMioii'i ftCijiiitt.il 

no b.ir to ft sccnnil tri.i\ on ilir buik-xx) tiling n 
frcsli coniplnint jiprsotmlh- — 1)1 \ ai7 

72. Conviction sot aside for want of juris- 
diction. — U line the cniiriction by ft .Vaj-istmle, 

IS set aside in npiienl on the (.'rnuiid of wAiit of 
liin-fliction, sijcli nn nrdei- .'imoimts to nn unler 
lor ilischir^c, nnil is nn bir to (re«h tml on tlio 
sinie tlmiKP 

GO K 0 10 

73. Persons convicted under S. 452 P. C. 

tried again tinder S. 305 P. C.— prenoin 
eoiiruiicin under S 4rj2 P C ts no bar lo the 
iecii«cd belli;,' tried ae.-iin under P P 0 

nltiiout’b f'lPt neronot cliarpcdnitli tbe ollenee 
of niiduotnm nt the pretious tiial — 3 .\. J. 2 

74. Person acquitted of making preparation 

for daeoity.— Pci“'0n^ aef|iiitted of the oltt-ncc 
of in.ikiiii" iirepirAtinii for dncoity, mny lie snli. i 
M*(|U(iith turd for folleetin;.' men and firm* to | 
>t t;.'!' \Mi tlie Kmo if no nnction had , 

pinntofl fni the htti'r offeneo nt the prcrioii* 

tiifil— I I. 11,313 

76. Conviction under S. 243 I. P. C. is no 
tar to a second trial under S. 240. 1. P.C. 
—0 u'B«e 50 counterfeit lom* to P to ims* for 
him fiulisequently C nn* connoted under S. 2t3 
1 P 0 foi being ni ]ii)«se*tton of other coun* 
terfeit coins Ho wfis ngoin (netl joinll) with 

V iniespectof the 50 coins under A 240 I P C 
ond conneted Held that the dehrery of the 

VI coins by 0 to P with i eiew to us being 
changed WAS a distinct offence to that lor which 
C w.is prerioitsly cotmeted, ntid that the second 
connotion of 0 wn* good —31 C 10Ci7. 

70. Trial of offences falling under the pur- 
view of two special Acta — Where tho off. 
cneoti nudcrtfie Excise Act with which the accused 
. w.T* prerimish ch.irged (ami convicted), were 


diShiHlfiiidi'ejoniti' fimn llie o.T. nee iiintiT llir 
iff rcli indi«e M.irk* .lit wilh which li'* wi* 
(Iiirgid III ;i n cinid Ini', ur in ulhfr wonN 
did not iucliide or inu.lie the hlter, 11 on/h 
fiiinmitt'd in llin s inn. tr;in''i( fi'ni ft “n i>i>d Iriil, 
i« out harn-d— .23 (1. 171 

tN.B— Hie ncfii.ed m* (hor.'cd in tlio lir-t trni 
Hfider A III ,)f the Itom.-il Evoi"e .l<l and in tlie 
scffind finder S l‘'G nnd l‘'7 P. C ind .’4* fl nrid i 
of the Jfen bft/Hli*e .Mark* .\ct.J. 

77. Further proceedings against person ac- 
quitted by the Sessions Judge — -i f^c'^ion* 

Judge when he In* nrijititted iin nieu'Cil por<on 
on n chirge, he eftrumt take fiirtlier proece.lmg? iii 
the case -3C, I’. Wl 

78. Acquittal under S. 40D no bar to trial 
under S. 306 I. P. C.— Acunitfnl on n ehari'c 
under .S ICO 1’. C cannot operate under .A -403 Cr. 
P C ftsalnr to the ftccii«ed> helngnninnnft 
charge under. ** .3P*> 1' C— 1 B. B. l.'i 

70. Conviction for offonco minor no bar to 
trial for o gravor one. 

(U \ pci«on coiMjited under .S. 32-1 forcmi'inv 
hurt ran he rraiiicd for gmrer offence nftcr 
the man hnd ihed from the • ffivt*. nf the injure.— 
3 I*. J1 1001 But .137. 

(2) .1 person chartfed with nn offence mder P. 
.101 hut con'tcfcd iind“r P .323 Jiv a inagiUnie 
when the fact* showed that nn offence itmler P 
yOt hnd been committed, could be tried nsnin 
under .« 3011’ C ft* tlie latter offence conid nof 
have been tneil by the .Magistrate —3 B R. 123. 



cmimittcd until thcnatieo to remove wa* served. 
1 V B. 573 


VI. WHEN PERSON ACQUITTED CANNOT BE TRIED AGAIN. 


81. Effect of acquittal by a competent 
Iflagistrate. — IVhoro a Jlngistratc of the second 
cias*, who hns under S 3 (&) nnd S. 56. Bombay 
Act V of 187S, jnrwdiction to try nn offence 


82. Mistake in the charge— when tho prosecn- 
tion dots not give correct monvirremcnt of the 
limber cut by the neemed nt the prenoiJS trial, 
in o’seea? of the licen«c, it cannot prosecute the 
nccuaiil subspqntnlly on correct mcaSDrement 
being taken for tho same offence — 3 L B. 253. 

83. Acquittal on. a major charge is bar to 
second trial iu a minor charge. 

(ii) A person tried nnd acrjnhtcil on ft charge of 
using criminal force . ennnot be tried In respect 


of the «ame cnniiml matter on o cbirge of hurt 
— ICIY. I? 3 52 P. R lR'i4 

84. Trial on same facts with tho aid of 
instead of assessors.— A person .icqiiitteti 
by a Sessions Court sitting with assessois cannot 
lie trieil again on tho s.ime fact* on n different 
charge triable by a jury. — 24 Jf. C41 

85. Whore the whole occurrence had been 
the subject of a trial. — The aciiiiittaj m ‘"f 
Accused who were tried under S IJi 1. r. U. 
(the common object being to assault the com- 
plalnant) bars n retrial under S. 323 I P.C. and 
tho Magistrate cannot order further enquiry 

S. 437 in regard to sn offence under S. 3 12 I. ”• b 
on the same facts — 5 C N. 72. 

86. Acquittal on the case being compound- 
od.— An accused, charged under S. 52-4 J._b. 
rnnnot if the offenco has been compounded with 
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tbc permission of tho Court bo npain tried on tho 
^nrao facts, it tlio composition which ha» tho 
cIT-'ct of nn ncquittal, is still in force.— Cr. II. 
4.{1.00: 17 C. K.U18 

87. Same trauBaotlon.— Where r person beinp 
charsred with mi«chicf and theft in respect of 
boutrhs nnd loppings of a tree tried for mis- 
chief only nncl ai|nitted on n leehnicftl ('round, 
ficM that lie canmit be tried again on a chnrjfo 
of theft as it nroio out of the same transaction 
and was barred by S IfW 8. M 2fi0 

88. Diatnissal of a summona ctso— amounts 
to nn acquittal No further jiroeecdinjja in res- | 
pcct of tho same net can he t.aVcn under a different 
charge —’do W. H G3 

S9. O'dor for retrial of a co-aceuaod no 
. justification for a scoand trial.— Of two 
persons X K and A ft , .V. R was eonricted, and 
X K ncqaittcd of a charge ondcr S. 420 I P C 
on appeal by Sessions Judge R. applied in 
rensjon to th« Uigh Court which set asido tho 
conTictioa nnd ordered A R to be retried on a 
charge under S 477-A IPO Tho ^faglst^atc 
thereupon served nntico on N. K also requiriug 
him to show cause why ho should oot bo commit- 
ted for trial Ittld that tho Crown not having 
taken any step nhatsoover to impeach tho validity 
of X K's Acqatital, so long as tho acquittal under 
8 420 1 P C stood, X K could not bo properly 
tried ogam on tho samo facts —20 Cr. G07 (Pat). 

00. Person acquittoi of thoft cannot be 
convicted of mlaohiof.— A person charged 
with tho theft of an animal and acquitted cannot 
subsequently be charged for nnd convicted of 
mischief for subsequently killing it —I Weir 497 

01. Conviction undor 8. 4tl I. F. C. bars 
second trial undor S. 414 I. P. C.— Where 

A persoa hud been convicted under 8 411 IPO 
in respect of certain property stolon on a parti- 
cular occasion from a particular person, bo conld 
not subsequentty be trmd for an ofTenco under 
S 414 I P. C. in respect of other property 
stolen oil tho samo occasion from the same 
person — 23 \ 313 

02. Composition of oflTonco under S. 324 
I. F. C. bars second trial uader S. 323 


I. P. C. — .In accused person charged under S. 
3211 I*. C. cannot, if the offencn has been com* 
pounded with tho permission of tho Court bo 
again tried on tlio samo facts on a charge under 
S 323 I. P. C, if tho composition which has the 
effect of an acquittal is still in force —Rat 619 

03. Acquittal on ft charge undor S. 2H bars 
trial on the same facts under S. 182 P. C. 

30 M. SOS. 

£NotO— An acquittal of a charge und“r S. 182 is no 
bar to tiial on same facts under 8 211 IPO — 
20P.K 1910 

04. Acquittal in a trial for 3 out of 6 docu* 
ments alleged to havo boon fabricated— 

will not 1)0 a teclinical bir to a second trial 
for the retnaiaiug 3 documents, but ns the fabrica- 
tion of all the documents constituted oiio single 
transaction and had been treated ns such m tho 
former trial, no second trial should tako place • 

2 A. J 673. 

05. Acquittal of one out of several offences. 

(1) Where the accused were summoned nnd tried 
for one out of several offences alleged against 
them and acquitted of that offence, no fresh pro- 
cess can be issued against them in respect of all 
the offeaccs alleged including tbo one for which 
they were summoned and acquitted —2 0. J 62J. 

(2) niiere the occused was tried under Ss 201 and 
202 P. C. by the Sessions Court And oequitted he 
cannot bo tried again under 8 170 on tho same 
facts by an inferior Criminal 0 lUrt —10 0 N. 618 

(3) A Sab-Rogistrar was tried under S. 61 of 
Act HI of 1877 for false endorsement and acquit' 
ted It was held that ho could not bo tried again 
under S 197 P C for tho sumo offence —6 0. 
C 153 

90. Ofibnea under S. 62 of tho Post Olfioo 
Act (VX of 1808). — -V person convicted of 
fraudaiently secreting a post letter under 
Act XVIl of 1857 cannot bo subsequently tried 
with reference tho samo section for fraudulently 
making away with the samo letter on ibo same 
occasion. 

2 Weir 4o4. 


VM. WHAT AMOUNTS TO ACQUITTAL. 


07. Bischargo duo to dofectivo sanction— 
where in tho Sessions Coart the public prosecn- 
tor withdrew the charge against tho accused 
having found the sanction defective and the 
accused was discharged— Jirld— tho withdrawal 
amounted to acquittal nod a second committal 
for tho same offence though on a new sanction 
IS bad in law — 12 M. 35 

08. Acquittal in a trial under Bombay 
AkbariActby second class Magistrate 
—.V person tried for an offence under tho Bombay 
.\bkari Act by a second class magistrate and 
acquitted cannot be tried again for the asme 
offence nnicss the acqnitfal has been set a*ide 
by the nigh Court —10 B 181. 

09. Order of release as — order of 


release of the acenaed as nirdosA (not guilty) 
aroonnts to acqnittal snd a second trial is illegal 
—18 W. R 10 21 W R 41 

100. Dismissal of a summons case amounts 
to an acquittal.— 25 W. R. C3, 

101. Dismissal after trial.— Where the com. 
plainant bad the advantage of having hii witnesses 
beard, the dismissal of a complaint would amount 
to acquittal and render a second trial on the facts 
impossible — 21 W. R 75 See however 20 P. R. 
1910. 

102. Withdrawal of tho charge.— I'Tiere the 
prosecntiDQ is withdrawn after a charge has been 
framed and it remits in an order of acquittal nnder 
S 491 Cr. P. C that it a valid acquittal to which 
B. 403 Cr. P. 0 applies.— 9 X. 20. 


87 
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VIII. WHAT DOES NOT AMOUNT TO ACQUITTAL. 


103. Reversal of the verdict of the jury.— 

Where n person tried on se\eral chnritCH w ccm. 
victed on some mid acquitted on others and the 
Appellate Court re\ei-sed theicrdictof the jury 
nnd ordered a retrial — J.cld— that sneh retrial 
unless the Appolliite Court 1ms liinlird the Pcopc 
niiist be taken to bo one upon nil the chnr^es 
originally framed —22 C 377. 

104. Setting aside of a trial on tho ground of 
want of jurisdiction otc.— t former trint set 
aside on the ground of nantof jurisdiction (inil 
illegality is not a bar to n second trial. — 2 \\*. U S> 
Sec 8 1!.’307: G C. N 640. 

105. Discharge by Session Court.— Discharge 
by tho Court of Sessions on tho gronml that the 
proceedings were illegal and irregnhar is no bar to 
a subac<[uent trial and conriction for tho same 
offence —13 W. 11. 12 

106. Dismissal of complaint because com- 
plainant is absent.— A Kummons case wn« 


nrtlercd to be struck off under S 2l7Cr. P. C, 
Irt'caiisp the complainant was iibscnt. ,k fresh com* 
plaint sens then bled. ffcM— tint the Mneistnte 
was not entitled to ncqnit the nccustd wilhetit 
trill —10 II. 11. f.28 : lint fee Sole no 22 aUtc 

107. An acquittal by a Court not of compe- 
tent junsdfotion.—Cr. n .’IS of c-s-DO. 

Pee Note* No 47 to .'2 alore. 

103 . Orders of discharge. 

fl) An order of discharge under S. 251 Cr. P C is 
not nn Dcqiiittal within B 10.1. — 2S M. 410 See 
Itat 1 1.5. 

(2) Order of iliseharge passed by a Jlagistmte in a 
warrant case —20 0. 72G (P. B.) 

100. Order passod simply on the basis of 
denial of the charge by the accused 
without calling any evidence at all.— 
(12) U. n 14S 


IX. PREVIOUS CONVICTION WHEN A BAR TO SECOND 
TRIAL AND WHEN NOT. 


Second trial for act forming part of same 
transaction. 

110. (a) A person s\ ho has been conricted under S SO 
of .tct XVII of 1S34 for fraudulently accreting n 
letter cannot bo tried again for hnring frandu* 
lontly made away with tho same letter. 

1 M. n. S3 

111. (b) When person has been conricted under 8. 411 
P. C and tho conviction is in force: the convict, 
cannot bo tried and conricted under 8. 395 or 
S. 412 in connection with the same property nnd 
thesametheft— ('£)S)A N. 203 


110. (c) A. person convicted nnder S. 411 P. C. cannot 
be tried again under *. 414 in respect of the 
other property stolen on the same occasion from 
the same person. 

23 A. 313 

124. (d) A Magistpate conrtctmgr tho aeeosed naderS 
45? r. C cannot direct that ft claim to certain 
ornaments alleged to have been stolen should be 
considered separately nnder Frontier llegulation 
IV of 1873. 

3S r. 1PS4. 


X. WHEN ACQUITTAL BARS OR DOES NOT BAR 
SUPPLEMENTARY TRIAL. 


IIS. (a) Acquittal of some of the accused. — I 


could not be tried (m a supplementary trial) so 
long as the ^laqistrate's judgment nas not set 

7 C N 493 . 7 C. N. 7ll • 4 C. N. 8*6 But eeo— 
10 0 N. 1031 

116. (b) Where 8ome out of several persons charged 
with offences under Ss. 14S, 326 and 332 1. P. C 
were placed on trial and acquitted, and where 


subsequently five others implicated in tho same 
transaction were captured and put on trial. Held 
that the acquittal under S. 403 Cr P. 0 of the 
accused who n ore previously tried does not bar 
tho trial on tho same charges of tho persons sub- 
sequently arrested — .37 C. 6S0 
117. (e) Where only tno out of three persons charged 
with theft Were tried and acquitted, and the 

third man was tried subsequently, on the disco. 

very of some of the stolen properties in his house, 
held that the subsequent trial was good ns there 
w-ero additJonaJ facts before the Court. 

10 0 N 1031. 


XI. DISMISSAL OF COMPLAINT. 

' competent nntlionty — 23 C. 9S3 24 0 2S6 • 2 

C N 290 22 A. 106 • 28 M 255 . 1 S 67. 

Contra 29 11. 126 (F.B.) 28 C. 211 23 C 102 
. I IN. 18- 2LB 27 9 P. R 1902- (95) A. N. 86: 

1 SI Cr. G60 (Pat.) i 2 Pat. J. 34. 


118 . 
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110. Noto. — rrcsiJoncy Jlagistrates can reviic com- 
plaints once ilismi«sed by them • na Ss 426 and 
437 do not apply to them — 1 C N. 4'l! 28 C 
C52 (F. B.) 28 C 2U • 29 C. 72G ! 29 M. 126. 

120. Dismissal not on tho morita. — When the 
complaint is dismissed but there la nothing in 
the Majistrato's order to show that he s.aw reason 
to distrust the truth of tho complaint or that he 
took any steps to ascertain the truth, the Magis- 


trate can entertain a fresh complaint upon the 
same facts ngainst the same persons— 9 A. 53 
(60) A N. 307 s (81) A N CS 

121. Fresh complaint by husband after the 
complaint by tho father has been dis-_ 
missed. — On a charge of taking away the latter’s 
dnnghter and the former's wife can be entertained 
on the same facts — 29 A. 7. 


XII. MISCELLANEOUS. 


122. Acquittal under S. 403. Cr. P. C. is bar 
to order under S. 617 Cr. P. C. — Where 
the accused is acquitted on the ground that the 
trial is barred under this section, the proceedings 
do not constitute a trial or enquiry so ns to 
justify an order being passed nndcr S 617 Cr 
P. C.with reference to the property in respect 


of which the offence is nllegeil to have been com* 
mittcd — t L B 229. 

123. Finding of guilty before taking action 
under S. 348 Or. P. C. — If a Magistrate after 
finding the licensed guilty, commits him to the 
sessions under S 3tS Or. P. C the conviction 
would, under S 403 Or. P. 0. bar the trial by 
the Court of See«ion.— 3S M. 652. 


PART VII. 

OP APPEAL, REFERENCE AND REVISION. 


CHAPTER XXXI 
Or Appeal' 

404. Xo appeal shall lie from any judgment or older of a Criminal Court except as provided 


Unless otherw isc provided, no appeal hy this Lode 

:o lie. foi-co 

NotOS. 

(1) Meaning of terms etc. 

1. Criminal Court.— means a Criminal Court ] 
established in British India or in territories oat- i 
side British India to which the criminal laws in 
force in British India have been specially tx* 
tcudod Thus the High Court of Catcatta cannot | 
in appeal or nvision interfere with a sentence . 
pis«c'd by the Superintendent of the Cuttack. 
Tributin Mchals when exercising jnnsdiction 
o\cr offences committed in Mai Qrbh<in] which is . 
not situate in llriti«h India [Sec9C 2SS (2S9) I 
8C 9‘'5 (F. B.) 7C. 523] Kora simitar reason 
tho Hijh Court 1ms no power of intcrfererce 
with sentence bj Court exercising jurisdiction 
oi er offences committed in the Tributary Mehal 
of Khconjliur [16 0 667.) The District Magis- 
trate of Simla was deputed by the Punjab Govem- 
inont to try cert.am Kative Indian subjects of His 
MajoMy for offence committed in a Native State 


or by any other law for the time being iu 


outside British India Itdd, the Chief Court had 
no jurisdiction against sentences passed by him 
while on such deputation [ 14 P B 1910] 

2. Other law for tho time being in force.— 
(I) Appeal under the Letters Patent — Sic 
clause 27 of the Catcatta, Madras and Bombay 
Letters Patent and clause 20 of the Allahabad 
Letters Patent which is as follows “And We do 
further ordain that the said High Court of Judi. 
cature at • shall be a Court of appeal form the 
cnmtiial Courts of the • and from all other Courts 
subject to its superintendence, and shall exercise 
appellaU Junsdiction in such cases as arc subject 
to appe il to the said High Court by virtue of any 
law now in force. S'-? also cl 13 of the Letters 
Ihitent [The extraordinary jurisdiction in crim. 
inal matters is not to be exercised, unless all 
other remedies have l>cen exhausted. [3 0 373 ] 
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(2) Appeal to the Privy Council. Sw clause i 
41 of the 0 ilcutta, Madras ntid Uombay Lctlcrn 
Patent and cK 32 of the Allalinbad Letter* I’atent. 
“It is in tlie poncr of tlic Judicial Committee of 
the Privj Council r\orci«inp tbo prcrojratiTp rtplit 
on behalf of the Crown to cnterf.ain oppealscmi 
in matters of criminal jurisdiction— 1 W. K. 13 
(P.C.)- See also 1C.\. 310 : IS C. COS (F X)s 
8 0. N. Kill ! 32 0 1 2o M SI (P. C.) 

3. High Court may exercise its appollfito 
powers in revision.— Notes under S. 
430 

(3) Special provisions under tho Cr. P. C- — 

Sec 103 (C) [whioli by tbe wav plrcs no ripbt of 
appeal ns laid down in S 401 Cr V C— 'ee40 0 
239 . 39 0 774 s n Cr. 296 (C)l S 250(31 s 4Ml(l) 
615 520 524(2) An order under Rs. R17 or .MR 
or 519 repardinp tho disposal of the property 
beinR tho subject of n cnmin.sl case miRlit Ije con- 
sidered by a Court of appeal olthoiiRb no appeal 
had been presented in the case in •which the order 
was passed [9 M. 41S]; for it may frequently 
happen that tlio question of the propriety of the 
order may not concern the conrictcd person tii 
any way [3 0 379 ] 

4. No appeal lies against tho order of a 
single Judge of the High Court.— The 
powers of a sincle Judpe in a matter lo which he 
has jurisdiction to deni with, (for it i* in the 
power of a single Judge of tho High Court oo tho 
appellate side to bear and dispose of appeals in 
cnmiual cases (0 B L. 0] cannot m any way be 
controlled by a Dirision Bench of tbo Court —I 
P. R 1609 

(3) l‘i'occduv<;. 

5. Potition of appeal how to bo presented. 
— A petition of appeal ought to bo presented by 
thcconncted person hitnself or by any person 
anthorised by tho appellant to present it [1 M 
304] “No petition of appeal, on behalf of a per- 
son connoted by a cnmioal court sball be admitt- 
ed by a criminal Ofmrt unless it is either sab- 
mittcd thiouffh tbo district or jail .nutlioritics or ii 
presented by a connoted person himself or by some 
person .luthoriscd by a power-ef attorney to pre- 
sent it on behalf of tbe convicted person. Petitions 
of appeal jtresented by post otherwise than tbrongli 
jail or district antborities shall if possible bo 
returned “bearing ” — Puvj Cu p 283 

6. Appeals in which stamps are required. 
— Escept where the petition of appeal requires a 
stamp it is not material whether tbe appeals of 
several connoted persons in the same case are 
made jointly or not. Where a stamp is reqnired, 
tho petitions must bo separato iind sopirately 
numbered, and be accompanied by separate copies 
of judgment or orders appe.alcd against — Bomb II 
C Cr Cir. p. 42! 2 Weir 457. 

7. Appeal is a continuation of the trial.— A 
Criminal appeal is a continuation of the criminal 
case, and except so far as tlicic is n pimlsion to 
tho contiary, tlic appellant lias th« privilepe of 
the accused and cannot be punished for making 
a false statement. Where an appellant in his 
petition of appeal, slated falsely tlmt the Magis- 


tnite hml dceliiuil to siiinmon the nitiiciscs cited 
nnd tbo Appillatc Court ashed him {o ghc a 
Ht.itcincnt to that offect on solemn aflirmation 
which ho did accordingly, brill that lio could not 
Ik* conri'eted under R« 181 nnd I‘'2 1’. C [12 M 
I'lll The reasons for which tlie Legislature 
excluded nil aiciised person from giving evidence 
in the original trial operate with equal force to 
preclude Ins competency as n witness in an 
appeal from th.at tri.al. [ID -A. 200 (201)] 

8. Vonuo of ofTonco ceasing to bo part of 
British India ponding nppoal.— An 
offence svaa lommitted nt a phee in British India 
imd the appeal oti consirtion w.a* duly filed before 
the Sessions .Iijilge, Pending the di*posil of 
the appeal, the ptice wa« cnnstitiiled nn indepen- 
dent .*ttntc ffebl fhnt the offenee having been 
committed in British India and the appeal haiing 
lieen presented to tho jiroper Court the mere 
fact that the teiitie of the crime lias ceased to he 
liritisb India did not oust the jorisdictinn of tho 
Judge. 33 A 578 j S-rOA J 51. 

0. Effect of an order of acquittal being 
passed by Sessions Judge not cm- 
powered to hear tho appeal— A Sessions 
Judge ncquittcd .and discharged nn accused person 
in on appeal w hicli he had »c* jurisdiction to henr 
Ifrid that tbe proceedings were Toid and the 
accn«eil was liitde to be renrrestctl to serro out 
tho rest of tbe term even after tho period of the 
original fciiIciicc had ojinred [Rat !<]• A 
Sessions Judge’s order erroneously passed in an 
ajipe-al fiom a second class Magistrate is fdt'u 
tires. ('Vf Reference No 1.30 of 1906 (.A)] 

10. Proceedings of Magistrates not era* 
powered.— if any Magi*trate, not Icing cm. 
powered by law in this belialf decides nn npiwal, hi* 
proceedings shall bo void.— 5re 530 (r) Cr. T. C 

11. As to disqualification of the Jddge or 
Magistrate to hoar appeals.— Sec >otes 
under S. 550 Cr. P. 0 ju't. 

(3) Ijimilntloti. 

12. Iiimitatiou for presentation of criminal 
appeals under the Limitation Act 
(IX of 1606): 

(fl) To Courts other than the High Court.— 
30 days from th" date of tho sentence or order 
appealed against — Sch II, .Vrt 154. 

(fc) To the High Court.— I'rom a sentence of 

death passed by a Sessions Judge, 7 days Sch II, 

Art 150, : in other cases 60 days [Sch. II, 
Art 155] When the nppeal is bv i Local 
Goaernnieut against nn acquitt.il, six month* 
from tho date of .icqiiittal [Sch II, Art Ii5( • 
2C 43G(P. B.)]. 

13. Limitation to be strictly enforced.— 
The provisions of tho Limitation Act urc to be 
applied with as much strictness in criminal ca*ps 
as they are in Cml cases That the appellant 
did not know that ho has a right of appeal or 
tliat he thought his relatives would prefer .in 
appeal is not sufficient cause under S. 6 of 
Act NV of 1877 for not presenting his appeal in 
time— (’90) 11 A. N. 10. 
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[Note.^Onlj such special circumstances, as fraud 
practised by the other side, a mistake in the 
office itself or some sudden accident may bo 
treated as sufficient cause for excusing delay — 
Sec 13 M. 209 (Civ) 9 B R. S93 (Civ). 

14. Computation of tho period.— 

(1) Under S. 12 of Act IX of 1908, tho day 
on which the juds-ment u as pronounced and tho 
timo requisite for obtaining a copy of the sentence 
or order shall be excluded [See lO C. 642). 

(2) Meaning of “timo requisite for obtain- 
ing copies.” — The appellant will have the 
period of grace, when the delay is dne to the 
neglect of officials uho issue copies [12 A 105], 
but not when the delay is duo to the carelessness 


l.i« It (jj 

(3) When the appellant is in jail.— I'or the 
purpose of computing the period of limitution for 
an appeal from a sentence of a Ciiminal Court 
by a person in Jail, the time taken in forw.aruing 
applications forecepics and In transmission of 
such copies to the jail, as well as tho time 
occupied in actual preparation of copies in the 
office of the Court, by which the judgment or 
order was passed, is to be included in the “timo 
requisite for obtaining a copy within tho meaning 
of S 12 of the Limitation Act — 9 51 258 


405. Any person whose npplic.ation under section 89 for the delii ery of property or the proceeds 
Arpc.Hromcnl„r.,ccl..s.i.pl,ca. thereof I, M been roiectc.l by any Court may appeal 

tioa for restoration of attxchcd pro- to the Court to witich appeals ordinarily lie from the sentences 
of the former Court. 


Note. 

1. “Ordinarily lie”.— Means “lit m the majontj of cases [S. r 20 M 090 (P. B.) ] 


406. Any person ordered by a JIagi'ili'ate, other than the Diitrict Magisti.ite or ii I^rcsidoiic} 
Appeal from oidci rcquiruig accuntj Mogislrato. to gilo security for good Itehai lour under section 118 
for good behaviour ^pp^j Jq Hi,# District Mngistiate. 

Proposed ftincHdmcnt to the section.— (l) In section 408 of tlic said Code, after thr woul “stcuiitj," 
• the « oriU “for keeping the peace or" slnll bo inserted 

(2) To tho same section tho following proviso shall ho addotl, namely — 

“Provided tli.it iiotliing in this section shall apply to )>r>soNS the piocccdiiigs u^aiiuMi/iuia ,aic hid Lufoic J 
Bcssions Judge lu a'^eordatieo with the proiisiuns of sub section (JJ oi sub.scefion OaJ of section 123 " 

.l/fri section ■406 of the miJ Code, the follouing section -hatt be insoted Hamefjr — 

“408-A. -Unj person iiyjriiied by an oidei ie/u$ing to areept a surely nudei SiCtton IJJ Muy uppent iiymii'l %urh 

(n) if made b} a Picmh iny iluyintutU, to the lliyli Cum I . 

(b) if made by the Vntnct Mayittrate, to the Court of Session , or 

(c) (/ Hiadc by a ilagntiaie other than the District Slagistiate, to the Disfuct Jfnjistrutc ” 


Notes. 


1. Scope of S> 406. — An appeal under S 40G | 
can relate to any fact of an order under S 118 
Cr P C and'is not necessarily confined to the 
question whether or not the appellant should be 
bound over —[8 8 229 ] 

2. Ss 406 and 125 compared. — s 400 gives an 

appeal to tho District Magistrate from an order 
to furnish sccuritj for good bchanonr while 
8 125 Cr 1' C relates to an order for keeping 
tho peace as i\clt .-is to tho«c from which S 406 
allows nil appeal —11 X 9S Sec 21 Cr 591 (X) 

S. See 408 does not apply to appeals from i 
orders under S. 107 Cr. P. C.— S 400 Cr 
r. C piles no ncht whatever to an appeal in 
proceeiliiigs under 8 107 read with S 118 Cr 
1>. C— 14 A J. 26*.. 27 A. C2J 30 A. 103 11 
B. R. 740: See 3 L B. 21. 


Orders under S. 106 Cr. P.C.— An order 
to furnish security under S. lOG Cr. P C is a 

separate order and not n part of tho sentence 

2 Weir 460 


Tfao section does apply to orders under 
8. 123 Cr. P«C.— Xo appeal hex when tho 
order of a Magistrate under 8 118 winch has been 
confirmed nnder S 12.5 S«j'in— 15 P R Hmo- 
23P. R. iSSG. 9 C S78 Sre (9.5 '01) I, B 381 
(332) 

Orders under S. 118 by District Magis. 

trates.*— Xo appeal lies from the onler of a 
District Jlagistratc under 8 llOCr P C. requir- 
ing eecarity for gooil Lclianour— {'9'^) A. X 137. 
When the appeal to tho High Court is 
barred.— tvhere the iKititioncr has not an 
proached the District Magistrate, the High Court 
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is precludccl bj S. I.'l'l (6) from cnicrtftininj; nii 
application for rc' ision — S S. 220 . [0 S. 239 f] 



S 55G Cr. 1’ C debarred liim from cntrrtaininf; 
an appeal imilcr B -lOG^Cr. P 0. without the 
permission of the Sessions Court. — 1 S OS: Sre 
(90) A N, 73 

9. Judgmonts under S. dOQ Cr. F. C. should 
not be sketchy.— The Hiph Court will not 
ordinarily interfero on merits with iiroceeilmRS 
under S 110 provided that tlie Court hearing the 
appeal under S 400 shows in its judgment tint 
it has really, and not merely nominally considered 
the evidence on the record Where the judgment 


t Sc6 

r* ehclchy and does sliow tlinl tlie « vnlence was 
cartfullv evunincd nnd wtiglieil, tlie High Court 
will intcrfeic.— 13 Cr. 0 {\) : 0 J 4S7. 

10. Appeals from orders under analogous 
law.— 

(1) S. 31.A of tho Eangoon Police Act-nn 
onler to gMo securitv for good brlmvioiir under 
S..11.A of the irnngo'on Police Act IhH** in niMi. 
tion to three months’ It. 1. woiibl male the order 
nppenliblc under this section —I h 1!. 3o0 

(2) Gambling Act.— .Magistrate in demaiidiDg 
accurity for goml helintiour with .riference to 
S 17 of the Burma rinmbling .\ct is Ixniml to 
nnKe an order under S. IIS Cr. P. 0 .\?ainst 
an order ?o made by any Magistrate other than 
a District Magistrate, an appeal Hrs under this 
section —(97'OIJ V. II I 2J7. 


407. (J) Anj person coiuicted on a trial lield bv any Magistrate of the second or tlnnl clas«. 
Appeal from sentence of Magistritc or am pcison .sfiitoncctl under section 319 by n Suti-dixisfoiial 
Mngislralo of tbc second cl.i«s. may appeal to the District 


of the second oi third cln«s 


JIagi«trate 

(5) The Distvicl Magistrate may diiect tbal any iippe.tl under tin’s Kcction, or any class 
Tmiisfir ot appeals to first clns^ of Hueb appeaN, .shall be bc.ml by any JIngistmfc of tlic first claa« 
Magistrate .siibortllnate to bim anti empowered by tlio I<oe.tl Gotenimeiit to 

hear ^^cll .ippeals, and tiiereupon such appeal or class of appeals ma\ be presented to such snbonli- 
iiate Magistrate, or. if already presented to the District Magistrate, may be tiimsfcn'cd to such 
snbowliiiate Magistrate The District Magistrate mn) withdraw from sncli Magistrate any appeal 
or class of appeals so presented or transfcrrctl. 


I'roijoscrf fo f/ie .serffoH.— Ill 8iiU scciioii {/) ofsoctioa407 of the s-iid Code, after tlio 

figures “349", tlie words and Cguics "or in u*8|*cct of whom an order has been made ot ii sentence pnsstd iimlor section 
380" shnll be inserted 

Notes. 


L. Magistrate invested with first class 
powers before disposal.— Where a trial was 
held by a Jlagistratc holding second class powers, 
the fact that he sras nppointccl u Magistrate of the . 
first class, before the conelasion of thc_ trial, was j 
held to mahe no difference, with reference to the 
question of appeal, which therefore was held to 
lie to the District Magistrate— 4 L B 239. 

2. Bench Magistrates.- Under S. 407 an appeal 
lies from a conviction by a Bench of Magistrates 
exercising second or third class powers and tho 
Bench is bound to record a judgment nnder 8 2&4 
[9 M 36) Hut no appeal lies to n District Magis- 
trate, in a case tried under Chap XVIII of tlic 
Grim Pro Code, from the decision of a Bench of 


8. Appeal against order for compensation 
under the Cattle Trespass Act. — By S 4(0) 
of the Critn. Pro. Code of 180S, the word “offence” 
includes an act in respect of which a complaint 


may be made, under S SO of tlic Cattle Trosp.ist 
.\ct It follows tint n person ngainst whom an 
Older under S. 22 of the Cattle Trespass Act is 
made, IS a “person convicted on a trial’’ and an 
appeal airuinst such conriction therefore lies under 
S 40T of the Code.— 20 M. 617 . (’01) 1 Weir 712 
[Note,— The rulings in (86) 10 B 2J0 . (68) 13 C. 
712. (90) Rat 520 (521). (')G) 19 M. 23S (239) to 
the contrary hare been superseded ] 

4. The terms '’ordinary lie” in S. 196(7) 
does not include a Court specially 
authorised to hear appeals under S. 
407(2) Cr. P. c.— Tho Court of a first class 
Magistrate specially authorised under S 407(2) 
Cr. P. C. to hear appeals from tho sentence of a 
Magistrate of the second or third class is not the 
Court to which appeals from such subordinate 
Court "ordinarily lie" witliin the meaning of S. 
195(6) and {-) Or P. 0—26 M GoG (F. B.) : 30 
C3’U,27M 124(12G)i 34 A 244. 3 N. 60 . 
Coa 18 M 487 (Od) 

[Note.— The case reported in 18 M. 1*7 wn» 
decided under the Codo of 1882 in winch the 
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section ran “giieli Appeal orclisa of Appeals (Ann 
(not ns in the Code of 180^, jmy) he prcsentecl to 
such Subordinate Maj;istnite — 2(> M 056 [P. B.] 
Wholoaalo doloffation of powers by Dis. 
trict Magistrate.— A. Districk Mnsnstmte 
directed tint tlie Assistant C)lIccfor nnder him 
should perform the “rotitine work of the Collect, 
or's oflice, inclndin? the criminal appellate and 
rerisional work ” ff»f f that thoush the order was 
iiffm t ires ns reiards the delegation of rerisionnl 
work, it was good so far as the appellate work 
was concerned, within the meaning of S. 407(>) 
Cr. P. C — 2 B R 530. 

Withdrawal of part-hoard appeal.— A 
District Sfagistrato has jurisdiction to withdraw 
a part-heard appeal to his own file from the file 
of a Sub-DIvisional Magistrate by whom it has 
been heard in part On withdraw.al the District 


■ > formed 

• transfer. 
for the 

uecisiuri ot iiio apiieai — ji ii Sit. 

7. Empowered by Looil Government— 

(<i) N. W. P.— Joint and Assistant Commissioners 
in the North West ProTinces are empowered 
under this Section to hear appeals in the absence 
of Magistrates of the District from the head 
quarters, they themselres holding their Courts in 
the headquarters of the District —X. TP. P. Car 
1873 p 00.}. 

(6) Sindh. — First Class Magistrates haring charge 
of the snbdirisions of a District in .Sindh arc 
inrested with powers under S 407 (2) — See Botnb. 
Gott Gut 1873, p 255. 


408. Any person convicted on n trial held by an Assistant Sessions Judge, a District 

. iiagistratc nr other Magistrate of the first cl.ass, or any 

Appeal from sentoneo of Assistant “ o.ni »r. i." 

Sessions Jodge or Magistrate of the person sentenced nnder section 349 by a Magistrate of the 
first class class, may appeal to the Court of Fession . 


Provided as follows — 

(a) any European British subject so convicted may. at his option, appeal either to the High 
Court or the Court of Session ; 

(li) when in any case an ^Vssistant Sessions Judge or a Magistrate specially empowered 
under section 30 passes any sentence of imprisonment for a term exceeding four years, or any sen- 
tence of transportation, the appeal shall He to the High Court ; 

(c) when any person is convicted by a Magistrate of an oiTence nnder section 124A of the 
Indian Penal Code, the appeal shall He to llic High Court 

Projw'ied atiK'ndme'ilt fo fhe sceffon.— lo soction 408 ot the said Code— 

(») After the figure* “349” the following words shall bo inserted, uamoly, “or in respect of whom an order Ini 
been made or a sentence passed under section 380 ” 

(ii) For clauie (s) of th» protteo Ihc/elhii $»{/ mall be euhifttufed, namety — 

{^) Any European Drili’h tubjeef so eonitefed may, in tici of appealiity io fhe Court of Bcteion, appeal to the Ifiyh 
Court, and tf he io appeal’, the appeal of any other person rrml jointly and coni irted \cith him ihttU aho be heard by the 
High Court ’* 

(ui^ In clause ,{b) of the proriso after iho word “appeal,” tho following words shall be inserted, namely — ; 

“of all or any of the accused sentenced at each trial ” 


Notes. 


1. Provisions of S. 408 to 415 analysed.— 
S 408 Cr r 0 di«tinctly lavs down that any 
person convicted on a trial held by a Magistrate of 
the first clasa may appeal to the Court of Session 
S 413 IS an exception to the general rule laid 
down in S 408 S 415 is explanatory end appa- 
rentlr was entered in the Code to remove all 
po««ible donhts which mieht ari«c id eases 
considered therein —33 A 510. 
lA. When thoro i8 no sontenco. — S 40S gives 
a richt of appeal to any per«oa convicted bv a 
5fsci«trate of the fir«t cla«a and there Is no law 
which preelodes an appeal from a conviction 


without a sentence [28 P R 1904] Subject 


2. Caao submitted under Ss. 662 and 380 
Cr. P. C.— It seems to me clear under th* 
provisions of S. 380 that when a case is submitted 
to a Magistrate of tho First class or a subdivi. 
sional Magistrate, as provided by 8 565, • • • 
that for the purposes of appeal, ultimately the 
conviction recorded is a conviction by the First 
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class Magistrate or Subdivisional Magistrate • *. 
The appeal therefore lies under S Cr. P. C. to 
the Court of Session. Per Shah J. in 17 B. R. 895 

3. Scope of Proviso (a)— EfTeot of walvor.— 
Where the District Jlagustrate has CTplaineil to 
the accused the procedure which »onliI bo 
followed if the accused claimed to he tried as a 
European British Subject and the accused pre- 
ferred to be tried by a hfagistrnte, the result 
of the w.aircr uas to render Bs 410 and 408 
Cr P. C. inapplicable, nith the result that the 
accused would have nn right of appeal to the 
High Court He should appeal to the Conrt nf 
Session — 2 Pat W. 79 

4. Exceptions to proviso (a)~Rcntences of' 


5. Person jointly tried with a European 
British Subiect — cannot ehim under S. 452 
injid, the right to appeal to the Iligh Court. Such 
« ight IS not gi\ on bv proviso (a) nor is it implied 
— UB IGd. 

6. Application of proviso (b)— when a »Sos. 
MOns -Tudge lias couiirmcd the sentences passed 
by tho Assistant Sessions -rndgo on some of 
tlio accused persons, he has no jurisdiction to 
hoar the appeals preferred by any of the prisoners 
in tho same case, as such appeals ho to tho 
High Court iiiuVr S 40S proviso fa) of the Cr. 
? 0. [Rat G35]. 

7. Object of proviso (b^—tho reason for pro. 
'iso (b) of 8 408 ob'iously is tint, nhen along 
term oi impetsoamcnt has to ho undbrgonc, the 
<[Ues£ion whotLcr the offenco it proved, should 
ho tried, in appeal by a court of higher grade 
than it would be tried by, If tho sentence were 
less —Per fruut J. ia 4 L B 63 fSi) 

8. Appeal under proviso (b).— When an 
Assistant Sessions Judge sentences some of the 
accused to leas than 4 years ll I. but tho remnin. 
>ng to mOie than 4 years, the appeal by the 
former would in view of tho language of cl- (b) 

^ - i r... . -r 0.^2 See 

* ■ , The rule 

chosen 


Concurrent Sentences of 4 years. — Where 

an Assistant Sessions Judge passes Sentences 
upon an accused, each of which is 4 years or 
under and they are ordered to ron coficvrrently 
the appeal from the connction and sentence lies 
to the Sessions Conrt and not to the High Oonrt 
— 23 C J. .'595 II B. R 544: 25 P. R 1901. 
U A. J. Ill 17 C N. 825- 17 C K 72 
17 C. J. 392 

Appeal from Sentence by Special 
Magistrate.— IVliere a Jlagistrate exercisii^ 
powers under S 30 Cr. P C. sentenced one of the 
two piisoners to 2 years R I and the other 
nccoaed to 5 years R I. ireld that the appeal by 
the former (even when the hitter has no appeal) 


would lie to tho Chief Court.— [5 P. R. J91G : 
12P. R. 1000; I7SI.J. 2JS: Sec 4 L B. C3) A 
District Magistrate nchng under S 319 Cr P. C. 
IS not n Special Magistrate. An appeal from any 
sentence passed by him would therefore lie to 
the Court of Session. [4 L li C>3]. 

11. Sontonoos exoooding 4 yoita in the 
aggregate — where out of the appellants fire 
in number, two Iml been sentenced to 0 years 
U 1 in the ftggrcgite, one to 6', years and the 
remaining two to .1 ycar'a R. I. in the aggregate. 
fW<f that the appeal lay to the Chief Conrt ami 
not to the Court of f-ession in nil cues. — Ifil 
P.L 1911 • S,'e 12 P. It. 1900 [See VII. Com. 
potation of sentences in appeal, under S 36 
Supm : p, 60], 

12. Appeal under proviso (c)— See Note no 
lOy under See 35 Supra. 

13. Principles governing the right of appeal 
under special Acts— where a special enact- 
ment does not lay clown the procedure applicable 
to trials hold under it, tho Orimlnil Procedure 
Co<le must bo folloned; and where the trial 
is held under the provisions of flic Criminal 
Prccediirc Code, nn appeal will lie nnderS. 408 


10 r. R. I&IG. 

14. Appeal lies on fact as well as on law— 

See Sat 034 i &2C. 

15. Where there are two Sessions Divisions 

in one district — Under S 433, tho Sessions 
Judge miy call for and examine the records ol 
any Inferior Criminal Coort “situate” within the 
local limits of his jurisdiction. Tho word “Situ- 
ato” means fixed or located, and when applied 
ton Court, it must betaken to refer to the place 
whcie the Court, ordinarily, sits. In the absence 
of any indication to tho contrary is tho Code, 
tho principle thus laid iloivn m legard to the 
nnalogous powers of rcsislon under S 435, 
should bo followed in tho case of the appeals 
under 403 8o svhero a Jlagistratc, ag.ilnst 
whoso decision appeal is preferred has his 
Lead.q.uarters in a place within the limits of one 
of tho two Sessions Divisions m a District 
(Malabar), though bo is authorised to try offences 
througfamii the whole District, including cases 
arising within tho other Sessions Division, the 
, . .ij . - A. .1 „ Division within 

• ^ • rters of the 

• ' • of the place 

where me oaenuo ivas cumimiibu- 30 JI. 136. 

16. Note — An offence was committed within the 
, limits of tho Ganjam Agency Tracts The case 

was transferred by the Agent to the first class 
Magistrate who had jurisdiction over the Agency 
as well as the Non-agency Tracts The Sessions 
Judge of the Non-agency Sessions Division f-et 
aside the conviction Held that the proper forum 
of the appeal was the Agent and not the Sessions 
Judge as the case had been tried by the Magistrate 
as nn Agency Magistrate — 23 Jf. J. C70, 
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17. Special provisions in Regulation—As 
toappcali from «cntcnccs of District JfagistratM 
in t ppcr Diirnin in cases other than those affee* 
ting European Pritisli suhjrcts— See the Vppei 
Uutma Criiiiin'il Justice H’-gnlofion (V of 1892) ' 
set. Ss X and XVII As to similar appeals in | 


Hiitnh Beluchftnn Seo S 13 of the Btiu. 

ehirtan Crtmtnal J'lstice Regulation VIH of 1896, 
for appeals fiom decisions nnder tho Punjab 
F'lonfjej Citnifs I?'*enIntion III of 1901 • S^e Chap 
LIl 0j that Regulation 


Appeals to Court of Session how 409. An appeal to the Coart of Session or Sessions Judge 

heard shall be heard by the Sessions Judge or by an Additional Sessions 

Judge. 

Note. 


1. Additional Sessions Judge oompetent 
to grant sanction. — Vn additional Sessions 
Judge H competent to grant sanction to prosecute 
in a matter ansing out of a trial before a Magia* 
trate liaTing fir^i class powers inasraochas an 
appeal wonll ordinarily lio from the Court of the 
latter to the former — [-1 Pat J 37-1] Sec 403 
Or P. G mikes souteneos appealable to the Court 


of Session and under S 400, read with S 9 of the 
Code, an Additional Sessions Jiiilga has jurisdic. 
tion to hear such appeals For the purposes of 
S 193 Subs (7), therefore a Magistrate is subor- 
dinate to an Additional Sessions Judge and conso* 
quently an Additional Sossious Judge has juris* 
diction to grant sanction refused by a Magistrate. 
[ U‘0r 193 (0)] 


Appe-iHrom s.ntcnco ot Court ot 4’0. Aiij person convicted on a trial held bj a Sessions 

Session Judge, or an Additional Sessions Judge, may appeal to the 

High Court. 


Notes. 

1. May appeal.— This section gives & right of 
appeal, as distioguiahcd from an indulgence to bo 
hoard or cot to be heard. ('91) A N 49 (F.B.). 

2. European British Subject in Oudh. — The 
appellant, whose claim to be d.'alc with as a Euro- 
psan British Subject was admitted both by the 
committing Magistrate and the Court of Session, 
was convictod under Ss 417 and 474 IPO He 
filed au appeal against his conTiction sn the Court 
of tho Judicial Commissioner of Oudh Held 
(1) that the appeal in tho case, under S 410 Cr 
P C lay to the High Court (2) that tho word 
“ High Court” in reference to proceedings against 
European British Subjects in Oudh means the 
High Court of Judicntare for the North-Western 
Provinces [13 O C 335] 

3. Taking of additional ovidono? by Ap- 
pellate Court does not make the appel- 
late judgment appealable— Under the Code 
of It was held that where the Magistrate 
decided the cn^e without taking cndence for 
tho defence and the Sessions Judge on appeal, 
had tho defence criionce taken by the Magistrate 
bofuro disposing of the appeal, held that the 
judgment of the Se«sion8 Judge confirming tho 
Magistrate’s judgment and sentence was m snbs- 
tance an origin il judgment and appeal lay to the 


High Court on tbe merits [3 W R, 13 8 W R 69] 
These rulings were held to bare been nrermled 
by the amendments in the subsequent Codes in 
2i C 37i where It was laid down that "an appel- 
lant whose appeal 19 dismissed by an Appdlate 
0 >urt, after <t taken additinsal evidence und r 
S 423, has CO right of appeal to tbe Ht.!h Court.” 

4. CoQTiotioD updor S. 2^8 by tho Judge 
amounts to a trial undor tms Section'— 

.Ad order ba a Sessions Judge under S 223 Penal 
Code, imposing a fine nn a person for intentional 
insnlt to n Judge, when sic'ing in a stage of 
a judicial proceeding, amounts to a trial, although 
by a summary mode, and is therefore appealable. 

4 M H. 14C 

5. 3. 410do33 not aoply to appeals from 
convict 013 of off.}nc33 within Chitta- 
gong Hill Tracts— -IJv Act XXIII of IRCO, 
S I tho tracts of countm described in the Sche- 
dule to the Act and known ns the Chittagong 
Hill Tracts, are remorrd from the jari«dietion 
of the existing Civil and Cnmiml Courts Con* 
sequentiy, the High Court ha* no jurisdiction to 
hear appeals in respect of sentences pi*«cd on 
cooTictioD of offences committed in those districts 
—27 C C>t 


411. Anv per«oii conticted on » trial held by a Pre^idencv iligiatnte mar appeil tn tbe High 
.Appeal from sent.-nce of Pre-idmcy Court, if the Magistrate has sentenced Inm to impn«i)n-aeiit for a 
3lftgistratc term exceeding mx months or to fine exceetiing two hundred rupees 

Notes. 

1. Maaningoftho term “ercasilag.”— The [ term of imn-itoam'nt eievn.lmg six 

expression "a tsrm exceedings IX months” m'ass a I months It does no: tefrr vil.rrtoafc-nter.ee 
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[ See. 


whuli :n>aril$ ini|iri-otiiii< nt nn't hiif or to iii\ ) 
nlt>'rniti»c itniinsirtimi’tit in iltf.itiU of fiiit* The i 
norcl^ of tlio “cctioii arp roufiiipd in tlip nicniiinir 
to Biib^t.iiitn p srmoiiop'i nnd (.initot bo pvicnilp'I ' 
to iiiLliido :ni nnnnl of impn<oitinpnt in default 
of fine Ho an n|i|ie,il ilnra not for inatnnee, bo from 
tlic scntonci- piscpi! tiy a IVoiclenry Magistrate, i 
of «ix months I! 1 Olid n tine of Il« tfOO [2 M. 30 i 
I(i C T9'l (hOI) I'O H U'l 10 Cr 2Vj (11) . &v 
31 C lOKi 


Conctirront sontoncos of six months P.. 1 

— M'liore flip nPi'ii'Pil I* 1 nnncfpd of ftro rlTi'iicci 
niiiltno NPinrntn sniipiipps of tiioiif!i'' ii I 
are pis«pi1 one on Pnrh count nnd lioili nr>' iliri'Cf. 
Ill tn run eimpiirrcntli , tlip ^entencp, will br cod- 
ai<!en'<l n sin^'le imtenco of six nitinflm ami will 
imt be njipcnlftliln nmler S. 411 I. P. C — IT 0 •!. 
3!>2 • Srr (I C. r>7.>. 

Conviction by Prosldeney Magistrate on 
ploa of guilty, - .Votes Vo 2 iimlrr .‘i 112 

infra 


412. Xotw !(li<5tanfling iin^’tlintg liercinlicfore coiitnintHl, xtlit-ro ftu acensod per«oti li.ns pl^idcil 

Vo nppe.il in rrrtnin cases m lien ^'n^tv ami Ii.is lifcn roinictcd lit' n Conrfc of .‘'P«sion or any 
accused plcail" jrmltr Prcsidonry Magi‘'liTite Of Mni'i^tratt.' of tlie fir«t ch«s on isiirli 

plt’.n tiiPie shnll in* nn .appoil rvoept n’t to llip ettont or Ipw-ility of tlio sontenco 

Notoa, 


1. Object of the section.— Tbe objpei of tin* 
v<'( I on LoU'ti Ill'll in Its plain ami obiioiis sense, is 
to Imn ilie rioln of fliipeal When tlie accuseil li.as 
pie iiled iruiltj tn such matter as may be a special 
.'loiiod <jf ciimpl lint with respect to the sentence 
,is ((istin(jruishe(j from the connetion itself, si hot her 
'III uu crroiinil that the extent of the sentence is 
beiond wha*' the circnmstxntes nf tho ea«e re. 
'Iiured w that the sentence n iMeRalo* net outhor 
isfil h\ hn -o b b5 See Hat Sid 
8. S. 411 is subject to the provisions of 
S, 4i2 Cr, P. C.— accnseil persnn Ims 
heeti emi'ictcil cm his onii plea by n rresiilenci , 
tfftcristr.ue, no appeal shall he except as to the 
extent or \egft\ity of the scotenec althoogh he is | 
sentenced for a term OTceeding six months or line 
I'xcoeflinfr Rs 200,— [ iAk/J | 

3. No appeal after conviction on ploa of i 
guilty.— 


(-i) Altliouuli there f« nothin'.' In law to prexent nn 
Appeal C'cn ri/tfr the eji‘ir(jti)» e/ the term rf 
>fnUuef, S 412 !>nr« an appeal In sneh a cn'e, 
where the accused was cenxicted on his plea of 
guillx —20 P R 1017 

(h) Effect of a ploa of guilty to a charge 
of previous coavlction.— ffhen- a ciisr.'c 
has been framed aralnst nn neeiised nmler S 
221(7) Cr I* C and ineh person has pleaded 
guilty to the charge, that lie Is n prerinus conxiet, 
the .tppcllnte Court under S 412 of flio Coile, is 
precluded from opening the question whether 
the accused is a prerions condet — •! V. 1(33 
4. Chaago in tho soctloa.— The words ‘w 

Blagisirale of tho first class" have eonalJerably 
enlarged the scope of the section These won« 
hare the effeet uf saperxedlng the ridings in 
22B7.>'» liatOSi 


>»•> appcxl m ixettj eftso 


413 Xol«itlistanding ftiiylhiug liercmboforo eonlnined, there «.ltainie no nppenl by a coin icteil 
person m c.ises m xvJiicli .a Court of Session or tho District 
Magisirate or other Magistrate of the first cl.ass p.rsscs a .sentence 
of inipri‘onmeiit not crceedinir one month only or of lino not exceeding fifty rupees only or of 
xvhippmg only , 

l-'Tplaitahnn — There is no .appe.sl from a .seiitonee of imprisonment passed by sucli Court or 
ilagistrate m defanlt of payment of hne xvhen no sabstantu'e .sentence of imprisonment 
also been passed. 


Notes. 


AppertUthlr •teutoncc pnsserl ou tnnte of the 

OCCtt'iCil. I 

1. (1) whereof the twonccii«ed one ii sontenced to ' 

4 months' U I and tine ami the other to a fine of [ 
IN .'50 onh Held ihat the latter iiad a right of i 
appeal to the Se-sions Court and that right is not 
tahen away by S U3 Cr 1* C for that section ' 
withholds right of nppe.al only m cntesi. e trials | 
in which the only sentence passed is imprison* I 
ment of one month or less or a fine of Us. 50 or | 


less or nhippinc — t b. It. .154 (P. B.) . 30 P H- 
1015 IG P I{ J0JC Coil 5 R 11.(0 0)24. < i'- 
ll (0 C)35. 7M.H (tppx)y9M T 322. 

(2) If an assistant Sessions Judge trying two nr 
wore persons jointly passes iu respect of any one 
of those persons a sentence of imprisonment for a 
term exceeding 4 years, the appeal of nil the per- 
sons convicted at the same trial xnll lie tf 
High Court, even though the sentence passed 
opon some of these persons is far below the 
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414-415 J 


liijiit laid down liy S JOS, proviso (li) — 38 A 3‘J5 
17 M. J. 248 Con IG M. T 33. 

3. Note per contra. — The Mordg “notwitlistand. 
iKjj aiiytldn" Ucrcin bpfov© contained" in Uws 
opcninir Mords of S 113 seem to inc lobcicrj 
impoitant nords nnd they set nsido any nfflit of 
appeal nlncii n)i!’ht bo held to have been created 
by S 407 to S 410 Cr P. C. [ An accused person 
n ho has been convicted and sentenced to 
a fine of Us. 00 has no rijjht of appeal merely 
boc.iu'e a CO accused has been sentenced to one 
J ear’s II I and a hue of Rs. 100. Pci A'mot J in 
30 A 293. 

Pro — o Ji II. (0 C ) 21 . 7 U H. (C. C ) 35 40 Jf. 
501 ! 9 M. ■!’. 32i . 31 M. J 837 10 S 15(5 

39 A. 549 . 4 Pat J 435 ; [Per ,4fil»n*on J.] 

Con.— 33 A. 305- 13 A. J 272. 15 O C 38fi , 
17 M J 248. 4PatJ 4:15 [i'ei Junfn Pd J] | 
ICl P. L 1911 42 C.374 I 

4. Magistrate making sentence appealable , 
at the request of the acc-isod.— -A magis. | 
trato trjing a case passed at first an unappealable 
sentence on the accused, but shorth afterwaids, < 
at the request of tho accused, added to the I 


13 P K 603 I 

5. Combined Sentence.— When the accused | 

acre couiicted h\ a first c!a«? Magi-tratc and 


sentenced to oiic day's inipri'onnieiit .and a Hue of 
Ks CO • but tlio accused were neither sent to j.iil 
nor attnally imprisoned, an nppe.al lay to the 
Sessions Couit under S 413 [33 A. 510] Put the 
addition of an order of confascation to a '•cnteiicc 
passed ttiulcr S. 51 Pxcisc Act, docs not render 
the sentence appealable ns the order of confi'Ca- 
tion IS not part ol the sentence [3 Ii R 1902] 

6. Aggregation of concurrent sentences.— 

Where the accused persona iicic convicted on two 
separate charges and sentenced to one month's 
R I on ejcli count, by a first class 51agistratc, the 
sentences to run concurrently Held — tl.nt an 
appeal la\ to tho of Court 8es«ioii —15 C N, 734 
17 C N 72 

7. Further restrictions m Upper Burma. — 
In Upper Burma (cveept the Shan States), the 
Upper Burma Criminal Ja<tuo Regulation V of 
ISi>2 Sell XI, provides that no ajipcal shall ho 
many case m winch a District Magistrate or 
Court of Sessions passes .i «cnteucc for a term 
not ciceeding six mouth*- or of fine not exceeding 
R- 500 or of whipping or of nil or nni of these 
pmiishmcnts combined 

8. Aggregation of separate sentences.— 
Where a per«on is charged witli two separato 
offences in ono trial, the amount of tlio whole 
punishment awarded for the two offcncci must 
bo regarded ax ono scntcnco for the pnrpo«i’ 
of determining whetber an appeal hex or not — 
3 C L 511 r B 223 

9. Order under S. 31 Court Pees Act,— \ii 
order under S 31 of the Court Tees .Vet dnocting 
the accused to pay the tompl.nnaiit the Court. fee 
paid on his petition, is no part of the tcutencc 
so as to make it a sentence of fine w ithin t!ic 
terms of this section— 20 C bS7 1 Won 724 
20 M 188 


414. XotwUlistunding anytlmi”: iuiembtfoie I <ml.uue<l llieie vhull bo no appeal iiy a ecuuirttil 

Xoiippcal from certain summary pei-«=OJj llJ AMI Case tried suiumaiily in w liu h a .Magistiiite oni- 

conviction* poweml to .ict under aeclion -Wl p.ix'ie'' a •'entonie of impu-.uii* 

ment not exceeding tliree mouths only, or of fine not exceeding two liumlrcd lupoes only nr iif 
whipping only. 


nd 114. 


415. .\n appeal iii.iy be biought .ig.^in-jt any '•eutenie refcirecl to in -ei.tiuii H ! m seetirm HI 
by winch any two or nioie of the puni-Inncnts therein iiiention(.d 
.ire combined, but no -sentence whicli would not otliciwivo be 
liable to appeal shall Ijv appealable ineiely on the irround that the pei'^ou louxieted onlered to 
find '■L'curity to keep the peace 

I'r]>l(ii>'ih"ii — -.enteuee of impri»onment in default of piyineiit of fine t< not ii '■eiiteiu-e bv 
winch two or inoiv pnni«hineiit- aie lonibined within the iiie.unin; of tin-. Eeetioii. 


ttiiti mint flit to till %vr//«M.— t/rr» section 415 '-f the MI. 1 C-hI, ttio fi.lluwn./ .,<1,,., .|,,]| 
In' «i.>.rr(r.r, ii'iiucly — 

"fill .N , f T[ if 7 N.y Cfodhifyl e* nfoimt t iM If f V ferz-a f ♦ h x hm r,./, r,.*!.- f t., < 
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APPEAL AOAIXST ACQUITTAL. 


[Sec. 


trial, and any rif fucf’ l>er!0ns tn re^pref of whom an appr^lMejudijmenl or erd'r ht* leen pi»rrd, nppcah, all or anj 
of tbe persons convicted at such trial elialJ have ft ri?ht of appeal." 

Notos. 


1. Ss. 414 and 415 do not apply to orders] 
under the Rangoon Police Act—W'hcn 
two pf rsons are jnintlv tried at n finmimry trial 
Tinder S 30 of the Ban'rooii Police Act, and 
one of them 'vas Fcnteiicecl to three month’s R I. 
and wns further ordered under S 31.A to pivc 
security for gooil hchavinnr, held, the addition 
of such 01 d'T to pive security for pood behavlonr 
did not render the sentence appe.ilahln and 
that the proTisioTi in S 415 Or. 1*. 0. trill 


notnppli to an order under the Rtn^onn Fidicn 
Act. S ni-A.— t L n 3', 9 

2. Object of S. 415.— S WSCr P. C distinctly 
lavs doivQ that any prr«oii convicted on a tntl 
held hy a Mneistrate of the fir«t clr’a tniy appeal 
to the Court of Scs'ion R 413 i' an eiception 
to the peneral rule hid do'vn in S 40'>, R 415 
IS evphnatory pnd nppnrcntly Tva« enttred io the 
Cotle to remove nil possible donhts « hich iriicht 
arhe m .all enses considered therein — 33 A. 510 


Savinp of sentences on European 416. Untiling in sections 413 atid 414 .applies to nppetls from 

British subjects. sentences passed under Cliaptcr XXXIII. on Enropean British 

subjects. 

Note. 

1. Bight of appeal of an accusod person I of appeal to the Ilich Court to ao accused person 

jointly tried trith a European British I jointly tried with Europcni British Subject, on 

Subject— This Section does not giro a right | whom only, such riplit is conferred — JtB 

417. The Local Goiernment mny dticcl the Public Prosecutor to present an appeal to the High 
Appeal on behalf of Oovernmont in Court from an original or nppell.\te order of acquittal passed 
case of accqmttal. by any Court other than a High Court. 

Notes 

I. GENERAL PRINCIPLES. 


Object of 3. 417.— The law, by limiting the 
right of appeal against jadgments of acquittal to 
the Local Governmeut, prereots personal vindic. 
tivesees from seeking to call in question judgments 
of ncquittfll by way of appeal and evidently 
intends thit such interference shall take place 
only in cases where there has been a miscarriage 
of justice so grave as would indnee the Local 
Government to mov** in the matter, [ 22 C 164 : 
See .33 P. R IC16 15 P R 1598 10 P. R. 1897 
29 F. R 1SS5. 26 M. 1] An appeal is to be 
allowed in the interests of public safety, peace 
and order [15 P. R. 1909] 


reception of evidence, misdirection or that the 
verdict is against the evidence and tho seme 
principle has been extended to misdemeanours 
[B V Duncan • 7 Q B D 199 : 8re R t Gaulay 
Justices 2 Ir E. 449 Jl f Antiim Justices 2 Ir R 
603 B i'. Pinipsos 30 T. L R31] In India however 
matters stand on a different footmtr Here 
appeals against orders of acquittal are allowed bj 
S 417 Or P c , a provision of law which 
18 quite alien to the principles upon 
which English Courts administer the 
law against criminals. Per spencer J. m 
2G If J ICO , Sec 11 W E 2'1 
Scope of the Section— The criminal Pro- 
cedure Code makes no diHmction between an 
appeal from a conviction and an appeal from 
an acquittal In the appeal front an acquittal. 


if the High Court tliinks that the loner Court 
has Uken nn erroneous view of tlie evulewe, 
it has no jurisdiction to rcfu«e to comict The 
power of appeal nndor S 4I7 Cr. P 0 i’ one that 
should be exercised sparingly by Governnjent 
S'tt the ditcretion to eaerci*e tha* right of appeal 
oppeilatHt to Goiernnient rtitd ts not siihjeft^te 
the control of the Coiiti— 9S 17- 17 0. P. i5' 
43 P R 1017 • Fee 26 M J. IGO • 2 C. 273 9 C 
J. 378 -21 Cr 17 (R). 

4. No distinction in procedure between 
right of appeal against acquittal ana 
appeal against conviction — The Govern- 
ment has the same light of apjteal against an 
acquittal as n convicted person ha" agnmst his 
conviction The Code makes no distinction a* 
to the procEilure to be adopted, or na to the 
principles upon winch such appeals are to he 

decided [2Weir4G2] Both appeals arc governed 

by the same rules and subject to the some limi- 
tations [17 0. 4S5 20 C. N. 128 . 17 C. P 1° 

7P. R 1904- 29 P R ISSj- 20 A. 439 36 A16S 
26Sr J 160] Any rale of Comt which differea- 
tiates their position in this respect would be tanta- 
inonnt to ftn usurpation of legislative functions 
bvthe Court_C7 P. R 1904 _£eel7C 483]. 


beneht is in /oioxr ot the appellant lo i -t- 
6 . Procedure.— IVhcrc the Government appeals 
.and Riks for a conviction, it is for it to begin and 
to satisfy by the Court that there is a case ealling 
upon the prisoner for an answer [20 tV. K. 33] 


416] 
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Interference in^tified onlj/ when the 
Judtjincnt of lower Court is lunnlfestlf/ 
jyerversc. 

7. (1) In ordinary cases. — Tho lligh Court ought 

not to interfere with an acquittal by a Magistrate 
who had the witnesses before him and amred at 
conclunons of fact with this great advantage in 
hn favour, unless tho Judjre was clearly wrong 
and the judgment peiierse or bsoed on obvious 
errors of procedure. [ 16 Cr S29 (M ) Ci A. 
No. 317 of 1914 (M) -70 r L. 19IR. 2.> P R 1918 
125 P. L 1014 328 P.L 1913 14 P R 1909 

11 P. R 1903 - 17 0 485 18 C. N. 366] The 

doing Bo should be limited to those instances 
m which tho lower court has so ols/inntcfy 
blundered and gone wrong as to produce a result 
mischievous at once to the administration of 
justice and the interest of the oublic [4 A 149 . 
26 M 1 • 10 P R 1897] 

8. (2) The general rule. — Sound principles of 

criminal jurisprudence require tha the indications 
of error in the judgment of acquittal oHt/bt to 
b» elcurcr find woic pnipubie and tbo eviUciico 
more cogent and couvincing to justify lU 
being «ot aside than would be necessnrv in the 
case ’of a conviction [7 r R IGOl 30 P W 1918 

12 P R 1919 31 Cr 319 (P) See 11 0 L 23 2.1 

0 347] Tho indications of mistshe must be 
obvious or the eiideaes too sfrong In rejected, 
before the Coart should interfere The cousider. 
ntion tint the Court of Appeat il'-elf nould haco 
armed at a diferent conciu*ioa had it hi*d the 
neeuicd peiien os a Court of ongtnat jiirttdielinn, 
tmniflff.iol C 125 P L 1914 7 P W 1916 70 

P L 1918 18 0 N* SCO 3 0 J 477] 

9. (3) Cases tried with tho aid of assessors.— 

In all cases of appeals, tho Judges of the Court 
of appeal are natunllj leiy ennlioHi in in 
torfeniig with tho judgment of a fudge and as- 
sossora before wliom the witnesses were esamined. 


ground that in all criminal cases the accused is I 
entitled to hive the adinntagc of any doubt that 
may ari«o in the case, but after gmng the accused 
everj benefit which he can dense from such a 
decision in his f.is-our, if the RigJi Court IS still 
of opinion, that he is guilty of the offenco 
with which he has been charged, there 


is no discretion loft to the Court as to W|)C. 
ther to find him guilty or not [17 C. 485 Rat 
756 (757) (’93-’00) L B 42 (40) : 2 J, B 303 

21 A. 122]. 

10. (4) Misappreciation of evidence.— When a 
Sessions Judge has overlooked the main and 
crucial circumstance whirh goes to corroborate 
tho OTidenco of .an accomjilico and has acquitted 
tho accused, tho High Court will not bo departing 
from 01 doing violence to the principle laid down 
in 4 A 148 by entertaining the appeal by tlic 
Government, and determining one way or tlic 
other the guilt of the accused — Pei Straight J. 
in 9 A 528 (F. B.) See IGA _'I2 13 P W. 
1912 

11. (5) Acquittal without taking evidence. — 

tVliero tho accused were acquitted by the Magis- 
trate upon the result of a local enquiry without 
taking any oral evidence Ilehl that tho older of 
acquittal was without jurisdiction and slioulil be 
set aside— 39 C 931 Sec Kat S3 

When itn appeal does not he. 

12. (1) Acquittal by Jury on facts.— W’lieic 
tlio Local Oovcinment appealed against on order 
of acquittal m a case tried by jurj , the Higli Court 
rejected the application, a« tlic grounds on winch 
it was prcfcrrcil won- all questions of fact— 10 C. 
1029 See 8 418 iii/m ] Tbo only ground on 
which tho High Court can intcrtoio is that the 
lerdictis erroneous owing ton misdirection by 
the Judge oi to misunUcrstnnding on tlio p.irt of 
the jury as to the law laid down bj him [20 Ml] 

13. (2) Discovery of fresh evidence after 
acquittal.— In an appeal ngainst acquittal, tlio 
fact that fresh evidence against the accused hn>i 
been di<covcred sabsequent to the .icquittal ih 
not a sufficient reason for sitting aside tho 
acquittal and ordering a new tniil — 3 1, 11 111 
Se< (02 03)U B 9 2G M .) ICO [Pir .If.Rei J.] 

14. (3) At an interlocutory stage.- it m not 
open to the Government under S 41“ to appc.il 
to the High Court on an iiitcrlociitory order c >j 
on the ground of tho Sessions Juilgc’s n fu«a1 to 
.idd new charges —10 B 41 1 

15. (4) Acquittal under S. 494 (b).— iVliero an 

acquittal fc>l!ow^ a withilriw.ai bj tlic |mblic Pro- 
Kccutor under tho provnions of S 4*11 Cr P C 
there i« no appenl acrain'‘t il iiiulpr tliix stction, — 
IS M 1 (S N ) -.7 


II. PRACTICE AND PROCEDURE. 


16. Who may appeal.— Tfie rule ibal an aninittil 
cannot be iiilcrfcrcd with by the llijh Court 
oxcopt upon iin appeal beinj preferred bv the 
I/oc.il Govi rii nicnt under S 417 [See 1 4 139 
(F. B.) U M aw OC L 2k'. I‘.)W It 55 
3 It 150 Con 0 N’ I* 307 2 A 41'»J ha* l>eon 
con«iderildv ri’laxid m tlie liter ruling* It t» 
now well e'lahlivheil that the High Court can 
r^Mi«e an onlrr of aequitial under S 4.f • Cr I’ C 
though the practice will orJiinrily l»' «li«e«urage,l 
Siv Note* under S 423 ih/a. 


Who mail itresent ajijieal on bi half of 
(loi rrinnt nt. 

17. <i) Uhere ilm Legal Remombrancor of 
Bengal was requested by tho Govern* 
raent ofBtbar and «Jri«»i to lile an apj>eal 
against aciiUittal but tho litter dul hot »)i{«int 
him « puhlu iirtwet-Ulor within the meaning of 
S nccr P C Urtl tiat thi mere fact that a 
|wr?oTi hn« be, n directed to |,r««etit .an Bpi.e4lt(> 
the High Co irt doe* not irii nlee hi. appointmtnt 
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IIS a puliht jiro^ccutor for tlio ]iur]>oi-c9 of tlio 
LJsc The appeal vas tlicioforo meompotent. 
[ISO J. CI9.J 

18. (2) Legal Eemombrancer Bongal.— Al. 

tliough tlic otticc nf I.ocrnl Ilomcinbranier of 
IJengnl i\hic!i reecned legi'lalitc aanction in 
ReguKt'on VIII of ISUi >Mi9 aIiol««Uctl by tbp 
Keg. in of 1829. it «as rcvitc.l ui IRIt or lf>l5, 
and tlie f.act tluit tlio ollicc i* now tlio creation 
of cticutive or administratne order in no uay 
obscures the idcntitj of the olheer. Therefore nn 
.i|)peal against acquittal presented to the llicli 
Court In the Superintendent and Komembmneer 
nf Legal Affairs Uengal, (who In noiibcation dated 
I'-lt'h Ma\ 191Q has been a]i|iointed by the l.ocal 
tiovemment to be, by \artiie of l>i3olb(.e. I’nblii 
I’rosccQtor m all eases heard b\ the High Court 
of Bengal in the exercise of its Appellate juris 
diction,) IS not incompetent — lb 0 

19. What amounts to an order of acquittal. I 

— TVherc in case tried br a Jury, an accused 
person charged with murder is uiquittml of tint * 
charge, but romteted o/ ridjxitb homxtiie not 
ninountuig to iniirder, and an appc.il is pretcircil 
by tiie (toremment I’leader at the instance of I 
the Legal Remembrancer, I’ctil that an appeal did I 
he hy Goi cniment 8o fur ns the charge of murder 
uasconecroed (- C 273] Theuords ‘‘.ippellatc 
liulgment of acquittal" in S 272 { S 41i) wen I 
held to include all jndgments of an .\|>pctlntc Court 
h\ wlncli a coiiiietion t« set aside —[21 tV. K. H] 

20. When an appeal should be died and 
when not.— '1 he Local tlovcmmcnl will not 
direct an appeal (1) where tho Case is trifilDg 
in itself nud the acquittal inrolres no erroneous 
principle of law, the correction of sihich is of 
public importance. (2) where, howerer serious 
or otherwise important the case, the legal guilt 
of the neented is fairly questionable or the 
endenco admits of any reasonable doubt and the 
Court has considered and weighed it with inipai- 
tiahty, intclligenco and care, (S) mitelif on 
account of the pioductiou of fresh csidcme after 
the acquitt.U . (4) when there is no distinct 
probabilitr that tho appeal will result in nn order 
for rctinl at the least PiiDj R A O p 377 
Punj Cir Ch LXXVIII (A) 

21. Limitation. — An appeal against DcqUiitaJ 
presented six months after the date ot the judg* 
meat complained of is barred by lapse of time 
[II I! 11 117* Sec Sell II, Act 157. Act IX ' 
of 190S] Tlic sixty daj s rule does not apply to I 
nppcaJs under S 4i7 [See 2 0 430 (P. B ) Oj 
I! 26] But it IS desirable that an appeal should , 
be preferred as cxpeditiouslj as possible. (.» A 
2o3 (255)] The six months' inlo is howerer I 
subject to the pronsions of the icction which ' 
allows on extension on sxithcicnt can»c being 1 
•xhown for the delay [1 IVeir 791]. 

22. Ro-arrest of persons acquitted. — Ihe High 

Court has power on the admission of an appeal . 
under this section to order tho re.ancst of the ' 
person or jiersons acquitted [’A 310 (F.B.) [ 

I C 2SI] In capital cases, when the Local ' 
Government appeals under R 417 Cr. F C.itis i 
undesirublc that th'- jirisonor's talc should be j 


■ £ Sec. 

ilistuxBPi! svhite he reiii.Tins at Iirge. the Govcni. 
nirnt i.himld in siiih ci«es apply for hii arrest 
under 8 l27Crl’. C [9 A .52s (F. B.)]. 

20. Arrest ponding an appeal.— ivhcro u person 
nccu«ed of an iiflence was di«chargcil by the 
Sc«suuis Judge .and he was renrrested hy tin 
Mngistrato \>cndiiig an .ippcal from the acquittal 
tothe High Court, nnil lufore the appeal was 
ndmitted, I.rM that the rcarre-t was lawful and 
Absolutely nciessarr in the interests of justice — 
I’.rSt'oiif C. J. in 2 A. iMi. 

[2fot8. — Where the accused so iirrfsttd is icm- 
sicted. the ientcnce pn"*'-d will run not from 
flip d.»tc of Arrest hut from the actual dito of 
iomiiiitt.il to jiil — 6 C I, .'1I9J. 

24. Appeal should bo confined to tho 
grounds taken in tho application.— Tim 
High Court exercising its jurisdiction in the 
m.attcr of nppml“ ngninxt acipiitt il should confine 
itx exercise to tho particular acquittal complained 
of liy fiovcrunieiit. At tlie f.amc time it would 
not be proper for tho High Court to consider the 
.ippenl on grounds iiel containe'l ih the nljeetif"' 
urg<d on behalf of tlic Ooxeriimcnt.— Ter KuneJe 
J III IPB 51 (t-S) 17 0 P.75 
Note.— In nil appeal ngaiiist aiquittnl of a spcciiio 
offence tiic High Court will not convict the 
•iccusod pcrsion of an offence entirolw different 
from that charged against him und not even 
suggested in tho ground* of appeal.— [C-I P. L 
l‘»ll] A new objection however will not 
ticcessirily be llirown out, wliou the accused 
cannot be sud to he fahen b> surprise. [See 
12 B 11 1] 

ron'ft'K of the Jftyh Coiu't, 

25 (i) Evidence —In an appeal b; the Local 
(loierument under .S. 417 Cnminat Procedure 
Code, the High Court is a Court of Appeal on 
m liters o! fact, us w ell ns of 1 iw and depi'P 

il»e*hoH3 nf fitct /(OKI the ithole of the ciiiloicc o» 
.,c«»d— yC J 37R 

26. (6) PoxVOPS. -The .\ppoll.ato Court may “in an 
appeal from an order of niquittal, reveisu such 
Older and direct tint further inquiry he ni itlu 

or that thi accused hi! ic-tiicd or committed for 

(ml, .ai tilt t.isc m.n be, or had him guilty niiil 
piss senlcnce on him aitording to law.’’— 5re 
IJd (1) <e) /.icf • IJ li 5(XI - 11 P L. 1913. 

27. Procedure when the District Magis» 
tratc is of opinion that an appeal should 
bo filed. — (1) He should prep.aie a brief narra- 
tive of tho facts of the case and a statement of the 
itasons will he tonsulcis -in appeal advisable 
and will fJiward them with the original recont 
to the Cowim’sipiici Tint uffleor will forward 
tbocase to riOVuTnwxcnt (with whom the ultimate 
decision rests; whatever nuv be his opinion as 
toits woith— N. w r Jl A’U a 10, pnni 33, 
p 2J3 

28. Appeal in Police Cases. — If it is tonsideicd 

idvisiible to appeal against nit ordci of acquittal 
til a ease whcic a Police olheer prosecutes m his 
cijiacitj' of gcnti-al prosocutoi on hehnlf of oral 
the instance ot Ins own deiiailment, (he pioposil 
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fo api'cil sliouM III* siiljiiiiltcd to <>o\crampHt I «itUer caic* tlirouprli the hcjd of the department 

thronsh the Iri'^poctor tirnci il ov liia Deputy , m j toiiecrncti— Piiuj R. A O. Cli. XXIV. p 377. 

418 An appeal may lie on a nmttcr of fart as nellasa matter of law eveept nliere the 
.Xppeal on wlnt matter- admw- ''J !“*?• appeal sliall lie on a matter 

sihlo. of law only 

I^ipJnnntii>i >. — The .illc 2 :(<l «e\*'rif\ of a sentence skill for the purposes of this section, be 
deemed to he a matter of law 

frt //*e vorf/oH.— Section 418 of the said Co»lo sh.all be re. numbered section 
tlf> (J), and to tlic said section tbc followinff eubsoition shall be added, namely — 

"{2) Xotwithstandini* anythin? eontamcil in snb section (/), or in section 423, sub-scction (2), when, in the 
case of a tiial by jury, any person is senlenced to death, am other person convicted in the same trial with the 
person so sentenced, may appeal on a matter of fact as well as a matter of law.” 

Kotes. 


1. Scops of the Section -The proaisions of 
S. 418 show that tlio section is applicable to 
appeals by Local Government as;ainst orders of 
acriiittal os well as by convicted persons a^amst 
conviction and sentence — 10 C. 10^ 17 C P. 75 

2. Principles of the Section— Tins Section 
pivoa finality to the verdict of a jmy, where 
therein? been no error of law or misdirection, 
and when the Jiidsfo Ins concurred with the 
majoritv of the jury. [Rat'-lO] The provisions 
6f S 423 clearly show tliat an appeal n?amst an 
order of acquittal in a case tried by jury must 
he supported on a ground, which is coicred by j 
R 418 of the Code, which provides, in case of | 
trial bj jnrj , for an appeal on n mailer aj fnio 
ctily When the l/ocal Coiernment applied to 
the Iliffh Court under S 417, asralnst an onlcr 
of acquittal, upon grounds all of winch raiseil | 
qne«tions of facts, tho High Court rejected the | 
application [IOC 1029] 

3. Reason of the rule — If the High Court were ■ 
to go into the evidence in the case and decide | 
the question whether the comiction is right, 
it would be siibstitntiag its own decision foi | 
the verdict of the jurj who have an opportunity ' 
of watching the demeanour of the witnesses ami j 
weighing their evidence with the nssi.stance which I 
this affords,— 21 C Oo'i 

4. S. 418 does not limit powers under S. I 
307 — The clear provisions nf S 307 arc not 
111 any way curtailed or cut down h\ this section I 
and It is open to tho High Court lo go into the 1 
facts in a case referred under S 107 Supra — 9 ' ^ 
t20 

B. Appeal hoard in conjuction with a re* 
feronco under S. 374 Cr. P. C.— it is not 
open to the High Court in an appe.al against a I 
oonvietien in a trial by jury to go into facts and I 
the appeal mu«t be limited, as pointed out in [ 
fts 41S and 421(d) to points of law, not with. [ 
stindmg that tho appeal is heard along with a 
reference under S 374 in the case of & co-accn«ed 
[2 C. X. 4'> Bat eee 1*1 W. R 57] 

0. Meaning of the expression “whore the 
trial was by jury.” — ^The worls ‘•wterr the 


trial was by a jury" in S. 418 Ci.P C mean 
“where the trial in /net Hn« by juij” nndno^ where 
the trial $hould hare been bv jorv — Per Jeniia? 
r/ m 25 B 6S0 (F. B.) ; Sre2rC 690 25 C 

5S5 3 C 765 [Per Jfiffe/ J]. 

[Note.— The above view i? by no mean? the goner, 
ally accepted view. Tlic effect of trying a case 
winch by law should Imre been tried with tho 
aid of assessors, by a jury i? according to Chief 
Justice Jenkins, to invest the trial with finality 
so far a? pure questions of fact aro concornad. 
The opposite standpoint may bo thus enunciated 
m tho words of oiou’i J “In a case tried bv n 
jury which ought to have been tried with tho aid 
of assessors the Iligli Court cun ditpete of the 
appeal on theeudenee and need not restrict itself, 
as it would have done had the trial been held 
with a jurj to question? of law" [18 W. R C9i 
SeenUn 24 \V R 30 3 f 765 Rat 9G1 CM 

J U] 

7. 'Where the jury convict tho accused of a 
chargo triable with asaesBors.— The effect 
of S 23S (<Mpm) IS to invest a jury tryin^an 
offence triable by jury with authority to tmd ns 
,in incident to sach trial, that certain facts onli 
arc prosed in tho trial, which facts constitute a 
minor offence, and return a verdict of guilty of 
such offence, though it may not he triable by n 
jurs Tbc Session Judge may thereupon record n 
judgmentconiicting the accused of snch minor 
offence although he is not charged with it ■ • 


Iberefore au appeal mil lie 
unit/ OH a point of ln\r Pei 
[fleanoii J Contra ] 20 51 

See SUM 2i.}(V) 


I from such Judgment 
Dhathijam Ayijnriyiir J 
211 tC L 40*.i Hut 


[Note,— Bui where some of the charges tried are 
triable by assessors, the opinion of the July as 
regards those charges should bo recorded as the 
opinion of assessors and the appeal will Re on 
matters of faetatsvell, to far as those charges 
are concerned— Jee Rat COO ] 
roirerj of the AppeHate CoMrf. 

8. (I) Power to go into evidence.— In an 

appeal by Coveniraent from an acqaittal br a 
verdict of jary, the High Court can alter tBeh 



7 06 


ptririos ot Apl'Clf- 


[Sec. 


viTilict oiiK if it of Oinniuo tJp>l it n rjronroiM 
oiMii" toil tiiHcliroction 1>\ tlif* Jiiclifo or too 
inisundorst incline on llio ji irt of tlii^ jury to tl»o 
Ion (nid ilonw Jdjii Id tint fji''’ jtnfojiro. 
ccert iiniler R infi'i In onlor t<» net uniW 
tint section .onO to ilctcriiiinc* if tlie \pnlicl I? 
cnoncoiis .mil if so vlnchof tlio j>ottpr« gnen 
iintlei (23 tlic Iliirli Court sti.niM Ptonisp, it m 
. ili«oliiti Ii ncco'^irj for it to j.'o into tlie ficts 
.me! tn (otmdci Hio mdciicc in tlif r.iie Itefore 
pas'iiifr ouliis in it— JW r>r»i(« J in 30 M 1 

9. (2) Whv the evidoneo may bo looked in- 

to. —\ii aii|iclht» Court, in\», in tlipjiispofn 
tinll'v lull, nndoiiljteilh look at tlip euclrnco 
to see wliothci the mmlirection romplninwl of 
)n^ r HIM ci .1 nmcai rn"p of jiKticP in flii< fri»«p, 
lit, n hi'thei in spite of the misilirrction the roii- 
iictioii mill the M nlict are nr art* not justified in 
Kw a- tli'M stand, anrl if they are, then the Appel- 
I ite CoiiN «il| refuse to interfere • • Out it 

IS not I’ll ill) .Viipellate Court to look nt the 
titdr’iiee \mi!i a VII w to sec nhether another jury 
inijrht nut hirs' .irrivetl at a verditt of Foilty on 
iiiofhi'i eliirFO that is to usurp the function of 
the hir\ .ind tn suhstitiite tho Appellate Court's 
opinifin fet the rcrrtict of the Jun. — Sa A 3W 
ice 21 C ')3‘> 

10. (.3) Whoro the Sessions Judge ias refuaod 
to refer under S, 307 Ci. P. C.— The H.Rh 
Conit cniinot letcrfeie with the verdict of the 
jury, when the Sessions JudRe has refused to refer 
the ci«o under fi 207 Cc I*. C [4 M 433 It 
M 30 See 13 M 34.3 ] 

11. (1) In Considering admissibility of re- 
jected ovldonoe.— Tho wonie “in any cis«” 
in S 107 of the Evulenee Act nro wido enough 
and uiclndo enmim! trials by jury [2 B, 01 
14 J! 744 .32 11 111 (Pe, PiuscHA C J) OB 
H 33« (r. B.) ] In 2 B 01 and I C 207 it was 
held that the lii^li Court on a point ofl.awnsto 
the admissiblitv of evidence, reserved under cl 2" 
of the Letters Patent, can renew tho whole c.wc 
and determine whether tho rojected cvidcnco 
would hare alTectcd the result of the trial. Tho 
principles underlying the above rnlmgs ore 
apparently not in conflict with the porvisioiis of S 
H8 Se^25\y R .30 10 JJ 749. OB. II 358 
(F. B.) 10 B H 407 10 Jf. J. 147 (P, B.) ] 

12 . (3) Where part of tho evidence which has 
been allowed to go to the jury is hold 


inadmissible, it open to thf llieli Cunrt, in 
«pI»oaI eitlior m up holil tlio icrilict upon the re- 
maintn;; €*» idctico on the rctonl, or to f|uash the 
vcntict null order n iiovr triil.— 1‘* B 71'* : BIB 
II. 4117. 

13. Procedure.— Kvery petition of appeal in ca«e4 
tnod liy jnrj slioiilri ftato clcarlv in what respect 
the luw has lioeii coiitrirened. 31ie Court will not 
hunt throuRli the rceordi and find out the 
illccmUti if fiivy. The piitticx mu«t point mit in 
their nppenl, vvherelii there has been n depirtnre 
from the liw Uiib“<s the evnet contravention 
of iaw is rtritcd, the pctitio’i is liable to he 
rejected— 1 W. R 21. 

1l7nif (ii'c •‘itififtrrn of lair" irlthiii thr 
mefiiiiiif/ Ilf S. -US iU\ P. <’. 

14. (o) Misdirection.— The e<prcs«ion “misdirec- 
tion" ns used in the Crimiml rroceduro Cwie 


of a 2fi7 Cr' P 0 nniUs tlicrofuriJ a mfstake of 
Jaw (3 S lOi . 25 C- 230 ’ ('<>1) A. K. 170 ] 

16. (6) Misjoinder of chargos.—Sec 2> W. 01 
(P.C.) 17 C P.159. IOC P.53 I IL. C.SOIs 

ICPR. 1902 - 20 5f. 125 4B, It. 4W. 0 B. H 

723 I C. J. 475 2 C. J 018 

16. (c) Misjoinder of acousod.— 4 C. it .‘3 
C C N -JCS . J P. L. 1903 

17. {<!) Conviction based on no ovjdonoa.— 
15 W R 4C 1C W. R 19 

18. (") Omission to consider material oyi- 
denoe or a wrong reasoning for dis- 
believing it.— 7 0 . 2 Ci. 

10. if) Admission ot evidence in contravention of the 
provisions of tho Erideoce .Vet.— See C 0 217. 

30. to) IVhere material evidence avliicb ought not to 
bo admitted is odmitted and the j'nry are placed 
in possession of it, there ia an error of law in the 
trial Within the zneoning of S. 418 Or. P. 0 — 
27 B. 62G 

21. (h) The omission o! the Judge to point out to and 
c.aU tho attention of tho jury to roatteis of 
prime importancs, especially if they favour 
tbo accused— 27 B C4I 


419- Every appeal shall be made in the form of a petition in writing presented by the appel* 
Petition of appeal pleader, and every such petition shall ( unless the 

Coart to which it is presented otherwise directs) be accom- 
panied by a copy of the judgment or order appealed against, and, in cases tried by a j’ury, a 
rn|n of the heads of the charge recorded under ^section 3Q7. 


Votes. 


1 . Contents of the petition of appeal.— s« 

>oti> Ko. 13, aboVQ under S. 418 Cr. P. C A 
f/riminfl} fippeal need not be verified, [ffee 12 U. 
451 J When a petition of opponl contaiiu obj'ec- 


tionflbie matters tho Judge should return it and 
refuse to receive it till the scaodnlou* allegations 
made therein aro expunged. (22 JL J55. 15 B. 
488]. 
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^TotJp (if rve^ciitdttnu. 

2. (1) Transmission by post.— Ttip ttniwniwon 

of n jif-titioii of npiical post not n siiflidf'nt 
complnncp w itii S 4111. 1 lio pncllr** of ftwptnifr 
npprnls trnrsmiltpil b\ post, otiicrw i»o thnn nn'lor 

S. 420 jTrPsnlar 2 Writ 4A~ ■ ir> ^.1 W? ttit 
401 

3. (3) Putting a petition in a petition box.— 

1 lie word "presented” in S 419 of tlir Code means 
tliat #»rl* jvM/iort slnll be delivered to be pro)>cr 
offieer of tlio Court oitlier by tlie ni'peltant or by 
his pleader. In ord^r to ucciire this, it is necessary 
that the presentation bo made iii person tMil, 
that a petition of appeal found in a petition box 
xvas rightlv returned for legal presentation inns, 
mochas the petition might have been dejioaiteil 
there bj a third person w lio could not bare legally 
presented it — 10 M 3*4 See 8 C P 9J 

(3) iriio in(tf/ pi'cseiit. 

4. ('<) The appellant In a Criminal case has 

a right to appear and be heard by a 
Mu^tear .— (1 U. 14 : But See 4 8. 10'> 

6. (6) Presentation by person authorised 
by appellant.— A petition of Criminal appeal 
mav be presented by any person oiit/.ori«erf by tho 
app'ellant to present it —I M 304 1 f> B 14 
Bat V). 

6. (e) Pleaders Qumastah.— where n Vnbil hnd 

signed ft petition of appeal, having Wen duly 
authorised by a T'elnfdtnomeA, the presentation by 
Ills Humafla was hdd to be sufficient— ((Dt) 
S Weir 409]. Presontnfion by r/eo'ier'n eferi Is 
presentation by the pleader himself, if the petition 
has been signed by the pleader and he is duly 
authorised {20 Jl. 87 20M. 114- 2Wcir47<> 

^Cr n.caso No 50 of '9 j • 2 Weir 470=Cr. It 
case. No 052 of 1903]. 

7. ('1^ Prosontation by a person •who is not 
the pleader’s clerk. — A pleader is not corn, 
potent to present an appeal through a person who 


is not his clerl nnd oior w ho«e conduct and action 
lin has no control — 21 M. 11 1 ' 

8. (e) Presentation by a pleader for one of 
tho three appellants. — Where a memorandum 
of Appeal was prepared on behalf of the three 
accused and signed h\ thevr pleader, ita preseutn- 
tioM lit anntlier ideader who lield Vnlnlafiinmnli 
lor one of lha three nceiisi d onh , was considered 
n jiropei presentation — {'97) 2 Weir 470 

9 . (f) Uolatires of tho accused.— Wlien a pn- 

aoner IS m jail. Ins petition of appeal, if not for. 
mrardeil by tho officer ui charge of the jail under 
S 42M). can bo presented under this section only 
by Ills pleader, wlioso appointment must be in 
writing signed by the prisoner tvliore signature 
must be attested bj the Superintendent of tho jaif. 
If this attestation is wanting, the document 
should be sent to the Superintendent of thojud 
for verification L’liaathonsed petitions of appeal 
presented nn behalf of tlio prisoners tn jail by 
the relatives or friends cannot legally bo reco"> 
uised— C r C'l Cl' pt II No 44 “ 

10 (g) When tho same pleader cannot act for 

both acensod.— Two persons each of whom 
made confessions exonerating Inmsolf nnd incri- 
minating tho other were both convicted, otid 
ajipealcd from such conviction through of one and 
the same pleader Held that in this caso it was 
improper for a single pleader to present appeals 
for both the piisnriers nnd to represent confiic- 
tingiolerc8ts-13P ll 1890 

11 . Copy of Judgment.— It is m the discretion 
of the Appellate Court to admit an appeal nn- 
accompanied by a copy of tho judgment or order 
appealed against, where injustico ma> icsult from 
n too strict insistence on complianea with law. 
(5 n B. 704] A copy of judgment supplied to 
the prisoner in Itis own langoago under 6 371 (1) 
IS sollicient flint 82] In cases trie4 by jury, the 
copy of the heads of the cUargo to the jury given 
under S 371 (21 supin is ennivalent to judgment 
il3 w. R 50]. 


420- If tl'G appellant i‘a in jail, he may present. Iiis petition of .appeal nnd tho copies neenm- 
p.'inyintr the same to the officer in charge of the jnil, nJio 
sh.iU tlierenpon forwntxl sncli petition .anti copies to tlie proper 

Appellate Court. 

Notes. 


Procedure when appellant in jail 


Scope of S. 420,— S 420 is not derogatory to 
tho rule laid down in S. 419 The latter section 
applies as much to a prisoner in jail, ns to any 
other appellant, and requires that the petition 
shall be prepared in a certain form, while S. 420 
is only eoneemed with the question of present*, 
tion of nvpeal from jail — Per ilnhinoml J. in 13 .1. 
171 (P.B.) 

Pacilitics ahotUd bo provided to priso- 
ners for making appeals.— Kvery faeibty 
should be allowed to prisoners to enable them to 
prepare their petition of appeal, (««eh as pen, iwk, 
paper and even a writer) [13 W. B. 69J. The 
fullest opportnnit.v should be given to pri«oners 
tn execute rnlainfBaiHoi to whomsecrer they 


please, and without reference to the mode in or 
bo indueneed 

■ ■ rules framed 

• I.\' of IfiUf, 

appeals and 

petitions from prisoners snd their communications 
with their friends" See flovt of Bengal Not No 
2031 dated IG C-70 

3. Xiimltation. — Under the provisions of 8 420 
Cr. P. C. the presentation of the petition of appeal 
by tho appellant in jail, to the officer in charge 
of the jnil is e<juiva!ent to presentation to the 
Court, so far at the requirements of the Limitation 
.Act are conremeJ.— 9 if. 258 ; 29 P. R IS90. 
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lie 0i»(’o<t'il tif under tlii’i socfion— l!l Cr. 223 . ! 

10 0 N’. cxxxv . Rat. SMC 

What is meant by “reasonable oppor- , 
tunity of being hoard in support of the I 

petitioa.—S. 421 requires that no appeal pro- 
Bented »in<\er S 419 elialS be disTnlssed unless tbo 
I appellant or his pleader has had a icasonablc 
' ‘ ■ ' ■ ■ ’ ■ ' the same 

reason 
Adrocale 
ippcsl on 

■ C 385 

I 11 11 . o'j j iiiiere me ier\ ninmeiii that a 
petition of appeal was hied, the Sessions Jni)^ 
called upon the pleader to sapport the appeal, and 
summanlj rejected it under S 421, without hear- 
inff the pleader, tcliere lie »oid he was not prepared 
Ihhl that the pleader had no reasonahle opportu- 
, ' nitr of heinj lieanl — [30 C. 385 See C M. T. 
109] 

■ ?Tote. — Ileforc an 8|ipenl pre«entod under S 
119 Cr P. C. can he stimniarilr dismissed the 
• ppellnnt is entitled to a reasonahle opportunitj 
f bcinjj heard in support of his petition There. 

, ore when a petition of appeal is adjourned to 
■ oother date, notice of the adjoarnnient should 
e giren to the appellant SO Cr S7t (Pat) 
.00 385 • Rat 703 3 Weir 472 C >t T 309 
*00) A K. SOJ 

" ‘ r ' ' ’ plea. 

District 
in sup- 
records 
it hear- 

' f the applicants pleader a second time IMd 
it as the case was nercr fixed for hearing under 
123, the Magistrate seas not under anr obl'ga- 
, n to giro the pleader a second hearing— 2 
• 39. 

ght of reply.— ^ 421 of the Cnmi Pro Code 
s down that the appellant in a Criniinsl appeal 
iis pleader should Iiare a reasonable oppor- 
ity of being heard in support of the appeal 
1 must be taken to include the possible right 
. replr, if necesgan —38 0 307 Cr Her Xo 
' of 1900 

plications under S. 195 (6) Cr. P. C. — 
application under S 195(C) Cr I’ C for the 
cation of n sanction for prosecution, is made 
TIC of appeal, and under S 421 Cr P Coile 
1 nn application ought not to be summarilj' 
ted, nithnut giciiig llie applicant a reasonable 
■ ScoDa.,. rtiinitv of being licnnl in support of the same 
-N 2 IS 

•ppliei; 


7 . 1 - 

tt 

%Ill 


•'PP.1I.I.C, 


"'her 


'ht of Counsel to refer to certiScd 


12 . night to bo roprosontod by mukhtoor— 

AMukhtcarcan only plead with tho permission 
of the presiding oDieer of a Criminal Court — I S. 
195 

13. Appeal disposed of in Chambers.— A 


14. An appeal cannot dismissed for de- 
iatllt. — An appellate Court, can dispose of an 
appeal if the appellant is not present cither in 
person or by pleader. [*cc 13 A. 171 (F. B.). 
3tahmoo<lJ disrcnfin^j But It Cannot be 


question of admission or rejection to be deter- 
mined by the Court on the papers, and tlic Appel- 
late Court 1 $ bound by S 421 to pemso tho papers, 
tho appellant is not bound to appear n sccoiicl 
time either by counsel or m person Rat 739 503 
l2Cr. 4S1 6X7C 21 P K 1K90 12CX. 218 
14A. Distinction between an appellant and 
a prisoner under trial.— An appellant is not 
precisely in the same position before an Appel- 
late Court as ho is before tho Court trying him, 
but must satisfy tho Court that thero is sudicient 
ground for interfering with tlio order of conric 
tion Uno sufficient ground IS shown, it is the 
duty of the Appellate Court not to interfere. — 
5 A 38C Dut See l\ 0 L 25 23 C 3(7 
18. DifTorenco between appeals proaontod 
under S. 418 and Jail appeals.— Tho pro- 
viso to S 421 IS limited to appeals » hicli hnro not 
been presented from jail Therefore n man m 
jail, whilst on tlio one hand, lie has tho pririDcgc 
of sending his appeal in the manner nhioh 8 420 
prescribes has not on the other hand tho privilege 
of insisting tli.it ho should ho heard or e\cn his 
pleader, if he retains one, after sending up au 
appeal from joil — /'cr Mnhmon'l J id IJ A 171 
(F. B.) Cow 2 Weir 472 

16. Appellate Court can direct appellant to 

be present in person.— If nn nppellsti- Court 
thinks it necessary, for tlie purpose of disposing 
of an appeal, to have a prisoner before it, it Ins 
the same power to direct that be slionld in- 
brought before it. as a Court of fir^t ui'-tsnce li.is 
when m pursiiame of tho direitioii of nn Appellate 
Court, It takes further evidence in the presenre 
of the prisoner— 2 U'eir 471 13 .V 171 (17k) . 

Uut .cr Kat 22 

17. General notice insufDciont.— A g'-neml 
iuitu.c jKistciX tn a Sessions Court that «p|>e i!« 
will be heard fur admission only on the first 
Court dar next after pre«enfiitioii, is not in rom- 
pli-intc with the provisions of tin- section The 
Se«sionN Judge sliouM hx a tiiin ns ilinclcd hv 


-It the 1 earing of nn njq-rnl under S 42I,r<mnsrl 

for the iinpellant w is rntitleil to refi r tn errtiliect ' *-i i.nori •iiiinming .in npi«-il. Dies 

c..].ies of till- esiditiee — 11 (* C rtl'ii) vIiriuM have a wi, f* ( Wi C J 
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18. "When notice to appellant in Jail may 
bo ^spensed with.— Tlic pnicttcc «>f Romlinjr 
iiotito to jiersotis wlio }iii\e linnsni»Uc<l criminal 
:ippr,>ls from jail ma}' 1)0 i1ifcoiitinHC<t, vflicn tin* 
Appoll.ito Court coiisitli-rs jimml of tlic 

petition of appeal and jiid^'inciit, that tlierc is 
not suflicicnt friounil for intf rfcriiip. .and resolves 
to reject tliu appeal sumniiuily — JI If C. Pro 
lltii Novr No« 3327 and 

t,D. Effect of summary rejection of appeal.— 

An Older of rejection of iin appeal made under 
S 278 (— S. 421) IS hiial and therefore, not open 
to review. It is clearly an order made by an 
Appell.ito Court in appeal, iind it seems inim.iterial 
whether such order is made hoforc or after’ Hic , 
pipers aro called for [V 11 101 • 21-1*. 11. 1817]. ' 
Hut an order of summary rejection of .a Criminal 
ap))cal docs not amount to a jud;rinint, uitliin 
tlio mcann" of Ss, 307 and 424 Cr P. C lO C P 
24] It is not open to tUc .Ippellatc Court while 
summaiily disposinp: of an appeal wmlcr S. 121, lo 
alter the conviction [2 IVcir 47.» 1 2 Wcir 47 1 
Hat 301 3S4] It cannot enhance the sen- 
tence aftc; summarily disposing of tho nppe.al.— 
[Hat 74] 

20. Summarily dismissal by a High Court. — 
A judgment bj a single Judge of the High Court 
dismissing an an appeal under S 421 Cr. P. C. 
is an order made in a crimnial trial and tlicreforo 
no appeal lies from such onlcr under 8. 15 of 
tho Letters Patent — 1 IVeir 78S a 

21. Power to rehear appeal wrongly dis- 

missed in default.^When an appeal has been 
rejected without hearing the appellant’s pleader 
because of his default, and it is attcnvanls proved 
to the satisfaction of tho Appellate Court that 
an adequate escuso has been made out for the 
pleadcr’i non-appoarauce, it is open to that Court 
to rehear the appeal on its merits— 7 M H 
(appT) sTix 6 N 76 10 0 .7 80 • Hut 

4 D 101 . 24 P H 1887 - Ifl 13 7«. I.Vote 
No 14 above] 


t Sec. 

22. Order under this section subject to 
revision under S. 439. — Wicre tlie Fossions 
Judge simiiu.mly disposed of the apiieil, the 
High Court finihng tint flic cridtnee on which 
the comictloii was bi«orl was insullicient, set 
aside the coniiction and luquittcd the accused, 
iBSfrxtf of jruuinitinn 'hr upjic.if fir o icheaiinij 
on the tnrrilii — 10 0 X. 41G : Sre 10 O. C 309 

23. Admission of oppoal of one accused no 
bar to action under S. 421 with respect 
to apnoal of co'accuscd. — Tlio law gives 

to the Appellate Court tlic power of summarilv 
dismissing an appeal upon going tliroagh the 
Judgment, if the Court is s.atjsiicd that there is no 
aulKcient rcsson bIiowii for its intcrforenci . The 
fact that the Court admitted an appclliiit's appeal 
does not affect his order dismis'in" eummanlj 
a CO apjielliint’s appeal — 5 0. X 332. 

24. Record of reasons for summary dis- 
missal. — Sec Xotes under Ss. 307-370 : 
Stinimary dismiss il of appeals (S 421 Cr 1’. C) 

Notes Xo, S7-S9 (p OoSntoic) 

25. Appeal barred by limitation,— \n appeal 
presented out of time, without sufficient c.sii«e 
being shown for-the delnj, may he rejected as 
time-barrod without hearing the appeiiant 
S 278 (-421) docs not apply to such appeals — 
(75) Rat CO. 

26. Withdrawal of appeal.— A petition of appeal 

Tuny be withdrawn after presentation A Jiulgo 
acts wrongly in lejeeting the petition of with, 
drawal and onlinncmg tlio sentence, [j C L. 372 ] 

[Note . — This casewas distinguished in 6 0 T. 437 
(4^) In the latter f.ise, the petition was pre- 
sented fit the fad iiioiiifjit after the Court had 
already perused the record and had the evid- 
cnee read to jt It was held that the petition did 
not preclude the Appellate Court from dealing 
with the appeal on tlic moiits ] 


422. If tlio Appell.ite Couit does not dlsnit.ss tlie .ippeal sommarily, it slmll cause notice to bo 
Notice of appeal ' i*’ il'e appellant or liis pleader, and to '•ncli officer as t!ie. 

Local .fSolemnicnt may apiioint in tliis behalf, of the time and 
place at which such appeal will bo beard and shall, on the application of such officer, furnish Inin 
with a copy of the grounds of appeal , 

and, in cases of appeals under section 417, the Appellate Court slmll canso a like notice to be 
giieii to the accused 


Notes. 

Meaning of “Notice.”— Xotici. is .■ warning 
to a party to a fi« to en.ibla him to resist a 
possible result, that is to say, not mcic infroma- 
tion that that which is threatened will or may 
po-siblj happen in i matter, m wrhhh he is 
concerned, but also that he cau avoid such result 

if ho takes jiropcr measures lo do so 13 A l7l 

(F. B.) 

Failure to servo notice — a material error, 
n hero an appeal is disposed of under Ss. 422 and 


423 of tlie Code, notice to the appollaut is obli- 
gatory under S 422 [(07) 2 Wen 475: See Hat 
SRlI] tVhero a Magistrate dispooed, of an appeal 
before tlie day fi-ced for nn adj'oinned liearinir 
and without giving notice to the appellant or hi® 
pleader held fhut it t'o® a niafcnal crioi inp't'- 
ce,lurc I (S2) 2 AVcir 475 ] 

3. Notice must be served.— s® 152 and 42.5 
Cr. P. C mahe it ifNj'fii'h'c on tt crimina! Appel 
late Court to hear tho appeal at tho time and 


NOTICK Ol' APtBAt. 


711 


2 ] 


jilace II nni'il m llio iioliic uf iijijical ismieil l»r it ; 
and a linniiK of wliicli 110 notice linsi been Rircn 
IS illeiril — j N. 7C . Itat f>Cn 
. S. 422 applicable to appeals under S. 
250(3) Cr. P. C.— In ca«c of njipcals under S 
2o0(3) Cr. r C «lm.li i'ro\idea tlmt tliere sliaH 
be nn apiieal from an order under that section, 
it IS nccessarj to jjire notice of tlic appeat to tlie 
accused, as lie is tiio partv prejudiced if tlic uppral 
be nllou ed, and the order for compensation res- 
cinded. — 19 jr. J 130. 

i. Complainant not ontitlod to notice.— 
IVIicro nn appeal by an accused is not summarily 
dismissed, See 422 of the Cr P C does not re- 
quire that notice of the appeal should be ^iren 
to the complsinant. It is lion ever, the practice 
to pive notice to the complainant as netl to the 
District Magistrate in a case instituted upon -i 
complaint, but f iiliiro to give notice to the com 
plaimnt docs not furnish a ground for intcrfei 
ence in revision —14 N. 131 [33 M fcU /I ] 

\ Notice of hearing to appellant in Jail.— 
It the appellate Court decides to proceed under 
S 431, it 18 not legally bcund to give notice to 
the appellant nor is it gcnemlh necessary to do 
BO When tlio Court means to pioceed under 
S 423, the law requires tlmt notice shall be 
issued to the appellant, and the intimation given 
by the officer of the jid when forwarding the 
appeal petition is not sufficient for this purpose — 
Mad Cr Rules of Practice Xos 2C4-2G3 
h Notice to Railway authorities.— tn all 
appeals from sentences passed on railway servants, 
notice should be given of the time and place of 
hearing the appeal, to the Head of the Ilailway 
administration concerned as well fls to the Dis- 
trict Magistrate — Punj Cii Mo 17 of 1S94 Oulb 
Or Dig p 27 CP Ce Cii pt 11 No 43 
3. Notice to pleader.— The section mahes pro- 
vision for notice to the pleader, Cndei the older 
Coilcs- [5ce e y (81) 10 C L 37 7 P R lf!S3] 

It was hfll that the fact that the appellant’s 
idoador is present in Court, when an order ad 
nutting an appeal is jnssed will not save the 
giving of sejiarate notice to the appellant Since 
8 279 (=422) Ivys down that the notice w to 
be given to the appelHnt, -s substituted notice 
to the appellant’s pleader or mukhtear is sufficient 
[Con 4 S 195 G B 14] 


trivcntionof the provisions of Ss 422 423, that 
the aeijuittil should be set aside and tint it 
should be reheard — 2 tVcir 474 
0. To such officer as tho Local Govern- 
ment may appoint in this behalf.- Notice 
ehouia be giien (o the ofliccr, if nii) , npiNMnlcd 
bv (bivcrnmcnt in this behalf n« lud dtnvn 

lu this Sccti.m — [k”' M I*!"] b> U.i.b.ii- the 

utliccr IS the riiblic IVusecutcir m cn«o of A|<)>eals 
to the Sessions Court ntid the High C.oirt 
[ff 5f »7 <7or. lSS7rt 1 p 30] The District I 


Hagistrato is the jirupcr person to direct whether 
there should bo a formal n]i|iearancc in support 
of the consictiuii [(5. O. No 633 J dated 24 3-87] 
In Benffiil, tlio Legal Rcmcuibranccr is flic Public 
Prtisectttiir so far ns the High Court is concerned 
[Caf t«<i2 30 G.’SG • p 783] In all other eases 
the notice should he given to the District Magis- 
tmte— [Sec 7 C N 60 Cal (lai 1863 Pt. I. p. 
1200] In Bombay, District Magistrates should 
bo served with notice [See Domb f7oit f7ar 1883 
Pt 1. p 182) The same also is the rule in the 
Punjab I See Punj Onz 1883 Pt I 5.3], in Oudh 
[Oudh Cr Dig p 27] in the Cciirrnl Proiinccs 
[C. V. Gaz 1883 Pt II p 101]. 

Note. — 111 Jladras In Bailteay eagcn notice should 
be given to Agents of Railway companies [G. O 
No 1607 JudI 7-9-91 ] in t'oresf cn'Ca to the 
District Potest officer [G O No 433 dated 
2nd Uiircli 1S9G] In tho Nilgiri District in 
cognisable cases notice should be given to the 
Prosecuting Public Inspector and the Assistant 
Supcnotciideot of Police- G O No 1G14 dated 
7-8.95 

11 . ContODts of the notice — In every case m 

which a ibiy is hxert for the lioaimg of an appeal, 
an order h^ing the date should distinctly state 
whether or not the hcarine is to bo under 5 
423 «N/r«.to distiuguish it from similar orders 
under 421 Sitpia [See Punj Cn Ch XVIII. 

{> 289] Ss 422 nod 423 Cr P C make it im- 
perative on a Criminal Ajipellatc Court to hear 
the Appeal at the fime mid phicr named in tho 
notices of apjieal issued hy it ami u hearing of 
which DO notice has been gixii i< thcreforo 
illegal [5 N 7G] It is not enough that the District 
Magistrate has diicctcd that an ap|ical to him 
will be heard in the muntli of Jiiiiiari, the 
particular dite ot hi'anug lieing oiiiitled* The 
appellant ought to be iiitmimd rif the prui*e 
dite oil which his appeal will bo hinrd and the 
Judge IS bound to hear it i>n the v,iiti vu lix<.d 
(’61) A N 4G SvciM n 2 MV 11 (/>] 

12. .Mode of servico- when the appilhut in u 
criniinal a)i|Kai cannot be fmiud at the nddre-"* 
given by him, thi notiu of hearing of the appeal 
<hould be left at 'uch atblri“-s [Rat Sb'l] 

13 . Notice should bo posted at least two 

days before tho date fixed for hearing- 
In the case of an appeal presented under S 419 
KHpiii there shall bo posted u], in the Appellate 
Court in a placo accessible to the public, notice 
of the day appointed for considering the petition 
of appeal • • • iwq days at least before 

the tUys so appointed unless the appellant or Ins 
pleader consents to a shorter notito or to dispense 
with a notice— Bomb li C Cr Cir p 42 

14. Fresh notice must bo given if tho placo 
of bearing is changed.— U'h< re a Court 

issnscs notice to the agent of the accu-ed, it 
ought not to hear the appeal al a dij^ereiil plarr 
without giving notice of the same to such 
agent [7 1* R 1891] wlierc tlic notice direct'd 
the appellant to appear ot t! r lieadqiiartri-*, 
and on date fixed, the oflieer before wliom he 
was directed toapi>car was ab«ent . AeW— tMta 
gencrwl order issued directing the appellants 


[•OVreK of Afl'KLl^Tfc tOUiil. 




t See 


follon Iiini (the oHicit) into cami» was Improjirr. 
A fresh notice fitmff a fresh date eliouM hare 
Lceu jssuied~tll I’ It JSX>5j-ir. It IftOO] 

16. Appeal canuot "be admitted only for a 
limited purpoSO.~A rcstrictoil onier for 
admission of a cnniinal appeal is not coutewplateil 
liy S. -122 of the Criminal I’roccdiirc Cwlc and 
must be doomed ultra tire* Therefore where an 
appeal was admitted for the consideration of the 


a21(Cj«)] Kreept wlicn there are express words 
as in S*. •112, ilfi, the Cr I'. Code liocs not pronde 
for an njipeiiJ for the Jimiicd purpose of rancwlnj: 
on!j ft part of the scn^ciicc. The nppclhnt has a 
right to be beard fiillp on the merits. — [Rat. t2f)] 


423. (-f) Tlie Appellate Couit Mimll tlioii semi for tlie tvcoiil of tin* if such record is not 
Power of Appellate Oonrte jn li.s. ••ilii-iiili' ill Court Atler iieraei'iio .iiel, recDnl, nniJ liean'ii" lie 
posing of appeal nppell.iiit or In- pirndt'r, if Ijt appear-, niul the I’nblic Proseentor, 

if lie appears, aiuK m cn-e of iu« appeal niitlei' -cettoii 117 tlie acew-ed if lie appears, tlie Coart 
may, if it eoii-icievs tii.it lliei'e k ii» sallu'ient ^ruiiml for iiilfrfer.pg, tlie appeal, or may — 

(«) ill an appt'.il fnini .m ortlei* of .mpiittnl, rever-e siicli oixler niid (lirect tliat furllier 
inquiry be tnaile m th.il tin- lUTW-ril In* icdm-sl oi* comfiiittftl for tihil, ii** tlir rn«i’ may lie, or 
iiiid liini I'uiUi .iml j'a— vi nteiiee on liiin :ireoixliii:r (o Ian 

O') 111 ,in itpptiil ficiiii u coiixirtion. (I) l•c•^el-c•tlle^iluIllt^a^l(l^e»tem•c,HU'lacqu^^OI■tlJ‘:■ 
tliavyu the an UM il m* (irtler liini to be i*eti't*<l l».j a Conti of rnmpeleiil jnri«{llclion suboitliBate 
til -ucl] Cniiit III* toinniittwl for tiial m (2) alter tin* fiiicliiif:, niajiifiiiiiiiig the frentcoce, 

or nith ot nitliuiif ulteiiinj the hiitlm" lednre the -ciitcnco. or (3). with or witliout such reclnction 
tiuil with in withimt .iltenng the' fmiliiig’ alter the iiatiirc of the -tnitejice, h»l, subjeel to Die 
pfn'M-Km- id sfrtuiii UlU -iib*-ecti«>ii (3), not -o «- to fnliniice the s.inie ; 

(r) in iiii iippi'iil fiijin niu other onlei*. altei oi ic»ei-e -iieh order . 

(if) la.vke liny .iinendiiient or am « ons-rqiiential or inrHlentii) order tlmt nriy be jn-t or 
JH oper 

(y_) Nothiiij; herein contaiiienl -hall aulliori/e the Court to niter of ret ei -0 the teulict 
of a lui j , uiile— it i- of ijjmiion that -nrh xeidict i- emmeouv <u\mc: to a mi-duvetiou by the 
Jiuliye or to n JinMUiilei -taiidiiii.' on tin jurl of Ihejiiri of the Ian as hud dni\ n )ij liim 


ARRANGEMENT OP NOTES. 


42.1 ^s 271, 272pam3»ZbO, 2S4, 29y paraa (IS72) s.+l'i(l&Gl) 


I The Appellate Court, its powers Tone- j 
tions and limitations. ; 

(1) riiwm 

(2) riinctions ( 

(j) i. imitations | 

II. Duties of the Appellate Court. | 

(1) Appellate Couit bound to peruse record. It | 

caimut dismiss for default | 

(2) Duty til consider endence 

(dj Court bound to comply with Ss 424 and 3b7 ! 

Cr D C I 

(•I)^ticssions Court aiiould not refer appeal totl.e 1 

(^1 ■ k mere 

(s: 

17 

III. Procedure. 

til niv'bt (it audin^v 
(2) Duty Ilf Appellnrit to m ike out Ins cft« 

(It) I’riici'ibire in the Cmtrl <if Appeivl 


IV. Procedure in appeals against acquittal- 

(1) General Rules of rractiee 

(2) Onlers « liicli in ly lie pas’-ed unilci sub cl (b) 

(d) Pioceduie in appeal from acrjuittal in jiir.r triul- 

(i) Protedure in appeiJ from acrjuittal in trials by 

as«e»TOr8 

(3j When tlx High Court should not /nterfere 

V. Orders in appeals against Conriction. 

( 1 ) .Mtar.itinn of tindiiir 

(2) Uctrinl 

(t) Coinniitnii lit for tj I il 
(-() UedsK.Dw ft? Witenci . 

(5) .\Ueratioii of the nniure ol the sentence. 

(»!) Acqliiclnl or (li'tliarge 

VI. Order in respect of a person who has 
not appealed. 

( 1 ) tlif Hiu'h Coiiit 

1 (2) Ko Court iiflii i tliaii Iltjrli Ciiuu can ile.il « I'b 

\ tbrinsf of a iutsoii \i1ioliss nut njipude^. 

' (.1) PjcHeiliiic ulien '•nbiuilnnie iippellnti Court*' 

ihtuk 111 it iiiti rfc'i eiice is e.illi d lor. 
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23 ] 


II. Enhancement of FOntencc. 

(0 I’raa:.-. 

(i) Clian/e of I,n« 

( {) Wliat aiiio int« to cni.aroctn* nt 
( 0 What n..; nmonnt to ciihanromftil 

TI. Consequential and incidental orders. 

(I) Scope of v. 423 («)(<!) 

(J) IneiJoRtal enJor^ whir'i mar nr mar not 
pa*«cd. 

;x. Interference with the verdiet of the 
jury. 

(1) ficneral RnVa of Prartire. 

(2) What amoanl* to riii'lirrction. 

(3) When the Hijh Goart will or will not interfere 

(4) .VppoaU to Pn'rr Ci*a"ril. 

X. High Court. 


XI. Miscellaneous. 

(1) S 4S{ ajipilM to i>roccct]jn.'« uii'Ier .S. 273 {^) 

(2) Onlcri nnrjcr S M2 Cr. P. C. 

(1) S .71** doci not control the application of P« 42r; 
and 4-7* 

(0 Al/itemcnt of appeal. 

(j) Appeal from onlcrs under .S. of the Frostier 
Crimea Rc^olstionr. 

(0) Appeals from orders by Dirtriei Ma^rlsirate as 
SapenntendcBt of Ifill Ptate« jn the Pnnjah. 

(7) Jodyc personally interested should not hear 

(K) .twarl of fine to the complainant. 

(S) So appeal frora conriction hr Deputy Comtai. 
»«><mer of Sontha! Per?sna« 

(1<(J Annniment f"f conriction nithost setting aside 
prf«*eedinir» 


THE APPELLATE COURT-ITS POWERS FUNCTIONS AND LIMITATIONS. 


fl) Poirrrfi. 

1. Power of Appellate Court measured by 
the power of the original Court.— It is 
a rale nnderlyiBC the whole fabric of appellate 
jansdjctioa, tl*at the power of an .appellate Court 
i« ttea«ared by the power of the Court from wbo*e 
jad^Tnent or order, the appeal before it baa been 
made This i< e'^oally to in the Ciril and 
Cnminal branches of the law of procodire. It 
ii a fandaraental principle that ercry Conrt of 
appeal exists for the parpose, where cecesaary 
of dginz or casain? Ut be done, tldt which each 
Crart sab^inate to its appellate jantdiction 
shonid bare, bat has not. done or caused to (s* 
doae and nothiBff farther. Therefore, the jori*. 
dietin in appeal ii eccci*3nlr hmite*! in each 
case to the fame extent, as the jansdiettos from 
which that fiarticalaf case cones Where there- 
fore a Cnminal Court alt»r* a sealeBc* of itnpn 
sonnent into a sentence of fine, it cannot inRict a 
fine beyond the naximatn which coaid har* been 
irapo*^ by th“ Erst Coart — [7 N. 193] .4n 

appellate Coart Las power to iiast an.r senten'w 
which the Court of tirrt instance coaid bare 
passed C I H ^*3 

2. Distinction between the powers exer- 

cisable under cl. (a) and cL (b).— ^ 42S 
Cnm Pro Cod», d<£-es the powers of the 
appellate Court and in tlat section a clear dirtier 
tion ii clrawn between tb" powers which nay 
be eiercise<l in an appeal from an order of 
acquittal and in an apy>eal from a conriction 
tVhere two persons are tried by a Masistrate, one 
rf whom was ac'juittM and tie other conricted 
ardtheconnet appealed. /eM that the Sessions 
Jod^. in dmlicu wi'h the appeal. t.ad no jun*. 
diction to pass anr or’ler which aSecte,! t’e 
aequittsl of tJ e otl er man * J I1S9 , 

3. Power to dispose of appeal in the ab- ’ 
senes of the appellant. — ^The lic-itation 
which s 4SJ prorides i« that the appellate Coart, 
hw'ore d »j>o*'rr of the appeal mu»l peru.»e the 
record, and if the apj^l’art ii p*escri cr Is repre. 
rented hr a pW !<—, tie apfe’'ict io f-ersoa Or 
hii p'eader t-"‘* V I earl. It ra-r - 1 h^ eemteBd. 


ed under il.at section that in Ibecaieof an appeal, 
winch l.as lev?*! admitted, the .Ippullate Court' 
B«dwitb»tac4in" that the record of the ca.»e has 
lieen sent for and lyrnfM by the Conrt, is mcom. 
|■etent to ili»po*e of the appeal, if the appellant 
who is not represented br a pleader is not present 
in.\. 171 (F. B.) yahr„orAj 
Hota. Per J Coa/en.— Where an appeal 

IS admitted, and i> not sommarilr rcjectetl ender 
421. tbe appelbnt must bare an opportunity 
of le^inr heard ‘loa prriper tinderttandin;r and 
interpretation of h 423. it will le seen that the 
condition precedent for the disposal of the appeal 
IS tliat either tbe appellant is leap] or at |e-tst 
choice is pcen to him to app»-ar 

4. Tbe whole case is thrown open in ap- 
peal.— An apjemi a conriction epeni oat 

the entire ca*e and the ^ppe-IUte Court beins 
«mpowere«J to alter the hridins by S 423 ( 1 ) fb) 
of the Cr P C mar reeor'l a conriction in resfe« 
of an oTencs of which the trial Court hat found 
tb< accotml not BUi't.r— lb \ J OIK 

5. Interference with verdicts of jury.— in 

tbe case of a tnal br Jorr, t'.e quei-ions that can 
be pone into by the Appellate Oiurt fie 
ccSreawJy iMirro.-- owipo.. and that Court will not 
interfere with the onanimous rrrdict of a Jurr. 
tVben in a tnal br Jury tbe Jury l-arin? been 
properly djecte*! and warned, delil^eratelj br tlcir 
rerlict eome to the ce/uclaiiou tia» the'ci^oms- 
tantial endence riren in tl e n*>; connecte,! the 
accused sstth the pnilt and conricte-1 Hm. ff.f f 

that ID the absence of ciiidirection, tfc* Hi^h 
Coart would not interfere merely on tie pround 
that the Jary had conmetc.! on cfreumiur.tial 
emdenee alone —{21 Cr. ^ (C) ]. .« 423 trust be 
read sntb 8. 41S and wl ere fac-a are in it^e 
abaolQSe finality of the rcr'l ct of a Jury ^ a 
quertioo of fact must be "iren eS'eet to'f39 K 
WSJ. 

0 . Power on reversal of the verdict of the 

jury.— One* Te-d.rt of tie jury if set ailie 

onder**. 423 (d) there if no restrimion on the 
power cf tbe appe!U‘e Court to ileal withtl* 
ose fd which I* i.as cnmp'ete s*'tia in . * 
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TJIE APl'iJtXiTE CODRT — ITS I'UVCriO.YS. 


[Sec 


tlie rmnncrs provided in tfiat Section it^ powers 
are not restricted to diroelin" n retrial. It may 
reverse tlie finding and sentence nnci ocqnit or 
di«c)iarge tlie ncciisod nr nrrler him to lio retried 
or alter the finding and niaintair tlio sentence or 
ivithoiit altering the finding, reduce the sentence. 
2 *jO*(U SeelOBIV. Wio 

7 Powers of the appellate Court in laying 
down the mode of the retrial— 

(1) Vn nppctlite Court under S. 423 (I J, may in n 
suitable rase, in ordering retrial direct at the 
same tim° that tlie new proceeilings shall com- 
mcnce nith the framing of a proper ch irjre — 
<1 \ 42 Hut S-e 4 N’ 71a 

(2) When there has been no legal decision of an 
apjieal. the .Tndieial Commissioner haapowetto 
i/'mand the f ISC for retrial of the nppc.il and it'a 

hi/ II If'/nl I'ldjment — 8K 84 Sre H C 
41'l l.i c HO 22 C an • .32 C 17H .3">C 1.33 

13 P II (S'!) V N 230 .31 P 1{. 1831 ttiit 
Cc.'32C IOC" 

(3) The Appellate Court in lemanclmg a ca*e rosW 
lentnit the oidciico to be taKcn In such a 
oiM', riio iireused pei«or. is at liberty to adduce 
^iiih iddiiion il endence ns he may desire —3 C 

I .{0.i 

8. There lo nothing in Sec 421 cl (li) Ci P C to 
limit the power of nii n]»poHflto Court to order 
n retiial— 27 C 172 7 C X..301 23 C 97*. I 

(Baiiei,. J) n C P 97 

9. The power to take additional eridence 
when and how to be exorcised.— The 
Sessions .fudge m appcnl, acting under 8 42$ 
might tnkc additional evidence or order it to be 
tiLcn bj the Mngistr.ite, buf ht >nu\i tecoul Am 
rfit^onf joi mhiiitting odilitioniil einfcure and eom- 
pK with the pTOvisiona of Ch XXY as if the 
tsXing of such evidence naa an en<iuiry An 
.Appellate Court should not rely upon matters 
uliich flie not in evidence before it — 8 M T 423 

10. Power to remand for rectifleation of 
errors. — Where one of the two Bench Magis- 
trates omitted by mist.ake to sign the judgment 
and the District Magistrate on appeal sent the 
judgment back to be signed by him. held that the 
proecdoro adopted by the District Magistrate was 
in no way Qppnsod to V'le provisions of S 423 
Or P 0—41 A 217 

11. Interference with orders of acquittal. — 
S. 439(Ii) Cnm Pro Code docs not bar the High 
Court’s power to interfere with an order of 


12. T' •' * * alscoii> 

: rt.— The 

failed to 
^nevtions 


S. 12.1(a) direct a lowcj nppellate Court to retry ai 
nppe.al wliicli was bcfoie it for determination —t 
P. W I ‘>12 

13. Power to set aside conviction of priso 
nors who have not appealed.— Tim iHgi 
Court has power under S. },)*.), to deal with tia 
case of aceiiscd persons not appealing ngain’i 
their conviction, while considering and trjinj 
the appeal preferred by the other accMed s cl. (i] 
«»f the section — iloev not in any w-iy affect th. 
jurisdiction vested in the High Court to deal witl 
their case.— .'5 C .V. 330 • II) W, It. .">7 . (')l) A. X 

t (93) A. X. 51 ! 7 P. W*. tOlO • 21 Cr. 70i (fat ] 

14. Poworjto order retrial of persons whe 
have not appealed from conviction.- 

iVherO both parties to a riot wore tried jointlj 
by a Dcputi Magistrate nnd convicted, bat 
one of the parties only having appeileJ tc 
the Distriet Magistrate the latter fpiashed fh( 
conviction And directed that each party shoulc 


the High Court. 

Held, setting aside the orders of the Deputy ft‘ 
noil ns the District .Magistrate, that they (the 
party who had not appealed) should be tried by 
0 competent Court occording to hiv, 

(•$3) A. X. 1C3 

15. First Class Magistrate. Specially empower- 
ed to heir on appeal against nn order passed 
under S, 322 C. P.— 29 C. 72+ 
f?) 3'uiK'Hous. 

76. Punctiofis of the Appeal Court— “A 
Court of Iteferenco or Appeal under this Code 
IS not a mere Court of Krror but the Court as 
•A Court of Appeal, Referenco or Revision is en- 
joined bj S. 537 in/ra and S. lQ7 of the Indian 
Kvidcnec Act not to reverse or niter the finding 
or sentence passed by a Court nf competent juris- 
diction, on accoiiat of any error, omission, irre- 
galarity, improper admission or rejection o! 
evidence, unless in its judgment, such error, omis- 
sion or iiTogtilarity has in fact occasioned -a 
failure of justice or unless independently of 
evidence objected to ami admitted, there was 
not sufficient evidence to justify, or that if the 
rejected evidence had been leceivcd, it ought to 
have larieditjie decisirm” — Per Chadiijiim Jijijungnr 
/. in 24 M. S33 (541) , 

i7. Differenoo between a Civil and a Crimi* 
nal Court of Appeal.— TJie smjnd mle t" 
.apply in trying n Oriminal appeal, wheicques- 
tiona of disputed fact are in issue, is to roti«icler 
whether tlio conviction is right, nnd in this les- 
poet, n criminal appeal diffeis fiiim a civil one. 
In a civil appeal tlie Court ino«t be cnnnnced, 
before reversmt' a finding of fact by a lowci 
Couit, that the finding is wrong [11 C. L. 2.3- 
7 P R 1904 0 !’. R.180S: See IT C P. 75: IT 
W. It 69 20 1\' ]! 1.3] It IS not necessary m 

Ciiminil cases tliat the appellant slionld clearly 
establish that tbo ordei of the Loner Court "a® 
wrong, and m tins resj'eet, a Criminal appel 
differs from a Civil appeal •—[•js 0 34") 


niiTiF'5 or TUB \i*ri:riATE foiTRT. 


715 


423 ] 

18. Appeal Court cannot rofiiao to act bo* 
cause tho case is trivial.— .t S('««wn9 JudRc 
cannot declino to intcrfeic on Rpfie.al merely 
because in Ins opinion “tlic matter I* a meie 
trifle." He i« bound to bear the appcR) »nd to 
como to n fincling wbether the conriction is 
lepaJ or iKcpaJ.— iiit. 97S. 

(.7) LiinUatlnn-i, 

19. Appellate Court cannot spring a now 
case on tho appellant —The powers con. 
ferred by the Criminal Pro Code on a Court of 


20. When appeal cannot be retained on file 
—Where m an appeal to the Court of Ses*ion, the 
Sessions Jaflse bnds that the Mnfri'tratc has not 
written ii judement in conformity with the prowi- 
Bions of S 307 Cr P C the correct procedure is 
to accept tho appeal and to remand the case for 
hearint,' do note 8 433 of tho Code does not antho. 
use tho retention of an api>cul on the file of the 
Scssitins Jttdpo when Mkin:; far n judRineat winch 
the Iffl^iistrntc failed to record— 21 Cr 53 (M) 
20A. Appellate Oourt after sotting aside 
conviction cannot direct ovidonco al* 
ready on record to be treated as evi* 
donee in the retrial.— Where m an appeal 
from a conviction, the Sessions Judge set aside 
tho convichoo and ordered a retrial, but at the 
same time directed that tho eridence alread) on 
record should be treated as CMclcncc id the case 
ffcM that the order was controrT to the provis. 
sions of Ss 121 and 42S of the Orim Pro Code 


11. DUTIES OF THE 

(1) A)yneWtte Court bouiitl to peru'tr 
rccorii. If rnuunt rf/sm/.ss for fJrfnuH, 

27. In dealing with the petition of a person con- 
nctod of a crimin.al offence, the Appellate Court 

19 bound in all cases where tho appePant is not 
represented persomlh or by pleader, to pcTn«o 
the petition of appeal and the copy of the judg- 
ment accompanying it, and dclermiuc upon such 
perusal whether the appeal tliouM be admitted 
or summarily rejected, and if the appeal is 
admitted, to consider whether there is any ground 
for interfering with the conrietion or sentence 
It IS illegal to record an order dismj«sing an 
appeal “in default", as such an order is not con- 
tcinplated hr the provisions of R 433 Cr P C.— 
CO J 370 ’sip 11 lfi'13 13 A 171 (F. B.) 

20 Cr 271 (Pat) 5 N Tfl 5<v 7 M. IL (spp*) 
XIII 14 Or. 182 (C) j 12 Cr 4S1. 

[Noto.— Til. Court must peruse the whole record 
-A decision upon a perusal tmly of the judgment 
appealed again*! is cot legal. — 14 Cr. 1*2 (C)J 


nnd was theiefoio illoga! — 3 Pat W 2.>t 1 Pat 

J.99. 

20B. Appollato Court not bound to direct a 
rottial.— There is nothing in tho langnag» of 
S. 423 (b), to limit the power of an Appellate 
Oonrt to direct a retrial in cases in which the 
tiying Slagistrato had no inrisdiction.— 7 C N’. 
301 27 C 172 

21. The words ; "order him to bo retried 
by a Court of competent jurisdiction 
subordinate to such appellate Court” 
arc not words of limitation and do not exclude the 
appellate Court from itself trying the offender. 
30 M. 228 Contra Cr R 42 of 1SD8 

22. • p. - . 


ehonld apply to tho High Court for an order 
under 8 423 or 130 Cr. P C instead of issuing 
fresh summons which he has no authoritv to do. 
24 C 528 1 C N 135 

23. Release on Bail. — Sessions Judge cannot 

p release a prisoner on bail pending an appeal, but 

he may suspend tho sentence pending the appeal. 
3 W R 37 See S 120 

24. District Magistrate —District Magistrate 
cannot set aside an order of acquittal by a Magis- 
trate of the thud class (’91) A. N 120- (’85) 
A K. 43 8ft— 2(5 M 478 

25. Before an appellate Court can set aside 
a conviction it must be satisfied that the 
conviction is wrong.— 17 0 P 07 

,2C. Powers under B. 105 compared with 
powers under 8. 423.— Powers of the 
appelUte Court under S 18> aro not tho same 
as conferred by S S 423 Tho jurisdiction is of 
special nature There is no mheront jurisdiction 
in sneh a case to direct the inferior court to take 
frc*h evidence —30 M 311 


APPELLATE COURT. 

(2t Doff/ to cojisfffwr evtflciicc. 

2S. It IS the duty of Ihe Appellate Court in dealing 
with an appeal preferred to it, to consider the 
cndeoce, both oral and documentary, and to 
apply its mind to the case before recording a 
judgment thereip Where on Appellate Court 
fails to do tins, its judgment cannot be and to 
be in accordance with law — 21 Cr CIS (I’at). 

29. Duty of tho appollato Court to oonsidor 
tho evidence against all tho occusod. — 
The first date of a Court of Criminal appeal is 
to find wlielher the conviction had by the lower 
Court tgsinsl each of tho oecased person is 
snstainable A general agreement with the lower 
Court cannot bo sufficient to uphold tlio convic. 
tion of each particular lodindosl, each of whom 
IS eutitled to a finding on the facts that bo did 
or did not take part in the alleged offence: and 
where there is no such finding ihere moil be a 
yebeanng of the appeal —12 Cr. 43 (C) i 35 C. 
138 12 C K 134 
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29A. Appellate Court is bound to decido 
questions of law itself. — When nu Appellate 
Coort does not dismiss on apponl snmmnnljr, it is 
bound by tlic iirovisions of S. 423 Or P. C. whicli 
defines its powers Tlieac powers do not authorise 
the Court to refer to the HiRh Court for decision 
of a question of taw arising in the nppeal. Nor does 
S. t3S confer any sncli authoritj. That Section 
permits the Sessions Judjo to report for orders the 
result of Ills examination of any proccedins before 
an inferior Criminal Court, but does not apply to 


self— 7 L B 231. 

30. Puty with regard to defence evidence. 

In an appeal, it is the duty of tiio Appelhfe 
Court to look into the oridence on the part of 
the defence even if tlie Counsel who appcarcil 
for the defence did not make any reference to 
that oviilence — 40 C. 37 

03) Cotrrf hound to vomiilu with .Vs. 424 
find HOT Cr. V. C. t 

31, In dealing with an appeal under S 423 Cr. P C 
the District Court has no pow cr to dismiss it som. I 
manly but is bound to comply with the require, 
menta of Ss 421 and 367 — 1 B It. 223' 6C P. 
24 See Notes under Ss. 307—370 IV Cootonts of 
ludgment in appeal Notes Nos 60 to 82A (pp C55. 
637 nJoie) 

(4) Se^Btons Couvt should not vpfer the 
<i2ipeftl to the Hioh Court but try 
to iTtepose of itself. 


was barred by S 439 (3) Cr P C ; (3) if the 
Session .ludge thought that the case ought to 
be tried by the Court of Session be ought himself 
to hare set aside the conrfction and ordered a 
commitment under S 423 (1) (b) — [13 A J 477 
10 A 205 ] An appellate Court has no power to 
remand the case from the Lower Coort to pass a 
proper sentence It must dispose of the appeal 
itself — [11 C N cclir]. 

(S) liuty of Appellate Court to overloot,- 
mere fecfiiifcnf <fc/ecf». 

33. The Appellate Court ought not to orcrlook the 
provisions of S 531 Cr P. Code and set aside 
a conviction on the ground that the place of 


occurence was beyond the Ineal limits of the 
tm'np Sragistmto’a jurisdiction — 3S C "f'O 

(6‘) Duty to arrive ett an indejieiident 
opin ion, 

34. It is the duty of an Appellate Court, in crery 
caso to examine the evidence for itself, and to 
gire to nn nccnsetl person, the benefit of any 
rtnsonable doubt which it may entertain after 
such examination. In every ca«o, it is its duty 
to arrive at nn independent opinion (2 Weir 
6.35i 12 C. N. 13t- f.P. R. ISOS: 0 P. R. 1676: 
17 ^Y. R. r.Sli 8 N. 81) The Appellate Conrt 
should decide both on the sniUcicncy of the 
prosecution evidence to warmnt a coiirictinn anil 
on its reliability — [ 2 Weir 5.30 ) An Appollite 
Coort IS bonnd precisely in the same way as the 
Court of the first instance, to test the evidence 
cxtrisinsienlly ns well ns intrinsically even themch 
it Is bound to give ci cry reasonable weight to the 
conclusion which the original Court has arrived 
at upon a question depending Mjion evidence.— [ 17 
W R. 59 ] 

CD Duties generally. 


whose decision is under appeal, when sueb^im* 
notations have no other foundation than snspfcion 
—{2 Weir 535]. 

38. Duty to confine itself within the four 
comers of the record.— The Bcssions Judge 
should not in an appeal refer to doenmeuts and 
evidence which did not form part of the record 
of the proceedings before the JIagutrate — S M. 

*T 81 6 0. J 251.) 

37. Duty to acquit.— If tho Sesrions Court is 
onablo even with tho aid of tho Magistrate’s find- 
ing offset to form an independent judgment as 
to whether the prisoners had cominitted the 
offence or not, and the evidence which came 
before him, whatever its shape, was not reason- 
ably sufficient to satisfy him tijpt the prisoners, 
had been rightly convicted, he ought to acquit 
them— 20W. R 13 

88. The benefit of the doubt-— Though S. 363 
directs that the remarks recorded by a Court of 
first instance as to the demennour of a witness 
etc ace to guide the Appellate Court in its esti- 
mate of the value of the evidence of that witness, 
the facts of the case ought to be considered^ in- 
dependently by the Appellate Court, and if it 
entertains any reasonable donbt about the appel- 
lant's conviction by the lower Court, such pris- 
oner appellant is entitled to the benefit of that 
reasonable doubt,— 6 P. K 189'?! 5 P. R ISid' 
23 C. 347 ■ 3ee n C. L. 25 


lir. PROCEDURE. 

(1) Itlyht of audience. 1 

30. Right of audionce.— If tho appellant is pre- J 
scM or is Tepreaenloil by a pleader, the appellant | 



MlOCEblJKE IN APPfctU AGAINsT ItiqlllTi'At. 
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belialf of the appellant — Cr. E. 22-2-70 See 23 C 
403 

41. Privato complainant.— A complainant cannot 
claim as of right to be beard in appeal The 
matter is in tlie discretion of the Appellate 
Court, i\hicli may grant permission in particular 
cases -[7 U H. (appx ) 42 29 P. R 1880 See 
9 0 N li] 

42. . 


43. Note— Mukhtaars. — A Mukhtear can plead 
only with the permission of the presiding ofBccr of 
a criminal Court — See 4 S 195 • Con 6 B- 14 

44. Vakil privately instructed.— There is noth- 

ing in S 423 which prevents the Appellate Court 
from hearing a Vakil privately instructed to 
support the prosecution , and when the Public 
Prosecutor does not appear on behalf of the 
GovernTnent, it would generally be discreet on I 
the part of the Court to do so —2 Weir 470 I 

45. Right of reply.— “There is nothing m the Ian. 
guage of S 423 Cr P. C to preclude the appel- 
lant or Ins pleader from replying to the arguments 
of the Public Prosecutor and ne certainly think 
that as a matter of principle, such right of reply 
should be conceded to him" — 21 P. R 1917 -38' 

0. 307 11 C N xliii 

46. Pleader for appellant entitled to refer 
to certified copy of evidence.— Pleader for 
the appellant is entitled to refer to certi6cd 
copies of the evidence — 11 0 C 300 

47. Disposal of appeal in chambers.— Where 
an appellant was represented by a pleader, but 
the Judge disposed of the appeal in chambers, 
the order of the Appellate Court was set aside 
and the appeal was directed to be beard —Rat 914 

(3) Duty of Apjjellttnt to iiiafcc out 

hts cftse. 50 

48. Appellant must satisfy Court. -An appel- 
lant IS not precisely m the same position before 
on Appellate Court as he is before the Court 
trying him, but must satisfy tlie Court that there 
18 sufficient ground for interfering with the order 
of conviction If no sufficient ground is shown, 

it IS the duty of the Appellate Court not to in- ® * 
terfero. — 5 A 380 

49. SufQciency of ovidenoe.— A conviction is 

not necessarily bad because, the number of 
witnesses examined in support of the prosecution 
IS very small The deposition of a single credi- 
ble witness is sufficient in law — 2 W R j I 

60. Appellant may be permitted to set up 
a now ground.— In 7 C. N 8S4, an objection | 
to the pro'ceution of an accused on a question 
of hw was allowed to be raised for the first time 
in appeal and given effect to. 

IV.- PROCEDURE IN APPEALS 

(J ) Griirral Jiitlt* of Vt'iicKre. 

63. Additional ovidcnce.—8. 42'’ Cr. r. c allow* 
ciidcuce to be admitted in ap].eals against 


(3) I*rorcdnre in the Court of Appeiil. 

61. Duty to peruse the record.— See Note 
No 27 aboic 

6 A. When the record of the Lower Court 
IS lost — The High Court on appeal will generally 
order a new trial — See (’89) A N 85 (83) A. 

N 117 14 C. N. clii 

S2. Appellate Court cannot direct prosecu* 
tion of witness after sotting sside con- 
viction— Neither S 437 nor S 476 Cr. P. C. 
authorise* a Judge who hears a Criniinal appeal 
and sets aside a conviction, to direct in such judg. 
ment the prosecution of a witness in the case — 
(■89) A N 93 

63. Appellate Court’s power to make local 
inspection. — Where inspection of tho scene of 
the crime is material cither to the case for the 
prosecution or that of the defence, it is destrabte 
that the Appellate Court should also inspect the 
spot — IC P W I9II (F. B.). 

64- Rower to direct appellant to be brought 
up from jail.— Neither Ss 417, 419, 421 Cr 
P 0 , nor any other provision of Jaw authorise a 
Sessions Judge to cause an appellant undergoing 
sentence of imprisonment to bo brought before 
him at the hearing of the appeal — Rat 22 

Powers of the Appellate Court to sus- 
pend sentence— pending appeal and to release 
on bail S 426 in/i-n] To take additional 

evidence [See S 423 in/i-o] 

66. Duty of appellate Court to wrlto j'udg. 
ment— (Sre Notes under Ss 367-70 Chapters IV, 
and I.Y] A judgment of an Appellate Court other 
than the High Court is defective unless it con- 
tains at least (1) the point or points for deter, 
mination raised by the memorandum of appeal 
(2) the decision thereon and (3) the reasons for 
the decision —8 N 84 



appealed against or Ins successor in office. — 
Bomb n C Cr Cii p 4.3 

. Fresh warrant to bo issued on modi, 
fication of judgment. — When a sentence on 
a pnsonens reversed or modified on appeal by 
a Court other than the High Court, a fresh 
warrant will be issued by tho Appellate Court to 
the officer in charge of the jail, and its order will 
be communicated to the Lower Court for record. 

• • • la all cases in which a sentence or order 

is modified or reversed whether is appeal or 
revision, a separate warrant should Lo issued 
as regards each prisoner whose sentence has 
been so modihed or reversed —P .tub H C. Cr 
Cir Para hi 

AGAINST ACQUITTAL. 

aci{iiittals as well a* in appeals arainst convictions 
although eases in which this power is exercise] 
will mturally be rare —26 M. 4. ICO. 
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PjtOCKDrUB IN iCAINST ACQl'irrAl.. 


[ Sec. 



&. 43i) unly on tlie Il'iglj Court —20 C li33 See 
'iZ II 2-15. 

68B. Order for acquittal can be rovcfsod 
only by the High Court— Tlie nonts “re- 
verse tlie finding and sentence” in S -123 (0 
(b) mean reverse tlio finding upon wliicli tlie 
conviction IS based, ond do not rmjioncr tbe 
Appellate Court ( or at nnv rate nn appellate 
tribunal other than the High Comt) to reverse 
or get aside an acquittal IVIiere jversons were 
sharped svitl, hoTt and theft and \vc>c convicted 
on all the charpes eveept on that of theft, het'f — 
the appellate Magistrate "as not competent to 
revoisp the acquittal on the ehaipc of theft — 

26 M -17B nutSredtM Ol-'i 3G ^f 24J 
69. Frocoduro the eame as in appeals 
against conviction.— There is no distinction 
in the Code between the ripht of nppeal against 
n cotivn.tion and an acquittal both being governed 
by the same rules and being subject to the sime 
limitatioBS —17 C 155 "PH IHOI 20 A ■1*'^ 
2CM J ICO 

60. Principle which should be followed.— | 
The High Court mipUt not to interfere with an j 
flcquittnl by Q Magistrate who hod the nitneS'C* 
before Lini, and arrived at conclusions of fact 
"ith this great advantage m his f.ivoui, wnlc«s 
thi Judge "Us vlcailv wiong and the judgment 
eitbei pervoise or based oiv obvious eriois of 

piocedme— 10 Cr 

01. Limitations of the power to entertain 
appeals.— High Couit ' iiiterfeience should ho 
limited tu those instances in which the loner 
Court, lias so obstinatciy blundeied and gone 
"rung as to produce a result migchiorous at oiico 
to the administration of justice and the interests 
of the public -4 A 148 II V I{ 1003 CO 1’ It 
1SS>5 ('921 A N Ot 

6 1 A. A Magistrate may arrest on an appeal 
\inder S. 417—2 A 3Sii 

62. Note. — There must bo strong iiiihe.ilions of 
errojs in tlio judgment of ncqmltn] and moio 
palp-iblo urgent and convincing ciicltnco than 
in the case cf an appeal against connction to 
justify its Wing set aside— 7 p jj jnot See. 
—17 C P "5. 17 C P 07 7 M H, 339 But 
See 13 D n 1 

B2A. No appeal against acquittal by way of 

revision.— An appeal against acquittal by way 
of revision is not contemplated by the Code ~ 

14 M 303 See 9 A 131 (F.B.) But See Notes 
ondcr 8 419 Cr, P C tnfra 

C3. The benefit of the dOubt.--An appeal from 
acquittal should not receive different treatment ] 
from nnv other niqieal orclossof appeals. Tin 
only disticlion is tint where as in an appeal from 1 
conviction, the hene^t of donbt is jn favour of the 
iippellnnt, in an appeal from neqiiittal the Wnefit | 


is against the njinellntit — 15 P. JJ UfJ'J . 17 C 
4S5 20 A .lot). 

64. Whore the original trial is void ab ini. 

tio. — Where the original trial " ns illegal as held 
in contruientioji of S, 2J3»»;iin, Achl by Dnit'j J 
“thoogli it is oi'cn to the High Court under tubs 
(1) (a) to reverse tlio order of ncquittnl and to 
order the accused to bo retried, such an order 
"as not necessnrf or possible in the present case 
There bad been no legal trial, and therefore there 
had been no legal acquitt.al and hence no valid 
appeal from ncijuittal Tho High Court had there, 
fore »io Acquittal to reverse, and the question 
"lietlicr the accused shoald he tried legmlly, w.ai 
n question not for jiirlici.'l decision, but for the 
Uoveniment — 39 B Jl'l (-l*>7) 

65. Acquittal obtained by fraud.— Where the 

Session Court was deceived by alteration in n 
docunictit and fraudulently led to acquit, the High 
Court roveiscd the ordei of aequittol nnd directed 
.1 retnal [nr. H C, Pro 21.4-’MJ An nppeal from 
an neqnittal under S. 247 Cr P. C. he* on thr- 
ground that the complainant had been kept out 
of the vrjj by tlie action of tlie accQ'cd, sothot 
the flCfiuitt il had been procured by the latter s 
fraud (201. J ICO. SiC Archbold s Cr. I’leJd. 
mgs (2drd Bd ) j) 292 B i Saiffe 17 <i fi 

66. Acquittal duo of erroneous view ofla'W. 

Where the fcession Judge on an erroneous new ci 
the In", acquitted th** accused on appeal tlio IiiK'i 
CoHit ordoicd tlio rehearing of tlie appeal on tim 
merits bv the Session .ludce —24 W. K. 41 i ?< * 
190 See n !■ W 1912 

/■?> Ofth-rs which »»«// tw 
inttler Siibvf. (h). 

67. Meanin ‘ "" 

“IJevcise’ ; 

T«» ‘altei’ 

for ‘not " 

, 26Ml(l.'-.) 

68. Power to order farther enquiry**" 

S 423 (a) apjihea onlv tii the High Court (7 Jd 
2131 The District Magistrate as an appellate 
Court has no jurisdiction to older further cn'iairy 

into .1 case m u hich there has been an .actjiiittnl 

undc-i .8 247 Cr P C (the eoraplamant being 
absent| (ttid 24 C 52S 20 C G33 • 33 lit 2-ol 

A Sessions Judge can interfere with an ordei o* 
acquittal if it has been p.assed in a case triable 
cvtlusivcly by tho Court of Session [See 24 M 
136 (F.B.) . Co« 2 C. N. cclvi j 
60. The power to direct further enquiry 
limited— 8 423 does not enable a Court of 
Appeal to direct that further enquiry bo made 
into a case in wlucli an order of discharge or 
dismissal may have been passed. S 423 confers ii 
power to direct further enquiry only in respect 
of a cjvao of an appeal from an order of acquittal 

and tb.il this power IS so limited, IS shown by an 

ctpress en.actmcnt in S 4.17 making proMSion 
for such order'. —27 C 126 7 C N. 321 Con 
20 C 716 

70. [Note— Umlci S'. 123, and 4.39 the Hiuh 6Viiit 
li IS jniisdieiion tu set a»i(ic an order of diselnirue. 
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423 ] 


if sHcii prclimiinrx onUr bo Hcccivnir, and to 
direct that a person improperly (li<ciiar?ed of an 
offence be arrested nnd fortliw itU committed for 
trml —27 B SI (6G) . 30 C. 99t] 

71. Powortoorder retrial. — The power to order 
. rctrnl in appeal in n case w here the accused lias 

been aeqnittcd by the lower Court belongs to tiio 
High Court and High Court alone. A District 
Jlagistratc sitting os a Court of appeal cannot 
order .a retrial under suh«, (1) (a) — IIC X tci 

72. As to other points— See Notes under S tI7 

(3) Vvoce<hn'e iJi appedli ffoiii 
lit iitrt/ tvidiK. 

73. 


by the Judge or to a misunderstanding on the ^ 
part of the lurr as to the law- laid down by ' 
him [Per Dane* J in 20 M 1] The High 
Court ought not tn onlcr a retrial on the ground I 
of inKihrectioii unless it is satisfied that the 
misdirection lias ui fact occasioned a failure of 
justice “•tBewson J in liid] 25 0 2T0 St« •> 1 

\y n ho (r.B.) s w r 13 32 m 179 4 m . 

T 4ST 10 n B. 503 Rat 432 

74. Bower to go Into facts In such appeals. 

Ill order to determine if the teitlnt is erroneous 
and if so winch of tlic>c powcis the High Court 
should oterci'c, it is absolutely necesmry for it 
III go luto the facts and to consider the ondcnce 
in the ca«e before passing orders m it -[PcrD«ii»s 
J j, As soon ns the rerdiet of tlic jury is r**rer 
sed. the Court lias the same fioivurs to deal with 
tliu ca<o that ic has to deal with u on<.c triable bs 
n«>c<sors as soon as ihu order of ac>|iiittal bi tin 
Judge 1' set aside tlint is, Ihe Cou I muff »n1e> <i 
rcifiaf or may /iiid ilic ii<c«*c<i guiffif <i«<l j»««« »en 

/rtirt’ oil Iiir/i nrro/iliiw lo l‘i" [fV> /IcB <i>n J 3 “ 
20 M 1 Srt 2' 0 ')01 23 C 711 19 B 74M 

But See 14 C III! 

76. Moaning of tho term “•erroneous.” -in 
42) (d) the word •erroneous' la not to be 
nnd a® mcanin.f "wrong o'l the fni{» it iiin>t bi 


read in connection with the word® that follow, as 
meaning that the icrdict las been sitiated and 
rendered bad or defective by reason of a misdi- 
rection 01 n misunderstanding of the law. The 
effect of the danse is evidently to prevent the 
A|ipcl)atc Court from reversing the verdict of n 


Per Beterleij and Daneijcc JJ in 21 0 955 See 
14 B in 

(4) Pi'occdiire in uppcal* re trials by 
airl of asscssorit. 

76- Where Assessors disagree.— Wiere there 
was a difference between tlie assessors and the 


diiu cuniKicu iiiio — -o IV ii uu 

77> Where Judge and Assessors disagree— 
In a murder c.isc the Sessions Judge disagreeing 
with the assessors wlio found the accused guiltj, 
acquitted turn On appeal bj tlio (lororumeut, tho 
High Court sentenced tlic accused to bi- h ingod. 

SOW It 1 

(S) ll'/ini the Jllyh Court sh(tiit*l 
not intcr/ere, 

78. (<•) tVlnrc the Missions has 

nc<|<nUcd the accused where ho might liavc cim 
xicud him under nnotlier section —7 M II Sjp 

70.(1.) WIh-ii til! judgmuit iijipeahd from is bnsiil 
on facts nnd the coiiclusinnK of the Court are such 
-IS maj rcasoiiablv be armed at upon the findings 
■10A2J2 

80. (ej When tl.i ippi.il is pn ftrred on tin. ground 
of discoxerx of frtsli iMilcii(.e winch with due 
itiligcnci niiglit have bicii iireferreil nt the 
in-iginal trii.l -(OJ) I II '.I 


V. ORDERS IN APPEALS AGAINST CONVICTION. 


(I) ALTERATION OF FINDING. 

81. Tho principle explained.— "IM m on a<.t 
or a serns of nets is of sucti a nature that it is , 
doubtful whii-liof the seieral offences (he facts ' 
winch can be pnne<l will ronstitntr, au 
from a conviction for nxM one of such tilTet.ces most 
lac the whole cjcc oIn-ii to the inicrfeniicc of the 
.\ppelhtt C'urt nirtwitlisi.auJ n; nni order of 
acquittal !>.' il>c hrst Ciurt in re.*ard to any of 
tlie other offence® TliC inference of the Apjnl 
late Court in «uch n case i« directeil pnmanlv, not 
ag-iiii'l the ne<(UiUaT, but ag-iin«t tlie lumietion 
c. Inch I® calle.1 in c|uc«ti<in by the arci»e.l, thnagh 
if the interfi r<'ncc i« to rational aieJ *«.mjilet«, 

1 1 e tp]wlta1e Court mii<t lie il w illi tl e w hole niM. 


22 C .177 So A) C '*73 ft t|. .313 13 JI •>!) 

J7 M nil 2r.il\V |VS s \ J 121-1 

82. Scope ofs. 433. (b) (2) Cr. P, C.-.Sa? 
42J (b) (2) Cr 1’ C tnakis no reference to Ss 237 
and 23s and unqualiliedly uire® the lower to the 
Appellate Court to "altirtle finding" on appeal 
Duly where the accori d I .a® l^en j-rejn'lic'®! llr the 
omi'Sinn to frame tin chargi on which the .tppri 
UteCourt wi«hi® to gne the altr r-al (mitifii., th <t 
la srh<re, if the oltcrml charge had frime.l in 

the hrst Court •‘tin di-fciic. n-.Ji and the e«i. 
deim. adiluci.l for the def, nee "might lijac U . n 
of an rntirelr iliff.niit ihanicl'r the Vipj^-llit* 
C >urt sVi.iuTd nr.t u-e tie |n>w r r a e - 1 1 <1 i ri rt f.r 
•.,4X1 I.. giT. ..,<1. .an alter.. I f o.ling g j/. 
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N. 2G7 . 2 Weir 485 . 8 JI. T. 313 • 21 M. J. 805 r 
23 0. 975 30 0. 2SS s But see 21 M. J 605. 

[Note. — The onlf restrictiou on the power to 
alter the finding is that the Appellate Court can- 
not enhance the sentence — 2 Weir 4S5 

83. Power to alter the conviotion — ^princi- 
ple — If the acquittal on the one charge and 
the conviction on the other are based tdeniieally 
on the fame facts, the Sessions Judge in np];>eal 
has the power to change the section and convict 
the accused of the right offence. Where the 
Depuh Magistrate acquitted the acensed of the 
charge under S. 497 1 P. C. hut found him goilty 
under S. 504, the Sessions Judge had power in 


conviction from one under S. 353 1. P. C. to ono 
under S. 183 I P. G. [(’12) M. N. 11101 

84. The true tost— haa the acenaed already 
met the altered charge at the trial ?— 
It would obviously be improper and unf.air to 
an accused that, on his appeal, he should be con- 
victed of a more serious offence to which ho 
had never pleaded on the trial, and there are 
mauy instances in which the adoption of such , 
a course would work injustice upon the uccosed | 
This would be particularly so, if the offence i 
which the Appellate Court might consider to ' 
be established, W8S not cognate to the oft- 
enoe of which he had been tried and 
convicted, and it would also be so, if there 
are circumstances of aggravation of an offence 
to which the acensed bad not pleaded But 
there are exceptions to this role. Some of these 
are referred to in Ss 236, 237 and 2JS. Another 
exception is the case in which the prosecution 
has established certain acts coastitutiog an 
offence and the Court has misapplied the law 
to tho<e acta by charging and convicting him 
for an offence Other than that for which be 
should hare been properly charged on proof 
of commission of those acts. If notwithstanding 
this error, the accused has by his defence 
endeavowred to meet the accusation of the 
commission of those acts, understanding the 
charge to mean an offence arising ont of and 
made up of those acts. Ins conviction for the 
offence which those acts properly constitute 
may be maintained, if the accused has not been 

K- *v. p qjjfljnjj Such 

of substance. 
Coart of the 

... iw lu*. imue senons offence 

wonltl not necessitate a retrial expressly on a 
charee of th-it p.WoT.r.a wn™.. - 


without ordering a 
C.P. 125 : 3 .V G7 
(’87) \X 130 o C > 


oi me suDStantive offence 
retrial — 20 C. 665 See 13 
• 20 A 107 21 M. J. 803 
2% 


85. Prmciplea governing the exercise of 
the power to alter the finding.— if the 
iicciistd has been prejudiced by the omission to 


t Sec. 

prove the altered charge and if the (Irfertce mijht 
hme been of n itijferciit chariicler had the altered 
ehntye been framed in thefirrt Co’irt, the Appellate 
Coart should not exercise the pow cr vested in it 
by S. 423 Cr I’. C. to give such an altered finding 
—30 C 28S; {lfi)M. N 2G7: 20 Cr 760 (M) 
(TO) A N. SGs 13 C. P 123 
£ Note. — Kveept in cases falling under Ss 237 
and 23S Cr. P. C., the Appellate Court cannot 
convict a person of an offence with which he was 
not cliarged in the first Court — 33 M 2&1. 18 Cr 
fiC0(M)s 35 M. 213. 20 M. J. 84 : 34 C. 325; 
23 W R 59 I 3 C. \. 307 : 41 C. 743 . 2l Cr. 49C 
(Pat); 4P. Pi. 1917. 

86. Conviction of offence of which the 
accused was acquitted by the Lower 
Court. — Cnder S. 423 of the Code, the .appellate 

— _ tt — ‘-'m, alter the 

the appel- 
may have 
, tnining the 
sentence of the lower Court and not enhancing 
it— 23C 975. 2 Weir 48.) : 27 C. 1721 12 P. R. 
19(>4i 2Pat W, ISS- 3PatJ.5C.3; Stfe4lC.3oO: 
Con 2G M. 478. 

87. Finding may be altered to legalise the 
sentence.— The acensed an old offender, was 
sentenced to 18 month's rigorous iraprisoament 
and to lashes for housebreaking by night with 
intent to commit theft ITelJ, that the previous 
conviction being only for theft, the double sen- 
tence was quite illegal as n eentenee under S 
457 1 r. C. : bat on the facts it was open to the 
Sessions Judge as an Appellate Court to alter 
the convictipu and to coni ict the accused of both 
housebreaking by night and theft in a bouse, and 
the double sentence would tiien be legal as a 
sentence for theft — 3 h B 112. 

Fowei's simuneiJ 

The appellate Court can alter a finding. 

88. (1) If the accused was convicted of a composite 

offence by the lower Court, into any element of 
such offence — Rat 293 : 761. 

• 80. (2) If the acquittal by the lower Court was not 
a complete acquittal, hut conviction on some 
counts and acquittal on others —12 P. R. 1904 : Si 
M. 119 

90. (3) even if the new offence is one which r0" 
quires previous sanction, hnt no snob sanc- 
tion exists and although soch sanction would be 
a condition precedent to the lower Court’s 
action in respect of the offence —25 A . 534 : 23 

O. 975 (077) 

91, (4) if the new offence is one which is COgnate 
to the offence of which the accused was con^etM 
within the meaning of Ss 235, 236 and 237 Cr. “• 
C. — See Note No. 65 aboie 

91A. (5) The finding winch an AppeUate 
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[t cannot alter a finding. 

2. (1) If the new offence IS one for wliieli ttio accused 

had not been charged or tried— ey— A 
person convictcil under S. 409 I 1’ 0. cannot l>c 
acquitted of that offence and conricted of the 
offence of bnbery —8 A 120 See 3S P It 1905 
13 0. N cxcTi Cr. R 10 of 12.4-’fi8. 

3 {-) If the new offence is one which the oripinnl 

Court was incompetent to try— 7 A. 414 

(F.B.) 

4. (3) If the new offence is one of which the accused 

conld not have boon convicted by the lower 
Court.— 3 L B 232 . 27 0 CGO Con 25 A 534 

'5. (4) If the new offence is atctinciif of tho offence 
with which tho accused was charged and conMctcd 
33Jr 264 13 Cr. 203 (M) ' 13 Cr 223 {.If) 11 B 
H 210 Con 23 JI J 722 

'6. (5) If the new offence IS a more serious ofTencO 
than the one of which he was convicted —26 C 
863 . 3 C K 3G7 0 C L 427 4 D. II. (C C ) 16 

See 7 W R 3 

t7. If tho now offence ia not cognate to the one 
which wa« the basis of the conviction by the lower 
Court and tho accused had no opportunity of 
meeting It 

— Alteration of conviction under Ss. 
211 and 109 I P C to 193 I P 0 [3 C. N 367). 
of convietloa S 370 to ooe under S. 3CG I P. C. 
[8 B R 120] of conviction under 6s. 44 to one 
under B 379 or 411 [Rnt S6S] of conviction nnder 
Ss 477 and 357 to one under S 379 (7 M T. 202): 
of offence nnder S 400 to one ondcr 8. 417 I. P. 0. 
[3 L B 283] of offence nnder 8 379 to 143 I. PC. 
[27 0 CGO] of offence under S. 323 to S 148 [Ibit 
353] end of offence nnder S. 143 to S. 323 [30 C 
288 . See 12 Cr 82 (C)]. 

?8. (7] on the basis of a difi'erent common 
object from the one to which tho accused were 
called upon topload in the lower Court — 33 C. 
293 : 27 C. 990 ! 1 1 C N. clviii 

)0. (S) When the efibet would bo an enhance* 
mont of the sentence.— So where the appeb 
Tent was convicted of simple hurt and sentenced 
to a fine and on appeal, and the Appellate Court 
altered the conviction to one of causing grievous 
hurt nnder S 325 I P. C. and in order to make 
.1 . — 1 i.__« .1 _ j— .„ — -risonment 

■ ve let the 

r referred 

00. Under S. 423 cl. (b) Cr. P. C. an Appel- 
late Court has power to after tho find- 
ing of tho lower Court maintaining the 
sentence.— 21 >I. J. 803 1 20 Cr. 780 (M.)J 

[Note.- Bnt the power to alter should not be 
eicrcisod, if the accused would be prejudiced by 
the omission to prove tho altered charge, and if 
the defence might have been of a different char. 
Bcter had the altered charge boon framed in the 
first Court. [20 Cr. 780 (M)] 

01. When person Is convicted of an oCTenco | 

under S. 457 I. P. C. the conviction I 
cannot bo altered to one under S. 414 I 
I. P. C.— Rat 29;«. I 


102. Where nil licensed person iias conMctcd of theft 
Aefd that n Court of A]<pcnl on roiision could not 
alter the finding nnd coniict the accused of the 
more fcfioiis offence of rolibery — 3 L B 232 

103. It IS doiiblfnl if the High Court has power when 
it holds what the conviction by the Sessions Court 
IS wrong to alter the finding to some other offence 
for winch accused had not been charged or tried. 
8 A 20 See 20 A 107- But See— (0.3) U. B 
3.<l 9 

104. If tho acquittal on the ono charge and tho con. 
nction on the other arc based on identically the 
same facts, tho Sessions Judge in appeal has the 
power to change the section and convict the 
accused of tho right offence— (II) U B 4q 100 
Sec 8 A 3. 1239 

105. Prom S. 353 to 183 P. C.— An Appellate 
Court has power under S 423 Cr P C to alter 
the conviction from one under S 353 P. C to one 
onderS 183 P C — (12)M N, 1110 

106. Where tho lower Court convicted an accused per- 
son under S 409 P C tho appellate Court held 
that On tho facts proved, tiio cooviction under S. 
409 Was not substainablc, and convicted the 
accused of nn offence under S 4241 P. C — (03) 
U. B 3.q 9 

(2) RETRIAL. 

Grottud/i on ii'hiclt tt retrial may 
he onlerctl. 

107. (I) Omission to flamo a proper charge 

— There is nothing in tho bngnage of 8 423 (b) 
to limit the power of an Appellate court to direct 
s retrial in cases m which trying Magistrate 
had no jorisdiction. A Sessions Judge has the 
power to direct a retrial to bo had upon a charge 
framed in whatever masner ho thought fit, on 
the ground that the accused had boon misled 
in their defence by o6»enee of a charge or by a 
defect in tho charges.— ( 02) |7 C. K. 301 i 27 C. 
172 17 0. P. 97 : See 28 C, 03. 

108. (I) Hisjoindor of accused— An Appellate 
Court when setting aside the conviction nnd 
sentence in a warrant case on the ground that 
the accused had been illegally tried along with 
another person, is competent to direct that 
the accused be retried on a fresh charge framed 
on tbo evidence already recorded for the prose, 
cation— 0 N. 42 I 4 X 71 1 28 C. 101 

100. (3) Serious irregtUarities.— e g Conviction 
on evidence not given in tho presence of tho 
* accused ^^2 Weir 4S1] Conviction by a Second 
class Magistrate of an offence triable by a Magis 
trate of the first class.— [2 Weir 482 s 8 A. 14: 

1 P. R. 1S7P). IVhero matenat evidence has been 
arbitrarily excladed —[('82) A. X. 112) A retrial 
ahouM be held if It were fonod that the arensed 
had not been properly eonxicted. — [3 0. X. 332* 

3 C. X. 99 : Cr. R. 9 of 07). The Sc«sions Jndge 
b competent, under S. 423 (b) of tho Cr. P, 0. 
to order the retrial of an appellant. — [(S3) .A. X. 
90 : ffee 13 B. 50G]. 

no. (4) Whoro tho caso was tried by a hlsgis- 
trate who could not have punished ado* 
quatoly,— The appellate Conrt msy order retrial 
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[See. 


if it H of o)>iiiioii tint .lUlioiigli tlio Moshti.atr 
\»DS coiujiotcnt to try the casi-, )ii» w.ih not tom 
petont to panish iiilc<iuatcly.— [16 I‘. It. 1895 ] 

111. (o) Where the accused should have tried 
for a graver offence.— ii 0 N. c. [But where 
in the interests of the public justice ft rctml is 
unncccss.ire, if shoiilil not bo ordere<l — [2 M. T. 
495 ] 

112. (r>) That the trial should have been by a 
jury— If the Conit is of opinion that on tlic 
evidence appearing from the iceord, there is a 
case nliich onglit to be invesligateil by n jurx, 
it may direct the appellant to be retried acronl- 
ing to Ian— SO C S22 

113. (7) Verdict bad on account of misdirco* 
tion.— When ft case had been tried befory a jury, 
and the conviction has been set aside on tho 
ground of misdirection, the .accused is entitled to 
have his case letricd befoie a jury — 4 C. X. 57C 
Jfntm i Ittornfij Ocncml for Xeu South irnfes 
L R.[\S94^ .\ 0 57 2GM 1 [Per Benson J.J 19 
B 7l't 

114. (7.1) When the jury had been improperly 
discharged in the midst of the trial .— 2 
Wen 107 

116. (8) Whenthe judgment of tho lower ap. 
pellate Court is defective.— Whero in the 
liidgmcnt of tho .Ippellate Court no facts nro 
stated, nor reasons nro given of tho conclusions 
arrived at by the Appcitato Court in upholding the 
coniiccion, the deficienoy 111 the judgment cannot 
bo made np b\ having recourse to tho jndgment 
of tho Magistrate who convicted the accused 
Tho nppcnl must bo tried again —7 C. K 30. 

lie. - • * . • 


a conviction Meic disagreement between Jndge ' 
and assessor is no sufficient reason for directing a 
retrial — [ Per Maclenii C J and Oeidl J in 8 C J. 
69 Woodroffe J Conti ai] 

116A. (10) There nothing m Ser 423 cl, (6) Cr. P. C. 
to limit the power of nn Appellate Court to order 
a retrial —27 C 172 • 7 C K, 301 • See Rat 938 

117. (11) Where Magistrate has improperly refused to 
take the defence of tho accused, the Session, Jndge 
ought to set aside tho conviction nnd direct the 
Migistiatc to recommenco the proceeding from 
tho state when bis evidence was refused — ' 

2R r. R. 1884. 

118. (12) Whore there has been irregularity occasioning 
a failaro of justice, tho Session Judge is competent 
to order a new trial.— 28 C. 03. 

119. (13) Wheio the Magistrate has tried and convicted 
the Dccasert on a minor charge but facts on record 
disclose an offence of a moie serious nature beyond 

t a. 
set 


120. (II) Wliiron MagNtintf iui ing jiirisdiclion to trj 
tho cbnige iiganist tho accused committed au error 
in proccdtin* in convicting the accuseit upon 
csidcncc which iva'< not given in their presence 
held— that the Appellate Court was competent to 
order a retrial. — ( 2 Weir 481 ]. 

121. (15) When A Sessions Judge m an appeal 
from a com iction for theft is of opinion, tliatthe 
accused should haio been tried for dicoity teW— 
he should not report tlic ca>>i* fo tlie High Coart 
but onler the retrial of the ease .acconlmg to Im. 

(83) A. y. 112. 

121A. W 

Cc 

ha , 


TC?i«to public time m liaving them rc-esamined. 
—16 A J. 323 . 2 Weir 181 

triicii rt rcli'lal iiiai; not be ortlcrctl. 

121S. (I) ll7ii»i Hm* trial in the en^e iro« bif n 

hale hniinij no jurisdiction, no tri.il had in fact 
taken place, so that tho Sessions Judge could 
not possibly have ordered a retrial —22 C 412. 

122. (2) If ft ScssiODs Judge, liearing an appeal, thinks 
the evidence of some moro witnesses, who 
were not evanined in the lower Court is neces- 
sary, ho slionld proceed nnilcr cl, (I) of S 4J8 
Cr F. C,. nnd cannot merely on that ground order 
a retrial.- 31 0 710 

128. (3) If tho Magistrate's decision was not satis- 
factory as he thought it should have been, it 


124. (4) Tho fact that the law gives operation fo the 
finding of the Judge and not to that of tho asses* 
Bors does not detract from tho value of tho opinion 
expressed by them Where therefore the Judge 
and assessors have disagreed as to the 
facts, which were peculiar and as to which 
different conclusions have been arrived at by 
different minds there ought to bo no retrial 
ordered — (Per iroortro^c J in 8 0. J. 59 ] 

125. (5) The English law.— with reference to the 
granting of new trials when evidence has been 
improperly admitted, does not apply to India — 

10 B 749 

126. ~ •. ' 


tacts, on wmeh a conviction for any oiieuce tv'i-' 
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t'l' riot-iiiinl IxO lirrn V'lt *» <**’>'' tlip I 

Irvin? /fifJ— tlmt iiHifliiiii; ' 

t1 e* fftitriif'’ nn.l ilircvtine n iinn tniltlir 
l-ilo Court »linnliH TV*’ ontTio trt n rortMiv < nnrin 
fioti ii« to til'’ < fToiiro wliicli tlio nrVM^Ml won- 
flii'wn liv tlio rvi-lrtii'r to Iitvi' ronimitl<’*l ami 
tint It “lionM Invo ri>ii<iilrn'<l whctloi if ilio 
M Ktrncr filion > 'I t li it tlio iic< U'oil (lioiiM pro|M’ilt 
liavc l.con of iiMotlo r ofTpwi' linn lint 

rlniTTPil. flip\ iToiilil In projniliP* il In nnn niliiis i 

tlip convirtion — L’ IWir I^O 

127. When n retrial should or should not bo 

ordered.— .\ rrtriTl nnv not nrcra-TrilT In* ■ 
orilonvl loniiip tlio frnl lirM In a Court | 

witlioiit any jiiri'ilielinn or liof»u»i' corf.iin 
mtcrnl cvi'ioner WTT loft nut wlion tlippro'.’cn 
tionofit»o"n firphriiicn fnilcl tii proiliici* aucli 
rvnleiioo nflrr Imvincr nniplo oppnrtumtica to «lo 

nil [an >1 . i'jT s-r7 xv.ii n] lint «i.w ti.c 

original trial T\a» Toi<l for want of pinolirlioit 
or mirjolmlrr nml tlic pnrjulrv «a* licM rcr> 
ruperfiemUr ami willinut cxntnininp mntrrial 
wttnp««ca, n retrial was ojilertrl [.I Ilur T li] 
Wlicre tlic error tliniicli tmdnuliteil, was not mite. 
rial, as for in«tsner, when n person wlio sliouM 
have been cnmlcted of cheatinsi b\ personation 
bad been convicted of trivins false ioformnlion, 
the Hiffli Court declined to interfere fail II. 42i 
7XV.I1 3] 

128. Power to bo oxeroisod with discretion ~ 

The power of ordenn? a retrial under S. 42.1 Cr. 
P. 0 should b^ exercised with discretion. A retrial 
mnv properly bo onlcred, whoii tho orisinal trial ts 
TOid for want of jnn«dtction or for mifjohidoror 
when the cnf|nirT has boon ohriously saperficial 
and material witnesses have not been examined. 
A retrial should not be ordered with the object 
of enabling the piosecution to dll np deOcieocies 
in ibc evidence of the prosecution — d I. C.Cfll (il) 

129. Retrial should not bo ordered in tho 
absence of irregularity.— XVhero tho evidenco 
recorded by the Magistrate is as full as the law 
requires, and there is no irregularity In procedure 
necessitating a retrial, it is not competent ton 
Sessions Judge to order a retrial. He must con- 
sider the case on evidence before him and proceed 
to judgment.— Rat o30 

ISO, Retrial should not he ordered merely for 
the purpose of filling up deficiencies in 
the evidence. — Scr Notes under S. 428 »n/»n 

131, Proper order in a caso in which evi- 
dence has been illegally refused or 
admitted. — Where a M.agistato had refoscil to 
take the evidence offered by the accused in his 
defence, tho proper order for the Sessions Judge is 
to Bet aside the conviction and sentence, and direct 
the JIagistrato to recommence from tho stage 
when the evidoneo was 'refused [28 P. B. 1884] 
If the verdict IS vitiated owing to reception of 
inadmissible evideuce, tho High Conrt may con- 
sider whetherafter excluding tho evidence wrong, 
ly admitted the rest of the evidence is sufficient 
to sustain the verdict If such evidence does not 
appear to bo conclusive, the High Conrt mar re- 
verse tho conviction and order a new trial [27 B. 
G2G(C3G)- lOR. n. 497: Rut Sec 1 1 0 X. 493 : 
4C.X. 57G] 


l.*I2. 

133. 

134. 


High Court may direct retrial byn fre^h 
jury.-2 Wnr i-n 

Appcllftto Court may direct retrial by 
n particular Siitioribnale Court —Rat .3G7 
EITcct of nn order for retrial. Wh.na 


.< i. /C'p/viprJ and ihr .aoiiseil must be 
nil oil III! t!)i* iliirgcs on.-nnll) framed 
regird to llir proiisions of R 123, the 
a* of > 103 111 til It rr spiTl ennnof npplv 
10 C 1G.1 S . 22 C 377 


I'lirni of o$ul( r. 

135. (1) n.e ..ppclliti Cniirt m n.in.uidiiig ii c.a«c 
for retnal «hoiild imt restnet the evidence to be 
latiii to that meutioned m its order .1 C J 
301 

130. (2) X Sessions .ludtri' Ins )ir)«er to ilirret a re. 
Inal n|»on II charge framed in wliattier manner 
he (hints lit on the gruunil that tin* neciised had 
heen nii«tei! in Ins clefenec by tin absence of or 
defeit m o charge —7 C N .301 

137. Can tho appollato Court on setting aside 
tho conviction order a retrial by itself P 

’ Hocant— 30 'I Sss 2Weir4Sl 

Ho cannot:— Rat 0'!2 s>e also 21 0 035 [ Per 

Mticl'on C J) 

(3) COMMITTAL FOR TRIAL. 

138. Order for committal by Sessions Court. 

—A sessions Judge, as a Court of appeal, haxang 
reversed tho sentence and finding of tho lower 
Conrt, can order tlic appellant to bo committed 
for tnal to tho Court of Sessions— 1.5 .X. 205 
23 0.975. 27 C. 172. 

8* A 14 (82) A N 47: (81) .V. N 62: (S';) 
A X. 288 

Note. — The power to ilireef committal is not confined 
only to cases exclusively triable by tho Court 
of Sessions Even m cases not exclusively triable, 
the appellate Court has such power.— 23 C. 350 1 
27 C. 172 16 P. R. 1695. 16 B. 580. 

130. TT' •' ' . . s- . 

t ■ • ■ . 


competent to Irj and referred tho matter to 
the District Magistrate, held, that tho procedure 
adopted by the Head Assistant Magistrate was 
not legal nnd his proper course was to follow 
the procedure laid down m S 423 (1) (b). If 
there was no Coutt of compete''t junsdistion sub- 
■ ordinato to the Head Assistant Magistrate he 
should have directed tho committal of the accused 
to tho Sessions — pOS) 2 Weir 4S4 
140. Preliminary investigation unnecessary 
on receiving o^der for committal.— XVhero 
a Deputy Magistrate had convicted some persons 
of the offence of house-breaking by night and of 
voluntarily causing hurt, but the Sessions Judge, 
on appeal, being of opinion that the offence com- 
mitted was that at deoaity, directed a commit* 
ment for trial ' ' of BeMions, hetd that 
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nn imesliffatiou jii(,Htntn.in to cnmuiitmcut was 
not rfcc'-«!>T\ .—'i War 

141. Where an order for committal should 
and should not be made. — Where the lower 

Conrt in trvin;' thr Ins i^'noreil circnmstaTi- 
ces of a'r{rr^''at'on (e •/, nlieu »t has eonnctc*! 
the nccii'p*! e{ nn offence under 8 JS13, ■nbea 
it shoulil iwie comnulted hita to tlte sessions 
under S I 1’ C ) the only ijoe'-tion* which 
need be considcrerl In the Appellate Court, b 
ohrthor its interference »s called tor, in the in* 
tercsts of juske ic whether the pnnishmcni is 
hopelessir in.ulcuiiatc lint if no failnre of ^iistice 
bfis occurred, Oic cotiiiction should not be set 
w'side and a coinmittal oldered The procecdiTips 
oi the Sla'Ti'tr.ato are not roi«l hat merelr xo». 
doble -[S ?30 Cl PC] ~U .M r>75 

141A Scope of the order ~s (i> cJ (ij)rtocs; 
not authorisn a Missions Court to cotninit n case ' 
to Itself but only cinpoweTs it n» a Court of 
ippnl to direct a compotont Magistrate to tnalc 
a commitment to itselt —(07) t. X 17P See 22 
C V! 

'4) REDUCTION OF SENTENCE. 

14’. On the ground that it is oxces8tvo-» 
llipli Court enn mitijfnto n ernteacc bv a Magis- 
tiatf. conffrmed or altered on appeal by the 
Sessions iT’iiliJo, on the proand thnt «t is cace«siTc 
OW R 7. 

143. When the Appellate should reduce the 
sentence. 

()) When the A.pgellata Ceutt s«u ««ide the canT\c. 
ttaa for OTIC of the offences, it ehonJd reduce the 
sentence otherwise the upholdinp of the sentence 
pissed by the Loiver Conrt would amount to 
enh-incemcnt, which 18 illesn! — 8MT llT 8MT 
312 22 B7CO See 2 Weir 4S7-A, 

(2) Where s Mapistratn conricts the accused per- 
sons uader&s i47 and S7S1 T C hot passes only 
a single sentence for both the offences, an Appel- 
late Coart m acqaittinir the aecB«cd under S 379, 
should OTsko some rcdnetion «n the sentence 
unless the Court thought that the sentence ought 
not to ho reduced, in which case it should refer 
tie matter to the High Coart for enh'iuceuicnt of 
tie sentence —30 >1 4S 24 0 AIG • 3 X 67 160 ) 

144. 'When the injury caused is tnfling. — 
High Court will ri'dnce sentcnc® if there ia no 
clear evidence of the amount of damage done 

2 H. R 333 

145. Appellate Court after rejecting an 
appeal cannot dimtalsh the sentence.— 
hat 304 

146. Appellate Court cannot divide the 
sentence between the two offences. — 
IVhero o Mfipistra<e\in coavicting n peraon of 
two offeticce, pnssed a mosIo sentraco of imprison- 
Tncnt and fine, )i»M that sppsralc aeotencea 
•hriuld hnTo bern pn-^rd, and thnt the Appellnte 
Court, In rerprsi rig the conviction for on® «dfc*icn 
eionol allot the imprisonment to one offwicB nnd 
the fine to the other.— P.at 400. 


(5) ALTERATION OF THE NATURE 
OF THE SENTENCE. 

147. Principles to be obsorved.—'fhe eccrtifi of 
tbn Court’s discretion in this respett, innst he 
rcgwhlcd bi n consiflemtion of the ratine of the 
ccitlcncc in support of the charge upon which the 
ficcHsfd wf>« ponM’ctfil.fim! of the finest ion whet her 
Ihit cudriicc rc.isonnbly supports the jurticubr 
finding to which it is prppoicd to niter the 
ronriction. nnd wiiether the occineil.wc'Dld, in aoy 
way he prejudiced or injured hr the nltemtion 
(•00> A K. h(> 

148. Meaning of the word "reverse/*— The 

word “rcicrac'* me.an* to make void to set n*i<le 
orflnnal end not merely to change or turn to 
the contrary 

.» \V, It, 60 

149. When alteration amount to enhance- 
tnent. — An nltemtion of a sentence by the 
Ippclhstc Coart from 3 months It. I. to 1 month’s 
li ] and A fine of Rs 100 in defaoU 1 mopth'a 
fiirihcr 11 I tmy nmoont to nn enbancement 
rcgonl being had to the fact a fine mn. tinder 
S 70 1. P C, be levied even after the impri- 
sonment awarded in def.io!t ha« been ander 
gone, such impcU'inmcnt not being a di^cLarge of 
the hftc 

7 I’ n. 1915*[23 A.4fl7/f.] 

150. When alteration does not amount to 
enbancement- 

(a) AUeratioa of * pnrt of the senteoee nlieao 
portion is altered to a punishment of levser degree 
of severity doM not amount to enhancement. 

27 C 175. 

(b) .MteratiQii of imprisonment for one roontli^ to 
one for 6 days and a fine of Rs. 40in default im- 
prisonment for 2 weeks, is legal and does not 
nmoaat to enhancement —30 M. 103 fp. B.)J 
17 A 67 2.3 A 497. 

151. Per further notes- — See Vll Enhancement 
of sentence 

(6) ACQUITTAL OR DISCHARGE! 

152. Where the Court does not expressly 
order a retrial. — 'The fact that the Appellate 
Court did not espTes*ly order a retrial does not 
neceasarily mean that the Court held that eo^ 
retrial should not ba held. ('66) A. K. C-10. 29 C 
412 1 3 >I 48 

153. Setting aside a cenviotion because 
case is of a civil nature— it is not good 
reason for an Appellate court to set aside n enn- 
Tictioo for cnjninnl trespass _ without going 
into the ease, or discosiiDg the cridence or coroiog 
to any conclasion thereon, because it conside^ 
that »t is a matter for civil courts, wbeto the 
matter haa been tried by the first court nod the 
ilagistrate had come to the cooelosion that 
flccnsed was guilty of crimio.al trespass — 27 C 
J, 226 . 
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VI. ’ ORDER IN RESPECT OF A PERSON WHO HAS NOT APPEALED. 


(I) J'owrt'ofthcJlifih Vunvf, 

164. Power of the High Court.— Tiic Hiph Coart 
In* poa or iinJT S to tie'll with the ra»e of I 
Accused persons not nppcalinp otninst tlmr 
connction. while considerine nnd tryinp the 
Appeal prefcrreil Itv the other acciisetl cl (u) 
of the section doc* not in o6' war affect the I 
lunsdiction Tcjtcd in the Hiph Court to deal with 
tlicir case. [5 C N .?n0 14 T 1{ llW't 4 Ilur ' 
T s7 10 IV II 07 i» r 11. IW.'] 

[Noto.—'Vhcrc in the inemonitidiim of nppcnl the . 
name of cnc of the three persons jointh tried and ' 
conricted was b\ oiersipht omitted, the llitrh ' 
Conrt on the ground that the rmsoua for the 
ncquittnl of the two npjiellanta applied to him . 
also, acquitted him —t’PJ) .V K 51) j 

186. HahoDcomont of sontonco is lllcgaL— j 
IVJjere the occaseii ha* not appeaJeil, the aentenee I 
arauut him cannot be enhanced, simph bccanao 
111* CO prisoners bad np|>ealed and their aentonce* I 
liad been enhanced b M II (np ) 7 I 

(’J) .Y« Co»fr / lHylt (.‘mii't 
run ilrul u'Kh the rttfr of an itcrintrtl 
trho han not appcalrtl. 

156. All appellate Court, otlier than n Itiirb Court, 


has iio niithonlr to alter the sentence of n 
prisoner who (ms not appealed and whose sentence 
IS not appenlnhlo — S H (ip ) \ II Hal 5*S 

[IfotC —The Ili<triCt Ma^'istmte cannot deal with 
Ins case in anr wni . excepting bi rcjiortini.’ it 
to the llipli Court — K.at .l.'S] 

1C7. Ordorogainst Q person who has boon 

acQUittDda~-tVlierc two persons are tried br 
a Magistrate one of whom nns acquitted and the 
other conricted, the Sessions Judge in dealing 
with the apjicnl of the conricted person lin* no 
jansdiction to jiats any order affecting the 
acquittal of the other man “S A J 1 12P 

(!t) i*i‘orfiliirc ivhcn mihortHinife appr-llnlc 
CourtM flilnl: that Intcr/crenrr 
ts cfiflffl fuy, 

166. Ap|>elbto Court cannot on the appcil of one 
prisoner alter the sentence of another prisoner 
in the tame case, who has not appealed 

The aiqiellAte Court should submit the rccont to the 
High Court for order 2 Weir 670 • Hat 358. 


VII. ENHANCEMENT OF SENTENCE. 


(1) Itatri of Vvacticr, 

169. Practice of tho Bombay High Court— 
It lias I'ccn the iiiranablc practice of the Uonibay 
High Court, >n cate* that came up lieforc it for 
eiilianeement of sentence to accept the coiiriction 
as coocle«ire aod to coniidcr tho fiuotlton of 
enliancemcnt on that basis 32 H ICi'J 
160. Order haring the effect of enhancement 
of Bontenco is illegal. — 

(1) An appellate Court when it revojscs the conne- 


2WcirtS7(o) lOM.Tllo 3 JI T 312 

Note.— 'Vliere only one offence lias been committed 
and a Magistrate erroneously splits it into two 
and passes either two sentences or*a combined 
sentence, the joining up of the crioneous •)>bt — 
wliethcr in conviction or sentence cannot be 
regarded as bevond tiie powers of the Appellate 
Court tinder S, 423 3 X. 07 8 C P. 23 

161. High Court cannot enhance a legal senfcnce 
on niipcal (1 W. 11 H>) But it can do so as a 
Court of Revision under S 439 [0 A 022 (T. B) - 
\\ C. WO) 

(2) An appellate Court has no power to enhance a 
' sentence by altering a sentence of tine only into 
one of imprisonment IS B 7.'<1 18 A 301 

(’!U 00) i. B 423 

(<) Where Sessions Judge and assessors nci|ait tho 
accused of murder but find guilty on a minor 
charge, the apjicll tie Court li.as no power tn inter- 
fere to enhance the punishment n« irded, 

1 I J (X. R ) 


102. Sessions Judge cannot enhance son* 
tonce.— Where thironrosopnnite conrictiona and 
sentences tinder Bt 147 and 323 I P. C, the 
Ses-ioMS Judge, while setting aside the tcntenco 
ooderS 323 1.1* C cannot enhance tho sentence 
under S 1 17 I. P. C to the total of the scatcnecs 


^ fV) C/iant/f of r.atf. 

163. ~ * • 


not be made w ithout giving notice to the appellant 
24 W. r,. 72. .See 14 P. R IPS7 or in the case of 
(icrsona who have not appeulod —8 M. H. (np) 7. 

164. Present law.— If the lligli Court wants to 
enhance the aontence it cannot do *0 under S 42'J. 
Rut it can proceed undtr S 439 Cr. P C ond pass 
the order in it« leviaional jurisdiction 11 C 630. 

165. [Note,— '‘Under S 280 (of tl,o Code of 1872), 
the Appellate Court had power” if it saw rc.ason 
to do so, to enhance ani punishment tint has 
been Rivnrded This power was tiUon awsj fiom 
Courts of Ap)u-al by S 423 of the Code of 1882, 
which was re-enacted in tlio Code of 189,8. tjk. 
High Court, however, wlion heanng’nn nppoal 
against a conviction, mav, under S 423 ct (b) 
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niter the finding and tlicii as .t Conrt of revi- 
fcion may under S 439 ciilianee the sentence so 
as to make it apinopiiate to the altered finding" 
—37 M. 119. 

(S) IVhat iimounfs to eithanccincHt. 

166. Order for joint tine. — IVo peiaont who had 
been sentenced to a fine of Ha 75 each were jointly 
fined Es 150 on appeal by the appellate Court — 
held — this amounted to an enhancement in each 
case— ,32P. L 1900 

167. Acquittal without reduction of sent- 
ence. — Acquittal on one of the charge^, at the 
same time maintaining the original sentence in 
its entireti , amounts to enhancement — SIM 48- 
22 B 7C0 

168. Enhancement by stibstitution of impri 
sonment by fine. — Alteration of 15d.iyslt J 
and a fine of Es 10 or in default one weeks E I. 
to a fine of Es. 50 or in dcfanll 1 rnonths I* I. 
[ (87) A N 100] 'Wherein lieu of imprisonment 
the Api>ellatc Court imiwsed an additional fine 
licld that it amounted to an enhancement of the 
sontenoo [2 'Weir 487 ] 

169. "Whippiog.— “\Vc ha'e no dahi from which 
the comparatiTe seventy of the two scntciices of 
whipping .ind rigorous impnsonmeut can •he 
determined and it IS impossible to say how many 
lashes would be equivalent to a scotenco of rigor* 
ous imprisonment fora specified period (6 B L 
(appx)95] The addition of a sentence of wliipp. 
isg by the Appellate Court although the sentence 
of impiisonment is reduced amounts to an enhance 
ment of the sentence [2 Weir 487] Wheio the 
accused was sentenced by a 2ii(l class Magistrate 
to Q fine of Rs. SO or in default 45 dajs' rigorous 
impnsonment but the District Magistiatc, on 
app<.al, altered the sentence to 50 lashes in hen of 
the term of imprisonment which the accused had 
yet to undergo, held that the wjnpping should 
hare been substituted for the scntenco i>asscd by 
the 2nd class Magistrate and not for lh>' tenunn' 
lUQ teiin oj vnpifainriciit [Rat 131 } 

170. Alteration of a sentence of fine to one 
of imprisonment. 

18 B 751 . 18 A 301 

171. Order for payment of Costs. — Where a 
Magistrate coMcting tlic “iccuscd persons directed, 
out of the fines impo'-ed upon them, the ]»ai ment 
of 2 to tho complainaiit n« process tees, nnd 
on appcil the Deputy 'Masiistiatc directed tho 
accused to luj a fiiitliCr «uni in addition to the 
fine already imposed on them as being erpcnscs 
incurred by the complainant for process fees, etc 

VIII. CONSEQUENTIAL A 

170. Scopo of S. 423 (1) (d).— TJie phiase "make 
.in> coii'cqiieiitial or incident.al older that inaj ho 
javt or proper” m S 123 (1 ) (d) of the Code, does 
not tnibraci' any and cvciy .iiicilhry order wIiilIi 
5i capalilo of beiii" described a« coiiaonnential or 
inciilcntil"— 30 C 157 (E.B.) 

177. Moaning of “consequential order.” — A 
coiiti fiucnliul order wlucli follow*! ns a matter 


under S 31 (if tlic Couit Tees Act, /.cW tli it iiii 
order to paj n fee under S 31 being an integral 
p.irt of tho sciitonce, such fee should be trc.itcd 
a fine iinpoacd bv the Court and the DepnU 
Magistrate hid thciefore enhanced tlie '•entciiie 
which was illegal — 5 M. II (ipr^) 22 M 
ir.3 • CoH. 2(3 M. 421 : 29 M. 183 
172. Eetention of entire sentence, after re- 
versal of conviction on one of the charges 
Where tbc accused was coniicted iind(?r Ss 147 
and 379 I- 1'. 6. and sentenced to 4 month's E I 


1 Ri, 1. . o A Ul 

(4) What (Iocs not amount to 
enhancement. 

173. Addition of order under S. 106 no 
enbancement. — Having regard to the provi- 
sion* of S 106 (3) of the Cnmiinl Piocedure Code, 
the order of the Sessions Judge directing the 
.ipj'cHaiit to tnrnisli gccurity to keeji tlie pence 
under 6 106 did not amount to an czihacLC 
ment ot the sentence — 1 U. P. 14 • 20 Or 700 
(X) . 21 P 11 1905 

174. Addition of fine after reduction of 
sentence whether an enhancement.— 
Where tho lower Court convicts the accused and 
sentences liim toimprisoaincnt fora certain pencil 
and on appeal, tho period of imprisonment u 
leiluced bnt a fine 19 imposed in addition, and in 
default, a further period of imprisonment, tho fact 
that a hue !a imposed by the Appellate Court 
would not, in law, be nn enhancement of the sen. 
tcnce, if the aggregate period of imprisonment 
which the accused may liavo to undeigo is, to any 
extent, le** than tho pe'riod of tiio original sentence 
In a case where *ncli nn alteration of the sentence 
has the effect of rendoiing it, in the circumstances 
of the case, excessive 01 inappropriate, the inter- 

* ference lu revision ofasupenoi Conrt may be 

c.aied for— 30 JI 103 (F.B.) Sev I M J 114 (N) 
23 U 439 27 C, 175 Cr R 31 of ’98 • Con 17 A 

07 21 A 497 2 Weir 45C 2 Weir IS". 

176, [Note. — An alteration of sentence by the Appel- 
late Court fiom simple iinpiisonmcut for one 
month to n sentence of simple imprisonment for 
thiec weeks and n fine of Es 60 - m default a 
farther iwpi isonment of one week amounts to an 
cnhanccnieiit oF the sentence —3 X 90 

D INCIDENTAL ORDERS. 

of course, being tho necessary complement to 
the main order passed, without wliicli the latter 
would l>e incoinjiltto or ineffective [39 C 167 
(P. B.) 8 Bui 'J 2s0] 

178. Principles applying to the passing of 
consequential and incidental orders.— 
tfndcr kjy read vvitli S 42.3 of tlie Ciim Eio 
Code, llic Court Ins power to pass any ordeztlnt 
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riij mill iirn]>cr. mul tlio ofTrnet' ItAviiiv' j 

t»ron compniiinloij, tli(* coiiTiclioii flmiiM l>o 
n.i.lo— 13 (1 C. ir.J I 

70. Order for compensation.— An \i.jvplhip 
Court nn |'t«« nu onli'r nL“ni'«t Hip c(>iii)>H5nniit i 
ananlinc romi>pnMtion to tlip npcn»pil iinitpr S ^ 
2V) Cr. r. 0. Snell fin nnlcr in ly rori riTipnimblr ■ 
1)0 rcsnnlpil n^n con*pi|iuiitifit ordor mtlnii tlir 
nicaninjr of S. 4‘J3 Piili S I el (d) —I J C \ SIS 
Cm— 2S A f>2') : :M C 517 (F.B.) 

[Note.— An .\iipelhto Court r«inii'*‘ nrilor ro«nx*i»«i 
tion such ns i« cnntpnipl itp<l In S. S>0 Cr 1* C 
3‘> C. 157 (F.B.)] 

'2) Iiirltlriifal oytlri-i irhtrh mti!/ or iiuttf 
not Itr jut't'frtl, 

SO. Power to order restoration of property 
— (S. 522 Cr. P. C.)— S is:i of tlio Cfvlc «.f , 
is'ts prornle* for the mnViii^ hi nn ApjH-ll.itp • 
Court of any consccjuontinl nr incidental order 
that may be ju»l or proper therefore, a Mn«i<tnitP 
of the iirst class empowered to liear npjicaHrom 
nobonhnate Mapistrites, has jori«<lictio!» under 
R 4J3 (d) to pass an ordi r under S 52.' Cr I’ C 
[2-1 C 7.M 14 Cr 172 (C) >'ee 23 11 »!»l SI 

W 11 .'ll /J«f 2*)C raol Under the Cmle 
of Ibtfs, tlie Ilijfli Court lia« the power of makmj: 
nny consetjiiontml or incidental onler that ma\ 
bo’ just and proper ns a C-nirt cf reiision An 
accused person iin\ be n stored, upon Ins nci|uitt.il, 
to the possession of tin* propcrlr from winch 
ho hits boon do]inied 111 fmotn of the compliin. 
nut— [27 A 415 (00) \ X 2V. Ill 0 K IfO 
ISO -N So'l] The Hit’ll Court Ins power to 
interfere in leiision with nn order pis-cd bv 
n ^laffistrate under S 522 Ci I’ C [.Id Ct( 

7 0 0 2S] 

Bl. Order for removal of obstruction.— 
.Mthmijli nn ii[i|u-llite CoiiiC luis nnihr S 123 
thr poWLi of mikim.' nin iiniendmciit or an) 
loiisctiiienti.il or incidditnl order that mar b« 
ju<t and pioper, tlie Vp[>p|latc Conit louldiiot 
set aside the older foi remoial of oli»ti notion 
made In a loiu’i Court u|»)n i imiittion under 
S 341 I I’ C — j C N HJ 

[Note.— In 31 C O'll tF. B.) It was/,, M (/;,// «n,f 
.tmr.1 lb JJ that hhi 1. iiii order 

cannot be made br n Mauistmle I lit order mas 
tlitrefore presumably lie set a>.idi us ilUtral ] 

82. [Note por Contra. \n Ap]>elhte Court 13 
not competent to make an nnlcr mull r h >22 Cr 
1’ C dircctin.' tin re'toritinn of the possession of 
ininioiable )irf>p<'rtr to tli<’ pel son entitled thereto 
When tie tiiil Court ha.1, for «om- reiswior 
otlu 1 refrained from tahiii}.' uttion under tlic 
afiicsaid settioii as sinli, an onli r lanniit be 


rrsrirdid ns n eonsi qiientinl or iiicldeiital order 
witlimtliC|uiniPwnf S t23(l)cl (t) Cr. 1’. C. 
[iir 11 linn. Ji'ir itivi] 

183. Order undor S. 31 of tho Court Fees 
Act— for payment nf costs by the accused to 
tliP ooinplainant can be mail'* bi the .Appellate 
Court [2HAI IKS] lint whenmailebi tlie lower 
Court laniiflt be ret n«uh- [.31 AI. 517] 

184. Sending back judgment to bo signed by 
tho Magistrate— IS an iniiih nf il order within 
flip menniii'.; of S 121 (I ) (il) Or I’ C— ll.\ 217 

186. Permission to compromise,— llip Code of 

Criminal I’roeeiliiri' .‘4 b’ly set* fortli the powers 
nf a Court in rcMsiun It only (.'rants certain 
ti ceil powers .and does not mentions .lt>cl (j) 
If tlie Ap|>cliatp Court has power under cl (d) 
of R 421, toemnt raiictioii to compromise, then 
<1 (>) of Sec .315 was nnnecessarj — Per Tirlbalt J 
M A J 13 2 A 33') 2<» M J .521 37 A. 127. 

Con 32 A 151 ISO C 101 .1 O C 311 

180. Order under S. 471 (1) ts clenrii nn order 
nliicli till- acijiiittinir Conrt, wlicther onijinal or 
appellate, not otil) Ins powers to make but is 
bound to make (if tho circumstances nf tlio ease 
ro<|airc It) Such an order falls within el (d) of 
.R 423— spur T 2‘‘ri 

187. Action undor S. 502 Cr. F. C. hifro.— 
The now proMSions inserted in 8 423(il} empower 
the High Court DS a Court of A|<jieoI to eterciso 
the powers conforri d by S 502 Cr 1* 0 — 21 .A 
too 21) .M 5C7 (50S) 2 11 It 817 

188. Requiring security to keep tho peace 

under S. 106 .An order for security 

under S 106 (3) Cr P 0 may bp made in appeal 
whether the original Court had junsdation to 
pass such nn Older or not —33 li 31 SOM 182 
•17 M 153 (F. B.) 2 Pat J 21 (F. B.) . Set Note 
No tinder S lOG at p 111 

1801 Setting aside lower Court’s order under 
S. 106 — An order niuler S IOC may bo 

set aside on a]<|>eal and the order of the Appellate 
Court scttinyr aside such an orilcr IS an incidental 
order within the iiieanin" of R 423 cl (3) Cr 
P C-30 C 101 

100 . Order of confiscation under the Indian 

Forests Act.— An order of confiscation under 
S> 34 of the Indian Korcslg .Act VII of 1878 is 
not ittridrntiU to a coniittion under that .Act 
Hence an Appellate Court lannot make such an 
order of conhscatioii — 27 C 4.50 4 .A 417 

101. Expunging remarks in lower Court’s 
judgment.— 'Ihe Hich Couit has no power to 
direct a Subonlinatc Court to t\jiunt’e or other- 
wise deal with certain passages in its judgment 

2 Weir .531 


IX. INTERFERENCE WITH THE VERDICT OF THE JURY. 


(I) (ieitfiuil Jliiti-i4t/ I‘rtir(fr(. 

J)iitirof lllifli CiHirt. 

92. (1) It IS mamfcstli the iiiti iitioii of the Ivgisla- 
tiiie that till’ piiw er of iiitcrfeii nee eoiifcrrtU 
oil till* High Court, hliuiild not he lightly evLnisod 
cspeiially w Ian tho lerditt is one of nci|nitt.il and 


unless It 


0 alter or icurse tlie \erdiet of tlie jury, 
IS of opinion that tlie iirditt is erroneous’ 
owing to a misdirection bi tlio Judge — 10 11 It 
5G5 25 AA' It 25 10 It K 505 

103. (2) llefoie the leidict of a jury can ho ri vt rsed 
on the (truand of misdirection, tlie High Court 
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[ Sec. 


must be satislied tJiat tlie renlitt w.ib crroucous, 
or in other Tvords there has been a failore of jostice 
by reason of the misdirection. But these provi- 
sions do not require that the High Court is to 
go through the facts and find for itself whether 
the verdict is actually erroneous npon the facts- 
—23 C. 230 : 2 C. N. 49 

194. Meaning of the word '‘verdict.’*— The 
ii'iid “verdict” in S. 423 el. (d) Cr. P. C means 
the entire verdict on all the charges framed 
in course of a trial for various oHeiices as provided 
by S 236 Or 1’ C The tertn is not limited to 
a \erdiet on a paiticular charge on which the 
accused is convicted and coiiMCtion on which 
IS appealed against —22 C 377 

195. Meaning of misdirection. — The cspicssion 
“misdirection” as nsed in the Crim. Pro. Oodc 
includes not only an error in laying down the 
law by which the jury arc to be guided, but 
also an error in summing up the evidence— fs 
S 102 5 H. H (CO) 83- 85 94] Technically 
“i/ii«dn<JC<<ou” means an eiror ol law made by a 
fudge in charging the jury (Wharton) or "an 
error of a Judge m charging the jury on a matter 
"f law.” (Mo'lcy and Whitelcy). 

196. Effect of the reversal of a jury’s ver- 
dict. — The law nowhere lays down that nberc 
tho veiclict ot the juiy is set aside, the Court 
must noccssatiiy direct a new trial. It can deal 
with tho case of which it has complete scinn — 
23 C 711 

197. Interference to lessen the punishment. 
—The High Court cannot nullify tho verdict of 
a jury by interfering to lessen tho punishment 
when the connctioii itself was not considered 
improper —6 W. R 0 

198. Construction of order interfering with 
the verdict. — Tho petitioner was connoted in 
a trial by the Sessions Judge with a jury on a 
verdict ot gnilty. On appeal, the verdict of tho 
jurj was set aside on the ground of irregularity, 
and the following order was passed “It will 
lie open to the Crown to proceed further with 
tlie case, if it bo ao advised We direct that 
until a fresh trial, if any, the accused be cnlargeil 
on bail to the satistacton of the District Magis- 
ti-ate Held that the order of the High Court 
dnl not amount to an acquittal or discharge 
but an order for retri.il subject to tbc rtgbi of 
the Crown if it tliought fit to withdraw the pro- 
ceedings — 10 C 212 

199. Powers of interference lie within ex- 
tremely narrow compass.— Sec Xote No 208 

belou 

(-) ir/int tnnonnfs to misdli'eetioii. 

200. (1) In a rape case the judge said in his chaise 
■•jou will observe that this sesnal inteFconrsc 
was mpiiu'it the girl’s will and without her con- 
sent "—held tins was a miedireetion —2.3 C 230 


201- (lO Omission to evplam the law to the jury 
amounts to misdirection. — 23 C. 3G1. 

202. (3) The omission to sum up properly to tho jarv. 
if the prisoner is tlicrebv prcjndiced.— 5 B. H. 8) 

18 vr. K 60 . 

203. (4) Whore material facts of tho case wLk!i 

are proper subjects for consideration by the jury 
are not left to them.— 7 R- 2 

204. (3) Tlie omission of the Judge to toil thcjnrv 
tliat it was for them to consider whether npon 
the cndenco adduced the ofTcnco was estaWished, 
25 C. 230- 10 C. 970. 

203. (C) Omission to read tnateiial portions of evi- 
dence to the jury, unless, it has load to misdirec- 
tion of the jury, is not by itself sufficient to 
j'ustify a rovcrs.il of tlie verdict of tho jury . — ~> 
B. R. 207 

208. See~Xote tinJci- S.2'J7.VJ Cr. P C. for a fuller 
treatment of tho subject IX. Misdirection and 
Non direction (p 339 

(3) H'heii lliyli Coiii’t iriU or H'iU not 
oiter/ere. 

207. Evidence Inadmissible.— Where a part of 
the evidence which has been allowed to go to the 
jury IS held inadmissible, it is open to the High 
Court in Appeal to quash tho verdict and order a 
new trial —10 13 749 10 B H, 497. 

208. Limit ofJIiyh Court's jyotrers. 

(1) High Com t has no power to go into the facts 
of the case in order to see whether or not the 
connclioii is right. 

20 ^7. R 41 bee 2') C 230 

(2) A Couit of appeal will not interfere with tho 
voidict of a jury if the omission of the Jndgeto 
read out material portions of the ovidenco to 
them has not prejudicod the accused —5 B R 207 
See B. H 83 

(3) Where the judge has omitted to draw the atten- 
tion of the jury to the two classes of culpable 
homicide mentioned in S 304 1 P C , the High 
Court would take it that the jury found the 
.iccuacd guilty of the lighter description of the 
offence —5 B L (ap) 86. 

(•t) ..Ijfjirals to Prirst CoimcH. 

209. Appeal to Privy Council not confinsd 
to cases of misdirection. — No countenance 
11 to bo given to the view that appeal to the 
Privy Connell would be allowed merely on the 
ground that tho jnrv had been misdirectod 15 -V- 
310 See also— 16*W B 407- 18 W H 407n 
10 B. H 75 7 B II 77 

<10. High Court h.iB no povvei to giant leave for 
Hqical to Privy Council in cnminal eases nguust 
the verdict of jury 

J8 IV R 407- 16 W. 1! 407n 7B H 77 S-e 
1 J J (N S ) 61 


X. HIGH COURT. 

Poirrriii revision. 

211 (IJTliP It toll Court can m rev i«»nn 


nlei a peison 


coiinctcil liy .1 Presfilency Maeistiate to be com 
inittcil for tilal under 8 425 C 1’. — IG B o'*'' 
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212 (2) Itir i'o«rr* rotif.rr.il »ii a Court l.< I 

S 4-t't Cr. P. C for tlio nllrrnlion nr roTerial of 1 
nr'icr* arc llic «Ttne n< llioic ronfi'rrcl In R 42t [ 

Ifi (’ T'lr* 

213. HiRh Court cannot onhanco a legal 

sentence- ' 

,1 u* n in 1 i.J •'<*' 

214. Alteration or reversal of sontonce.— lUsh 
Court wat jirpcluilnl from nltrriiij* or rrxrr»inp ] 
the acntcnce paa'ed hr the Rc««iont Court on ; 
account of error of I'roreilure nhon the pnaoncr ‘ 


traa not aiilntnntnll. |ircjiiilicr<1 In aiich < rror iin'l 

218. V . • . . • . 

218. Criminal appeals to the High Court 
may bo disposed of by single Judges— 
17 IV n 17 

217. Diflbronco of opinion botwoon Judgas 

— tVli.Te iliji Fence of opinioit nnaca hetween 
twoJ«il?c.« in erimum! njipe.ils, tlie opinion of 
tli<* aentor jinlxe prerniU nnclcr S 3(>of the Letter* 
P.itent —III W IL t'. tl W U 


XI. MISCELLANEOUS. 



218. R 270 ti not n »elf<ontftineil rection {aiieh ns Ss 
100 and 4*0) It does not deehre wimt the power* 
of an appellate Court are in dnpoain? of apjicals 
under cl 3 of the aection and it »« necca^ary to 
inrohe the aid of R 421 for tho purpo'c— 3SM. I 
109K[2<1M IvT IM 31 M h't 27M.J C.»a n.^f] | 

(a) Orders uiifler S. .7f;5 C’r. V. V. i 

219. An appeal lies ngnintt on onlcr under S. 5C2 Cr 

P 0—37 ^ 31 ' 

(3) S.513 dees not coHtrnUhr apiditHtlou \ 
' 0fSs.4’23flHd-i.'t{}. \ 

220. The Powora of rcviamn conferred on the High j 

Court by Sa 110 and 421 (C) aro not taken away 
by the power of reriaion ctron to the Uiatriet I 
Msgistrato by S 515 —C S 170, Hut 8ec 3 C. 757 . 
igW. n 1 411 C21 I 

(4) .thotniifilfofftfypcftl. j 

221. The appeal lotlgcd by a convict abate* on hi* I 
death — 2 B 501 IC P R 1R78 See Note* under ! 
S. 431 

(S) Appeal from ordevn undev S. tiU 
Frontier Crimes Jlcgnlatlon. 

222. Where a Magistrate empowered by R 59 of tho 
Regulation tries without the assistauco of a conncil 
of Elders a person charged with having done an 
act punishable under the Roiriilation, the ordinary 
course of appeal prescribed by the Code of Crimi- 
nal Procedure applies — 10 r R 1910, 

(0) Appeals from orders bp IHstrlrt 
Maejistrafe as Siiperlntetideiit of I 

mil States iu the runjab. j 

2 23. Xo appeal lies to the Chief Court from the order i 


of a District Magistintc in tlic case of trials con. 
dnctcl bj him in lii« capacity ns Superintendent 
of HiU States outside the limits of British India, 
Since the Mngistmte is not acting in his ordinary 
capicitv a* a Magistrate onilcr the Cr PG- 
UP R 1010 

(7) •fadfie personaUp interested ghontd 
not hear appeal. 

224. The words “to try any case" in R 550 are com- 
prcliensirc cnongh to ineliido tho hearing of an 
appeal [Pc< D,ine-jfeJ in 2.1 C 44 (W) A N. 74. 
Rcc CO?) U R 1 fj.ST 0 S’ Rl 

(S) Award of fine to eomplolnant, 

225. The law makes no pronsioo authorising an Appel- 
late Court to award to a complainant nnj portion 
of a fine paid by a convict wlicn tho trying autho. 
rity has refused to avrard it —Rat 39 

(9) Kouppeal from conviction bp Depntp 
Commissioner of Sonthal I’crpanas, 

226. Under S 4 (cl 1 ) of Act ivxiii of 1853 all sen 
tences passed in criminal cases a rcfiiial and no 
appeal lies to tho Ilieh Court. — 17 W R II. 12 
C. 53« 

(lO) Annulment o/coni'/cffoti leithonf 
setting aside proreedings. 

227. Where on appeal the Sessions Judge annulled tho 
conviction and sentence passed upon a person 
charged with an off“ncc exclusively triable by a 
Court of Ressions, the subsequent committal of the 
accused to the Sessions was not vitiated, because 
the Magistrate committed on the evidence given 
before him at the trial, in as much as the mere 
conviction and sentence were set aside and not the 
proceedings held at the trial — 2 A. 010 


424. The roles contained in Chapter XXVI. as to the jndginent of a Criminal Coort of original 
Judffments of subordinate Appel- iurisdiction shall apply, «o far a* may bo practicable, to the 

late Courts. judgment of any Appellate Court other than a High Court : 
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[ Sec. 


rrovidfd that, uiih’s** the ApjM‘Il.it«' Court ntliciwiM* diwet'', the !iccit'«i'd .diall tiot he ludiii'lit 
np, or icquirctl to .ittL’iiil, to hear juiljjmcnt iU*ll\L*i*cd. 

Notes. 


1. For notes relating to this Section see the ] 

following — Ss 3G7-370 IV. Cnntcnta of jud". 
iiicnts in .\p]ieaU [p G5"i] IN Effect of non- | 
compliance witli the proMSioni ot S .SfiY atnl ' 
S 4 ’4 [p fio9] ^ ' 

2. Whether the section applies to judg- i 

ments under S. 123 It mar be . 

open to ilouht «licllicr the provisions of Ss 3fi7 
and 421 Cr P 0 "Inch opptv to judgments >n > 
tiials anil appeals govern ordeis under S. 121 I 
Suhs (}) But even if they do not, it is only 
rcasonalile to rociuire the Sessions Jndife in 
nritin? his order to sliovv that he h.ss ronsideml 
the ea«o of eacli individmt nccuse«l Even if 
till' oidej need not contain all tlie details reqaireii , 
hi S .!G7 vtill each piisnncrh.is n right to have i 
Ins CISC* considered on us own merit and the 1 


order shniitd shmv tint tin- his not la eu In-t 
si,dil of,— :!7 C 'll 

3. Omission to direct now trial may be 
supplied after delivery of judgment- 
Wlierc ft Se«'*iDn« .linlgi* on nppenl niiniils the 
conviction of Ihc accii«eil on tlie groand nf want 
(if juii'dietion of the Mjglatmte who tried the 
t.ise, hut omdH tn orrlcr ii non triil hcfcne a 
comp'tiiit i-niirf, tlie .liiilge i» not jireeliuled 
froiii pissing such order siil).(-i|ticntly. The 
order n.iniilling the c onv letion is mu nn acrpnttal 
— (81):iM ts. 

4 . Duty of the Appellate Court— The ftppefhfe 

tourt shnuhl deente Imlli on the sulheiency 
ot the jiroscciitioii eiiileiue to vvarniii n ronvii. 
tioii and on its leli.vhilitv -2 IVeir 


425. ( 1 ) Whenever u c-isg is dcritlfd on appeal hy the High Court initlcr tliis C'haptir. it shall 
Order bj High Court on appeal to tcHify iH judgment or order to the Conrt hy uliich the fimlin?. 

bo ceitified to lower Court sentence or order nppealctl ac.iin‘‘t Mas iccordccl or pissed If 

the tinding sentence or order Mas wconled or p.»esctl liy n Magistrate other than the Hl-triet 
^lagistr.itc the certifie.ite sliall be sent through the Distiict Magistrate. 

(I?) The Court to M hicli Itie Iligli Court certifies its judgment or iinler shall tlicreiipon 
make such orders as are conformable to the jmlsjnient or oiiler of the High Cnart : and. if 
necessary the record shall be amended in accordance IbcieMitli 

426. (i) Pending any appeal by a convicted person, the Appcll.ate Court may, for icasons to 

Saspensi.m of sentence pending recorded by it in Mntmgj onler that the execution of the 

appeal llelease of appclhnt on bad sentence or order appealed against be suspended and, also, if 
ho IS in confinement, that he be leleased on b.iil or on Ins own bond. 

(2) The power conferred bj tins section on an Appellate Court may be evcrcised also 
liy tlie High Court in the case of any appeal by a convicted person to a Court subordinate thereto. 

(.3) When the appellant is ultimately sentenced to imprisonment, penal servitude or 
transportation the time during wliicli he is so releasevl shall he excluded in computing the term 
for which he is sn sentenced. 


Notes. 


1. The Section applies only to a Court : 
before which an appeal is pending— 1 
X Scvvions Jiidgr lins no authontv to «(ispen<t .i ■ 
"vnlcncf in tLc nbsonce of an appeal [0 M 11 ' 
(ipp\)l] The only Courts which have |>ower 
to siiapcml tlio execution of a sentence or order I 
nro the Courts to wliieli nn nppeil Ik's and the 
High Court Sossioiis Judge has therefore | 
no power to suspend the opemtinn of the sen- ' 
tence pigsecl on certain accused persons by a ’ 
Ms-ond cliss Mnjristmte under S I2ff [2 Weir 53G] 

2. No power to suspend his own sentence 
•— .X ^e»slOlla Judge lias no anthoritv to suspend 
his own sentence [» M. II (ippv) 1] ' A sentence [ 
of imprisonment he it for lioncv(T shrirt n penorl. 


cannot bo suspended to t.ihc effect at n future 
time. A Magistrate, at the request of the ac- 
cused suspeniied the sentence in order to enable 
him to appeal, Aefrf that he had acted illegally in 
doing so [12 W. 15 47] 

3. Order for detention under S. 10 of the 
Beformatory Schools Act.— -Xn order ot 
detention passed by a District Jragistrnto^undf^ 
S 10 of the Reformatory Schools Act (Vlllof 
1&97) is not a “sentence’’ within tlic menmng of 
S.42r>Cr R. C. nor is it a puntshment enumer- 
ated in .'5 51 I. P. C A Sessions Joilge tliorc- 

forc, has nn power to suspend its operation 
under S t2G Cr P. 0 —10 Or. 134 (Al). 
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427. .iti nppe.il i-. pii'viMitctl umlcj* sfutinn H“. llio IlifTh Courl in ly i<5?nc ti « arrant 

Vn-c't of nocii«i’<l MI frnni diiH'ctinET that the nccnscH In* aricstfrl nncl bi-on^ht before it or 

ncqnitfnl miy ciil>oit1inatc Comt. anti the Court before wln’cli he is brought 

nnv commit him to pn«nn pondinij th»* ili'ipo'sal of the appeal, or mlniit him to bitl. 

Note.— 1. J'cr Xotc No 22 nndcr R tl7 Sup u 


428. (^) lu doaliiiir with any appeal niuler thw Chapter, the Appellate Court, if it thinks 
ApiKlIatc Court inrtT taVc further acUlitional e\ hlonce to be necessary, slmll recoixl its reasons, and 
cndcnce or direct it to l>e tfiVcn either take sncli c\i<1cncc itself, or ditect it to be taken 

by a Magistintc, nr when tlie Appellate Court is a High Court, a Court of Session or a 
^Ingistrate. 


(i?) >Vheii the additional evidence is taken by the Court of Session or the ifngistrate, it 
or he shall certify such c\ idcnco to the Appellate Court, and «nc!i Court shall thereupon proceed 
to dispose of the appeal 

(3^ Unless the Appellate Court otheniise directs the accused or hi« pleader shall be 
present when the additional evidence is taken, but such evidence shall not be taken in the 
presence of jnrois or assessors 

(4) The taking of evidence under this section shall be subject to the provisions of Chapter 
XXV., ns if it were an inquiry 


Notes. 


!, Object of the section.— The abjoct of thr 

section IS tho prevention of a ftnilty man's escape 
tliroaijh some e.aroless or ignorant proeeedincs of 
the Majtistratc, or the viodieation of a wroogrfullj 
QCCQScd person’s inooococo, whe/o the Mnsistmto, 
thronch the same carelessness or ignorsoce, has 
omitted to record circnmstjincos essential to the 
elucidation of truth — 18 W 11 31 

2. S. 428 applies equally to appeals against 
acquittal and couiriction — S 428 Cr P c 
allows additions! evidence to bo admitted in 
appeals against acquittals as well as in apppsis 
against convictions, nlthouch ca«es in winch this 
power IS eiorcised will naturally be rare — 26 M 
J 160 

3. Scope of the section.— s 428 does not em- 
power the Appellate Court to call for a fresh 
findiDcr from the subordinate Klagistrate nor can 
the Appellate Court instead of disposing of the 
rase himself, after considering tho whole evidence, 
includiog the additional evidence, act on the fresh 
finding called for — (’14) 51 N 778 9 51 T 406 

4. S. 428 Cr. P. C. applies to appeals from 
sentence by Agent of Mewas Estates 
in West Khandesh. — S 4 of .^ct xi of 1846, 
taken in conjunction with rule 44 which permlta 
of a petition being made by a party against whom 
a sentence has been passed by the Agent of 
5tewaa Estates in IVcst Khandesh, permits tho 
High Court to entertain the appeal of an accused, 
and if necessary to resort to the provisions of 
S 428 Cr P. C. for the purpose of obtaining any 
additional evidence that mar be nepcR«arv — 18 
1? n 7S9 


6. S. 428 does not apply to orders under 

S. 125 Cr, P. C.— The proceeding under 8 123 
IS neither appellate nor revisional [S2 0 948] 
Sec 428 Or P C dealing with remand has no 
application to an order under S 125 Cr PC — 
20Cr231<Pat) 

6. S. 428 does not apply to proceedings 

under S. 105. (0).— Tho power to take or call 
for further evidence given by S 428, is expressly 
limited to appeals under that chapter (> e } under 
Chapter XXAI of tho Code S 193 is not part of 
that chapter nor does the section itself give any 
power to call for further evidence — 33 5[ 90' 
8re30 5I 311 

7. Remand for removing technical defects 
m the prosecution evidence. — “It would 
not, in my opinion be creditable to the adminis. 
tration of justice, or in accordance with modern 
ideas on the subject, that a conviction on a charge 
if otherwise sustainable, should bo upset owinn> 
to a misconception on the part of the prosecution 
as to the proper mode of proving a statutory 
requisite, not affeetivij Ihe menif.a misconception 
which was shared by the trial klagistrato IVhen 
the Appellate Court has statutory power to 
prevent such a miscarriage by directing fresh 
evidence to bo taken on the point, it should 
take action under S. 423 to supply a defect in 
formal proof Per TTalleis C. J in 42 51. 8S5 
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SS.> ] When no oTirlrnro nr in^nffimnt CTitlcnrn 
ha* lincrB adtliicnil on n lelnrani pnjn^ in the 
Court of the first instance liyajnrtTnIioh.nl 
ample opportunity to atldiKo nit hi« rviclence. 


takes all llie cvnlenco produced by the prosecution 
and that cTirience tails to siislaiTi the charge, 
tlie Hicrh Court, will not crcept m »rrv ereei'ttonl 
cirrums^irnres direct that additional OTiileoee 
should be taken. The powers conferred by B 
282 Cr P C (8 42s) nre not, in my opinion, in- 
tended to be eiorci«ed in cases hke the present, 
in which the prosecution harmp bad ample oppor- 
tunities to produce erulence hare done so and 
tliat entire cridence falls short of enstainm" 
the charcr”— Per J/«hmood J id 5 A 217. SfeG 
B T1 (CC)G4]1 AYhero the additionalevidcncc to 
be taken docs not bear on the ^uiH or innocence 
ol the accused an order under this section is on- 
iiccessarv — [23 AV Jl 3i] 

9. Dircotion to take additional evidonco 


accusuu Hiiu uiiucLiuu’ i-no .bat^istrute to tato 
additional eridence, but at the same time, reijoir. 
inp him *0 record a fresh decision, on erideocc 
already on the record of the case, and upon the 
athlitional evidence which he was directed to take 
18 wholli illegal —1 Pat J 90 3 C J 303 . 3 Pat 
AY 221 

10. Appellate Court bound to record rea> 


ralcm? of such evidence was nn ennniry.— SJI T 
428 S AI T 418 

[Note. — The failure of a Deputy Magistrate to record 
1 IS reasons for ordering' fresh evidence under 
-8 }2S Crim Pro Code is an irrcgutarily that is 
cured l.y S 537 [ 9 M T 406 ] 

11 . , r ' ’ . • 


Court under S 5G8 of the Civil V C. (lbS2) A 
Court of rnniinal appeal can take additional cri- 
deiice at any time , only it must record reasons for 
so doing— 8 JI T 418 S«8 5[ T. 428, 

12. When tho appellate Court may act —The 
appelHtfi Court can call for further evidence under 
S 428 Cr P C only if it considers necessary, that 
IS where the evidence on record is unsatisfactory 
or leaves room for some doubt and not where 
there is no eridcnce at nil [10 H. T 50C s 9 H. L. 
(ipps) CJ ] 

[Note.— The necessity for taking additional evidence 
must be appnrent from something on record and 
cannot he derived form external information.— 

3 h. n 114. 


[ See. 

13. Discovery of fresh ovidonco after filing 

appeal.— I’resh eudence will not be nlhiwed to 
bcnddaccdin appeal which w.n not tendered in 
in lower Court on the ground that it was discovered 
after the filing of the appeal — OM. T. 321 .3 11 

tn 

14. Whon the new ovidonco was impfoperly 
refused by the lower Court,— B'l-cre th< 
prosecution offered to adduce cndeuce but the 


tho Sessions Judge refused to adjourn A ci'c m 
order to obtain the eridcnce of two ab«cnt witnes- 
ses for the defence on the ground that tlic.v were 
persons of very ordinary st.atus, whose evidence 
would in no case carrj much weight, the Riga 
Court directed the Sessions Judge to t.iko the en- 
dercc of the tuo witnesses and to ccrtifv the same 
to tho nigh Court [19 M. 375 See 31 0 "Ifi 6 
C. J. 251] 

16. What an appellate Court may not do.— 

(I) it cannot call for a finding from the lower Court 
[9 M. T. 400 ] Cinnot »cnd n case to tJ.c poUce for 
MivestigatioTv [(’00) A. S. 130) The section does 
not authorise the craminafioa o/ an uccu'ednsa 
witness [12 M 451 (tSS)) 

16 . • *■ ■'* *’ presefiOB of 

• TS to Hie mode 

enijuiriesand 
176 Sufira the 

High Court could dispense with the presence 
accused when additional evidence was recorded by 
Itself— Cr A 52 of lOOG (.\) 

17 . Power to record evidence in the ab- 
sence of the jury— In only one instance 
IS a Conrt of Sessions authorised to record 
evidence lu the absence of the jury or the asses- 
sors, and that is when additional evidence is 
call^ fur by the Appellate Court.— 15 A. 133 

18. Dower Court’s duty on remand for 
additional evidence. — A remand of a case 
under S 422 Cr P. C (=S. 42S) can only be 
for the purpose of taking further evidence and 
certifying tho result thereof to the Appellate 
Court, and not for the purpose of retrying the case 
upon 80 cb fresh evidence After reniatid under 
this section, tho Appellate court can only try the 
case, as au ordinary appeal and hao no power to 
enliaace the punishment —3 B L. (ippv) C2 

19. Date of rehearing must bo fixed. — AA’hen- 
cver a Criminai appeal is sent back for further 
enquiry, tho Appellate Court should invariably 
fix a dato for the rehearing of tho enso taking 
care that tho date so fixed is, in each instance, 
suiBctenfly remote to nllow of a return being 
made to the order of remand — riinj. Dir p SW. 

20. Dfibct of dismissal of appeal after ta- 
king additional evidence— An npppll“°‘ 
whose appeal is dismi«seil by on Appcdalc 
Court, after it has taken additional evidcocc 
under S 428, has no right of appeal t*’ ^bo 
High Court— 27 C 372 • Sec 8 AY It 69 i 
It.33.0B II. (C. C.) 64 1 Con.2 AY, n 13. 
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[Note.— Til'’ hn T* con(ninf‘'l in'? rJ2(- S IS**) | 
Cr. P C. wi« nnion-li'cl l<y Act Vtll cif I'.'i't) I 
21. Subordinate court taking further ovi- 
dcncQ may net under Ss. 19S and 470 • 
Cr. P. C. — Wlif’n fin Al'pcllifc Court rtirrcU 
further cviMoncc to lu' tiVen tir fl •nlwtnlinafp 
cnnrt under R 42- Cr. P. C (=*' J2S) it i« com. 
potent to the nibonlinato court heforo winch 
such oridence i« jri'cn, if nny nffcncc 
public ju«tiee n« dovrilicil in R Tfi3(— R 1W>) 
i? co’nmittod before «ncli court by n wifnc« 
whoso CTideiico is hein? rcconlcd therein, to 
send the ense for inrostismtion to n Mnsirtratc 
under R. 171 (=P. 4Tf.)— G P. L (F. B.) 


ennnot restrict the rridence to be taken to th-ut 
mcnii'incil in its unter, but it slioiihl order the case 
to fx’ retried in i lew nf the instructions contained 
in its nriler Tlic nccii"cd is entitled t'l nddiiec 
such ndditional cri Icncf as he tnai desire [.1 
0 J, 003] R 117 docs not authorise n Rcssions 
J«d;:o or District Mnsistnto to fake cridencc 
or to direct evidence to he taken supplementing 
the evidence given in the lower court, lie i< 
nnthorised to direct ft further enquiry, but not 
to fftke evidence nr direct evidence to bo taken. 
Under S 42^, an Appellate Court dealing with 
An appeal may direct ndditional evidence to be 
taken and itself record such evidence. The 
High Court under R 429 has powers, as an 
Appetbato Court to direct evidence to bo taken, 
Vo such powers nre given to the Sessions Judge 
or Hie District Jfagistrate under R. 437. [0 C 
J 2-il ] 


429. Wlicn tlic .Tndges composing the Conrt of Appeal art. eqnally tlivulctl in opinion, the c.aso, 

rri-ooinre "lore Juto' "I Court .1 "'U‘ llicrt-ii, .hnll 1)0 laicU)otoro nnollicr Judge 

Appeal are equally divided of tlic «amc Court, niicl .«neh Jutlgc, after ftQch hearing (if any) 

as ho thinks fit slnll ilcliter Ins opinion, ami the jndgment ororder sliall follow sneh opinion. 

Projiowf fo f/fo sccf/on.—Te section 420 of the sah' Code the following proino shall 

li3 added, aamoly — 

"Preiided fJia/, tf edhei of the Jt<dac^ rompo'ing 'he Court of ap}'«tt i^o regmre, the appeal ehall he re-hearil htfore 
them and another Judge, oi tf the Chief or the JintitMt Commis^oner so direct, lefoie three ether Jiidi^es, ond 

the judgment or order ehatl f’dloit the i<pi»»(.n of ihr m'lioutg of the J'ulges eo le-hearing the cate ” 


Notes. 

Difference between Judges on o refer, 
ence under S. 307 Cr. P. C.— In difference 
between the Judges on a reference under S 307, 
the practice of the High Court in differences 
under S 42*1, should be followd — 15 B 542 See 
27 C 501 (50*3) 27 C fi92 (910) ^ 

The whole case is to bo considered by 
the third Judge. — Where the Judges compo- 
sing the Court of Appeal are equally divided in 
opinion upon the question of the guilt of an ac- 
cused person, though upon certain aspects of 
the case they may be agreed, tho case of the 
accused under S 429, laid before n third Judge, j 
whose duty it IS to consider the whole c.ase and 
nil the points involved, and it will be according 
to the opinion of such Judge that judgment will 
follow — Fer Sfooherjee J. in 15 C N 18 See 
21 Cr 5t7 (c) I 

When there is difference in proceedings I 
under S. 105 (6) — Where on an application 1 


to the High Court under 5 195 ct (c), the Judges 
henring the application nre equally divided m. 
opinion, the case is governed by S 35 of the 
Letters Patent and not br Ss 429 and 449 of the 
Cr P C —22 M. J 419 (F B.) 

S. 429 does not apply to proceedings 
under S. 107 of the Government of 
India Act.— When on nn application to the 
High Conrt under B 107 of the Government of 
India Act (3 and G Geo V C 61), there is n differ- 
ence of opinion between the Judges, the decision 
of the senior Judge prevails — 21 Cr 25 (c). 

Third Judgo should not differ on points 
of agreement.— IVhcro on a difference of 
opinion between the two Judges of a Criminal 
Itevisio&al Bench of the High Court, the case 13 
referred to a third Judge, the third Judge will 
not differ upon a point on w hich both the refer- 
ring Judges are agreed, unless there are strong 
grounds for doing so — 22 C X 745 


Finality of orders on appeal, 
section 417 and Cliapter XXXII. 


430. Jodgments and orders pissed by nn Appellate Conrt 
upon appeal shall be final except in tbo cases provided for in 


Notes. 

1. Meaning of final sentonco.— A rentence 1 

can only bo said to be final, when it cannot be set ) 


aside or interfe-eil with by any Court or authority 
whether on appeal or otherwise— 12 0 630 
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snminnl I 
Itraita* ' 

Mi'U, iifiii. itiji Liiu oesiijious nau no ponpr | 

tn ic.idmifc it, us tlio Cnm. Vro. Code nowheic 
provides for a review of jiidffmenfs ir criminal 
mattcis[I9B 732.2ir.Il 1&S7 ]. Annnlorof 
roicction of .111 appeal is clcaili an older made bv 
111 nppel! ite court in .ippcal and is, therefoie tnial 
[tli 101 But Sec 7 H n (C C)W] 

3. Verdict and Judgment of Division 

Sench XS final.— Tlie veidict nml jwd"ment of n 
Division lioncli of tlie Hijjli Court in n criminal 
irtsc. coupled 'I itli tlio sentence .ire .ibsohitelj' 
iinl [U C 4J (F. B.)] 


[ Soc 

4. Order under S. 106(b).— An .qiplaation tu.s 
bessions Jinlffc to f-ct aside n sanction n-nmti-il 
under S IDo is n criminal proteedins in revision 
nnd not by uaj' of appeal His order thereon 
liein}; <in.nl, be Jns no poncr to review nr revise 
it — ”3 U. .iO 

5. Criminal judgments in Sonthal Far* 
ganas.— Under b <. ctiuue J, Act XXXVII of 
|So.», « iiicli is in force in tlic Sont Iiai Parjrnnas, all 
SI ntciices in triniinnl cases arc final [ 12 C. -'IC] 

6. Case is dismissed in default.— Tlie Conrt 
lias }viwer to rc-open nnd dispos-* of a crnnitial 
case, which 1ms been previously disposed of in 
default ot nppe.ira«i,e. — [10 C. .1. SO 7 H H 
(.ipps) xxiv .-> N. 7«). 


431. Ilxery uppeal under section H7 vhall finally abate on tlic death of the acensed, and eiery 
latcinent of nppe.als ether appeal under thi«5 C!i.aptcr (except an appeal from a sen- 

tence of 6no) shall hnnlly abate on the death of the appellant. 

Notes 


1. Abatement of appeal.— The Code has not 
made any proviaion for tho continuance of the 
appeal cithei by tho heir, or devisee, or oxccotor 
nt tlio deceased cotinct or hy any other person 
Tho appeal abates upon the Appellant's death. 
But tho Hi^h Court has tlio light to call for the 
recoid and make such order thereon as it may 
doom to bo due to Justice— 2 B 564 Con <19 
1’ It 1891 

2. Season for the excoption.—“xve think that 
an appeal ngflioat a setitenco of tine should not 
abate by reason of the death of tho accused, be- 
cause It is a matter wbleb affects bis estate No 
have aecordinffty excepted this ease.” — Hel Com 
Hop. See S 70 I P 0 

3. Frinciple in the section applies to pro- 
ceedings in revision.— The principle con- 
tained under S. 431 of tho Criminal Procedure 
Code, IS applicable also to cases on the rensioa 
aide, so that on the death of an applicant for 
revision, the application would abate except in 
so far as it relates to a sentence of fine. — 8 P. It. 
1919 ; 6 P. R 1893 . Con 24 P. R. 1908 


4. S. 431 does not apply to proceedings in 
revision against order under S. 250 
sfriiivf.— Whore compensation has been awarded 
nnder S. 250 Cr P. 0. and an application for revi- 
sion flg.iinst this order has been made, pendini; 
which the petitioner dies, tho application does not 
nb.ato also, but can be proseented bv Ms lepal 
representatives 

24 P R. 1908 

6. Abatement of appeal on the death of 
the appellant.— One of the two accused con- 
Tictod of cnminal breach of trust died after the 
fihn? of tho appeal from the conviction The 
High Court on appeal C}uashcd tho conviction of 
tho surviving appellant A nephew of the deceased 
appellant applied to the High Court to reverse 
the conviction nnd sentence passed upon the 
deceased. Held that the appe.il of the decrased 

nbsted And that the case shoald act be tal'eyt op 

by tho High Court under its revisional powers, 
ns it depended on appreci.ition of evidence ; the 
only remedy open to tho representative was to 
apply to the Governor-ln-Oouncil — 19 B. 714. 
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{‘l!ArTi:il XXXII.* 
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432 A I’lT'.rtlonry Mai»istnit«‘ njay, if lit- tliinks HI. jcfcr for tlic njiiiiion nf tlip High (•oiirt 
Kcfcronrr l.y rrMiaciip% Mnsi«tmtp any q«p«ition of la« wtiicli nri«cs in tliP liParing of any ra«P 
to Hieli Court. jioniling licforc liim, or mij' give jnilgmcnt in any sucli case 

subject to tlie tlcci'«ion of tlie High Court on swell refrience anti, pending sticli ilecisioii, inav eitlier 

commit the accnsml to jail or release him on Imi! to apponr for jinlgment when eallcil upon 

Notes. 


1. The section applies only to Presidency 
Magistrates.— Kieep* msps where there i» 
n reference under S 43i, n lUirli Court c.annot nnd 
irill nnt CTj'res^ &n opinion upon nnj question 
unle«s It is liroufjlit before it m the onlinnrj’ wny 
by nn application for revmon — I S. 4. 


3. Boforence can bo made only on a point 
of law. — reference to the Hii;h Court under 
S 432 of the Cr ? C must be on a question of 
law and not on one of fact [Rat 839) A refer- 
ence with rcttnrd to the csprcssion “stand to ply 
(or lure" id S of tbe I'libli Gonreyanecs Act 
(Romb Act VI of IstlS) was not accepted as the 
iiucstion whether drivers of public conveyances 
arc liable under S 22 of the Act for dnvini* 


slowly nion;; tlie road to pick up n fare was held 
to l>c one of fact and not of law. [Ibato^ri] 

4. Tho right to begin in reference pro- 
ceedings.— In ft reference to tho Kiirh Court 
by A Presidency Slnffietrate ns to whether on tho 
facts stated, nny offence has been committed by 


6. Power of the High Court.- Where a refer, 
cnce IS tnnde by the Presidency Magistrate to the 
Ilisrh Court under S 432, the High Court shonlif 
dtal onhj Ike pnrfieiifnr polin'* o/fnii referred to 


6. 


to the merits of the case and the Qumifidii of 
punishment— (90) .\ -S 223 


433 ii) When II question has been so referred, the High Court shall pass such ouler thereon 

Disposal of ease according to deci .is it thinks ht, and shall canso a ropy nf such onler to be %piit 
Bion of High Court. t],g Magistrate li\ whom the referrnrr was matlo. w ho slmll 

dispose the rase conformably In the sanl order 

Direction as to costs (0) Tlir H*gli Conit may <bM>et i>\ whom the costs of such 

refervnrr sh.ill lx* {kiuI 


Note. 

1. Order under S. 433 not open to review 
—The High Court sitting as an appellate Conrt 


cannot nview an onler inadi- bi 
S 4.33 Cr V C — lUt C3S. 


itselff under 


434- (0 When any pri-son h.is. in n trial lieforo a Judge of a High Court cnnsistiii" of more 

Power to re«enc questions arising Judges than one and acting in the exercise of its original crimi- 
in original jurisdiction of High Court yuiisdiction. lieen convicted nf an oflencr tho .Tiulrre, if Jip 

thinks tit, may reserve and refer for the decision of a Court consisting tif two or more .Indocs of 
such Court any question of law which has arisen in the course of the trial of such person, and tJir 
determination of which would affect the event of the tri.\l 

c?) If the Judge reserves any sncli question, the peis-on convicted shall, pondin" the 
'lecmon tliereon, be niiMndi.1 to jail. or ,t tbe Jn.lRe tbmb? ni, 
be admitted to liail ; and the High Court slmll have power to 


93 
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[ Sec. 

ie\ii.‘w tilf or '•iicli p.iil Ilf it !is*iii.i 3 ' Lt* iiw t s'mIM'. ainl liiiill}' flc-tciiiiiiU' ■'iiili qiiotimi. .nnl 

tlicmipr)!! tci alter tlie sfiitcuee p.is'.eil In tlic Coni’t «>f 0liiri»i‘l iniisdictinJi .«inl to }).!«« snrli 
jiKlirment or order a*. tJie IlicfJt Court (lunlkS tit. 


Notes. 


1. Analogous provisions. — cl 2 j of the 
Lctter'i Pntont “Anfi e do further ordain that 
tlieie shall hr no appeal to the ni£;li Court of 
lutlicatme at lladras, from any sentence oi order 
passed or made in any criminal tml before the 
Courts of original criminal jnnsdiction which 
maybe constituted by onr or more Judges of the 
s.iid IIizli Court, Bnt it shall be at the discre- 
tion of any such Court to icic»*r auv^Munt oi fuiititt 
nf/ui'.foi the opinion of the «aid High Court” 
and cl l!G “And we do further ordain that on 
such point or points of law being so reserved as 
aforesaid, or on its being certified by the said 
Advocate. General that, in his judgment thcicis 
an error in the decision of a point or points of 
liw decided by the Court of original cnminal 
jurisdiction, or that a point or points of law 
which has or have been decided bv tbe said Court 
shall be farther considerd, the said High Court 
shall have full power and authority to 
review the case, or such part of it as may he 
necessary, and finally determine such point or 
points of law, and thereupon to alter the sentence 
passed br the Court of otiginai jdri<diction and 
topasssneh judgment and sentence, as to the 
said High Court slialt seem right.” See also 
Ss 11 and 12 oftlie Loicei Haitaa Cnnii* ArtXl 
of IflOO Panjab Act XVIII of 18R4 • Ss J8 and 
19, X W P Lottcis Patent 

2. See Notes under Ss. 297-303.— xvif Jieriew 
under the Letters Patent 335.341 at p 573 

3, Who has the right to begin.— WJieic on the 
application of the prisoner's connscl, a question 
Ilf law has bees reserred for the decision of the 
Court under S 4.34, tJie counsel for the prisoner 
Ins the right to begin — 8 U 200 


Nature of proceedings under S. 434(2) 
— TJio power which the High Court exercises 
under 9. 4.34 is that of review, and the Court is a 
Court of reference and revision [ .3 B 200} 
‘‘The LDgisl.stiirc has not conferred, in express 
s<ords, upon a High Court, the power of reviewing 

its judgment in all criminal cases, as it has done 

under the Civil Procedure Code in civil cssis 

— . T> jQfe Code, 

V merely 
cntniml 
nnil are 


sabseqnently disposed of under tbe provisions of 
S 434 nnd the corresponding .Sections of the 
Utters Patent X. W. P (Ss 18 and 19) —Pei 
Jiiodhur^tJ.inl A.6~2 Srr Note Xos 33S^d 
339 under Ss 297-30S (p 573) and 1 C 207 
10 C. J 13 . 25 51. GI 


As to High Court’s power of review of 
R> 3(57.870 s 


its own judgment.— Srr Xotes Si 
X. Alterations and Interpolations ( S 


So 113 A at p. 660 eboie. 

When a question can be referred.— The 
Judge presiding at the Sessions has no power, 
under tho Charter Act to refer to a Fall Bench 
a point of law raised before flio accnied was 
calUd upon to plead. — 28 C 21] 

Revision of decision by a single Judge.— 

The powers of a Single Judge in a matter with 
which he has j‘urisdii.tion to deal are the powers 
of the Court, and cannot be, in nnv way controlled 
hg « Beneh or Full Bench of the Court. As no 
appeal lies, so no revision lies Both piMeuiires 

imply subordination or inferiority which does not 

eMst. Ewept on a refeience under R 434, the 
proceedings of such Single Judge cannot be reil«en 
— 1P.R 1909 4 P.R. 1909 See 14 0 42 (F. B.) 


435 0) C'ouit o) any Ses«!ion<5* Judge or District iragistrate or any 

Power to call foi records of inferior Magistrate empowered l>y the Local Goveriiment in this liehalf. 

may calJ for .and examine the record of any proceeding, before 
any inferior Criminal Conrt wtu.ate within the local limit': of its or In'? jari^diction for the pnrpoco 
of vatiefying itself or liimself ns to the correctness, legality or propriety of any finding, sentence 
or ortlcr recorded or passed, and as to the regnlarity of any proceedings of such inferior Court. 

( 2 ) If any Snb-divisional Magistiate acting nnder snb-section ( 1 ) considers tli.it any sneli 
linding, sentence or order is illegal or improper, or that any Fach proceedings arc irregnlar. lie 
.shall forw.inl the record, with sneh remarks thereon as l»o thinks fit, to the Distret Magistrate. 

(.7) Orders made under section 143 and 144 and proceedings under Chapter Xll nnd 
section 170 are not proceedings within the meaning of this .section. 

( /) If an application under this acetion has been made either to the Secsions .Judge or 
IHstrict Magistrate, no further application ahall Tie entertained by the other of tliem. 
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VrttiniHvtl (iniciitliiiriits to tlir itrrtla».—\n aoction 436 of <!io siiil Code — 

(i) To iiib-section (/), tlio followinR >\ord# tliall bo n«l<lc«l after llic w onti ‘‘[)roci’pdiiij;8 of eiicli uifcrior Court," 
namcl\ 

“anti may when callinff for *uch recortl direct that the execution of niiy fcontence be suspcnilul, anJ, if tlic 
accused is in conGnetnent, that he be released on liail or on Ins onn bond |>oiuliti;; the ctannnatioii of the record " 

(ii) After the «nmc iub. section the following }'r)>fo>i(i(ion •hall tienddest, namely 

“i.'jphi iKttieii — All >Io"iatratc8, whether exerct'inK onj^inal w apjiclhte jurisdiction, tlaill tc th cinrd In hr inferior 
to the Sessions Judpc for thr pMr/>o«f < of this suh section " 

(ill) I’or Bnb-scction (7) the followin;? slinll be siibstitntcd, namely — 

“(?) Onlcrs made under sections 143 or I4t, or fmtrieJtni* nuder Chajilii A'/f, o/ nndci Knliit)i< 170 I7G, l7llA 
nr 170}', are not proceedinRS within the meaning nf tins section." 


ARRANGEMENT OF NOTES. 

R. 433=88 2111, jvira I S. 320 (lfi72)=Ss 10), 131 {JW!1) 


I. Introductory Notoa. 

(I) History of the .Section. 

(J) ni'tinetion between the pow er (if rexisiun ,ind 
the power of siiperuitendencc 

(0 Sec 433 (3) does not control S. 107 ef the 
(•uvernment of India .Act lUlG 

(4) The inherent power of Courts of justice to jiaxs 
just and prbper orders 

(3) The inherent power to issue a writ of Cfrltoiun 
possessed by High Court 

(5) Interference purely discrction.ary 

(7) Nature of jurisdiction exercised under Ss 433 
to 439 

{*>) Miscellaneous 

II. Object and Application of the Section. 

(1) Object of the Section. 

(•J) Proceedings under S 145 Cr P C 

(3) Proceedings under S 144 Or P C 

(4) The rule as to concurrent jurisdiction 

(5) Power to interfere at an interlocutory stage 

(6) Application of the Section 

in. Inferior Criminal Court— meaning and 
Scope. 

(1) Jleaning of tlio word "inferior " 

(2) The term docs not include Ci'il .ind Re'vnne 
Court 

(1) Inferior Courts— Examples 
IV. Scope of the powers conferred by the } 
Section. I 


V. Court which may act under the Section. 

VI. Rroceodings liable and not liablo to 
revision. 

1) Not liable 

2) Liable. 

VII. Procedure. 

(1) Procedure on rccciMin; tlic record 

(2) Doty of applicant to spetify the exact nature 
ot iho wrong 

(3) Points to bo noted in rcn<>iii'; piouecdings of 
inferior Courts 

(4) Rules of Practice 

(5) Interference on facts 

VIII. Tho mutually oxclusivo jurisdiction of 
the Eistnot Magistrate and Sessions 
Judge. 

IX. Tho High Court. 

X. Miscollanoous. 

(1) PfoceeiliBRs abate on the death of tin- applicant 
1 (3) S 3G of the I^onters Patent not overruled bv 

S* 433 

I (t) Right ot complainant to be heard in rorision 
I prxKcexliiigx 

(4) Power to renew order refu-ong to inteiferc in 

(3) Distnet Mapisintc i innot ipu^tion tlie decision 
of the Sessions JuOgi 
(ii) Mi^ccllxncoii' 


I 


|. INTRODUCTORY NOTES. 


(1) lUsttn'U o/ f/iP Section. 

V. History of tho Section.— "DinVr titwvl 
of IShl, the Radir Coim «as cniponereil to call | 
for and examine the rcconl of any cn«c tried by 
liny Court of ''C«sion for the purpose of natisfyins 
itself oulx n« to the legality or proprtcly of the 
Fcnteiice or order passed and ns to the rogiihntT 
of tlie proceeding of sucli Court and lomcrsc 
the sentence or older onlx when it was “«eii i 
Ini.y lo tan - (ii.ie S 40» Act XXV of imi) 
.\ct \ of JsTJ enlarged the power of the High 
Court to cMl for the recopl of any ca«p tne<l by | 
iiix siilKirdimlo Court instead of onlx of the 
Court of Sessions n« in the Act of isoi, nnd al^o ' 


onlargol the power to interfei-e x\ itli .iny judgment, 
■'cntenco or order of any Court siibordinatt to 
it on the ground of ./oifeimf in iiuij juda ml 

pioreiiliny instead of the onlcr niul sentence 
being ‘lontnirT to liw" (lof.- R< 3<U to 2*17 
Act \ of 1S72) Thus under tin- old Acts of 
and lh72 the power of interference of the 
High Court wa:, restruted to ijuc»lion« of law 
in mix juditiil proceeding It 
der till old Acts tint the High 
r to emiuire into tlie pro|'rictr 
anydetisiori on facts deprnd- 
II.' e\id uce [2i) \V R. 40 J 
itrmhicrd .1 ndual change lii 


ti rial error 
11*1 11 lo he held nil 
Court liail no powe 
or correctne-s of 
ing ll|•nn conllicti 
Act \ of 1‘^S2 II 



1NTK01IUCT0R\ KOTfis. 


t!ic la« icgaidiii" tlic High Cottii's povvcr of 
revision Under S. t35, tlio HibIi Conit was 
om]lO^'ere(l to tall for and evamme the rcconl 
of any inferior Criminal Conit for the pnqxisr 
of satisfying itself not only as to the legality 
or projirietj of any hading, sentence or order, 
hut also as to the conrrfnc's of such finding, 
sentence or order, and was further cmiwieml 
under S 439 to cxortiso any of the powers con- 
fericd on a Court of Ai'pcal by stctions 195, 423, 
42G, 427 and 428 The pon cr conferred by Act X 
of 1882 has been rejicated in sections 4d5 and 439 
of the jircsent Act V of 18S)^ ” — Pa Jnala P/ovid 
J, in 2 I’at. W 2ys 

(‘^) J}htiiirtioti hvtu'ceu the lunvrv of 
t'cvltilon timl the power of 
.sujwriiiteii<teiice, 

2. In lliton’s Abridgment, title ‘ Prohihitiun * it is 

said . “ As all external jurisdiction, sshether eccle- 
siastical or civil, is derived from the Crown, and 
the administration of justice is committed to a 
great variety of Ooiirta, hence it has been the enro 
of the Cronn that tliovc Courts keep within the 
limits and bounds of their scvtrnl jurisdictioos, 
|ircscribcd to them by Laws and Statutes of the 
Realm The Superior Courts • * haring a 

'iij«uiife»((tenec over all inferior Courts may in all 
cases of innointion, award a prohibition” The 
distinction lies in tlio fact that whereas in rcnsion 
the Superior Court is empowered to call for the 
lecord in order to ^atisty itself as to the correct- 
ncs«, legality or propriety of any finding, sentence 
or order passed '(S 435) and “may in its discre- 
tion exercise any of the powers conferred on a 
Court of Apjicul by Ms 195, 423, 420, 427 and 428 
Cr 1’ 0” [S 439 ], the power of siipviintcndcncc 
IX entirely distinct from the jurisdiction to liear 
ajipcnU If the Infirioi Court after hearing tlic 
partiO', eoiiie-i (n un einineoH* drcMion, either m 
law or fact on a matter nithin •($ jurisdiction, 
the Court haiiini pmeei of -upeunleniUncf neici 
ihtcrfcie^" (Per yoniiiin J)—'i \Y It 309 Dot 
See 21 Cl. 23 (0) 

(3) Set't 433 (3) does not control S. J07 

of the dofermnent of India .let JitJ3. 

3, “It IS now well-settled that a Iligh- Court is 

competent, in tlie exercise of the power of 
superintendence vested in it under S |07 of the 
(.lovernment of India Act 1915 (which replaced 
« 15 of the Indi-iii High Courts Aet ISOl) to set 
.iside jimceedings inslituteQ ■without jniisdiction 
liy a Suliordinate Court under S 145 Cr. P C . 
such jiower of suporinteudcnce enn be exercised 
notwithataiiding K 433 (3) Or P Code .” — Pei 
if.inlerjeeA C J in 22 Cr 213 (S. B.) • 2« C 15S; 
27 C 8''2 (‘'99) 2S C IHl 33 O 33 . 33 C CS 
(P. B.) . 33 C 352 (P, B.) 8ie 10 C 103 
18 0 N. 700 2f) .M. J 208 I Pat J. 3.36 

(P. B.) . Con “13 A t4t • IK Cr 119 ( A ) 

(4) The Inher/nt potter of (Unirtu of 
jastice to pass Just anti proper orders. 

' . Cnmiii >l Oourlx no ]■ •* Hi m CiriJ Courts exist tor I 
the ndmiiii'lrntum of jiixtico ^Itd Courts of both ) 


[ Sec 

ilexciiptinns li.uc iiihcHiit power to inouhl the 
proccedurc, subj’cct to the statotory provisions 
applicable to the matter in hand to enable them 
to distharge their fiinttions as Courts of justice 
[IG C. N. 1105 (I13C): 22 Cr. 213 (S. B.) 44 
OS16 3.3 C '127 12 C N. G7S 9\VR. 402] 
Tlierc IX no species of inj'ustice which the High 
Court would hr ]>owcilcsx to correct under the 
Charter, where Us interference is called for 
[12C N.fi78. 1451. T 200] 

6. Tho duty of higher Courts to conserve 
the legitimate rights of suitors.--“Oiic of 
the first and highest duties of all Courts is to take 
care that tlio net of tlio Court docs no injury to 
any of the siiitoTS anil when the expression “tho 
act of the Court" is used it does not mean merely 
the act of the primary Court or of anj intermidiate 
Conit of Appeal bat the net of the Court as a 
xvholc from the lowest xvliieh entertains j’urisdic- 
tion oxer tlie matter up to the highest Court which 
hiiaily di8i>ObPS of the caxi " — Per toiil Cniinsm 
40 1. .1. P. C. 1 See 22 Or. 213 (S. B.) [Pii 
Jfooierjce -(. C. J] 

(J) The inherent power to issue ft lerit 

of certiorari possessed htj lliffh t'oarts. 

6. It IS now well «cttlcd that unless the power to 
issue a writ of Ccifioian ix expressly taken 
iiway it inheres to the Court — Per 
AiyminSHM lin4(r.B.) See > J?eeie2Burr 
1040 n i,Jide*5H K 445 E i Pbnnylif 3 
Mod n4=-h7 K. R 00. 

7. Bowor to interfere where certlnrttrl has 
been expressly taken away.— “Althoueb 
certiori IS lakeii away, it may hr granted cien on 
the application of the defondnnt wlicio the inferior 
Court has noted without or iti excess of jurisdic- 
tion, for 111 such a case the Court hax not brought 
itself within the terms of the statute taking 
.iway CcifiOKtii”— Per /.mil Hahlaiij I'xpede 
Brudhi’ighSti H D 509 King Jasliee vf Soitiei- 
sctshiie .5 Kl. and 131 40 Queen 1*. TlVod— I** 

. L.J R 310 SOM 11G4 (P.B.) 

(Note, — “Where that (wxnt of jurisdiction of the 
luferior Court) is made out, the statutory prohi- 
bition doex not ap))ly .ind the inherent j'urix- 
diition of this Court is unrestrained ” Per 
Coleriit^ in J. Queeu V South H'nfc' Raifiui!/ 
Company 12 13 527] 

(O) Interference pttrcltj disrretionari/. 

8. A beis-'wma Judge \x not leijuirod by la." to call for 
or examine the record of any proceeding bi fore 
an inferior Criminal Court. It i-. purely optional 
xvith him to do •■o or not — [74 .4. J 140] The High 
Court is not bound to interfere under Ss 435 and 
439 Cr r. C oxen if the Magi-itrates order nought 
to bo revised IX all iHeg il ordci — [26 Af J. 223 ] 

(7) Xatare of Jitrlsdirfion exercised 
itndrr Ss, 433 to 43l>. 

9. (Ij It is comiietcnt to the High Court, li\ a pro- 
c< eding in the nature of mandiniii'', to order the 
bower Court to do th.nt which it ought to have 
done— 3 I, \. 230 (2,3K) 


IVTRDDUCTOIIV XOTts. 
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10. (2) “As to cfifioin (writ o( certiornri) it wns cim- 
tciiileil on behnlf of tlio reapon<]cnt m the llif;h 
Court tint tliorc is no jiowcr In the Hiph Court to 
i««ue n «mt of fertinron * • - A* tt>(ih‘it} 

l>oint It vrouUl seem that at any rate the three 
Hi"h Courts of Calcutta, Madras and lloni1>ay 
)>oHS(>«scd the |>oworof I'suinp this writ [1 Knapp 
1 11 C. 27o 1 nherc any of the other Courts 

which arch) dchnition High Courts for the pnr- 
jioscs of this Act Invc the power to n«iie writs of 
certiorari is another question. SuppOMug tint 
this power once existed, has it been taVen away 
by the two Codes of Procedure '' Ko doubt thoMS 
Codes provide for most cases n much more con. 
senient remedy. Dut their Lordships are not 
ilisposed to think that the jirovisions of S 43j 
Cr. P. C. and S. 115 of the Ciiil Procedure Code 
of 190S are exhaustive Their Lordships can 
imagine case*, thougli rare ones, winch may not 
fall under either of tho^e sections. For anch 
cases, their Lordships do not think that the 
powers of the High Courts which hive intierited 
the ordinary or extraordinary jurisdiction of the ' 
Isiilircmc Court, to issue writs of ceriiomri can | 
be said to have been taken awav”-— Jfr* .InNir ■ 
fje.nnp- CIT« -Ifi 1 A 170 -t3M 140 (P. C.) 39 
M. nGi(r. B.). 

J 1, (.1) Tlie power is to «ct matters right according to | 
the rules of reason and justice and not acconling 
to jirirato oiunion [ SAurj) t (91) A C 

173 (179)] It n “ the exercise of a right or duly I 
to decide" [/Jee i irood/ioiKc 7"* L J K H 745) . 

12. (4) There IS no aiitliurity for the jiroposition that 
the High Courts power of superintendence orcr 
inferior Courts is confined to questions of juris 
diction alone Tins juiwer can be exercised, not 

, only where inferior Coarts act without jurisdic- 
tion or refuse jurisdiction, but also when t1ie*c I 
Courts commit an illegality nr a material irrcgii 
lanty —Pei Shumtul IluiUi J in 21Cr 25 (C) 

13. (>) "The controlling itowor of rerisioti of the 
High Court in cnnnnnl cases is a discretionary 
power, and it must be e*orci*iU with regard to all I 
the circumstances of each particular case, anxious 
attention being given to the said circnmstnnceti j 
which vary greatly For myself I say empliati- 
tally that this discretion onyht not Iv be ei {/•InllneJ, 
as it would become in course of tune by one 
Judge attempting to prescribe dchnitc riilc« with 
a view to bind other Judges in the exercise of the 
discretion which the Legisl.ituro has committed to 1 
them This discretion like all other jadicMl dis 
crctions ought ns far as pnicticable, to be left 
untrammelled and free, so at to be Liirly exer 
cisrd according til the exigencies of eneli case” — 

Pn Jenlnii- C J in 2S li C3J 11 P K ISKIS 
5 N 4 2 S 2'i (27) 22 C 11‘tS (1001) 

14. (C) S 435 Cr P C. ai.plies not only when the 
order is incorrcit or illegal but aUo xrhen it is 

■ improper a. Mohtmg the principles of natural 

justice —3S M lOtil. I 


(S) Misrcflfiiifnif<. 

16. Schomo of roviaional jurisdiction.— Set. 
43 • natlioriscs a High Court in reiision to lalt 
for the records of inferior Criminat Courts, and 
sections 4.37 and 43't lay down the powers whicli 
n High Court may exercise in proceedings, the 
records of which have been called for by itself, or 
which have been reported for orders or which may 
cilhcrwisc como to its knowledge Tlic summoning 
of the record must he n necessary preliminary to 
any action, which a High Court may take under 
S. 437 or43‘tof the Code of Criminal Procedure 
See 1 17 rliitLi the grniiuil ami j roliihn the niarhiiicr’j 
for the eteieii^ of the I’oit ers nhieh the t'lfi r rcclioii* 
eon/e, —Per Kanhuiijn A J C iii 17 0 C 25: 
See 32 M 220 (233) 30 li 275 

16A. Duty of criticising proceedings of 6ub- 
ordinato Magistracy. — The Magistracy are 
subordinate to tlie Sessions Court onlv for the 
purpose of reference to the High Court in cases iii 


(appx) xxTii 

16B. .Turisdiction not confined to matters 
coming before the Court by moans of 
petitions under S. 436 Cr. P. C.— The power 
of A Session* Judge to call for rcconls under 
S 29*»— S 435 arc powers which are at oit fiiiie* 
to be CTCicitcd and such powers may be put in 
force not merely on nmtters coming before the 
Judge but also on matters cnming to Ins knoxvlcdgo 
on reliable information —2 Wcir olS See 2 M 8S 
16C. The general rule for mtorferenco by the 
High C0UXt-~]ii cases where the High Court 
has concurrent rcMsional jurisdiction, with n 
subordinate Court, the aggrioietl party shoiiM 
in the lirat mstanci >.eck his rcmidy before the 
subonlinati Court—.! P.it 1 3C)2 2 Pat TV 115 
30 A IK. (01) A \ J{.> 30 C 043 14 11. 

.W1 S<c Soto So lO't infra 

10. Disposal of property attached without 
jurisdiction. — The High Court li is inherent 
power to gi»e directiiina as to the disposal of 
property iittaclied in n iriminal proiceding initin- 
ted without jurisdiction as iiiav )«■ ntccssari in 
the interest of ju'liic — 22 Cr 21.! (S. B.) 

17. Ministerial acta of inferior tribunals.— 

The High Court c.Tnnot interfere by a writ of 
with the ministerial ails of an inferior 
tribunal under S 4.J'j Cr P C — .!'! M 1 KU Ilyler 
eiftarfe 2KB 501 (5.11) Sec .\mericin Lneyclo- 
piciliatl, (1 753 27 M 25'i (F.B.) liut^r( n.it'l2y 

18. Powers of Sessions Judge. -'J he iiowcrof 

a Sessions Judge to c iJJ tor rcennf. under S S't'i 
(-S 435) are pow. iH w lutli arc at all times to ho 
excrci'cd and hinh powers nm\ lie put in foice, 
not merely on nnttor' coming In fan tlic Judge, 
butaloooii lo liter- coming to hi* knowledge on 
reliable informition — 2 IVtir 53S 


II. OBJECT AND APPLICATION OF THE SECTION. 


(/) Oltjert o/'thf Scrtloii. 

19. The object of the Ix'gisbtnre in enacting S 415 
C. P. was to set lire the setting right of n j.itcnt 


error or ilefeit In the al.-emi of wi 11 fomuled 
susI>iClon of error. It i« im ij-eiln nt to >crntiiii/e 
orders of di-chirge or othi r order"* whixh. 
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upon tlic foci? of them, beor tobon of eirefnl 
con'iiilcration jnd appear •'ood and lawful Tlio 
Soclicm docs not giro tlio High Court .1 roring 
commission either in the direction of stamping 
witli approval the proceedings of a Lower Oonrt, 
or in tlic direction of qiiostioning nhoiit anil 
looking to see if possibly under a fairrccoid, 
there lies soiuc trace of possible 1 rror. — (’9i^ 
X JJ‘. 


(’i) l*rocec(Uiniff aiuJfi’ S. 14S C'i'» /*• C. 


20. '1‘lic ordci to which hnality is given aiidir Ss 145 
and 445, inu»t be an order ntiicti nut only pur- 
ports to be, hut IS III reality an onlcr iindci S. 145 
jiasscd by .> Coiiit having jurisdiction Where the 
Court has exceeded its jurisdiction or where 'ivith- 
oiit eoni)dying with the iirooediire pie«cnheHl in 
fs 14.J the Court passes an order undci S 14> the 
High Court IS competent to interfere in icvision 

[N'oto tlie iiiinci|ilf applies to cases under Chap 
\1I gtnornlly) 

-'a V srj? ( 07 ) A N 4!) 7 I’ R UI07 23 I* It 

UKij ar B m^CF.B.) 3 o c i 7 it it 

IX 24 B 527 25 B IT^* 27 C fia2 20 Ci 775 (N) 

[Note— It has been hold that High Courts which are 
not chartored cannot lotcrfcie in rorisioo with 
proceedings undor the csceptcd sections under any 
ciicamstancea 2 L D 239 1 S 50 17 C B 133 
'I he Allahabad High Court is incUueui id later 
nilings to In down tho pioposition that even the 
elmrtorcd nigli Couiis cannot interfere either in 
Its ordinary or extraordinary jurisdiction 20 A 
144 J1 A IfiO See dJso JO C 112 There la 
liowerei ii current of rulings to the effect that 
such High Courts can interfere under S 15 of 
the Chartered Act —5ft 20 C IBS 27 C 592 
27 C 2-i9 33 C b5(F. B.) 2tB 527 when the 
pioceedings are in fact, name, auil intention, 
pioceedings undei Chap \II High Courts 
Linnut intcifere eithei under435Ci 1' C or 8 
10 of the Chnitei Act 4 B It 582 ('03) A S 
212 4C\Ivxxiii] 


21. When proceedings under Chapter XH 
may "be interfered •with.—“If proceedings 
liit.allv withoiit legal foiimlation or Jegisl.itive 
aiithont} are taken by a Mngistiatc in the name 
ol jirotecilinga under Clmpti-r MI hot not Seri- 
niislv purporting to be taki n nndor, or to complj 
MitU the prusisions of that Cliflpter and this 
Couit o'xtistwd of tbit fn«t t>s esWeotc, 

then I tiiiiik tliere is clearly a case for interfer. 
eiicc • • • It IS alwajs ojien to o parts in 

siilIi a i.isi- IS till" to jitisfi the High Conrt that 
tin' property of nliicli he is entitled to possession 
bus been dealt H itli br an order which has no 
legal iiiifliorits nt ail. and he may do so by an 
iilhdivit iir in iny otber rch ible m inner and 
iluroliv iiivoke ibe t'lijK i intending {Hmer of the 
Cmirt bin ) d„ nt/f ibink he < in ask lhJ« Coait 
ViiitU.rfin In rniisioii or to send for the r€*cont, 
m.t.lx bx -Iioniug lliai on n.e r.iee«l thejudg- 
imi.l.tbi Mn/i,lriite liis neglpctcd nr niisintei- 
pritvil HI, in. ol till' piotisiims rif tins Chapter” — 
ll.r7./, J III III \ ;)(,j 2(i \ j{j (|p]7).ii' ij 

.t !.-,() ;tn V 211 17 \ J 151 2> II 
17''. 20 Cr 107 (N) • :U C MU 


[Note.~3ee s. 145 XXIII Boforonce, Revi- 
sion etc. Xo9 410.454, (pji 244.217] 

fH) VforeciMiujH muJcv S. 144 Ci'. V. C. 

22, (1) Wliere the order is altogether outside the scope 
■ of S. 144 the High Court has jurisdiction to 
rfuse the order iinclcr S. 435 ; X C. X. 373 • See 
13 C. X. IfvS 

23 (2) .In Older under S. 144 Or P. C docs not fall 
nithid the scope of K. 420 of the Code nud can 
ohIj be revised in lirtue of the jurisdiction con- 
ferred on flic High Court by S. 107 of tho tJovern- 
ment Ilf India Act (5 und 0 Cco. V CIi 61 } But 
It is oah in rare c.iscs that the High Court will 
mtcrfcrc under that Hcction even wheic there is 3 
<|U<’st!Oii of jiirisdief lOn , If there is no iiiicslion of 
jurisdiction it will intcrfcro only if very great 
iiiiHcartugc of justice uouhl othcniise result — 
;1C5I 275 (2S0) 26M.J. 20S (’19) M. X, S72 

.<{ I4t XIX. llcvnsion .and Befeicnee (12S — 
146) [pp 214.215] 

(4) T/ic tlitlc ti< to coiirunviit 
J/irhilictloii. 

24. Incases where the High Court has luncuiiuid 
rcxisionnl jiirisdictioB with a Subordiiiafo Court 
the .iggnevcd party should, in the first instante, 
seek big remodi before the subonlinafo Court — 
2 Pat W U5, 3 Pat J. 30J 36 C 643 i 30 A 118 • 
(’04) A X 222 14 B 331. 

(S) J'OH'erfo iutci'fci'e at an infer- 
focitfoi'tf fitafie. 

2S (I) The High Court may interfere with and 


previous cise'tlie Hlagistmte had, after tarcfally 
considering tlie prosecution ovidunee, expressou 
the flpmion that the prosocution h.acl hopelessly 
failed to establish the charge— 16 A. J. 4i8 
14 A 2 h-,1 

26. (5) Where a comphinit ol theft hiought by « 
jicr’on agaiuat Ins biothcr was compromised 
and thejcaftei tlie complainant was prosecuted 
under S 182 X I* C Jfefi!, iiuashiiig the pro- 
ceedings iiaaei S -hTi Cr P C th.it this was not a 
ease in which .any .action ought to li.ivc t^en 
taken or nny proceedings instituted. — Id A. 2. 724 

27. (~) The High Court tan mterfeie in revision witli 
an Older calling upon a witness to show cause 
why his prosecution niulei 5 Hd I 1’ 0 should 
not ho directcil flioiigli the pmctiio is *cry 
imnsuul— 14 4 J fill (!}_‘)A .V 102 

28. (4) ’IhcjKJwri of the Coiiit to stop the c.i'.o, if 't 

thinks it ii waste of time to go mi, is undoubted. 

though tlio stage .it wliich it ought to do so, imy 
be n m.ittcr of opinion — 2S M. J (I'K) 

2B. (7) 'flip High Coiiit h.as ji.inci to intpi fere at iiu' 
stage of tlmeioe, if il t misidcrs tint HiegioumN 
hniebppi. iimdp lint for intci fi-nuicc. Hut tin 
inti ifereiici .it mi iiitei Iciciilorv st.igc siioidd 
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inrc .itnl <inh in t’\ri [iliim il i i r , imscs wlicro 
tlicrc '•< comi' niainrc«l nnti I'ltciit iiijii'lic** n]>pa> 
rent on ttio f.ieo of the proceeclin;:* rallm" for 
prompt m1r(«« — ^4 W ]* 4 S'n M .1 50 > 

•22 C. i:n : 1*' 0 24^ 2l> C • 20 U U 2.J 
Lhi I! :! li It los* .‘^ee:;i Cr :i7it (\) 

Note.— Ii"t nliore .a Magistrate his pii>n<i farir 
authority to onler the pioseciifion of the ncensMl 
and there was nothin™ from tlio fnets of the case 
to imhcate that the ca«c was one fit for the intci- 
forence of the lliph Court, hflil, that the lli'tli 
Court would not he ju«titied in interfering diinnir 
its pendency in a Siihonhnate Court —10 0 N 

lO. (C) In CTceptional cases, where a Laro statement 
of the facts without any elaborate arj^ument is 
sufficient to convince the Court that the case is 
a fit one for interference at an intermediate sta"e, 


the lli!;li Court will cvciliso its ihsciclioii in intei • 
rcriii;; tluiiii;; its ponih iii \ in a suhordiiinlu Court 
— lOO.K a22. 2 f5 2', ■ 

((!) ^ippllrtifloii of the Srvfhm, 

31. A proceeding under Part I of S. 2 of 
tho Workman’s Breach of Contract Act 
is anbjcct to the mi"ionnl jurisdiction of the 
IliRh Court under f? 4'ri— 2 II II MU • 4.{ 15 fi07 

32. Subject of a Native state in custody in 
British India.— The case of such .i person can 
l>o revised b\ the llifrli Court Stc ‘1 A J .'1 

33. Provisions of S. 436 or 438 not con- 
trolled by S. 125 Cr. P. c.— There is no 

j'roiiiul for holding th.at the reiisional jurisdiction 
of a Sessions Judge or a District Magistrate under 
Ss 43S and 4‘IS of the Code IS in any waj trenched 
upon by the proMsions of Ss 12o Cr T’ C — 
It Put J .102 


111. INFERIOR CRIMINAL COURT MEANING AND SCOPE. 


(1) ^Teouiugofthe irnrti 

14. 0) "lufenor” means “siatutahlv incompetent to 
hold or ererciso cfiual powers” It carries with it 
tho idea or ‘subordinate’ which means * infenar 
m rank”— 0 Ti 100 

18, (3) The term “inferior” in P 43't includes the term 
subordinate as used ui S 437 [8 It 18 (F, B.) 1 
A District Magistrate has power therefore to call 
and ersminc the records of a subdivisionat Magis* 
trate of tho first class 

3G. O) The reason for the substitotion of the wortl 
“mfenor” in the Code of 18S2 (S 43S) for the 
word subordinate usccl in the enrresponding S 245 
of tho Code of 1872 is to meet the rulings under 
that Code to the effect that a Distnct Magis 
trate IS not subordinate to the Session Judge and 
to provide that nevertheless, the rensional autho* 
rity of the latter over thefoimcr should remain 
unquestionable [12 C 47.'! (F. B.)] 

Note.— 12 0 473 (F.B.) overruled (’84) IOC 2fi4 
(81) 10 C Jol which had hid down that the word 
“inferior criminal Court in S 4.35 of the Cr P C 
meant inferior so far as logards the particnhr 
matter in respect to which the superior Court was 
asked to eserci'O its reviMonal jurisdiction Dndei 
this interpretation a first class Magistrate would 
not be inferior to tho District Jfagistrate Tbo 
last two Calcutta inling were followed in fSt) 7 
A 134 winch in its turn was overruled b\ 7 A 853 
(P.B.) 

37. (4) The explanation added to the section by the 
new amending act settles the meaning of the term 
inferior Criminal Court “All Magistrates whe- 
ther exercising original or appellate jurisdiction 
shall bo deemed to be inferior to the Sessions 
Judge for the purposes of this subsection 

(S) The term tfnes ttot inehttle Cii il ami 
Itereime Court. 

38. Tho term “inferior Courts in S. 435 Cr. 
P. C. does not include a Civil or Bovenue 
Court.-^sereising its powers under 8 47fi Cr 
P. C— JOC.477 (P.B.) SC. X.73. 2(1 A. 244 


2S A 5.54 31 A 3S (’04) A N 170 (02) A N 

202 OB R 1317 26 M 139 SOM .72 2 Weir 
541 C02 4 0 C flO 7 0 C 25 4 L B 339 
138 21 Cr. 270 (N) Con 4 N 140 . 34 0 42 r, 
V R 1008 (F. B.) 26 B 785 6 O C 210 

(3) Inferior Court-Example*. 

39. Tbo High Court,— A siuglo Judge sitting on 
the original side (criminal jurisdiction) is not an 
inferior Court to the Tull or Divisional Bench 
within the meaning of S 435 —See 4 F H. 1909 
1 P R 1900 14 C 42 

40. The Magistrate of the District.— la com. 
potent under S 435 Cr P 0 to call for and deal 
with the record of any proceeding before any 
Magistrate of whatever class in his own District 
See 6M T 157 12 C 473 (F.B.) (ovcrraling 10 
C 208 10 C 551) 9 B 100 82 PR 1885 7 A 853 
(P.B.) {72 92)L U 387 including proceeding 
before a subdivisional Magistmto of first class 
8M 18 (P.B.) [The following rulings have now 
been definitely lendored obsolete 10 C 268 7 

144 \] 

41. Court of District Magistrate inferior to 
Court of Sessions Judge. — The Court of the 
District Magistrate is inferior to that of the Sen. 
sions Judge within tho meaning of S 4-35 Cr P C 

( 89) A M 100 

42. Magistrate first class. — A first class Magis- 

trate la subordinate to tin- District Jlagistrate for 
the purposes of S 435 Cr. P 0 — lO P. II. 1894 
38 P R 1885 7 A. 851(854) O S. 88 (72 ’92) 

L B 387 

43. Court of the District Sub-Eegistrar.— 
The Distnct Rcgi«tar not being an inferior 
Gnminal Court within the meaning of S 43.5 
Cr P C an order passed by him granting 
saactioD to prosecute a person for an offence 
cannot be revised by the High Court under S 
433 Cr P C —14 B. R 970 35 A 109 

' 44. Court of Additional District Magistrate. 
An Additional Distnct Jlagistrate, as such, if not 
siibordinatc to the District Magistrate in Burma 
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nor is Coiiit iiifojinr to tliat of tlic District 
Jfa^iKtritD >\itlnntlip mc.ijun" of S -WT Cr P. C. 
12 Pur T 5(3 R«f Sre 25 P ]{ ISIOS 
4.6. Magistrate first class acting under S. 
195. — A SI«£ri«trat(3 (tr«t class rcfnsiu}; sanCtioR 
foi pi o«ecutinn of ri coinplahinnt iinilorS. 195 Cr. 
P. C IS not a Court uifunor to tliat of the District 
Ma^istrite nitliin tlip tncinini' of S 435 Tho 
Di'^ti let 5Ia"istratc cannot tlicrcfoji’ijiant sanction 
in such a c.a«c citiic’i iindei S. 195 or S 43 > or 
S 47C> Or I‘ C —.5 A J. 562 

46. ' ‘ 


[ Soc. 

47. District Magistrate acting under S. 105 

(6) Cr. P. C.— A Session Jml-o li.as no pouer to 
rccisc an order of the District .5[n"i«lnte getting' 
aside an order of n third cla«s .Magistrate refusing 
to sanction a proseentnan under S 2II I. V. C 
. llie only Coint to whicli .an appeal lies from an 
onlcr of a third class Magistrate is tlie District 
ifngistrate and lie alone can revise such onlers — 

jto A. no 

[Note.— See 30 >1 3S2 (p. B.) Ill which it was-lifl I 
that the High Court can revise an order by ft 
Su{>crior Court^ revoking sanction granted by tb'- 
Court of first instance ] 


IV. SCOPE OF THE POWERS CONFERRED BY THE SECTION. 


48. Recording of evidence.— District Magis- 
trate cannot lecord endenco of hia own motion m 
a ease winch comes before him under .8 435 Ci. 
P C — 3 B R 077 

49. Case made over under S. 190 or 192 
Cr. P. C.— When once the District Magistrate 
has made over a case to tlie Deputy Magistrate, 
it IS out of his Innda and he is wot competent 
to pass any order relating to it other than an 
order such ns might he made by him under 
Chapt XXXnCr. r C— 30C 449 Sec 32 C 7S1 
[Pei Itendei'nn J ] 

50. Condition precedent to eserclse of pow« 

ers — A jnmie facie case ns to tho irregularity 
of tho proceedings, or the illegality or impro- 
priety of the sentence or order must appear .before 
tho Court will call for or direct a return of tho 
record of the proceedings— 1. Jf 11. 138 

51. What tho District Magistrate or Ses* 
sions Judge has to report under the 
Section read with S. 438 Cr. P. C.— They 
are not to refer ahslract points of law but to rejiort 
tho incorriMtnoss, illegality or impropriety, if in 
his opinion any such evists, of the finding, sent- 
ence or order recorded or passed by the inferior 
Court or the iiregularity, ff any, of the proceedings 
of such court. — 5 O. C 31(3 

52. Power to call for record of proceedings 
under S. 195 (8).— Whore a sanction is upheld 
hj the Sessions Judge ncting under cl (6) of 
S 19 >, the High Court has jurisdiction nmler S. 


43.5 (1) Cr. P. C to call for and examine 
record of the proceedings before the Sessions 
Judge and to set nside the order if it is dissatisfied 
with its propriety.— 20 Cr. 564 (.4) : 36 A 403 

63. Right to issue writs of Certiorari-wn 
betaken nuay by statutory provision only bv 
express word* and in clear terms— 'Ve II 1- 
Jforefey, 3 Burr 1010 11. i iVnurig/if. 3 Mad Hep 
01 -R i. Ca-'hioinry Justices 3 R R 44-5 Colo 
Nirtt Rank oj A'l^tiahma T li'iffnii 43 L J 
r. C. 39 

64 . r ' ”* viofrire Oinl 

* , • , ■ nsiff IS net 

neaning of 
iple pouer 
dm .Vet to 
' an order 

mauo i>y u muasiu in u jj.ulvo-.b n which a 
«uitor is called upon to show can>-e why he should 
not be committed for contempt of Court— 
A2C. 

56. Power to call for the entire record of 
proceedings under Ch. XII. — 435 (3j 
doci not preclude a High Court from calling for 
the entire record of a case in which au irregu- 
lar prececding is embodied, for the purpose of 
cxnimning tho said irregular proceeding and satia- 
faing itself ns to tho correctness and legality of 
any sentence or order therein recoiited, and 
under S 439 (1) rend witli S. 423 (C) of the Code, 
a High Court has jurisdiction to sot aside an 
irregular ordei — 21 Cr. 242 (.V). 


V. COURT WHICH MAY ACT UNDER THE SECTION. 


56. Joint Sessions Judge. — The ruling* in 23 
yv.n 21 OH If, I 8 Hiir 16 9 1! 352, nl*o Rat 
830 (F. B.) to the effect that a joint Resrions 
Judge can not Act under Chap XXXII mn*t be 
deenicd to he oh-.olote in view of the changes in 
troduced into the Code of iROS —See S. 43S (2). 

67. Sub-Divifiional Magistrates specially 
empowered. 

(1) In Madras and tho Punjab— all Pub diri- 
-lon.il Mngi-tmte* have been emfumeroil to net 


under this section. — Ft. St. Oeo. Cor. 188.3 p 13 i 
Punj Gaz 18S3 p 52 

(2 - 


Note. — The power* of Stib-divisional Magisirato* 

are limited by subs (2) to reporting the cose to 

the District Jlagistratc for orders [ 7 M- SCO J 
68. District Magistrates. — SrrXoteKo. nhove 
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VI. PROCEEDINGS LIABLE AND NOT LIABLE TO REVISION. 


(1) Xot liitOle. 

50. (1) Proceedings under S. 88 Cr. P. C. — 
arc procec<linps witliin the meaning of R 4.35 Or. 
P. C.— It P. n. 1918 See 27 A 572 j Hut ice G A 
4S7 4 L 11. 109: 20 M. 88 

60. (2) Proceedings under S 22 of the Press Act. 

61. (3) Tlio High Court cannot revise the proceedings 
of Magistrates under Ss. .3 and 4 of the Indian 
Extradition Act (XV of 1903)— 38 c. 547 
38 C. 550 (F. N.). 

62. (4) TLo High Court is not competent to interfere 
m appeal or revision nith an order for detention 
in a Reformatory School passed in hen of 
transportation or imprisonment even if the order 
13 made without jurisdiction — See S 16 of Act 
VIII of 1S97 : 21 A 391 (P, B.). 

63. (5) Proeeedinffs under _the Income Tnv Act II of 
1880 Sec Note No 129 under the heading Mis- 
cellaneous 

64. (0) Proceedings hefore a District Registrar.— See 
Note No 43 aioie 

65. (7) Proceedings under S SO of tho Bombay Dis- 
trict Municipalities Act.— 9 B R 1347. 

66. " (6) Proceedings under S 17 of the Police Act — 

See Note No 12$ under Chapter X Miscella- 
neous 

67. (9) Proceedings under Bombay District Police 
Act IV of 1890—12 B R 1029 Rat 640 092 

66. (10) Order under S 3 of the Sindh Frontier Re- 
gulation Y of 1672— S S 04 

69. (ll) The decision of a jury under S 138 supra is 
not a proceeding m a Criminal Court which the 
District Magistrate could not call for and esammo 


and icfer ti> tho High Court under this section. — 
Rat, 330- Rut see 14 C N Iv. 


(2) Liable. 

70. (1) Order under S 283 of tlio Cantonment Code 
1S‘»9— 0 P R 1909 

71. (2) Proceedings under tho Indian Railways Act IX 
of 1890—13 P R 1891 

72. (3) Proceedings under S<. 4 and 5 of the Police 
Act <V of 18G1)— 9 P W 1908. 

73. (4) Proceedings under the Calcutta Municipal 
Adt III of 1899—33 C 287. 34 C 311. 

74. (6) Proceeilings under the Eastern Bengal and 
Assam Disorderly House Act (II of 1007) 37 0. 287. 

76. (6) Proceeding under S 517 Cr P 0. — 2 Weir 638. 

76. (7) Proceeding under part 1 of S 2 of the Work- 
mau's Breach of contract Act See Note No 31 aboie. 

77. Extrajudicial orders. — A circular by a Dis- 
trict Magistrate prohibiting uncertified pleaders 
from practisisg m the Criminal Courts in his 
Distnet IS not open to revision by the High Court 
tl9 M J 566] In (’02) A N. 175 the High Court 
declined to interfere with an order passed by a 
District Magistrate whereby he revised the list of 
of petition writers who had been allowed to carry 
on their business withm the precincts of District 

Courts The rule may be summed up as follows : 

The litgk Cou-rt cannot, as a Court of Jieimom 
Inlerferf inth fAe ei fra judicial order of a llagtslrate 
[f63) A N 25] An order passed by a District 
Magistrate under the rules framed by Government 
under S 45 (3) Cr P C is an exeeutne order and 
not subject to tho rovisional jurisdiction of the 
High Court [29 A 6C3] . 


VII. PROCEDURE. 


(J) Procedure on receiving the record 

78. Explanation of the subordinate Court.— 
Before referring the matter to the High Court, 
(after receiving the record of the case) the 
Sessions Judge should call upon the Subordinate 
Magistrate concerned to submit an evplanatinn 
of the order passed and should forward it to the 
High Court along with the record of the case 

8 C G4t 

79, If the Judge was of opinion that any jndgment 
or order was contrary to law or that the pnnish- 


(2) Dntg of applicant tospecify the exact 
nature of the nn'ong 

80. Question wrongly disallowed.— -A party 
asking for redress at the hands of an appellate 
or revi«ional Court, on the ground that the Court 


below lias wrongly ctcluded a question which 
tho party wished to put to a witness must state 
the form and substanco of the question proposed 
to be put to enable the appellate or revisional 
Court, as tho case may be, to determine whether 
the question in each case was so framed as to 
mako it admi8»iblo under tho Evidence Act 1872 
9 B R 1385 


(.?> Points to be noted in revising 
2 »rocceding't of inferior Courts, 



(1) the rash issue of process 

(2) the dealing with disputed claims of right under 
colour of a charge of criminal trespass or mischief 
and convictions held of the former offence with- 
out a finding ns to the criminal intent. 

(3) the indiscreet imposition of fines beyond the 
means of offenders 

(4) the light punishment by inferior Courts of 
offences requiring severe punishments m cases 
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[Sec. 


which ouiht to hare {roue up 1ft a Pnperior Court 
for enliancecl punishment. 

(5J tho imposition of lieary fines »n ndilition to 
imprisonment with a Tiew, in default of payment 
to estend the term of imprisonment beyond the 
ordinary powers of the Jfogistrate to inflict 

(6) the exaction of excessive bail or excessive 
Security for heeping tho peace or for Rood 
behaviour. 

(7) unnecessan delav in the trial of cases. 

JInd II C. Rule lilh Beer 1SS4 
S'*. Iiimitcd powers of Sessions Judges and 
District Magistrates.— These powers differ 
materially from the power exercised by the High 
Court under S i-IO The District Magistrate or 
Sessions Judge, except when exercising the 
powers defined by Ss 436 and 437, can only 
report the case for orders to the Iligh Court 
under S WS See 7 M. 11. (appx) xxvii : See 
(•82) A N 146 ; Rat 338 ; 3 D R. 677. 

(4) Jittlcs of Prarticr, 

What a Sessions Judge or District Magis- 
trate may not do. 

83. (1) Sessions Judge or District Magistrate making 
a reference, after calling for records under this 
Section, cannot take fresh evidence— See (’S2) 
A y. 141 . 3 D, R C77. 

84. (S) There 18 no prorisioo in the Criminal Proce* 
dure Code which enables a Judge to stop a trial 
already commenced and to refer to the High 
Court any question or questions of law arising 
on tbo merits of the case. Rat 314. 

86. (3) A District Tifagistmto has no jurisdiction to 
reverie the conviction and sentence of a prisoner 
who has not appealed and order a retrial [Sre 

• Rat 338 s 3 C R. G77 ht. It C Pro. 19 l-’io s 
20.2.’79] 

86. (4) A District Magistrate Mnnot order the trial 
of persons who had been complained against but 
against whom the ifagistmte to whom the case 
had been referred for trial had refused to issue 
process. 30 C 419. 

87- (5) Dlitrict Jlsgistratc cannot qoash the proceed- 

ings of a Bubordiaate Magistrate on the ground 
that the requisite sanction under S, 197 »»j>ra 
is wanting 23 51. 040. 

88- Calling up record does not amount to 
a judicial proceeding. — The calling up of 
the records under S 433 from a Sobordioatc 
5(agistrate is not a judicial proceeding- A 
District Slagistratc who calls up the records, 
has no power to make an order at that stage 
nnder S. 470 Cr. P. C —15 M. J. 4S9 . 7 M. 560 

80. Power to stay proceedings. — The Sessions 
Jndge or ’ft District Jlagistrate cannot stay 
proceedings but the object may be indirectly 
attained by dailing for the record as the case 
cannot,' possibly go on daring the time the record 
IS with.the Superior Court — Srr 9 C N. 829 

Itulen for foru'nrilhm tUc proeecilhty*. 

DO. (J) Copy of tho npp-U.nte Court's order shonld be 
rent— .UTion proceedings arc called by tho High 


Conrt from any M.igistrate, the copy of any order 
made bs the Appellate Court and transmitted to 
the Lower Court sh.all bo forwarded to the Iliiih 
Conrt with the record and proceedings of the 
Magistrate — B. U. C. Cr. C>r. p. 47. 

01. (" -.t-"- rjourt 

Conrt 

■ ? the 

records of tho c.-iso for tho orders of the High 
Conrt, also obtain and submit an eiplmation from 
the infenor Court of the order p.issed by it.— 
8 C. 64-1. 

02. ( 1 ) Originals should not bo given to 
Executive Government.— No Court is at 
liberty to part with its judicial records except 
when these are called for by an Appellate Court 
or on tho demand of a Superior Court nnder 
S. 295 <=S. 435) of the Cr. P. C. They must be 
retained in order to meet the contingency of such 
legal requisitions being made For the purposes 
of any reference or -report to the Eiecntire 
(levemment, copies of proceedings are sufficient, 
bnt for tho purposes of appeal to, or revision by 
Superior Conrts, the originals are indispensable — 
Rat 128. 

(5) luterffimef on facts. 

93. The Practice of tbo Calcutta High 
Court— n-as stated by MooVerjeo J. “Althoagh 
it is nnnsoal in revision to interfere with a finoiag 
of fact, there can bo no question a* to the 
competeocy of the High Court so to interfere 
_..C. .f 1... .kn venaires 


WS ULiuI|. 34 u ley U^W. - 

60S (P.B.) ntp.eiSt 14C. JC9i IOC. 1017 

tv. B. 30 : 18 Vr. R. ?. 


19 


[Note.— The ruling nnder the old Code 2i '7. R 40 
' to the contrary was overraled in 21 C. D3I ) 

' 94. Th© Patna High Court.— “IVhero an xei- 
tion for enquiring into the cviilenco has been 
made oat, in my opinion, it is the doty of tb« 
High Court to examine the facts of tho rase- 
After sneh an czamiuation, the Conrt will not 
interfere as lightly as it would, if 't were a 
matter of appeal and not revision. The istinc- 
tioa may be a fine one bat it Is a real d^stinctmn, 

fere an' 
gnilt of 
Court V 

of the Conrt is aroused to such an extent as to 

compel the Conrt to expressly s.fty that the apph* 
cant ought not to have been convicted on the 
evidence — Chapman J. [Jirain Pd J. agreeing an 
Roe J. dissenting] —2 Pat W. 298 


05. The Madras High Court.— “No doubt the 
High Court does ordinarily when acting m revisio 
take the facts as fonnd by tho 5rngrttrate, but 
there Is nothing in tho Code of Criminal Proce- 
duro to limit tbo Court's powers of interfe^ouc 
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to cases wlicro Uio Mog'islrale li.as ignored or 
contrarened an esjircss provision of tho law.” — 
[B.'fi^on and Sunfloram J/] — I4M.T. 200; 

18 M. J. 57. 

90. Tho Bombay High Court.— “Tho law ns 
laid down in the Code gives the High Court tho 
power to go Into tlio evidence m revision, bnt 
the Bomhay Uigh Court has, as a matter of 
practice, held that it will not go into cvidenco as 
a rule, but will interfere only when there is an 
error of law .” — Per Chandravarlar J.— [ But See 
the Judgment of Jcnltnt C. J ]— 2S B. 633 . 
See 9 B. R. 1385 

[N— - - 

[SB. 197 • Rat 244 : 9 B R 706 11 B R 858 . 
14 B 331] It IS only, in xery txceplional cases, 
that the High Court, sitting as a Court of Rcvi* 
sion, deals with questions of evidence, and dis* 
turbs or supplements tlie finding of a lower Court 
on a question of fact It will do so in tho inter, 
csts of justice, where tho enquiry in tho Lower 
Court has been faulty] — 13 B. 377 (300) Rat 
OOS (914) Sec 14 B 1(S 

07. Only in exceptional cases.— It is only m 

VIII. THE MUTUALLY EXCLUSIVE 
MAGISTRATE AND 

100. After the Sessions Judge has refused.— 
After tho Sessions Judges' refusal to take action 
under S 435 Cr P 0 it is not competent to the 
District Hagistrato to entertain an application for 
commitment of a discharged accused, nor can lie 
act suo fnoto The mero fact that the District 
Magistrate acted in ignorance of tho Sessions 
Judge's refusal docs not make the District Magis 
trate’s order legal — 26 Jf 477 Bee 21 Cr 91 (M ) 
12 A. 434 

101. Co-ordmate jurisdiction.— Under S 435, 
the Sessions Judge and the District Magistrate 
have co-ordinate powers to order a commitment 
upon the endeiice already taken instead of direct- 
ing a fresh enquiry — 28 C 397 See Rat 525 

102. Sessions Judge cannot 

(1) direct further enquiry under S 437 after the 

District tlagistiato has refused to do so and lire 
ler'n— 22C 573 28 C 102 10 P R 1912 AO C 

119 17 M J 153 But See (’95) A N 38 17 C N. 
451 

(2) refer the proceedings of the District Magistrate 
under S 438 to the High Court —22 C 573 17 BI 
J. 153 

[ In 22 C 573 and 12 A 434 it has been — held — that 
in such a c.ase cither of them as tho caso may be 
should refer tho matter to tho High Court In 17 
M J. 103 however it was— heW— that these cases 
were decHlcd before S 434 (4) was enacted The 


103 . " ■ 


very cvccptionai cases that the High Court, sitting 
as a Court of revision, deals with questions of 
evidence and disturbs or supplements tho finding 
of ft lower Court on iv question of fact 

12 B 377. 5rc24 4V R. 20. 21 W. R 88. 12 
W. R 47 

See — tho rulings cited under the head “High 
Court " 

08. misapplication of evidonco.— The, High 
Court, can under S 435 Cr P. 0 interfere in re- 
vision where there appears misreading of tho 
documentary evidence and fundamental errors in 
pnncipio which vitiate tho conduct and disposal 
of the case — 2S B 477 Sre 6 B R 1090 1 Cr. R. 
53 of 23.9-'93 

( N, B. — The powers under the codes of 1861-9 and 
1872 were much more limited — See 12 B L 249 
9 0. II 451 

90. Tho principle to be followed. — The High 
Court acting in revision under S 435 Cr. P, C. is 
bound to accept tho finding of the lower Court, 
unless there is any error, of law or procedure 
vitiating that finding or unless there arc any spc. 
cial circumstances, apparent on the record to show 
that in arriving at its conclusion of faot, the 
lower Court has tnisapprehended the ovidcncc 
9 B R 1883 

JURISDICTION OF THE DISTRICT 
SESSIONS JUDGE. 

has already been moved.— tin the 23rd June, 
the &c«sions Judge called for the record of the 
Special Power Magistrate his order reaching tho 
District ilagistrate on tho 24th On the 4th June 
the District Magistrate had already called for the 
record Instead of sending the proceedings at 
ooce, tho District Magistrate on the 26th signed 
his name on a printed form hearing tho words “on 
a perusal of the record, so cause appearing for 
interference, ordered that the record bo rctorned ” 
On the 27th, tho Special Power Magistrate sent 
the record to the Sessions Judge On tho 29th 
July, the Sessions Judge directed tho accused 
to ^ committed for trial On an objection being 
taken that tho Sessions Judge had no jurisdiction 
to direct It to be made h} reason of the provisions 
of S 435 (4) Cr P C //eld— that to hold that the 
District Magistrate by such action as he took in 


Judge ot the application prevented the District 
Magistrate from dealing with the matter euo motu 
8 L D 361. 

101. The object of enacting S. 435 (4)— 
8 435 (4) applies to all cases in which either 
a District Magistrate or a Sessions Jodge has 
taken action or has refused to take action, 
under S 435, or 43G or 437 or 438 Cr P C The 
object of the subsection is to avoid a conflict 
between the orders of the District Jfngistrato 
and the Sessions Jodge, and the words “further 
application" in S 435 (4) mean any other appli. 
efttion in respect of the order in question of tho 
iafenor Criminal Court — 10 P R 1912 
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t Sec 


IX. THE HIGH COURT. 


105. Extent of Eovisionol powers.— Tho High 
Court IS competent in tho cscrcisc of its rori- 
sional jurisdiction to question not cmly the legality 
but the propi icly of any finding sentence or order. 

10 C. 2C3. 

106. Eevision of procQodings before Presi- 
dency Magistrates.— The High Court has 
under S 435 and 439 road with S 423Cr. P C. 
the power to rewse tho proceedings of n Presi- 
dency Magistrate, ho lieiiig subject to its appel- 
late jurisdiction and order further enquiry to he 

26 C 746 : 13 C. N. 1221 : 27 B &1 : See 12 0. S. 
678 • Coil. 27 C. 126 

107. No limit to High Court’s powers— There 
IS nothing in the Criminal Procedure Code which 
limits the power of tho High Court to revise 
the decision of acquittal parsed by the Sessions 
Judge. Tlie High Court has power to revise 
a judgment of acquittal, though such power 
should he exercised with great cautiun— SM.T 
258. 

108. Interference on questions of fact.— It 

13 the settled practice of tho High Court to refuse 

* . • • Jy„g. 

;ept ca 
tement 

. , iscoDs- 

troction of documents, or tho placing by that 
Court of tho 0DU3 of proof on tho accused con- 
trary to law of endonce —12 B H. 21 Rat 
244 See SB 107 • 14 B 331: Rat 82C 70S. 
22 C 99S Rat SOS 
Practice of the irifjh Court. 

109 (1) It ia not tho practice of tho High Court to 
entertain an application for revision, where the 
Sessions Judge has concurrent jurisdiction unless 
a similar application ha« hrst been made to the 
lower Court and has been rejected. 

2 A 276: 28 A 2GS 30 A 110, (Ol) A. N 232: 
(90) A N. 164 14 B .331:36 C (>43 J Pat J 
302- 2FatW. 115 19 Cr. 12G (Pat) 

110, (2) The powers of revision can be exercised bjr 
the High Court, whether tlic order is of jircli- 
minary or final nature with the esceptions of 
proceedings mentioned therein — ^cc(9^A >' 102. 


111. (3) The High Court will not Interfere on t! 
mere statement of u prisoner, unsupported 1 
any evidence whatever, that the Magistrate d 
not record the whole of tho defence evidence. 

8 W. n. 57. 

U2. (4) 

tion ■ * 

unti 

order and his appeal has uccn insjioseu oi. 

(SO) A. V. 295 

Orders which connot he interfered ivllh 

113. (a) order of the Commissioner of Ktiraai 
refusing a certificate to practice as a mnkhte 
(92) A N. 236 

114. (b) csecutive orders. See (91) X. X. 17S. 

IIB. (c) Proceedings of His majeslj’s consul with 
the dominion of the Sultan of Mu«c.at.— 24 B. 4" 

116. (d) Proceedings under the said Frontier Regul 
tion ;\ct of 1872. 5 S 54 

117. WherB appeal lies —The High Court wi 
not interfere as a Court of revision except on vei 
exceptional grounds —R B 107 

118. Matters other than those for which th 
rule was issued.— The Ilfgh Court fn Its^ rei" 
sional jurisdiction has rower at tho hearing! 
the rule te consider and ucetdo matter in respei 
of which rule was prayed for but not granted 

27 C. 120. 

110, Improper exercise of discretion.— whe 
a Magistrate has not properly exercised his iliscn 
tion, the ordoi is not a proper order, and the Ilig 
Court has power to set it aside —33 0 287. 

12). When tho sentonco haa already beei 
served out. — There is nothing in tho terms c 
of the law to prevent tlic High Court from mtei 
fering with a conviction men thoogh in conw 
qncnce of tho expiry of the scatcnco, it maync 
be possible to interfere with tho matter. 

7 A 135. , 

121. Omission to record ovldonce on an im 
portant point— is a good ground for inter 
ferenCB in revision and for directing for thei 
enquiry — (’ll) M X R 


X. MISCELLANEOUS. 


(1) Proccrtliiif/s tibute on tJeeith 
of thr ftii/dirnnt. 

122. An aiqilicatian under S 4.35 Cr. P. 0 for the 
revision of an order passed under S 145 of the 
Code abates npon tlie death of tho applicant, the 

* right to cirry on tho jiroccediiigs conferred by. 
Subs. (7) <if S 140 being confined to proceedings 
before a Jlagistmte — 2.3 P, R lP]9;S.cOP R 
IR'O 

,S. .‘If! of the I’ntrnf not 

orrrmlf'il bif S. 

123. The Crimiiial I’roeeiliirr CihIi hn.< not overruled 
till’ proviiioiis Ilf S lib of the l,cUirs Piitent i 


In the case of a difference o( opinion, tho opiaioi 
of the Senior Judge prevails There is no obliga 
tion to refei to a third Judge under S 429 Or. P. C 
21 Cr. 25 (c) See 1.5 0 J. 337 t 39 M. 750 (P.B., 
Con 15 n 452 : 27 0 &92 i 22 C. S. 499 

(3) Itn/ht of comptnitnttit to be heard 
in revision procecdiiif/s. 

124. In my judgmeut, tlicro is no doubt that wt 
ha'c power to say that wo would hear Jfr H — 
(V'nkil fi>r the complainant) in pursuance "f^ Hio 
powers cnntcricd upon tins Court by S. 435 Cr 
P. C by way of revision, and upon tho hearing 
of that Rule it w.is within our power to say that 
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wc woul<l hear Mr. M.— on bclintf of the com- 
pliinant — rcr Suntfernon C. J. in 21 Or. 082 (c) • 
See 23 C. K. SC2 

Allahabad High Court may roviso order 
by City Magistrate Lucknow.— The Hiph 
Court nt Allahabad has jurisdiction fn entertain 
an apj'lication for rcrisinn of an order of the City 
>Iagistratc of Lucknow in a caso in which the 
complainant is a Kuropenn Ilritiah Subject, 
Orrespectirc of whether ho has n claim to bo 
dealt with as such) and against whom an order 
under S 230 Cr. 1*. C has been made. 

21 Cr. 7G7 (A). 

(4) Power to rcrlnr ortfer 
to interfere in 

125. A Sessions Judge who called for the proceedings 
in the case but ordered the record to he retunie*! 
on the ground that “on n perusal of the record, 
no cause appc.arcd for interference,** is not pre- 
cluded from hearing the petitioner and from 
rc-opcniog the ease, if on hearing the arguments, 
he is of opinion that there arc grounds for doing 
80—8 Bur T 213. 

(GJ district Mayinfratr ermuot t/iiextion 
the fleclslon of the Sc^^lon^ Jmlf/c. 

12S. A perusal of Ss 435, .4.17 and 4.'}8 Cr P C 
shows that the Owlc emphatically does net con- 
template a reference by a District Magistrate 
against the decision of n Sessions Judge It is 
no part of the business of the District Magistrate 
to critieiso the judicial decisions of Sessions 
Judges— 18 n It 700 23 C. 230 18 C 160- 
a 0 875 (877) 0 C. L 215 (218) . 23 M J 732 
2 N 149 11 W R 23 • 13 W R 42 See 10 A 

140 28 A 01 

Hote.— A District Magistrate, if lio considers tint 
there has been a miscarriage of justice in an 
appeal heard by the Sessions Judge, should not 
report the ease to the High Court for orders I 


under S 438, but should communicato with the 
Public Prosecutor and invito his attention to it. 

0 A.3G2 : 2 N*. 119 : fee 10 A. MG i 12 A. 431: 

1 S 40 : Rat COl : C23 : 15 M. 20 : 2 Weir GCo i 
SCO : See Xoto Nos 20 and 30 under S. 130 tvfra. 

(G) MisccUaneoH'e. 

127. 8. 435 doo3 not apply to sanction 
proceedings. — Tho machinery for correction of 
possible errors in sanction proceedings is provided 
by cl (C) of S lt)5 and consequently tho party 
who seeks relief must have recourse thereto and 
cannot invoke tho aid of 5 115 Civil Procedure 
Code or Secs 435 and 439 Cr, P. C. 41 0. 81C. 
128- Order under S. 17 of tho Police Act.— 
An order passed under S 17 of the Police Act 
(V of ISCl) IS of an exceutivo nature , and 
cannot be made the subject of revision under 
S 433 Cr P. 0 In appointing any person as 
special Police Olheer, tho Magistrate does not 
act in his jiiuiciat capacity 20 0 0 229 
120. Procoedingsundor S. 80 of the Income 
Tax Act. — An order arising out of assessment 
proceedings under tho Income Tav Act cannot 
be m.ade the subject of revision in the High Court 
under S 435 Cr P C unless passed under 6 47C 
Cr. P. C Sec 435 applies to procceedings before 
inferior C'lnonai Courts and as held in 3 R CO, 
an order of the Collector under S 3G of tho 
Income Tax Act arising out of a proceeding 
pending before another olheer docs not fall within 
the pnrview of that Section — 15 Cr 2 (0) , 30 M 
72 8 R R 477 2 Weir 6 i)S Bee however 

44 P R 1905. 

130. Valuo to be attached to aflldavits by 
tho accused.— Where a Magntmto has rctorduil 
that the accused had pleaded guilty, tlio High 
Conrt cannot admit the aflidavit of tho accused 
for tho purpose of showing that ho did not pl> ad 
guilty If there has been any mliitake m tin- 
matter, It 18 the vakil iind not the client vi Iio ought 
to make as .iftid.ivit — 19 M 20*1 


Power to order lomniitmcnt 


436. When. III! examinin'' the reconl of any case under section nr otliei wim , tin 
JudjcD or District Magistrate considers that such r.i-i 
c\elnsj\ely by tlie Court of Session iitid that .in .i'.' 
has been improperly discharged hy tlie inferior Court, the Sessions .Judge or Di'trn I 
may cau'c him to ho arrested, and may thereupon, instead of directing ii fresh iii'jtiii \ i 
to he committed for trial upon the matter of which he has been, in the opiiiioi- i*'' t' 
Judge or District Mngistnite, improperly discharged 
Provided as follows — 


(n) that the accused his had till opportunity of showing nusi to su' !i U, ' 
tnite why the commitment should not lie made . 

(J-) that, if such Judge or Magistrate thinks that tia ovi'Ilii' i '' ' 

ofTenec li is heeii eoinmitted hy the licensed, such .Tndge nr MagLsti il< i i ■ 
Couit to inquire into «ucli olTence. 
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DEflKITIOy OF TEE5IS. 


[ Sec 

Fropo'ictl amincndment to the ^^ection . — in section 436 cf the said Code, for the words “inafesd 
of directing; a fresh loquiry, order him,” the words “direct that farther inquiry be made into the case or order 
the accused” shall be substituted. 


AREANGEMENT OP NOTES. 


S 43C=S.29Gpaias2and 3 (fS72). 


I. Definition of terms. 

II. Condition precedent to action under S. 
436. 

III, Power to go into evidence. 


IV. Powers of the Sessions Judge and the 
District Magistrate. 

V. Procedure. 

VI. The High Court. 


I. DEFINmON OF TERMS. 


I. Meaning of “triable exclusively by the I 
Court of Session.”— (I) “In my opinion the I 
words in S. 436 “triable eiclnsirely by the Coort 
of Session” refer to cases which are only triabtc ' 
by the Court of Session under Schedule II- of the 
Code, and, S. 30 of the Code which (fives the 
Local Govemmcnt power to invest a Magistrate 
with special powers is not intended to curtail the 
jurisdiction given to the District Magistrate under 
S. 436 Cr. P. 0 "—Per Ormon-i J. in 9 L. B 203 

(2) “Section 436 gives the District Magistrate joris- 
diction if he considers that the case is triable 
esclusively by the Court of Session That may 
mean either (1) a case where the District Magis. 
trate considers that the facts constitute an offence 
which is triable only by the Coort of Session, 

■ * ' ' ■ ' the District 

iteoce which 
' Ed pass might 

it was a case 

which should be tried hv Conrt of Session (08) 
A N, 169 [l^ld : Co«. (’OS) A. 189]. 

2. The term “Distnet Magistrate”— in this 
section includes a Distnet Magistrate specially 
empowered under S 30 of the Code.— ^ P.L. 1904 

3. The term “fresh enquiry.” — The words 
“further enquiry” which the District Slagistmte 
may order under S. 437 Cr. P. O. are identical 
with the “fresh enquiry” referred to in S. 436 
and implies a setting aside of an order of 
discharge.— 10 S. 349. 

4. The words “order him to be committed” 
in S 43G do not mean more than pass an order 


for his committal." Under that section, if is 
competent to a Dtslriet llagisirate to mai^e a com- 
mittal himself or to direct a subordinate Magis- 
tKite to make it —30 M. 40 . 10 B. 319 -. 2S G. 
397 : Con 4 W. R. 4 

5. Meaning of “discharged”— (i) A refusal to 
frame a charge in respect of an offence triable 
crclasively by the Conrt of Session has been 
held to amount to an order of discharge. _ So 
where the prosecution asked that a charge might 
be framed under S. 477 I. P. C , but this the 
Magistrate declined to do, there being no direct 
CTidence that the accused had destroyed or 
secreted the promissory note about which the 


(2) An order nude by a ilagistrate refusing to issue 
procos as unnecessary amounts to a discharge 
—[Per flendercon J. in 32 0. 763] 

(3) Where after issuing warrants against cvrtaia 
persons, the Magistrate does not think it necessary 
to proceed further, the termination of the pro- 
ceedings against them, is in effect an order of 
discharge. — 1 0. M. 242. 

6. The words ‘'or otherwise” — do not mean 
*in any way whatsoever’ but in any other way 
procided hy the Code — 10 0 26S. 


n. CONDITIONS PRECEDENT TO ACION UNDER S. 436. 


7. Action justifi^ed only when the dis- ' 
charge is improper.— Where the District 
Magistrate is firf c>/ the opinion that the acensed 
had been improperly discharged with reference 
to the cTiJetice, he is not jnsciSed in setting 
aside an order of discharge and making an order 
under S 430 Or P. C , merely because he coQSi- 
ders that the ease should be tried by a Court 
of Session [I P.-it J. «7 2 Weir 2G0 ] Where 

the llistnct Magistrate finds that the eabordmate 
Magistrate holding enquiry into a case triable by 

a Conrt oT Session, has not made a commitment, 
although » prim.i /une case was established by 
the t-viditicc, he has j>ower to make an order 


of commitment to the Session — [ 21 Cr, 20- 
(Pat) J 

8. Misappreciation of evidence.— The ruling 
IB 31 M 133 laying down that the Sfagistrute mis* 
appreciated |the evidence and arrived at a wrong 
conclusion upon the facts, which adopted the view 
taken in 2 Weir 2>5 (a case under the analogous 
section 215} was overrnleJ in 32 M. 220 (F. B J 
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of tho Code of 1S72 wns held to tnwin *a case 
CTcluMToly trnblo by a Sessions Court.’ [I A. 413 
(P.B.) Sfrttilic onii OJilJiehl JJ, dis^ontihfj • See 
nJ«o (ISSO) 7 C. L IfiS (170) s 24 W. R. Cl • (S2) 
A. N. 105. (’SI) 4C Ifi; Com (’74) 11 B H. ftS 
Tlic LogisUturc Bet its seal on this intorprotalion 
by substituting the wonls “c.i«c triable CTclosiTely 
by the Court of Session” for ‘‘Session caso*' in the 
subsequent Cwlo of 1FS2. *10 gvTC tbe District 
Magistrate or Sessions Judge jurisdiction to act 
under this section, the accused must bare been 
charged rrith an offence triable cxelusircly by the 
Court of Session « e an offence shown to be ao 
triablo in the 8th column of Rcli II »i*/« f234 P.L 
19(>4i4CIG 8 A. 14 (Ifi). 15 A. 205 (P. B.) 

CO P. L. 19&4 • 3 r. R. 16Q7 2 B L (S. N) ii . 3 B 
L 05 : See 15 M. J. 373 i Rat 42]. It has therefore 
been held that a dircetion by a Court of Session 
to a Magistrate to commit an accused person to 
the Sessions for an offence under S. 471 I P. C is 
beyond its power under 6 430 Cr. P. C as the 
offence is not crclusirely triable by the Sessions 
Court 142 M. 501] 

10, (Note, — If in a cose not falUng under S 436 , a 
District Magistrate sees reason to thiob that a 
, I .,1 , .1, Xf., T , .» 



11, There must be a discharge andnotao* 
quittal.— In (’a3)20C CJOand ('89)23M 225 
It has been h«M that it is only when an accased 
person has been (Iti>cAiir7«d by the Magistrate that 
ho has jurisdietioa to Interfere under S. 436 of 
the Code. But if the Magistrate aequiU the accused, 
tho Sessions Judge (or for the matter of that, the 
District Magistrate) has no such power It has 
been held following 20 C 033 and 23 M. 225 aod 
dissonting frotn 24 M. 130 (P. B.) that where 

111. POWER TO G 

14. Power to go into evidence in order to 
soowhethor*’ i- -i . . • 

Where a Distrit ' • 

Crim Pro Cod 

charge by tho cuiniiiiiiiiig ilugisiraic anuuirects 
tho commitment of tho accused to tho Sessions, 
tho High Court has jurisdiction to go into the 
evidence in order to ascertain whether the order 
of the District Magistrate is or is not justified, and 
if it finds no justification for tho order it will 
direct tho discharge of the accused — (21 Cr 32S 
(Pat)- 12 C N. 117 


tho Magistrate could haie charged the accused on 
the materials before him with an offence triablo 


does not go further than the limits laid down m 
(1861) W R 3 8 W. 11.61- 15W.U 61. 

[Note J*cr contra , — Where a Magistrate being of 
opinion, that there was no evidence to warrant a 
charge for an offence triable exclusively by the 


committal to tho Sessions for the major charge 
it he was of n different opinion. — 21 M. 136 (P.B.) 
8 W. R 11 21 Cr.91 (M)] 

12. Whon acquittal no bar to order under 

S. 436— tho principle explained — When a Magis. 
trato takcscogniraseo of a minor offence against 
an accused and a gmver offcnco triable by the 
Sessions Court is disclosed m evidence but the 
j<ro$eettUon dee* not pre*s tor the framing of n 
charge in respect of such offcnco, a commitment 
to tho Sessions Court in respect of the grarcr 
offence is illegal [41 M 992]. But wbero tho 
prosecution hod pressed for the framing of tho 
graver charge, tho acquittal would bo no bar to an 
order udder S 436 [24 M. 136 (P.B ).] 

13. Conviction on a minor charge no bar 
to committal on a graver ono.^Whero 
an accused person appears on tho evidenco to 
hare committed tiiurthw but has been tried and 
convicted by a Magistrate on a minor charge, 
tho Sessions Jadge, if ho thinks that there is 
a pnma f<tcie case, may order his commitment 
under 8 436 Cr P C —Rat 337 See ('iW.’OO) 
L B. 160 

INTO EVIDENCE. 

15, Duty of the Sessions Judge.— It is the duty 
of the ScssiOBS Jiidgo in considering whether an 
acensed person has been impropcrij discharged 
within the terms oF 6 436, to consider all tho 
grounds upon which such order of discharge has 
been passed incliidin^ n con*idernhon of (he eudenee 
which has nut been behoved or held to be sufli. 
cicnt t(i establish a imma /ncie case. Then only 
he can pass an order for the commitment of the 
accused or for a further enquiry 


IV. POWERS OF THE SESSIONS JUDGE AND THE DISTRICT MAGISTRATE. 


The Soivione .IiiiJgc, 

10. Power of tho Sessions Judge to revise 
proceedings of the District Magistrate. — 

The reason for the substitution of the word ‘‘in- 
ferior” in the Code of 1882 for the word “subordi- 
nate" as nscil in the corresponding S. 293 of the 
Code of 1872 is to meet the rnhngs that a District 


Magistrate is not subordinate to tho 8cssIon'Jndge 
and to provide that nevertheless tho reviiional 
authority of tho latter over tho formei should 
remain unquestionable — 1" 0 473 (F. B.) * Se* 
8 M IS • Cp 7 A. 853 (F.B.) : 9 B 100 ; 25 P. R 
190S 

17. Provision as to Sessions Judges.— Under 
the old Code of 1S72, the Sessions Judge’s powers 
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POn'ER TO TAKE ADDITIONAL tTIDENCE. 


[ Sec. 


were murh more limited th.in tJio'’e confeirol 
on Iiiin Ss 4R(i and 437 of the present 
Code — I’oi example see (S3) A V. 10^ . 2 A. •'570 s 
24 W R 70 10 W n 30 4 \V n 4 7 C 062. 

18. What ho cannot do.— (l) lie cannot direct 

eridencc to )>o taken while making .an order under 
this Section [4 N P .^0] (2). lie cannot direct 

a fresh enijimv in a case in which the accnseil 
lias Leon acquitted of an nffence within the 
Slagistrate's ]iirisdietion [20 C 033] (3) He 

cannot commit, when there la no lepal rvjdcnco 
ajamst tlic accused [21 1\' R. 70] 

19. Sessions Judge cannot direct commit- 
tal of accused person sent up by him 
under S 476 Cr. P. C- — A Sessions Jndpe 
actini.' under S 476, sent an accused person to a 
IHapistiate to be tried for an offence under S 193 
P C Put the Ma^istiate discharged the oecuseil 
IMf} that tiie Sessions Jadco was not, thereupon 
competent to direct the accased to be committed 
for trial under S 19.1 nii the same fact — 2 Weir 
549 

20. Befusal of application by High Court 

■when no bar to action by Sessions 
Judge.— A ic{v\8s<.l bs the U\5;l\ Court to onler 
further cnqiurj is no bar to tlic Sessions Judge’s 
order for furtlier enquiry, if fresh evidence 
has been lironght to tight, and the order of the 
Sessions Judge is mado upon materials totalh 
difCeient from that nhioli were before the High 
Court —7 C N bO ’ 

21. IDutyofthe Sessions Judge himself to 
commit in certain cases.— in acase tnabio 
by tlie Goswons Court to which S. 430 Cr P C 
npplicv, if the Sessions Judge or District Mogis. 
trate i< satisfied that nn the cridonce, there is 
clear caso fot a committal, aud there is no reason 
for desiring a further conaideratiOQ by tho Magis. 
(rate, it would bar ordinarily, his duty to direct 
0 committal under S 436 nnc not to order a 
further enquiry undei 8 437 Cr P C 

15 0 OOS (F, B.) 

22. W’ ' r 


cannot act «i/o virje .and direct a tommitfal 
where a Pc-ssinns Judge h.id previously refused 
to interfere holding that the rc-asons for di«cliarpe 
were /pmd (20 M. 177] 

24. Tho mutually exclusive jurisdiction of 
the District Magistrate and Sessions 
Judge. — Under 4.3.1 (4), whore the District 

Bfagistrato ha« already dealt with a matter in 
revision, tJie jiiusdiction of the Sessions Judge is 
non-existent sn far as that particular matter is 
concerned The snlisecUon was grnfled on the 
Code of 16!IS and ovi'rrnles the ruling in (’96) Rat 
M7 nndcr the older Code of IhS3 which decided 


26. Co-ordinate powers of the Sessions 
Judge and the District Magistrate.— 
Under S 436, the Sessions Judge and tho pisfrict 
Blagistmte have co-ordlnato powers, in a case 
eschisivcly triable by a Court of Session, cither 
to order commitment tipoo the evidence already 
taken ortodinctafresh enquiry, if the Wagistrate 
has improperly discharged the ocensefl persoa.— 
2S C 307 26 M 477 1" J. 133 . tee 10 ?. R 
1912 40 C 119. 

T/ic District JUafflstratc, 


ondence of witnosse* whom tho occusod baa had 
DO opportunity of cross ozntninlng The proper 
course for tho District Jtagistrate is to direct a 
fresh enquiry— 2 IVeir C50 15 Bf. 39. .. 0 

405 *C 16 

27. District Magistrate can direct first 
class Magistrate to commit.— A District 
.llngistrato lias jurisdietion under S. 436 of the 
Codo to direct a first class Jfagistrato wh^has 


compoonded and S and R were acquitted. K soon 
after died and tho po^l moi lem revealed the fact 
that tho death was due to the injury innieted by 
S and R Tlio polite chftllaoed S and B. under 
S 301 IPO The JIagistwte after cnquijy, 
committed R to the Sessions but refused to 
commit S ns in bis opinion, the latter had at 
the most committed an offence under S. 323 I. 
P C of which ho had already been acquitted. 
Tho Sessions Judge acting under S. 436 Or, P. 
0, directed S to he committed to the Sessions 
on ti charge under S JOI I. P C. Held that 
there was no legal bar to the trial of S on a 
charge under S 361 I P C.— 36 A, 4 

23. Power to act SUO motu.— A Sessions Jodgo 
is competent to Bot^osid^ nn improper order of 


T'*-*—' • V. > . -•* --der S. 

• ; ... ■ , under 

V. • ■ e is not 

within 

S. 4.36, as for example by ordering further 
enqoiiy in supersession of an order of disebarge, 
prior to msAing an order of commitment. Under 


20. District Magistrato’s potver to 

, , t. , . . . , . , . . j ^tu 

. ■ . ( '.—The 

' ' S. 436 

laidcrS 

to have been improperly diseinrged, to 
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cominitlcil to llio Pc''H>ii«, wlicrc Ibp ptiarffD nn<lrp 
S 40V I 1’. C (wliicli not triilitol'j tli<* Court 
of Sc^'ioii) is t(j intini-itilx roiiiiccteil with the 
thar^o iindei S J77A 1 I’. C n' to form jnrt of 
the same transaction. [The htlcr charso brin" 
oxclusivch tricit] — 10 It 15 SO 


V. PROCEDURE. 


30. Accused must bo given opportunity to 

show CAUSO. — An order of commitment made 
by the District Jfn/jistrate in contrarcntion of 
S 43G (a) Cr. P C without girirff the acensed an 
opportunity of show in" cause why the commit- 
ment should not he made is iUefjal nnd the 
omission Mtntcs the proeeeilinjrs [312 P L. 
1913 : 15 J1 J 373 (1 M 372 . 7 C 6fi2 1 0 I.. 

93 : 24 IV It 70 • 22 IV. 15 G7 • 1 H Ct] Where 
a District Magistrate being of opinion that n 
person has been improperly discharged by a 
subordinate 5[agi8trate, makes an order to commit 
to the Sessions for trial without notice to the 
accused person, flic irrcju/orit!/ «s emed under the 
prorisions of S 537 of the Cr. P. Code, if the 
subordinate Jfagistratc gives him an opportunity 
to show cause before committing him [Rot 89oj 
Where no notice li.as been served ns required by 
this section and a trial under n commilment by 
an erroneous order of tho Sessions Judge has 
been held, tho irrouularity will not nocessanli 
ntiato the proceedings, if no actual failure of 
jaatice Ims been caused by such error [7 C CC2] 

31. The opportunity must bo reasonablo 

opportunity.— Tlio consequences to public 
justice would bo very serious if a witness, called 
at a trial were, during tho cotirso of his deposition 
and before being nbsohed from his oath ns a 
witness, suddenly called upon to sliow causo why 
he himself sliould not bo committed for some 
other distinct and serious crime, of which n 
Magistrate had di«clmrgcd him —Rat 53K 

32. Boasons to bo rocordod.— bndcr this Section 
the reasons for directing a cummittnl ahould be 
recorded The reasons for oscrcising tho power 
conferred by (his Section arc reasons which 
should arise upon the materials to bo found oo 
the record and not upon the matenals to be 
found on the record nn<l not upon extrancoos 
nntter — (’90) A N 147 

33. Ordor must spociiy tho particular acts 
constituting tho offcnco —-in order by a 
Judge under H IW of Act \ of 1872 (=S 43(^, 
directing a Magistrate l» commit an accused 
person, who ln« been di«clnrgcil at n prrbminarv 


enquiry, to take his trial in a Court of Se«8ion 
must specify tho parfientar act constituting the 
offence charged Tho Judge cannot direct n 
committal for offences with which the accused 
was in no way charged before tho Ufagistrate — 
[10 B L 2S5 21 W R 41] In 10 Cr 554 (A) 
.Vtonfeg C J held that a Sessions Judge has no 
jurisdiction under S 437 to direct an enquiry 
into the offence of forgery (S 4C7 I. P C)wWro 
the accused persons had been charged under 
Ss 342 and 337 I P. C by the Magistrate and 
discbarjjed because these offences had not been 


34. Power to tako additional ovidouco.— 
Where a Deputy Ifagistrate discharged an accused 
person ID a case of theft (S 380 1 P. C) without 
lirM 
to 
tho 
4 C 

. not 

being aa offcDcc triable osclusivclj by tho Court 
of Session, the Sessions Judge or tho District 
Magistrate would liaio no power to commit in 
•achacasc-[4 0 1C] 

d4A. Chaugo in law undor tho Codo of 1861 
~the District Magistrate, if he was of opinion 
that m a case tried by n Magistrate subordinate 
to him, a failure of justice lind occured in consc. 
qucnco of the latter not committing tho accused 
for trial to the Court of Session, was bound to 
refer tho case tn the High Court with an cxpres 
aion of optaiiin [5 11 11 0'> ('04) A N’ 154] 
C» the .Act I’ll of IVG'i, tlio Kw was changed 
80 as to enable tho District Magistroto to refer 
the matter t<* the .Sessions Judge [see 7 B H 
72] Under the pro’tntCodo he cm act direct 
without the intervention of n Superior Court. 


35. Tho Section docs not apply to Presi- 
dency Magistrates.— .k I’residcncy Jlngutrato 
has power to revive n eompliint after bavin" 
prcvioQoly di«mi«spd it and discharged tho ac* 
ensed as neither S 43G nor S 4.17 apply to I’resi- 
dency Magistrates — 1 C N 41 2V 0 6-'>2 (P.B ) 

28 C 211 20CT2G(F, B.) 


VI. THE HIGH COURT. 


36. Power of High Court to intorforo with 
orders by Presidency Magistrates.— The 
High Court 1is« ample power under the Chapter, 
if not mider the Co-le to revi«e an order revmns 
••I compHInt after discharge — (1 C N 40] The 
powers of the High Court to interfere with the 
orders of a 1're«iJeney Magistrate are limiteil 
Where n Presidenev Macietrite dismisses a com 
pHint nnler P. 20.1 Cr. 1'. C the Ihirh Court 


cannot direct a further enquiry under ft 4.37, 
nor can they interfere under b. 4-3*4, nlthough 
the order of, the Jlagistratc dismissing the com- 
plaint might not be quite proper It can act 
only under S 15 of the Charter Act— [.11 C 128*’ 
27 ’C 1215 G C J. 705] In 20 C 710 it has 
however been hrld that both under R. 4.15 and 
4.18 read with S 423 and under cl 2S of the 
Letters Pntent, the High Court hss the power to 
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reviso tlio jirocwcliii'.'s of tl>t Mo;ri‘*tratc mil>jctt ' 
to tlio AjijiL-llate jiiris'lu tion of tlic Hi^li Gonrt 
(such aa ricsUloncy JraKUtratcsl and to direct a 
further enquiry into a comfilaiiit --[See alio 36 
C O'U 14 Jf T 200 2" n R4] 

37. Tho High Court will not ordinarily 
interfere with orders under S. 436 by 
Subordinate Appellate Courts. 

(1) District Hagistratos, — Unlosa tlic Whtnet 
Magistrate's pnuers of interfereiire with the 
lowoi Court's orilcr of ilischarffc ■was exercl«eil on 
very Mcak and clearly iintcmhle "rt)uw«l<i The 
lli^h Court 11 ould not iiitertcr*' with the (llscre. 
tion vested by 1 iw in the District Ma"istrate l>y 
S 436 Or P C 15 Cr 373 (M) 

(2) Sessions Judges. — The llish Conrt nhonld 
be slow to interfere M itli the exercise of the very 
Wide di‘'Crction with nhich Sessions Jnd^S have 
been invested under the jirovisions of S 436 Cr 
P C 13 A 1 111 2G A 501 

28. Powers of tho High Court under Ss. 
215 and 439 compared.— tree Kotos under 
S 419 mfin 

39. Power to quash a commitment ordered 
under this Section.— The Dish Court has 
full jurisdiction under S 419 to revise a commit* 
ment order under S t36, or points of law as well 


as nf fact. [12 C, .N 117.70X 327 *.<27M 
54] It IS ojitn to the llisli Court to consider 
wluJthcr the Sessions .Ind^e, has or has not 
exercised a )iro]>cr judicial discretion under S 
416 in Bcttin;' aside a Mafristrate's order of 
dischaige [30 M 224] 

40.When tho High Court will interfere.— An 

order of a Session Jud^e etc a District Jiasistrate 


charge on insnfhcient grounds or tint while there 
were good grounds for setting it aside the Lower 
Court has made an order appropriato to the facts 
of the case, the High Court would be acting pro- 
perly in revising the order,— 15 0.60*5 (P.B.). 
41. When District Magistrate or Ses^ons 
Judge have power to grant relief High 
Court will not mterforo.— "'here a wse ex- 
clnsively triable by a Court of Session is tried by 
a Magistrate anil the acciiscil is discharged, with- 
out being committed to the Session — held—thit 
under the circumstances the complainant should 


Supra 


437. On cNRinining any record under siection 435 or otherwise, tlie High Court or the Session'* 
•Tudge may direct the District Jragistrate hy lnm«elf or by any 
Power to order intiuin the Magistrates subordinate to him to make, and the District 

Magistrate may himself make or direct any .Subordinate Magistrate to make, further inquiry into 

any complaint winch 1ms boon dismisi-cd under section 203 or sub-section (fi) of section 20l'i or 
into tlie case of any accused person wlio has been disebargod 

T*J‘0])0'»Cd (iiiicndiii('}it to tUc «ecf/o«.— in section 437 of the s-nd Code, for tho words “nceused 
person" the words ‘•person flccitscd of nn offence” shall be substituted 


ARRANGEMENT OF NOTES. 

S 4.17=8 2<><5(I872)=S (IRGl) 


I. Object and Scope of the Section. 

(1) General principles to be followed in directing 
further enquiry 

(2) Application of the section- 

(t) General Rules of Practice 

(0 Miscellaneous 

(5) Concurrent jurisdiction of the District Magistrate 
and Sossuins Judge 

II. Further Enquiry— what it means and 
innludes. 

(1) Delined 

(2) What It includcH 

(1) What IS implied 

HI. Further enquiry— when it can be di 
rccted. 

(I) Fiirtl er cnqiiiri «vheii no fresh ovnlenco is forth. 

(J) (iroiinds nil which u further ennnlrv wi.av lie 

ordered. ' ■’ 


(3) When farther enqiiiiy ought not to be oidered. 

(4) Second application under S 417 after the first 
one bas been rejected 

(5) Pendency of proceedings under S 476 Cr P. C 

IV. Notice to the Accused. 

V. Practice and Procedure. 

(1) Reasons to be given for interference. 

(2) Fresh complaint on same facts after di'charg'' 
of acensed not barred by S 417 

(3) Proceedings mnst eonimenco dc nmu on further 
enquiry being ordered 

(4) High Court will not interfere unless lower ol'pel- 

(V 

(6 

VI. ■ ■ 'd further 

(1) Power to nominate a particular Magistrate 

(2) When tho enquiry kIiouM hn entrusted t'’ ^ 
difTcrcnt Magistiate 
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II. Powers and duties of the Court direct- 
ing further enquiry. 

(1) Dutj to determine snUicicncy of OTitlonee. 

(2) Taking CTidcncc or directing evidence to bo 
taken. 

(3) Duty to peruse evidence etc 

(4) Sabordinate Magistrate cannot question the 

(5) towers of the Magistrate holding further en- 
quiry. 

[II. Powers of the District Magistrate. 

(1) tower to direct a reconsideration of the same 
evidence. 

(2) Change of Law. 

(3) Action Suo motu 


(4) Farther enquiry into case dismissed by himself 

(5) Ke cannot fetter the discretion of the Magis- 
trate directed to hold further enquiry. 

(6) When District Magistrate disagrees nith the 
Sessions Judge. 

(7) A District Magistrate cannot. 

(6) Miscellaneous Itules. 

IX. Powers of the Sessions Judge. 

(1) Powers 

(3) A Sessions Judge cannot. 

X. Powers of the High Court. 

XI. Miscellaneous. 

(1) Sabordinate Criminal Court— meaning. 

{2) Blisccllancous 


I. OBJECT AND SCOPE OF THE SECTION. 


(I) Genertil Priiictjtlcsiobefatloircflin 
tUvcctiiig further enquiry . 

1. Principles to be followed in directing 
further enquiry.-— “It is true, as has been 
• . j . •_ n ... r....... 1* 

• ' ' k Fmperor 

•• ! . I * dge or the 

' ! conclusion 

irecislioR of 

the evidence, and that the Magistrate should be 
directed to farther enquire into the truth of the 
complaint I do not understand the decisions to 
lay down that the Appellate Court has to act as 
if it were hearing an nppent in a Criminal case 
The powers with which the Magistrate or Sessions 
Judge is clothed are powers of revision, and m 
e'corciBing those powers of revision what thcap* 
pellate Court has to see is whether the evidence 
IB of such a character that iC is possible to come 
to only one conclusion upon it, namely, that the 
accused has been guilty The mere fact that if 
he had heard the evidence himself he would have 
come to a different conclusion on the facts, would 
not ordinarily boasuincicnt ground tor setting 
aside the order of discharge It may not be a 
question of perversity but it must bcicry near 
It The .Ippcllatc Court must satisfy itself that 
there has been a niiscarnago of justice, conse- 
quent upon one sided or perverse new taken by 
the Inal Magistrate" — JVr Scihcijin Aij/ui m 10 
L W.G30. 

lA. Note.— “There IS in nij opinion, lery little dif 
fercnco in substance between the case of a person ] 
who has been discharged afirr nlUhe p.««rrHfieit 
ctidencf hos hcen friten end ircijilird b> the Msgis | 
trate and that of a per*<»n who u acquilteJ after , 
a charge has been framed In the former case , 
the Magistrate considers that the prosecution j 
evidence is so weak that there i« notliin^ for the 
accused to meet and in the halter ca«e the esidence 
though sufhcicntly strong to call upon the aecuseil ' 
to meet it has in the opinion of the MsgKtntte 


against whom it is strong enough to warrant a > 


charge being framed”. — A'limarsiiniui Snsin J. in 
20Cr. 10!{M) 10 P. R. 1911 (F. B.) 

2. * e - » 


of the Magistrate, been met by the defence, 
There is do reason why different tests should bo 
applied ID revision or wli} an accused against 
whom tbe prosecution evidcneo is weak would bo 
m a worse position than ono against whom it is 
strong enough to warrant a charge being framed. 
Per A'umarasicami Sn«tri in 22 M J CIS 10 P R 
1911 (F.B.) 

(2) Further eaqniry into the case of u discharged 

person should not bo ordered, unless the order 
of discfaac^ IS manifestly pcncrBC or foolish or 
IS based upon a record of evidence which is obvi- 
ously incomjdcte —10 P R 1911 (P B ) 20 Cr. 
692(P) 9P R laid 130 P I. lino 10CrGa2 
(P) 20 P W 1910 21 Cr 571 (P) 

(3) Where no fresh evidence is forthcoming and 
the euxurnst-incea and the evidence are such 
that two different courts might take a different 

enquiry 
•40 2J( 

8 M 430 12 Cr 110 («) 

(4) .An order directing further inquiry should nut 
be pa«sid whtre on the face of the onler of dis- 
charge, it docs not npi>oar that the order is per- 
functory or foolish— 21 Cr 521 (P) 

0) An order of dismissal passed under 
S. 203 Cr. F. C.~shouM not l>e e<-t asidt hr 
a Di-tnct Jla.-intrale on the tire ground that 
Ills iMBMide on n furtlur .nriuirr the accuftd 
may beconitcled— l7Cr 4'’<:(M) 

3. Mwtako oflaw or illegality— .tny mut-il. 
of law or illegality or irregularity in tin 
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proccptliugs «!ll ]u'tifv tlic District Magistrate in I 
setting nside nn order of.discliargc. — 14 C. P. IGI. | 

(2) .tp]tlic(ft(oii of tltr section. 

4. S 43" eontomplntcs a farther cniinSrr i ^ nn 

enqum upon further materials on farther evidence, 
notareheano" of the matter upon thesameeii* 
clcnce M’hi'ch uns hefon? the Magistrate holdine- the | 
first enqnirr — 10 C 207- IOC 1027: 12Cr,22 
(P. B.) 8 M 310 G C P. 11-3IP. L 1900 

03 P R 1S87 IIP R 1S91 41 P. R 1891 . 17» 
P R 18S7 (’fiO) A. X 147 

5. Discharge under S. 253. — ^here an accused 

person has been discharged nnder S 253 Cr. P 0 
the High court or Court of Sessions has jnrisdic- 
tion under S 437 to direct a farther enunirr oa 
the -.line mn/ei-i/r? and a District Magistrate mar 
midei like circumstances himself hold further 
ciiqmrv iir direct further enqiiin. br .a sabnrdinate 
-Magiotratr — y A 02 (F.B.) 14 51 334 (F.B.) 
r. C COS (P.B.) 3 L II 97 (F.B.). 10 B 131 

1 B R 222 5 C P 20 2 O C 363 21 Cr 521 (P) 
'UUP L 1^02 32 P L 1901 2 P R. 1901: 14 
P R l‘‘9l 

0. Discharge under S. 203.— Die High Court 
.ictmg under S. 437 of the Cr P Code has po«er 
to direct a further enquiry into a complaint dis- 
missed under S 203 Cr P 0 and into the ca«c 
of an nccnseil person who Ins been discharged 
even though no further evidence is forthcoming — 
!4Pni891 14C P ICl • 10 B 131 I P. L 33 

7. Discharge under S. 250 Or. P. C.— The 
prior discharge of the accused under S 2'/»Cr. P 
C the cociplaionnt having failed to ap|>car on 
luRs docs not bar the jurisdiction of the Magis- 
tmte to entertain the second complaint on the 
same facts ~2S C 652 (P.B.) 2S M 310 29 M 
126 (F.B.) 8 S 196 Rat QVs 

7A. S. 437 does not apply whon there has 
been an acquittal — \Vliere the accosedvi-as 
tried under S 3C3 1’. C and acquitted, the Ses- 
sions Judge has no jun«ihction to direct fuither 
enquiry to be made to ascertain whether S 366 
or 3GS I P C s^as applicable, in ns much as 
kidnapping is an essential clement in offences 
under Ss 305, 366, and .308 P C 20 Cr. 520 (Pat) 
2 C J G22 

8. MiscoUancous Frocoedings. — The AiLaha- 
l.ad High Court has hold that “under S 437 
Cr. P C .a District Magistrate has jnrisdiction 
to direct further inquiry in a case nhere a jicrson 
has been discharged in an cnqniry under S 
llOCrPC’ 30A 147 20Cr.70t(A) 21 A 

107 21 \ 14«! 24P R n03' 2L B 80- See 

2*. A 376 (0«) A y 203 S'e Con 27 C 662 

(OCi) A 200 G tl C. 112: 12 F Jl 1905 

.nc H 2 c n (1914)3 

0. Note : — Proposed change of tho Law— 

Tiien- iH .1 great cotiflitt of rnlings as to the 
meaning and seoi'c of the term '‘jiecu^ei! per«on” 
Seme rulings p'lt n strict interpretation Upon the 

of an o'!! Mre,” nhih. ethers inchnle ~mtl in the 
tiTm |'cr«iin« iigain«l wlioiii proceedings are 
taken in tiny ehapi or form h} n Cnmlnnl Court 


[ Sec. 

acting in it* judicial capacity. This conflict will 
he hnnlly set at rest if the proposed amends’cat, 
l»y substitution of tho term hi the wordi “p"r*oa 
accused of nn offence” n given effect to by the 
Legislature, [^ee proposed amendment at the foot 
of S. 137 .above] Thu", in 20 C. 726 [D'stingoishcd 
in 29 C 242] .and 30 C 112, it has been held that 
S 437 does not applv to ;)rofce'ri«i7« under S ITi, 
C,.P. C. In 17 0. P.' 127: [s<-eal«ol7C P. SCI- 
5 C. 536] S 1.37 is held to be inapplicable to pro- 
ceed.B^r i.iirfcr S. ISS Cr P. C. In 42 P P. 1905. 
[Pro. 27 C. f.'52 13C. X. echi Con 33 P K 

1905; 36 C 163], prorcc,?i7ie« unde, S 107 are heW 
to l>e outside the purncir of tlic section Prncffd- 
tug-, tiwrfer s. J3'{ Cr. P C. have been held not to 
be amenable to revision under S. 1-37 [21 C 39 j. 
25 C. 425; 14 C. X. Iv] al«o the followinf 
cases~21 C. 493- 32 0 1035: 15 P. R 1'^ 
33 51 85 . (99) A X. 203 1 Pat 5V. 25S C P B 
. 1911 (F. B ) : 16 B. CCl : 13 B R 505 

10. Order of discharge under S. 332 by 
tho High Court. — When an order of dj^ehaie® 
was jHi8«ed by nn Ailvoc.ato General entering a 
nMle J'rollc^'l^ under S 332 in a Sessions ca’v 
before tho Calcutta High Court, heM it couU D“i 
bo set aside by any tribunal, but it did not reunire 
to bo set aside for’initiation of fresh procceoiofs 
on the same charges — 16 C. X. 983. 

11. Discharge and dismissal.— -*37 of the 
Code of Crimiaal ProceeJuro applies both to fi' 
ca*e of aa order of discharpo and to an order of 
dismissal —21 Cr. 663 (e) 

12. Dso of caution necessary.— The power of 
ordering further enquiry should be u«ed spatiagly 
and with great circumspection Rat32Si 11 Ch. 
173, especially when the questions 

mcro matters of fact 9 A 62 (P.B.): 20 C 
363. 

18. Perverse or foolish judgment.— It 
improper to interfere under R 437 Cr. P C. wita 
the order of discharge unless it is perverse o 
foolish or m eaica in which the Magistrate has 
dealt at length with the eiidence and 
what appeared sound re.asons for discharge. 39 
P L 1902 ; 31 P. L. 1900 

14. Section, does not contemplate 

of an order of discharge by the same 

l^agistrate. — 33 P. R 159; 

f.?) Geijcrrtf Hitles of Fvuctice. 

15. Orders of discharge by a special Magis- 
trate. — Where a subordinate Magistrate oi tn 

farst claes invested Mith powers under S. 30 Cr. 

C. makes an order of di«charge in a ease 
nnder Schedule II of the code read with Ss - 
29 thereof is triable exclusively by tho 
Sessions, sucJi ortlcr is open to rerisicn by the * ' 
trict Magistrate nnder S' 836 and 4-37 Cr.l. 

15 P. R. loot: 12 X 

16. Procedure when no further evidence 
is required— 5Vhcn no further 

n-quirod m a ca'o Hint is being de.alt with 
nnder R 1.37 the matter should orJinanly '' 
referri'it to the High Court which c.an pa'* 
ao.talde order— IL II S* 1 L B lOO- i'-'" ‘ 
1. B 311. 
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17. Whero tho case is triable only by the 
Court of Sessions— In n cnao triable only 
by Clic Court of Sessions it would ordinarily bo 
duty of tho District Mopistmto And Ibo Sessions 
Jinlse to set ssido tlio order of discharge, and 
order a further enquiry under S. 437 or refer 
the matter to the High Court.— 15 C. G08 CP.Tl.) 

Note.— The ruling is not binding on tho Courts of 
Lower Burma —3 L. B. 07 (P.B.) fg . — - L. B. 27J 

18. Bcfusal to issue process against some 
of the persons complained against— 
amounts to an order of dismissal under 8. 203 
Cr. P. C within the meaning of S. 437.“29 0.457 s 
But iee 27 C. C58. 

19. Power to order a retrial not contom* 
plated. — A power to order what is pmctically ; 
a retrial is to give n complainant another oppor- | 
tnnity of re examining his witnesses and adding 
fresh evidence is not contemplated by the section, 
as such a course would open a wide door to I 
perjury and corruption If the District Magistrate I 
IS of opioion, that tho prosecution evidence is I 
rctiabic, ho ought to refer tho case to the High | 
Court for orders 33 M. 133. 

20. District Magistrate can not order 
retrial by himself.— A District Magistrate 
has no power when acting under S 437Cr. P. C. 
to direct a retrial by himself —22 Cr 40 (A) 

al. Jurisdiction irrospoctiro of legality , 
or Illegality of dismissal.— 8 437 of th« | 


wnetner t»e uismissui is u‘u.ii 
J. 340 


(4) Mi-icvfffiiiroiis. 



discharge, and direct a charge to bo framed and 
tried by tho proper Court. It can under 8. 437 
probably also under 8 439 order n further enquiry 
instead of a commitial The Court of Sessions and 
Ihe District Magistrate have, in cases triable os- 
I • f... • . »i — nlter- 

In 
I and 
r the 

24. Change in tho Law.— Under the Code of 
1872, the District Magistrate could not direct a 
farther enquiry when tho accused has been 
improper)^ discharged The only course left 
open to him was to refer the proceedings for 
orders to the High Court See 2 B 534 10 B. 
131 2 C 405 10 C. 2CS. 


Coiicurrenf Jui'f«tlicf/on of Srs9/oiin 
Jiuiffc aiiit Jf/nfrirf 

25. (I) The SessioQS Judgo has no power to refer tho 
applicaot to tho District Magistrate, whoso court 
is not of inferior but of concurrent jurisdiction 
with the Court of Sessions —Pat 623 

25A. (2) Both tho District Magistrate and tlio Sessions 
Judge are competent under B 437 to order n 
f 


20. (3) After an application has been made to tho 
District Magistrate under 8 435 of the Code, no 
further application, even lliouch it may be to call 
for the record and to refer the District Magistiatc's 
order to the High Court can bo entertained by 
the Sessions Judge 17 M J 153 


II. "FURTHER ENQUIRY"--WHAT IT MEANS AND INCLUDES. 


(1) ItcfiUCil 

27. (1) The term “further enquiry" means an enquiry 

before the magistrate preJimman/ to trial, which | 
results in a charge or a discharge, and d<>e« not , 
include trial The terms "further enquiry” and ' 
"fresh enquiry” are n«e<1 as meaniug the' same 
thing —15 C COS (P. B.) 1 U n H 

28. (2) The term "further cnc|uiry” mmn«, in its i 

primary significance, an enquiry in addition to I 
that which has already been bold not the rC'tnV' | 
ing of tho aame evidenee, which would be a fresh 
enquiry or a retrial but the taVingof additional i 
critlence. In 8 43", the term is ii«ed in its J 
onlinarv me.aning.— 8 M 3Tfi [0] 12 0 522. 10 | 
c. Ids . 10 c. 1027 • 31 r u 1000 i 

[Note per contra.— The term "further enquiry" ! 
in Its ordinary nereptance, maj iicnify as well J 
a fresh conn Jiratum of the effect of the endenc* I 


already recorded as a supjdemcn tary enquiry 
on such evidence"— 14 SI 34J (P, B.) 

(S) ll'littt it fiirliiilrs, 

20. (I) The term includes not merely the tiLing of 
evidence but the coTi*ideration of that evidence 
and tho conclu«ion amounting to a charge or 
discharge of the accused — 10 C COS (F,B). 

50 (2) In a further enquiry orderfd under 8 43" 
Cr P C. the accused mai meet the case for tho 
pnr*ceation by proilucing rebutting eridcnee. 
The Magistrate may al«'> tnVo evidence whith 
he has omitted to t.ake —13 11 37« (3St) 

(3) triiat la Inilitint. 

3K (I) The expression “further « nquiry" in h 41" doe* 
not imply thit additional evulence most be forth 
coming -kny mistale I'f law cr illegaliU ,fT 
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prnccKlinss » ,11 jaslitj- the I>„l,ict Marirtnlo in 
scttiny a«Kle nn oriler — 14 0. P, 161. 


(3) Jjtjtlicaflou of thr section. 


4. S. «7 contemphtrg n furtJ.rr encjnjrv » e »„ 
enquiry iiiion fnrU.cr mitnuals on foithci rriJcnce. 
not a lu icanng of t/io matter upon the samo 
clcnce whicli Was before ttio WnpiRtratc JioUms the 
first enquiry — 10 C 207: 10 C. 1027 12 0 622 
(^- B.) R M sqi') G C P. 1 1 31 P T. lonn 

5. Discharge under s. 253— Where nn acensed 

person baa been tliscbarped wnder S. 253 Cr P C 
the Hiph court or Court of Sessions has lurndjc- 
tmn under S 437 to direct a furtl.er enmiirr on 
thf ^<„ne mntcnnl and a Dist.ict JIapjstrate mar 
under like circumstances himself hold further 
enquiry or direct fmtbei enquiry by .■> sttbordinate 
Uamstmte— ft A 52 (F.B.7 U M .S-tl ri? H y 
3 L 11 a? (P.B.). icfn*®'?' 

2Cr 20 2 0 0.363 2lCrS2l(P) 
r ’’5- ^ P'01 2P p. 1901:14 

e. Discharge under S. 203— Tl.o High Court 
.ictin- under S 437 of the Cr P. Code has poxxer 
ti> fliroct n further oiiqmrT into a complaint dis- 
miBScrt under S 203 Cr P C and into the case 
of an accused person uho Ins been dischareed 

cyen though no further evidence is fortheomin" 

14 P R ISftl uo r IGl to n 131 I P. L 33 


7. Disehargo under S. 259 Cr. p. c.— The 
prior dischirge of tho accused under S. 259 Cr P 
C the complninant having faded to anpenr on 
calls docs not bqr the jurisdiction oftho Magis- 
tmto to entertain the second coTnnliuut on the 
same facts —28 C Co3 (P. B.) 2.<i M 310 "9 hf 
120(P.B.) 8S 19(1 U^tWR ” 


“ot apply When there has 
been an acquittal — WliOrc the accused was 
trier] acdcf S. 303^ P C and acquitted, the Ses. 
sions Jnilge has no jurisdiction to direct fuither 
enquiry to bP hwclc to a«ccrt.im whether S 3CG 
or JOS lie IMS applicable, m as much as 
ki.impping ,s an essential element in offences 

""c" ^ 


6. MisceUaneous Procoedings.— The Aiiaiia- 

bad Ili^i Court has lield th.at "under S 437 
iL\L ?f M.agistmtc has jurisdiction 

has been r‘ r " I^re n perau>n 

110 Cr P r f "n” enquiry under S 

inT 20 Cr, 70* /.I) oj . 

•’?A lf03-2l/ll SO sl. 

rnril ^ Cew 27 C BGS ■ 

(00) .\ N •■or. 0 „ c. 112- P* p p lonr 

■'TO R 2U II (|ft,4)V 


•.“^*'°Posod change of tho Law— 
mcanin- n't. toiinict ot rnbngs as to the 

Sohio rnJ. . ” T "■'■eensfyl pereoq •• 

tm, "p™ the 

of an orfe lui- L'li.T “« fs'rsfm necusni 

lirm iicryii s "'''ors lurlitde within the 

tulcfii ,11 n’,'.'v .rfr'I"*' "lujm lUfxwtdiMtrB nro 

y tliapi or form l>j u Criminal Court 


acting m its judiolnl capacity. Tins couHkt mil 
ua /inaJ/y set at rei-t if the proposed nmendmeat, 
by substitution of tho ferni bv the words "pprsoii 
aeensed of an (‘ffcticc ” is giron effect to by the 
iiCgisIature [5cc proposed amendment ftttbo foot 
of S. 437 above] Thus, m 20 C 720 rDistingtiislici! 
in 29 C. 242] niul 30 C. 112, it has been held that 
S 437 docs not apply to ju-orccin-es under S fli, 
Ci.P.C. In 17 0. P. 127 [•••e ul«o 1" 0 P SM 
o C. CSC] S 4.17 IS held to bn inappljcable to po 
calling* i,n/?e, 5 4S9 G>. P. C In 42 P R ISOa. 
[Pro 27 C f>C2 13C. X.ccki Coa SdP.R 
1^5 j 3R C. 1C3J, procecdiitj* undfi 5 707 are held 
to be oufside ttio purview of tlio section Prn«riJ. 
fnijs miller S 13 i Cr P, C. have been held not to 
he amenable to revision under S. 137 [24 0 395. 

23 C 425 . 14 C N. li ] S<*e .also the foUowinj 
cases— 2.1 C 49.1 32 C 1085: 13 P R 1900. 
33 \r Rj . (00) A S 203. 1 Pot IV. 238 GP.E 
IftH (F. B.j : If) B. COl 1.3 n. R 503 


10. Order of discharge under S. 332 by 
the High Court. — IVlien an order of disciurs’c 
was passed by nn Advocate (Scneral entering s 
nollf pip«r7ri, under 8. 332 in n Sessions ea«e 
before the Calcutta High Court, Arid it eontJ not 
bo set aside by any fribnnnl, but it dul not reiinire 
to be set osiile for initiation of fresh proceedings 
on the Same charges -~1G 0. V. 983 

11. Discharge and dismissal.— See 437 of ttc 

Code of Criminal Proceoduro applies both to tie 
case of an order of discharge and to an order ol 
dismissal —21 Cr Cn.3 (e) 


12. Us© of caution necossary.— The power of 
ordering further enquiry should bo used spsringh 


and with grent ojruumspoction Rat 828 1 llOh. 
1<3, especially when tho questions involved ars 
mere matters of fact 0 A. 62 (P.B.) 2 0.0 


18. Porverso or foolish judgmont.— It 
improper to interfere under S. 437 Cr. P. C. wit'» 
the order uf discharge unless it is perverse er 
foolish or m ca»es in which the Magistrate !i« 
dealt at length with tho ciido/ice and recorJed 
what appeared sound reasons for discharge. S94 
T.L 1902 31 I‘ L J909 

14. Section doos not contomplato revie^v 
of an order of discharge by the sam® 
Magistrate.— 33 P. R 1891 


f.T) General Jtalcs of J*rartice. 


16. Orders of discharge by a special Magis- 
trate.— Where a Bubordinate Mogistnte of the 
hrst class invested witli powers under S 30 Cr. R. 
C Tnahes an onter of ilisch.irge in a C'»«e whicS 
under Schedule II of the code n-.ad w ith Ss 28 or 
29 thereof is triable cvclusively by tliO Court of 
Sessions, such order is open to revision by tho P'“' 
trict Magistrnto under Ss IIG and 437 Cr I’. C 
15 P K 1001: 12 N. ftj 


16. Procednro •when no further ovidonco 
is required— When no furtlier evidence 'j' 
rmnired m a cu'i* timt is beinir dealt 'Vitli 
nna»r R 4-37 the matter slmuld nrdinnrdy 
refened tr> tlie Hi;;!, Oourt winch can pas" « 
siiitiible Older— 1 L Jl ft 1 J, I|. lOO • .‘•’re * 

L n 311. 
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(6) Mt^crllaiieoiit UtiJc^ of Practice. 

.3. Acquittal as a bar to further enquiry. — 
When the complaint referred to two offences tii 
theft and mi«chief nnd the accnsed beinj; charged 
with mischief only was acquitted— held— the 
District Magistrate had no power to direct fnr- 
ther enquiry under S 4.17 into the charge of 
theft as S 403 barred such an order— S M 296- 
Sff 20 C &M: 7 C. K.493- 19P. H 1000 1 23 M. 
2J.3! 1 A J. 415: 50 P. L. 1901. 

14. Further enquiry refused by predecessor 
in office. — if a District Magistrate refuses for- 
ther enquiry in a particular case, it is not compe* 
tent to his snccessor in office to order it oa a 
fresh application of the complainant— 4 C. X. 100 

15. Police Case.— A Slagistrate’a order directing 
a case reported to him by the Police to bo strocfc 
oS is not a judicial order dismissing a complaint 
or discharging an accused person which can bo 
reriewed by the Sessions Judge —Rat 621 

48. When the order of discharge is really 


tal. The District Magistrate was not therefore 
competent to direct further enquiry to be made 
into the case.— 10 A. J. SbS • 3S M SSo i 17 Cr 
95 (M) • 8 Jf. T. “8. 

47. Befusal to frame a charge of an offience 
cognizable by the Court of Sessions.— t 
Magistrate's refusal to frame a charge for an 


offence cognizable by a Court of Sessions on the 
ground that there is no direct eridence connec- 
ting the accused with that offence is in substance 
an order discharging the accused under S 209 
Cr. P. C. in respect of that offence ; and a Sessions 
Jndge is competent to mate an order for fnrthcr 
enquiry under S 436 Or. P. C —“From the terms 
of the Magistrate's order it is clear that he adju- 
dicated upon the question whether there was any 
eridence against the accused in respect of the 
major offence. The Magistrate came to the con- 
clusion that there was not, and he declined to 
charge him with the major offence. It seems to 
ns that there was a discharge within the meaning 
of S 309."— 24 J[. 136 (F. B.) i 42 A. 12S, 

48. Dismissal on receipt of report by local 
panebayot— Where a Magistrate dismissed 
a complaint on the basis of a report by the local 
panehayet withont giring the complainant an 
opportunity of being beard and his order refer- 
red only to one of the two charges preferred in 
the complaint, the High Conrt held that further 
enquiry ahould be made. — 23 C. X. 575. 

40. When an appeal is ponding in rospoct 
of the same matter.— An order under S 4.17 
Cr P C. can be made, ereo when the record is 
before the Conrt on an appeal —21 Cr 660 (Pat). 


uiscnaige MutJiu lue meduttig ui o 4ol Lr. I- U. 
—20 Or 635 (Pat) 


IV. NOTICE TO THE ACCUSED. 


61. IfotO. — In riew of the conflict of opinion as to 
the necessity of notice being given to the acco«ed 
of an application made under S 437, views of the 
different High Courts may usefully be indicated 
and analysed in separate paragraphs We may 
begin with. 

62. Tho Allahabad High Court.— The 

Allahabad High Court has consi«tcntIy held to the 
opinion that an order under S 437 cannot be 
made without giving tho accused notice thereby 
enabling him to appear and show cau.e. {6 A 
367 . 9 A 52 (F. B.) 20 A. 317 25 A 375 
(•90) A N 147. 36 A 147 40 A 13N 40 4 416 
12 A. J. 167: 15 A J 627 20 Or 7G»» (A) 

20 Cr 770(A) 20 Cr Ml (A) 21 Cr 817 (A) 
(But *« 5 A J "4 ) 

63. Calcutta High Court.— The leadine ca.e for 
Calcutta IS 15 C COS (FBI which lays down I 
that although no notice to the accu.ed under the 
law H nece««»ry before an order under S 4.17 ' 
can be pa««ed, vet a Court would not be eser- 
rising a proper liiwretion in such matter, if before 
proceeding under the section, the accused who 
has been discharged, IS not given an opportunity 
by service of a notice to show cause against such 
an order being wade This riew has been adopted 
in C. 457 : 32 0 1000 -3 0 X. 219 s 9 O X. 
eclsxii* 11 C. X 173s 11 0 X. 316: II C. X. 
XXXV s 21 Cr 6t11 (C) The ruling in 15 C. 601 


<F B) overruled 10 C. 207 nod 10 C. 2CS which 
bad laid down that notice was obligatory Some 
liter rnlinet though ostensibly following 15 C. 
COS (F B ) have for all practical purposes 
adopted the stricter rule laid down m 10 0 207 • 
5e#20 X 196 4 0 X 100 39C.23S. 12 C. x’. 
822 15 Cr 1 (0) 3 C. J 43 .14 0 X, cclxxzir • 
5ee also 25 C. i9S . 31 C 811. 

64 The Madras High Court.— The point has 


Bombay High Court— The Bombay High 
Court in Rat '121 (.ee also 1 B R 7N2) approved 
of the strict rale laid down in Allahabad In 2 
n R 5SQ 3 D R. 703 5 D B 877 0 B R 479 
the rule has been thus laid down. Although the 
code does not expressly require notice, it is but 
proper that such notice should be given. In 8 
B B. CH .lifon J remarked that whether 
notice is nrc«s«ary or not would depend on the 
cirrumstanees of each ease Fee also 10 B, 131. 


60. Patna High Court.— The Pitoa High Court 
Las adopted the riew of the Calcutu High Court 
In IS C COS (F. B )-See 4 Pat W. 220 , 21 Cr 
843 (Pat ) 


PIlACriCE AND PRUCEDURE. 
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[ Sec. 


67. Punjab.— The Ponjab Chief Court has cooais- 
tently adopted the new of the Calcutta Hiph 
Court.— See 2 P. R. 1901 3 P. L 1902 s 4iP. W. 
1911 s 17 P. R 1895 i 11 P. IV. 1908 A stricter 
rule is indicated in 14 P. R. 1891 and 8 P. It. 1900 

68. Oudh. — In Ondh the new tahen is the same as 
in the Calcutta High Court. — See 11 0.0.261: 
13 0 0 289. 

69. Burma.— In Lower Burma, the opinion of the 
Judges follows that of the Calcntta High Court 
[See 7 Bur. R. 198 : 8 Bur. T. 133] In Upper 
Burma, the new is the same as that tahen by 
Allahabad High Court —(■97-’01) D. B. I. SKi 
900 2 U. B. (1914) 3 [oee also (W-’Ol) U. 
B 100] 

60. Siudb.— In Bindh it has been hefdtbat the notice 
though not obligatory ia desirable. — Sec 3 8 7 : 
12 Cr no (S). 

61. Where all High Courts agree. — A summary 
order of dismissal of a complaint under 8. 203, 
takes place in the absence of the acensed and 
would probably be unknown to him. No notice 
would therefore he necessary before nn 
order setting aside the dismissal is passed — 
15 C 608 (P. B.) • 29 C. 457 : 33 C. 1090 ; 10 B 
131 : 2 B R. 586 : 20 A. 339 i 30 A. 52 . 35 A. 78 : 
(’08) A. N. 45 12 Cr. 46 (A) 1 11 0 C. 261 
11 P R 1903 • Con. U C. N. 310 : 11 C. N.XTtn 

61A. — Note. — “A notice certainly would not be 
necessary before an order to set and on order 
of dismissal nnder S 203 coaid be passed, since 
that order >raa not passed, with & notice to 
the aeoused person or m his presenco and there* 
fore is probably unknown to him ." — Per Prtntep 
J inl5 0.608 (P.B) 35 A. 78 . 40 A. 138. 


62. The rule as stated by Beaman J — Tha 

Liw does not make obligatory upon a Se*?ioos 
Judge or a District Magistrate acting under S. 
437 Cr. P 0. to giTe notice to the acensed. In 


S 437 does not compel a Magistrate to issue 
notice and an order passed under that section 
Without having issued notice is not illegal But 
it IS a fundamental principle of the administra. 
tion of English Justice that no order to the prejo- 
dice of an acensed peison should ordinanly be 
made without giving him an opportunity of being 
heard in defence. And the mere omission from 
the aection of any direct and positive command 
to give invariable effect to that principle was 
never meant to absolve Magistrates from doing 
So in all ordinary cases." — S B. R, C9t. 

63. Appearance on notice is not obligato^. 

— Notice IS for the benefit of tho accused, so that 
he IS not nnder any legal obligation to avail 
himself of the opportunity if he does not wi«h 
to do so— [15 P. R 1893]. A notice of this kind 
is not a summons in terms of 8. 63 Supm, so 
that the accused is free to appear and show 
cause or may if he like, stay away.— [8 A. 367 » 2- 
0 673] 

64. Cancellation of notice.— Where »rul«ai*» 
Was issued but notice could not be served as the 
whereabouts of the acensed were not knoffli 
the High Court discharged the mle giving the 
petitioner leave to move again when notice could 
be served on the accused —[12 C N. xsii ] 


V, PRACTICE AND PROCEDURE. 


(2) Eefiwntt to be given fov interference, 
66. Beason for directing further enquiry 
under S. 437 must be recorded.— 15 O 
608 (P3.)! 32 C. 1090 . 3 G. J 43- 6 Bur. T. 
37 : 3 8. 7. Bee 8 0. N. 456 . Coft 4 L B 233 
66. Blaborate reasons need not be given. — 

It is not ordinarily desirable that in ordering 
farther enquiry nnder 8. 437 Cr. P C, a detailed 
examination of the evidence and elaborate reasons 
sbonld be given, but enough should bo said in 
the Way of reasons to indicate to the court below 
in what manner it is thought that its order nas 
incorrect, whether on a point of law, or in mis- 
Bppreciation of the weight of tho evidence or 
for want of a complete enquiry. It is fair to a 
person against whom an order for further enquiry 
IS made that the reasons for directing each 
enquiry shonld be made explicit to him and 
that he should have notice of the ground on 
which the further enquiry hss been directed — 
(■17) 3D. B. 16 1 8 C. N. 456 s 32 C. 1090 . But 
*«4L.B. 233, 

Fresh complaint on same facts after 
ulscharge of the accused not barred bn 
' S. 4,'t7. 

07. )>Vhero A trying Magistnto has Arrived At the 
conclusion that no pnmo faett case haa been 
mado out against tho acensed, the High Court 
ennnot command him to como to a different 


conclusion on the facts If the complainant Las 
a good case, he may make a fresh complaint to 
another Magistrate who will not be preveatfid 
from entertaining it by a mere discharge of the 
accused in a warrant ease Rat 209 • 3 L B 27 • 
5 B 405 • 28 M. 310 . Con. 2 0. N. 290 : 23 0. 983 
24 O. 628 

Not©.— "No court can properly set aside an 
of discharge without having and assigning solid 
and sufficient reasons for doing so "—15 0. 608 


(P. B.) . CM) M. N. 46. 

68. Dismissal of complaint under S. 203, no lAr 
to rehearing of the complaint by the same M^is- 
trate by reason of S 437. 28 0. 652 (P. B.) i 
29 A 7 (’95) A N 66: 29 M. 126 (F. B.)< 

24 M. 337; ‘21 Cr 379 (A) See (08) A. N 67 • 
1 N. 18- 9 P. R 1902 9 A. 85; 28 0. 211: 

Contra 23 C. 9«d • 2S 5f 255=2 Weir 247 A. . 22 A. 
IOC 24 0 286 . 

80. BiBOharge in warrant oases.— A Mag>9tr“‘® 
in n warrant case having passed an order oi 
discharge is competent to take fresh proceedings 
Bod issue process against the acensed in respect 
of the same offence without an order for further 
enquiry under S 437 Or ? 0 29 0 720 . 29 H- 

120 (P. B.) : 1 B 64 : 18 W. B. 39 See 2 L. IS. 
27 . 6 O. C 262 ! 28 C. 102 • Con 28 M. 255 (0 > ) 

69A. Bostoration of caso notwithstanolng 
refusal of District Magistrate to order 
further enquiry. — There is nothing illegal m 
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67. Punjab.*— The Punjab Chief Court has consis- 
tently adopted the view of the Calcutta Ilifrh 
Court —See 2 P. R 1901 : .1 P. L 1903 : 44 P. W. 

1911 . 17 P. E. 1895 2 11 P. W. 1908 . A stricter 
rule is indicated in 14 P. R. 1891 and 8 P. R. 1900 

68. Oudh. — In Oudh tlie riew taken is the same as 
in the Calcutta High Court. — See 11 O 0, 26ls 
13 0. C 289 

69. Burma.— In Lower Burma, the opinion of the 
Judges follows that of the Calcutta High Court. 

[See 7 Bur K. 198 : 8 Bur. T. 1331 In Upper 
Burma, the riew is the same as that taken by 
Allahabad High Court — ('97-’01) U. B. I. 90 . 

900. 2 U B (1914) 3 [iee also (W-'OI) U 
B 100] 

60. Siudh. — In Sindh it has been kef<f that the notice 
though not obligatory is desirahte.— See 3 S. 7 2 
12 Cr 110 (S) 

61. Where all High Courts agree.— A summary 
order of dismissal of fl complaint under 8. 203, 
takes place in tho absence of the accused and 
would probably be unknown to him NO notice 
would therefore he necessary before an 
order setting aside the dismissal is pas«ed — 

16 C 608 (F. B.) • 29 C. 457 s 32 C. 1090 : 10 B 
131 . 2 B R 566 • 20 A. 339 30 A. 52 t 35 A. 78 • 

{08) AN 45 2 12 Cr. 40 (A) 11 O. C. 261 • 

11 P R. 1908 • Con 11 0. N 316 i 11 C. N. xx%y. 

61A.— Note.— "A notice certainly woold not be 
necessary before an order to set and on order 
of dismissal under 6 203 could be paseed, since 
that order was not passed, with a notice to 
the accused person or In his presenco and there, 
fore ia probably unknown to him.”— Per Pnavp 
J in 15 0 608 (P B ) • 35 A. 78. 40 A. 138 

V, PRACTICE AND 


62. The rule as stated by Beaman J —The 
law does not make obligatory upon a Sessions 
Judge or a District Jlagistrato acting under S 
437 Cr P. C. to give notice to the accused. In 


S 437 does not compel a Magistrate to issne 
notice and an order passed under that section 
without haring issued notice is not illegal But 
it is a funriamentnl principle of the administia- 
tion of English Justice that no order to the preju- 
dice of an accused peison should ordinarily be 
made without giring him an opportunity of beinB 
heard in defence. And the jnere omission from 
the section of any direct and positive command 
to give inTurisble effect to that principle was 
never meant to absolve Magistrates from doing 
so in all ordinary cases." — 8 B R. 694 

63 . ' r ‘ 

. • 1 that 

1 avjil 

himseJt ot the opportnmiy if no ooes nut wish 
to do 60— [IS P. R 1893]. A notice of this kid 
is not a snmmons in terms of S. 68 Supra, so 
that the Bccnsed ia free to appear and shew 
cause or may if be like, stay away.— [6 A 367 : S- 
0 673]. 

64. Cancellatioo of notice.— Where » 

was issued but notice could not be serred ss tM 
whereabouts of the accused were not 
tbe High Court discharged the rule gifiog 
petitioner leave to move again when notice could 
bo served on the aeensed — [12 0 N vsil.] 

PROCEDURE. 


(JJ Ileaaoua fo be fjlvcnfor interference, 

65. Beason for diroctiog further enquiry 
under S. 437 must be recorded.— 1 & c. 
608 (r.B.)- 32 C 1090 2 3 0 J. 43 26 Bur. T 
37 3 8 7. See 8 0. N. 450 : Con 4 L. B. 233. 

66. Blaborate reasons need not be given.— 
It is not ordinarily desirable that in ordering 
further enquiry under 8 437 Cr, P. C , a detailed 
examination of the evidence and elabimte reasons 
should be given, but enough should be said in 
the way of reasons to indicate to the coart below 
in what manner it is thonght that its order was 
incorrect, whether on a point of law, or in mis- 
appreciation of the weight of tho evidence or 
for want of a complete enquiry. It is fair to a 
person against whom an order for further enquiry 
ia made that the reasons for directing such 
enquiry should be made explicit to hitn and 
that he should have notice nf tbe ground on 

which the further enquiry has been directed 

(’17)3 0. B 16 • 8 0. N. 450 : 82C. 1090 Bnt 
•ee 4 L. B. 233. 

fl?) F'retiti complaint on tntine facte eifter 
tUecliarge of the «rc»/a<-ff nof barral bn 
S. 4:i7. 

67. Wlioro a trying Magistrate liaa arrived at the 
conclusion that no pnma facie case haa been 
made out against the nccusod, the High Court 
ennnot command him to como to a different 


coDcIusion on the facts. If the eomplainsnt h«s 
a good case, he may make a fresh complaint W 
another Magistrate who will not be prevented 
from entertaining it by a mere discharge of the 
accused in a warrant case R.at 209 • 2 L B 2i . 
6 B 405 28 M. 310 . Con. 2 0. N. 290 1 23 C. 9S3 
24 0 52B 

Note/— “No court can properly set aside an 

of discharge without having and assigning sobu 

and euScient reasons for doing so.”— 15 0. 

(F. B.) . (T4) M. N. 4C 


68. Dismissal of complaint under S. 203, no ha 
to rehearing of the complaint by the same M^*' 
trate bv reason of S. 437. 28 C C52 (F. Bd ' 
29 A 7 • (’95) A N. 80 t 29 M 126 (P- B.) 
24 M. 337- ’21 Cr 379 (A) 1 See (OS) A. h.B7 
1 N 18 2 9 P. R. 1902 2 9 A. 85 2 28 0. 211 
Contra 23 C. 983 • 28 SI. 255=2 Weir 247 A. 2 22 A. 
106 24 0. 286 

60. Discharge in warrant cases.— A Magistrate 
in a warrant case having passed an order 0 
discharge is competent to take fresh proceeding 
and issue process against the accused in resp^dt 
of the same offence without an order for farther 
enquirv under 8 437 Or. P. 0. 29 C. 720 : 29 W- 
126 (F. B.) -1 B. C-t I 18 W. R. 3ft Bee 3 L « 
27 I 0 0 C. £62 . 28 C. 102 1 Con 28 M. 255 (O V ) 

e9A. Eostoration of case notwitbstanoing 
refusal of District Magistrate to oroor 
further enquiry. — There is nothing illegal in 
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or iiUui ti.r< of II MnLo^hato rvvUini;n I 

coTnpJun! wliicli In- linl uiiitcr S SfW 

Cr. P C nfli’r tlio iJulnct Mnt:i*trnt<» hi', on an | 
npplicition TjncJf* to Inm, ilcclinfO nmlrr *4 I.57 
Criminal ProcoOnro Coilo to onlcr further enr|u*rT 
into tlip comphint -.Id 0 Jl'i I 

(.1) I*i'OceetIhi{/\ iitif'it rnuiniriirr tic itnvo ^ 
oil further ciu/iilrti ^rtitff onlcrctl. I 

70. Piirtlier erqniry ilfiei not ninn proceeilmjr on the ' 
criilenco nlrenly tiVen . tliat eriilenee or other 
oviilonec, if there he any, phfiiild he talon ile nnio 
by the Matr'slnte who hol'U further onqniry — 

[4 A. J. 310 Seed A. 30"]. An oriler for further 
en«iuiry openi up the whole ei«e It i* to be 
tilen np a^in, and every qncition from the 
ili'nus'il of the complaint up to tho final dis 
charRC, acquittal or conviction, ha* to bo re-con- 
sidored and nppropiato order h to be made, 
iccorilins to the result of *uch re-coninlcmt>on 
[Se«n2M.220(F.B.)atp23t. t L. 11 2.13] The 
effect of an ortler for further enquiry under S. 437 
11 to set amle a previous order of diachirRe ami 
leuie the envuiri/ te/oie the ilagiUmte open o< 
if w(i« 6e/ore the hivirinj o/ further evidence noder 
S 232 or tho docinon under S 233 and the eub«c> 
qnent Bcctioni of Ch X\Iofthe Coile ITliere 
after tho dt’charso of an accused pereon of the 


~7M 43t 4LU42-1CL. P3 21‘.n.l001 
See 3 B. R. C73 

(•/) IHyh Court irlU uof Interfere tinle** 
lotrer ajtpeltate Court hut hern nioreil. 

71 When complaint was dismisaod by tho 
District Magistrate under S. 203.— The 
llifi'h Court declined to enteitiin an application 
under S 437 whon no application for that 
object had been midc to the Sessions Judge. 
— A 2GS; (01) A N 232 

(H) Cotulltioniil rettaratiotiloflrompluiiit. 

72. In S S. 190 the complaint was onlerc*! to bo 
restored on tho following conditions — (1) tho 
applicant to pay into court any expenses incurred 
by Government under S, 544 Cr P. C. in connec- 
tion with the first complaint, (2) to eveente a bond 
with one fit surety, undertakinp; to pay the 
reasonable costs of the accused {Co be assessed 
by the City SlaRistmle who'o decision thereon 
shall be final) in the event of his bcin" acquitted 
or discharped. 

Proretlure in yenernt. 

73. W ' 


74. Wheroonly some of the porsons charged 
with having committed an oiTence are 
tried and acquitted, th« acquittal m a bar to 


further enquiry npnm«t the remaininp persons — 
I C N 3p) 7 C N 711 

76. Order amounting to an order of dis- 
charge —if a Mapistratc issnos warrants apainst 
ans accused and then decides not to proceed 
npninst them, this amounts to an order of di«charpe 
and IS subject to revision under R 43" Cr P C 
4C N 212 

70 Dolay in making application — \n appli- 
ration under S 137 slioidd not ho dismissed merely 
on the proiiiid tlintitiins filed after a lonp time 
after dis< h-irpc — 2s', P I. in02 

77 Action 8UO motu —See VIII Powers of tho 
District >Iapi9trate (9s) infro 

78 When order directing further enquiry 
does not justify issue of summons — v 
Mftpistrote without pivinp any reason tor fwst- 
)Kininp the issue of process passed the followinp 
order on the back of the petition of complaint 
(under Ss 393, 379 and 147 I PC) “Inspector 
|l— to treat this as a first information and make 
careful enquiry reportinp by 15th January 1019” 
and on the 17th Jnninry the Inspector submitted 
his report for judicial enquiry for on offence 
under 8 323 IPO On receipt of thia report, tho 
Magistrate, on the 15th, dismissed tho complaint 
under 6 203 Or P C bnt the Sessions Judge 
directed a further judicial enquiry JWd that the 
Jtfagistrate n-ns not competent to jsstto process 
Against all tho accused under Ss 895, 37(1 and 
147 I. P. C. (charges which everybody who had 
looked into the matter at all, had declared cither 
to be largely evaggemted or wholly false as 
regards a largo number of the accused), nntll a 
judicial enquiry had been made and a puma /ucis 

• case discloseil against them —4 Pat J 450 

70 PerEons not namod in the complaint 
nor before tho Court —Under 8. 437 Cr. P. C. 
a Court has no authority to direct further enquiry 


of complaint but who had never been summoned 
to appear before tho Magistrate It should be 
confined to tho case of thoso accused persons who 
had actually been summoned and discharged. 
(27 C G33 . Sec 12 0 N. G8 : 11 C N ccxvm]. 

Note —Where after tho conviction of some of tho 
accused mentioned in tho complaint, the complain- 
ant asks for process against the remaining accused 
who had not been previously sammtined, and this 
is refused, the refusal is, to all intents and pur- 
poses, an order undei S 203 Cr. P. C. and S. 437 
IS therefore applicable — 29 C 457 - 4 C N. 242 

60 Effect of acquittal of the accused 
under trial —A dismissal of the complaint 
nnder S 247 for complainant’s default and the 
acquittal of one of the accused, terminates also 
the case against the other accused whose atten- 
dance could not l>e obtained, and against whom 
the trial did not proceed, nor can the order under 
S 247 lie set aside under S 4-37. — 4 0. N. SIC- 
7 C.X. 711. 


90 
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POMEKS AND PVTIFS OP TOK COIHIT DIRECTING F(tRTirEi; ENQUIRY. 


[Sec. 


VI. WHO MAY DIRECTED TO HOLD FURTHER ENQUIRY. 


(1) Voii'cr to unminffte n jutrtirulai’ 
Manisfratc. 

81. Sessions Judge cannot name a Parti- 
cular Magistrate. — Tlio further enquiry under 
S 437 should not be ordered by a Sessions Judge 
to be made, by a particular Jlaqistrale by name. 
The discretion tis to the selection of such 
ifagistrato rests in the District Magistrate and 
not in the Sessions Judge — Per Field .1 10 C. 
207 But See 8 M 33G 

^otc. — The further enquiry should ordinarily be 
held by the Magistrate who held the original 
enquiry in fts much .as the section docs not 
contemplate that the eridenec nlrcaclr tnken 
should be retaken— 8 M. .33G • 2')9 . 296. ' 

82. Principleto be followed. — When the further 
enquiry is into the effect of the eridcnce already 
on the record, it mil usually be destraMe that the 
fresh consideration of the complaint should be 
entrusted to a different Magistrate . but when it 
involres the taking of further cridence the func- 
tion will generally be best performed by the 
Magistrate who made tho prorious enquiry, though 
peculiar or prejudicial news or eren possibility 
of them may make it desirable to bring a fresh 
mind to bear on tho facts Rat S3S -4^6. 233 

83. Bistnot Magistrate holding enhanced 
powers under S. 30 - May be ordered by the 
Scsstona Judge to hold further enquiry nndcr this 
Section— l.'i P. R 100 b 


84- Sub-Divisional Magistrate— (i) A Snb 

Divisional Magistrate cannot properly witbnraw 
a case specific.ally referred by his supenor, Uic 
District Jlagistrnte, nor c.m the latter prowly 
insist on ropo.Tted further enquiries without frcsli 
eridence —Rat 315 

(2) Where the District Magistrate had directed tht 
Sab-Dirisional Slagistmtc to hold further 


(V 

85. 


jriieji the eiif/ifli’!/ shoiihl he eiid'H'^f- 
ed to a tUfferent Mmjf^itrate. 


(1) When the first Magistrate has ex 
pressed a decided opinion— .k Magist^ 
stopped the case without hearing all the evidc 

remarking that “to Rftii (he guilt to the 

is an impossibility” and “that there is ® ' 

mystery about the whole 


do witn toe cjse— nai u.u. 

. (8) Unsatisfactory enquiry by the flr» 
Magistrate -It mil bo a eo^ 1?,””“,'! 
ordering further enquiry by another * 
that the first Magistrate had dealt with the ca«| 
unsatisfactonlr. [Per TTaibs J.] — 32 M. -20 (1.P 


VII. POWERS AND DUTIES OF THE COURT DIRECTING 
FURTHER ENQUIRY. 


il) Duty to dclci’intiic sufitclcnry 
of evidence. 

87. Duty to determine the sufficiency of 
evidence must be loft to Court by 
which the further enquiry is to be 

held.*— MI that the Court of Revision c.an do 
HvderS. 437 Cr P C is to direct further enquiry 
leaviuir it entirely to tho enquiring Magistrate to 
determine whether or not the evidence justified 
the accused being charged and put on his (rial. 
2 li R. 580. 

(2) Tahlny evidence or dlreetint/ 
evidence to he taheiu 

88. S 437 Cr. P. C does not authorise a Sessions 
Judgoor a Di<trict 3(agistrato to take evidence 
or tr> direct evidence to bo taken supplementing 
tho evidence given jn the lower court — G C J. 231. 

(2) Duty to jicvii^c evidence etc. 

89. Perusal of ovidonco.— It >s tho duty of the 
Judge, before directing further enquiry, against 
a person, who has been discharged, to peruse the 
evidence and state the grolmds which induce him 
to make the onler. — 13 C VvTO. 

DO. 11 i* not desirable that the District Magistrate in 
ordering a further enquiry under S 43" Cr. P 0 


should make a detailed examination of tb' 
eridence and give elaborate reasons because^ 
might prejudice the trial atlerwards. — SJ 0. lOW 
01. An order for further enquiry shoult 
contain a statement of the reason 
therefor.— 3 C. J. 43 . 13 C N. 7G ? 32 c. lOO 
(’90) A. N 147. 


(4) Siihordinafe Mar/Mrate cannot 
question the order. 

91. A. The order for further enquiry canno 

be questioned — ^Tlie subordinate Magistra 
who IS directed to make further enqui^ ® 
competent to question the proprictv of tbe or 
but IS bonnd to carry it out. — 10 B 131. 


(t») Powers of the ^Taqistvaie holdiny 
further etiqniry. 

92 . District Magistrate holding 

enquiry into case dismissed by ^ ,f jjj' 


93. Enquiry into ofToncos other than 
one previously tried — A Mngirtrntft "'h® 
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•W7 
offer 

cnql . , ■ 

eoinmittccl. — " JI. I’ll. 

D4 Charging and trying the accused— A 


Mn^iatRilo wlio h clireelrc! to mnl<e fiirtJicr 
enquirj into n cn«o ynder S. H7 Cr. 1’. 0 , is 
competent to proceed to chartfc nnd try the 
Bccu'cil Hitlioiit reference to the Court wliich 
directoil tlic enquiry, when lie thinks timt tho 
cridcnco on tlio record is suillcient —2 I’. J{ 11)01. 


VIII. POWERS OF THE DISTRICT MAGISTRATE. 


(^1) l*otfcr (n tUi'crt ii iTron«/f/rjvff/ou 
of the xdiiir ei'ltlcuce, 

95 A District MaBislmte or ft Sessions Jiiilf'c, lifts 
jurisdiction to direct n reconsideration of tlio 
CTidcnee by the same MaRistrate who illschnrRGd 
the occu«ed, or n new enquiry before nnolher 
Maci*trato on the eround*, infer aIki of mistake 
of laiv nr incorrectness of the fimlin;*— 1 L fl 
311. 

96 Powers defined.— (1) A District Magistrate 
can direct a further enquiry under S. 437 into the 
ca-c of an neeuted person who has been improper- 
ly diocharged b> a subordmnto Magistrate under 
8. 273Cr P C. tlioucli it may inrolrc the rcconsi 
deration of tlio cridencc already taken without 
any additional inrcstigation of facts —1 U. R. 223 

(2) \ District Magistrate is competent to deal 
with a case under S. 437 Cr. P. C. in which a 
complaint under S 323. I P. C has been 
dismissed b; a Magistrate owing to the absence 
of tlio complaiQftnt — Hat 9^S. 

(9) Chuuffc of Lull' 

97. Tho Bombay High Court on a comparison of Rs 
233 433 430 and 4.37 Or P C of tho Coilo onSS2 
with Ss 215, 203, 290 and 20S of the Code of 
1872,— held— that under tho newer Code, tlio 
District Magistrate had powers not conferred 
on him by tho old Codes— ii* — Ho could 
interfere with tlie discharge of anv accused 
person whatever by a subordinato IHagistrate, 
whether or not the caso is one triable by a Court 
of Sessions, and the order of discharge was one 
under S 20'J or 253 of the Cr P C — 10 B 131 

[Note — Under the Code of 1872, the District 
Magistrate, or the Sessions Judge had no power 
to direct further enquiry himself He could only 
report the matter to tho High Court See CTO) 
1 C 2S2 ('77) 2 C 405 (’70) 4 C G17 (’77) 1 C 

L hJ (78) 2 15 .531 See ('79) 2 A 570] 

{3) .icttoii siro mntii. 

98. The District Magistrate should himself take 
action under S 437, if ho considers that further 
onquin should be made into a complaint dismissed 
under’s 203 Cr P C — O S G1 1 liar 3S7 

(4) riti flier eiiifitirtl Into roie 
by Itniiiiclf 

09 Tlio District Magistrate is empovrerod by S 437 
to direct further enquiry into a eumplamt dismis 
sed by litiii iindcr S. 203 Cr P 0 When in the 
interests of justice it is necet'arj to do so — •) I’ 11 
1902 tiC-J-jC. 102 11 0 K. XI. 


00. A. Order for further enquiry after 
previous refusal— it is competent to a 
District Magistrate under R. -137 of tho Cr P. C. 
tu order farther enquiry in a case, though ho 
may hare declined to do so on a previous occ.asion 
in the same matter —lint C22 Con, 3 liar. T 37. 

(S) lie canuot fetter the iKurrction of 
of the .Mfif/litriite iUrcetcil to hold 
further eiiijnfry 

100 When tho District Magistrate instead nf 
holding the further enquiry himself directs a 
Sub.Magistmte to do tho same, he has no legal 
authority to fetter the Sub. Magistrate in the 
exercise of liis judicial discretion with regard to 
the qnestion whether tlio case should bo commi* 
tied to the Sessions —15 M 39 
101. District Magistrate cannot direct 
Subordinate Court to try the accused.— 

A District Mogistrato is not competent to order 
a rc.tnal under this section All that ho can do 
IS to direct further enquiry, leaving it to the 
discretion vf the Magistrate to dctcrmiiio wlicthcr 
or not tho evidence justified tlio accused being 
charged and put on hts trial —Cl P. L 1005 at 
p C3 See 15 M 39 

lOlA.^^ * 


(ti) District Mayistmte dlutiyrccH 

irith the Ses'/ioiin dudyv. 

102. "" - * • •• I • 


under 8 438 in/iii. 

(7) .1 District MuylHt rate runnot. 

103. (a) Take or direct ovidonco to bo taken 
sapplemcntiQg tho evidence given in tho Lower 
Court— C 0 J 251=11 C N cclxxv See 
4 L B 42 

104. (fc) Direct the trying Magistrate to simply take 
down the evidence and rotum tho rocords 
to him. — ( L B 42 

105. (<•) Direct a subordinate Jfagistrato to roissuo 
the warrant for the apprehcn'ion of certain 
accnicd persons when tho latter has issued the 
warrants but aftenvards cancelled the ssino — 
1 C K 050. 



lea 


tOWRRh OR THIS Hicni COURT. 


[ Sec. 


106. ((2) Sotasidothe order of his predecessor 
:n olEce dismissin}' a complaint. — 2 C N. 290. 

107. '' ^ ' ’’ TLccas.e 

noir at 


(5) ^[isccUdiieoiis Itiilfu. 

108. Powers over all subordinate Magistrates 

— A Bistrkt Mngi^trata may le^nlly call for the 
record of any of the Magistrates’ Courts which are 
subordinated to Inm by S 17 Cr T C and pass 
order therein under S. 43“ Cr P. C — 38 P. R, 1885 
109 Where case is of Civil nature— Where 
the case has been dismissed ns bcingotachil 


iiatnre, the Jlistiict Blagistratc is not nutliorisicd 
to order further enquiry'. 1 B H 852. 

110. Reference to High Court unnecessary.— 

The District Magistrate need not refer the case 
of an .accused person improperly discliargcd under 
S. 2o3Cr. P. 0 to the High Court as he is com- 
potent to take steps himself, should lie consider 
It neccss.iry to do so Eat 290. 213; Cr. R 31 
of ’86 / 

Note— If he reports for any special rca'oa, he 
should do so in the first instance to the Court of 
Session.— Eat 499 

111. Repetition of enquiry,— District Sfagistrato 
cannot properly insist on repeated fresh inquiries 
without fresh eridencc Eat 315 


IX. POWERS OF THE SESSIONS JUDGE. 


(J) J'oivevs. 

112. Powers under S. 437 are concurrent 
with those of the District Magistrate.— 
Eat 523 

113. Change in the Daw.— Under Ss 434 and 
404 Or. P C of the Code of ISbl.O, the junsdic. 
tion of the Sessions Judge and the Dislnct Magis- 
trate was not concurrent— Sec 7 Jl II. 7.3 

114. Power to dlreot a reoonaideration of 
the same evidence.— See viii. rowers of the 
District Magistiate — (93— 9(i) ahotr. 

115. Order to bo passed by Sessions Judge.— 
Tbo BesMons Judge should simply direct the 
District JIagistrato either himself or hy one of 
bis subordinates to make the further cnqnirj , 

Cr. U 19 of ’67 

116. Order of acquittal.— Whore .inncciuwl person 

IS acquitted without any charge being fmmed or 
any witnesses being produced for the deforce, 
the Sessions Judge is not competent to set aside 
the order of acquittal lA J 416 

117. Additional Sessions Judge. — .\n Additional 
Sessions Jiiilgc lifis jurisdiction to examine the 
ic’corili of a ease transferred to him by llie Sessions 
Judge, in Minch the accused hns been disch.'irged 


and to set aside the order of disch irgc ntiddiicct 
further enquiry . — 21 Cr. 293 (A) 

(2) A Sessions fTtidr/e eiinuot. 

118. Sessions Judge acting under S. 437 Cr. 
P. C. cannot.— 

(1) direct accused persons who h.nrc been charged 
Avith offences under Ss 342 niid 337 I*- 0. end 
discharged by ft Magistrnte, to he retiicd for an 
offence under S 407 P. C — 10 Cr. 574 (4) 

110, (2) Sessions Judge cannot ootertam 
further application under S. 487 
similar application has been dismissed 
by the District Magistrate.— 17 M. T 163 
120. <3)S@ls}6n8 Judge cannot reject an ap- 
plication on the ground of delay,— {') 
Practice and Procedure (76) above 
120A. Sessions Judge cannot refer an 

cation— m'ldo to ft Court of Session under Cli 
•XX-KII of the Or P C fo <t Diitnel J/fiji'trnle 
whose Court is not subordinate to, but eoncuireiit 
with the Sessions Coutt for the purpo«cs of that 
Chapter — Eat 523 

120B ■ ' ■’•■■r- 


lot 1.I1U iLLOiua, oiie\.aiiiimiig me meuti... 
Criminal ictiirns of tho Magistiatc — Eit 107. 


X. POWERS OF THE HIGH COURT. 


121 . Intcrforonco purely discretionary.— It is 

purely diM-retionary m ith the High Court to order 
ft further enquiry under S 437 Cr. P, C — S S 196 
15 C (T. B.) . 4 A. 1 hS. 


122. When the High Court will intorfore.— It 

iH only Hx tt Court of list resort, nftrr application 
hxs bi-cn niiidc to the District Magistrate or Ses- 
sions Jiuh". 11 "I *1 - ' . ‘ " Will 

cr of 

123. High Court 'has a freer hand under 
S. 437 than under S. 430 Cr. P, C.— “It wax 
the ml. ntioh of th- I.-vislatiire ibnt tlm High 


Court should have a freer hand in interfering 
under S. 437 tlian under B 4-19 and the powers of 
the High Court and tho Bessious Judge and the 
District Magistrate are co-extcn«ivc under tins 
Section ••—.'to M 220 (F. B ) at ji 23>i. 


124. T»-— — ‘ 


wcviMOtt ii.iiiauv ca-e, tl.o iiign i-ouil 
to find that the Lower Court I. id sot nAnu* 
nn orvlcr of di*(.linrge on insiifbeient grooniN, or 
that while tlicru were good grounds for setting 
It iiside, tlic Lower Court Iia« mndu on order 
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imppnn'rnto to tli<’ fict« ff tlio ca'c, tfic* llicti 
Court «oul<\ lio nrtinc proj'orh in rpri^jnR tlic 
onler.— ir. C. (Ws (F. B.) 

.2S. The extondod powers of tho High 
Court. — Tlic HikH Courl, tlir Court of Sc«»ion« 
find tlic I>i«trict 'Inci'trate, nil hire powpr. n^ 
Court* of RcTi’itin, to <ieil nilh nn orilcr of 
<li«cliirf:p on the merits n* nrll n* on othrr 
frronn<l«, but only tlio HirU Courl li.is poncrnntlcr 
S. 4-TI to <lcal B* n Court of ncM«ion with nny 
tinilin?, rcntcnco or onlor which come under it* 
notice — /hill. 

126. Orders of discharge by Prosidoney 
Magistrate. — The lltph Court lin* power, oniler 
S 4.l'l read with S 4J1 nf thi* Code to reri«e nn 
order of di«elnr2e pn««cd by a I'rendcncy Mniji* 
tnte nnd to direct ft further cnr|mr\ , if there nre 
PoihI reasons fur doiii,: so, althniish no tpieBlion of 
juriidicliun arists in the c.i«r— l.j C GOS (P.B,) 

XI MiSCEl 

(1) SiilionlnuHr C'oifrf.— 

-Ifrrfiifnf/. 

129. Magistrate of tho First class -is "Sub- 

ordinnte ” to the tlajristrnto of the District within 
the meaninc of S 4-17 Cr I* C 7 A bW (F. B.) 

10 U 1.11 12 C 471 (F.B.) • S M ts(F B.) 
9 B 100 3S P n 16'1j (72.‘.iJ) L. Q 3S" 
Conlin 7 A 134 [ Dd ] 

[• It oecrruloU-10 C 2G'i IOC 031) 

I7ote.— (1) Court of nistriet tfa^istrate is inferior 
but not ‘ lubordinate ’ to the Court of the Sessions 
Jad;re Other Majristrates arc subordinate and 
therefore also inferior to the District Mafristmte. 
12 C 47J (F. B.) 

(2) The term ‘iiifeniir ' {See S 4.13) as o«ed in the 
Code, means “ not competent to cscrcisc v<|unl 
powers" while " hubordniatc " means “inferior 
in rank ” 9 B. 100. 

(S) MlxccUtilicoils, 

130. Discharged accused as witness in tho 


2«c.7m. 2SC. in2(F. B.) 27 n so c. 

1KI4 . Bat Srf 27 0. ISii r. C J 70-. 3.1 C. 12S2. 

127. Private persons, it i* cunipctcnt tutho IHkIi 
Court t<» nllon n primti* person to nioTo it to cscr. 
ii«eil* jviwer* of rerision n;;nn»t nn order of 
ac<|Uittal — I 139 (F. B.) 2 S 23 See 2 A. 
IIS 

128. nigh Court ought not to intorforo on 
tho grounds of misapprociation of ovi- 
donco. — The lliph Court which ha* a power 
which a Ibstrict Mapi“tratc does not po«sc*3, 
ns, to ortler n retrial u not warnuitod in so 
doin^; merely becau<c the .Mniristmto who ha* 
disclnrjfcil an ricen«cil person, in n ca«e lie was 
tompetent to try nnd linatly determine, nrnred 
lit a coneiiision, ihlTerent from that nt which the 
High Court wimhl liaic nrriici! a* to the credit 
due to the «it>if“"c* S M 31C IlutSie32 M. 

220 (F. B.). 


further enquiry Tin. f.ict of u person's 
bems in the position of nn .ictusid w ith another 
diirins an m<|iiiry which resulted in the order of 
discharge, should not at nil prerent Ins being 
summoned ns a witDe*s in tho furtlicr enquiry 
ordered— to. t 4tC 

131. S. 586 applies to proceedings under 
S. 437 Cr. t. C. — A District Magistrate who 
himself presided orcr a meeting of tho Ilnnici. 
pality winch directed tho prosecution of tho 
accused who was a serront of tho Mnnicipality, 
has no jurisdiction to make an order for further 
enquiry under S 437 Cr P. C.— 3 S 137 {27 A 25 
Pwf) 

132. Further enquiry into offences forming 
component elements of an oiTenco of 

which the accused had already been aeqnitted.— 
See Xotea No M R7 90 90 under S. 403 

Supra and 5 C. N. 72 : 27 C G'S 

133. As to interference with orders of 
discharge by Presidency Magistrate. — 

See Note No. 3G under S. kJG Cr. P. C. Sujiia. 


438. (^) Sessions Judge or District Jlagistratc may. If lio tliinks lit, on evanninng under 
section 435 or otlier^tise the record of nny proceedin'’, leport 
.eport to 1 orilen, of the High Court the result of such etaiuitution, 

nnd, ^sllcn such repoit contains ii recommendation that a sentence be reversed or altered, may 
order that the execution of such sentence he suspended, nnd, if tho accused is in confinement that 
he be released on ba.l or on his omi bond. , 

(2) An Additional Session^ Judge aliall have and may exercise all the poweis of a 
Sessions Judge under tills Clmpter ill respect of any case which in.iy be ti-.insferred to biiii by the 
Sessions Judge. 


J’ropoirtl fiinonlnieiit to (hr sertioii.—iotnh^eciimt^^ of section 438 of the said C.kIo. afterthe 

words “ by /l.eSc-«?.on« file icenN “e. m «/ all ca-et •/ Iht l.y j,orter-d onl>-r po lUreeU" 

shall be iii*erteil. 
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LSec. 


Kotes. 


S 13S=S. 290 para I (1S<2 )*=Sb, 434 and 415 (l^Gl). 


(]) Ajti>Uc<(tion of thf Section, 

1. Conditions precedent to action under 
this section. — A reference to t)>e High Oonrt 
Under S. 438 can only be made for any of reasons 
specified in that section appearing on the face of 
the record [(’91) A. N. SO : See 20 \V. R 50] The 
District iragistrato shoold refer to the High Gonrt 
all cases in which he considers the order of a 
subordinate Court illegal, as it is for the High 
Court to determine whether or not the illcgnlity 
letiuiics correction [2 Weir 564] The High Court 
can onl3* interfere under S 434 Cr. I*. C. (— S 438) 
where there is sonic illegality in the proceedings 
of a lower Court [12 W. R 4C]. 

2. Roforonce on merits is not allowed by 
the section. — The taking by the Session Judge 
of a different view of the evidence from th.at taVen 
by the Jlagi^trate is no ground for a reference 
nndtrS 434 Cr.r.C=(S 43S)[16 W. R 39.18 
W ]{ 7] S. 290 (s:S. 43G) allows a reference 
when tho Court of Ses'ion is of opinion that the 
Jndsment or order \i confrari) to low or that the I 
punishment is too seiere or inadequate but, not on 
tho ground of the insuScicncy or incredibility of 
the cMdencc— [(’81) A K. 12 20 W. R 50) 

8. Roforonce to bo made only when there I 
is failure of justice. — A necessity for altering | 
a conviction from one section to another for a 
cognate offence, is no sufScient ground for refer* 
cnco to the High Court in the exercise of 'its 
rcvisioiial jurisdiction, when no failure of justice I 
has been caused by such error. — 9 C. 847. I 

4. I 


IS no error in Hw on the face of the rccor.l [20 
M. J, ICO 4 n H CSO 1 22 0 fK)8 : C S 120] 

5. Roforonce should not bo mado after 
expiration of imprisonment. — Where the 

imprisonment anardcu on a summary conriction 
before a Jfngistrate h.sd alre.idy etpjreil, the High 
Court declined to go into the ease on a reference 
from the Sessions Judge, hecause it would be no 
ndrniil igc to the prisoner to do ao, .ind because if 
the Magistrate's proceedings were quashed, the 
prisoner would he put to the risk of being tried 
neiin for the (iffeneo with which he bad been 
charged— 2t W. U 71. 


7. Court of Sossion cannot suspend trial 
with n view to refer on a point of 
law.— Ill a triiil before a Sessions Court the 


ler< me ton rhiirge under H. 'H’hJ /f./J, that it sros 
niit intcml' il lb It tint »ei turn slmuld be »m used, 
aiid the Court i>f Srsiious tiiuvi ibsjHWt* uf siuh 
•pio.tK.ii it“itf (l!.\.77l] Till re |4 iii> pnivislon 
in I be' Cn nil ail Pro* i ihiri' C'sli* w liicb tnablrs a 
Jlid.’i' tri stepji tnsl idri idi commenced ntid ti» 


refer to tho High Court any question or questions 
of Jaw arising on the merits in that case. [Rit 
214] 

8. S. 438 subject to S. 435(4) Cr. P. C.-S 
435(4) CiiiniDol Procedure Code applies to all 
cases in which either a District M.-igistrate or a 
Sessions Judge has taken action, or has refo'-ed 
to take action, under S 435 or 43G, or 437, or 43?, 
the object of the sub-section being the aroidance 
of conflict between the orders of the District 
Magistrate and the Sessions Judge —10 P. K 1912 

AppcUulc Court caiiiiot tnnLe a reference 
uuiJcr S. 43S Cr. P. C. but must 
tjcrirlo the cuse if.sclf. 

9, (1) When an appellate Court docs not dismiss an 

appeal summarily it is bound by tho provisions 
of S 42J which define its powers The«c powers 
do not ttuthorise the Court to refer to the Iligli 
Court for decision a ipicstion of law arising m the 
appeal It is c3e.arly the intention of the law 
that all questions niising in a Criminal appeal 
should be determined by the Appellate Court 
Itself— 7 I 11 251 t S'-e Rat 2W) (P.B.) ' Ra‘ 
937 - 9 W. R. 5 . 11 W, K 21 

10. (2) Where a District Magistintc instead of dis 
jKising of an appeal against foifeiture under 
S. 515Ct P. C , repotted the matter to the Chief 
Court bi’causo be entertained some doubt about the 
correctness of the ruling in 15 P R 1905 nod 
15 P H 1013 Held tliat neither S. 433 nor any 
other piori'ion of tlii’ Or P 0 authorised 
tho procedure adopted The Appellate Court 
could not divest itself of its powers merely becMso 
It misunderstood or disapproved of rcrtain rulings 
of the High Court —Ci P L 1914 

11. Pending case cannot be referred.— 8. 43’' 


12. Taking further evidence under S- 438 
Cr. P. C.— Wipro u aubordiimte Jfagistrate 
icjccted a petition tor maintenance undeT S 4S^ 
Cr, P. 0 thu District Magistrate had no power to 
take evidence under S. 438 Cr P. C. and if ho had 
power, it was only for tho purpose of making a re- 
commendation to the High Court — 12 A J- 4C1. 

13 , r. r . ,r - , r - - — . 


coniniitti'd, and the ease of the other necused who 

had not .ippo.iled was referred to tho High Court 

under S 43S Cr. I’ C. Urid that tlio trial Msgis- 
trato liad no jurisdiction to commit tho Hitter, 
while till' eomiction and sentence jigaiii“t 
latter Imd not j et haeti iiua«licd — IG A. J. 311 
14. Jurisdiction concurrent with the High 

Court.— Tiic jiiriidictioii of a Sessions Judge or 

n Ui'tiict Miigi«tr»le iimler S. UG Gr. P- C 



WHO MAT EETEP. 
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438 ] 


ciiiicnnfnt witli tint nf tl • Ili^U Court orcn wlicn 
the Pe««ioii« JaiU-** or tlio Ili'tnet Mncntmtc 
esnnot pn*« a forml onlrr liot ran onlr rrfpr tti«* 
matter to tlio lllpl' Conrt un<lrr R 41R CrTC- 
3 Pat J. 302 : 14 C 30 0.043 

15. Powers under S. 433 not controlled by 
S. 125.— There tin ernnnil for hoWlns that 

the reri«ional jari«iliction of a Pe««;nns Juiltre er 
of a Di«tnct Maei«trate nmh’r 4.3* pnil 43*^ of 
the Or. P. C. is in nnr war trenclird npon hr the 
rrorisions of S. 12 j Or. P! C— 3 Pat. J. 302.’ 

10. Power of Additional Sessions Judgo.— 
An Additional Sessions Jiid^e has jun«diet>on to 
examine the reconls of a ea*e transfcrreil to him 
by the Sessions Jod^e in which the oeensetl has 
b^n «L«ch.anred, and to set aside the onler of 
discharjre and direct farther en'iniry. He can 
also if neeessarr art nnder S. U3S Cr. 1* C —21 Cr ■ 
293 (A) ' j 

17. Proceedings falling under subs. (0> of 
S. 435. — Piwecdinrs und^r Ch XII are not I 
proceedititr* with rerarl to which a Ses.ions * 
Jadjrc has any power of remion or referenee ' 
There is no precision of hw which pres the | 
Sessions Jud~e the power to call for the record 
in such proccolinsa — C 410 4 C N 7T9 

5C K clssxTi Hat See S 0 X "I ' 

(2) Who mat/ art inalrr thr Sretion, 

18 Additional Sessions Judge.— .\n additional 
Sessions Jodec has jurisdiction to exercise the 
powers of a Sessions Jndze under Ch XXXII of 
the Code, only in respect of c.i«ej transferred to 
him br the Sessions Jud?e —(’03) X 2R f» 
Bnr P.. 16 

19. Joint Slagistrato Joint IfaKistratc of a , 
District has no power to m.ahc a reference to the | 
Hiirh Court (Under S 434 of (he Code of IVH ' 
=S. 43S) Such reference can be made only by 
the Sessions Jad;;e or br the Mnptstrate of o 
District (14 3VR 25] 

20 ProTincial Magistrates — ProTincial Magis. I 

trates are not anthonsed to refer i|ar«tions of i 
law that may arise before them for the decision ' 
of the High Court —O R. ”1. I 

21 Jail DarOga— \ reference to the High Conrt , 
nnder S 43S ol the Coile of Criminal Prcccdnre ■ 
should only be made for some reason specified in 
that Section winch appears from inspection of 
the record Such a rcfcrcnco cannot be ■ 
made on the more report of a Jail 
Daroga (fi) A X so 

(3) Practice atnl Procc(1ii“c. | 

22. Sessions Judgo not to refer abstract 
points . — Sff 43^ Cr r C. empowers Sessions 
Jcd?es and District JIagistmtes on examining 
nnder S. 433. or otherwise, the record of nnv 
proceedings to report to the orders of the High 
Court “the result of such examination” which 
means that the Sessions Judge or the District 
Magistrate is to report the ineorreetness, illegality 
or impropriety, if in his opinion such exist*, of 
the finding, sentence or oi^er recorded or passed 
by the inferior Court or the irregnlanty if in his 


opitiiiin siicfi rai*t«, of the prorei ding* of siicli 
Court an>I not that he i< tn rcKr nlntnct point* 
©flaw to the High Conrt —.’5 O C. 316 

Itoir to fraiiir the ortlrr nf rr/'erriirr 
23 (l) When n ea*e is reported under R 43'', the 
oialer of reference should set forth the point on 
which lanler* are required —f) R 64 
24. (2) Where n Re««ions Judge considers that a 
judgment or onler is contrary to law, or that the 
punishment is too sercre, he should report the 
High Court in the manner presented by the 
CircnWr onler of 15th July I®63 which is appli- 
caldc to referenees nnder S. 29i> Cr P. C. (=R. 
43S) — (20. W. n *>0). There shonlJ bo a definite 
recommendation that the sentence be rerersed or 
altered [27. A 25] 

25 (1) Wben a Conrt of Session reports n case to 
the High Court, it does to under S 4.3S Cr. F. C. 
and Its report should contain a recommendation 
that the sentence be rercr«cd or altered. There 
t» no aection in the Code of 1<9S corresponding 
to the old section io .\ct \XV of 1^01 empower- 
ing a Court of Se««ion to send question for the 
opinion of the High Court — (W ) .\ X 154 
26. (4) All references submitted to tho High Court 
under this section are to be accompanied by the 
record of the case and by a shatement of the case 


jiagisiiuie pd'siug iL . iiiu (laiiiciiur portion 
of tbe finding, sentence or order which is consi- 
dered incoTTect, illegal or improper, or tho 
particular portion of the ptoceedinga which is 
coii«idcred irregular • (4) the gronnds upon which 
it IS proposed that the High Court shouM 
exercise tbe powers conferred by S 439 in/m : 
(5) a rtatement (where nppropnate) showing 
bow much of the sentence the accused has under- 
gone, and if he has been sentenced to fine or 
wbippiDz, whether the fine has been realised or 
ihe whipping has been inflicted — Punj Cir p 290 : 
fee B H C 'C. Cir p 4". See 9 Cr 502 (M). 

27. (5) More than one case shotild not be 
submitted with one letter. Rich case 
should be accomp.inieil br a letter an J st.itement 
referred to lu para (4) above The fact of the 
reference and a copy of it* terms should bo 
communicated by the Court mating it to the 
Lower Court — B If C C-' Cir p 47 

2S (0) Subordinate Courts should, whencrer it 


Poicers of the Plafrict :}rat/is- 
tratc and the fiestions .Tiidtje. 

29- District Magistrates are not to report 
against orders by Sessions Judges— The 
power given to the District Siagiitrate to male a 
reference to the High Conrt is conferred by S 43S 
read with S 435 of the Criminal Procedure Code. 
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RKFEnEXCD AOAINST ORDERS 01 ACQUITTAL. 


[ Sec. 


But this clcail} rcfeis to .1 “ jiroccctlmj? before 
.any irfeiior Criuimal Court And notwitlisfancL 
inx the I'onls “(ir oZ/ifni i<e*‘ in S 438, it cannot 

of d . ■ • I . ■ - j 

Autt _ . ■ . ■ ... 

winch has been reported for orders” in S. 439 
Cr. P. C could it have been intended that such 
report might be made by an inferior Criminal 
autbority with respect to a proceeding bv a supe- 
rior authority— [23 C 250- 18 D R 79G] It would 
be contrary to every principle to allow a District 
JIagistrato to report against an order of the 
Sessions Court to which he is subordinate. The 
words “ or otTierwe” in S 438 were not intended 
to confer on a Magistrate the power to question 
the propriety of an order of a Sessions Court, and 
make a reference to the High Court upon that 
ground [28 A 91] 

30. Note— 111 (87) 10 A 14G and (90) 2 Weir 550. 
tlm power to refer was doubted and it was laid 
down that such reference would he tustiftable if 
at all in «p»cial cases. It is now well established 
that tho only wa^ in which a District Magistrate 
may challenge the decision of a Sessions Jodge 
'* * , 1 1 . ^ ^ 

ite bis 
hen be 
proper 
, to lay 

the matter hetoro the High Court on his own 
initiative— 23 0 240 18 C 18C 8 0 875 C 0. L 
215 OB R 1099 Rat 023 Rat 601. Rat 473 I 
9 A 362 10 A. 146 12 A 434 36 A. 378 I 
1. S 40 • 2 N. 149 23 JI J. 732 (’85) 2 Weir 565 I 
(’90) 2 Weir 600 (’Oil 2 Weir 505 (’03) 2 Weir 
.'O' 

31. Power of Sessions Judge to report 
against orders by the Bistrict Iffagis- 
trate.— (1) in ( 05) 22 C 673, a ruling under 
the Code of 1882 It was held that if a Sessions 


I‘l% Cr. P. C This ruling has been etpressly 
di««cnted from in { 00) 17 M. J. 153 (154). “ After 
an njiplicition has been made to the District 
Magistrate under S 435, no further application 
even though it may be to call for the record and 
to refer the District Magisfratc’8 order to the 
1 be entertained by the Sessions 
le reported in 22 C 573 was before 
s enacted ” See also COl) 40 C. 119 


High Court ( 
JtidcT'. Thee 
8 45'. (l)v 

U21)] 


(2) A Court of Sessions is not empowered to re]Kirt 
to the Chief Court under S 438 Criminal Fmcednrc 
Code, the order of a District Magistrate that 
Lirth. r rmpnrj to be belli by an inferior Cnminal 
Court into till- case of nn accused person who has 
lieon ilipchnrgi d by lint inferior Cnminal Court — 
10 P. R. I‘it2. 20 M. t77 17 M. J, 153. 


32 . Roforonco discrotionary.— A Blagiatrate 

shouM tinder i-ni Cr O ( - H. 138) caeremo a 
disrrrtirn n» to whotber be will refer a ease to 
the lllgii Court, and is not tK>nn>! to refer every 


case in whicli he may detect an ciinr. [20 W It, 
40] Blit in 25 AV. It 30 it was laid down that 
where a Magistrate takes up a case under S 295 
Cr. P. C (= S 435) his only proper course is to 
proceed under S 206 (= S 138) and report the 
case to the High Court 

O') Itefcrcnce ar/ainsf ordevs of 
acquittal. 

33. As a rule such references will not be 

accepted. — Any reference under S 43S, the 
object of svhich is to mdacc the High Court to set 
aside an acquittal cannot be entertained on the 
revisional side [25 A 128 . 24 A 340 3 4 

19AV. R 55. 15 M 36 8 M T 3S0 13 P W 
1907 But see 13 P. K. 1905] It has always been 
regartled as a sound rule of practice not to 
interfere in cases of acquittal in which Coverii 
meiit might have appealed under S. 417 Cr. P. C 
but has not done so [ Per SpencO- J in 2(3 31 
ICO See 2 M. 38. 14 M. 363 3 B. 150] It is 
against the practice of the Allahabad Hich Court 
to interfere in revision w ith orders of accjuittal 
It would amount to something very like an evasion 
of the provisions of the section (el 5, S. 419 Cr 
P. C), if tho High Court were to entertain 
references by District Magistrate under S 43S 
Cr P, C. against order of acquittal. [12 A J- 
255 8eel6AJ 373] 

34. [Not© p©* contra.— There is no doubt about 
the junsJiction of the High Oouit, either upon an 
application of a private individual or when the 
case IS referred to tho High Court by a learned 
Magistrate, that the Court can interfere by way of 
revision with an order of aequittal— 44 0, 703 
42 C 612) 

(G) Jrisccllaiipous. 

36. When reforence should not be made— 
(l) The Sessions Judge is not competent to refer 
a case for enhancement of sentence unless he Ins 
heard the appeal filed against the conviction 
[OA.J 421] (2) When an offence is meil by a 
Coiiit uifhoiit jiinsdielioa, the proceedings are 
void under S 630 ta/in, and the accused may be 
retried under S 403 supia by a competent Court 
without h.tving the acquittal set aside [8 B 307 : 
S'v2 N. 149- 31 A. 317 But See 4L B. 49] 
(3) The section does not empower a District 
Magistrate to refer to the High Court the proceed- 
ings of a Superintendent of Police, the latter not 
being a “Court subordinate to” the Magistrate. 
[Rat 133 ] 

36, "When a reference is improper. — Tim cir- 
cumstance that the complainant holds ofbee ns 
District Superintendent of Police can give him 
no right whatsoever to make any repre’^eiiMio" 
to the District Magistrate tn Ihe/oi m of <in ojfieiiil 
Wferor memorandum in a ense in winch he 1“ 


basis of that letter —Bat 310 
37. Stay of proceedings or admission to 
bail pending reforonco.- stay of procecibncr’ 


itifMi coi’p.t's rtn\iRS o» nEMatox. 
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39 ] 


nn onW KrnntitiK linil I'pniliii" tin- <li«pn«al nf 
tlio n'foronco m h itboiit jiiri«clicticin [18 0. 18f> ] 
A Gonrt of Se^sinnii nctiti" titxlrr S IKKl (— U**) 
Ins no power to nilmit n convicted pcr'ion to liail 
[3 C.L 40t 5ee 21 W. 11 40] 

39. Meaning of tho osprosaion “or othor- 

WiSO.” — IVc tliinl. tlint tlic'c words IjcinR words 
of frencral importance fidlonms tlic particular 
words ‘'under S iOV must he construed accord- 
inpf to the usual rule and that tliej' mean not “in 
e. -MO c/F. I — -III -'i. i.i(. . other way wliatsoever" but “in any other way 

38. Bail.— Where the reference itself is incompetent, prosulcil by the Code ”—10 C 20S See 30 >1. 275. 

439. (I) In the Mso of niiy proeeedin" the rccoixl of winch has hcon callcil for b}’ itself 
, nr which has Iwcn rcporteil for orders, or which otherwise comes 

ig onrt 8 powers 0 revision. knowlcnlge, tho High Court may, in its discretion, exercise 

ny of the powers conferred on a Court of Appeal by sections 105, 4‘2-'t, 42G, 127 and 42."' or on a 
lourt by section 3d?, and may enhance the Rontence ; and when tlie Judges composing tlie Court 
tRc\ision are equally di\ ided ill opinion, the case shall In; disposed of m manner provided by 
ection 420. 

(2) ^'o onlcr under this Rcction shall be made to tlie prejudice of the acensed unless he 
as had an opportunity of being Iicanl either pci"«onaUy or by pleader in Ins own defence. 

(3) Where the sentence dealt with under this section has been passed by a Jfapistrato 
cling otherwise than under section 31, the Conrl shall not inllict a greater punishment for the 
(fence which, in the opinion (if such Court, the accused has committed, than miglit liavo been 
nflicted for such offence by a Presidency Magistrate or a Magistrate of tiic first class 

(i) Nothing in this section applies to an entry made under section 273, or shall be 
Icemed to authorize a High Court to coinert a finding of acquittal into one nf eoiuiction 

(3) Where niidor tins Code an appeal lies and no appeal is brouglit, no proceeding by 
say of rcMsion shall be onlertained at the instance of tlie party who could lia\o appealed 

AERANGEMENT OF NOTES. 

S 4'1‘>-S 207(1872)-'=!' 404,405(1861) 


—A smction to pro'i-ciiti’ "ns grnntcil rinil con- 
firmnl on nppcal bj tlir Slngistmto of onr 
Sr'sions nivi'inn, nnit tlie nimplnint in ptirsu 
ance of tlie Rinction was tilcil before a Mn/ji'tmto 
of anotlior Sessions lliTi'ion tlie neeii'ed pre»enle«l 
ft rori'ion petition before tlie 8e*«ions Jnilge of 
tlie former plice, liW.i tbnt tlie Re"?nnn Judge 
wn<i not competent to piss nn order fttijing pro- 
ceedings pending tlio di'po'ftl of Ibo ri eisinn 
petition nnd reference tn tlie lligli Court nnder 


I. Scope of the Section— 

(1) Scope of tlic Section 1 

(2) Di'tinetion between Ci'il and Criminil Case^ 

(3) Powers under the Charter 

(4) nenoral firounds on which tho High Court will I 

interfere ] 

(■>) High Court cannot revise its own judgment | 
whether rcvisional, appellate or original I 

(6) Ilish Court cannot interfere both ns i Court nf 

Appeal and a Court of Revision 

(7) When Jurisdiction is not ousted 

(5) Miscellaneous ' 

II. Conditions precedent to,intorforoneo— ' 

(1) High Court will not interfere unless petitioner I 
has availed himself of the ordinary channel of 

relief I 

(2) Delay will defeat chance nf admission j 

(3) When revision is barred ' 

III. Application of tho Section— 

(1) Application of the Section 

(2) Difference between the powers of the lli^h 
Court under S 21.5 nnd 4J'I Cr P C 

(3) Conviction under wrong 8e<tion. 

(4) Order of sanction by Small Cause Court cannot 
bo revised 

Ci) Orders under S. 1Q> Cr P. C. 


(<5) Orders under S 473 Cr P 0 


('») 

IV. ■ . :ho 

Section— 

V. Proceedings not within tho purview of 
the Section— 

VI. Practice and Procedure— 

(1) When the High Court may net under tins section. 

(j) Right of audience 

(3) Interference at an interlocutory stage 

i l) Interference on facts 

■|) tirounds on w hich High Court mil not interfere 
on facts 

(C) firounds on which High Court has set aside 
findings of fact 

(7) Power to go into evidence — general rules. 

(S) Concarrent finding of lower courts no bar to 

(9) Interference on aecmint of wrong exercise of 
discretion 

(10) General Rales of Practice 

(i) Wliere a plea of gnilty lias been wrongly 
recorded 

(ii) Retrial 

(ill) High Court Will he as a rule, slow to 
interfere. 
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«:COPE OF THE ‘5ECTION. 


[Sec. 


(m) Hiilps of proccilnro. 

(v) Fnilnrc to uTPrci^e ris^ht of ntipc.tl 
(ii) S 439 lines not in any way affeef the powers 
unclcr the Higth Goxt't Act 
(\i0 Snmmary dismissal of appeal bf Sessions 
finite 

(rill) Practice of the Allaliahad Hiali Court with 
regard to conclnsions on farts 
(is) Notice. 

(s’) Shexxincj cause. 

(si) Tiriscellaneons Rules 

(11) Orders of cnrnmitnicnt 

(12) Verdict of Jnry. • 

VII. Grounds for interference — 

(1) As to Tnisappreciation of eridence, questions of 
facts etc 

(2) What are not suWicient grounds 

(1) What are sufficient ground®. 

VIII. Interference with orders of acquittal — 

(1) The prohibition in S. 439 (4) Or P. C 

(2) A brief historical reriew of the case-law on the 
subject. 


(3) Grounds on winch an order of acquittal may be 
set a^ide. 

(4) Rulings under the old Code®. 

(-■») Belated application hy (losernmeut. 

IX. Interference’ with Sentences— 
fl) General Principles. 

(2) Enhancement of sentence*. 

(3) Mitigation of sentence 

X. Reference by Magistrate and Sessions 
Judge— 

XI. Amendment consequential and inciden- 
tal order. 

XII. Allied sections and Analogous Law— 

XIII. Miscellaneous- 

in Time limit. 

(2) European British Subject 

(3) Abatement. 

(4) Right of alien enemy to more the Tligh Court. 

(3) No power to set aside order under S r)r>2 Cr P G 
(G) Power of interference tinder S 12 of the Lower 

Bnmia Courts Act, 

(7) Effect of loss of record 


I. SCOPE OF THE SECTION. 


(!) S^opc of the Seeflon. 

1. The Court and not the nature of the 
oroceedmg the determining factor.— 
The power ofrension of the Iligh Court under Ss 
435 and 439 of the Crim Pro Cod© ertend^ to all 
proceedings before any inferior Court situate 
within the local limits of its jurisdiction The 
test 18 not the nature of the proceeding held by 
the Court but the nature of the Couit in nhich 
that proceeding is held— 43 B 007. 

[Note. — The powers of rerision conferred upon the 
High Court under S 439 Cr P. C are larger than 
any etereised by them under S, 297 of the Code 
of 1872 [2 Weir 638]. Such powers under the old 
Code were confined to "maiena} error* committed 
iu judirial proceedings.” The term material error 
nas held not to include "misappreciition of eri- 
dcncp”— Sfc 11 B n. 125 ; 2 M. 38, though mi*, 
reception of cridence was included io the term — 
7 IV. R 7. The term “material error” was heW 
to mean an error apporing on the face of a 
Judicial proceeding resulting in an nnjnst order 
[2C. 110] A • •• • 

tmte constitute 
the High Court 
[2 Wer .%70] 

2l W. R. SSs 2. 

3 A r>r>l 


2. S. 430 is ancillary to S. 435.— Section® 437 
and 13*1 of the Criiii. Pro Code most be read 
together and if a nse is outside R. 43 », R. 439 
mnii.it npjily to it [21 Cr 2.7 (C) 15 C, COS 
(F.B.) at p G17J “Rcction 43 > nnthorises a High 
I'oiirt in rerislon to call for the roeord® of inferior 
Cn’tmnnl Court® and section H7 and 439 Uiy down 
the powers which n High Court may ejerclse in 
proce. ilini-* theVecoril* of which hare In-en called 
for by itself or winch hare lieeo reporteil for 
iml' r® nr which niny hnre n!herni«e come to it® 
Vnowl.-il -e The STimmonliig of thi» record must 


be a necessary preliminary to flctinn which a High 
Court may take under S 437 or S. 439 of the Code 
of Criminal Procedure See 435 states the ground* 
and prondes the roacbmery for the exercise nf 
the powers which the Kter 'sections confer. Sec 
439 is not independeut of S 435, for if it were so, 
orders under Ss 143, 144 and 176 anti proceeding* 
under Chapter Nil which arc expressly excluded 
from the operation of 8 43S of the Code would 
fall within the purview of S. 439 and the object of 
the Legislature in cxelufiinp them would be frus- 
trated.”— Per JTanlnii/n Lul A J- C. in 17 0 0. 23 

3. The powers under S. 439 are wholly 

discretionary. — The High Court is not bonnd 
to interfere even if the Lower Court has committed 
an illegalily [6 P. R 1906 7 P- R 1919 4 L B 

315 (F.B.)], An irregularity in the enndnet of an 
enquiry even though snfSciently serious to induce 
the High Court to annul a commitment is not 
safficient to josti/y tin* aDnolmcnt of the 
after the commitment has been made and a trial 
had upon it, unless the irregularity lias r-aused a 
failure of justice bv prejnclicliig the necu'ed 'U 
his defence [Rat 177; 11 B 11.123: 1 B. B. C^Oj 
The Chief Court IS not alwavs bound to interfere 
under section 439 Cr. P. 0. even if the order of 
the Court below i« wrong in hw — [29 P. VT 1913 . 
19 P. W, 1910] 

4. S. 439 does not lay down any inflexible 
rule of law. — “If "e bare been entro'teil 
with the re«ponpibiiity of a tride ihaerctioo, wc 

■hould be the ]a«t to aftcnipt to fetter that di*- 

cretion, and whenever it is argued that jadicial 
decision has deprived us of tbo power that the 
l.egi*lfttnre baa given ns, I recall the wortls ef 
an rmincnt English Judge. ‘I desire to repeat 
he said, ‘what 1 have said before, tlint this eontreil- 
mg power of the Court is n discretionary I'o«er 
and it must be exercised avitti regard to all I'le 
circntnstnnres of each parficiilar case, anx'uus 
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nttciiticm trui-n to tin- nnnl tireumstincc^ 

wliicli 'arj >:roalU. Tor injsolf, I » tjr ciiiphali* 
cally, that this <li«crcliou cu^lit not to lie 
cryst.illizcil, n9 it oulil becoiiic ui cour*e of lime, 
liy one Jucl'c nttcmptiijjf to jirc»crilie definite 
rules witli n 4ic'v lo InnO otlier Juiltjc* in the 
exercise of the «li«crctioii, «liieh the l.e;*i<Inlurc 
Ins coiiiniitlci! to tlicm Tins tliscrelion like all 1 
otlier judicial discretions ouRlit, ns fur ns j'racti- 
cable, be left initminnielled nnd free so ns to be | 
fairly exercised nccordin;* to the exigencies of i 
each' case’ These wciRhty words »ic 1 

to breathe the spirit that ihouM KBidc us in the I 
exercise of our discrctionury powers of rcMsion ” I 
— /eiitnii C’. /. Ill 2S H. .'ilU nt p W5G Fg, 
G.irrf.ner t. Jay 2'1 Ch D. &0 (ib) Sec S.iBn.lcri. | 
r. 5,iM.i<f.rs (IM'7) J. 1* b't 

(^) liisfiiirfiou firfuvru Cirtl otul | 
Criiniiitil CuHet. 


Civil I'rocedurc (I'XIS) to act on ftmlmRS of fact I 
embodied in the jinljjment of the towcrappcllMc * 
Court In criminal cases on the other liand, ' 
there IS no lueli statutory restriction to the I 
exercise of jurisdiction by the ffti.-'ii Court .tea I 
matter of practice, the Ilish Court docs not 
ordmarilj interfere with the conclusions of Uio 
lower Appellate Court on <iuestions of fact But 
the Hiffli Court IS competent to interfere with a 
hndinc of fact when the occasion requires it, 
and it will do so wlien it is satisfied that Uio 
SndinK 18 manifestly erroneous and a miKCiom^e 
of jimtite voiild lenti/ /rom n ef left MiirorTCCfed— 
Per ilo'ileijee J iii 10 C J 13d 

(ft) Von-evt itmU-i- the Cliartri", ^ 

0. The powers of Hijxii Court under the Charter Act i 
are not afTocted by 133 [20 C 188) “I would 
hold with Wi'oiriiffi J [12 c N G7SJ that there n 
no fpectef of injusfice nhic/i fhi* Conrt I'oiild br | 
P’Aierlf^ to cuneci under the Charter Act where 
its inference is called for —27 C 126 27 M 2J3 
13 >r 310 2S M 2S 21 M J 181 support the new 
that this Court has plenary powers of interference 
under the Charter where it is ni eilcd to correct 
injustice [S« also 33 C <18 (P. B.) 13 C L 275 

2S C 709) although a narrower new wav ailoptcit 
in 27 C fc'tj G C J 703 nnd some other cases" — 
IVrSiindnrnin Ai'/'O-J in I4 H T 200 

(4) CciiffttI t/foiiinl'i oil which tUf 
Jlit/h C’oiiif irill interfere. 

7, Only m ca«cs of dofccinc investiitation of 
fiilurc to tonsidcr imporiaiil ciidcnce, of con- 
sideration of the ciidcnen from a wronR point 
of view, of contravention of any provision of 
l.iw,.ind of conMCtioii upon facts which do not 
support the same, will tlic revisionary jiowcrs 
of tlie Hitih Court ho exercised [31 M. 133) i 
Till! revieinnary power* thoiish cxlnuncly wide 
IS to he exini'ed only in exceplioiul cases and i 
us u hi'f ic'orf when utl other nvaiUbk* remedies | 


have Ih'cu exhausted [3 N'. 4 • (’SI) A X. 2‘I3]. 
They will be exorcised when there is n inisreiiilintj 
i-f dociinienfnry eiiilentc and fundamental errors 
in principle wlneh iitiatc tho conduct nnd dis- 
jwsal of the case.— [28 11 477] 

Jlif/h C'oitrf rttiiiivt rrrieir Its oirii 

Judgments cither rrrlsioiifit, it}»pcll<itc 
or orif/iiiril. 

8. (1) A Division Bench of tho nii;h Court cannot 
review- an order winch they have already made 
ns A Court of Kovision, nniltr 8. WS) Cr. I’. C. — 
[10 11 170 (p. B.) lie. 12 (F. B.) 23 n 60 : 
Itat 43S 19 B 372 23 M. J 371] Having 
appointed a bench under S 14 of tho Charter 
Act to hear nny particular case, the Chief Justice 
lijs no power to interfere after the disposal of 
the case by tho Bench [S C 03 • S.c6W it. Cl) 
But the order can bo reviewed before it is sealed 
[27 A 92] The High Court lias no power to 
review the order of n Jitdgo of the High Court by 
which he dismissed the application for revision 
made by an accused person— [7 A C72] 

[Note— Si-c also 5 r 11 1909 . 10 C J 80 . 23 
M J. 371 Rat 455 ] 

0. Order passed by a single Judge sitting 
as an original Court— No application for 
revision under S 439 Cr I’ C lies against tlio 
sentence p.i'-cd by a single Judge of tho Chief 
Court in a trial held as a court of original Criminal 
jurisdiction (with tlic aid of a jury) — 4 p B. 
1909 1 r R 1909 8 0 C3 14 C 42 (P. B.) 

(t!) Ifit/h Court rtiunot Interf’crc hath as a 

iJottrt of anti a Conrt of Itevi/tion, 

10. The High Court is not competent to interforo in 
revision as well ns to interfere on appeal Rut it 
coiilv) not have been tho intention of tlio Coda that 
a person who as appellant has had the opportunity 
of advancing any objection ho desires to take to 
tlie proceedings of a Court by which lie has been 
convicted, should iigain have tho opportunity of 
raising any points of law ho msy have omitted to 
raiso by an application for revision —[2 Weir 6".} ) 

(7) ff7<c« •ftirlstfiction is not oiistetl. 

11. (I) Orders purporting to bo mado in 


authontv of the Courts, such aiithoritv cannot bo 
ousted by tho mere tp-e dirtl of the' olliccr that 
he was acting not ns n jiiibcial otticcr but in his 
executive cajiaeitv The Higli Court will interfere 
4 P R 1908 See 6 0 &8 

12. (2) Order Without jurisdiction,— The Higii 

Court will revise an order cif n Magistrate made 
without junsdictnm in spite of a provision that 
an order under the particular Act shall not be 
open to appeal or revision — 2 S 213 41 C. 400 
7 B R 40.1 21 P i; ISbG 8f<-2'lA IW "Hi' 

127 2(. C 1S8 

13. (3) Order mado with consent of prisoner 
or whore there is waiver on his part.— 
The pnuciple has iilways been reti>gnisnl that a 
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prisoner on liis trial can consent to nutliing [3 B 
L. (ap) »). 15 C ?. CC 30 L. J 1'. C 51] Crimi- 
nal proceedings nliich arc snbctantmlljr bad can 
not be cured by any amount of waiver or consent 
on the part of the accused not personal to the 
latter. [2 C 23 G’O 90: 12 C. N. 140. 10 C. J* 
4S2: 16 IV. R. ()9. 23 1V. R. 59. 2> B 50(53): 
OB R 356: 9 A J 51 : 18 M. J. 330 9N 81, 

1 S OS] 

14. (4) Death of tho accused, or expiry of 
sentence. — Tlicre is nothing in the terms of the 
law to prevent the High Court from interferinii 
with a conviction even tliotigh, in con«eqoencc of 
the evpiry of the sentence, it may not be possible 
to interfere with the latter . — 7 A. 1.15 

(S) Mi-reUaiienits, 

16. Proper functions of a Court of Revision. 
— Tlie proper function of a Court of reiision »s to 
bee that suborUimlc Criminal Couits do coudoct 
Criminal c.a'ca ivith fairness and propriety and that 
nothing is done on the trial of an accn«cd per‘ion 
which may rea«onablv le.id to the impression that 
the accased has not received f.iir treatment or an 
impartial and fair trial — Q21 Cr 2‘'0 (Rat)] 

18. Interference -with orders of convic- 
tion. — A lligli Court possesses very wide discre- 
tion under 8. 139, Cniuina! Procedure Code, bot 
when the Court is satisfied that a conviction as 
reconlcd in any ca®c coming befoie it in revision, 
is bad in law, it is not neccssani) bound to go 
further into the question, whether upon the faci« 
established by the evidence, a conviction of some 
lesser offence might or might not be recorded. 
41 Ji. 3S7 

17. Scope of subs (5).— District Magistrate 
shoold not c'<crci<o bis powers of reiision within 
the period allowed for appeal In a« ninch as 
Sec. 439 (')Cr 1’. 0 directs that where an appeal 
lies and no nppe.i! is brought, no proceedings by 
way <<f revision shall be eotertaiued at the j 
Instance of the pirty who could lia»e appealed, it 


[Soo. 

is clearly desirable th.it District M.igistratcs 
should not place dilhcnlties in flie waj of persons 
entitled to appeal by calling for the proceedings 
and talking action upon them within the period 
allowed for appeal. — 10 Bur T. 167- 
18. Interference only in exceptional cases. 
— The revisionary power granted by S 43'l Crioi 
Pro. Code, though evtrcmcly wide, constitutes an 
extraordinary ]uij#diction, to be i-scrciicil onlg 
in eicepfiojKiI enses and as <i last resort, after all 
other available rcricilics have been eshansted. 
It is essentially a discretionary power of control, 
not to be cryst.illized by action under h.ard and 
defined rules, bnt to be left free and uctram- 
mclled, so as to be fairly cverciscd according to 
the ciicenties of each case — 5 X 4 17 C. Pi 107 - 
19 Cr 900(X) • 22 C 998- 25 B. 533. 

10. Interference with police orders.— ‘Where 

, .,.,g ,4jCr. 

authorilv 

but is in 
ctioned by 

it, we cannot but assume that the Magistrate ha« 
acted in his general jnri«diction, and as such. 
Ins order is rcvi«able by this Court and liable to 
bcectasideat the instance of the party who*e 
lihertv IS affected bv it.” Per Immn anil Cltnpman 
JJ. 41 0 100 1 21 Cr C57 (Pat) 

20. Orders of discharge.— ft 13 only as a Coait 
of last resort, after BppIic.at»on has been made to 
the District Magistrate or Sessions Judge, that 
the Judicial Comnii«*ioiier will interfere undec 
S 4-19 Cr. P. C with an order of discharge 
—21 Cr. &W(S) 

* - ,, , 1 ..J.. P i>on (’v 


S JSC is not open tr> revision by tho High Court, 
no further proceedings in the Criminal Court 
being ndmissihle — 28 P. L 1915. 22 C 9Jj* 
20 M. SS. (9S) A. X. 173. 


11. CONDITIONS PRECEDENT TO INTERFERENCE. 


(J) Jlifjh Cnnvt irill not interjfrf iiiilcsst 
Jiftitiuiivr /iffs tu'inlril hh}is(‘lf «/ ffre 
onliittirti fhiiiincl of relief ' 

22 Dcforc sciKing the aid of the retisional j<owerb 
of ttic niu-li Court, recourse shotiM W had in 
to the onlimry channel of relief, r<i by way of 
ajip4>il to til'- Fciors Court if "ucli relief is 
allowed by law [ 2 276 See 3 C. .ITS] In 

CTi«i », wheri" tlicre is a c'lnourrent jurisdiction 
Ilf the 9t«»ifiiis Jiidire and the High Coort * e 
where the ri-ni' dj whicli i« n<.l.i-d for from the 
High Court couhl .il«u Imte l>ecii olitained from 
the 8< ssi'ins Jiidgi , ami the br«si<iiis Jndge has j 
not betn tnovid, it is the cstnbllsRcd practice I 
of the Calcutta, Allahabad, Patna and 
Bombay nigh Courts to diclim- to interfen. I 
unlr‘« Hire nn- rj-ciil r<-'i‘on» to Ihf. rontrari 
III C h'>7 .!« C l.n 30 A 11<> 2s A 2c,s 
( c) A.x 2711 {>0 -'.V. nv-ing (10) A. X. lat I 
(•■'.) A X l-IL* (•'7) A \ 11)5 III; 3 II Ust I'ri. ' 
ai'nl.W.ll'] Wiiirethi I >w i.riwnli.s ndircLt, 


rrroeily — — applic.ition to the J)istrii.t Miigis- 
Irate under S 125 mpia tho High Court will 
not interfere unless such rcruedy has been 
availed of [ ('05) .V X. 143 Rat S2G ■ 35 B 
24.1 s See 17 C P. 107 5 X 4]. Where the 

petitioner before the High Court has admittedly 
not approached the District Magistrate by way 

of appeal against the order under S ll^l Cr P.C, 

the High Court is precluded by S 439 (5) from 
entertaining an application in revision which 
seeks to impugn the propriety of that onlcr 
(H S 229] Without .any good reason, the 
evtraordinart power of revision sliould not f'e 
exercised where ii convict has failed to npp'^* 
(2 P. W. 1912 • B L It I2'l See 35 D. 253. 1 P- E 
If*)!]. 

Noto— The rule not inflexible.— (i) “ D 

not di sii-ible to liy down nn inttexihio rnie ei 
l.vw tl<it tho High Court would not interfere ill 
ixwi'imi. unless the juirty ins cxhausteil hi“ 
n-medy b\ iipi'l.'ing to the .Sessions Court.”" 
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I’or Sr.N, J. in 2 L. W. ll»i. (2) 

An application for revision ni.ulo li» the HIrIi 
C ourt in respect of orilcrs to ri\c ►eiiinty to 


lias a right of appeal and does not exercise it, 
the powers of tlio Ifigh Court uinlcr S -fcW, 
cannot be exercised, but in such cases they 
should be sparingly u«ed and save in very 
exceptional circumstances, not at all with 
reference to questions of fact [0 A. 1*1 1] 

(S) Dvlnij trifl tlcfcnt chttticc of tulinh'iitni. 

23. “I find that the wcll.knovMi practice ix that an 
application for revision must be made within sixty 
days from the date of the order complameil of 
The Court has allowed an addition to tho sixty 
days of the time which is iicec''«ary for obtaining 
copies This is not a rule of limitation but a 
rule of practice of the Court to the effect that 

an application must bo mode within a 
roasonablo time. It is not an inflexible rule 
and ID exceptional circumstances the rule may 
bo dcjiartcd from [ Ter S'lndmoa C J. ] in 43 C 

III. APPLICATION 

(1) Apji^lrdfion of (he flection. 

25. High Court cannot intorforo unloss tho 
order has boon passed in a judicial pro* 
ceeding.—o c. N bS2 

26. Where tho High Court has already 
dealt with a case as a court of appeal.— 
It will not afterwards deal with tho same case ns 
a court of revision except possibly to cure a very 
manifest injustice— 2 Wcir 673 

27. The word “sontonoo or order” is wtdo 
enough to include an order of discharge. 
—i JI. H. (sp ) 70. 

Order made without jurisdiction under 
S. 144 will be quashed by tbo High Court — 
17 W R. 37 4 A 141 But See 14 W U 41 

28. Any proceeding can bo revised. — ^Ti>c 
powers of revision conferred by S 439 Cr. I’ C 
189S IS larger than those given by Act \ of 1S72 


29. It 18 open to tho High Court to alter any 
finding and confirm a conviction.— it 
cannot set aside the conviction merely because the I 
new taken of tho eviilonce by the courts below Is 
not sustainable —22 C 391 2 Wcir 677 

30. Where no appeal lies. — ^Thc petition of 
appeal maj be treated as a petition for revision 
by tho High Court and may bo dealt with under 
S 439 Cr. r. C — 9 C 513. 

31. Orders for bail.— High Court will notinter. 
fere with an order for bail granted bv a Ses<ions 
Judge— 10 M. J. 411 


102*1 . See 1 Put J. 1(>6 ] So M lierr an ii|ipHLatii<ii 
for rctision was made jhhc uionlho after the 
nppeal had bicn sitiiiniarily rojeitid, the High 
Court refused to interfere because of the del.iy 
[SA^SIt] If there IS II long del ij in applying 

Court will i 
race la rev 

Ritssioncrs' Court, roii-<ion npphc.itions are not 
ndmitted unless presented within sixty d lys and 
the rule indic.itex that tho court will refuse to 
interfere in the n«o of a belated application 
[5S 2C7] 

(S) U'hen i‘eritioii is hnvi-cd. 

24. When ibc right to ii|ipcal is not oxcrcKcd pro- 
ccedings by n.iy of ruiision tx b-irrcil bj S. 
4.19 0) fiat 977 (t») A X 191 Or It. 32 of IIS 
2 B It. 334 It is not tlic practice of tho High 
Court to entertain an application for rovixion 
on the criminal side, where there exists a lower 
Court hanng concurrent revisional power*, mite«5 
a similar application has hrst been prc>-cntcd to 
the lower Court and has been rejected 
(04) A X 232 2S.\. 2''.8 30 A llC 110 &S7 
30 C 643 Sec 7 C P 47 


OF THE SECTION. 

32. Order under S. 516 Cr. P. C.— Doex not take 
away the )>owtrs of roMsioii Loiifcried on tlio 
High Court by S 419 and 12J (c) in rol.itiun to 
forfeiture of bonds —6 S 179 3 0 707 .10 P. R, 
1905 

Out the High Court cannot reduco the amount 
of forfeited recognizance —3 C 757 8 0 1. 72, 

fS) Diffei'enee hefireen the jtoieee of the 
Ifie/h nmler S. Slii ttiitl 4!{U Cr. P, C. 

33. Under S 215 of tho Cnniinal Procedure Code, 
the High Court is precluded from catcrtaiqing an 
application for revision on a question of fact 
Under S 439 however, tlic High Court has power 
to revise a commitment order mailo under S. Wb 
of the Code on points of law ns well as of fact — 
9 L B JOS 12 C X 117 

(3J Conviction tnulcr leronr/ section. 

34. “ tVe arc of opinion tliat it is for the Courts below 
to God the facts and if they com ict under a wrong 
section in a ease in which no charge IS framed, it 
IS open to the High Court, if necessary, to revise 
the section under which tho conviction has been 
recorded without am further proceedin-'s ” 
3 Pat J 334 

(4J Order of sunvflon bt/ Sinnil Cnitses 
Court tnn not be retlsed. 

35. The order by a Cantonment Magistrate m lii« 
capacity as a Smalt Cause Court Judge in conmc- 
tion with Xn execution en«c, granting eaiietion for 
the prosecution of the decree-lioldor for porjurv 
under S 195 Cr P C cannot In reused In the 
High Court either on the cnnimil aide under 
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S oronthe ciiit side under S 115 of tlic 
Civil Procedure Code 10 A. J. 921 

OV Ofdern tattler S. lii.'i. 

36. Orders under S IDS cannot l>o lemcd nndw S 
139 Cr P C Tlic lllgb Court’s power of interfer- 
ence is limited lo cases in whiclk n sanction has 
been granted by tliC Sessions Judge in arhicli 
case the High Court can revise the order under 
S. 19 j(G) and (7) iVherc a sanction has been 
granted by a Pirst Class Magistrate the High Court 
cannot interfere under S 439 Or. P. C — See 21 Cr. 
74b (A) • 28 A. 554 . (07) A 283 : 23 M 282- 
40C 37. 37 C 714 also 37 A. 139. 22 3r.J 
119 (P. B) (Per Sunihira I^er ami Sfencer J J.'\ 
17 C N. 91 : 39 C 774 22 Cr 131 (N) See 1 Pat 
J 1G3 8S 21: Cun 23 P. R. 1910. 36 A 243: 
13 G. J.21G 

87, NotO. — The rcMaion.il jurisdiction of this Court 
t.in always be cvcrciscd in order to prevent .*» 
gro«s and palpable f.iilurc of lusticc At the 
same time it should not be everciaed as to make 
OHO portion of the Code of Crim Procedure 
conltict with anotlicr, ns would be the ea'e 
were this Court to permit the practice to grow 
up of invoking its inlereocc in revision, so ns 
to giro a right of appeal where such right is 
dehnitclr cTcloded by other provisions of the 
Cr r. C. [S'eiyj (b)]— Per. PmW J in 30 A. 
40J. 

38. 2'cr MonXlerjce J Tho iiinchinerj for correction 
of possible errors iii sanction piocccdmgs is 
provided by cl. (b) of R 195 and consequeutly 
the party who seeks relief must have recourse 
thereto and cannot invoke the aid of .R 115 Civil 
Procedure Code or Ss 475 and I3'> Cr. P C. — 
41 C. RIG 


(ll) ihulffs ttutU-r S.47(}. 

80. iVlien It Civ il Coiiit orders a pru^CLution under 
R 170 Cr P C and un npplkation is mudv. to this 
' Cuiirt for revision of tliat order, the ijviestion 
jrives whether the power of thi« Courtis limited 
liv the pro'isioua of R. 11.5 of the Civil Procedure 
Clide I tmd that the High Courts are novv nn. 
.immoiis in holding that the rcvisional povver 
c.aniiot be cxerciscil under R. 439 Cr P. C but 
nnU under S. 1J5 of the Civil Procedure Code,"— 
21 Cr 270 (N) 

pMi.— lO C 477 (F. B.); H C X. 73 26 A 249 
SS A 551 31 A :i8: (07) A. X'. 277. [Per 

J) J7 M, T "C*« PB J! 
ni7 20 M 1J9 31. 51 73 4t) C.SH,. 17 0 C. 
25 II, II PIS- 1 I.. 11 .ipi. (JM t*. It 1183- 
10 tt’irT. 13 

i:. is*,s (F.B,)- I X'. 110- 34 C 42 
37 C 250 2'J A 21*1 II 785: 37 O 250 

». ti C 210. J7 Cr. im (M). , 1 1 , I) 


40. [Note.— In 21 Cr 
that the Hi.-li Ci. 
S IK. CiMl Pnx. 
I* C to Ill 

0'‘ii • r iiii'tiT .8 17 


(X) K'/hmlJ C. UyBihiwn 
hail no |MtHi r t itlier under 
• Ci^te or oniler R KO Cr 
nirr p>kx(>,| |,f nllervniK* 
V P. C ) i f jil.o (■•7) A 


t Sec. 


41. [IfotO.— “U'hcn an Older under S. 47b ma<h' !.' 
.1 Civil or Revenue Court is sought to he renkcii 
by this Court, the Bench cvcrcisiog cnminil 

• I- . 1 • matter 

in.iy ilu SD, 

ider S 14 cf 


42. Tho High Court as a Court of r.erixioalas 
power under S 439 to interfere on grounds otbfc 
than want of junsdiction, vvhen a cnniinal Court 
has taken action under S 476 33 M. IS (F. B.) 
£2C M. 9S ft, J 

43. The Discretion of Court.— “it is not in 

everv ease that it is nctossary for a Jaugc 
to invoke the aid of the criminal hw or to 
take disciplinary mc.isurcs npon the report ci 
a subordin.itc (e y. bailiff) Lomplainiiig_ that tbe 
judgment-debtor has resisted the execution of the 
decree niid tliC High Court would not interfere 
III revision with the discretion of the Jodec 
in so far as it concerns the choice of hkwj 
or not taking disciplin.ary measures lu a instter 
of this nature.” — Stujrt A J. C. m IS Cr. 3 (0 ) 
Note.— 5rc the chapter headed Revision under 
S. 47C in/'ti for fuller notes 


(7) I'vtrt'r io ncqult ticrusnl H'hvhn'*uoi 
tipjtllctl. 

44. The High Court in tho cwrci«c of powirs 

vested in it under S 439 Cr. P. C. can set n*ufc 
the conviction of on accused person who has no 
appealed while setting aside the ® oi 

co-accii«ed who has anpcnled.— 5 0 

Cr 334 10 -19 W. R 37 • 14 P. • 12 Cr 

250 (L B ) Rcr nUo 2C110 7C-W7 

45. Note.— In {»r. R 1909, the Chief s Court vvhile 

setting aside the coavietion on a revision 1**1"",®' 
fwW that It was open to the Hight 'm 

S 4.39, to revise the conviction of all the ortciiu 
who weru treated together (found gU'jO, 
exactly smnhr facts ) thougli 
had w]»pticd for revision — Stc also (11) 2 M X li 


(}i) (leiictfil Jlitles for AppUcttfion. 

48. S. 439 presuppo-ses that a sentence has 
been imposed.— S 439 of the Cnm froeciu 
Code presupposes tint n sentence hi* 
imposed Therefore wheic nn accused person 
released on probation of good conduct under 
.562 Cr P. C the High Court cannot subotitutc 
sentence of iniprisonnient nr of whipping 
revision —17 31 20 Cr. 9.) (X’) 

47. Interforoaco discretionary.— The 

Court is not bcjiiiid to interfere under Sx. 

4.1'J Cr. 1*. C. even if tlio Magistrate’s order soug 
. tobe revi-cd is an itlegai order — 

.5 P. R. 1900 • 2'l P. tv I'lU- 19 IV. R 
4 15. U 0^45 

48. 


1. No power to allow oITonco to bo coW- 
pouadod.— X'cithcr the High Court „ 


.fud; 

Court 


if n Court of 


--I M. 4. 521 21 Cr. 417 ( t) i 


itting ' 

iitiwir to iill*’”' "" 
.•115 (T) wp:'''! 

Ml . ll'<C 
,t7A. l-7!b7 1 '• 



niorr.rnivc'^ wituis the itrview oi Tui: 'srcnov. 
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439 3 

l.t,n C.n. :i-2 \ 11 \ I M (JI7)A.X 2(5 

1.1(5 c Ifil 17 11 r 02' (uliirli ilrtuUlinl lint 
folloTifil A rn) Tbo poncr (f. rinctlou 
compo«ition of nii o(Ti'nco i« conforn’c! on a Conrt 
of ajipofll not l>v S 121 ( f) nr nnj* of tin* ntlior 
section^ J"«t nionlmtipil (lu— lOrt, 127 anil ■I2*') 
liut 1)\ P. JH'i cl (o) mill tint c'unoijiipntlj' S 
4.10 nhicb ilcfinc^ (lio )ionor'< of tlio Oourt of 
UtTwon iW®. not confer on it tUc jinviot to 
'•\ncti 0 n tlic competition of tlic nffonco^ P<r 
iluleijceJ. n C 11 W. 

4SA. Power to intorforo with orders nndor 
Ss. 87 and 89 Cr. P. C.— TIk- Ui~l> Court 
in tension cm set aside an order of ntticli- 
ment, rrlien there wa« no lepal proelamition under 
S S7 Cr P C [21 Cr 210 (P) f? r |f» M .*1 
27 A. .572 22 A 210]. 

49. Point taken for tho first timo at tho 
High Court.— Where n point h not nryed m 
the Court of the tir*t in'^tatico or before the 
Session* Jud?c on appeal, the Hisli Court nill not 
interfere in rerision unless there has been a 
miscarna'.re of justice -21 Cr (Pat) Hut *er 
21 Cr (il*! (Pat) in Cr 1S2 (C) 

go . -s. . . 


ns a letter nr telepmm from the counsel re. 
tained'm the case is shoiin to him —2 C X 
4n5.5 0 X no IBM 37V 

61. Grounds other than tboso on which tho 

rule is issued may bo urged at tho 
hearing.— If one Rood point of Inn is made out, 
records way Iw called for and tho petitioner is 
entitled to argue at tho hearing sncli other points 
of Ian and procedure ns mas be raised bv the 
petition (7 11 12(1] \ part) may raise at the 
hearing a non point of law, though not nicntioneil 
in the rule if tlic Judges granting the rule hare 
directed that it u ill be considered at the hearing | 
[11 C X 407 IJut Se. 31 C 710] I 

62. Discretion not fettered necessarily by 
the terms of tho rule.— Where a rule was 
granted “to show cause 1VI17 the coniiction j 
should not be set aside and the case sent bach 
for retrial" and it came on for hearing before a 1 
Bench other than that winch granted it, fcefd 
that the terms of the mle did not present the 
Bench hearing it from discharging the .acciwcd 
[27 C h20 2.1 C 357 2 0 N SI ] 

5*1. Powers of the High Court.— Tiie High Court 
may suspend tho proceedings w ithoiit haring tho | 
record before it [COW B 2T 22 C ITl] It 
may nl'o order hail to be taVen from the accused 1 

pending the disposal of the rule [VOB.ifl] ( 


64. Power to sot asido order ofdischarSO 
by a Prc.sidoncy Magistrate.— The Hi'-''' 

Court has power in n proper case to set aside 
onler of diselinrge by a l’re«idencv Magistrate — 
14M. T 200- 15 0 (ios (F.B.) 'anc not. 2(! 
C 74« 20 c X 112s 27 B fil But S<-r 27 0. 

!2(5 3J C ID-sb' 

55. Power to alter finding.— The iiigli Court 
an the cacrcise of its Tervaional jnrvadictinn, bus 
power to alter n finding under 8. !121 1. P. C. to 
one under R .12.> of the same Code —21 Cr. (117 
(X) See 37 M 110 27 C (J50 22 c .Tl- 21 
C “27. ISC X 300 2 Weir 577 I Weir »30 • 

5C X 21*1 3 1, 11.212 2.1 \ 535 

(it) Mi*rfUiincniis J'l-orpi-dinti-*. 

66. Orders under Chapter XII.— An order not 
really within the punicw of Chapter XII of the 
Criminal Proeediire Coile and so n itlioiit jurisdic- 
tion can he reused under .8 4.59 Cr P Code.— 
2 P R ISOO 135 P I. 1902 12 P R 1909 • 
9P W. J015 20 Or 117 (X) 20 Cr I2t (X)s 
20 Cr 45.5 (V) 20 Cr 775 (X) 20 Or 810 (X)i 
Set 40 C 1050 30 M 275 21 Or 50 ('I>i 
31 A 150 20 c 18S 25 n 627 ISM 41 

The rule which i« now well settled is that the High 
Court will not interfere with proceedings which 
arc, in fact and in law proceedings under 
Chapter \11, Or P C 22 Cr 9“ (\) 18 A 3 
171(170) See Notes under R 14.'S«j'ift 

67. Orders under S. 110 Cr. P. C.— Tho High 
Court is not a Court of appeal for cate* under 8 
llOCr P C and It IS only m very rare cases, that 
tim Court will intcrfcro with tho decision of a 
Magistrate when it has been upheld either on 
appeal by the District Magistrate or on reference 
under S 123 Cr P C bj tho Sessions Judge 
lU B 143(V) See S’otes undei S. 110 Supin 

68. Accused after expressing willingness 
to furnish security may move High 
Court. — “ 1 do not think the fact that tlie appli- 
cant and his co accused were prepared to give tho 
securities demanded (under R 107 Cr P C ) in 
any war prevents them from moving this Court.” 
Rjie. J in 21 Cr 59 (A) /.iHoir.i.j 35 C 074. 
37 A 30 

60. Order under the Sind Frontier Regula- 
tion (III of 1802.)— Tlw Court of tliv Judicial 
Commissioner of Smd h.as no jurisdiction cither 
by express enactment or bv necessary iniplication, 
to interfere lu revision with an order made by 
a District Magistrate under sections 20(1) and 
24(1) of the Smd Frontier Rcgnlation re<|uiring 
a ficrson to famish security for good bchavinur. 
[21 Cr 513(5)] 


IV. PROCEEDINGS WITHIN THE PURVIEW OF THE SECTION. 


GO. Prosidenev Magistrate.— The High Court i 01. Proceedings under tho Cantonment} 

has under S*. j.35 ond 439 rend with S 423 Code.— An order inflicting a fine under R. 2S.3j 

Cr P 0 , tlie power to n'vise the proceedings of' of the Cantonment Codejis open to rerision. 

a Presidency Magistrate 29 C 740 27 H 84 . 9 P. R 1009 - ’ 

3 c X roi 13 c. X. 1221 • 2 Weir fiCj • See 12 c. I 62. Refusal to issue certificate to mukhtoar. 

X. 078 C<'ii(rn3iC 12''2.(>C J. 705 27 C 12C ] —High Court cannot interfere in tlie’cnseota 
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refiis-tl tn j‘.suc a certificate to 4» wiufchtear to 
practise m Criminal Court — (’92) A X, 236 

C3. Order for realisation by distress and 
sale of movable property of a contrac- 
tor of dues to a Municipal committee 
by him. — 55tP L 1903. 

64. Executive orders. — The High Court, can, in 
revision, sot aside an order of a Magistrate 
depriving a person of and giving another posses- 
sion of ino\ cable and imTnove.ahlc properties but 
not in accordance nith any provision of law — 
10 0 X. 216 

65. Wrong order under S. 449 of the 
Calcutta Municipal Act. — 33 C. 2R7 

66 . « 


Madras Cr Rev. cisc no 77 of 1907 8ec cases 
under the old Codes — 3 0 7o7- 8 Ch 72 19 W. 

R 1 . 2 r. R 1883 

67. S. 517 Cr.P.C.— The High Coart ns a Court 
of revision can set aside an illegal order under 
S 517 hut cannot mahe a further order for the 
rostoiation of the property delivered 6 C. J. 229 

I P U. 1015 • 2 Weir r)3a : 2 Weir 633. 

08. S. 522 Cr. P. C.— The High Court has power 
to interfere in revision, with an order passed by 
a Magistrate under S 623 Cr P. C 3GC 44: 
27 A 115 

08. S. 68 of the Forest Act. — An order made 
liy a {listiict Mngisti.ate under S. 58 on appeal 

V. PROCEEDINGS NOT WITHfN 

77. Proceedings under Ss 143, 144 or 176 
Cr. p. C. (‘•I ’) A N, 20J 18 M. t02. i22W. R 
62. 1HW.11 2iiCr. R 14—8—90 6 N. 1MC.4 

II 11.682. 

Meniorandtim issued by a district Magistrate 
for the instruction of Ins subordinates in respect 
of the route to be followed br a certain procession 
{‘II) A. X 178-7 II 11 8t 

78. . ’ ’ ■ ‘ ; " • 


70. Proceedings of public bodies — under 
powers vested in tliom by law,— D D B.'16G 

80. Order passed by a District Magistrate 
under the rules framed by Governmont 
under S. 46 (3) Cr. P. C — 2‘> A.603, 

81. Illegal order passed by a Collector as 
such, under the Penal Code— IOC. L H 

82. Order under Ss 4. 8 and 10 of the 
Itoformatory Sehools Act— 20 A. 158- 
gs r. »3I. 20 A. IVl • 21 .M 13-20 A ItlO . 30 X. 
67U 21 A. 331 (P B ) Rut the onler docs not 
nIT. ct I'le jari«chi tmii to consider the legality of 
theronviet.mior s. lit- nee.— 0 X,210. 2H0.'421 

B.3. High Court as n Court of Revision can- 

\ 


poRviww or Tin; sectiox. [ Sec 


from ail order of a Magistiate under 8 51 of 
the Forest Act — 4 A. 417. 

70. S. 113 of the Railway Act.— Proceedings 
under S 113 of the Railway Act (1690) ig open to 
revision. 13 P R. 1891. 

70A. Noto. — It is to be noted that a Sessions Jodge 
has no authority to direct a fresli trial of a 
charge of on offence under S. 26 of the Railivav 
Act which has been dismissed bi the Magistrate 
— 6 M. H. (appa) all 6 M It (appt)vlii 

71. Chap. VIII. — Orders for seenrity to keep the 
peace. — 2 C. 110 

Order for securitv for good behaviour —6 W. R 
18 

72 Chap — X. Orders pissed under S 133 Cr. P. 
C — 42 P. R. 1885 • 9 B I and 160 . 7 B L 41'» 

7 Bur T 23 i See 8 P, R. 1894 . 10 Or. 210 (C) 
13 C. X cclxvxm . 14 0 N Cxiv. 

73. Touts — Order passed under Punjab Courts Act 
XVIII of 1884 declaring a person to bo a tout.— 
17 P. h. 1901. 

74. S. 488 Cr. P. C. — High Court his poner to 
revise an order for maintenance under S 4Sfi Cr 
P, C. and to direct a further enquiry on the 
ground that the rate fixed is beyond the menm 
of the persons ordered to piy it —2 Weir 5“5 

76. Orders under S. 344 Cr. P. C.— 8 P. W 18 J 1 

75A. Appellate orders under S. 488 m/"' 
23 P W. 1912 

76. Orders under S 496. Cr P. C,— pfrmissiou 
to conduct Prosecution —2 IFeir 655. 

THE PURVIEW OF THE SECTION. 

not reduce the amount of reoogaizaneo 
that may have been forfeited.— 3 0. 76T. 

84. Order passed -under S. 278 Cr. P. 0.— 
1872.— 4 It 101. 

85. Executive Orders —Order for appointment 
of special constables under J^s 17, 18, 19, end 
29 of tho Tohee Act. V. of 1661. — IOC X. 322 ' 

80. Order striking off a person’s name froDi 
a list of petition writers.— (being an eTceU- 
, tvveordcr)— (’02) A N. 175. 

i 87. Uncertifleatod pleaders.— A circular by « 
District Magistrate prohibiting uncertifie-iteu 
pleaders from practising in criminial courts i* 
not open to revision. — 19 M. J, 5G0. 

88 Distribution of fine under the Opium 
Act. (VIII of 1887.)-1C w. R 6.*,. 

80. Proceedings under the workmon’9 
Breach of Contract Act —18 W R. 53 j 

00. Regulation IV of 1873. — Order of a 
District Judge referring a case before a jirg" 
under Regulation IV of 187.3 and the sentence 
of the jirga are not Jedicial proceedings and can 
not bo revised. 13 P It. IRHOi 11 P. R. 1879 

91. Order orpolHngPro3tltutos.-nrdercxfielihi)r 
n prostitute from a certain localitj 26 P. R. 18'-e 

02. Procoodings under S. 678 of the Cr. 
P. C. 1872.— 2 P 11. 1886 r 33 I'. R. 1878. 
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439] ri:\cTiCE inti pnocEurni: 

93. Orders tTndor tho Press Act lOlO.*— (I) l (J) The llitrli Cimrt 1 «< Imrcil nmler S. ‘^‘2 of tlip 
An ordrr iimlcr S 8 of tlie Act (1 of I Act from /jupstinninif the legality of tlie forfci. 

1*110) is not o[iPii to rcM'ion liy tlic Ibsrii Conrt | turc wliicli a notitication under S 12 of tlic 

17 C X. 121-') I Tress Act jiiirportt-cl to tlnclnrc — 1 1 Cr. I'l" (C) 

VI. PRACTICE AND PROCEDURE. 


(1) IVlirn the Court inrii/hr irt /» 

utotion inulrr this Sf-rttoii, Jfraiilttjf 
of"irhfrh vthfrifisr romrs to Its 
hiioirlfultff." 

04. (1) The words in S. -110, ‘tiio record of which 

has been called for by itself,* are not nse<l m 
contradistinction to,‘icJiir/» ofiicjiri'c romr* fo ift 
Inoirledge', but as eontmatcd with “which has 
been reported for its onler*,*' and it has refereneo 
only to the recosnised channels, by which the 
High Court, becomes seised of the ca*c, that is to 
say, either by calling for the record itself, or by 
having the case reported to it under R 4.18 by 
a Sessions Judge or District Magistrate who 
has himself called for the records under S 415 
In both these cases the High Court is acting of 
its own motion and on petition. The words 
“otherwise conics to its knowledge,’’ cannot have 
reference to petition — *21 M. J 4ii9 

05. (S) The High Court has got ample power under 

S 439, which empowers the Court to deal with 
a case which has been reported for orders or 
"which otherwise comes to its knowledge” It 
does not matter in whatever way the reconl comes 
tothoTIigh Court. As soon as the record comes 
the Court has seizin of the entire case It cannot 
therefore be contended that because the niotter 
came up m revision at the instance of tbc 
complainant, the Court cannot deal with the 
case of the accused who have not moved tbc 
Court or that because only some of tbo accused 
have appealed, the case of others who have not, 
cannot be dcaltwithin revision —1 Pat J 415 
See 19 TV. It S7 (C5) 6 C N 330. 

98. (3) So where the accused not having eierciseil 
his rigbt of appeal, would bo debarred under 
S. 439 (5) from taking tbo matter up to the High i 
Court in revision, the matter having been rcferrcil | 
by the .Sessions Judge of Ins own motion, the | 
High Court had jurisdiction to interfere — 
14 A. J 215 

07. (4) The High Court might csercise its power of ^ 
revision upon information in whatever way 
received. — 2 M 3S. 

08. (5) High Court may act .S'lfo mofw.— On 

the rcMsion side, the High Court has power to 
quash conviction of the accused who hare been 
dealt with bv the appellate Court under S 602 
Or P 0 , even if the convicts have not moved 
the High Court to eierciso that power {07 P. L I 
1912] The Code lias made no provision for thecon- i 
tinuance of an appeal either by the heiror devisee 
or eveentor of the deceased connet or by any ' 
other person. The appeal abates on the appellant’s 
deatb Rut tbe High Court has the ngbt to 
call for the record er tiiei-o nii4u and make such 
oriler thereon as it mar deem to be due to instice 
{2 R. Wit] [ 

CIS 


09. (0) High Court may act on roliablo 
privato information. — It may act not merely 
on matters coming before it in tlie ordinary way, 
but also on matters coming to its knowledge 
on reliable information [2 >[ 38 2 Weir .53S . 

Cr. 11 32 of 98] 

100. (7) Improper roforonco under S. 438. — 

Where a District Magistrate referred a case to 
the High Court in which his predecessor had 
ordered a retrial, the High Court held that the 
reference evcceded the jurisdiction conferred by 
8. 438 but the fact did not prevent it necessarily 
from acting under S 419 Cr P C [See Rat G.52 ; 

14 W R 25 9 C X 649 Rut See 1 S 40] 

101. The ordinary practice.— Although R 4.19 
gives the High Court power to call for cases not 
onli on judicial information but also “which 
otherwise comes to its koowledgc, yet in most 
cases, it IS the nglit practice that Judges should 
be moved in open Court; publicity is thus 
secnreil and a fuller hearing of tho reason winch 
moves the Ctovemmeut in tUo interests of tho 
public order or a private party in Ins own It 

15 therefore desirable that sneli motions should 
lie made in the usual manner, how ovor wide the 
powers of the Judges may be to interfere on 
knowledge otherwise required. — 10 H. 580 (582) 
See Rat 677 2 B 60i . 2 M 88 

lOlA. Mere oiBcial commanicatlon.-~The 
power to interfere under S 4^19 Or P 0 can be 
cvcrcised on an application by tho Oovornment 
in an official communication mstend of through the 
Irtn offieere of the Crnxin (’87) A N 14-t. 

lOlB. Reference by Sessions Judge.— Where 
four persons were jointly tried and tho sentence 
ogainat *... • , 

the thn 
Judge 

accused ' 

others was wrong and referred their cases to 
the High Court, hehl the High Court had juris* 
diction to consider their ca«es in revision under 
> 4.19— (91) X 149 

(9) Itie/ht of fiitflieiirr. 

102. On a report by Court of Sessions.— The 
High Court is not bounil to hear tho accused 
l>etsonalIy or even by agent (’81) A X 63. 

103. Bight to bo heard. — The revisional power of 
the High Court is exercised at its own discretion 
and no petitioner has a right to be heard. 
23 M. J 371 

104. In case of a reference under S. 438 
Cr. P. C. by a District Magistrate for 
enhancement of sentence. — 'ihc provisions 
of S 439 (2) Cr P C. cannot be said to be 
softiciently complied with, if the accused is not 
piveo an opjiortunity to show cause before the 
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IXTBRFEREKCE ON FACTS. 


[ Sec 


(•‘l) Iiiferfcrenre (ft (III hifcrffiriitoi’if itaye 

105. The General Rule. — Tlir general rule as to 
interference at an interlocutory stage jnay be 
summed np in a svnttncf. Tl\© UigU Court smU 
net interfere unless there is aotne manifest and 
patent injustice on the fiire nj the retvid, calling 
for prompt redress, and will only do ao u hen the 
Loner Court after having had an opportunity 
to use its discretion has failed to do Ro or abused 
the same. The following rulings will help to 
eUicidate this pinposition i 

106. (1) The High Court will not interfere hefme the 
Sessions Judge had had time to exercise a discretion 
Tested in him by law and had failed to CTerc>«e 
or nhnsed that discretion —See (’Ifl) 2 M. N. 179. 

107. (2) Interforonce with interlocutory 
orders. — Thcre-is no doubt that the High Gonrt 
can interfere with interlocutory orders. But the 
power is to be cTcrcised with great care and only 
in the most erccptional rnset It is inadvisable to 
intcrfcTO in a pending case nnlcss there is some 
nmai/evt ti*i(Z potent injustice apparent from the 
face of the proceedings and calling for prompt 
redress S2 C. 131 : 21 C 233 • 20 C 780 : 33 G 
08 1 0 C. 5St 5 3 C N. 491 20 W. B 23 39 M. 661 

20 B 543 . (’09) A. N. 212 ('05) A N. 238 . 21 Gr. 
B7« (A) 10 A J. 144 20 Cr. 704 (N.) 21 Cr 343 
(N)- 3L II 109: 130r.L 1001 1 267 P. L 1904. 
R F L 1004- 17 V IV 1910 1 18 P. W 1910 
1 S. 00 , 21 T. 85 • Con 45 V. U. 1885 

108. [Note.— 'One test for linding out whether nny 
pnrticular case is of nn CTCcptionnI chnrai'ter, is 
that a here etalement of thr fact of the cate titfhoul 
nny clulainte aiyiimi’jit should bo Rnthcient to 
conTioce the liigh Court that it is a ht one for 
its interference at nil intermediate stage — 25 C 
233 2 S 25 ] 

100 (1) The High Court will not ordinarily Interfere 

with a preliminary order under S 145 Cr P. U. 
except where such order i« manifeilly itlegni — 

21 Cr 73 (SI ). See 21 Cr. 134 (C.): See 13 Cr. 
195(5) 

110. (0 Cases under S 110.— The Chief Court 


III 1. II. luiu UH.11IISO mum <>i me necessary 
formalities had been observid 

111. (5) The lliifh Court in the csercise of the wide 
jxitTcrs conferred liy S. 439 Cr. P C. would 
lutrrf. re irilh n ftrnihri-i cn»r nnd qnash the 
pri'cocdings if it IS ahowii that a dclibemto abuse 
of the Criminal i’rocidiire Code is contemplated 
and that the real ohji et of the conijdninant is 
to tnhjrel the neeutut In Army Jtntneial io^M anil 
I rry •'•non* find Inny riinliniifit onnOHnnre hy thr 
tery j>rivr«« of the tnnt ilti-lf , — fi S In. 

112. (i.) The High Court can interfere in its revlsioiuil 
Jnrt"diption with nil enter of n Magistmte cnHiny 


Hptm « irifnc'^ tn ./loir enxi'e w liv liif prosecution 
Rhould not be directed — 1 4 A. J 851 { 9i) A. h' 

102 : 22 Cr 81 (A) 

Groitiiils OH irhirli t/ie Iflf/li Coin-tint'* 
iiitci-fi-vcil. 

113. (I) That the accused person lias been subjected 
for orer two months to the harrassmeilt of nn 
illegal prosecution — 25 C 2.19. 

1J4. "• • 


complaint and on nvatcrials which priwn Jnni- 
did not disclose any criminal offence — 3 P 5\. 
1909 

lie. (4) That the case is p-imo fneie vexatious sad 
the proceedings amounted to an abuse of process 
—1 P.'W, 1909 

117. (5) That although the acquittal in the forratT 
trial was technically no bar to the second trial, 
It was inexpedient that further proceedings shoald 
be taken — ( ’05) A. K. 238 

118. (C) That the Magistrate had arbitrarily over- 
inled an objection that the prosecution was 
horred 5j/ limitation —20 B 643. 

lie. (7) That the Magistrate had arbitrarily refus- 
ed to summon certain witnesses lof 
defence —130 P L 1901 2 S 25 605 P L 1901. 

120. (8) That the Civil Court has already a^'u- 
dicated upon questions of right —33 P. H. 1901. 

121. (0) That proceedings were initiated upon the 
Complaint of an unauthorised person. 
35? W 1909 See3P. W. 1909 8 ?. 

14 CN clTvii. 121A (10), To prevent an abine 
of process 80 P L 1009 

122. Proceedings matri fide or manifestly 
Illegal.— If It IS established to the satiaf.action 
of the High Court that tho proceedings under o 
110 of the Criminal Pro. Oodo nre not bonn 
and that in substance their continuance woiilJ 
mean on abuse of the statutory provisions the 
subject, it Is not onlj competent to the Hii' 
Court but it is its obvious duty to interfere ” J* ' 
the proceedings at the in dial gtage — 17 C. h. - 

122B. The rule m Smdh.— High Court can qiia*h 
proceedings pending before a Magi’triitp nr • rjV’ 
sioDs Judge but such powers slioolil be gnidgmgiy 
used. 

122C. Refusal to grant copies.— The High 
Court declined to interfere where a Pre«i<!enc.v 
Magistrate had refused to grant copie's of t > 
police charge sheet before flie trial commooeei 
—19 M 14 


Intrrfrrriire on fiirtn. 

. Change of Law. — Under the Code of l^fil the 
High Court, ns a Court of Hevision, could aot 
interfero with nny finding of fact luilc'ii H arri- 
ved at a conclusion that there was no rvidenn 
whatever to support it. [5 Sf H. (ippv)*- ‘ ' 
13W. 11 78. 12 \V K 47J. It was repeatrilij 
held under tho Code of 1872 (8 297) that I'lC 
words "mntenal error” (justifying interfercnci'J 
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<li<l nut iiichiilc rrrur in tlio niiprociation of 
cndoucf’ Uodor tJint section tJjc Court 

couUl not set nsnlo titiiliiiffs of facti (except upon 
an appeal in tlie ca«e of conviction, [2 M. 
r.M lO.llIl.H 12js <J 11. H.4ril. 2«. II.39>: 

S \y. U 40 • 15 W U SO . 20 W. 11 40 I 2J W.R. Cl : 
24 ^\' n 00 • 25 \V U Gl ! 25 W. It. 74 25 W. U 
10 1C L. 4S0] A contrary view to tlio above 
was taken no doubt in 2 A. G.iO • G A ICl • Cr 11. 
JU-S.'^l and 14 1’. H 1877, but tlie weipht of 
opinion was ovcrwhelminfilj against tbo power 
to interfere on pure questions of fact. “Where 
a Sessions Judge, after n careful ami dcliberato 

conclusion 
Court IS no 
however ni 

as to the value ot the emicnco it- ii i< -t.>j 
The practice was to confine interference to cases 
of misrcccption of e\ idcncc —7 W. R 7 . 24 W. R. 
GO . 11 n U IGG G D II 47 . 2 B 11. 395] A I 
glanco at the present st.ito of the ca80=hw 
analysed bolon mil ahon- that it Is now well- ( 
settled that the High Court may id a proper case, 
set aside a finding of fact, on the ground of mis* 
'opprcciation of evidence 

124, The Bombay High Court,— It u unusual 
for the High Court in criminal eases to Interfere 
in reviMun with a hading of fact, unless it is 
one BO manifestly erroneous that a miscamage 
of justice would result from its remaining 
uncorrccted [G D R 1090 9 II U. 1335 • II B. II 
ICS 6 Bn. 47 5«9Bff451J “ft is an well 
established rule of this Court that, in exercising 
the powers of revision It interferes on questions 
of fact only in very cvccptiunal circumstances 
The junsdiotlon of the High Court to ioter* 
fere cm queshons of fact has oftOQ beoQ 
alHrmed, and that in tay eicepttonnl c<i«m, 
this power should be exercised ts obvious, such 
as where there has been a conviction of a 
clearly innocent person, and, but for the powers 
given to the High Court, to inteifcro as a Court 
of Revision, the onlj remedy would bo by petition 
to the Government to exercise its powers of 
prerogative” — [rer A'lun J in 8 U 11 851 Sre 
Rat 244] The law as laid down in the Criminal 
I’rocediirc Code gives the High Court the power 
to go into evidence in revision But the Bombay i 
High Court has as a matter of practice held that 
it will not go into evidence ns a roll, but will | 
interfere only wliore there is an emir of law 
rrci ClKii/drci nrtnr J in 2S 11 533 '‘f. also 

14 B 331 14 B 115 12 11 377 10 » IJI 8 B. 
197 12 n R 21 20 B 543 (505) R-vt 908 820 
“There is nothing in the statute law, which 
precludes the High Court from interfering in the 
exercise uf its rcvisional powers nitli conviction 
and Btiitcnce, wlietlier the ground *>f that inter- 
ference be wbat IS camtnonli called a qoeation 
of fact or nhether it be a question of law The 
fiiMiic drawing a distinction brtween 
grounds of the former and grounds of the latter 
sort rests rather upon n principle of convenience 
tlnii of hn Tlio true rule is that the High 
Court Mill not interfere in the cicni»«* of rew. 
sionul i><in,ri, unless it is sxtUhed tliat it ts 
iioc'.s-jrj to do so to prevent an otherwise 


irreparable injiiRtice.” — I\i J. in II B. R. 

700 • HI li. K 932 See Ibit 177 • Con. 4 H U OSC, 
125. v ’ • * ”■ * T; ‘ » 


IS not limited to iiiatftrs of law, but it is fully 
lonijictent to the High Court to outer into matters 
of fact if it thinks lit Tho mere application of 
a party to examine tlm evidence in any case 
would not be sufficient ground for doing so 
There mast appear on the fact? of tJio judgment 
or order complained of, or of tho record, some 
ground (which need not always ho a ground of 
law) to mditce tho High Court to think tli.xt the 
evidence ought to be examined in order to see 
that there has been no failure of justitc. It is 
neither easy nor desimble to lay down any hard 
and fast rule for regulating the discretionary 
powers of tho High Conrt Each ease will have 
to be dealt with according to its own circums- 
tances “The High Court has no doubt tho 
power in revision to enter into questions of fact, 
bnt it is a power which,»m my opinion, should be 
sparingly exercised, for there is danger that the 
sense of responsibiiity of the subordinate Courts, 
as nhimate Judges of facts will be blunted, if 
our iiowers are freely exercised, ami wo ought 
only to mterfero m revision with findings of fact 
when it is demonstroted very clearly thxt tlicj 
are wrong [Ber Dcaeheioft J in 18 Cr. 437 (C)] 
“Although the High Court will not, as n rule, in 
the exorcise of its rcrisionnl junsibetion, go Into 
the evidence and examine the validity of the 
couclusions of the Court below, it may in excep- 
tional cases, enter into matters of fact, if it 
thinks fit In cases lu which the judgment of 
the Courts below is manifestly defective and 
Ihe findings contained therein arc insujficicnt 
to support tho conviction, it is tho practice of tho 
High Court to examine tho evidence in order 
to see whether tho conviction may not bo sus- 
tained "—Psr ilonkerji J in 33 C 2'l> 

C J 101 4C J 23S 2 C S 72 17 C -V 294 • 
l7Cr 4G0(C) 21 C 931 14C IC'J 14 0 301. 

128. AUahabad High Court.— The High Court 
in dealing revisionnlly with an appellate judg. 
ment of a Criminal Court will not, ordinarily 
speaking, enter into ([uestions of fact, but it has 
power to do so, and in dixling w ith such questions 
require that there should be distinct and definite 


5 A 161 2 \ 3JG 2 A J 53 

127. Madras High Court.— “it lia» now been 
settled by a senes of decisions of this Court and 
of the Bombaj and Cafeiitta High Courts that in 
revision it is open to the High Court to consider 
whether there lias been any luisappreciation of 
evidence and if the Court has power to do so. 
andila convicted person chimn to bo hoard to 
show that the lower court* have mwipprcciatod 
the evidtiiee in the eu«c and he hx* been unjustlv 
convicted, it is not in my o]iiiiinn open to a Juch'c 
to say that it is within Ins di«cretion to ]>ermit 
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or refuse liim to du So ui not doubt tlie sec- 
tions only say tliat tho lligb Coutt Ma>j interfere 
in re\i3ion, but I tliinb tho word “may” is tlic 
only word that could bo used in the section.— -Per 
Sanlaian Kav J. m 15 Cr 285 (AI) • See 14 M 
334 (P. B.) 32 Jf 220 (F. B.) . 30 M. 224 . But 
See J1 JI. 133] The power of the High Court to 
exercise its powers of revision on the ground of 
misapprcciation of evidence is a discretionary 
power. — [Per Ayliiig and Mitler J. in 15 Cr 385 
(M) ] “It IS well that Courts will not interfere 
when there IS no clear crior or defect m the pro- 
ceeding of the lower Courts Arhich has resulted 
in grave injustice but the question ig one as to 
the appreciation of doubtful evidence.”-— P« I 
Kdiniiraiiicami Sastii J. la 20 Cr lOI (M) See | 
M 503 . 38 M 1028 20 M J ICO . 5 Ct. Law 
Keview 78! 25 A 128- 42 C 612 • 9 B. tt 156. 

128. Patna High Court.— Although the High 
Court m revision is entitled to enter upon an 
invistigation of the facts it will not do so, where 
the lower Court has carefully and cautiously 
analjsed the evidence. The power to do so no 
doubt exists as general principle, but the general 
proposition must be qualihed hy the rule that each 
ease must depend upon its own facts— 4 Pat J 
2S{I C Pat tv 157 21 Or. 338 (Pat) 

129. Tho Punjab Chief Court. (Liborc High 

Court]— The Punjab Court has never hesitated 
in revision to interfere with concurrent fiodiiigs of 
the Lower Courts on facts— 106 P L 1909 . 25 P. 
W. 1910 13? \V 1011 224 P. L 1912 8 P. 

IV. 1012 28 P IV. 1912 22 ?, W. 1912 • 12 P W. 
1013 I 98 r. L 1913. ICS P L 1914 113 P.L 
1914 . 28 r. IV. 1015 - 1 r. IV. I91C. 

130. Othor Courts. — “It is* not usual for a High 
Court in revision to interfere with any finding of 
fact, 10 far as it is n rttiding of f.ict pure and 

* feinipio based on an (.Mdcncc on the record, but 
it svill do so, when botit the lower Courts erred in 
their inference from facts as toiind, aud have 
found applicants guilty of offeuces svhicli aic not 
cuiistitutcd by such facta" [8 S 199} The High 
Court will not intcrfcri in revision on the ground 
that several inferences not warrantnl by the evid- 
tnee hiia liecn dr.iwn to the jirejodice of the 
accused (18 Cr 110 (I, ll ) S,r8I, B 234; 
(07)U.B 1] , 


(J) Grtnniflv on n-hifli the llitfh Court 
leitl not interjere on fact*-. 


131. ( 1 ) Merely because the High Court 
might ho disposed to take a diCTerent 
view on facts. — The llcusiODal Court has to 
SCO whether tlic evidence is of such n character 
tint it is posublo to come to only one couclosion 
iiI>ou it, nntiu ly tli.it the necu'ctl lifls been guilty. 
'1 lie Court inu«t satlsf) it«lf thut then- baa been 
« nii*rnrring(* of jmtice ciinsc.|iicnt upon the 
line * 1110(1 iir pcrser«e new taVeii by tbe Mairis- 
triite but ttie mere fmt thit the .\p|>c]]ntc Judge 
if he h'ld lx nril (lie (.Tub nee hiinxclf would hari. 
eiinie to n iIifTereiit eondu'inii iiyini the facts 
would nut juxtifr inlerfen i>< e in |{rTS*i(m — 10 


J, \\ r.lfl 1 I M, 
■■xiilniii' d] lilt 
lint 1*77 ■ 2 II II 
2 B II IIIL 


:m (r. B.) • : 

77 mi P. W, 

•HI . 1*. w. K 


: M 220 (PJJ.) 

ItSIS .So nisn 

7 ISIV. K.T». 


132. (2) Contrary view on evidence.— The rule 
may be summed up as follow s “Whirc a Sessions 
Judge after a careful and dchttfi nfe wcigliin^' of 
the evidence cm the record, comes to a coaclnsion 
unfavourable to the accused the High Court is 
not justified in interfeiing under S. 297 [=^8 43?) 
however much it might hold a contrary opinion 
as to the salne of the evidence — [12 B 1. 211] 
See also 8 P R 1909 18 P. B 1902 : 2 P. R 1901 1 
8 P. R 1900] The High Court will not exercise 
its revtsional powers svherc the judgment of the 
Appellate Court though informal, has aiiprcciJtcfl 

the jioints svhich the prosecution bad to establish 

and expressed opinion thereon — 20 0 353 ] 


(0) Gvomutxon irhU-h the Jlic/h Court hiis 
set ttshlc findinyc of fact. 

133. (I) Misappreciation of evidence.— 
Notes no 123 to 130 nbove. Where tlic lower 
Court has clearly' failed to appreciate the l^mts 
pio and con in the esidence, the Higb Court 
xviH interfere. See 13 C X. even 13 0 X- cUvii 
14 0. X. vxin 

134 ( 2 ) Onus improperly placed on the ac- 
cused.— The High Court is reluctant to inter- 
fere m revision on a nnttcr of fact But where 
the enbordmitc Court has tahen a wrong view 
of the facts through an error inlaw, ej xvhcrc 
It places the hnrden of proof on the aecuscii 
contrary to the provisions of 8. 101 of tno ovi 
cnce Act, it will interfere— [lUt 791] 

J35. (3) Eule as to evidence of accomplices 
not properly obeervod.— The lligJ] 0°”“ 
will not interfere on the mere ground ‘““‘J''* 
rule of practice that an accomplice isunworwT 
of ciedit unless he is corroborated in 


Se«2C X 7G2 3P W 1911 

136. (4) That tho evidence is defective for 
the following reasons.—" H'enA.Tii-epic'O'” . 
iiicoiiWmskc”— [ 20 P. R 1007: 13 C N. ecK^'J 
Seciows discrepancy — [113 ?. L 1912 HI • 

L 1912 2 Weir 573 -]— Improbability on account 

of enmity between the p.artics — [28 I’. W. 19 
28 P. 17 1012] Insufficient to Bust.im tlic charg^- 
-33 O 295. 12 P ^Y. 1913- 15i ?• I* 

43 P W. 1913]— Merely circumstantial and noi 
conclusive — [25 P. W. 1910] 

137. (3) No attempt made to 

evidence.— When'in the judgment of the J®' 
Court, no attempt has been made to , 

the oral t ndi-nco of the complainant and 
witnesses niid the necessity of hndmg 

that all the ingredients to mxkc up the offenc 
charged were i-roied. Ins been ovcrloohvd, 
High Court will interfere in rciisioii to set asi 

the com ictioii — 21 Cr 110 (.S') 

138. (0) Refusal to allow accused to 

his rights -Where the nicnsed w.is . 

hme tim Witi»*..« for the prosi i ntion r.e.lb-d M 
furthii .rodrciTamimitioii.lmtllio Judge d''cbnc> 
to ntiede to the reipiest of tlic coiiii«ct npi’eiri 
..II bihnlf of tl...nieii«ed to be i.crmitled to il" 
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tlic Hi;;!! Court set nsido in rciisiou the conviction | 
and ordered a rctrinl — 21 Cr. 2^9 (I’nt ) | 

139. (7) railuro to deal with tho oaso with 
impartiality.— A MoRistrate fails to deal witli 
the case before him with judicial caro and 
impartiality when he lays Rreat stress on nil 
considerations that might nfTcct tho credibility of 
the prosecution witnesses but fails to appreciate 
or even to correctly cite in his judgment the 
points in favour of that evidence. In such a case 
file High Court set aside on order of acquittal 
and directed retrial to taVo place in another 
District.— 18 C N. 12U. 

140. 


misread it— See 2S B 479 12 I*. R lOOO 

20 P, W. 1907 s 13 P. \Y 1909 

141. (9) Introduction of irrelevant matter.— 
When the real issues have been obscured by the 
introduction of a mass of irrelevant matter, so as 
to seriously affect the chance of tho lower Court 
being able to amvo at a correct finding— 4 B II 
CSQi 14 0 3(31 See 20 W. R. 40 i 15W. R.SC 
23 W R 74 

(7) Poirt*!' to go (i»to i-cUlciui — gcitci'ul 

* 

142. Power to go into evidence in revision 
of orders under S, 436 Cr. P. C.— Where 
a District Magistrate, acting under R. 430, 
Criminal Procedure Code, disagrees with an order 
of discharge by a Magistrate and directs the 
conmitmont of the accused to the Court of 
Session, the High Court has junuliclton to go into 
t/w evidence in order to ascertain whether tho 
order of the District Magiitmtc is or is not 
justified, and if it finds no justitication for the 
order, it will direct tho discharge of the accused — 

21 Cr .328 (Pat) ' 

143. Duty to examine tho ovidonco when 

non>&ppoalablo sentence is passed.— There 
is ample precedent for a High Court as a Court 
of Revision reexamining tlic evidence, if there 
are prima/ncif good grounds for doing so more 
especially is this tho ease ichcre the neenW A<i« 
been giicn n iion-ap/valalic ten/encr and has no 
means of nndicatiug Ins character except in 
revision— IV, (> / C. in 19Cr. OOG(X) 

Sec 23 C. N. 4S8 

144. Absence of evidence. — The absence of evid- 
ence ncccsaary to support an order, is regarded 
as a question of law and not of fact C N 411 

9 C N. 829 9 L. B 208 See 34 C 840 25 M. ' 

T 175 94 P. L 1915. 2 A J 5j 

145. Power to direct Sessions Judge to bear 
appeal after obtaining odditlonal ovid- , 
once. — **ln our opinion botli under tlie Criminal 
Procedure Code and under S 107 of the novem- 
nicnt of India Act the High Court has power to 
direct a Scs«ions Judge to rehear nn a]ipenl aftir 
obtaining adilitioinl cxiJcnee IVr J/uBiel nnd 

JJ. Ill 3 Pat J. f>J’. 

Note.— It is impnn>cr for the .Vppillate Court when ' 
it tliinks It was necessary to have lomi further I 


evidence in the case turumiiul It to tho lower 
f first instance, 
tho evidence 
o recorded to 
—31 It 381 j 

20 Cr. 82C (Pat). 

146. Power to invostigato facts, — “i liave 
followed my usual practice, tir, that when a 
revision is brought from the decision of nn A]ipel- 
late Court and tlio Appellate Court has not gone 
into the questions dealt with at the trial by tho 
first Court with any great thorougliness, I maho 
a point of investigating the original trial and 
seeing whether the nature of tho procedure 
and the decision arrived at were such .is toliaie 
no doubt that the accused had a fair trial and that 
the decision was given according to law. — II 

J. in 20 Cr 370 (A ) 

(iS} Coticiiri-ciit Jiiitliiigi v/' loircr CoitrlM 
no bar to rcrinioti. 

147. (I) The fact that a complaint of on offence has 
been dismissed by two Courts, will not of itself 
prevent tlic High' Court form setting aside the 
order of dismissol and directing tliat the com. 
plaint be proceeded with according to law, 21 
Cr. 338 (Pat ) 

148. (2) Id a revision of tlie concurrent tnulings uf loin 
victioD of the Magistrate and the Sessions Judge, 
the IlighCotot Hitt haie to "Cl not inerchj nhether 
tl disogrcfi tilth meh Jinding% but whetlici there 
IS something in the way in which tho trial Court 
has looked at the law or in the motliod by which 
It has dealt with the OTidcnco nhich inakts it so 
doubtful whether the canvictiuii is rigid, tliat it 
would amount to a misearnage ot justice to 
allow It to stand — 21 Or S32 (A) 

149. (3) The concurrent findings of fact by tliv luuci 

Courts were sec aside on tlic ground th.it “ thciu 
was such very yicol doiitf about tlie lusc," in 
98 P L 1914 .0 also 28 P W 1914 113 P L. 

1914 1 r W lOlG 

150. (4) It IS not usual fur u High Coui-t iii revision 
to interfere with an\ bnding of fact, so far as it 
IS a finding of fact pure and simple based on 
tho evidence on record, but it will do so when 
both the lower Courts emil m then injcicnec /ivm 
Jaeft as found, and have found applicants guiltj 
uf offences which urc not constituted by such 
facta 8 S 199 See 17 Cr V/) (C ) 

151. (5) In 3S P W. 1915 the Punjab Chief Court set 
aside the conenrrent findings of the two loner 
Courts on the ground that iii anj case the 
1‘rweculion iiitiief-et nii unreliable and it was 
improper for the Magistnitv to coiiMct tlic 
petitioner on their evidence 28 P W 1915, 

(!t) Interjt I'cinc on iicrviint of n rang 
cxffciif of tUsrvttfon. 

162. Tho general principle on which tho 
High Court will intorfero by reason of 
a wrong exorcise of discretion.— by a 

sulmnliante Court mav be auniitiiil up in the 
words of Unrily J as follows ‘•The High Court 
Las the |sjwer to intorferv 111 revision, wilt re the 
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fTerci«o of discretlou being rpquiiedby law, tlic 
1cm cr Court CTcrcioed no discretion at all or cx» 
crcised its discretion in a wholly unreasonable or 
improper manner.” — [2 0 110] For example the 
High Court quashed the procccdinffs for Security 
for good behaviour taken by a Ungistnite because 
there was “an titter and fata! want of discretion” 
on the part of the Jlagistrato.— [1 C. L 2CS] 

Iiisfuiives of irroutj cxcvclsv of diseretiou. 

153. (1) Omission to take very material evi* 
dcnce. — offered by the acensed — 24 W R. CO 

154. (2) Omission to ozamine all the witness- 
es produced— hj the complainant before decla- 
ring the accused not guilty — [24 W It. G2] 

155. (1) Refusal to recall witnesses— for the pro- 
secution for cro-'TOxaraination —[19 W. R 53] 

156. (4) Refusal to summon certain witnesses 

for the defence —505 P. L 1901 21 W. It IS 

157. (5) Pailuro to give the accused the bene- 
fit of the doubt.— 106 P. L 1909 

158. (ii) The wrong exclusion of an import- 
ant question. — which a party wished to put to 
the witne*-ses — 9 H. R. 1385. 

159. (7) Rejection of a surety on wholly 
unreasonable grounds,— 6fc 2 C no- Id 
C. >«'. ciii- 14 0 N. CsxsTiii : 14 C. X xcix . 35 
0 400 ; 37 0. 91 

(JO) Goieral of t'vuitUi-. 

(0 Where a pica of guilty has been 
wrongly recorded. 

160. 'ihc High Court would set aside »hc conviction 
upon such plea and order rotrial. 21 Or 547 (C) : 
1 1 W R. 33 

(il) Retrial. 

M'livii rctrhil :<hoiild or t-houht not 
be ordered, 

161. (I) The High Court has full poncr as a Court of 
Ucnsion to order a retrial when necessary — 
2lU-.r. 24 

162. (2) IVhcto the Oi'trict llagistrotc has disposed 
Ilf an appeal in a very summary manner without 
difcn«3ing the evidence, and coming to bnitliigs 
im csienti-il fact*, the ITigh Court will set aiide 
Ins appellate order RciiuiUing the accused, nnd 
direct that the appc.al be retried — 18 Cr 510 (C). 

163. (3) ‘MYliire a competent Court, has dismissed a 
(n'o after considering the evidi nee .\nd giving 
thorough and careful reo'ons, I do not think 
unle«< there is clc'ir emlencc of a miscama.rc 
Ilf justice, tint ini nccu*«l p.-irty, who has stood 
his trial ought to he ordered to nin the nsk again 
The general principle of the cnniinul law is that 
n man is entitled tu the benefit of the doubt and 
if he has been pniperl} tried and acquitted by n 
competrn* Court, tbe lea«t that yoo can say is 
ihit there is a riiv^onablc iloiilit about his guilt 
and 1 think tin- iKunl pmcticc is md to encourage 
the J ro«reiition to h ite a second shot Unless tin re 
it Slime very strung re.i*oii m the public 
interest” — Per iT'if.li .f 1 ( A. J 1075. 


163A. Wliere a por-on charged with luuiJi-t 
culpable homicide not amounting to murQer 
convicted for the latter offence and acqnirt'Hl ■ 
the former, the High Court in revision C3cn 
direct a retrial for murder.— 5 M. H (appi) 10 
163B. Lower Court cannot travel beyoD 
findings accepted by the High Court. 
When a case is directed to bo retried witn i 
fercnco to the observations of the IIi-'li Con 
the Judge retrying cannot go behind findin 
of f.ict which have been accepted by all the Com 
and which were the basis on which a rctml w 
ordered — 15 Cr. C19 (5f) 


163C, Omission to record evidence of prcvions « 
vittion may be a ground for the High Court 
rciision to' order a new trial 36 P. R t® 
Rut See 21 P. 11. 1902, 


(ill) High Court will be as a rule 
slow to interfere. 

164. (n High Court will not interfere lu 
mciely because the Sessions 
different view of the evidence tothituwn 
the Magistrate [Pint 077]. 

165. <2) The High Court will be slow to 'T 

the exercise of the < cry wide discretion wi 

Session# Judges h.ive been invested under 
Cr, P C.— 13 A J 111. 


(IV) Rules of Procedure. 


166, Tlie High Court in revision could 

:t of appeal under S dSJCrl 


powers of s Court of appeal u__ 
i'b-'t) A. X. 61 I 27 B. 94 • 27 A. -llo. 


It has therefore the po« ers of making^ 


ment or any consequential or incidental 
A 415 A^eSO C 44i 3 C J. -2'' 


. The High Court in its rCMSional 
has power to decuU- matter# ift j 

n rule was prayed for but not granted — 


Single Judge.-A Joilgo 

i> — 1. 1... .. cntcrtaiu frP'irrf “rr 


Bench has power to i. . 
ttons fur revision. (’87) A XI.-- ^ 

No Appeal lies fiom an older under 
by a binglp Jndge m revision j 
umk-r Chapter X Cr P. C. (’15) . 


apP"'" , 

,e only 
.«ions 

. I) A h' ’ 

facie irregularity or 
A fair pMiaa fne,e case of wtj of ' 

procicdiiigs or the illegality or .A Co' 

seiileiices or order must appe.ir before 
will interfere.— 1 31 . H. 13S ^ 

171. More Statement of the 
supported by ovidonce.'-Tbut “ 

trate did not rccoiil the whole of ' 
cannot bo acted on — 8 W. R 57. 

(v) Failure to exorcise right of 

172. It ennot be laid donn as an 8 Ir 

when cither the (ioirrnim’ut -f pif 

tl.e..icuscden tl,c utl.ir Ins a 

lUid docs not exercise It, the 


170. 


ounrn** or roMMiuicNT. 
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Court .imliT S. t^l‘1 r.iiiiiot bo oxcrci'cil Imt »Hel> 
]>o\\or« i-lioiilil lie sinniiKly anti in l•tccl»- 
tional not at all in reforenen to ijueHtioiio 

of fact — li A 4St S.-e 1!.» Cr. 313 (^) . S S 2J«I 

Noto.— "Whoro an error cannot bo sot right 
in appeal. — tlie Ilijrh Oonrt mn' net n« n court 
of revKion after it Ins acteil a* a eonrt of 
appeal — ri W. R to (F. B.) 

(vi) S. 430. doos not in anv way afToct tho 
powers under tho High Court Act. 

173. S -Ilf) tlne<i not in nny way limit tlio poweri of 
tlie IIirIi Coiirf, n<i a Court of Iteiision, \esteil 
in it by tbe I(i"Ii Court's Act. — 13 C. I» 275 
Seel N. r. U". 

(vii) Summary dismissal of appeal by Ses- 
sions Judge. 

174. IVbere a Re««ioni Juil"e nummanly OnmN«©il an 
appeal njrainst an order of conMction, tlio Ilisrli 
Court in'tend of rcTnandinj? the e.we, Itaolf ilecnl- 
ed the ca«o on inerits and act a«tde the eonriction 
—IOC N 410 

(viil) Practice of tho Allahabad High 

Court with regard to conclusions on facts. 

176. It ia usui! for the .VllahaUnl Tits*' Court, iin1c«« 
very etronj: frrounda for an oppoHlo conclusion 
can bo found to exist, to tnVe the finding of tlie 
lower Appellate Court, and cot of the Court of 
the firit instance ns tlio facts of the case — 18 
Cr. 433 (A) 

(Ix) Notice, 

170. Under R 439 (3) Cr T C the aceuseil person 
would be entitled to notice, if an onlcr 6 250 Cr 
P. C passed by a first class ilasistrate is taken 
to tho High Court for llcrision It stands to 
reason therefore he should bo entitled to a hear 
mft, wlicn an appeal is preferred under tho pron- 
810118 of R 2-10 (3) Cr V C — 3S 1091 

177. When no notice is necessary.— A narmnt 
for arre't issued under R 4'i7 Cr. I’ C is not nn 
order to the prejudice of tho accused nithin the 
tueaninjr of R 439 (2) and can therefore I)** issued 
n ithout proTioua notice — fi Bur T 2SG 

(z) Showing cause. 

178 (I) Buie issued against order of tho Ses- 
sions Judge. — Rules is«ued by the llijjh Court 
are addressed to the llistrict Ma;r<stnites ot a 
tnallfr ef r.iitenienre ncil m aecordsnee with the 
jiractico for appeals followeil nodcr R 42i Cr 
1’ C, the Local Government haviiiK under that 
section n|)pointcd tho District Ma^'iifrato ss the 
ofticer to receive notice of appeals If a rulo is 
granted against tho order of a Sessions 
Judge, ho Is tho proper person to show 
tho cause.— T C. N. so 

170. (^) llulos in other Cases.— Althooirh it is 
open to n JInKistrate called upon to show cause 
to submit bis remarks in answer to the irronnd 
nrped by tho petitioner who obtained tho rule it 
i« not open to him to submit observation with a 
view to supplement or add to his jnd;nnent(7 
C. K. MU But 5ee3 C. J. 3*, 7] A .'fairfstmto 


railed upon In slum eniiRO n"nnist a rule issued 

by the Hi'^h Omiit must apply to the Legal 
Bomombrancor tn c-iusi' an appearance to 
bo made for him (Magistrate) in Court, and must 
not nddrrs? tlio Registrar by letter [ t C 20] 
Sff also 25 C 71'S • .»! C Sll. 

(xi) Miscollanoous rules. 

180. Correction of record.— The Chief Court, 
rmijifa in roi ision ordercil the >ragistmtu'a ad- 
verse remarks on the accused (not supported liy 
evidence) to be evpiingcd from tbc judgment.— 
0.10 f. L IHOI 

181. Non-appoalablo cases.— Where notes of 
evidence taken by the Magistmte failed to show 
auAicient materials for conviction, the High Court 
set aside tho conviction (and did not order a 
retrial)— 13 C 272. 

182. Orders made in default.— The Court has 
|iowcr to ro. open and dispose of a criminal case 


any timo before the order for tho discharge lias 
liecn draw n up, signed and sealed [ 7 0 N. VII ] 
183. Abatomont^of revision application.— Ry 


sentence ui line u reviHion application against a 
sentence of lino docs not abato and tho principle 
applies to a case in which a compensation Iins 
been nwardeil under S 250 Cr P C [21P R. 
1908] 

184. Interference after sontonco is sorvod 
out.— The High Court in revision is competent to 
interfere with a conviction even after the sentence 
has been served out —7 A 133 

186. Application for revision of an order 
passed in appeal must bo by way of a 
motion.— lb w Rfi2. 

186. Case of accused who has not applied.— 
c.m be dealt with under R 439 wlnl# considering 
the application of other accu«ei| — 5 C X 330 

187. Intorferonco in cases whoro tho 
occused has boon tried under two 
sections of P. O.— it is d-uibtful, whether High 
Court in revision can ch.vnge n conviction under 
379 I P 0 ito one under R 2'r, I p C when the 
lower Court has ncrjuitted the accused of the latter 
offence — 2 Weir 577 

The High Court can, as a Court of Revision in tho 
case of an accused convicted of two offences and 
■entenceil seiKTately for each of them to set 
aside the sentence m respect of one charge and 
enhance the sentence m respect of tlie other.— 
2 Weir 677 

(IJJ Onrcv/i ofeotinnitmeut. 

188. Quashing commitment.— The High Court 
IS competent in the exercise of the powers of 
revision to oinsli .a commitment —2 A .3;«S 
JO W, R. 2'. 
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INTERrERENCE WITH ORDERS OF ACQUITTAL. 


189. Ordering commitmeiit.— (1) The Uiffi, 

Court ha? pouer? to Oiicct an aoc-uccd person who 
has been inipioperly discli.arqed to be conunittcd 
for tria! — C A. 40 2" U 84 lit W 11 56 

190. (2) (Jr when the accused has been cmmcooslr 
conneted of a minor offence, the High Court as a 
Court of Eevi?iQti may direct the accused to be 
committed to tlie Court of Session -—1 0 L. 515. 
SOP R 15^0 

191. (J) S. 423 gnos an Appellate Court tlie power 
to order an accused person to he committed for 
trial, when it coDsideis that that was the proper 


[ Sec 

procedure to he adopted. That po« or can, under 
the provisions of S 43S1, be cveicised by llic 
High Court as a Couit of Revision — 16 B 5h0 

(12) Verilici of n Jnrtj. 

192. The High Court a« a Court ’of Revision cannot 
reverse the finding of a Jury. — 5 IV. R 45 1317 
R 33. notwithstanding the fact that the verdict is 
vitiated by misdirection — 10 W. R. 14 • 11 17. R 
29 (P. B.) ■ 15 W. R 68. But when there ia no 
evidence to go to the Jury, the High Conrt can 
interfere. — [16 W R 19] 


VII. GROUNDS FOR INTERFERENCE. 


(1) .,Js fo, minaiijiverlatioH of evidence, 
qnettions of fact etc. 

193. Bee VI. Pr.ictiee and Procedure (4) to (8) 

(2) What ore not sufficient f/rounds, 

194. (1) The omissioa to record in eWenso the state, 
ment made by a prisoner — G H H 45 Bee.S 
R L 5't 

195. (2) Bsammation of a prosecution witness after 
the defence was over, where the prisoner has 
not been prejudiced —13 H’ ll 15 13 TV R 30 

106. (3) Omission to examine a complaisant and failnre 
to reduce his examination into writing.— 17 W. R 
37 

107. (4) Dismissal of a complaint owing to the ab. 
eence of complainant and his witnesses — 7 B L 
R(K) 

198. (5) Omission to require acenaed to produce his 
witnesses, where the accused has not his 
witnesses m attendanco and does not apply foi 
summons — II W U 15 

190. (G) admission of endence of witnesses at a previ. 
ons trial at the express request of the prisoners 
—13 \r. U 40, 

200. (7) Refusal of the Sessions Judge to allow cross- 
examination of witnesses who«e depositions had 
been recorded by the Slagistrate bnt not admitted 
at the trial at the Sessions — 5 B. H 85 

201, («i) That a Magistrate has acted withont proper 
discretion in ordering a prosecution — 9 TV. R. 18. 

202, (0) Whore the Magistrate has acted without 
jurisdiction bat the accused has not been preju- 
diced thereby.— 14 W. n, 41. 

203. (10) lAlterntion of the charge and the omissions 

record a separate defence wlicn no prejudice. — 
, 17 '7. R. .52 


204. (11) The fact that the Appellate Court tool a 
different view of the facta from what the first 
Court did — 2 B R 334. 

205. (12) The fact that a superior Court is disposed 
to take the view that the Magistrate has di’scrcd 
ited the prosecution evidence for insufficient 
reasons— 2 Weir 551*2 Weir 655 

208. (13) The fact that the Magistrate has niegxlb 
treated a warrant case as a summons case — • 
Weir 572 

(S) jr/iftt are anfficient grounds, 

207. (1) Omission to record evidence in the manner 
pionded by the law —20 W. B. 14. 

208. (2) Omission to examine all the complainant’s 
witnesses before declaring the accused not gnilty 

24 W. E. 62 

209. (3) Refusal to recall witnesses for the proseen. 
tion for the purposes of cross-examination hj 
the accused. — 19 IV R. S3 

210. (4) The fact that the complainant’s statement was 
not on oath and there was no statement of charge 
or evidence of any kind — 20 W. R 55 

211. (5) Order of acquittal passed by an assistant Ses- 
sions Judge without taking any evidence ^3 B. 
U. 68 

212 (6) Acquittal based on evidence not t.iken by the 
trying Magistrate but on evidence in another case 
before another officer —15 IV. R 23. 

213 . (7) When the order made by a Magistrate js 
beyond his powers end jurisdiction — 17 W. R 3i 
4 A 141 

214 . (S) Defective investigation by the Magistrate— 
2 Weir 570 

215 . (9) That the rate of maintenance fixed nnder S 
4M Gc. P. 0 ja beyond the weans of the person 
ordered to pay it — 2 M’eir 575. 


VIII. INTERFERENCE WITH ORDERS OF ACQUITTAL. 


\ frojtibfilnii In S. 13ft (1) Cr, 1*. C. 

216 .-,j—‘‘.Vothing in this section shall be deemed to 
iiiiilhorise n High Court to convert a finding of 
nequHtnt into one of eonrictioa,’* refers to a 
i(u>o wh'-re the trial has rndcil in a complete 
iui|ui(tnl, nat to a cate in Hhieh the trial has 
iiietion, nlbnt on a minor count.— 3” 




\ 


4 brief Jttstortcal Ttevlew of the coaf’ 
low on the anbject. 

217. The almost uniform prnetice of the High Courts 

1 - . *„ ‘ . , ... nge 

I . . Ill 

. , ■ ! 61 . 
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revision i« not contemplatccl bv the Coile, nnd it 
slionlcl, on pnbtic prouncis, be disconrapeil. In 
cases of acquittal the Iin- allows an appeal only 
on belialf of tlio Government. [See 10 W II 65 
(’SO) 0 C li 2+5 {’82)8 0 SOj- (’7(1) 1 A 139 
(r. B.) (’70j2A 330 ( 3 : 10 ) • {’70) 2 A 27G. 

(■SG)9A. 131 (F. B.)s (74) II B 11.117 C"») 
3 B. 150: (’84) SB 307 : {'81) 2 Weir 570] Under 
“Act X of 1872 provision is made for an appeal 
by Government in cases of improper acr|nittal 
From this, and from tlio circumstance tbat S. 297 
of the Criminal rrocednre Code 1672, while it ex- 
pressly gives power to the High Court to correct 
error in c.ascs of improper discharge, consiction 
and sentence, savB nothing of improper acquittal, 
the intention of the Legislature seems tnbavc 
been that there should bo no interference with 


the whole fabric of law and justice — lu— the 
principle embodied in the marim of “nemo debef 
6i« lerar!" will be swept away Such inlerfer- 
enee is hVely to impair seriously the sense of 
reponsibility 0 ! Subordinate Courts as ultimate 
Judges of facts, and may place in the hands of the 
uDserupuIous litigant a powerful instrument for 
harrassing and humiliating tbeir lactims See 
2 M. 38 14 M 3C3 8 M T 380 2C M J ICO 
3B. 150 15 B 349 12 A J 255 21 A 3tC 

23 A. 128' 13 P.W 1907 18 P. R 1883 20 J 
190.] While there Is no doubt that the High 
Courts Iinro always dUcournged such practice, 
the right of the private party to move tho High 
Court in revision has been recognised from the 
earliest times [S« ^’79) 2 A 443) “There is 
no doobt about the jurisdiction of the lligli Court 
either upon an application of a private individual 
or when the case is referred to the HikIi Court 
under 8 438 Cr PC to interfere by way of 
revision with an order of acquittal (41 C 703 ■ 
420 C12- (00) 23 C 975 (’OO) 27 C 172 002) 

7 0 y 301 (’03) 2 Weir 4S5 (480) 12 1* R 

1904 (’01) UB (’97. ’01) I 91 . 2 S 25 ] It has I 

however been laid down with equal emphasis that 1 
the practice should bo discnoraged and that “the 
Court should interfere only when it considers ' 
that interference is urgently required in the 
interests of public justice" [42 C 012 38 C 
7SG 22 C IGl 18 0 X 1214 18 C N 584 

7 C N 521 11 C J 113 5 C J 452 2S M J 

C92 - 28 >r J 690 2 L W 1244 27 A 359 25 I 

A 128 21 A 340 20 A 459 0 A 481 2 A 

418 41 11 CGO 15 B 319 8 B. 197 See 88 P 
L 1900 18 P. R 1883 10 P B 1894 10 P R 
1900 157 PL 190S OOP. 15 (’01) I U D 91 
0 S 120 “To set down a bird and fast role 
that application by private parties against orders 
of aciguittal should be di<couraged is for High 
Court to abdicate its function and in tho present 
conditions in India, must necessarily rrsuU in 
denial of justice."— Per rcunon J. in 42 C C12 
NotO.— A study of tho following precedents will, 
it is hoped, be of considerable use in arriving at a 
proper understanding of the law on the subject — 
818« (I) The High Court has jurisdiction to Interfere 
in revision, oven in the ca»e of an order of 


acqnittil, but such interference will only bo 
called for where serious injustice /los 6een caused 
hy an error of ?ntc.— 12 Jf 109 : 15 M. J. 225 • 9 B 
R 15C 4 11 R CSG 220.9981 CS 120. 

219. (2) “lu tho case of revision petitions against 

orders of acquittal, courts havo been either 
unwilling or very reluctant to interfere in revision 
at the instance of private parties [14 M. 
303* 15 B 319. 24 A. 3tG- 25 A. 128 : 42 C. 
612 (Per /fiiJu J)). It IS well settled that Courts 
will not interfere when there is no clear error or 
defect in tbo proceedings of tho lower Courts 
which has resulted in graVO injustice but tho 
question is merely one as to tbo appreciation of 
doubtful evidenco— [38 Bf 1028 39 M 505: 

26 M J 1(50 5 Criminal Law Review 78 • 25 A. 
128 . 42 C 612' 9 B R 15C] ’’ — Per Xumarasicami 
Sad.i J in 20 Cr 101 (M) 

[Note-— Sec 4 Cr 37 12 P K lOOG • 13 P. R. 1905 : 
(ov<l. by 13 P \S 1907), 5 BI T 258] 

220. (3) “It may be taken as a well settled view of 
all the High Courts that as a general rule it is 
not etpedient to interfere m revision at the 
instanco of a private person with an acquittal 
after trial by n competent tnbonal, and that 
Applications for such interferenco should be dis- 
couraged on public gronnds. Tho practice of 
this Court IS ID accordance with this view. On 
the other hand S 439 undoubtedly confers power 
to set aside an order of acquittal at the instance 
of the private prosecutor, and interferenco is 
called for when tbC 09*6000 iS Of 80 eSSOn* 
tially porsonal character, that the Local 
Government would seldom bo willing to appeal 
from acquittal ’’ — Per Drake Droelman J 0. In 
20Cr 708(N) Sra5N4 

221. (I) “It has been urged npon me that it is contrarjr 
to the practico of this Court to interfere in 
revision with a judgment of acquittal, but whero 
it IS plain that tliat tho learned Jndge for 
reasons outside tho merits of the dispute 
has really declined to decide tho con. 
troversy, and has dealt with matters which 
really do not decide the complaint before him, 


504 (A) 

222. (5) “By a long established practice of tho 
Bombay High Court rensional applications 
again.:t orders of acquittal are not entertained 
from private petitioners except on some very 
broad ground of the exceptional require- 
monts of public justice.— Ritchelor j. m 
41 B 5(X) 

223. (6) Where a trial has ended in complete acquittal 
of the accused per«oii, it is not open to the High 
Conit in tho exercise of its reviiional juris-llction 
toconrict him of any offence Tlie utmost that 
it can do, in the absence of an appeal agnimt 
acquittal by tho properly constitutes! authoriti ig 
to order o new trial.— 1C A. J. 9IR . 9 A 'J 44 
(P. B.) flO) L. B f93.X«) 41 h C IMS. 
12 P. R ItOl 157 P. I.- Ifi-r* ‘£S C '275 ' 
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5 W. K. 2 • 3i> : i5 ■ 15 W, R. 23 • 21 W R 21 • 
Sec 1 A. 1 (P. B) : 6 B. II. 68 s 2? B. 84 3 B. 
150: 22 Cr. 312 {P)s 1 P. L 1904 ? 6 S. 101: 
37 3f. 119 s See O. S. 191 ; Con 21 W. R 21 - ll 
W.R 14. ^ 


22B. nigh Court cannot oonvort a flndinff 
of acquittal into one of conviction . — See 


Suba. (4), After sotting aside the order of 
acquittal it can only direct a retrial —16 A, J 
918 I See Kote No. 223 above. 


(Note,— But a retrial should be ordered only 
when there ig a failure of justice.— 6 0 P. 16 • 
5 N 4 See 2 Weir S72 1 


(3) Grounds o» ivlilch an order of 
■ acquittal may be set aside. 


224. (7) The High Court jg loth to take up in revision 
cases of ocqnittal where the m&ttor is one 
Oi" public interest ond the Local OoTerninent 


has not exercised its right of appeal under 8. 417 
Cr P. C.— 40 A. 84. 


225. (8) "In revision it has always been regarded j 


has not done so " [2 U. 38: 14 M. 363 *s^"a! 
128 3 B ISO]''— Per Spenrer J. in 26M. J. IBO. 

328. (9) The High Court has power to interfere in 
revision with an order of acquittal but application 
hr private p-irties should be disconraged and the 
Court should interfere only when it considers 
that mtsrfcrenco is urgently demanded in the 
Interosta of public ju8tice.-~.23 M. J. C90t 
28 M J. 692 . 2 L W. 1244 . (1917) 3 U. B. 19. 

287. Some rules of practice.— The mere fact that 
the High Court, if it were sitting ns a Court of 
Appeal, would come to a different conclusion 
on facts, it no ground for exercising revisional 
J“J*»u'ction in petitions against orders of acquittal 
[2S M. J 002] Upon a proper interpretation of 
8 «9 subs (4) Criminal Procedure Code 1898, 
a High Coart, acting as a Court of Revision. 
Is not competent to question an order 
acquittal upon^the monta thereof; 


230. (I) That upon the evidence in the case which was 
not contradicted, and upon the facts ndmitfed, the 
accused were clearly guilty under S 6041. P.C 
and one of them also under S 342 1. P C (neither 
offence being a summons case)— 2 IVeir 572. 

231. (2) That the accused were acquitted withont 
taking the evidence of witnesses present, and 
upon the result of local inspection —.39 0. 931. 

232. (3) That the trial was wrongly held to bo 
barred by S. 403 Cr. P. C,— 12 B. R. 220 

233. (4) That the acquittal proceeded upon a mistakes 
view of the law. (The complainant agreed to 
receive money which the accused, charged with 
criminal misappropriation, promised to pay m 
three days. The ITagistrate thereupon aequittcii 
the accused )-^ A. J. 758. 

234. (3) That the Magistrate acquitted the accused 
summarily without hearing afl the witnesses 
cited.— 24 W. R. 62 ! 2 0 L 389. 


(4) Hillings under the Old Codes. 

235. It was held in several coses under the Oods 
of 1601 that the High Court could, as a Court of 
Revision set aside a finding of acquittal, [6 if. R 
45, 16 W, R 23 1 O g. 191 1 4 M. II {Ap)40 
Con. 1 W. R. 14] Under the Code of 1872, 
however, the High Court eitlier refused to or was 
very reluctant to interfere. It was held for 
instance in 13 B. L (Ap ) 22 on a reference that 


iiosceuioi uuuu *n>ni, the High 

Court has no power to intorfero [6M. t. 
228. jSomo cases in which the High Court 

■ JodicisI 

ce under 
Ant not 

732 (C) the High Court interfered on the ground 
that the lower Court had clearly fallen into a 
mistake of law. 


(6) lielated application by Governnicui. 


230, Where the Government applied for revision of nn 
order of acquittol by the Sessions Judge nearly 
ten months after the Sessions trial and upward* 
of 12 months sinco the commission of the alleged 
crime, held that as there was no error of law in 
the judgment of the Lower Court, and n« it 
not appealed against on a question of fact, the 
High Court could not, after so long nn interra' 
from tho date of its delivery and of the alleged 
crime, enter into it at large upon the merit* 
under a petition for revision. — 0 A. 481. 


IX. INTERFERENCE WITH SENTENCES. 


(S) Gcnernl rrlnctplcs. 

237. Loga! aontonao.-n.gh Court sitting ns » 

Conn of rt.Ti.ioi. will not interfere if the sratcnce 
' » J*..’- 1 vontmry to law. 

I.. U .1. Kt I See 6 \V. R. 32 1 7 P. R. |fW 9 . 

239. Conviction for minor ofTonco.— Where 


the evidence shows that nn offence of n grayer 
nature than for which the oeeuacd lias Jiccn Irled 
Court 


But It will not interfere if under the circomstanee# 
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the sentence >8 not manifestlj inadequate— 4 B. II. 
I : S<e 4 B n. 2 ! or when substantial jnstico has 
been done.— 18 W. R. 8 : 18 W. R. 23 s 18 W. R. 38 

230. Inadequate sentonco.— There must bo m&te. 
rial on tho record showing that tho charge has 
been improperlj framed or that tho sentence 
passed is clearly inadeqnatc. — 20 W. R. 23 : 7 1*. 
R. 18S9. 

240. Improper sentence. — Where the sentence 
is improper and unjust, tho Iligh Court will set 
it aside— 25 W.R 1. 

241. Error of proceduro— is not sufHcicnt to 
Titiate the connetion so long as tho punishment 
awarded does not exceed tho legal penalty 

15 W. R. 48 : 15 W. R. 49 : 17 W. R. 60. 

242. Idero ground that^ case is of civil 


matter and has come to the couclnsion that tho 
accused 18 guilty of tho offence alleged.— 27 C 
J. 220. 

243. ConvietiOn under a wrong section.— The 
Iligh Court ought not to interfere, because the 


R 60. 

244. Sentence partly legal and partly Illegal. 
— Tho High Court wilt m rorision set aside the 
illegal portion of the sentcnco and retain tho legal 
portion —(’02) L. B. 302, 

(3) J'liliancement of Sentence. 

246. Principles upon which a Court should 
act. — "Tho principles upon which this Court 
habitually acts as a Court of Rension in relation 
to the enhancement of tcntcnces where the law 
allows a ditcretioa to tho Court whose sentence 
13 impugned, are that it should not interfere if the 
sentcnco passed inrolves substantial poniibment, 
and should interfere if tho sentence is manifestly 
inadeqnatc. The Court is, in particular, slow to 
interfere where interference would idtoIso tbe I 
Imprisonment of persons already discharged from 
jail, though the circumstance is no insuperable 
obstacle The Court also declines to interfere in 
order to enhance a sentence, on the mere ground 
that it w ouhl itself haro passed a bearier sentence, 
contenting itself with pointing out that the 
sentcnco is so far light that hcaner senteoco would 
have been maintained." — Rfotrclen / 7 R R. 18^9 
19 W. IHIO 7 r. R. 1919 

[NotO.— The High Court will not interfere, 
]>articu1ar1y when the acensed has already 
undergone the senteneo of imprisonment or has 
paid Hie Cne.-313 V. L. 1913]. 

240. Condition procodont— Sentence pa«etltnn<t 
l«* mmifo«tlT inado<)uate— 17 P. R, IS9S. 3} 
W.R. 22: 10 8.207. 


247. High Court will not Interforo to 
enhance sontonce.— (I) Because owing to 
tho negligence of tho prosecution, the previous 
convictions of tho acensed wero not proved and 
taken into account [21 P. R. 1902 : 43 P. R. 1905] 
or becauso the cvidcnco of tho previous conviction 
wos discovered only after tho trial had been 
concluded and sentence passed [Rat 437 1 401 : 
See Rat 458 1 19 P. R. 1905: 2 Weir 574' 
21 VV. R. 47.] 

[Note.— Bat where the omission Is due to tho 
failure on tho part of tho Magistrate himself to 
perform tho duty imposed on him, the High Court 
Will direct a new trial. — 36 P R 1884] 

248. High Court may acquit tho accused 
of one charge and enhance the punish* 
ment for tho other.— Where tho accused has 
been sentenced separately for two offences, tho 
High Court can set aside conviction in respect of 
ono charge and enhance tho sentence in respect 
of the other.— 2 Weir 577 • See 2 Weir 35 

240. High Court may act in whichever 
way the proceedings come up before 
it.— It 19 not necessary that Government should 


The High Court has under its revisional powers, 
jurisdiction to enhance sentence, howaoovor the 
case comes to its notice.— 13 D R. 1165 
280. Bevisional powers widened by the 
Code of 1882.— Tho power of revision conferred 
open the High Court under S 439 of the Code 
of 1682 are larger than any exercised by it 
nnder the old Act [2 Weir 538] Tho powers 
of tbe High Courts under Ss 433 and 439 have 
been citended by the Code of 16*2. They can 
call for records to satisfy themselves of tho 
correctness and propriety of the proceedings. 
Tho infliction of an inadequato punishment is 
an impropriety which tho jurisdiction in revision 
is intended to remedy.— IG B 560 
251. Sec. 430 Cr. P. C. only refers to legal 
sentences.— sentence for a period already 
ondergonc is not a legal sentence A High Court 
cannot thereforo enhance a sentcnco whmh has 
already been undergone — 9P W 1907 14 P W 

1909 27 P R 1019 See 7 P R 1889 29 P. \V 

1913. 24 W R 71 (’12) 1 M N 50 
262. Power to enhance not limited by tho 
status of tho trial Court.— "The power of 
enhancement ol sentence conferred upon tho 
High Court by 8. 439 Criminal Procedure Co<Ic 
IS limited only by clause (3) of that section, 
which clauEO docs not regard tho difference in 
the powers of tho trying Jlagistmte under R. 32 
of the same Code, but lays down the general rule 
tliat in cases of sentences passed by Magistrates 
not empowered nnder S 34, the limit of enhance- 
ment shall be the sentence that may be inflicted 
bv a PreaiJeney or first class Msgistrate."— •»! 
Cr 557(Pat): 9 8.62 

283. Change in tho Law.— Under R 280 (of the 
Code of 1872), the .tppellite Court had powrr 
“ if it saw reason to do so, to enl.in« any punish! 
• ment that has been awaided." This power was 
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taken away from Courts of Appeal by S. 423 *of 
the Code of 1882 wliioh was re>cnactcd in the 
Code of 1698. The Hiph Oomt, however, when 

I • • • . -1 — 


254. When the Sessions Judge should not 
refer. — AVhero the Sessions JudRC is of opinion 
that the sentence on some of the appellants is 
inadequate, he may (1) if he is of opinion that 
the case ought to be tncil by a Conrt of Session, 
order commitment under S. 423 (I) (b) [ See l5 
A 205], (2) may refer the matter to tho nigh 
Court under S. 438 Cr P C, but when the Magis- 
trate has given the full amount of imprisonment, 
which be could have given, nn onhancemeDt is 
barred by S 439 (1) Cr. P. 0 —13 A. J. 477. 

255. Practice in Sindh.— The High Court will 
treat both the conviction and the sentence as 
open to revision and will not accept the conviction 
as conclusive when it is proposed to enhance the 
sentence beyond tbc limits of the power of the 
trying Magistrate —OS 82 . Put See 32 R. 162. 

Note.»-“'Vc do not think we should cscrcisc nur 
power of enh.ineement under S 439 Cr. P C In ^ 
cases where there was no irregularity in the 
Jlagistmto's proceedings nnd wherc-thc Magis- 
trate’s order was n proper oider on the materials 
before him "—9 S. 9', [43 P H. 1905 Fd .68 101 
Pist] 

285. High Court Will not intorfore when 
eentouco Is substantial.— Tho enhancement 
of a sentence is a serious proceeding. The Court 
will not ordinarily interfere when substantial 
aentenco has been pas^oil by the trying Court and 
IS always alow to interfere nnless the sentence 
passed 18 manifestly inadequate —10 S 207 

257. After expiry of tho sontonce.— The Court 


stance presents no insuperdDie uiuicuu) — i i. u 
1889 • 29 P. W 1913 But Sec Note No 231 oboic. 

258. Conviction in ignorance of previous 
conviction. — ^Tho fact of tho prisoner being 
an old offender not having been brought to the 
notice of the Magistrate, is no reason why tbs 
High Court should order a retrial with a view 
simply to enable the Magistrate to correct Ins 
mistake and take steps for tho enlianccmentof 
the punishment-— 2 Weir 674. 

259. Procedure. — When it is necessary to ask Cor- 
emment to apply for revision of sentence, on 
account of the insufliciency of punishment award- 
ed, this should bo done immediately after tbc 
pnnisbmcnt is notified Sopcrintende'its of Police 
should report all strikingly inadequate punish, 
ments at once to the District Jiagistrate —Bom 
Pol, Man. p. 88. 

260. Notice. — When the proceedings arc called for 
on appeal, solely with a view to enhance the 
sentence, notice to that effect should bo given to 
the appellant and to the District Magistrate — 
[Rat 179] 

261. Application by private complainant,— 
enhancement after a great lapse of tiuie- 
—In 4 S 6C, the Sindh Court enhanced the ipb 
tenceat the instance of a privotocomplainan^Baa 
enhanced the sentence of a fine of Us 400, w 
one of Rs 1000, remarking that it refrained from 
passing a sub'tantivo term of irnpiUonmcnt in 
view of tho lapse of over 3 yc.ara after tno 
commission of the offence 

(3} of sentence. 

262. High Court as a Court of revision has power to 
mitigate a Sentence —4 M. 11 (ipl 36 

203. Seventy of sontenco— n not of itself a 

sufficient ground for interference — 1 M If 21- 


X. REFERENCE BY MAGISTRATE AND SESSIONS JUDGE. 


264. District Mngistrate.— The proper and only 
course for n Dutnct Magistrate in the ra»e of 
improper discharge i« to report the same for 
onlers to the High Court J|o c.annot himself 
order a new trial- 2C105 1 C 2S2 6 C G47 s 
2 n Ml 

Rat bo cannot do so in respect of proccedirgg 
of a Se«8lon« rouH — 2 Wcir .’565 2 Weir 566 s 

23 M J. 732 

205. Sessions Judge.— .\ Sc^vonr Judge ha* nn 

power even in n lit ca<e (case of improper 
di.clmrge) to oril.-r a retrial He ought to re- 


port the matter to the High Court for orders — 
i C L 83 • See Practice and Procedure 

206. What 18 not a proper ground of refer- 
ence. — -4 necessity of altering a convictien 
from one section to nnothor for cognate 
when the accused has not been prejudiced of 
such error— 9 C 847. 

267. Order for bail.— The District M.agi't'"'** 
cannot interfere with an order for bail 
hy « pahorrhnnte magistrate. If ho roiisidors tn 
order wrong, ho should refer the matter to t e 
High Conrt— 23 R 519 


XI. AMENDMENT CONSEQUENTIAL AND INCIDENTAL ORDERS. 

200. Order for costs.— cannot be mnde j" ^ 
vwion in reference to n proceeding on'ler o 
IJ5 Cr. P. 0— (). 8. 227. ,. , 

270. Illegal order under S. 250.-1" Krtlin-r 


265. The lliKh Court in reTi..r,n jH.wpru.r mi- 
k.ngnny .mrndmrnt or nny meidentnl or con. 
•equential «nhT— 27 A lir, 800-11 R I. Jl, 111 
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n«i<lo such an nnlcr, High Court enn rtirrct re- 
payment of moner paid as compensation onder 
S. 547 Cr. r. C.— 20 V R 1SS5 

271. Order for bail.— High Court in rcrision may- 
suspend proceedings at an interlocutory stage 
It may bI'o in such a case grant Inil to the 
accused — 20 W. R. 23 

272. Permission to compound an ofTonco.— 

Scr Note No. 4S ohoic. 


273. Deletion of objectionable passages in 
the Lower Court’s judgment.— Ihcro is 
no express prorision in tho Codo of Criminal 
Procednre empowering a High Conrt to direct 
a tnbordiDBto court to delete any passage in a 
judgment which lias been duly signed and 
deliTcrcd— 19 B R 012 

[Note— The two learned Judges Bcanmn and llcalon 
both refrained from cxprcBsing any definite 
opinion] 


XII. ALLIED SECTIONS AND ANALOGOUS LAW. 


274. Special jurisdiction under S. 437 
should bo exhausted before the general 
jurisdiction under S. 439 is resorted 
to.— 32 M. 220 (P. B.) See 6 M. T. 157. 

276. S. 022 Civ. P. C. — High Court c.m talc action 
under S 622 C. P C in an .application for rcTision 
under S 439 Cr P C of an order passed by a 
Cinl Court under S 476 Cr P G ('04) A. N 170 ‘ 
Sec ‘RcTision’ under S 470 infra 
276. S.lSofthoHlghCourt’sAct.— Thcgcnenil j 
power of Superintendence of tho High Conrt under 
S 15 of its Charter Act Is not affected by the I 


prorision of S 439 which limits interference to 
judicial acts only S C 6S0 . 22 tV R 78 Sec 
19 C 127. 13 C L 275 2 K P 117 

277. Soo. 25 of the Provincial Small Cause 
Courts Act. — An npjihcation to revise an order 
under S 476 Cr P C of the Judge of n Prorineial 
Small Cause Court lies under S 23 of Act IX of 
1SS7 and not under S 439 of the Cr. P 0 High 
Court will interfere only when some sobstantinl 
injnstico has directly resulted from a material 
misapplication or misapprehension of haw or from 
a material error of procedure 8 Bnr T 144. 


XIII. MISCELLANEOUS. 


278. When the accused is dead.— Where a com. 
plamant applied to the High Coart under Ss 433 
and 439 of tho Criminal Procedure Cede, to revise 
an order of a first class Magistrate ordering pay- 
ment of compensation to the accused, tho High 
Court refased to pass any order where it appeared 
that the accused sras dead and could not therefore 
be served with notice — Rat 634 

279. Time limit. — It is inadvisable to take action in 
a case in which the term for appeal lias not 
expired O 2. 

280. European British Subject.— High Court 
as a Coart of Revision, has no Jarisdiction over 
Raropean Rritish Subjects m criminal cases. 
3 W. R 64 

281. ' revision 


■ te on the 

death ol me ajipiiuiii excejii lu so inr as it 
relates to a sentence of fine. [8 P. K 1919 ; 
See 24 P. R. 190S] 

282. Review of an order of the High Court- 

in a criminal proceeding is not allowed by tbe 
Code— 2 Weir 673 : 23 M J 371 1 4 0 42 • 

10 B. 176 (r. B.) I Soo Rat 791. 

Rut it can do so if the order has not yet been sealed. 
27 A. 92. 

283. Right of alien enemy to move tho High 
Court.— When an alien enemy resides in tbe 
rnnntry by tho license of the King and under 
his protection, ho stands on the s.smo footing as I 
an alien friend or as an ordinary subject so far ^ 
as the right of maintaining actions is concerned. 


Ho has therefore the right to apply in revision 
against tbe order of a Mogistmte discharging tho 
accused m a lase in which he was tho com* 
plainant. 35 M J. 518 • See Porter v. Prendenberff 
(’15) 1KB 837 . rehl t. Potiinda Hospital 
(’14) 2 K. B Ir 043 Pnnccss of Tburn nnd Taxis 
t ilofliti (’16) 1 CIt. D. 58 Reji V. line 6(reee 
Pehce SupennfeiidenI (’16) 1 K B 268. 

(Hoto. — The internment of the complainant after 
the filing of tbe criminal revision petitions docs 
not necessarily stay tho hands of the Court, — 
35 M J. 518] 

264. No power to sot aside order under 
' S. 562 ’ Cr. P, C.— Tho High Conrt m revision 
acting under Ss 439 and 4J3 Cr. P C cannot 
set aside an order under S 562 Cr. P. C and of its 
own authority sabstitnto for that order a sentence 
of whipping or of imprisonment — 37 A. 31, 

285. Power of interferonco under S. 12 of 
tho Lower Burma Court Act. (VI of 
1800). — by the Chief Court, the section having 
given the power to pass “such j'adgment, order or 
sentence as it thinks nght," is wider than those 
conferred bv Ss 423 and 439 Cr. P. C— 9 L 

n.G0{F.B.). 

286. ElTcct of loss of record.— “The loss of a 
record after conviction is no ground for lh<’ 
acqnittal of the accitscd, for the logical con- 
clnsion from such an argument would be that in 
the event of a Iwholesile destruction of reeonls 
by fire or earthijaake, all acensed persons whose 
records had been lost and who sought relief in 
appeal or revision would be entitled to aei|uitfal. 

. There is no aathoritv in law fur such a proposi. 
tion.” — Per Mvllicl J. in IS Cr. 737 (Pat) 
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L Sec. 


440> ^*0 party lias any right to be heard either personally or by pleader before any Coart 
Optional with Court to hear parties, when exercising its powers of revision : 

Provided that, the Coart may, if it thinks fit, n hen exercising snch powers, hear any party either 
personally or by pleader, and that nothing in this section shall be deemed to affect section 439, 
snb-section (2). 

Ifotes. 


1. S. 440 does not contemplate ex parte 
hearing in cases of revision of orders of 
discharge. — Sec. 437 does not compel the issue 
of notice to tho acctzsed. Thero is abundant 
aathoritj however, that where a man has been 
discharged after full enquiry by a competent 
Court, a Revisional Court will exercise a proper 
discretion in allowing him an opportunity of 
showing cause, before directing the case against 
him to be reopened. No such fx ■parie bearing 
against an order of discharge is contemplated by 
S, 440 Cr. P. C., it being contrary to principles of 
common fairness — 8 Bur. T. 133 s 11 C.N. 316. 

[IfOte.^As a matter of strict law, the accused is 
not entitled to be heard by the District Magistrate 
before an order for further enquiry is made by 
the latter.— 10 C. 268 s 16 C. 60S (P. B.). 

2. Scope of the rule.— The rule enacted by 
S. 440 is tho general rule provided by the Legis* 
laturc and it must be taVen to he a legislative 
recisiou of tho general principle that persons are 
entitled to bo heard before any order affecting 
them to their prejudice can be made.— 10 C. 208. 

0, In reference proceedlnge.— In a reference 
under S 290 (s^S), a counsel is not entitled to 
appear under the Code— [I B. Wj. A private 
prosecutor cannot bo allowed to appear on a 
reference to tho High Court under S 434 Cr P. C. 
(*=8. 438). If he is heard at all, ho cao be beard 
only by tho permission of tho Court. [6B. L. 
(spps) 40| 5 B. L. (appx) 70 ]. 

4. Power to dispose of a rulo without 
hearing counsel should bo used with 
discretion. — The Court may, under 8 440 
Criminal Froccdoro Code, determino the questions 
raised, without hearing counsel or pleader on 


either side, but ivlicrc it has not done so, bat 

merely disposed of the case in default pf 

ance, the Court has power to restore the case ana 
hear ami determine it. [10 C. J, 60j Bntia 
matters of importance, the High Court 
though it nets as a Court of Kefcrence and 
revision, always hears counsel. — [19 C. 3S0j. 

6. S. 440 does not apply to application 
under S. 105 (6).— An application under 
S 193 (G) ought not to be summarily rejected 
without giving the applicant a reasonable oppor- 
tnnity of being heard in support of the^saw 

S. 440 does not apply to such a case -"I- C 
243- SeeSl C. 811. 

6. Difference between the appellate and 
the revisional jurisdiction.— As has been 
held in 12 B 377 "it is only in exceptional 


of the proceedings [ 2 B 664 ]. 

7. Oases in which High Court refused to 
hear oouneol.-in u M. 303 30J) tke J'"* 
Court declined to bear connsel who apf®®”" . 
eupport nil application to revise an order 
acqnittal. In 5 P. W. 1910 the DistnCt Maps- 
trate having refused to appoint a leg®*. ^, 1,1 
tioner to represent the Crown in revism°i 
Chief Court declined to hear him. “Ce a 
14 R 51. 


4A1. ^Vlieii tlie record of any proceeding; of any Presidency JIagistrato is called for Vy 

T» -r u. ' a . Ilicli Court under section 435, the ilagi.strate may submit ' 

ot SToon'a. J hrrdreS to bJ era? ‘I" Jj'™"’ etnlcmcnl Betting forth tile grounde of hit tl™;™ . 
fidered by High Court. Or order and any facts which he tliinks material to tnc ^ 

and tlic Court shall consider snch statement before ovei'-r^bn^ 
or setting aside t lie said decision or ortlcr. 


1 . 


Notes. 

Scopo of tho Section.— Merc omission by 
a Slsgiitrato to record his reasons, before referring 
a case under S 202, for inquiry by the police, 2, 
nnd for dismlssiug a coHiplniiit under R. 203, is 
nn irrerularitv. Beit a statement fUcil under 
S. 4tl Cr. I’, C. supplies tho omision 8o after 
filing t.f such a statement, there is really no 


omission calling for the interforenco of the Hi^l* 
Court.— 5 M. T. 79. .. ^ 

The atatomont as against 

;d bv 5 Presidency ® 


statement submitted by n Presidency „ 

under S.4H. must bo regarded ns a eompte''®; 
of the record nnd possesses a conclusi' 
ns against afTidavits — 12 B. 377 


, eharocK^'’ 


442. bi'U a cii>‘c is rcsisfd under this Chanter liy thu High Conrt, it ulnll, in iniuiiier Iwro'"' 
ItiKh Coart’s order to l-e crrtifii-"l lx.'ferc pro\ id«i liy sccliim 425, certify its decision or onh'f 
to tower Court or Mseistrste. tlm Ooort by which tli« tindiiig, Beiitciiee or order revi^t’d 
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recorded or parsed, and tlio Court or Mni*istrAto to wliich tlie decision or ortlcr is so corti6ed 
sliall there upon make such onlera as arc conformable to the decision so certified ; and, if necessary 
the record shall bo amended in acconlanco therewith. 


Notos. 


Scope of the Section.— Tho provlaions of the 
soction do not enable a High Court to certify to 
it«etf It is therefore clear that the High Court 
cannot revise tho judgment and sentence p&aacd 
by a single Judge as a Court of original criminal 
jurisdiction — IP. R. 1009. 

Procedure. — The result of orery application 


for revision of a sentence under which tho appli- 
cant is in confinement shall bo notified, direct to 
tho oftcer in charge of tho jail In which tho appli- 
cant IS confined, by tho Court from whoso order 
tho application for revision was preferred.— 
C.P.Cr.Cir. Pt II no,47i Bomb BI. Cir. pp 60-6 1 


PART VIII. 

SPECIAL PROCEEDINGS. 


CHAPTER XXXIil. 


Criiiival Proceedings against 

General Notes on 

1. LeeiBlative History of tho Chapter.— 
Altnongh the old East India Company had power 
under the Charters of Charles II to make laws 
affecting British.born subjects, yet this power 
ceased in 1709 A D , when its Charters were 
surrendered to Queen Anno. From that date 
down to the passing of tho 3rd and 4th Will IV. 
c 123 (with tho otccption of a limited power of 
legislating as regards tho local limits of the 
Presidency town), no authority expressly granting 
power to the East India company or tho Indian 
Government to legislate for British.born sub. 
jects, can bo found With tho exception of oRen. 
ces made punishable by tbe Sard Geo III, e 
155 R 105 by Justices of tho Feaco, tho Recorder’s 
Court had, by virtne of the 37th Geo III c 143 
S. 10, exclusive criminal jurisdiction over British 
bom subjects throughout the (Bombay) Presi- 
dency. — [7 B. H C] Tho jurisdiction of a Magis. 
trato (also a jastico of tho peace) was governed 
and limited by 53rd Geo HI. C 155, S 175 and 
Act VII. of 1S53 [0 n. H 14] A Cantonment 
Magistrate had no jurisdiction to try a European 
British subject for an offence under 6 48 of the 
Police Act (Act XXIV of 1809) [5M.n.(app) 

XXV] It was held by Iforjpan and Seton-fiTarr 
JJ in 3 W. It C4 that tho High Court as a Court 
of Revision nnder S. 4Gt Cr. P. C had no jnria. 
diction over European British subjects in crimi. 
nal cases. Tho Criminal Procednro Code (.Act 
XXV. of 1801) however, was held to be applicable 
to tho trial of European British subjects — (See 
10 P. R. 1871 and St. 323, 320 and 34<I of that 
Act ] Tho special provisions with reganl to such 
trials however was for the first time clearly and 
elaborately ineorponited in the Code of 1873 


Ecropeavs and Americans. 

Chapter XXXIII. 

(Act X of 1872) vide SectioDB 72to8t U was 
held in 33 W. R 64 that the provisions in the 
‘new’ CFO. (Code of 1872) giving Juriadietion 
to Mogistrates over European British Bubjeots 
do not como within the words in the 24 and 25 
Vio c. 47 S 22 “affecting tho provisions of any 
Act.” “No Magistmto who is not a justice of tho 
peace and also a European British Sahjcct has 
jurisdiction to enquire into a complaint and try 
a charge under Act I of 1859, against a European 
British Subject [7 M. H Cappx) xxxii 4 M. II. 
(appx) zziii] It is worthy of note that under 
the Code of 1872, an European or American not 
being an Eotopean British subject bad an absolute 
right to be tried by a Jury. Ko each right is 
recognised by the present Code. (See 8. 403). 

2. Object of the Chapter.— (l) Chapter XXXIII 
lays down tho special rights and privileges of 
European British Snbjects An European British 
Subject when tried by a District Magistrate, 
enjoys the following privileges — Firsfly, that the 
Magistrate's powers of pnmshmcnt are restricted 
and, secondly, that the accused can claim trial 
by jujj.-^ A, 397. 

(3) Cnminal proceedings against European British 
snbjects are regulated by Chapter XXXIII 
Criminal Procedure Code, and provision is made 
in that Chapter for tbe tribunal before which a 
person answering that description can be tried 
and as to tbe sentences that may bo passed. 
[37 C. 467] 

3. Application of the Chapter.— This Chapter 
only bars on enquiry or (ruil by a Magistrate other 
than a Magistrate who]ii a Justice of the Peace 
etc. — (See S 443] A Magistrato anthoriaei] to 
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[Sec. 


take co"niMnce ot complnnt<i can take co^ni- 
zance of n complaint agTimst an llnropean Bntisli 
Subject and summon him. He may dismiss the 
complaint under S. 203 Cr P. C. hut he cannot 
trr The ca'c— [10 C. N. ccl. ] 

4. Offences committed by European British 
Subjects in Indian foreign temtory.— 
A European British snbj'ect is liable to be tried 
in the Hi"h Court of Bombay for an offence 
against the Penal Code committed in the tert«- 
tories of a Native prince in alliance with Gorern- 
Bient — [8 B. II. P2] Similarly although the 
Civil and Military station of Bangalore is not 
British territory, bnt a part of the Mysore state, 
a European British subject charged with offences 
punishable under the Penal Code, is subject to 
the jurisdiction of the Madras Hipb Court (2 
Jf. H 4W : 26 M. (KIT • 12 M 39 : 5 M 33] Under 
Statute 2S and 29 Tic c 15 and Notification No 
ITS J of 23rd Sept. 1874, the High Conrt of 
Bombay lias jnri'diction to decide whether an I 
accused person, an European British Subject 
residing at the Residency Baiats, Uyderabad, is 
an European British subject and al«o to decide 
whether the accused has waived his privilege to 
he dealt with as such and whit is the legal effect 
of such waiver, if any. [5 B. R 869 - P B 333 ] 

5. Definition of “European.”— The word 
“European” in S. 431 means a person born in 
Earope — [l(i A. 

e. “European” as defined by the European 
Vagrancy Act (IX of 1874.)— in this Act i 
•‘Person of European extraction” ioclndes. — I 
(c) Persons born in Europe, .tmcnca, the West 
Indies, Aostralia, Tasmania, New Zealand, Natil 
or the Cape Colony ; (0 the sons and grandsons 
of such persons :* bat does not incladc persons 
cowmonlv called Eurasians or >iast Indians. 
[S 3) 

7. Broof of Nationality.— (0 Wicre a prisoner 
pleaded that he was a British.born subject and 
that he ought therefore to be tried before the 
High Court, nod nhere the evidence showed tb.at 
the prisoner was the legitimate grandson of a 
person said to have been a serjennt in the service 
of the King or of the E-ast India Company 
nod there Was no sufficient evidence to establish 
a valid niirriaffe between that graodfatbev and 
a native Christian woman through whom he 
traced his descent and there were also doubts 
about the nationality of tbe said grandfather. 
Arid that there was no evidence to show that 
the prisoner was a British born snhject.— 2 Weir 
11=0 5I.n.7-5'Tl2Il.oCl. 

(2) Tlie mere fact that the accused, the son of an 
Indian lubjoet of His Majesty was born at 
Const-snlinopl**, does not make him an ‘‘European 
British .Subject,” when it is not proved that tho 
accnseil or hii father or his grandfather was 
domiciled in the Cniti'd Kingdom nr in any of 
the I.aropran, ,\meriei»n or Auttralmn colonic* or ^ 
l-.sww.ions cf Ills MbJosIt— G P. 11, 1012 ■ 

8. Duty of Magistrates.— m.ere a pica of being I 
a rarepeao linti-h hahject is raised by the ac- i 
0.i. yingiitrntc Is iHiund to enioire into 
and drierniine lijit plea —[3 N p. IgSs 4 A. Ill] 
Wl..tber or lint an accused ii a ruroj-'-sn British 


Subject is a matter of fact to be detertniari 
judicially bv the Conrt, on the eriilence. in the 
event of the prisoner raising that question —[10 
M". E. Q-. See C W R. 13] A Magistrate is not 
bound to a«k an accused person categorirall.v 
whether he claims Lis right as a Enropeia 
Bntisn Subject nor to explain to limLisnght 
as snch'*[5 P. R 1885]. But as a matter of 
practice, where either the name or the personal 


accused is a European British Subject, he tiiM't tr 
in/ormeil of his right under the law to be tried 
.according to the prooednre laid down for the 
trial of Enropcan British subjects. An emi-sios 
to do to tifi'nfe# the trial — [18. C. N. 3So ] 

9. Condition precedent to special procee- 
dings under Chapter XXXIII.— if 

accused wishes to .avail himself of the provisions 
of this Chapter, he is bound to make a claim ana 
to establish it. [12 B. 561; 6 P. I‘-_ 
Failure to make a claim amounts to a relinqwt- 
ment of the alleged right to be dealt with as a® 
European or an European British Sob]«t- 
[6 P. R. 1912] 

10. The Jaw as to waiver of the special 
rights.— If nn European British SoW«t 
not claim to be dealt with as such before m 
Jlagistmte before whom be is tried or coa 
mitted, Le shall he deemed to have ’paired m* 

f ririlege as such European British Sabje^ 
G C S3 6P. R. 1912: See 12 B 661 1 1| V. » 
1878 ! 16 if. SOS ! 7 N. 03 ] In that cs«e he wi i 
low All the benefit of the special procedure a 
Chapter X.XXIII [1C if. 30S s 12 B 601 ’ 

A 397: 5 P. R, 1885]. But ft waiver is hoc 
irrevocable. If tho withdrawal of the waiver i 
made promptly i e , shortly after it has been ma . 
and if Enbst.antially nothing has been 
the interval on tlio abandonment of the P*’*,’? 
tbe withdrawal of tho waiver should be allows 
[1 P. R 190S- 21 A 511]. See also ^ote^l> * 
under S 44.3 infru 

11. Chapter XXXIII in relation to Mis- 
cellaneous Proceedings.— The 
“enquire into and try any charge" In S. 444 
the Codo of CnminnI Procedure ap|>liea to P*'®!, ' 

dings under S. 107 Cr. P. C. [36 C 103]. Tbe 

provisions of S. 451 however do not apply to 
proceedings under Chapter VIII (S. 108) n® t 
are limited to trials only. [4 Bur 64J 
Magistrate proceeding under S. 107 Cr. t* 
against a European British Subject has 
to commit him to the Court of Sessions. [i b- 

12. Upper Burmo. — The provisions of S ® j,'j 
and (b) of the I.owcr Burma Courts Act lUW ' 
not mean that all commitments that are T” , '"'.t, 
European Bn'lish Suhj'eots mast ho made lo ■ 
Chief Court of Lower Burma, but that ^ 
under the Cr. P. Code, a commitment is ^ 

High Court, it IS to be made to the Chl®f . 

of Ixiwcr Barms. The power fotrytheca*e 
to commit to a Sessions Court is not taken 
from Magistrates The fact that an 
Bntish bubjoct claims in Upper Burma to 
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tried by jury docs not ill itself form n ground for 
commitment to tlie Cliiet Court. Tlie commit* 
ment in tho case cither should not hare been 
made at all or should hare been rondo lo n Oonrt 
of Sessions S 417 (0-~l b 11. 15H. 

13. Sindh. — The definition in S. t must be rend 
with reference to the “special proecedinRs '' 
npainst European British Subjects contemplated 
by Chapter XXXIII and not with reference to 
proceedings generally aejainst Europeans, inclnding 
proceedings in which they iiairo their rights 
under that Chapter If thereforo in any particular 
case, the special rules contained in Chapter 
XXXIII ceases to hare any application, tbo 
definition of " High Court" in S. 4 (i) ceases to 
hare any application to such a case. The defini- 
tion in the latter part of S 4 (i) then prcrails; 
and the case falls within tho category of “other 
cases " to which that part of the definition applies 
If the ca«c is one tried in the ProTineo of Sind, 
the High Conrt, in reference to the proceedings 
in it, would be the .‘'adar Court in Sind — 
12 B SGI. 

14. Nagpur. — The jurisdiction of the Jodicial 
Comtni«aioncrs’ Court at Xagpiir, not being a 


High Court within S 4 (j) Criminal Procedure 
Code, is not ousted, unless and until, tho accused 
have ilcfinitely claimed to bo tried ns European 
BntiJb Subjects, and tJiat Court c.m cverciso its 
powers of rerision in tho case.— 7 N. 01. 

16. Special osceptions provided in tho 
Codo. — “ N’othing in Section 4-13 or S. 4-It shall 
be deemed to apply to proceedings under this 
Section" (S. 480 ). — See sub cl (2) of S 4S0 Cr. P. O. 
“The provisions of S 109 and 1 10 do not apply to 
European British Subjects in cases nhoro they 
- may be dealt with under the European V'ngrancy 
Act, 1874”— [S« S 111 Supra] 

16. Vagrants not entitled to special privi- 
leges. — “Any European British Subject who,upon 
the summary enquiry mentioned in S 5, has been 
determined to be a vagrant or who has been 
convicted nnder S 22 or S. 21, shall so long as 
he remains in India, be sabject, beyond the 
limits of the said towns, to the provisions of the 
Code of Criminal Procedure (other than tboso 
contained in Chapter VIII of the same Code) 
applicable to an European not beiny a Brtlith 
fiubject" — S 30 of the European Yogmney Act 
No IX of 1874 


443. 5^0 Jlagistrate, nnlc«i he is a Ju'itice of the Peace anti (e’ceept m tli© ea^se of a District 

Magistrates nho may inquire into Magistrate or Presidency Magistrate) unless he is a Jingistrate of 

and try charges against European Iict first class and an Enrope.an Bntisli subject, plmll inquire into 

British snbjects. or trj* any charge against an European British subject 

Notes. 


1. Jurisdiction of District Magistrate of 

Bangalore.— The District Magistrate of tho 
Civil and Military station Bangalore, has juris. 
diction to tabc cognizance of, and try offences 
committed by European British subjects m ac. 
cordance with tho provisious of the Cr Pro Code 
—34 M 34G. 

2. Jurisdiction of First class European 
Magistrates over European British sub 
jects.— “In innting the attention of llis llononr 
»ho Lieutenant (TOvemor to tho provisiona of Act 
III. of 1884 amending tho Code of Cnmmal Pro- 
cedure 18S2, 1 am directed to request that it 
may bo clearly pointed out to all District Blngis- 
tnitcB, th.at tho jurisdiction over European British 
subjects conferred by Ss 413 and 440 of the Code 
upon Magistrates of tho first-class, who are them- 
selves Jnstices of the Peace anil European British 
Subject*, lias in no respect been taken away by 
the amending -Act It i» oftnous/y <fe‘iraWe Inai, 
at far n« j>o«rl.l», charge* of the Ie«* hrinou* offenert 
brought aaninft Kiiroj^nn Bnti.h 8iilyfrtii shevM 

le di«pe»ecl o/ iinctrr three fcrlion* It is t>eliric<I 
that in mo«t districts, the District Magistrate will 
have little dithculty in arranging that this sbonid 
be done, and I am to request that llis Honour 
tlie Lieutenant Oovemor will issue such orders 
ns His Honour may think ndris.ab1e with this 
view.” — Letter fnan Coie-nment of In'tia So C3fS 
of /8s'l fa the Punjab CmvrnTnenf, 

3. Justice of tho Foaco who is not a Euro- 


pean British Subject.— A Magistrate who {a 
a Justice of the Peace, but not a European British 
Rubjoct has no jurisdiction, according to this sec- 
tion, to tty a European British subject, although 
the offenco is one under a spccml hw and ho 
may have jurisdiction under tho special procc- 
dare prescnbcil in that special l.-iw —7 M 11 
(nppi) ixxii 

4. When there is a rolinquishmont of tho 
special rights. — A person can relinquish his 
right to be dealt with as a European British sub. 
ject (S 454 Cr P Code) . and where a Magis- 
trale asked under R. 45-4 Cr P C. an accused 
person who was a European British subject who 
ther he claimed to be dealt with as a European 
British Sabject, CTplaining Ss 447 and 450, and 
where the accused did not claim the nght, held 
that he had relinquished his right — [37 C 4G7- 
0 C 83 12 n 6C1 IC M 308 2 Pat IS’. 79; 
7 N 01J See Sate So 10 under Hcaeral .Votes 
nnder Chapter VXXIII Supra] 

6, Provisions of S. 443 apply to proceodings 
under S. 107 Cr. P. C.— See Notes No. IJ 
aniler General notes iind»r Cb.aptcr XXXIII. 
Rupro Where a procceihng under S 107 Cr. P. 
C was instituted against a EaropeanI British 
anbject by a 3Iagistrato not competent to try a 
European Bnti«h Subject, on application to the 
High Court the proceeding was directed to bo 
transferred lo the file of a Magistrate competent 
to try him under R. 44-1 Cr, P. 0 — [13 C. N. I51] 
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COMAtITJIENT TO COURT OF SESSION AND HIGH COURT. 


[ See. 


444. Xn •Tndc'e pre^idin" in Court of Se^^ion, except tlie Se'ssion's .Tndse. eterci'e 

Sessions Jntl;je to he an European inrisdiction over an European British subject unless he himself 
British subject. Assistant Sessions is an European British subject ; and, if be is an A-ssistant Sessions 
Judge to have held office for three .Tndgc, unless he has held the ofiice of Assistant Sessions Jud^e 
years and to be specially Empowered ff,p least three years and has been specially empowered in this 
behalf by the Local Government 


445. Nothing in section 443 or section 444 shall prevent any JLigistrato from taking cogni7nnc'e 
Cognizance of offence committed by of an offence committed hy any European British subject in any 

European Britiah subject case in Tvhicli he could take cogmVance of a like offence if com- 
mitted by another person : • 

Provided that, if he issues any process for the purpose of compelling the appearance of .an Euro- 
pean British subject accused of an offence, .such process shall be made returnable before a Jfagistrate 
having jurisdiction to inquire into or try the case. 

446. Notwithstanding anything contained in section 32 or section 34, no Slagistrate other than 
Sentences winch may be p.as«cd by a District Magistrate or Presidency Magistrate shall pass ary 

provincial Magistrates. sentence on an Enrope.an Briti.sh .subject other than imprisonment 

for a term uhich may extend to three months, or fine which may extend to one thousand rupees, or 
both, and a District ^Magistrate shall not pass any .such .sentence other than imprisonment for a terra 
which may extend to six months, or fine which may extend to two thousand rupees, or botli. 


Noto. 

1. Powers of the District Magistrate of 

, " ~ ' ” a Notifications 

' and No 732. 

, ct Magistrate 

' , ingnlore, with 

reference to European British subjects, with all tho 
powers under the Code, of a District Magistrate 
"Of 6y Ih? *pce»al proiirfens applicable to 

Europenn Britiah Subjects. He has therefore 
power to try a European British Subject and 
sentence hint to a term not exceeilmg 2 years. 

[3$ If. RJ The term “ordioarr powers which 
may be conferred” in Notification No CSO-l.B has 


reference to S. SCCr. T. C. [34 M 343 E j- 
4 L \7. 403. 

2. Right of appeal in case of waiver.— Where 
the District Magistrate explained to the swosw 
the procedure which would be followed >* ‘"J 
‘ . .... - r — ^ean Untisn 

be tried by 

•• ver was to 

Heable, with 

the result that the oecased would have no rigbl 
of appeal to the High Court Ho should npr®* 
to the Court of Session.— 2 Pat W. 79 


447. ( 1 ) ‘When nn European British subject is accused of nn offence before ft Magistrate and 
iVhen commitment Is to be to Court such offence c.innot, in tbe opinion of such Magistrate, be ad®' 
of Session and when to High Court. quatcly punished by him, and is not punishable with death or 
with transportation for life, such iLigistrate shall, if he thinks that the accused ought to be 
committed, commit him to the Court of Session, or, in the c.aso of a Presidency Magistrate, to 
the nigh Court. 

(3) hen the offence which appears to liax’o been committed is punisli.'ible witli death 
or with transportation for life, the commitment shall be to tbe High Court 


does not oxcludo operation of 
S. 5140 .S»f/>j'rt.— There is nnlhinc in Chapter 
XXXIII of the Critti I'm Code which excJnde, 
tho application of R. a ir, „f the Ccxlo to Eoronean 
I.nti«h subjocts — 7 N. M 
2. OfTonco pi.nIa1.nW., .» — .1 


w -II -( A .S jlii. 

"^ould bo to tho High 
gourt.->Vh<-re in a ca.e of a trmre natuTr. 


(death resulting from Tiolence). comniitmont wa* 
made to the Court of Sosiion instead of to 
n. , « . . -. i«i(i not to 

in sofheasrs 

Cire<jiT'* 


4 . Sre Notes No. 12.] f i 
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419-461 ] 

5. Sonthal Porganas.— The Court of ft MftKistrato 
in the Sonthal i’crjrnnahs is, os regnnh tbo trial 
of nn European British Subject, iuhonlmate to 
the Iliprh Court. — 18 0 247. 

0. Judicial Commissioner of Mysore.—Thc 


JnillcJal Commissioner of Mysore has no jurisdic- 
tion, either as ft High Court or as ft Sessions 
Court over Europenn British Subjects, being 
Christians, when the commitment to his Court is 
made by a Justice of the Tcace — 5 M. 33 


448 Where any person eommittetl to the High Court under section 447 i.s cliarged with several 
Trial ot oBcnct. oi cm i., oltcuTO- at vtl.icU one is puni-table witli denti, or transportation 

and tho others aro not punishable for life and the others with a less punislimont, and the High 
•with death or trsmspoitation for life. Court considers that he should not he tried for the offence 
punishable. •« ith death or transportation, the High Court may nevertheless try him for the 
other offences. 


449. (f) Xotu ithstanding anything contained in section 31, no Court of Session shall pass 
Sentences which may bo p.isaed by OH any European Hrilish subject any sentence other than a sen- 
Court of Session. tcncc of imprisonment for a term which may extend to one year 

or fine, or both 

(2) If, at any time after the commitment and before signing judgment, the presiding Judge 
Procedure when Judge finds his thinks that the offence which appears to be proved, cannot bo 
powers inadcijtiate adequately punished by such a sentence, he shall record his 

opinion to that effect and transfer the case to the High Court. Such Judge may either himself 
hmd over, or direct the committing Itagistratc to bind over, the complainant and u itnesses to appear 
before tho High Court. 


Note. 

1, Resident's Court at Aden not controUod 
by S. 440 Cr. P. C.— The Resident at .\den, 
to whose Court a caso has been committed ooder 
S -U? cannot transfer it to the High Court of 
Bombay under S 4-40 of the Code, on tbo ground 
that the ftccuscd, bcini; a European British sub- 
ject, cannot be ndcr|uatcly puoished by him. The 


powers of the Court of Sessions conferred npon 
tho Resident by S 20 of the Aden Courts Act 
(Bomb Act II of ]?0t) aro not mcrsly such as 
aro defined in tbo Cr P C bat os arc provided 
by the Act itscU , and S W) of tbo Cr. P. 0. 
cannot affect those provisions —29 B. 676- 


450. (i) In trials ol European British subjecls before ft High Court or Court of Session, if 
Jury or assessors before High Court before the first juror is called and accepted, Or tho first assessor 
or Court of Session. 18 appointed, as tho case may be, anj’ sncli Ruhj'ect requires to 

be tried by a niitcd jury, the trial shall be by a jury of which not less than half the number shall 
be Europeans or Americans or both Europeans and Americans 

(2) When any such trial before a Court of Session would m tho ordinary course he 
with the aid of assessors, the European British subject accused, or, where there are several 
European British subjects, accused, all of them jointly, may', instead of claiming to be tried by 
a mived jury under snb-section (f), require that not less than half the number of the assessors 
shall be Europeans or Amenc.sus or both Kuropeaiib and .Vmericans 

451. (I) In trials of European British .subjects before a District Magistrate for any offence, 
Right of Europe.!!! Untisli aubject to any such subject may. iii a snmnions>case before he is heard in his 
cHim jury before District Magistrate, defence under section !i44, or in a ivurraiit-case before he enters on 
his defence under section 2oG, chimi that the trial shall be by a jury composed in manner prescribed 
by section 450 

(2) If a cl.iim is made under sub-section (i) in a summons-case at tho time when the 
Magistrate proceeds uuder section 24 1 to Iwrar the accusetl, or in a warranl-c-ise at the time when 
the Magistrate c.ills upon the accu«etl under section 250 to enter upon tlie defence, the Magistrata 

shall forthwith issue the necessary onlers for the trial Ly a jury as aforesaid. 

(J) If sucli a cbiui is made at an earlier stage of tlie proceedings, the Magistrate shall 
i-siic such onlers whcni-ier it appears to him from the evidence recorded that there will be a suffi- 
cient ca«c to go before a jury. 

(4) In eiery «ucli ca«e the Magistrate shall, notwitLsUmlnig anything rontained in 
section 212, befon.- issuing any orders a* aforesaid, frame a formal charge. 
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(o) The provisions of sections 211, 216, 217, 219 and 220 sliall, so far as may he, appl) 
for the purpose of securing' the attendance of the complainant, the accused and the •witnesses at 
every trial to he held under this section. 

(ff) The provisions of this Code relating to the procedure in a trial by jury before a Court 
of Session shall, as nearly as may he, apply to every trial under this section as if the District 
Magistrate were a Sessions Judge and the accused has been committed to this Court for trial 

(7) AllCouits may construe any of the provisions refen ed to in sub-section (o) or sub- 
section (6'), in so far as they are made applicable by tliose .sub-sections, with .such verbal alterations 
not affecting the substance as may be neeessaiy oi proper to adapt the same to the matter before 
them. 

(8) Nothing in tins section shall affect the power of the JIagistratc to commit an accused 
person for trial under Ecction 347 or section 447. 

(9) If an accused person claims to be tried by jury under this section and in the opinion 
Transfer to nnotlier Court m certain of the District Magistrate there is reason te believe that a jury 

c®ses. ■ composed in manner prescribed by section 450 cannot he consti- 

tuted for the trial hofoie himself, or cannot he so constituted without an amount of delay, expense 
or inconvenience which under the circumstances of the case would he unreasonable, he may, instead 
’’ ’* der this section, transfer the case for trial to such 

udge as the High Court may from time to time hy 
' the Local Goxernment. or by special order, direct. 

(10) When a case is transferred under this section to a Session-s Judge or District Magis- 
trate, he shall with all coiuenient speed try it xvith the same powers (including the power cl 
commitment) and accoiding to the same procedure as if he wore a District Magistrate acting under 
this section. 


Notes. 


S. I’51=S. 451 ami S. 431 R (ieS2) 


1. Meaning of "Europeans.”— TJioword “Euro- 
ponns" in S. 451 of tlic Code of Criminal Proce- 
dure means persons born m Europe —10 .\. 88 

2. Provisions of the Section imporativo.— 

Wliin proceedings liave readied the sta^ set 
forth in S, 4.51 Cr. P. C t c when a claim for 
jury lias boon duly made, the Pistrict Magistrate 
IS hound forthwith to proceed m tlio manner 
provided by the section. He cannot deprive the 
ncLiisod of his right tii ti trinl by jury by trans- 
ferrin" tho case tii another Court. — 2 P. U 16% 

3. Right to claim mixed jury is absolute.— 

If u Kurnpeun Uritish subject, before the first 


mixed jury IS absolute iiiid is not Hiibjiit to any 
nualification — 11 P. IS 18S1G 


Court when ho dis.iifroos with tho rerdlct of n 
jury.— 0 A. 420 : Sec 29 C. 12H. 

Claim to be tried by jury may h® “iJS 
at any time within tne 

jury, 

and 


callo.l for further cross cxaaunatiou. ho nsUd 
tliat bo mirflit be tried by jury, held that the mere 
fact that the accused before the trial 1'“'* J 
stated that he did not msli for a jury, di 
prevent him from nUering his mind . 

and claiminj: a jury mtliiu tho time nllowci 
S 451 (1)— 21 A. 511 • 1 P. R. 1908 
Disobedience of Government Notifica- 
tion makes tho trial a nullity.— Where 
Local (loicrnmcnt has ‘ssuecl a nolihcatmu,^ 


riiso Ih< hr Jury, ho xiiniiot claim to 1)0 tried with 
Iho iiiil of D liiixei] set of iKse^siirM All that he 
can ilnm is to !«• iru d l,jr u mixi d jurr.— H }» Jl 
IVSl 


6. Scope of subs (0).— The effo. t of cl 0, fl 451 
A. I'r P. C IS that (he District Mniristrntc has 
the »sme J..ivrf r» n« the S. ssions Judf-o tins under 
H rwi7 Cf P 0 of ri ferrinv' (»*• s to tlio lli^li 


trial IS n nullity. — 20 A. 211 

Magistrate’s powers not afTootod by 
waiver.—"! nm to draw your attention to ^ 
fact that notliing in .S 4'il A— tlio ncw 
declnnnt- the right of Kuropean British b'> 1 
t« claim a jury before the District Jlnv'istrn . 

nffecls tho poncTof the Hngistriito to dispose 

n case ns nt present, i-hriuld tho prisoner no 

maud jury, or ill any case t(i coniinit nii "ecu 
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person for trial umlcr S 347 or S 447 of the 
Code If the Magistrate at any stAgo of the 
proceedings thinks the case to be one for the Ses- 
sions Judge or High Court, he should stay further 
proceedings before himself and commit the ac- 
cused for trial. Letter no 0318 dated 27-2-*84 
from Secretary Coit. e/ Jnd. Tlomo Dept, to Secy 
to the Goicrnment of the Punjab. 


0. S. 451 does Hot apply to procoodings 
vtndor S. 108 Cr. P. C. — S 451 of tho Cnm 
I'ro Code applies only to trials, and an enquiry 
under S lOS (b) is not a trial. A Magistrate, 
who is a Kuropcan British subject and a Justice 
of tho Peace, is competent to hold an enquiry 
under S. lOS against a European British subject. 
— 4 Bur T. 84. 


452- In any case in whicli an Ilnropcan Britisli subject is accused jointly with a person not 
being an Kuropcan Uritisli subject, and sucli European British 
subject is conimittctl for trial before n High Court or Conrt of 
Session, such subject and person may be tried together, and the 
procedure on the tii.vl shall be the same as it would have been had the European British .subject 
been tried separately : 

Provided that, if the European Bristish subject requires under section 450 to be tried by a 

.... , ... mived jury or by a mixed set of assessors, and the person not 

when ^atITe may chim separate tnal « ^ . , , ,, , 

being an European British subject requires that he filmll be 

tried separately, the latter person .shall be Irietl separately in accordance nitli tbo provisions of 
Chapter XXIII, 


Trial of European British subject 
and Native jointly accused 


Kotes. 


Person not jointly charged cannot 
Olalm a Jury/— .V prisoner not boinga European 
British Subject, nlio is not charged jointly with a 
Enropcan British Subject, is not entitled, under 
the pronsions of the High Court’s Cnminal 
Procedure, (Act X of 1873) to be tried by a jury 
the majority of which shall not bo Europeans or 
Amoncans or both, this right only belongs to a 
European British Subject — 1 B 232 
Appeal- — A llntisb Subject but not a European 
British Subject, jointly tried iiitb a European 


Britiali Subject, i* not entitled under S 4-39, to 
appeal to the Higli Court on n conriction by the 
District Magistrate, the right of ajipeal to the 
High Coart being given only to Earopcan British 
Subjects— ]4B ICO 

3. Whore a European British Subject 
relinquishes bis claim— to be tried under 
Oiiaptcr XXXIIl, ins co-accused (not European 
British Subjects) cannot claim any right under 
tins section — 30 C 407 


453. (J) When liny person claims to be dealt uitbasan Enropcan British subject he shall 
st-atc the gronnds of such claim to tlie Jlngistiate before whom 
px'Tf-e o' ‘l-e 'nqoiry or trial , and aucl. 
Sfngistrnte shall inquire into the truth of such statement, and 
allow the person making it n reason.vble lime within which to prc\e that it is true, and shall then 
decide whether ho is or is not an European British subject and shall deal with him accordingly. 
If any such per-on is con> ictetl hy such 3Iagi«trate and appeals from such conviction, tlie hurdcii of 
proving that the Magistrate'.s said decision was wrong slmll lie upon him 

(3) When any such person is committed by the Magistrate for tml befoie the Court of 
Session, and such pcixm before such Conrt claims to be dealt with as nn European British subject, 
such Court shall, after such further inquiry, if any, as it thinks fit. decide whether he i« or is not 
nn European British subject and shall deal with him accordingly. If he is convicted hv such Court 
and appeals from such conviction, the bnnlen of proving that the Court's snJ decision was wrong 
shall lie upon him. 
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(3) When tbe Court before I'hicli any person is tried, decides tbal be is not an European 
Britisb subject, snch decision shall form a gronnd of appeal from the sentence or order passed in 
sneh trial. 


Notes. 

Magistrate bound to decide the ques- 
tion whether the accused is a European 
British Subject or not. — Where a Magistrate 
tried an accused person as being other than a 
European British Subject, notwithstanding the 
fact tliat the accused raised the plea. Mid convic- 
ted him without deciding the question, and 
sentenced him to a punishment which, if the 
accused was a European British Subject, the 
Siagistrntc had no right to award, the High Court 
remanded the case to tho Magistrate in order that 
he might decide in tho manner presenbed 
S. 83 {= S 453), whether the accused was or was 
not n European British Subject — } A. 141. 
Opportunity to plead. — An accused person 
ought to hare an opportunity of pleading that he 
IS a European British Subject, But the plea 


must bo raised and decided before the trial has 
been completed, for after the completion of the 
* trial, the Court is functus o^icio — [5 W. It. 83) 

3. Proof of European Extraction.— Note 
No 7, nnijcr “ General notes on Chapter XXXIII " 
Suprrt 

4. Procoduro when claim is made.— For 

this purpose the aecused should prodoce the 
evidence of a credible person who knows the 


person make such plea —0. H. 0. Oir. 5 of 6-5-’G f 


454. (f) I! an European British 'subject does not claim to be dealt with as such by the 

_ A , , A . , tralc before whom be is tried nr by whom he is committed, or di 

Failure to plead status a walrcr. , . , , . « j t . *i,n 

when such claim has been made before, and disallowed uji 

committing Jlagistrate, it is not again made before the Court to wliicli such subject is committed, 
ho shall ho hold to have relinquished bis right to be tlc.alt wit)i as such European British subject 
and shall not assert it in any sabsequent stage of the .same case- 

(5) Unless the ftfagistrate bus reason lobcHeto that any pei'&on brought before hmi 'S 
not an Euiopean British subject, the Magistrate shall ask such person whether ho is such n subject 
or not. 


1. EfToct of omission to ask tho accused— 
BUbs (2).— In 18 C. N. 3S5, it wos hejd by 
Jinum find Chnpnifin J J that an omission to 
inform llio accused, a European Bntiah Subject, 
of his right Under tlio law to bo tried ncconling to 
tlio procednre laid down in Chapter XXXIII 
vitiates the trial (Ja the other band, AkIiru nn4 
Tv'iyji J. J held in Ifi Cr. 010 (M.) that the 
omission to nsk tho nocii«cd if ho were ft European 
British Subject under S. W1 (2) Or. P. 0. h 


>t« 


2 . 


Application for revision is not a * subse- 
quont 8tagO.’-'.Vn application fM revision i 
not a tubsoquent BtftffO of tho e.ime case, 
the rnoaning of S 454 Cr. I’ C. It is a total j 
independent matter giiing n right of cppei'* v ** 

fiinwirior r-ourt indBnendcnllv of anr procecclings 

‘ upon the 


inuepenucns mavter gning n rigoi. i'* i-*- 
eujierior court independently of anyp 
necessarily Bubscqiient to or consequent 
hearing of the original c.ase. The Allan 


ibscqiient to or consequent upu“ 

hearing of the original c.ase. The Allahahatl i ic 
Court lias power ns n Court of Bevision, to 
fin order under B. 250 Cr. P. 0. made “ 

ComplAint who is a European Britisli 
(irresjicctiro of whether ho has ^ jp' 


(irresiicctiro of whether ho has madoncia 
J>c dealt Mith ns such) by tlio City Mogistrote oi 
I.iiclnow 2J Cr. 7t>7 (A) 


456. W lieru ft 

Trial ufi'Vr ih!« Clmjitcr cif 
ri'.t an Kurr.j«'nn llritiih »ubjrct. 


Mini is ?u>t ftti Eutxipcnii British Btibicot, is dealt with ns sncli pndor tl'i'' 

son Clmptcp aiul docs wit object, t!ic etic^uiry, commiltnenl, trial or 

aentcni’c (iw tlio ca«o mny bo) Klmll not, by mason of sticli dealing. 


Is- imnlid. 



457] 


I'UOCLDURE W»EN KUIlOPEiN CHARnRD AVITn NON-EUROPEAN. 


797 


456. Wlion luiy European EritiMi snlijoct is nnlftwfiilly detained m custody by any person, sncli 
European British .snbject or any person on his behalf may apply 
Ri^ht of European British BQbject un- to the High Conrt which would have jurisdiction o\er such 
Lawfully detained to npply for order to pjufQpean British suhiect in respect of any offence committed 
bo bron^lit before Hi^h Court ^ •* ^ . 

by him at the place avlierc he is detained or to which he 

would be entitled to appeal from any comiction for any such offence, for an order directing 
the person detainm" him to bring him before the High Court to abide such further order as it 
may pass. 

TTotes. 


1. S. 458 applies to European British 
Subjects only.— European British Subjects 
alone are entitled to apply under this accUon, 
when they are detained in custody and such 
detention is illcpnl. — 1 A 1 (E.B.) For others 
an application would be under S 401 i»/m 

[Note.— Tbe order which may be issued by the 
High Court under this section corresponds to the 
common law writ of llabea' Corpii*] 

2. Appeal against order of refusal by 
single Judge.— An application under S 456 
Cr r 0 or S. 401 Cr T C for relcaso from an 
alleged illegal custody may be mado to n single 
Judge exercising ordinary original Criminal 
jnrisdiction of tlio High Court An order refusing 
inch an application, not being an order made in 
any Criminal trial is a ‘ judgment ' within tbe 
meaning of cl 16 of the Letters Tatoot and is 
therefore appealable to the High Court.— 29 C 
286 (P. B.) 

3. Original and appellate criminal jurisdiction is 
exercised by the High Courts at Madras aod 
Bombay and for the Nortli-lVcstcrn Proeinces 
over European British subjects in outlying pro- 
TiDccs and places in British India as follows — 

High Court Places 

Madras Coorg 

The Upper Godarari District of the 
Contra! Pronnees (now part of the 
Chanda District, $ee Central Pro- 
rincca List of Ixical Rales and Orders) 
llnnibaT • The Nngpnr, Narbada and Chattis- 

garb Dirisions of the Central Pro- 
vinces 

The P.irgana of Manpur in Central 
India 


nigh Court Places. 

North-Western Oudli 

Provinces The Jubbnlpur Division of tho Central 

Provinces. 

The lino of railway, from -Allahabad 
to Jabbnlpur, and the lands nnd 
buildings appurtenant thereto, other 
than the station at Satna 

J7ie Cantonment of Jlorar (since ceded 
to the GxcaUor State— see Kotificatwn 
Ko. 2557-/ , dated the 20th July 1830, 
Gaxette of India, 1838, PI I, p. 453). 

Ajmer nnd British Merwara, 

[Sr# Notific-ation No. 1203, dated the 23rd September 
1874. Gazette of India, 1874, Ft I, p 484] 

Tho High Court at Fort William exercises original 
nnd appellate jurisdiction and has all tho func- 
tion* of a High Court under the Code In all 
criminal proceedings against Enropean British 
eubjccts and persons charged with European British 
eubjects m the Andaman and Nicobar Islands— 
»« Notification No 77, dated 15th Blarch 1878, 
Gnsette of India, 1878, Ft I, p 132 

Original and appellate jurisdiction is also exercised 
by the High Courts at Fort William, Madras and 
Bombay and for the North-Western Provinces 
over European British subjects, being Chnatians, 
resident in certain Native States, territories and 
ciuefships— see Notification No. 178-J, dated 
23rd September 1874, Gasette of India, 1874, 
Pt 1, p 485 No 215 J , dated 18th Decemher 
1874, Gazette of India 1874, Ft I, p 612. No 
1I9-J and No 120.J, dated 9th August 1875, 
Gazette of India, 1875, Ft I, p 40-1. 


457. Tlie llipli Court, if it think* fit, may, befoiy i'l'iujng sneh order, inquire, on afllda\it or 
otlicnvive, into the ground* on which it is applied for and grant 
Procedure on such application or Tefn«e «neh application; or it may issne the order in the 

fir«t instmee, nnd when the person applying for it is bronght 
l>cfore it, it may make sncli furtlicr order in the case ns it thinks fit, after such inquiry (if any) 
ns it thinks iioccss-iry 
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458. Tiie Higli Court may ^uch orders tlironghont the territories within the local limit? of 
Territories tiirouHiont which HikJi its appellate criminal ]nrisdiction, and snch other territories a? the 
Court maj' issue such onlci s. (lOvemor General in Council may direct. 


Notes. 


1. Local Jurisdiction of High Courts over 
European British Subjects.— S/v» Oovetn- 
menl of India (Ilomc Department! Notifieaiion. 
Xo. 1203 dated 23rcl September 1R74 

2. Jurisdiction of Bombay High Court 
over the Nizam’s Dominions. — The Crimi- 
nal Procedure Code apphes to the Court of the 
Judical Superintendent of Itailwnys in Hw 
Highness the Niram’s Dominions held at Sccun 
drabad. The Court is eubordinato to the High 
Court of Bombay mall Criminal matters relating 
to Kuropcan British Subjects, and the High Court 
must deal with such cases ns if they were cases 
arising in British India . — Per Sergeant C. J. 
[9. B 28S (P. B.) S See 0 B. 333}. By Notifica. 
tion Xo 178 J of 23rd September 1874, the High 
Ciiurt of Bombay has junsdiction to decide «hc. 
thcr nn accused residing at the Besidency Bazars, 


Hyderabad, is a European British Siihjcct [5 B E 
868} But neither tlio Criminal I’rocpchire CoJe 
nor any other law in force in British India, 
confers on the High Court of Bombay nn appel- 
late Criminal jurisdiction over persons, vnl 
European British Subjects, conricted in the 
territories of the Nizam [ 14 B. ICO ] 

3. Jurisdiction of Madras High Court over 
Mysore.— Inasmuch as the High Court of 
Madras has been duly constituted a Court of 
Original Criminal jurisdiction to take cogniunco 
of offences committed by European Ilritish 
Subjects (being Christians), it may be that in th« 
absence of any special direction, a eommitmeDk 

to the High Court of such person charged with 

an offence not punishable with death or tmns- 
portation for life, committed In Mysore Prorince, 
would he o good commitment. — 5 M. 33 


459. (f ) Unless tliore is something repngnant in the context, all enactments heretofore or 
Applic.l.on ol Act. coeferrinj! jnri.. I'efmtler made by the Governor General in Ooimcil, which confer 
diction on Jtogistratos or Courts of on Magistrates or on the Court of Session, jurisdiction ove>' 
offences, .shall be deemed to apply to European Britisli subjectSi 
nlfhougli such persons arc not expressly referred to therein. 

(2) Nothing in this section shall be deemed to authorize any Court to ovccccl the limits 
prescribed by this Clmptcf as to the amount of punishment which it may inflict on an Europe.^ 
British subject or to confer jurisdiction on any Magistrate or any Judge pre.siding in n Court of 
Session, not being a Justice of the I’cace. 


Note. 


1. Quaere. — Whether Local Lcgi«Htnrc bis the I tion foi an nffenco newly created by them«“ 

power to render Knropean British Subjects I 5 HI. II. 277 . Sec 7 Jl, ll. (ippz) axsii. 

punishable by a Jlngistratc on a Biimmary conne- I 

460. In ctory ease triable by jury or with the aid of asses<iors, In wliich an European (not lieinff 
Jnry for trial of Eiiropnans or an Eoropeaii British sahject) or an American is the nccn«ctl 

Amerienns. person, or one of the accused persons, not loss than half the 

iinmbor of jurors or nssccsoi-s, shall, if practicable, and if such Euixipean or American .so claim®, be 
Knropcaiw or Americans, 

481. Wlieiioxcr nn Eunipean or American is clmrgctl before the Court of Session jointly nhh 
Jury wi.rn Kiin-pesn or American pcrsoii not an European or American and in complinnco with a 

fl,»rgfd joint!} *rit!i one of niiotlicr claim made nnilor section '100 is ti icd by a jury or uitli tlio aid 
of a set of assessors, of which at least onedialf consists of Europeans 
fiti'l Aitu ricaiis, the latter person nhnll, if he so claims, !» Iricil separately. 
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452. (J) W!ien a tiial is to he held before the Conit of Se‘.‘.ic>ii in wlu'ch the acensed person, or 
Siimmonins and cmimndlii.K juror- uiif ut t!ic irccn-erl pciMniu, iu mtillfcl to lio Iric.I liy n jury 
under section 450, 451 or -JGO. ronstituietl under tlic pnivWoiis of section 450 or section 4G0, or 

before the Court of a District ilagistatc or Sessions Jndije proceeding under section 451, the Court 
shall, three days at least before the day fitwl for holding such trial, cause to he summoned, in tho 
manner hereinbefore prescribed, as many Kuropean and American jurors ns are required for the 
trial. 

(2) The Court shall al«o. at the same time, in like nmnner, cause to ho .summoned tlie 
same number of other persons named ii^ the revised list unless such number of such other persons 
has heen already summoned for trials hy jurj' at that session. 

(3) From the whole number of persons relnmc<l the jurors who are to constitute the jury 
shall he chosen hy lot in the manner prescribed in section 27C, until a jury containing the proper 
number of Europeans or Americans, or a number approaching thereto ns nearly ns practi'’ahle, has 
heen oiitained • 

Provided that, in any case in which the proper number of Europeans and Americans cannot 
otherwise bo obtained, tho Court may, in its discretion for the purpose of constituting the jury, 
summon any person esclnded from the list on the ground of his lajing exempted under section 320, 
463. Criminal proceedings against European British subjects Europeans not being European 
Conduct of ctitmnol proccediass British subjects, and Americans before the Court of Session and 
against European British subjects, etc High Court, shall, except as otherwise expressly provided, ho 
conducted according to the provisions of this Code. 


CHAPTER XXXIV 

L''NSTIf' 


464. (7) When a Magistrate holding an inquiry ora (rial has reason to belieie tliat the aernsed 
Procedure in case of accused being i"* of nnsonnd mmd and consequently incapable of making his 
lunatic. (Icfcnrc. the Magistrate shall inquire into the fact of such 

nnsoundness. and shall cause such person to Ik* examined lij tlio Cii il .Surgeon of the district or such 
other medical ofllccr ns the Local Goiemment directs, and thereupon shall examine such Surgeon 
or other officer ns a witness, and shall reduce the e\.imin)itioii to writing 

(2) If such Magistrate is of opinion that the acouseil is of uii-<mnd mind and consequently 
incnp.ible of making Ins ilcfeiice. he shall postpone further proceedings in the ca«c 
l‘roposer7 (Tinrrifhiirnfit fo ffic serf foil. — In section 404 ofUie isaid Coie^ 

(■) After *ab section (!) the followinc sab section shall Im* inserted, namelr — 

"f/nj Pending socli examination and intiuirr, the Magistrate maj deal with the accu'cd in ncconlanec with the 
proriaiona of section 4<V) " 

("iiJ In sub-section ("JJ, .after the noni “he” the wor4a “•hall rcconl a finding to that effect and’’ shall |,o 
inserted. 

Notes. 


1, Magistrato cannot acquit tho accused. 
—It IS not the Im^ineas of the Man<tra1e t« 
determine under this Section whether the aocase.! 
was in«ane at the time of eommittinjj the 


offeoce He has to find whether the aeccscl [« 
of oa»«>nnd mmd at the time the en.|Biry or the 
trul i» being held, llnce he comes to the latter 
roaclu'ion, he mast hold his hinds and postpone 
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rnocEDunr. in’ nir.ii ajjd sk‘><5jo\’s court. 


[ Sec 


furflicT iin'CcoilniKs llf rinnot inococtl to try 
anil till- atcii'fil, Imt pin** onlers 

muUi Ss W>1 and 40(i Cr 1’ O (00) A X. 47 
( SJ) A N 1 015 : .1 IV. 11 57 • 4 W K 70 fi W U 
Al !MV K 23 10 U-. 11 .17 (‘)2.UI5) U B 1.50) 
“Where the Mn^jiiitrato ji «>f opinion that the 
licensed is of iinsnund mind nnd therefore in 
capible nf makinsj Ins defence, lie cannot legnlly 
iicc|iut him He is hnmid to postpone farther 
proccccli)i;;s in the ca«c nnd cither release him 
on bail or I eport the case to the (iorcmnient ” 
[2 WcirSSl Sr,- 1 W II II . 11 jr. T. 21). 

2. Magistrate cannot act on his own 

responsibility. — A Mai’isti.ilo cannot consijfn 
a lunatic to an asylum or a jail on his own meie 
unprofessional opinion. lie must haw before 
him the iteliheinte I'f n mfilirol oglrn 

le'luie'} to i'utin'i—\ Bur 87 

3. Mere written certificate of medical 
officer not sufficient. — A more written certi- 
hcato of a medical olllecr that a prisoner is of 
unsound mind, and incapable of making his 
defence, is not snfticicnt cndonco of the prisoner’s 
losanitr 7 ho medical ofTiCcr should be called as 
a witness nnd bo personally and carefollr era- 
mined — ^ W R 23-2 Weir 5^ • Sfc 1 .<5. S’i 
2 Weir 5^2 

4. Procedure where medical opinion is not 
decisive.— Where the cndcncc of the Medic.al 
oKicer cannot he considered as decisire on the 


6. When the enquiry is to bo made.— Where 
a charge of an oflenco to wrhich Ch. XVIII 
Or. r, 0 relates, is made loforo a Magistrate he 
ought in the first place to make an enf|uiry mio 
tho tmth of the charge : it !s only when he is 
satisfied after such cntpiiry that there is prona 
/iei« case against the accused, that he can make 
an cn<iuiry prescribed bj S. 40t Cr. V 0 into the 
ijucstiun of the nnaowndwesa of the mmd of the 
aeensed.— 11 I', n. 1881 


6. Object of S. 484 Cr. P. C.— The pronsi. n r 
S 404 Cr P. C cintaiiil) fontaiiisnssomul'.ui- 
.IS appeals to be sound liw, foi tlio I.rgishtiir 
can never liaic intended that n person pIioiiKII 
liable to bo ticati’d as n lunatic bj the evecntii 
(.lovcrnment on the rcpoit nf a irimiml coui 
after .a summary inquiry into the state of hi 
mind alone, mciely because some body has cho'c 
to make a charge against him, pos«ibli a ground 
less charge behire a Mni:i«trate — Pa Plmcikri. 
in 11 P. n 1684 

7. Distinction between unusual conduc 
and insanity.— Wiioc the cndcnce of a pie 
of insanity consisted of (a) a Civil S'ltgean 

evidence tliat the prisoner ivns a person of w«a 

intellect {!>) the fact that the accused’s condai 
from sometime before the trial had been unnsn' 
and (c) the fact that tlie prisoner's father 
insane, IicZd, that these facts taken togetlier t1i 
notjiistifi the conclusion that tho accused was 
person of unsonnd mind — See Rat 10. 

8. The test.— If on examination, an accused perso 
appears to be insane and itnahle tounderstan 
questions and to retom intelligible replies, th 
Magistrate should not proceed under Ss 4C4 as 
4C6 Cr. F. C. and not under P 341 ffapin. [Bui 

0. Postponement should be 

postponement contemplated by thi* section (s t 
be sine die, and as postponement is caused ti 
circumstances orer which tho _ Coart _ has a 
control, cases postponed under this section ms 
be excinded In preparing tho annual sUteinei' 
of the average duration of cases m the Orimini 
Court -Ondh No 70 of 18CS 
10. Medical officer to whom roforonoe Is t 
be made. 

Bombay City.— The Pohcc Surgeon— 

Golf naz 1R77 p 339. 

Madras City. — The officer In medical chaige c 
the PenitentiaTy [ ft. St. 0 Gar , 2CMh \usu' 
1878, rt. T, p. 474] 


465 . (/) If any person commhtcil for tniil before a Court nf Session nr n Iligli Cntnt appp-'^’' 

. ... , to the Court at In'! trial tn be nf unsound mind nnd c on«eqii^''*^'’ 

rroccdurc in case or person committed , ... jt „ 

before Court of Se«.«ion or High Court incapable of makiii" bis defence, the jury or the Court witli* 
l>cing lunatic. nssestiors, shall, in the first instniifc, ti^' the fact of snrh 

unsdiindnes-. aiid incftp-iritj', and if satisfied of the fact, shall pass judgment a£Conlingly> 
theronpnii tin* trial shall be piostponed. 

(2) Till' trial of the fact of the iiiisoniidncss of mind and incap.aeity of the ncfu^ed shall I'e 
deeiiuil to be part of Ili^ trial before the Court. 


J*rf«;>oved amciuliiicttfn to thr serf/oH.— In sub-acetion (t) of section 465 of the said Code. 
wonls “and if satialicd of the fnct, shall pnas jniigment Accordingly and thereupon the trinl shall be po’tponei , 
following wordi .ball be siib.titTitc.l, mmeU • 

ami if tbc liiry nr Cnnrt !• sati.fiisl of (ho fact, the Judge shall record n finding fo f/i<i( c/eef, and .ball pe’lr"” 
fiinbcf proco.*, lings in (bo ca.i- and the jury, if iina. shall be disrhn«;od •’ 


1. The fts to unsoundnoss of mlad | 

should bo tried first.— fUamg rrganl to the | 


provision* of R 125 of (bo Coilc of 1872 ( 
wbcrc an accused person at bl« trial appear 
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tlie Sessions Jml^'c to be of unsound mind, tlio 
fact of 8ucb unsonndness must be tried b} the 
jun and not b5 the Sessions Jud^e personally — 
[lO’ B. L (.\p)'lO See 13 H. L (ap) 20: 1 D It 
33] The issue is a prelimicaiy issue 
and must first bo submitted to the jury. 
[19 iV R 4'. 10 W. R 37 {'82) A N 10b] 
Where a prisoner appears to bo of nnsonnd 
mind, the Sessions Court should cni)Utro into tlio 
fact of un’oundness before calling on him to j 
«tand his trial [(05) A N. 2] A Sessions Jml^ > 
has no power to stai proceedings and to direct 
an eni)uiry into tho state of an accused jicrson's 
mind, becansc it appears to him tobc “problematic’* 
nhether the acensed is capable of making a 
defence. In such cases, the proper procedure to 
be followed is pronded for in S 465 [2 Weir 

' 137 SceSWR. 57] 

2. Doubtful eases. — Where a Sessions Judge 
had cxpre8*ed the opinion that "the accus^ 
without being actually insane, so as not to be 
aware of what he was doing, nppe.ired to be 
decidedl.i a man of weak intcUect," the Chief 
Conrt on appeal, remanded the ease for an en> 
nuiry under this section before retrial on the 
charge of murder —54 V U. 1900 See 2 W. 11. 53 

3. In cases tried with the aid of assessors. 
Where it is doubtful as to whether the accoseil 
IS or IS not of unsound mind, the fact whether 
at the time when be pleads, the aceused is 
capable of making hts defence, should first be 
tried with the aid of assessors. If as tho result of 
such trial, tho Conrt is satished that the acc»8e<l 
IS capable of making his defence, the trial shall 
proceed upon the charge on which the accused 
stands committed [13 A. J 2.19: ('05) A. N* 2 
1 U 11.33 19 W n 20] 

4. Scope of subs (2).— “Subs 2 of s. 465, 
provides that the trial of tho fact of the unsound- 
ness of mind and incapacity of the accused shall 


accused 8 guilt were regarded by the I^egisbiure 
as one trnl Wo think that the sub-section was 
merely an enabling enactment giving the Conrt, 
if any, which ihonld sub<ei|ucntl> try the acensed, 
power to take into eonaidcration the earlier 
proceedings as if they were part of the record In 
the trial without the necessity of format proof 
It was contended however, that subjection (J) 
makes it necessary to regnnl the preliminary 
emiuiry and the subseipicnt trial as one for all 
piiri'oses, with the con«ec]uenee that the jtfrromnel 
«'f the Court must remnii llimugliout ns nriginslly 
const it ntetl We are ulishle to accept the i lew/'— 
fVi Jfdier J. an.! «n.l 

J J. in 3 Vnt J •JOl (P. B.) 

5. Omission to decide tho issue yitiates 
tho trial.—" We notice that eounscl who 
repre«enteJ the aecn«eil at the Sessions trial • • 

invited the attention of the Court to the fict tliat 
the neeti«ed sei-nicl to lie ines|vible if making 
n I'n'iHT defend', at any nite to tlia estent tlat 
the lesmeil eonii*el was nnshle to obtain anv 
instruction* from him. I'nder these cirettnistsnna 


wc arc of opinion that tlic pnirisions of S lt'>5 


accused person, ns he stood bcfoie him, was of 
unsound mind and conscr|ncntlv incapable of 
making Ills defence • • • In tho 

absence of a clear hading nn this point, wo arc 
of opinion that tlio entire proceedings in the 
Sessions Court arc vitiated and ought to be set 
aside riyyotf nml D.tlal J / iti 1 U T. 174 (A.) 
— 21 Or S3 

Test of InHunity. 

6. (1) The presumption in law is that every 

person at the age of discretion is sane, unless tho 
contrary h proved. [5« Mayno's Criminal Law. 
3rd Edition para 192 /!. i. OifonX 4 Rt Tr. 
(X S) 497. R - Stole* 3 C. and K, 1S.5. 
20 W. R 70: 1 W. R. 19 (01) A N. 132: Rat 
172 6 M J 9)] The test of insanity nt tlic 
time of the commission of tho offence is, whether 
the prisoner knew nt the timo that he was doing 
wrong. [24 W R 5: 12 M. 4.59 10 11.512] 

7. (2) Absence of Motive.— Although tho 
absence of alt motive for n crime when corrobo- 
rated by independent evidence of the prisoner's 
provioas insanity is not without weight [1 W. R. 
19] it IS not per se snflieient as a proof of un* 
soundness of mind. The remark of Baron Rolfo 
in R I. Stoles 3 0. and K. 18S that it is dan. 
gcroos gronnd to take to sty that a man must 
be Insane because tho man bailed to discern tho 
motives for his act" sliould be Lorno in mind, 
—[See Rat 818 1 34 C 0<iC 10 0. X. 725 1 See 
also 7 K. 185 ; 14 Cox 0 C. 5C3 1 Halo 32] 

8. (3) Impairment of cogitQtivo faculties of 

tho mind.— It is only unsonndness of mind, 
which matcriaiiy impairs tho cogitative faculties 
of the mind, that can form n ground of exemp- 
tion from cnminnl rc*poii*ibihty, the nature and 
extent of the unsonndness of mind rcifuircd being 
such as would make the offender incajiable of 
knowing the nature of the act, or that he is doing 
what is wrong or contrary to law —HI P, L. 1909 • 
2-1 C C04 • See 3 W. R. 9 

Noto. — Persons who arc in fact invaiie, whether tlioy 
have become so from }* rm.^CNt inifuf'ieRrc ir m. 
(oricarii*:; or from brain disease, mii*t l>c 

judged hv the ordinary rules of law affecting 
insane persons. (’Oi)) A. K. Iftt s 29 C 4‘<1 1 1 1 It 
564 

9. (4) Sudden iusano impulses.— When tlie 

prisoner i* proved merely to be lubjiit to insane 
impol«es Dotwith*lsnd)]]g that his cogitative facul. 
tie*, so far a* they could Ik* judgid from Lis acts 
■nd words, arc left unimpaired, he i< not « utitled 
to the Untht of S. St 1. P. C -2J C. fiOt • 22 C 
SIT 10 It. 512 12 >1. 4VI: S e at-o H It 56ti 
17 C P. 1 1 1 : 1 W It. Cr R. 1 I R. 97. 

10. (5) McDtal dclUSlODB. — Partial driu.ions i>r 
the (litre exKtitio* of mental di<ea>e •^-•s not 
nceef’only evi nipt a persiRi from rrimlnalrts. 
]mn*ibih(y though mental vreakni-s* caa<etl hv 
«li»ea«e nuv Ik- nn eitenuating etrcnm«tance — 

• [r.at 2*.‘l So I W. R. I , 7 W R 42. 7 W. R 61 , 
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8 W.R Or (Let) 19: 8 IMl 1889! ISl’.K 1887] I 
The gciicrnl lulo has thus been laid down in 28 O. | 
bI3 : If a person labours under n delusion, he i 
must be considered to be in the banic sitnation 
as to responsibility, as if the facts with respect 
to which the delusion C'sists is real — See also 
Hat 698- lladjield 'JT St Tr. 1281- 15 0.0 321 
2 Weir 582 

11. Note by the Editors. — It « worthy of note 
that the Indian law on the subject (S 81 1. P. C) 
embodies for all practical purposes the decision 
of the House of Lords in the well known Jfc 
y^afg'htcn's Case 1 Car A K 130 which arose ont 
of the murder of the private secretary of Sir 
Robert Peel by JIcNaugliten tinder an insane 
delusion The decision was based on the answers 
given by hftcen Judges to the questions put to 
them by the House of Lords The first question 
and the answ cr to tlie same are appended below. 

Question l. — What is the law respecting allegetl 
crimes committed by persons afltictcd with insane 
delusion, in respect of one or more particular 
subjects or persons, as for instance, when at the 
time of the commission of the alleged crime, 
the aecQsed knew ho was nctmg contrary to fair, 
but did the act complained of with a mew, under 
the influence of insane delusion, of redressing 
or revenging some supposed gremanee or injuir 
or of producing some supposed public benefit 

AllSWSr. — '‘Assuming that four Lordship's enquiries 
are confined to those persons who labour under 
Buoli partial delusion only and not in other res. 
pccta insane, wo arc of opinion that notwitb* 


standing the parly did the net complained of 
with a view, under the influence of ia«ane dela 
Sion, of redressing or revenging some supposed 
grievance or injury or of producing some public 
bcnfcfit, he IS nevertheless punishable accorJiuj 
to the nature of the crime committed, if he koev 
at the time of committing such crime, thathc 
was acting, contrary to law, by which cxpres'wn 
Wo understand your Lordships to mean, the bw 
of the land.” 


Procedure after postponement.— Afters 
ease has been reported to Go'ernmeot under 
S, 4C6, it should not be struck off, but should t« 
kept on the register of pending eases— 
£6 \\\ R. 3] When the trial of an accused 
person, who was remanded to custody on the 
ground of insanity, was resumed upon receipt w 
a letter from the Zitinh Surgeon nt the point at 
which it had been stopped, held that the tna^ 
should have been commenced de nuio after nndio? 
With the aid of nssc'sors that he was capable c 
making his defence. [('89) 2 l\cir 5S2] 

Onus on the prosecution.— Wieo a jun 
It impanelled (and o plea of insanity is tafeeo) 
the onus is on the prosecotion to prove the s’®’ 
of the defendant (1533)3 C c h 

328 But See Rat, 818 
Jury may act without formal 
of insanity.— The Jury may form their o* 
judgment of the defendant's sanity by s 
demeanour without any evidence being pw — 

R. V. Goode (1537) 7 Ad and El. MO • Italsbury* 
Laws of England Vol, IX, p 354. 


466. (i) "Wlictievei' nn jictiisctl pei>oii is found to be of misouiitl mini! and incapalile of 
Release of lunatic i>cndirg invcstigii* hit defence, tlie magistrate or Court na tlie case may be. if 


tioa or trial. {„ wJiJch bail may be taken, may release liim on snllt* 

cieiitsecnrity being given tiint lie j>liall bo properly taken care of and hliall be prevented from doin^ 
injary to liimself or to any other person, and for his appearance when required, before the Jlngistrnte 
or Court or such ofllcer as the Sragistrate or Court appoints in this behalf. 

(2J If the case is one in wIiicJi bail may not be taken, or if sufficient .security « not giveu. 
Custody of lunitie the Magistrate or Court ihall report the case to the Local Govern 

ment, remanding the accused to custody pending orders, and the Local Government may order the 
acensed to he confined in a lunatic .isylnni, jail or other •suitable place of safe custody and IhP 
Magistrate or Court shall give effect to such order. 


JN'oposcri etuicutlmcuif to the i«< efsow.— In section 466 of the said Code— 

(0 'Hi sub-scction (t), for the words “if the case is one in which bail may be taken,*’ tlio words " 
ca'c is one in which bail may he taken or not" shall be substituted 

fii^ for sub. section (2) the following sub-section shall be substituted, namely 

''(2J If the case ia one in which, in the opinion of the Magistrate of Court, bail should not be take 
tient Bccnnty IS not given tho Magiatratc or Court, as the case may be, slmll order tlic acmsci! to be 
n siicii place and manner as he or it may think fit, nnd gJi.iR ,ei>ort the iietlwi ttdeii 


'whcliicribr 


,r if sulk' 


ifcl 1 


safe enstodj 


'0 the 


Provided, 
(-<) thatn 


order for the detenthm of the accused in a lunatic asylum slmll bo made oOicrwisc than in 


•ordnn'-'^ 


rules ns the Local Lotcriimciit may hnie Made under the Indian Lx ride// .let, 1912, uiiil 
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(l>) Jfiaf f/ic ImcuI Ooienimcnf maij lanj uhij ortler of clclenlion tmutc under llu* siih-tcclivn, tiiid may diicct any iKnswi 
in I cspcct oftrhom such ordci ha" boon made (o he detained tn a InnaUc ii$ylum,jatl oi othei ]>lacc of tafe custody." 

Notes. 


1. Jurisdiction ceases after transmission 
of the accused. — Tlie authority of the cnminal 
Court orer an accusctl, dcclarctl under S 426 
(=S 4G6) to be of unsound mind, ceases after the 
transmission of sucli accused to the place of safa 
custody appointed by the Local fiovemment and 
such authority can be reviTcd under the circum- 
stances mentioned in S 432 (=S 473) 2 C 536 


2. Proceedings against a person of unsound 

mind. — Where a Magistrate is of opinion tliat 
the accused is of unsound mind and therefore 
incapable of making his defence, he cannot 
legally acquit him But he is bound to postpone 
farther proceedings m the case and either release 
him on bail or report the case to Government — 
f88) 2 Wcir 581 


467. 0) Wlicnexoran inquiry ur u trial is postponed nnder section 4Gi or section 4(;5, tlie 
Resumption of inquiry nr trial JlfigistRite or Court, as tlic case may be, at any time resume 

tlic inquiry ur trial, and leqiure tliu accusetl to appear or be brought before such Magisti-ate or 
Court. 

(2) Wlien the accused has liocn released under section 46G, and the sureties for ins 
appcanince proiliicu him to the ofliccr wboni the Magistrate or Court appoints in this behalf, the 
certificate of ••nch olheor that the accused is capable of making liis defence shall be receivable in 
evidence 


Note. 

1, Case cannot bo struck off.— Where a Mngis- i instead of sinking olT tlic cn<o is bound to rcsunio 

trato has kept in custody an insane prisoner and inresligatios under 6. 301 Cr. I‘. C (aS. 407) 

reported the case to (lOicrnment, his auccessor I CW.113 5re Xotc No. 12 under S. 405 »boic, 

468. (i) ifi when the accused .ippcars or is again brought before llie Magistrate or the Court, 
I’rocoduro on aeeusoil appearing be* the case may be, the Magistrate or Court considers him capable 
fore Magistrate or Court tnakiiig his defence, the Inquiry or trial shall proceed. 

(2) If the Magistrate or Court considers the accused person to be still Incapable of makiii- 
bis defence, the Magistrate or Court .sb.iH again act nccordiiig to the protisionsof section 40 or 
section IG5 as the case may be 

I’rojfotpil aineiitfnieiifs fo t/ie /lecffon.—ln 8ub-Be<.Uou (4) of section 468 of tho said Code the iroul 
“j.ciKon” rhall be omitted, and the following words shall be added, after the words “as the case may be," namely 

“anil if the aeeu-etl i' found to he of nn.onHd inimf and tneapohle of nKdinjr Ai* defenee, shall deal with such accused 
III nccordaneo with the prormons of section 460’* 


Notes. 


1. Note. — Sec Note No 12 under 4r)o j 

2. Procedure. — .\ person who is incajinblr of I 
mskiiig a defence is not according to t^s 423 to : 
420 to be tried Ss 427, 42S and 4.32 (Ss 467, 
46S and 473 of the Code of 18'isj provide for the I 


trial of such person as an accused j«irson. wj.cn 
lie is found to be cii[>able of making a defence 
and if tried under the former of tho.ee sections' 
he might be aciiuilteil under S d?! arm ’ 
fW) 2 Weir .".SI. ' 


469. When Uic Hccu'.isl njqK'iii-*. (*» Ixr nf stiuiul mind nt the tiiiu- uf iiiqin'rv <ir trill, and (lie* 
When accnscl appesrs to hare liccn Magistrate i*. sati«6ed fmm till* e\ idi*nre j.'i\«*n Iiefois* him that 
’ tbcrv is n-aMin tol>eIie\e tli.at tin* aecn«ptl curnmitted an act wluVl, 

if be Ind Ikhii of sound mind, would hate lieen an (iffciicv. and th it he wa>, at the time whentl 
net wn« cummittisl, h\ t\*a'un of tiiisoundiuss of lutnd. iiicap-ihle of know ini.' the lutun* of the art 
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[ Sec. 


or that it wiis wrong or contr.iry to I.iw, the MagNUatf shall piocecd with thr c.isr, and, if the 
accused ought to be committed to the Court of tjessioii or High Coui t, ■'Ciid him for tti.d before l!ie 
Court of Se‘-sion or High Court, us the case may Ik*. 


Notes. 

1. Application of the Section.— A Mogistratc 
rifchtty commits for trial at tlie Sessions a 
prisoner charj'cd w ith murder whom he finds to 
be sane at the time of the preliminary inTcsti;^.i- 
tion, although he was insane when he conimittcil 
the act —9 tv It. 23 

2. Magistrate cannot discharge the ac- 


cused.— tviiore n Mngistnito after cxaminallor 
of sonic of t!io prosecution witacssoa found thill 
the Dcciised committed the offence while Le nai 
suffering from temporary insanity, he is noi 
comretent to discharge the accused under S Sil 
if it does not appear that the accused is f 
unsound mind at tlie tn.al —2 IVcir 5*12 


470. Wlienevur any prr.son is anjiiitted iijKiii the giouml that, at the time at ^vhicli he is alleged 
Judgment of fwtiuittal on giound of to rommitted an offence, he was, by tcaMiii of nn«<)tindne>s of 
mind, incapable of knowing the natine of tlie act alleged a'- 
foustitutmg the offence or that it w.i'- wronj; or contrary to l.iw, the fiudiiig shall ‘•tate .speeificall) 
whether he comnutfed the act or not 


Notes. 


he acquitted and oot discharged Insnniti is only , 
a plea in defence nod ns such the accused must 
bo charged— 17 C.P 113 (125) 2tVeir082. 

2. Proof of insanity.— Notes Ko C.lOnndei 
S 40Q(iho<e. 

8. Pistinction between legal insanity and 
insanity as defined by medical science.— 
"With the exception of imbeciles nud idiots the 
majority of lunatics ore usually pei fcclly conscious 
of the nntnre of their acts and more often than not 
understand when they ai o domir, irb.it U cither 
wrong or contrary to law, I once tried n case in 
which tlio accused show cd considembic mtclhgencc 
in hia explanation to me that murder was a sin 
Uispleasing to God, and punished by Indian law 
with the sentence of death. Ncrcithelcs« this man 
admitted that he had murdered hts wife to whom 
he said lie w.is attached siiicciely, and Ogninst 
whose character he made no inipntation, becansc 
he was unable to reach the couityanl of his 
house owing to the fact that she wji^ sleeping 
between him nod the door. TJm man I'niniS' 
hilahl)/ tnianr and there was little hojic ut his 
recovery. Thti did xot jneieut hnn, ho»ete$, 
fiom iivtleiataiidi7iy lompleieti/ the lutnic of 


standpoint, he was not n lunsitii as dehned m 
fi 81 of the I, P. 0 In 2 Weir 5H3 the prisoner 
had killed his brother iii-law thoagh there was 
apparently no i[iiarriil or enmity between them, 
and the only motiie giicii ont bj the pjisonci 
was that ho might l.o Killed hy the authorities 
midget to Heaven J/rM T«iae, C. J. “ If we 
are to accept the evplanation of the niotive O'! 
trull rei>rcscntiiig tho thoughts of Iho prisoner 


at tho time he committed the offoaeo, htscs“i 
<toc8 Dot fall Within the legal dehoition o' on 
soundness of TninJ sufficient to ewuse 
That ilehnitinn has always been regsrned bJ 
medical science ns cxelnding eases la whicli 
person of nn«oiiml mind ought to be dealt with si 
a lunatic and not a criminal.” 


Acquittal must bo by a legally consti 
tuted Court.— Wicro tlm il, 

guilty but added that he had committed th 
offence w'hea ho was * out of mind,' 

Court was ’ ’ . 

point (plea 
acquittal by 
assessors a 
3 N r. J 10 


Valus of Medical evidonoe.-I” fi. .*» 

of Ket/ I. .Ve.V(iifg/»/eM [See Note 

S 4R5 nboiel the 5th question was as follows - 

“Ca,, a med.i.l ,aan, ran.oi.ant with the 
of insanity, ivlio never saw tho prisonci ■■ 

to tho trial, bat who was present during the 
of the trial, and the evnmiiiation of nil , 

nesses, be asked his opinion as 
the prisoner’s mind, iit the time of tho co 
sioa of the alleged dime, or h.s opinion wholht 
the prisoner w.iH conscious, at the 

the act, that he w is acting contiary to the i 

orwlitthorho was l.iboiirmg nruten an.'- 
dolusioii at the tiiiio'" iiio answor w 
follows — "Wc tlilok tin- mcilKnl min, un e ^ 
circunistancca supposed, cannot iii 
asked his opinion in the terms aboic * ' 

because eacli of tliosc «|ne3tiou« ^....sed 

dctenmnation of the truth of tlie iactauvi 
to, which it 11 for the jiiiy to decide . 


questions aio not incie cpiestions iipoi'^ 
of Bcionee in w hich c.i«e such ornlcnco is > 

aible. But where the fiicts arc admitted 

ilispiiti d, .ind the queilion heton 
one of science only, it niaj ho tonvenn 
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471 3 


allow till* i|i:r«tion to l«' i'<it in tint ppiiernl form, 
tlioin.'li I'k- Mmi- cannot bo on m ft matter 

of riplit ’ 

6. Whoro High Court will sot aside a 
conviction. - Forca«o III wliicli tlicjin<onci,not. 
witli'tandinj: tint ho Kill been conxictoil bv the 


Spi*iiom« .Imlpc, «fts iici(iiillc<l by the lli"li Court 
on the proiinil of iimnity iiinler R JtKl of tliu 
Ciale of IRrtl ( S 470), mill ilircctcil to bo kc]it 
in *ifi' cmtoilj )>cnibiijr tlio orders of tlio Local 
(lovcrnnicnt, to be n]i|ilicd fiii b\ the .liidpo. — 
NcTW 11 12 


471. ( 0 ^Vlicnmor ‘•ui-li jiuljjmout tint the nci n>.o«| person t ommitted the art alleijcd, the* 

Person ncquittoil on siieb pround tube in Conit Indore nhom or whirl) tlie trmi lias been held 

kept in sifo custody. shall, if siirli art wimld, hut for tlie ineapaeity found, hate consti- 

tuted an ofTence. onlerd such poi’soii to be kept in safe eustixh in snrli place and manner as tlie 
Jfatrislrate or Court lliiiiks fit, • • • 

(2j • • • * * 

(;.■) .... * 

(i) Tlie bocal Gov eriinient may empower the odlcor in eliarge of the jail in vvlncli a person 
Power of Local fiorernmcnt to rcliere t** eonfliUHl tinder the provisions of section 40(! nr tins section, to 
Inspector General of certain functions, discharge all or any of the fnnettons of the Inspector General of 
Prisons under • * section 473 or section 474 


i*j'o;jo»cd aincndinf'ittM to the serf/oH.— (i) la eub-icction {/) of section 471 of tlic said Oodo — 

(1) i’or the Ti 01 (ti “snfh jiiihjintnl," the unul* ‘'the Jiuiling" nfcnfl he tahthlatetl , 

(ii) f’or the HOI rl “tepf" </ie irurd "<le1ntae<V' thnll be eahttiluM ; nnrf 

(iif) After the trenU "Court think* fit," the tmid* "and thnll report the ^•rllon tnkeii to the lyienl Oni ernmenl" thnll 
le ineerted. 

(2) After iitb'scciion (I) of the tnuie section, tbe following provisos «»'{ tiil-itchon shall be added, namely.— 
“PrOTided that the Kai^istrntc or Court may on tho application of any relatiro or friend of the accused, in Hen of 

oideniig him to be detained under thu «h&'<cc/io», order him to be dclircred to such rclatiro or friend on hitgnmg 
treitnly, to the tdlief.ietion of meh Hagitlrale or Coart, that the i>etton dr/itcicd Winff he prope> hj IoIcm enre of niid 
preiented from doing injury to huntelf or to any othei person, and le pKalucM fu the lll•pee^l0ll oftarh ojfictr, and nt 
tuck tiinei tiud place*, at tueh ilagitliate or Court direct*. 

I’roTided further that no order for tho detention of the accused in a lunatic nsylum shall be made otherwise 
than in accordance with socli rules as tbe Local Goicmmcnt may hnie made under the Indian l.utianj Act, 1912, 

“ f2) The Focal Ooreniinent mai/ lanj any onler of deientma made unifei lub-tertinii (t), oud mail diiecl any 
jteieon In retpeci of ichoin tiich order hat been nuide to le deiatneil tu a jail, lunatu: atylinn or other tmliihle pinre of tuft 
ciittody " 

f3J S'lh section (1) of the tame techon sJioff le le-numhered (2). 


Notes. 

Duty to report. — Where ft deaf and dumb 
person who was unable to understand the 
proceedmjrs of tho trial was found Rnilfy of 
murder, tlie proper course to bo taken is to trcut 
him a« a lunatic and to report his case nnder 
S 47! Cr, r. Code for orders of the noremment. 

—13 r. R 1901 • 37 P. It. ISSOs See 27 C. 368 
[For the Enphsh practice— Jl. r Ph/rtonf 
7C. andP. 30J. R. t. Dy-on 7 C and P. 303 s 
n. «. ll'hi»/eM 3 C and K. 121 : also P. r Perry 
IQ R. D 417 1 I'sparte Fmery (1909) 2 K B 81. 
nigft Court will not sot aside verdicts 
of acquittal, — Ihc HirIi Coart will not, in the 
absence of the rory clearest proof that the juiy 
were mlstikeii, and unless the interests of justice 
impentirrli required it, will not interfere with 
their renlict of ae'piiKil on the cronnd tliit the 


accused was of insane mind at the time he 
committed the offence. 19 V\’. R. 4.'>. 

S. Powers under the Lunacy Act (IV of 
1812} S. 24 and Act X of 1814.— Under 
Lnnacy .^ct IV of 1912 and Act X of 1914 tho 
lfa;riatnitcs or Courts are no longer required to 
report cases nnder R. 471 (1) Criminol Procednro 
Coile, for tho orders of the Local Govemment, bnt 
nrc Ihemselres competent to direct the reception 
ot a eriminal lanatic into an asylnm which is 
prescribed for the reception of cnminal Innatics. — 
8 BarT.2SG- 21 Cr. 46 (O ) 

4. Order under S. 471 (1) a consequential 
order under S. 423 (rf).— An order under 
B. 471 (I) Cr. P. C is clearly tb. 

aequittin? Court whether 
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not oiih lias I'oniT to iii.ikc li*it is l»oiimI to make 
nmler S. 423 (3) — R J?ur T. CRfi [3*1 C. 157 R.] 

5. Change of Law.— Sulispctioiia (2) ami (3) an<l 

part ot subs (1) of S. 471 of Cr. I*. 0. have been 
repealeil — tlip former liy ,\ct IV of lS)12andtbe 
last twelve words of subs (1) by Act X ot 1014 
“I am .at tlie same time to invito jnnr attention 
to letter No 2000 0 dated the 28tli March 1013 
from tho Government ot India printed in the 
preamble of Govcnimont Ilcsoliition No 0484 
dated the IGth of September 11113, which points 
out that Couiff aie carnfftent tn fHit^ final ortlert 
in elIsc^ " — Chief Secretary to Government 

of Bombay to tho Iliprh Court of Bombay.— 43 B. 
134 Sees Bur T. 2SC 21 Cr 45(0}] 

6. Courts should direct criminal lunatics 
to be kept in safe custody. — “in order to 
accelerate the pioccss of transferring a criminal 
lunatic from .a jail to a more proper place of 


enstofU , it is desirable that the Court pisemi at 
order under R- 4”! Crimiiml I’roccdurc Ct*lc, 
sliould direct that the criminal lunatic in qticsbon 
shall bo kept in safe custody m a particnlar jail 
and sbatl then be transferred, after the arrange- 
ments have been made to a particular aajlum or 
to such other asylum as may have accomoilation 
for him."~Ciic»hii No. 70B. [Bombay High 
Court Criminal Circular Order Book] 


Practice in England.— Tim usual practice 
in England is to order the person in question to 

lie kept in custody ns n criminal luustic till ihs 

Majestr's pleasure is known. See 
Laws of England Vol. IX j>. 242 (3. 61^) 
of Lunatics Act 1883 [46 and -17 Vic 0. 

(2) and Criminal Appeal Act 1907 (7 Edw. » II b- 
23), See 5 (4)] In England tho prisoner has to he 
formally found guilty. In /iidm he •* 
acqnitted under 8. 84 I. P C and S 470 Cr r. C. 


472. Liiuntir pn''onfii<: fa he ihiteil hi/ Ju-tper/en (leueml. hy Aft IV of i.OiS.J 

473. If such person is confined nuder the provisions of section 4GC, and such Inspector Genera! 
Procedure whore lunatic prisoner is «»’ ' Wtors shall certify that, 'in his or their opinion, such person 

rcpoitedcapableofmakiughisdefcnco. is capable of making Ins defence, he shall betaken before the 
Magistrate or Court, as the ease may be, at such time as the Magistrate or Court appoints, and 
Magistrate or Court shall deal with such person under the provisions of section 408 ; and the certi- 
ficate of such Inspector General or visitors as aforesaid shall be receivable as evidence 

Profifosetl amcitelmcut'* to the Acetlon.—in section 473 of the Code,fo> thenoul •'cnnjtnt'h" 
iioid “defntrt'd" ihnll he 'itbsniufcd, and for the uokU “such In^pectar-Genool or itHtore" (he vord* " In fht ea^il of 
a peiion dvfiiinerl iii a jnilthe Inopecloi-Cleneinl of Ptisonn, ot tn the CH«e of n pei eun [Iffnhicil m a Iiiaub'e iHl/hon, Ihi 
iiMfoi 5 of such aii/Ium oi ovy fii i> of them,*’ ehnll he 

474i (^) If such person is confined under the provisions of .section, 460 or section 471, 

_ , ... a , Inspector General or visitors shall certify that, in his or their 

Procedure where lunatic confined , ' »i’ Inlrur 

under Hection 486 or 471 U declared fit judgment, lie may he discharged without danger of lim Hoiui, 
to be discharged injury to himself or to any other person, the Local Government ma> 

thereupon order him to be dischargeil, or to be detained in custotly. or to be tr.insferred to a public 
lunatic asylum il he has not been already sent to such an asylum ; and, in case it orders him to 
transferred to an asylum, may appoint a Commission, consisting of judicial and two medical ofiicer*. 
• (2) Such Commission .shall make formal inquiry mto the state of mind of such person 

taking such evidence as is necessary, and shall report to the Local Government, which may order 
Ins'discharge or detention as it thinks fit 

Pr02to<ie{t nmendments tothe fieftlon,—\n section 474 of the said Code, fm the troid “cot>fi''0‘h 
the fold “d«f/iinfil" Winlf be subiltliileili for the tioide “dnehargc^’ and “diicharge" ic/ieicivi they occr, (he t”>r‘l 
“relonW and "reUa’c," ir^pectnelij, <haU be inhiiituted , nnd f/ie voids and “ w/iok 1C6 or" fhall he oiitdled. 


\ 475. Whenever any relative or friend of any person confined under tlie provisions of section 

Adivery of binatiVa car- of relative. 471 deeii-es that he shall be delivered over to ht‘= 

A , \ care and custody, the Local Government, upon tho appli<'‘'‘t’'’” 

of /uch relative oi^ fiiend, and, on his giving security to the satisfaction of such Government that 
the person delivered filmll be properly token care of and slmll be prevented from doing injnry to 
Inmselt or to any other poi-son, may order such person to he delivered to such relative or friend. 
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(2) Wliciiu\er sucli person I's 50 delivered, it sliali bo upon condition tliat lie 'linll bo, pro- 
duced for the ni'-pcction of ‘•uch ofliceraml iit sncli times as the liocal Go\ eminent directs 

(3) The provisions of sections (72 and 47 1- ahall, titidniidis, apply to persons deli- 

vered under the pro\isions of this section , and tbc certificate of the inspecting officer appointed 
under this section shall be recci\ahle as cxidence. 

Pj*o;)Oscd mneudmeuts to the ,scr#foi».— For section 475 of tho said Code, tho following section 
shall be substituted namely — 

*‘tf) IVhenever any relatire or friend of any person detained nndcr the prorisiQna of section 4CG or section 
471 desires that he shall ho delivered to his caro and custody, the Local (fOrrmnient may upon the application of 
such relative or friend and on his giving security to tho satisfaction of such Local Cotvinmenf that tho person 
delivered shall — 

(а) be properly talcen care of and prevented from doing injury to himself or to any other person, and 

(б) be produced for the inspection of such officer, and at such times and places, ns the Ltvraf Goiernment may 
diicet, and 

(r) in the case of a person deioined under section 46C, be prodneed when reijuired before such Magistrate or 
Court, 

, order such person to be delivered to such relative or friend 

(2) If the person so delivered is accused of any offence, the trial of which has been postponed by reason of 
his being of unsound miud and incapable of making bis defence, and tho inspecting oflieer referred fo tn 
sub-section (1) clause (6) ecrtiSes at any timo to tbe Magistrate or Court that such person is capable of 
making his defence, each Magistrate or Court shall call upon the relativo or friend to whom en9h accused was 
delivered to procuce him before the Magistrate or Court and open such production, the Mogistrate or Court shall 
proceed in accordance with the provisions of section 40S, end the corti&cato of the inspecting ofRecr shal^ bo 
receivable as evidence '' 


CHAPTER XXXV. • 

Procieiuni.s is ca«e of cfktain OrrrNCEs affcctino ini; ADsiiN't'iTr.vTiON or Jcsricr. 

476. (^) When any Cixil, Criminal or Rovenne Court is of opinion that there is ground for 
Procedure in cases mentioned in sec- inquiring into any offence referred to in section 195 and committ- 
tion 19 j t)efore it or brought under its notice in the course of a judicial 

proceeding, .such Court, after making any preliminary inquiry that may be neeessarj’, may send 
the case for inquiry or trial to the nearest Magistrate of the first claiii, and may send tlie acetwed 
in custody, or take sufficient security for liis appearance, before such ifagistrate ; and may bind over 
any person to nppear and give evidence on sncli inquiry or trial 

(2) Such Magistrate shall therenpon proccerl according to law, and as if upon complaint 
made and reeonlcd under section 200, and may, if he is authorised under section 192 to transfer cases, 
transfer the inquiry or trial to some other competent Magistrate. 

rroposed nmPiidniPUt^ to tJir ieprfloH—^rorBectlon4.7Qot the 8.-ud Code the foUoinity $eeli<m» ehall 

be nrtHiriy j— 

"(1) IHicn any CiVif, Hetenue or Cnminaf Court it of opinion that it ii eipcdient, tn the intereete of Juetiee that 
n» in7i«irv rhowM be wade into niiy offence referret tomtection 193 (i) (h) or (r) and alleged tohnreUenconmiitted 
le/.'rv if or bmuj/.f anler ifi nofiec in the eamne rf a judicutl proreeding, tneh Cnurt $Katl tnale a ctymploint thereof 
imer.fi'Nj tljnel by the presiding effieer of the Conrt, and rhatt fjrvant the *ame to the neareit fir$t elan JIapetrate 
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hfiiiH'j jiirii'hcUiin, inul iiiii'i, if Ihi" o^cnte m j/ow-Ii/ii/nWr, vwt? the ncciiiriJ n eii'>h‘'li/ hi iiiiij i>'^ 'r 

C'l'-C 1‘iii’j talc oifpri'iit -rC'inhi for Ai* hffaip ittifh ifiujiyfriilt, inid imi'j himl nin tinij !>• rf'ii hi 

tiiid gne Cl idcnce bcfoie inch Ha'ii-trote 

For ihe pin po'ie’ of Ihi' suh-<ectioii, it Chief Pie^iiienri/ Magiitiiile rhiill he deemrd to he a fhft-rlii*» ihi'giulrn'r 
{2) Such Sfngi^tralc 'hull theieii)ton pimeeii ttrroriJiHg lo lint mnl in if tipon eoiiiphiiiit inoitr mid recnnUiJ nn’l r 
scrtion 200 

0) IFheie it n hioiighl to the iieilire of *ueh 2liigi'4iate, nr of any other irngnlmte toirhom the raep iiiiy horeleen 
tran’fericil, that on nppenl it pending ngaintt the decieiitn nirireJ at tn the judicioJ prorecding out of irhich the ma'If.- 
lift’ ini'-eii, he ninij, ij he thinly it erfirdieiit, tn the mterrel* of jnetire, at niiij •toge ndjourn the henring of the ro^e imtd 

siirh appeal i« ilecideil 

176 A Aeoiiiplntiit niidei lerlton 176 {!) uinij he inaile hy any of the Courts lefeired to in eectwu I'i'i, I’lh-upch'ii 
{t) or iiih eerfinii 0) eithci of itn ohh mohna, or Hjwn the apphralion of any pailij to the juiheial iiiocecti'ig out tf 
luhieh the iiiiillei hai tiin-rn, niiil ii" Coutf ehnJI be inerluilrd fioia ninliiin *urh ei’iiiptuinl onl’i hy the fart that He 
Coiiil iuhnidinnle to it ho' lefmeil •<> to do. 

I'xphinntion — Fm the pm jiotf of thi* eteliOM^ the iivid “/Hiiti/" ehnll, in the rn»e of anil enniinnl pioeccihng, mch'ik 
the Cion n 

476 n Ami peiton hting eiihei n paitn to gueh pioeeeding or a peitOM imninit iihoin n eninpleinl hn^ leen »">de 
iiHilei -echon 176 m irctnni 476 A, nho i< iiggrieied by the action laieii hy imij Cninl undei either of the tiio prceedini 
urtipm, mnii apply iiithin one nionlli Iketenflei to the Couil to uhirh appeal^/lOlll the fonner Cmirt orihnariti/ lica' 
defined bg •‘ertinn t0^{3),anil the ntjieiior C<»i,r may theienjion, afta notice to the pnrhei coneemed, dinei the 

Hithdiinoid nf a complaint nhemh, filed, m luav ,i»elf uinle a comptamt in reipeef of nnj/ of the oferice* refirrcd to in 

'Cftioii I'l) (I) (Ij) III (e),iind limy tnhe any nH,ei aclioi, vhich mi<iht hoie Icen talen hy inch euh oidi'i'iie Cem< 
itiidei leriinii 476 (I) 

The erpiei^ioii “action tnlei,” m Ihn leflmn 'halt include the mahtug of a comiihiiit nnd the lejinal -n to du " 


ARRANGEMENT OF NOTES. 


S 47C=S^ 471,477 (lfi72)=S8 171, 176 (1S61) 


I. Object and Scope of tho section. 

(1) Object of tlie section. 

(2) Mcanmj?; of terms 

(i) Scope of the exprc«ion “(vnj offence rcferre<l 

tom 8 103" 

(ii) Scope of the«ord<i “as if upon n complaint 
made and recorded under S 200 " 

(in) Meaning of “brought under ifs notice ” 

(3) Difference between Ss 105 and 47(5, 

(4) Nature of proceedings under b 47(5 

(5) Powers under S 476 to be used caiition^h. 

(0) S 476 IS complete as it stands 

(7) Does S 470 apply to Presidener Magistrates ’ 

(6) Froaecutions for perjury 
(9) Application of the section 

(10) When action should lie taken and when not 

(11) ilntual rehtioDS between S« 19'> and 475 

II. Procedure. 

(1) Preliniinarv enipiirr. 

(2) Scope of the preliminary enf|airy, 

(3) Precedure in preliminarv eniinir} 

(4) Oniis»ion to hold preliminary enqqtrr not 


(•I) 

(6) 

(7) 

(^) 

i'l) 

( 10 ) 


Simultnneoii* proceedings under 8s 195 and 476 

.Simiiltniieoii# proceedings under S* 2'jOand470 

Can the Court to winch the cose is referred 
iinilcr S. 4,0 priMoed persona other 

thnii iinnieil m tlie order s 


r.y, 


False complaints. 

12) Miscellaneous rules of practice. 


in. “Court”— meaning and scope. 

(1) Does the term inclade 8 ncce«S!>r.m-officc * 
U) Tho test 

(3) Berenue officers 

(4) Miscellaneous. 

IV. Judicial Proceedings. 

(() General Principles. , 

(2) Magistrate acting on Police Report doe 


act judjoaJJy. _ 

Preliminary enquiries under S 201. Cr 


(3) 

(4) 

( 6 ) 

(6) 

<“) •(! 

( 8 ) 

Cr. P C. 

(9) Offence committed before the Police. 

(10) Miscellaneous 

V. Stage at which an order under S. 47 
can be made. 

VI. Delay in instituting proceedings. 

(1) Action must be taken promptly 

(2) Cajic-law. 


VII. Stay of proceedings. 

(1) The ncneral Rule. 

(2) During pendency of ciril suit. 
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(3) rondcncy of cimI .Vpi'oal 

(4) Sessions .Indffc ennnot staj jiroccedinj^ of n 
Civil Court 

(5) KfTect of sotting nsnle original iirocecdings 

VIII. Powers of the Magistrate to whom t£o 

case is sent for trial. 

(1) Kffect of change of law 

(2) Meaning of “nearest JIagistrate ” 

(3) Powers. 

IX. Powers of Courts generally. 

(1) Powers of Courts acting under S 470 

(2) Superior Court. 

(3) .\ppellatc Court 

X. Complaints. 

(1) (leneral Rules 

(2) Contents of the complaint. 

XI. RoWsion. 

(1) Onlor cannot be iiuasslicd because civil smt filed 


(2) tVliu 11)1) nppl} fur Revision 

(3) Orders by Civil and Revenuu Courts, 
(t) Order by a Small Cause Court 


XII. Miscellaneous, 

(1) Offence under S 22S I. P. C (Contempt of 
Court) 

(2) Presidency Magistrates 

(J) Further enquiry cannot bo ordered 

(4) No appeal against an order refusing to lake 
action under S 47(> Cr P C 
(>) Power of Civil llcucli to revise orders under 
S. 470 C» P C 

(b) No povver to review order 
(7) Cognate Sections 
(e) Witnesses 


1. OBJECT AND SCOPE OF THE SECTION. 


(J) Ohjfct of the section. 

1, S 470 was enacted with the object of avoiding 
the mconrenience which might be caused if a 
Munsiff ora Subordinate Judge or a Judge were 
obliged to appear before a Magistrate and ma.ko 
a complaint on oath like an ordinary complain, 
ant.— 7 A 871 (P. B.) : S« 31 C 064 33 M 48 
CF. B.) 

(9) ilvttniniioftci'ms. 

(i) Scope of the expression “any oOTenco 
referred to In S. 195.” 

2 There has been a great divergence of judicial 
opinion as to the exact significance of the 
expression “anr offence referred to in 8 195” 
Arc they words of description or limitation ' 
Tlic conflict IS due to the fact that the offence 
described in S 4G3 or punisliable under Ss 471. 
475 or 476, of the Penal Code must have been 
committed bv a “party to any proceedings in anv 
Court” in 8 195 Cr P C [See cl (c)] Itw 

therefore a moot point whether the jnnsdictioii 
under S 470 Cr P C with reference to those 
offences. IS limited to those cases only, in which 
tlioy have been committed bv a partv to the 
proceeding, or not In a recent Full Bench case, 
[42 M 510 (F. B.)] a Bench of three Judges 
after a icview of the case-law on the snbject has i 
definitely held that the words in S 476 of the 
Code of Criminal Procedure “any offence rcferrcil 
to in S IfVj” ineorjvimtr the riiKdibons laid down 
in S I9.> for taking cogaiuinec of the offence 
bv a Court " The ruling piirjiorts to follow 
4()M no and 15 M 221 S<v also lb M. T 4<iS 
17 Cr 3^S (M) Belon is given the views taken 
by other Courts 

2A. (0 The expression “anv offonce rx fcTrol to in 
8 115’ mesns “any offcnci- punishable onder anv 
of the Sections of the Penal Code, mentioned m 
8. 195, and has no rcfcrcncv to the manner in 
winch the offence might have been committevL 
.>tl C 46. 


3. (2) The words “referred to ID 8 195’ which liavo 

a place in S 476 Cr F C are merely descrip, 
tive of the class of offences with which a Court 
can deal They do not mean that 8 105 governs 
S 476 in any other respect —40 A 110 40 A 24. 
But See 32 A 74 

4. (3) 8 476 Cr P C is a eclf-contained section 

nnd the reference to 8 105 Cr P C in it is onlv 
made for the sake of brevity and I c/ern nut to tKe 
eondtlifiHe eHHmerrite'i iii S 105 Ce P C , but 
merely to offences enumerated in that Section 
It therefore confers junsdiction on the Court to 
order the prosecution of a person other than a 
party to the proceedings if the ofteneo committoil 
IS brought to the notice of the Conrt in the courso 
of such proceedings 1 Pat J 298 (I018) Pat 
352 20 Cr 202 (Pat) 20 Cr 630 (Pat) 21 Cr. 
619 (Pat) 

5. (4) The <|axlihcatiuns mentioned in S Ml5 Criminal 

Procedure Code ore to be treated ue incn-pnratrd 
m the provisions of 476 Cr P C — 19 Cr 638 (c) 
4J C 1152 37 C 250 10 C N 665 12 C N. 

575 5 C v 100 C'm 22 C 1004 
0. (5) The povvei given to a court under Chapter 
\\\V of the Cr P C to take action regarding 
‘any offence referred ti> in S 195" is not 
ordinarily restricted, in regard to offences rclat- 
•iig to a document to such offences only when 

committed by a party to the proceeding 18 11 

581 14 B R 9C8 

7. (6) The words “referred to in S 195” which occur 

in S 470 of the Criminal Procedure Code, arc 
merely words descriptive of the class of offences 
with which a particular Court can deal They 
do not mean that R 195 governs section 470 ti- 
nny extent other than this 20 Cr 42<J (N ) 
[Note.— It IS iiiimatcnal whether the pcrvotis 
concemetl aj-peared before the Court or not — 

8. (7) The words “offences rcferreil to in S 19.*/' 

in 8 476 m«in the offences covered by the 
sections of the Indian Penal C-sle m-ntionevl in 


dio 
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S. 195, coniTOutcil iiiulcr the circums- 

tinces described in S, 195. — 101*. R 11117 : See 
12P. R 1905. 

9. Note. — “There nro mnny cases fallTnB witiiin 
B. 195, which do not fall 'within S. 470, as the 
hatter section is confined to judicial proceedinprs 
while the former is not. Conversely there are 

• cases falling within 8. 4?6, but not within 8 195 
as the offence m cl (c) must be committed 
by a party to a proeecdin?, white Iho scope of 
S 47G is not so restricted ’’—Per Siinl umn Ifair J, 
in 32 M 49 (F. B.) at p. 57. 

(il) Scoflo Of the words- “as if upon 
complaint made and recorded undor 
S. 200 Cr. P. C.“ 

10. These words constitute a legislative confirmation 

of the dictum of Strair/ht J. in (’85) 7 A. 871 (P.B.) 
that "the language of B 47G indicates that where 
n Court is acting hnder S 195, a complaint, in 
the strict sense of the Code is not required, and 
the procedure therein laid down constitutes tho 
complaint mentioned in S 195“ [*'ce 32 Jf. 49 
(P. B.)] The rifcct of this addition to this 
section and of the addition to S 200 of the words 
“subject to the provisions of S. 47C” is that 
tliQ order of tho Court under Subs (I) is to , 
he regal dod ns a complaint and is to be treated 
as haying been recorded under S 200 — 33 M. 48 | 
(P, B.) [20 nr 98 (F. B.) held to bo. 

erroneous] See also 20 X. 249 (P. B.) at p 202. I 

3 L B 234 (F, B.), I 

Note. — A Civil Court acting under S 171 ( S 470) 

need not specify the court — 13 W. R 45.Co« i 

4 N P 80 

(iii) Moaning of “brought under its notice.” | 

11. (1) The words are wide enongh to cover an offeocc 
which may hare been committed in another 
forum and on somo provious occasion but it most 
be an offence brought under the notice of tho 
Court holding an enquiry.— 6 A. J 392 - 33 A. 
300 2gp. Riaie. 12 Cr. 521 (U. B ) Con 40 
M. 100. 

12. (2) But a Const cannot proceed under 8 476 in 

respect of an offence under S, 411 P C if lio 
comes to thinlc that it has been committed in 
the courso of hearing a case Ho should proceed 
under Chap XVI Cr P C — Rat 515 

13. (3) Where offences under Ss 476, 471, 193, 209 
and 210 of the Fcnnl Code committed iii Bengal 
was brought to tho notice of a Ifunst^ in >l<r>a in 
the course of a judicial proceeding, held that the 
5[unaiff had jurisdiction to proceed nniW 8 478 
0^. r. C. and commit the accused for tnal before 
thc\\gra Court of Bession —40 A, 116 • See 1 Pat 
J. 298 (1918) P.at 332 • 1 Pat J, 586 

(ii) Vftireen Ss. IBG and 470. 

I4\(l) S. 195 is not confined to judicial proceedings 
^Thilo S. t76 is Ro restricted (2) A complaint 
ihaj' bo made undei S 105 when the matter 
,fi<iuircs lnie«tigntion but an order under S. 476 
/can be paRsed only when a primn /uric cose is 
made mit (3) Tlio coniidaint under 8 Jilj must be 
made before a >1 aglet rate having jurisdiction undci 


I Sec. 

tho ordinary proiision of the Code while 6 476 
confers an cxclusiio jurisdiction on the ‘newest 
first class Magistrate who may not have any power 
to try if a complaint were laid under 8 193 


(5) A first class Magistrate cannot order an 
investigation into a case sent to him nnder S 4it 
as there is no examination of the complaint 

(6) The High Court has power to revise the orders 
passed under S. 47C at least by civil or criminal 
courts, but it has no power to reject or to direct 
the Magistrate to reject a complaint preferred 
under S. 19> [Per Sanlnrctn -Yflir J. in 32 51 4" 
(P. B.) at pp 57-58 ] Other points of difference 
arc • (7) Order under S. 193 is appealable while 
that under S. 476 is not so [34 0 551 (P.B.)] 
(S) A sanction or complaint under S 193 ’J’®!’ 
be granted or made at any time after the clow 
of the ca«c but an order under S, 476 should, be 
made “as far as possible, yromr-llp 
f,o»dy’l37C 042 (8. B ) • 34 C. 531(P.B.) 
32 M. 49 (P. B.)). 

C4J yntnyp of i>rocec(lln{fs under <!>'• ^70. 

16. A proceeding under 8 476(a) is n 

ceeding and is covered by S. 439 Cr. P. 0-7**^, 
42. (82) A.N.239I 37 C 62- 17 Cr. 316{L,BJ 
wc Rat 59 (P. B.) [4 B H. (0 0 ) 120 meMi/le'i; 
15A. Nature of the order under S. 478, Cr. 
P. 0. — “ it seems to me that an order propenv 
passed under S, 476 is both a complaint m 
more than a complaint. It is a jacliciel pm* 
ceeding and an order of the Court, but it is not 
my opinion a sanction within tho meaning or 
I«5 0r. P C.“ Per P,iclcn«i A. 3 0. in 20 U' 
770 (N ) 17 Cr 316 (L. B.) • 37 0. 52 

(n) rowers under S. 470 to be 
runtloiist!/. 

16. (1) Necessity for caution.— “fudges ehoidd 

bear in mind that criminal prosecutions are 
quently suggested by successful litigants mere y 
to prevent an appeal in the civil suit: ana to y 
should not bo careful not to lend themselves 
such suggestions readily They should ® 
recollect that when they proceed under b 4 i . 
the responsibility for tho prosecution rests op - 
the Judge entirely : such a prosecution j 

very differeDt thing from a prosecution 

on tho complaint of a private party and mer 
Raactionod by the Court under S 195cl. (nj 
Per Maepherton J, in 1 O. 450 

17, (2) An order for prosecution under S. 476 

bo made with great care and caution. The U 
must be satishcd that there is a •‘‘^^sonablo fon 
ntion for the charge in respect of which the p 
RCcntton is directed— 10 O J 504. H *'• 

171 (0,v) - 

17A. (3) In acting under S 176 Cr P. C. tlie Co>i« 
should always bear in mind the Principles un 
lying 8. -487 Cr. P. C i»/;» [3 A 02] 
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(C) S. 4T(i »■« complete at it stoiul’t. 

18. “I liavo little doubt that the provisions of S 470 
of the Cntnlnal Procedure Code are complete 
as they- stand, and that it is aufTicient to bring 
those provisions into operation if the oftenco in 
question be of one of the kind referred to in S 
195 of the Criminal Proccdaro Code and if it bo 
cither committed before the Court which takes 
action under S 470 or brought under the notico 
of that Court in the course of n judicial proceed. 
jng.—tO A 24 See 32 M. 49 (P. B.) 

(7) Docs S. 47(S oppti/ to rye.stttenn/ 
?r<i(ltstrates ? 

19. “Wo have considered the course which no slionlil 
take m the matter. S. 470 of the|Criminat Procc. 
diirc Code does not appear to provide for the cose 
of an offence before a Court in a presidency town 
It empowers a Court to send a case for enquiry 


U. liuu: iiui oil' io Kj. !>».. 

(S) rmtsecutfou for perjury. 

20. Prosecution for perjury should not be 
left to private person.— In a summary trial 
there 18 no record of evidence Tn the nb«cnco 
of any record of the evidence, it wonld lie difRcult 
indeed to secure a conviction There arc many 
ways of explaining the fact that the applicant 
made a Btatcmcnt which uas incorrect In such 
a matter as this, if the Court tliouglit that per. 
jury had been committed it nould have been 
better advised it it had taken action itself instead 
of placing m tbo hands of a private person the 
right of vindicating the law — IG A. J 092 

[Note.— For Procedure —5ic X romp/ftlut-i 
(189) »n/r(i] 

21. Offonce under S. 103 P. C.— cannot lie 

tried by the Court before which it has been com. 
rutted. The Magistrate is liound to proceed 
under S 470 — 1 A 023 (F. B.) [ovcirnling 1 
A 129, 1 A IC2] 10 11 U 73 1 H 311 7 »l 

11.17 19 W P. 10 .<!<•? 22 W H PI I 

2VA. Prosecution for perjury. — kn order direct- i 

ing a prosecution for perjury merclj opoii 
niateriats arising nut of cross.cxamiiiation is a ' 
verv unsafe proceeding, o«j>cciall\ id llic case 
of a protracted cro«s.examination — 2 Pat W ‘»'> | 

72. Prosecution of party makins a false ' 
statement with reference to a document ' 
in hl3 possession. — Hcfore any procccilings 
can be taken ngninst a person (not a party to the I 
procecilinp) who is present iii Court but being 1 
called upon to produce liis title-deed falsely states 
it IS not in his j'o«e«sioii, it would be necessary to ' 
determine whetlu r the document in question was I 
one which he could be compelled to produce and • 
if the requirements of 130 and 231, Evidenee ■ 
Act were fiilhlled— 14 0. J. 120 .<'«r 11 Cr 20(4) 
23. Order under S. 47CCr. P. C. should bo 
made in only clear cases of perjury.— I 


fear would frustrate the object of cross exami- 
nation. Prosecution therefore should be ordered 
only, if the contradiction was mode not to correct 
a benn fide error, but with n dishonest attention 
—98 202, 

(O) Ap}>llc<it{oii of the ucctiou. 

24. The fact that no sanction is required 
does not prevent action under S. 476. — 
The mere fact that no sanction of the Court is 
required fora prosecution under S. 182 I. P. C. 
does not deprive the Magistrate of jurisdiction 
to order prosecution nndcr S 47C Cr P. C.— S S 
179 


proseentiOD of a witness on the basis of sucli 
evidence. — 20 Cr. 825 (Pat ) 5ee G S 2“7 . 8 A. J. 
C74 C A. J 963 S2 A 80 yce 8 13 It 587 1 
9 C X. 1030 

26. S. 476 does not apply to a charge under 
S. 421 I. P. C.-[21 Cr 60 (A ) 0 L \V. 283] . 
or to an offence under S 424 f P 0 [0 L W 
283) or to an offcnco under S 225 11 , 1 P, 0. [21 
C X 125] or to an offcnco under S 411 I P. 0. 
[Rat 515] 

27. S. 476 cannot be used in ovasioa of 6. 

195 Cr. P. C.— It was argued by th» learned 
Assistant Govcmiucnt Advocate that the Court 
has independent power under 8 47C Cr P. 0. 
• • • • In my opinion 8 470 

must be read cunsistcntly with S 191 Tins is 
ivell known rule of construction Kach part of a 
statute must expound every other part. It is not 
Without reason that the Legislature hns said 
definitely and positively that no sanction shall 
remain in force for tnore than six months from the 
date on which it was given If the argument of 
the learned .Advocate be a good argument, then 
the clear intention of the Legislature is in every 
ca«c baWe to be defeated by the suniile device of 
drawing up procc<dings under 8 47C Cr. P. C 
(after the expiry of the sanction)’’ — fVr ti-i* J 
in 5 Pat J 5V Cn, 2t Cr 549 (I’at ) 

28. Court which should grant sanction can- 
not itself try a case. — The tnal of an ofr<.nte 
by a Court which should onli have citlur 
granted sanction or taken action un-icr S 47ii Cr. 
P C iniTfgular and the irrcgulantv lannot U 
remedied by an application of S G-t" Cr P C — 
40 J 4'*2 

(lO) U'tien iirttoii ulioiild In tul.i n itmt 
vhen not, 

20. Action under S, 476 to bo taken wiion. 
irtbeCourt thinks tii.it in tl • in'cn..' d. 
public welfan rviction s'loulil I- .-.u .• v /It 
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Jll'TlTAI. REHTIO.Vs BETWEEN iH-j AND 1/fl. 


[Sec. 


to take action under S 470 Cr. P. C. A wnetJon 
should not bp piven under S 10> when it l« likely 
to be naeJ n"" a nieans of revenge or extortion 

11 A J 113 

30. Order should not be made without 
reasonable probability of conviction.— 

“ The principle which shoold gniilc Courts In 
taking action andcr S IPo or 476 is now tvcll- 
settled Xa ^anehon yhoiild he giattleii unle^ Iheie 
19 a reo’OHnh/e piobaiilitH of conviction "—Per 
ih'oleijee J in 37 C 230 Sie 14 C X. 300 

12 C X 3 (1918) Pat 332-20 Cr.fclR(Pat) 

7 A 871 (F.B.) 22 Cr 151 (N.) 10 N 177. 
9 \ 1S4 Con 13 A J. 1111. 2 IVeir 5S7 
7 'V R 482 (Civ ) Marshall 270 

31. Order must be based on clearly defined 
grounds. — The Court must be pnmn faeie satis, 
tied that the offence has been committed by a 
definite individual or individuals [23 C 532] It 
will not be safTicient to hold that either the 
plaintiff or the defendant has committed forperv 
[lb3 I' L 1905]. The charge must he specific 
[23 W R 30 ] 

32. Proceedings under S. 476 should not be 

taken till the close of the case.— Procce 
rtinjs under S. 470 Cr P C should not he taken 
until the 9 cry close of the case, in which false 
endenco has been given, in ns much as if taken 
earlier such action is likely to intimidate aobse 
<iuent witnesses and defeat the object of (he 
trial As A rule, a ^fagistraCc aboald not make 
up his miod to start proceedings under S 476 of 
the Criminal Frocedare Code against a nitne<!> 
before he has heard all the evidence in the case — 
31 M J 440 <r. B.) 18 ir T 591 11 M T 191 

4B R, 778 16 11 729 3 C J. 302- 21 Cr 20 
(Pat) 1 Pat W 5t3 OS 17b 

Note. — “It 18 the duty of a Judge, trying a civil 
or criminal action and cngagcil m investigating 
issues of fact, to hear all the evidence winch the 
jiartios may hare to adduce, before coming to a 
final decision and to lefrain from any action 
which would be calcnlited to hamper any party 
in proving Ins case If a Judge on the other 
hand, prematurely, take? criminal proceedings for 
piiTjary or for a like offence against a partv or 
his witnesses giving evidence before him, the 
inevitable result would be to keep away other 
witnesses who might be in a position to give 
valuable evidence— Pei Ah'lni nahim J in 18 M 
T 591 

33. When tho Court should proceed under 
S. 476 instead of granting sanction 
under S. 196. — " It seems to me that if the 
trial Court wa« of opinion that, in the interests of 
public justitp, proceedin-.'s should be t.aken, it , 
toold and sliouIJ have acted under S 476 Cr P 0 
I am verv lo.ath to give sanction to private 
mdindnal, specially in a cose where he and the 
iippO'ito party arc nctuatod by enmity" — Pci 
/;.,ie« J 111 Jl Cr l-l(A> S.et3C 542 18 Or 
l.Vl (k ) II k. J 127. 

3 1. Prosecution cannot be ordered after tho 
Court is /iiiirtiiM A suhdivisioml 

Mngistrati I'Ocr nmking on order of transfer (the 
iipplicntion for transfer having alleged imteratia 
that tin- MaVietniti- lm<l reeeiveila liribe m the 


presence of A. and li.) rctorilcd the stalenient of 
A and B. on oath, lie then made an order under 
B 470 Or. P. C directing their prosecution andcr 
S. 193 I P. that the Magistrate liansc 

already disposed of tho application for traod-r, 
the statements of and B were made roramtion 
jnihee. The act of the Magistrate wa« aol a 
magisterial set and he had no jurisdiction (o 
administer the oath The order was therefore 
illegal.— 7 X 65 • See 2 M. H 43 and 27 C 4'>) 

36. What amounts to a review of a former 
ordar. — If Magistrate after rcniarkine in hi* 
order, tlmt he wonhl leave it to tho acca’cd to 
proseente the complainant if he liked, fub'e- 
(juently on the hatter’s application, makes an ordir 
miller S. 170, Ins latter order amounts to a renev 
of the former and is illegal — { 'll) 2 M X 431. 

36. Order passed in accordance with the 
direction by a Superior Court.— The rale 
as laid down by Piawd J- in20Cr-iI 

(Pat) IS this.— (1) If the lower Court merely 
.icts at the suggestion of the Snperior Court, not 

upon its own knowledge or information but upon 

those of the latter [as m 6 A J. 921] or (2) if t ' 
lower Court had refused to set under S 4,b 
previously to the Superior Court's direction 
proceed under S 476 [tis in 32 B 


erdtt 


'occed under o 4(t> (tis in jo*j, •»“ 

■41 accord.awce with such direction will urt w 
uphold Blit if it IS apparent from the Icrsw 
Conrt’s jmigmert that it was clearlv in its «ia 
that nn ofTcnce had been committed in reintiDn 


that nn offence had been committed ii. 

the proceedings, and action 'vas not i^***L®*^, 
matter was appealable, and the Appellate Con 
direction to proceed under S 476 is 
endorremert of the lower Court's opmioiii * 
order will be upheld [ffee also 21 Or. 349 (PJ'J 

£ee2 0J 546 . 10 M. T 333 i 0 A. J. 924 3 

3eA. Thsbar of aoquittal.-i ".J? 

has net]uitted the accused in a ^ 

as joint Magistrate cannot, ns District Magistm 
prosecute him under 8 476““! A. J. 33S 


{11.} Jltitiitif i-clfieloitt betireni 
.V«. finti 47f>. 

37. Court should not drop Proeee<fings 
under S. 47d on receiving apphcaiio^ 
under S. 195 by private 

Court proceeded to take action nndor o. ■»< 

P 0 but dropped tho proceedings, upon i 
private partv applving for sanction undcr_ . ' 

Cr V. C Ifrhi tint It was usually 
grant sanction to ft private person and the _ 
was directed to take up the 

Stage ftt which it had dropped them, if A tn . 

fit to do so— 17 A. J. 431 

38. Infructuous order under S. 

to action under S 195 Cr. , 

action Ins been taken tinder S 4ir» Or 
Code .and .in order has been made, 
infinctiioua because it has not been made 


iiiiieti me position uniiiu oe ut'*'-.- 
onler under S 476 was vet aside on tlie men 
1 1 Cr 327 (C) 
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[Note. — Tlir* fict tint tlio Coiiil iiuj lux' f'5\on 
'•inction uniVi P. 1*1> mijiio to a iiorvui, (o com- 
j'liin of an offence f>)ierificil tlicrcin,iloe<? not nfTect 
it? power to act undci tins section, aliouM it 
ileem it noee««'\rv — l-t 11 .^*>4 ^4 11. SS 20 M 

Sill] 

38A. Power to convert proceedings under 
S. 105 to proceedings under S. 478. — 

lYhen a case of perjury or forgery is broiia:lit to 
the notice of tlio District Court under S 10** Ci. 
P. C , Hint Court Ins power to conreit tlic proceed- 
in"? and take action under S 470 Cr. P. C — 1 


P.lt. 4. 007 nci I (C): -ee Sl.\. 002 Con. 
2 WoirfilV, 13 C S’. 101*1 

39. Previous sanction under S. 106 Is no 
bar to tlic jurisdiction of the Court to proceed 
under S 476 , [When the sanction has not ter- 
minated in a trial ]— 2^) M 331 

39A. When action should be taken under 
S. 105 and not S. 478.— Wlicn the offence 
ha? not been committed in the presence of the 
Judge, the proper procecclure is to sanction 
criminal prosecution under S IP’S The Court 
tnnnnt proceed under R. 476— Itat 31 


II. PROCEDURE. 


(1) J*i-ellnihinr!/ cut/iiift/. 

40. When preliminary enquiry is unneces- 
sary.— Where an order under S 470 Cr P C 
directing the pro'CCution of a witness under S IfW 
of the Penal Code is made upon the rcry day on 
which or the day after the cross-examination of 
the witness is finished, opon a clear statement b? 
him, and after an opportunity piren to explain 
the inconsistencies in his statements in ehief.and 
in CTOss-cxmiunation, it is not incumhent upon tbe 
Court to institute a fresh enquiry or to pire any 
notice to the accused —4 Pat W +4 

41. Review ol the ease law.— Under the oW 

codes, a preliminary enquiry was considered 
necessary [See 0 W It 3 1C. 400 6 C 164 
(lfi7) 2 C L 316 23 W « 39 0 A 02 7 M 
189 4Oudh90 (’82) A N. 229 2S P 11 I8R61 
In 0 W. R 3 and 4 A 162 It nas hold that snen 
enquiry nee<l not bo made in the presence of the 
ncensed It was however laid down in a number 
of rulings under the old Code? that the enquiry 
was optional with the Court [See 6 0 308 7 C 
20S 0 W n 24 . - D L (Sup) 426 9 W )l 3 
n S 281 iri 0 N 691] This latter new was 
also talccn in ' * ' ' 

Codes It we 
cause or the 
s-ablo • 15 0 

Pat 701 and M'l 7 B U 64 14 B R 087 15 A 
392-34 A 207 26 M J 4S0 12 Cr 8.>(LB)} 
but in 10 C 730 20 C 349 23 0 302 1 C 4 620 
Hat 701 2 Weir 6S7 the Courts were inclineil to 
hold that an enquiry should be made in every case 
The Allahabad lligii Court in 10 A J 247 held 
that a notice should always be piren to the persons 
concerned 

42. Note.— The matter w ill no doubt be set beyond 
doubt if the amenilnient proposed is enacted 
The wortls “after making any prelimicar* 
enquira that may be nceessari ” are to be , 
deleted Tlie risiilt therefore will be that no 
preliminary enquiry need be made at all As 
tbe offences mentioned in S I9.*> (I) (.?) an also 
proposed to be taken out of the provisions of S 
476, the necessitv of a preliminsrv en-iuirv, if 
any, will no long, r exist 

43 . Preliminary enquiry cannot bo dolo- 
gatod.— The prebminarv enquiry reqiiifYvl to be { 
held under S 476 Cr. P. C. cannot be directed to 
lie held by a Magistrate other than the »i*ieer | 


who has called upon tlio delinquent to show cause 
why ho slionld not bo prosoewted for an allegoil 
offence against public justice (e o , offence under 
S 211 I P 0)— 20 Cr 245 (Pat) 

44- Notice not necessary.—" it has been held, 
I have no doubt correctly, that notice is, on the 
face of the section, not legnllv necessary. [5ec 
10 A J 247: 15 A 392, 20 C. 474 ] But notice, 
although not legally necessary, is desirobU', more 
especially where the matter has not been already 
judicially ilealt yyith [0 A, 08].’’ — Per Piiili'mir 
I / C m 20 Cr 777 (N ) See 17 0 C 26 6 0. 
J 457 21 Cr 276 (A ) 

PrfUmhtavy fne/iilry tjioitf/h nof 
ti»f, imtst be rrat, ifhen ItehL 

45. (I) "The holding of a preliminary enquiry is no 
donbt discretionary , and the learned Magistrate 
■night well have sent tho case to the noarrst 
Magistrate without holding a preliminary enquiry 
but that yyos not tlic course adopted by tlio 
learned Magistrate Uo clearly thought that it 
was necessary in tlie interests of justico to hold a 
preliminary enquiry If that was Ins yiow, ho 
should have given ample opportunity to tho 
jictitinRer t<* shoiy cause why he should not be 
proseented • • In iin vieyv the preliminary 
enquiry, whenever it takes place, is intended to hr 
a real one " — Per Dot J in 21 Cr 29 (Pat) 21 Cr 
7I« (Pat) 21 Cr 276 (A ) 

48 . (2) When a plaintiff IS called upon to show cniiso 
yvliy he should not bo prosecuted under R 209 


U'here jtrrilniliinri/ Ptitiiilry U esHeiitlaf. 

47. (1) “It IS qoite true that under .R 476 Cr. P 0 as 
has been laid down iii many rulings of this Conrt, 
a preliminary enquiry may be unnecessary, that 
It tn s.ay. It IB not absolutely necessary to justify 
an order under that section, but in all those cases 
the person against whom an order was made, 
hvd always been before the Court and the end. 
ence in the proceedings recorded in his presence 
• • The present ca«e is very different and 

I do not understand how tbe Jtagystrate can 
rome to any conclusion against the aecuiM 
under S 476 without giving him an opportunity 
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fSec. 


to cros' examine tlic w itnrvfif* whoxe evidence 
Ins been taken behind lih hack • • I tlicrc- 

foro direct the record to be returned to the 


in 22 Cr 143 (A) , See 0 0 440 : 10 C. 345 .6 0. 
L. 148 12 P. R 1807. 2 P. 11 IRfth- 6A.11S 
6 A. 101 

48. (2) Although ijo notice is essential m a procecnl- 
ing under S 476 of the Criminal Procedure Code, | 
yet in the circumstances of c.ach casoitistobe 
seen wliethcr the party affected by the order was 
entitled to any notice. Where A. filed a civil 
suit based on a liandnoto against R. and L. and i 
subsequently withdrew his claim ag\inst L. and 
obtained 

sequentlj i 

the grout 
the handn 

the data borne by the handnote, held that the 
Munsiff acted illegally in directing thoproscen* | 
lion of A. merely upon tho ropott of tho Controller ' 
of Government papers, without deciding the 
genuineness or olherwho of the document in the 
presence of A. and R who wore parties to the 
decree —22 Cr 231 (Pat) . See 14 11 R. 5S7. 

40. (3) When the incident, in respect of which an I 
order tinder 8. 476 Cr P. 0 was made, took I 
place outside the Court, the Judge ought to have 
held a preliminary enquiry to ennblo him to 
determine whether there was any case fit to be 
sent to tho nearest Magistrate —21 C. N. 125. ' 

60. (4) Where the order for prosccntion arises out of 
an affidavit written i» English andeworntoby 
a person unacquainted with that language, the 
Court should make a preliminary enquiry before 
TO.akmg an order under S 476 Cr. P. C. — 15 A 
3.617 

61. (5) Where the identity of the offender h uncertain 

a preliminary enquiry ought to be held — 23 O 
.'>32 . 20 0 474 20 0.319 IfJ C 730. or where 

the oflenco itself is uncertain.— 1 C. 450. 

(3) Scope of the preliminnry cnqniry. 

62. The authority which is called upon to talc action 
under S 470 Or. P. C. need not and should not 
decide tho question of guilt or innocence of the 
pirty, against whom proceedings are to be insti- 
tuted ; but great care and caution are required 
before tho criminal law is sot in motion, and 
there must be a reasonable foundation for the 
charge in respect of which prosecution is sanc- 
tioned or directed.— 10 N. 177 2 Weir 687, 

(.t) Pvncednvc i)i jn’elimiunr}/ enquiries. 

63. Person called upon to show cause can- 
not bo oxaminod as a witness.— Proceed- 
ings in cnquirios under S. 470 Cr. P. C are 
judicial proceedings and tho person against 
whom they are directed is in the position of an 
nrcu»e.l person [ 37 C. C2 F.l ] TI.ereforo to 
axamino such n person ns n witness in the course 


of such proreedings is tiVm i<ie« [2 Weir •'i'll Fi] 
— 17Cr. ,310 (t, n) 

B3.A Position of tho person proceeded 
against. — In proceedings under B. 476 efttf 
Criminal Procedure Code, the person against 
whom tho proceedings are instituted is not an 
accused person —I Pat W. 65 i 8 A. J. 237. 

64. How to record ovidonce.— There is no 
provision in the Or. P. 0. with regard to the 
manner in which the evidence in an enquiry 
under S 476 Cr P. 0 is to be recorded Bat ire 
arc of opinion that for further reference a 
summary of tho statements should have 
been made— [Per Sh'"/»dd.« nn'l Teannn P] 
in 42 0 240. 

.66. Mode of holding the enquiry.— The enqoi^ 
need not be held in tho presence of the aeensed 
[4 W. 11 3: 4 A 182]. Oath may bo administered 
to the suspected person [ 8 11 . B. 5 S 9 : See 17 C 
872: But See note nfcoie] It is not neces^an 
to cross. examino the witnesses — [34 A 207] 


65A. Court not bound to observe special 

formalities. — It is perfectly competent to tte 
Judge making an enquiry under S. 470 Cr. P. D W 
make tho formal order under that section without 
taking any evidence ot all . nndjf he chooses t# 


from imposing any special formalities to hatnper 
the discretion of the Court — [11 B 11 1164 
B.R 6S7relied onl-Per Jlafc/ielor J- “If a 
3IC8S be eiBmineil in the ease of an 
R 476 C' • ■ ’ • ' ‘ ‘ . 

riirht of • • i • 

made to i « " . • ■ 

of the cr.'.—s.i I .. i. i i ■ _ , .i,. 

Court and it is optional witli the Court b ma 

preUmitvary enciuiry ” — ^ 8 B K 

66. Order to show cause should be incoO' 
formity with S. 106.— .Vii order under b 
Cr. P C. requiring tho accused to show cbo 
why ho should not bo prosecuted 

out the requirements of S. 195 Cr P. 0 

gpocify tho Court or the place and the occa 

on which tho offence was committed --iii 
400 (A) 

67. Successor not bound to hold 
enquiry. — A successor of the ollicer ‘ , 
whom tho original trial tuuk place is not 

to hold an indepeudent investigauon p 

making an order under S- 476 Or 1* o-q 
N. C91 Ser 37 C. 642 (P. B-) • C «. »' • 

34 C. 651 (F. B.)- 35 C 114. 

(4) OmtsutoH to hold lireliminaru 
not materlfil in the absence of prejiiax • 

68. The holding of a preliminary ^uquiryin^ P 
cceding under S. 470 Cr. P. C. is 

and a person against whom an order for j,j.y 
tion has been passed without such on c l j 
cannot complain unless he has been proju i 
the omission.— 15 0 N. C91, 



476] 


COVDinON PnECEDEJfT TO APPT.TCATION'. 


816 


(."i) Oi'ttoy imi tf Ifc iimtJr ffft unrrrftsor. 

59. Order may bo mado by auccosaor.— The 
dictum of the Full Ilcnch in 310. 651 that the 
powers conferred I>y S 47(5 can oiify be exereised 



Aimcllatc Court mtn/ ttrocred muter 
S.47tiCt\r.C. 

60. When on appeal IS preferred to a District Jnd;;c 
and IS disposed of accordion to law, the District 
Judjro IB fully competent to Rrant any sanction 
under S 470 in respect of any offence that may 
hare been committed in the case — 20 Gr 202 

Pat)-32B 18t-100 J 600 See I A 17 (F.B.) 
■82) A N 61 • I flat 0S3 D-d tec 10 0. N 1091 
TTote. — The nigh Court in rcrision can sot aside an 
order under S 105 Cr P C and itself taVc pro 
cecdings under S 170 Cr P. C in II A J 127 

(7) Condition pvceedent to oppUcutioH 
of the Section, 

61. (1) ‘See 170 rei|turoa that the Court, Cinl. Cri- 

minal or Hevenue, making the reference to the 
I-lagistrato shall be of opinion that there is 
ground for enquiry into the offence in respect of 
which the cn'c is sent to the Magistrate As 
laid down in 10 N 177, this opinion most be a 
judicial opinion founded on oidencc ’’ — {Per 
Prate B.orhtiiun J C in 21 Cr 310 (N)) Before 
n Court i< justiticd in making an order nndcr B 
47G Cr P. C directing the prosecution of any , 
person, it ought to have before it direct j 
evidence fixing tho offenee upon the persons I 
whom it IS sought to charge, either in the course | 
of tho preliminary enquiry leferred to in that j 
section, or in the earlier proccedingout of which I 
the enquiry arises i 

1C C 730 UC. N 334 21 Cr G75 (C) 21 Cr 
001 (PJ 5 A 02 (01) A N 69. 

02 (2) The offenee must be committed liefnre the I 
Court or rnnst be t>rought to its notice in the ' 
course of a judicial proceeding, nrl by means of 
an appheation a«king for action under R 476 
Cr, P. C.— 13 P. W 1913 . 13 P. K 1915. 

OS. Only requisite for jurisdiction of the 
Mogistrato who subsequently tries tho 


OasC. — S. 47C Cr. P. C. lests jurisdiction Inn 
Magistrate to try n c.ise if one is sent to him for 
trial by a Qourt mentioned in that section. All 
that is required to give jurisdiction to tho Magis- 
trate to try tho caso is that ho should have boon 
the nearesf Magistrate Tlio section has nothing 
at all to do with local or territorial jurisdiction. — 
20 Cr 202 (Pat) See Ifi M JGl . Rat 88 32 JI. 49 
(r.B.)at57 Con 18. 81 10 B It 28. 

C<V^ Slmnltnnentis j)voceriUnit/< under 
Si. Jtt.e /IMfl 470. 

64. There cannot in the same proceeding be a sane* 


as being more appropriate, a compliance with 
such direction is not fatal to the proccedingB [20 
Cr 549 (Pat)] 

(!t) Siniulianroii.s proceedln{/i under .9«. 9.70 
and 470 Cr. V. C, 

65. There is nothing m the Code which makes It 
illegal for a Magistrate to proceed under both the 
sections 250 and 470 Or P C at tho samo time, 
Thero is no conflict between the two sections, 
as the object of 8 250 is to giro compensation 
to the accused who has been harraBSod by a voza. 
tious accusation, whereas proceedings under S 
470 are taken on grounds of publio policy to 
punish the eomphiaant for making a false 
charge— 7 S 10. 10 S 102 21 M,. 2J7 . 27 M. 
59 30C]23(r. B.) 15B. R49 

{10) Can the Court to which the cmc in 
referred iruffcr 470 prorced uuutnut 
persons other than named In the 
order 7 

66. ScoH-SindA find Brondiiny JJ in 3t P R 1917 
have held that Ss 195 and 470 Cr P C merely 
remoic fhe bar to the trial of certain offences and 
not to the trial of any offender Tho Magistrate 
before whom tho caso is sent for trial is not barred 


dealt with by Ch-iudhun on-f .VnrfcouM JJ. in 21 
C N 950 and although its decision was not 
directly necessary in that ca«e as tho offence did 


I Fg 4 C N 3C7 4 C K. 6C0 ) 

Ifote. — It 1* of considerable interest to note that 
this very point was dealt with by Sir Ihmen 
Pmrrel in Essan Chander Dutt r Parannnth *» 
nay 23G^Msrthan 270-sW R (P. D ) 71 and 
he was of the same opinion. The decision in 23 
C. 532 seems to indicate a contrary view.) 

08A. Tho raee is sent to nearest Magistratos, 
cot necessarily all tho ofTondora— Unjers 
S. 476 Cr. I*. 0 It It iKe Care which Is to b'' sent 
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rOVllT.—MEtNIKfi AND SfOPF. 


for enquiry In the iicaiist JIa£ri«tratc nml not 
ijcccsanly nil tU^ who tnipU be con- 

corned m the commisMou of the oltence the 
subseqaent clause of the section referrm- onlr 

to such offemlcr or offenders ns inipht, nf thrUme, 

be known and be within -the pmsn of the 

onqmrin" officer B 300 


rompJfthttH. 

^ ^"Si'^trate dismisses a complaint under 
b .03 merely upon the result of a police inreati- 

tier S 4(G Cr. 1. C in order that the parts 
complaining might have an opportunitvofahowinR 
in the preliminary enquiry the truth of the 
bmaJitU character of the complaint, before direct- 
mg a prosecution under S Jill I p C— 7M IHO 
10 M.232 (RE.) 2Woir 5S5 21 M J 
6 C- 496 6 C 5St -7 C. 87 • 8 C 435 • ^ r I 
315 8 C. L 2S9 14 C VoT fr B1 Mo’l 

30 A. 52 23 P. R 1886. also BA. iJ 

L B o42 5 C N 100' 27 C 921 nVr A 
(A) But Fee 5 C 281 6 C 582 • 7C 203* 4 
G L 134 1 A. 497 1 A 527 t A 18^ i T n 
30 • C C N. 295 2 P. R 1907 ' * ' 

[Note.— When n charge is pronounced false by the 
rohcB, proceedings should not be taken by^ the 

rr'"’ '' «'»S"“ahte Interval 

has shown that the complainant accepts the result 

a J »lep — T 

88. Prosecution under S. 211 where therA 
la no complaint -Tho roi.co TnquSd ,/tS 
the «aso upon information being laid by the 
Magistrate I 

that the case was mahciouslj false and asking for 
prosecQtionof the informant under S 2ll 1 Vo 

The Magistrate thereupon called upon the net! 

plaint -[S« 17 C N.824]. hence the order S 
petitioner been called 

s dST 2rri trit 

have been taken to the order — 21 Cr'^ggwpS'* 
•« 21 Cr 416 (A) ^ ' 

( 12 ) MiHccIlaiieoiij, riilefi of pructne. 

canioto?d°er%oTiminai5®enqufry^^ 


[ Sec. 


71. 


72. 


73. 


o. ur. if. yj.-Srr VHI l-ou.rs of tl,c 

Magistrate to nhum tho laso is sent for-trial 
Omission to direct accused to be taken 
to nearest Magistrate.— The omission tost 

once direct tho ncciisod to be taken before the 
nearest first cla«s Magistrate, under the proris!. 
ons of tho first clause, is at most an irrogularitr 
which IS expressly cured bv S .537 15) Cr PO- 
ST M. 317: CO/I-2CA 249 M I i.L, 


Contents of the order.— An order under S 
47C of tho Cn'm Pro Code should disclose the 
matciials^ upon n hich it uas based ; such an order 
IS & jadicial order and if it does not show the 
t«isis upon which it was pissed, it is liable to be 
set aside in rovision— 21 Cr 633 (Pnt)- (191S) 
Pat 352 . See 39 A. 367 • 1 0 450 


Piling of complaint cannot be delega- 
ted. — Ilepiity Commissioner cannot delegate 
the filing of a complaint to the Public Prose 
cutor where he himself can file it— 13 P R 
1915. 19 P. R 1917. .38 R. 642 (64.8) Biit8<'f2 
Weir 586 


74. Case cannot be sent to a third chss Macw- 
trate to hold prehminarv enfl1lir^.— 7 M 188 
See 15 M. 131. 

75 


investigated.— 13 W R. 45 Con 4N. P 86 

76. Taking security ponding drawiDg up of 
proceedings. — a Sessions Judge cannot tabs 
secnritv from a witness (who, he oonsidcrs lai 
perjured himself) to appear at n future date before 
him to answer charges yet to be framed under 
S 193 1 P. C He should* take immediate action — 
5 C. N 630 

77. Submission of case to District Magis- 
trate for orders.— An Assistant Collector of 
tho second class tiying a rent suit came to the 
conclusion that the plaintiff had committed sn 
offence under S. 193 1. P C and thereupon sob. 
mitt^ the record to tho "THatnei Colleetoi" for 
starling a case under that section The District 
Collector ordered tho initiation of a ease under 
S 193 I. P. C. and made it over for decision to ft 
first class Magistrate, heM (1) the older of the 
Assistant Collector for submission of the record 
did not amount to an order under S 476 Cr P. C , 
but his intention was to make a complaint either 
under S. 195 or 476 Cr P. C. to the Collector of 

District for action under the Code of Criminal 


1905. 
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(1) Tiara the 


COURT”— meaning and scope. 


'hi'-omre 


78. This point Ins givin ri«(. in-- 

rulitii..* necenHitatinc.. th.. - r ^ c-re.it conflict of 
ll.meL,rse,cn I, M 

■■ Gnlenffn lUgh Court 


10 37 


_. C 642 (S.B.) In this ruling the following 
dictum has been laid down The word ‘Court’ m 
S. 476 Cr. P C IS to be understood ns bennng 't* 
natural meaning with the sense of continuity lhi« 
■mpliee notwithstinding any clinngo of olheers, 



‘‘court. — MEANINO .«J1> ‘ifOTR. 


476 ] 


SI'? 


tilus iVGnitcly ovcrruliinf 34 C 5»1 (T’.B.) and 
oettlinir the point so fai as nt lea«t tho Oakntta 
Hiph Court 13 concerned. The followinR rnlmijs 
pi-o and con indicated below will show the conflict 
of rulinps bv different Courts : 

Calcutta— r™ 20 Cr. 184 (C) • 15 0. N dl 
Con 34 C 5ol (P.B.) • 35 C 114 9 0. N. 859 
Madras— Pro 25 M. T. 18 : 29 M. 331 • Con 32 M 
49 (P.B.) : 31 H. 140 (P.B.) 

Allahabad— Pro. 3" A. 344 34 A 393 33 A 39C 
12 A J 1003 . 7 A. J. 991 • G A. J 392 
Bombay — Pro 32 B. 184 

Punfab-Coi 104 P. L 1909-6 P K im/} 10 
P L 1911. 

Na^ur— P.O 14 y. ICl- 20 Cr. 42G{M) Con 
11 N 3G 

Burma— 12 Cr 521 (U B) 

79. Note.— A Magistrate who has eiieceeded the 
Magistrate who tried and finally disposed of the 
ca«o in the course of which an alleged offence 
under S 209 I P C has been committed, has no 
jcirisdiction to maVo an order in the case onder S 
47G Cr P C IIo can do so onlr if the proceeUines 
had been pending when he took orer charge Ris 
proper course would bo to grant sanction under S 
19>— (4Pat W 141] A successor cannot act *uo 
iiiolu, when his predecessor closed thecaso without 
taking any action under the section [2 Weir 597] 

Cotitinmition of jn’oieetUnff^. | 

79A. (1) Means proceedings taken so immediately I 
after the proceedings in tlio course of which the I 
nITcnce has been committed before or brought to I 
the notice of tho Court as to make it realh a 
continuation of the s.iiiic proceedings —32 .M 49 

(P.B.) ' 

79B. (2) When the order IS made in such circuiiistances 
that it can be suid to hare been a contmnation of 
the procecdinirs in which the offence was com 
nutted, It must be sot aside — 8 JI T 81 
79C. (3) An onler under S 47G is illegal in the | 
nh»cnce of anything to sliow that it is a part of tbe 
jirocecdings m the trial m which the alleged 
offence was committed — C M T 92 
79D. (4) To ja'tity action uniler S 476 it mil suffice 
if It IS taken with reasonable promptitude i e so 
shortlr after the coneliisiim of proceedings as to 
nmke It pmctieallT the continuation of the same 
proceeding —(T2) M N 12CX3 
79B. ('>) The ii«e of the wonl “Oourt ’ insttadof either 
Judge or Magistrate shows that the {.rgisls 
tiire intended that in dealing with rases of this 
iiatiin- the continuitr of jurisdiction should be 
iiiaintaineit, though tlic personnel of the officers 
n-n* chant-. d-J2Cr .'.21 (UB) 

r.*) Thr ti-st. 

80. Tlie pn'iwr lc»t f.u a»c. rUainiug whellx r an ofict r 
IS s Court or not, is whether he l.as power to 
recoial cridence and to come to a judicial determl 
nation on the endence so reronle.1.— ">• M J. 1S3 
27 M. J.-J.T 36 M 72 21 M. 121 S,-' 32 M J 402 


(.’{) Uevvuttv oJJlcevK. 

81. (1) llereiiue officer acting under S 40 of the Code 

Igiiul Revenue Act IS merely a Reicnue officer ns 
defined in S 4 (9) of U. P Act III of 1901 and not 
a Rcvcniic Court within the meaning of S. 476 — 
13 O C 198 

82. (2) A Revenue officer prc]iiiing a Record of 

Rights under Ss lC4tolC7of the Madras Bstato 
Uind Act is only discharging an executive function 
of (Jovemment and is not a Court within the 
meaning of S 470 Cr P 0 —28 M J. 123 • 20 A 382 
3C J 133- 2SC 471 But See 15 M 13S 24 11. 
121 tD.*f ] 

83. Incomo-Tax Collector liolding procee- 
dings— under Chapter IV of Act II of 1880 is a 
Cunrt within the meaning of 8,470 — 3 S. 00' 8 
B R 477 

84. Collector dealing with petition for re- 
fund of money. — A Collector dealing with a 
petition for a refund of the money alleged to have 
been collected from the petitioner and misoppro* 
piiated br a Reddi addressed to him m his Revenue 
capacity is not a a Court within tho meaning of S. 
47CCr'P C and IS net authorised to direct tbe 
prosecntion of the petitioner under S 2111 P. 0. 
-(’15) M K 253 

85. r ‘ •' , f, 


86. Deputy Collector making enquiries 
under S. 46 of the U. P. LandBevenuo 
Act (III of 1901) IS not a Revenue Court 
within the meaning of S 470 Cr P C.— 
13 O C 198 

80A. District Eogistrar.— A District Upgistrar 
as provided by 8 105 Cr P C is not a "Court” 
and hxs thcroforc no jurisdiction to make an 
order under S 470 Cr V C —10 B I{ 940. 

(4J .l/ixcelfnuroittt, 

67. Magistrate dealing with a Folico report 
under S. 173 Cr. P. C.— 'Vhere the police 
report (on a Br-t information being laid under S. 
154) is not und< r S 157. so a* to entitle the Magis. 
Irate to proeeeil under S l'.9Cr P C hut NnWer 
S I7J C' I' C’ he cannnt investigate into the 
complaint nnd therefore c.mnot, under S 476, make 
an onlcr for prosecution of the inforinaiit under 
8 2111 P C -43 C 11.52 S-r4C N 3'.1 s 12 
C X 573 37 C 2 ‘jO 

88. District Magistrate acting in his execu- 
tive capacity.— .V [)in«ional Commissioner 
received n eompHint a^jimst a Patwan He 
sent the complaint to the Collector and I)i«trict 
Mai-ivlrnte for dupo-nl The Htter sent the file 
of the ca»’ to his -nbonlinite and asked him 
III take the evidence proiluced bv the apidieant 
and also of the Pxtwan and hi.' witnesses and 
report whether there was no jnw /.ne case 
against tie I’atwan Th-re l«-inga rejwjrt that 
there was no j -imi /le.e ense a.-am-t the Patwari. 
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Jl'DU'IAl- PROCtEDlSC'. 


[Set 


lie allowed tliC mt!cr to t'C <lrc)-jrfvi, lict fiRlcsrsl 
the prosecotion of the corip'ajtant aader S. ! 
1S2 Cr. r. C, ic'i tljt the District MasrMtrate ' 
was actics loercly as aa es«ti\’vi cSwt aad I 
there wa« so judicial procecdirc trithiB the | 
tueacinr of S. 476 Cr. V. C —15 A. J. 054 ! 

i 

S9. Enquiry under the Legal Practitioner’s j 
Act. — A JI»r7«t7Bte ho!(3j?!{7 ard raqnjrv radrr j 

5 S3 cf the Lcc^l PractJoJicr'a Act is a Cotnt 
within the rneauinu of 4TC A, J. 15G 

6 M 2-52 32 >1. J 402 

80* Mamlatdar’s Court.— Coc'tiictM under 

Boabaj Act 11, cf 1*06 is a Ciril Coart within 


tie tieanlr- of ? 4TC C'. T. C— 15 BE.:: :i 
137 : 4 B r. fCO : P D R fOd : 14 B E f4T ‘ 

91. Presiding officer transferred to scat 
other duty c-^'cs to I'C »o 

order* osder S 476 in rc'T'eet of s ca-‘* adir ^ 
tried M tie iirc'‘d!nr offeer cf tb» C-s* t.'ir 
the transfer. I A- J. 3J5. 

92. “Divisional otScer.”— order* r r 

Cr. r. C. can be pa«*ed cnlj bj » C rT, Cr-=:3 
or Rerenoe Coart. An c-dcr p5r7*i^— r t: b 
one p-iseed bv a ‘ Dlrietonal I'Eeer*' thit rit'S' 
t-c the PeputT Collector to whos « ^ 

before wt-om tl e alleged fa!-e sta'errrit tu »-* 
was sahordiaste, i* ■’/re t ire.. — {t»') 2 li’e-.'r'i. 


IV. JUDICIAL PROCEEDINGS. 


( 1 ) fieurmt Prhirijtir'', 

93. The test.— -The tr-*! wl eh la* to applied ^ 
to a part.enlar proceed re Wfere a Coart to • 
detcmiae wVether it is o~ it i« not a judicial 
rroeeediec for the pnrpo»c« of S 476 is wbetlcr 
in the coQrtf of t'^at procecdicr tie jadre has . 
t«!wct lecultr to taVe endc’-ee on oath, not j 
wheth-r le' In* actcallT tales *aeh ctndcrc'^. 
37 C 52 «.-r S B R ’ 2*' M J 123 27 M J. 
227 .32 ?r J 402 24 >1. 121 : SO M 72. ' 

Eiifjuiric* tn the tiatnre of DejKtrtmcutftI i 
citfjtiirif. ' 

84. (1) Raquirr held be a Dl.tnet Rcri*tmr into a 1 
rcsplairt acaia*t tie coadset of a .^ub-Rens. ‘ 
trar i* a departmental one and not a judicial i 
proceediBff mthia S 476 10 C. N 222 I 

95. (2) A depanwent.nl cnqciry into a complaint I 
made acninst a Sab.Maci'strate be ti.e District I 
llajrietrate is a pnirle crocatiec natter and is not 


99. Jsote. — A Tnaci«tmtc rnaV’r? ^ ^ 

a^tcr reeeirirc a report fren the p" re I' e- - 

be had referred tte C3«e for inees','r»tl'= 
lO a rtace o! jcd'.'.al proceed sr* 
rrcaalnr of S. 476 S B. R. : P* 15 1..C- 
23 JI. S? . 


( 3 ) Piylhnititini r 

.V. 202 Cr. r. C. 


. Jt i« dnultfol whether an inee«tir»=‘- > 
S. 222 Cr. r. C. can be rera"dcd 
proeocd'nff and rwe lv> -.ed for •spiejtr: 
ofiler ntder S. 476 Cr. 1’. C"— 

20 Ct bib (r> : See »’«© Sf >1- 

2121 2.795 : CIS) r.B II 01 [(^7) ^• 

D'i]. 


pfOt©.— The Code does not pe-trlt * 
refer a conplsiut to anoth'r Mrr J' 
cpf-niiw and report. .In r’’!" t--'f 
made Ir the JJariftrat ' ‘2 x r-*-** 
wit* ant C »T 


1-* 

<r» 

2 b 





JLDICIAI. n:OCEl.DlXGS fflTlIlK S. t70. 


m] 


to wjiom tlie case Ins been IransfcTreiJ.onlcred the I 
prosecution of a witness for jriviny fai»c cridcnce 
before tlio original Court, bnt that deposition sms 
not put in CTidence, in the tria] before the second 
Ma^strate, nor was the person himself examined, 
ficM that he could not direct the pro'ccntion of 
the witness, as the otfcncc did not come to liis 
notice in the course of a jndicnl proccedin 5 ' 
2 ^cir 59S 

10], Proceedings cannot be started on tho 
result of tbo counter case in another 

Court. — J. and F. presented counter complaints 
against each other before the Snbdinsional 
Macistrate who referred F's. complaint to a 
subordinate ^^a"istratc and retained J*s. on his 
own Hie. 7hc jobordinate 3Ja^strate coarreteJ , 
F Thereupon the Sabdirisionat OBicer, withont j 
adjndicatin" judlciallr upon J's complaint, directed 
his pro«ecBtion under S 47G Cr. P. C. IfcM that I 
S 4"G does not contemplate that the proceeding j 
should bo based open what has occured in \ 
another Conrt.— I Pat W. 5*0 | 

(7) Jtirllciat Pi'oeecdltiy^ ivlthin S. 47G. , 

106. Execution Proceedings.— -An evcntion \ 
precccdinjr is a judicial proceeding “within the 
meaning of S 4TCor the Cr. P C, the definition 
in S. 4 cl. (m) being clearir not ezbaastirc —37 i 
C Gt2 (S.B.): 10 C X 53 10C.J.450 JP 

R 1910 25 51 J 693 19 Cr 153 (Pat) 10 X 177 ' 
17 0 C.309- Cofllrij 33 C. 133 32C 3G7 (onl) 

100. (2) Proceedings nnder tbo Xortbem India Canal | 
and Drainage .\ct 1673, before a Rerenoe Coart 

(02) 22 X X 202 i 

107. (3) Proceedings nnder S 144 Cr P C— 19 M 

IS 5 51. J. 249 ' 

108. (4) Proceedings before a Subonlinatc Court 
reconlinB farther eridenee as directed b\ the 
.\ppclIato Court —15 W R 04 

109. (3) Proceeding under Chap IV of Vet It ot 

1SV3 (Income Tax)— 3 S f)G 13Cr2(l)) S.. 

3G 51 72 . +4 P R 1905 C. » 8 B R 477 

110. (G) rroecodiDTS before a Magistrate to whom a 
complaint has been referred for enqniiy prior to 
the issue of process — 36 C 72 S'r 20 Cr 3*16 
(Pat):10C.J 501 Ci-i 4 C X 30G 

111. (7) Proceedings before an AssKtant ‘^ettUraent 
Officer— 37 C 62 

112. (S) Proceeding befoie a Collector who i« called 
iil>on under the Bengal Tensnej Act to ap|irai«e 
crops — 17 C 872 

113 (S') Proceedings held hv a Magistrate under 8 
23 of the I/egal Pnctitiouer's tet — 9 t J i*^ 

114. (10) Proceclings before a .^ubdmsional o*icer to 
whom the Collecter had transferro.! an ctupnrr 
under S oS of the Bengal T< ntner Act —40 C 463 

115. (11) Proceevliogs taken ciKin an oppf.r »f. .n (.eiDg 

made br the compliictnt to the 5Iagistrate 
iwi (>,<)• 1, re rr/> r( and asking for a jadi. 

cial inrestigvtion.- SM Cr (Pat) S-c 14 C 
707 (F. B.) 

IfOte. — Bat where the complainant d.«*« nut asV for* 


complaint within the meaning of 4 (^) and 
proceedings rel.nting thereto arc net juc 
proceedings within the meaning of S. 47G-^ 
1152]. 

126. (12) Proceedings before a CcrtifiCOtO Off 
when acting in the discharge of liis duties n 
the Bihar and Ori««a Public Demands Recc 
Act {IV of 1914) —i Pat J. 475 

(S) lire not Jitdicinl proecedtni/' 

irllfiin S. 47G. 


117. (i) An enqnirr nnder S 46 of the Code i 
Recenue Act.— 13 O C 196. 

Purely Ministerial Acts. 

118. (5) Delivciw of possession of land to tho Di 
holder be a Xazir in execution of a decree 
C. 307:33 C 133 But see Rat 701 10 C. J. 4 

Inquiry by Subordinate Magistrate. 

110. (r) Proceedings before a subordinate Magisl 
to whom the Depute Cominis«ioucr has referr 
complaiut against a public serrant for euq 
and report are not jadicial proceedings. 

4 C X 300 ButSeeXoteXo llOahore 

Executive orders. 

2?0. (1) -An order passed bp s District Ifagtstniti 
his cteciitirc capacity calling (or tho recordi 
see whether an application (for enquiry into 
conduct of a police constable should be gni 
or not— 25 51. G59 
Police Report. 

121. H Proceedings of 51agistrate acting on n pr 
report and taking endenee in onler to pro»e< 
the complainant nnder S 211 P. C 4 C. N 1 
C-nf'o 5C X. IDC 

Enquiry under tho Stamp Act. 

122. to Enijniry lu order to determine the amounl 
stamp dut\ and penalty m re«|iect of n docun 
im{ioaDde<1 bv n Sob Itegi'trnr— 7 C X 7''3 

ProreeiHiii /1 iiltra rtres, 

123. (;) Slagistrate making enijiiiry into the ques 
of legal gnardian'hip is acting utt n nrer, and 
proceedings ar\ not judici.il proceedings wi 
Uit meaning of S 47'> — 9 C X 1030. 

Other proceedings. 

124. (li) Proceedings under 8 4t3 before a D »1 
Magistrate — 15 M J 4S'i 

123. O Proceedings not eanctionid bv the l.iw 6 
i*13 v B n 587 

12Q. The proceedings of the District Magistrate pis 
orders on papers laid before him by the Dili 
Superintendent of Police (vt).v.X 2''0. 

227. (1) nejirtmcntal Kn-ioin'ei S-^ Xotes Xoi. 
to t*i aio'e 


123 . 

129. 

130. 


(.■) 5Ii»cellaneous pructMegi undtr th- Vill 
I’.egnUtions by a Deputy C‘>’iinii*.ipr.er in Bur 
(O'*) U B 4— q 13. 

(0 Proceedings relating to stttlemrnt ef I 
attache 1 md.T S. 1 46 Cr P C — 21 Cr 247 (I*i 


(() Proceedings before a Deputr Comciiitlonei 
his capacity as Cljimaa of a District Boaril. 
en n. nti ii ■> 
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DELIY IN INSTITUTIKU PKOCKEDINfiS. 


[ Sec. 


131. {!') ProLoudiiigs undci S 3S3 of the Police 
Regulations — 38 A. 32. 

132. (i) Deputy Collector mailing an cntjuiiy umler 
S 46 of* the Land Revenue Act (III of 1901) is 
not a Revenue Court within the meaning of fi. 47 
Or P. C.— 13 0 C 198. 

(i>) Offt'iice coDimittcd before the Police* 

133. Perjury committed before the Police.— 
Ao order for prosecution under S 476 cannot 
be made for alleged perjury during a police 
investigation 10 0 J BGt : 7 0 J. 373 

134. False complaint. — When the offence of iiish- 
tating a false complaint was committed before 
the police and not the JIagistrate, the latter 
cannot on a police report proceed under S 47C 
The pioper course in such a case is to diTcct 
the police to lodge a complaint. 7 C. J 371 
33 C 30 See 30 A 52 See Note No 67 oheie. 


(10) Jlince/femeoiis, 

135. Enquiry by subordinate Magistrate.— 
A 5Ingi«tr:itc cannot direct a prosecution upon 
n report bring submitted by a Jlngistrate who 
was deputed for enrjuirv. 3.3 C. 30 : 7 C. J. 371 
See 13 C. N. .30S 

17. B. — The latter alone is competent to draw up 
proceedings under S 476. ffee 36 C. 72 : 10 C. J. 
.'>64 

138. Action on a petition presented by a 

Vakil. — A Magistrate cannot take action against 
a pleader wJio 1ms presented to him a petition 
containing imputations on him in regard to an 
illegal detention nf his client, masmneh as the 
offence was not committed in the course of a 
judicial pioeceiyng nor w.is it brought under liis 
notice in the course of such procecdinir 
29 M. 100. 


V. STAGE AT WHICH AN ORDER UNDER S. 476 CAN BE MADE. 


137. Either at the close of proceedings or 
shortly afterwards. 

(1) An order under S. 476 Cr. P. C should be made 

either at the close of the proceeding or so shortly 
thereafter that it may be reasonably said that 
the order is part of tlic proceeding —31 M 140 
(F. B.) 34 C 551 (P, B.) • 37 C. 642 (S. B.) 

(2) The power conferred by S 476 Cr P C can 
be cscTCiacd by the Coart only in the coarse of 
the judicial proceeding or at its conclusion or so 
immediately after as to make it really the continu- 
ation of the same proceeding in tho coarse of 
which the offence was committed or brought to 
its notice —32 M 49 (F. B-) . 3 M. T 81 

138. Sub'Judice trials.— Where there has Uen 
an illegal withdrawal of a case at the sessioos by 
tlie Government Pleader, the Sessions Judge acts 
prcTnaturdy in directing certain witnesses to be 
prosecuted — (86) A. N. 94 

130. Subsequent to decision appeal.— A Sub. i 
Judge has jurisdiction to pass an mracrtinaprS 
476, on the Judge in appeal declaring that an j 
offence lias been committed — c g — that the sale- 
deed had been antedsted — f04) A N. 170 

140. Case not finally decided. — Action under 
, S 470 Cr P. C should not be taken until the | 
\ t.isc lias been finally decided [3 C. J. J02J or the 

I 


141. 


142 . 


148. 


complaint has been finally deteimincd 4 C J.hb 
See 3 C N 758 

After disposal of application.— A 

tratc who has already disposed of an application 
for tiAusfer, connot take action under 8 476 Cr 
P C against the applieunts for offenCe nadcr 
S 193—7 N 65. 


What is a premature order. — .ku order 
made before tlio case has been disposed of sod 
before the person prosecuted had an opyortonity 
to show that he hod not committed any offenee is 
jnematnre and wrong 

(12) M N. 400 

J , . t to the 


. . ;s.— i« 't 

. , 'illbpi U'"* 

' rcfeience 

.V ..... lull iiuiiua — iineru me touimission of 
an offence lias been discovered by a Court after 
the jadictal proceedings have terminated, bat 
.at a time wlicn. the facta fveab lu. the 

mind of tho Judge, can ho pass an order under 

S 476 CrP C The Full Rencli answered the 

question in the negative followin', the decisions 
in 32 M 49 (F. B.) and 81 M 140 (F. BO 
[Though Aiyhwj J remarked that had the matter 
been rei isfcigio, he should concur in the dissent- 
rent judgment of ilille) J. m 32 M. 49 (P.B.) ] 




VI. 


DELAY IN INSTITUTING PROCEEDINGS. 


-irfioii htitnf he to/.eii /iromptltf. 


144. (I) -ktilon under S 170 Cr. P C. should ns far ns 
possibk be pronipt nnd cvpeditioni 
:i7 C G12 (P.B.) 7S 187 (Per Bevd J. J. C ) • 
\ 18 Cr.311 (I, n) 

lkl5 (J) An order iindtr S 476 would be Incl if it 
I were pii**rd nftor a long time even if the presid- 
* ing nlluer nere tlio sime It shmihl l>e made 
either III the coume of the judicial proceeding in 
nhich the allegcl offence was ronimitted ornt 
Its (Knilumon or so soon nficr it ns to iruikp it 


really a continintioii of the same proceediu? 
34 C 551 (F. B.). 13 0. N. 39S See also 40 
,4*' “ p L 1916 

.2 Ti'® ^ contemplate 


2SJ (M.) 

148 (5) .\n onler under 

Mun'iff, after n ih Lay 


470 passed hj 
of 111 days n: 


a District 

,1 at the 



476] 


«iTAY OV PROrEPUINOS. 


821 


to omjuiri* inlfi a ca*r and to f.ikc action, w lio- 
c>6r nil} prove to be -the offeiidcr, nlllinu./h 
months tti fen ijenii iiiny cliip'n \n-{0TC it hocoTact 
known nitli niiy depree of certaint% wIbo tiie 
offenders are. [Per Jfrofeii J ]—W H ROb.freSlCr 
5W (Pat) 

160A. (d) There is iiotiiinp m the •eetion winch re. 
quires the Court to take action, if at all, imme- 
diatelj after the conclusion nf the case in n Iiich 
the offences are said to have been coniinittcd or 
within any fired time thereafter— -29 1’ It 19lf5 

161. (4) “In mj opinion where in a particular case 
theic has been nndiie dela\ in makinp an order 
under S 470, is a question which must he decided 
on the facts of each ease, and whore undiio delav 
has been established, the High Court is entitled 
to set aside the order and to arrest further pro. 
ceedinprs — Pri SiiHan Ahmed J. in 21 Cr .■>49 
(Pat). 

162. (3) An order under S 47C passed montlm afln the 
termination of proceedings directing the prose- 
cution of a person for having committed an 
offence in those proeccdiiigs, is bad if it appears 
tint the Magistrate did not become cognisant 
of tlio offence during the pendency of the pro. 
ceeilings— 21 Cr 033 (I’at), 

163. (C) Tho fact that tlio Jlagistrato did not take 
any action against the complainant under 8 47(1, 
when he acquitted tho acensed indicates very 

Its ometinent to hold tint ofheers acting under it , strongly that at tho time, he did not think it 

are bound to make their enquiry either in the necessary When however, at the instance of 

actual course of the judicial proceedings or so the District Magistrate he takes action IJ months 

shortl) thereafter as to make it really a con. the belated order must be held not to 

tiiiuution of those proceedings. The section represent hii independent judicial opinion and 

appears t(iha\ebcen enacted not with the inton. . 8„fh being tho case, tho prosecution should not 

turn of pi oteeting offenders against public justice be sanctioned— 17 0 N 290. 

from prosecution bj the Courts, buton Ihecontrary 

to facilitate, wherever and whenever those offences I 154. (7) It is highlv desimblo that where steps under 
might come to notice, such prosecution b» the S 470 Cr 1* C are to be taken, they should bo 

Courts” [r«r Jfayuard] "It seems to me that the . taken as soon os possible Where there is dela\ , 

section not only intends to, but is expressly i the delay ahniild be OTplaincd-— 3*< A 09’» »re 11 

wonled so that it miy confer on a Conrt a power Cr 20 (A) 

VI!. STAY OF PROCEEDINGS. 


suggestnm of Uie Distiicl Judge is illoval — 10 M. 
T .W3 20 Cr. 22() (rat) . Hut Sr.- 32 D IRIs J7 
344- :U A 391- 20 Cr 2'ifi (C). 

('*) C<i-c latr. 

149. (1) “Such a restricted interpretation [■•rr Note 
No 14") nlxiie] does not «eem, however, to be 
justified by the language of S 476 of the Coile, 
for there is nothing in it to limit the exercise 
of that power within any period or at any 
particular time The power can he exercised 
at any time, when an offenec is committed 
before n Coart in a judicial proceeding, or 
when the commission of it is brought to its 
notice 01 in the course of that proceeiling or 
in any other. The diaeoicry of the commission 
of such an offence may not he brought to the 
notice of the Court before which it was committed, 
til! an enquiry is made in some cognate matter m 
any other jodicial proceedings, and it would be 
stultifying tho scope and intention of S 47Cto 
hold that a Court would not be competent to deal 
with such a commission, unless a discovery is made 
in the judicial proceeding in which the offence 
was committed"— 5 O J. 70 See C A J 392 
.3? A 341 34 A, 391 2 I'nt J. 3o.1 • 32 B ISt 

7S Ifit 29 P R 1910 24 T 30 (F. B.) 

160,(2) “There does not appear to me (o be anything 
in tho wording of the section or in the reasons for 


(J) fleurral Jiiitrs. 

15S. Proceedings under S t7*) Cr P C arising out 
of a casewhicli has gone up in appeal should 
be stayed pending tho disposal of the appeal — 
[20 C N 1146 ( Pat) ] Criminal procecdioga 
for perjury or forgerv arising out of a Cinl 
litigation should not go on during the pendency 
of such litigation The prosecution should be 
staved pending the disposal of the appeal [ 16 
1! T2'f 3+C hlS 30 M 2-*0 see SC N xixi 
13 C N 39S 13 Cr 1(C) 14 C N issxi] 

(2) littvimi iV»ffc)iri/ of Cii'll Suit, i 

160. The High Court will not direct a IrisI to lie 
adjourned pending the hearing of a bw salt to, 
estahlish the genuiiienees of the transaction rn the ■ 
basis of w filch a prosecution under S. 476 for 
jierjiirv and forgerv has l>een onlere,! 1^ IJ J»SI 
2ii n 7v'.. 23 r 6llj (P.o J); 31 C Vis. 

W C. fW: 6 C. 30V 5 W. 11. 21 (Civ> 

13 11. ICl; 7 11 M. iV|. C. M2 5 C J. 23.1; J 


5C N. 44 ICO 730 20 C 341 13 M IW •>.. 

M 124 16 A. 80 eon 30 M 226 
N. B. — The projiosed amendment gives a ilcs. 
cretion to tha Magistrate if he thinks it expe. 
dient in the interest of justice to star proceed, 
mgs, until an appeal against the derision arrived 
at in the judicial proceedings is disposed of) 

67. No hard and fust mlo,— It wouM be a 

dxngerous doctrine to lay down any hard and 
fast rule to the effect that a criminal trial or 
laquiry ihouM, of necessity, be stared, iimnir 
iMrcniiie a civil suit has been instituted between 
the parties, in which some or all the matters 
nviterially in issue in the cnminal case would 
liare to be determineil. until the cinl litigation 
wx» finally decid'd— 13 C \ 39S . see 34 C 

(2) rrintrney of Clrtt ajtprat. 

68. (1) Is cot in Itself a foffeient gronnd for ilasi/i-. 
cnminal pn>eee,lings under 8 4Tfl [14 |{ |{ 

8C. U 14V. 20 IJ. 7^.',] 
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169. (2) “Tlio tcnilonc) Isas been, whcnevci possible 
to sccuic n final ndjndication by tlio Ginl Gonrt 
before the nctunl trial of tho ftccascd pcismis in 
a Criminal Coui t. Ido not think however, that 
any direct autbonty can bo quoted for interfer- 
ing with proceedings by a subordinate Givil 
Court under S. 470 of tho Crim. Pro. Codo merely 
oa the ground that an appeal npon tho same 
facts is pending before the High Court —22 Gr. 
236 (A) - (-Oo) AN 251* fee hnnetei 20 M. 08 

(P. B.) 

(4) Session Jmlqc raiiuot sint/ pt'oereiUntfs 
of a Civil Court. 

160. A District Miinaifl taking action under S 478 Cr. 
P. C. remains, while exercising its powers nnder 
the Cr. P. C , a Civil Court and is not an inferior. 


Oiiniinnl Court nitliin tlie meaning of S 435 
The Se«8ion Judge has tJieieforc no poner to 
stay the proceeding taken hv tlic Muiisiff— 5 M. 
J 220 

(S) IJ/fccf of settiuf/ (isldc f/ie oi'tf/liKil 
i>rocee<tinf/s. 

161, (1) Where the Sessions Judge set aside the order 
dismissing the complaint and ordered further 
enquiry but did not at tho same time set aside tho 
order under S 470, tho order under S 470 remains 
good —21 JI J. 7EI3 

162. (2) If an order passed under S 470 (I) Cr. P C. 
directing an enquiry to be made by another 
Magistrate is set aside, it is just and proper that 
proceedings under S 470 (2) before tbe Magistrate 
shall also cease — CL B. 49. 


VIll. POWERS OF THE MAGISTRATE TO WHOM THE 
CASE IS SENT FOR TRIAL. 


(1) affect of chuuue of J.ntv. ‘ 

163. “Tho substitution of the description “nearest” 
for "haviug power to try” in the 1872 Code is 
significact." [Per Shephaid C. J. in 16 JI. 461). 
It is not necessary that such Magistrate should b« 
a Magistrate Laving jurisdiction over the division, 
ic which the offence was committed.— : Bee 
also Rat 88] 32 JI 49 (F. B.) at p .57: 1 C. J 
630: Coil 1 S 84 10 B. U. 23: 2 Wcir 590 
For the latest case See 20 Cr 202 (Pat) (Note 
No 03 above] 

(2) Menuinn of **Xe«vest Moghtfatc". 

164. Nearest IMagistrato cannot be the very 
officer acting under 8. 470.— An officer 
cannot bimself try an olTcnco under S 174 I. P G 
in his capacity ns a JIagistrate when the offence 
has been committed before him in his capacity as 
a settlement olheer [2 A, 403 . See 12 W. R 18 
15W. R 89: 2 Weir 013]. 

[Note. — The rule will not apply when tho officer 
commiUiog the case for trial i# the District Judge. 
A Sessions Judge has power to try a person for an 
offence pnnishahlo under S 196 I. P. C. when be 
has given sanction as a District Judge for the 
prosecution under S. 19> Cr. P. C— IC C. 760 
(F. B.): See 7 0. N. 70Sj (’89} U. B. (97.’01) 
01 (62)] 

165. Nearest does not moan ** goographically 
nearest, The word '‘nearest" m S 476 must 
be construed reasonably. The word does not 
necessarily refer to tho Head-quarters of the 
Magistrate but has reference to tbe area of his 
jurisibction — (’02) 2 Weir C90 

106. Nearest Magistrate docs not incindes a 
successor-in. ollicc [21 Cr 20 (fat)]. 


(S) Votvevs. 

lev. PoTvera of the Magistrate to whom the 
case is sent for trial.— (l) The esprcssioa 
“proceed according to law ” in subs (2) of S 47C 
Cr P. C, requires tho Magistrato receiviug the 
rcfcience to proceed under Chapters XTIII to 
XXI of tho Code according to the nature of the 
offence supposed to iiavo been committed tie 
hae 110 jinisdictimt to Ollier an \ine*tigatioii under 
S. 202 Cr P. C.— [21 Cr. 310 (N ) See 7 B. H. 29] 
(2) But he is competeiit to disehaige the accused 
under S. 253 tupia, if in his opinion the evidence 
against tho accused is not sufheient to warrant 
their committal [6 B 11. (0 C.) 41] (J) Where 

the order under 8. 470 Or. P. 0. is clearly without 
lorisdiction the JIagistrate viny the 

complaint [10 M T. 389] (4) Ho emmot, while 

acquitting the accused dneet coinpeuitition to it 
iwid under S 250 Or. P. C (14 B. R HCO]. (6) 
Ho cowNof lefuie to talc aetiun on the ground that 
tho accused should have boon committed to the 
Sessions under B 478 [7 B. 11. 29] (G) He 

lefurn Hie co«e to the Civil Court. [3 B. L 47 
7B H (C, 0)29] 

168. No jurisdiction to question tho validity 
' of the order. — ' 

(1) A Magistrate to whom tho case is sent under 8 
470 (1) IS bound to proceed with the case a* 
provided by S. 470 (2) He cannot acquit tbe 
accused on the ground that there was »o sanction 
as required by the law — 31 0. CG4 : See 20 B 7So • 
13 B. 109 7 B H. (0. C) 29 
(3) Misdescription of the JIagistrate to whom » 
case is sent as “Collector" is not a ground for 

160. ■ 


IX. POWERS OF COURTS GENERALLY. 


(J) i*oi»Tr^» of Courts actlfii/ under S. 470. 
170, The Session Court— can try the rnso itself 
under B. 177 Or. P. 0. and need not proceed under 
K. 470. 


(N. B. Under tho Codo of 1872 this could not be done 
in view S. 473— Sec 7 M. 11. (ap) 17 • 7 JI If- (“P' 
23. 1 A 129 1 A G25 (F. B.) oierruling 1 A. 
193 : 1 B. 311 ! 1 B. 3Jfl : 3 0. L. 699 i 4 II. 287.] 
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171. 'TT- 


172. Munsiff. — A Mnnsif! prococdin" nmlDr S 476 
Cr. P. 0 cannot, ns n judicial oflicer, direct the tnal 
of a person who has committed an offence nniler 
R 500 I. P C and nak the Sln^istrato to deal with 
his order directinR a trial as n complaint — 6 C J 
713 

(2) SttjtPt'ior Coin'f. 

(i) Cannot. 

173. (I) It cannot interpose and order an mforior Court 
to proceed under R 470 — 0 A. J. 924 

174. (2) It cannot direct, on settin" aside a conviction 
the lower Court, to take action nnder R. 476— (^9) 
A.N 93 See (’90) A. N. 1G7 

[K. B —In (’90) A N 107 the District Magistrato’a 
order was taken as made by him ns flic head of l\e 
police and therefore good] 

176. (1) Other thank Hish Court has no power to set 
aside a complaint duly made liy a subordinate 
Court — 0 C P 2(3 

(li) Can. 

176. Can, on appeal against an onler by a subordinate 


Court refusing sanction, pass orders under S. 476 
read with R 195 01 (6)— 32 Ik IS I. 

(S) .ippelldtc Court. 

177. Change in the law.— By inserting s. 470 B 
the Amending Act proposes to provide for fan 
application to a superior Court as defined by see 
19i (3) airainst a complaint made under S. 476 
(I) nod the superior Court can direct the with, 
dmwa! of such complaints Tho effect avill be 
to render obsolete the following rulings {'02) 22 
A. N, 202 13 B 109 13 M. 144 

NotO.— The superior Court will be able to make any 
order which can be passed by a subordinate 
Court under R 470 (1) See S 476 (B) 34 P R. 
I860 

(K. B— the rulings in 16 A 80=C9i) A. N 9: 9 Cr, 
181^1 I C 220, will be rendered obsolete] 

178. *.’• “ 


170. A District Judge cannot—make an order 
under R 470 in a case tried by a Munsiff upon an 
application by the defendant for eanctiOTi to pro- 
secute a witness —10 A 80 


X. COMPLAINTS. 


(J) Gruerul rifles. 

)80. (1) A complaint must bo made iu writing.— 
See 470 (1) 

181. (2) Order not strictly falling within S 476 (1) 
may be treated as a complaint and action can bo 
taken on It as such —26 A 514 See 23 A 219 

182. (3) Subs (2) of S.478 Cr, P. C. indicates 
the procedure.— which is to bo followed when 
an oroer under subs (c) has been made — 32 M 
49 (P.B.) 

183. (t) R 476 and 19'i Cr P C must be read together 

and tho former section prescribes the procednre 
to lie adopted b\ a Court wlicn making a complaint 
32 M. 49 (P.B.) 7 ^ 871 (F.B.) 9 C P 26 

See Rat 895 31 M 140 17 M J 594 (F.B.) [Per 
J/.«er J.) 

184. (4) The « ords “as if upon a complaint made nnil 
recorded under S 200” in tlio Code of 18'IS was 
introduced into the section to give effect to the 
ruling of the Foil Bench in 7 -V 871 — 20 A 249 

185. What does not amount to a complaint.— 
Where in n easo of fraudulent eieeution of decree, 
the Court did not grant sanction under S 195 or 
take action nnder S 470 Cr P. C but merely 
adJre««eil a letter to the Diitnct )lagistnte in 
which he stated all the facts and eoncluded br 
soliciting orders in the ca«e, l.ehf tJiat the letter 
did not amount to a complaint within the meaning 
of R 476 Cr. P C —40 A, Cll. 

(1*) CoHfriiM of the roiuittalut. 

168 . Misdescription of tho Magistrate to I 
whom tho case is sent as ‘Collector',- | 


See — VIII Powers of Magistrate to whom tho 
ease IS sent for trial (168) uhoie 

187. An order which doos not spoolfy or even 
indicate in am way how or in what respect, tho 
document in question is a false one, is wrong and 
must be set aside —(’12) M N 400. 

188. False statomont allogod must bo sped* 

fiod. — There must bo indication of a specific 
charge and of the particular statements alleged 
to bo false (1 C 450] A Court directing tho 
prosecution of a witness for perjorj under 6. 476 
Cr P C must specifi the statements in respect 
of which the offence is alleged to have been com- 
nutteil Thoobjofttof specifying the offence 
anil the occasion when the offence is committed 
II to give not only notice to the acensed bat also 
to the trs ing Court of the iiK-cific offences against 
tbeaccosed [4ratW 41 39 A 367] 

189. Form of tho complaint.— Where the Judge 
of Maiopuri passed the following order "I hereby 
complain against R R Son of C R, Brahman 
of Kaihal, that he on the I’th of Julr 1912, fileil 
two false and forgesl bond* in foit No 3.17 of 
1912 in the Court of Rmall Caa«es, 3fa!npun. and 
thereliT committed an offence under Ps 471.467 
I P C and P 209 I P C The pipers will be 
sent to the Ilistnct Magistrate with the re«jneit 
they tnav be made over to a competent Court for 
disposal”, M f, that this amoootetl to a rompUint 
oader S 4 (h) Cr P C It was not a sanction 
given oader .v. 19-5 or P 476 Cr P C.— 12A.J. 

too. Whac tho order should contain.— .in 

€>r»ler tind.-r P. 476 Cr. P. C #* "ul 1 clearly specify 
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the cTact charges against the acensMl, anil should 
not leave the meaning of the Judge m donbi. — 8 S, 
179. I C. 4o0 (00) A. N 119 
191. The order must show that it was part 
of the proceedings. — An onler nndcr S. 476 
Cr P. C. IS one made without jiirisdictiOD) in the 
Absence nf anything to show that it was part of 


the proceedings in the trial in which the offence 
was committed, — 0 M. 792 (31 M. 110(P.B.)‘ 
32 M. 49 (F. B.) Fd.] 

10IA. FlTect of omission to direct the ac- 
cused to be taken before the nearest 
first class Magistrate —See i C. J. fi30. 


XL REVISION. 


(1) Oi'ilev cttunot he heertnse 

civit suit jUett, 

102. High Conrt cannot quash a prosecution based 
on an order under S 47C or 478 Cr. P. C. simplr 
because a regular suit has been hied, to establish 
the genuineness of the transaction forming the 
subject-matter of the pro«ccniion — IS B. SSI j 
23 0 610 


(2) ir/io matj fijiplu foe eerHSou. 

192A. An application under S 439 of the CHmina! 
Procedure Code to interfere in revision with an 
order passed under S 470 Criminal IVoeedorc 
Code, can only be made by a party oggrived 
thereby, that is to say, the person whose proseco- 
tiou has been ordered —21 Cr 8t0 (N ) 

(H) Ordei-'* h\i Civil anti Jlcventie Coitvts. 


198, There IB n great conflict nf rulings as to the 
powers of rension of the High Court, of orders 
under S 476 Cr, 1’. C particularly when passed 
by Civil or Revenue Courts. Out of the great 
mass of rulings it is possible however to construct 
4 general principles They are ns follows - 
194, (1) Tho High Court cannot interfere under S 439 
Cr P. C with an order under S. 476 passed by a 
Civil Court It can do so only under S. 115 (C 
P.C.*S, 622 (oUC.P.C) 

Calcutta-^ C. 477 (F. B.) : 2i 0 N 654 * 8 C. 

N. 73 . 32 C. 367 See 23 C. 532. 

Allahabad— 26 A. 249 (P.B.) . 38 A.fibSs (01) A. 
N. 170 4 A J. 701. 


Madras— S« 32 IM. 49 (F. B.) • 26 31. 136 
Burma— 4 L B 339 10 Bur T, 13; 4 L. B. 138 

(15) U B ir 83. 

Oudh — to C 96; 17 0 C.25- ConC>O.C.2lG 


[N. B.— No such limitations have been laid down 
in other Courts : — See Rat 895. 20 B 785. In 
the Punjab it has been laid down that it is com- 
petent for the High Court to revise nndcr S 439 
an order granted by any Court Civil, Revenue or 
Criminal.— Sre 5 P. R. 1908 (P.B.) : and 163 P. L 
Set also 9 N. J8t • 4 X. 140 for N'ngpnr ruling). 

16. (2) The High Court cannot interfere with orders' 
pasted by a Revenue Conrt undi-r 8. 476 in the 
exercise of its Rcvislonal jurisdiction onder 8 439 
Cr. P. C —40 O 477 (P,; B.) - 32 M. 49 <F. B.) s 
( 07) A. >-. 277. 

[Note.— In (’07) A N. 277. it nns held that .the 
only nntSoritj which could interfere was the 
V Roanl of Revenne.— Hut in to O 477 (F, B.) 
« fJ'e JJigb C<eirt deeided thnt it had power to 
interfere under 8 Iir, Cr. P. 0 or 8. 15 of the 
High Court's Act) 


12 Cr. 85 (L. B.) 6 U « 49- 13 Cr 
Oudh 284: 15 M. 224; 21 >1. 124 (P. 
29 31 100 . 32 31. 49 (P. B.) . 33 31. 48 (P. 


B.). 

B.) 


N. B. — The only rulings laying down as contrary 
prejxisjtion sre ' 55 C. O&^i S6 3L 98 (P. B.) 


13 31 144. 13 B 109 


1B7. (4) That the High Court cn» interfere and revise 
order under S. 470 Cr. P. C. on grounds ^ber 
than want of jurisdiction.— 33 31 48 (P.B.)' 
129 31. 100 Od] fiev (’01) A. N. 177 • (’07) U- A 
l-^-l : Coutrn 7 B. R. 84 


[N. B. — In the following cnio it has been laid dowa 
that the powers should be etercised only In creep* 
tional cases —(’97) A. N. Cl ] 


198. Orders by Bevonue Courts.— The 

Court has no power to interfere in revision with 
an order passed by a Collector, under R. 476, but 
an application for revision should he filed before 
the Board of Revenue — (07) A. N. 27? 

190, Oder passed by an Income-tax collector 
is not open to revision under S. 439. 
3S 06. 

200. High Court cannot interfere with the 
order of a Bistrict Eegistrar under 
476 Cr. P. C.— 33 A. 109 


(i) 0/*ffej* by a Smalt Caii<ie Court. 

201 Wl... TI...T. n .1. I C I'JO of 


respect of a statement made by him before thst 
Court, nor can such an order be interfered with 
under S 115 of the Civil Procedure Code.— 
10 A J 921 

(tf) Poicei* to Interfere at an infer- 
locntory ufage. 

202. VThere the lower Court called upon a complain- 
ant to show cause why ho should notboproaecu* 
ted under S. 182 I P. C without giving him an 
opportunity of having the complaint enquired 
into, held the High Court had power to rovi'o the 
ortler, although no final order directing the pro- 
secution of tlio accused had boon passed.— 22 Or. 
81 (A) 
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(6*) Cfoitiidt on irhieli the High Court I 
trlH iuterfeve. I 

203. Before an onlcr onder S 4T6 Cr. P C can Iks ' 
TOTwed it inn«t be clear that the opieion formed 
br the lower Court in repard to the propriety I 
of a prosecution was not a real opinion but that 
“the Court acted on merely fanciful grounds, on | 
grounds so empty, *o obriously wrong that it 
could not be said to hare fonned a seriuns 
judicial opinion at all.” — 21 Cr &1G (K) 9 X 

Idl : 23 A. 341 

(7) iVlieu the High Court iritl or wilt not l 
/»ifcr/ere. , 

204. (l)The High Court ought not to interfere with 
an order antler S 47G Cr. P. C. nnleas it can be 
shown to be perrerse.— 9X. 1S4. 10 X. 177 s 22 
Cr. 131 (N) 

205 (J) The High Court should not excrci«e its power 

of sensing an order under S. 470 Cr. P, 0. where 
the Court below has nrrired at a judicial opinion 
on cndcnce that there is ground for enquiring 
into •‘an offence referred to in S. 195” merely 


bccsiu>e the lltph Court might disagree with 
that opinion— 14 N IG 

200. (3) The Hiph Court will interfere, under S II3 
Citii Pro. Cotie or under S 107 of the (ioremment 
of India ,\et 1915, with an order under S. 476 Cr. 
P C br a lower Court, onlr id exceptional cases. 
—32 M J 402 

207. (4) When an order under S 470 was made appar- 
ently on insnftieient gronuda. and no further action 
was taken in rc«j>ect of it by the Court making 
■t for more than one year, held that this was a 
Case in which the rcnsional powers of the High 
Court might be properly exercised— (01 ) .k. X. 177. 

(S) MiHretluueoiii. 

208. Sessions Judge, — .k Sessions- Judge has no 
jurisdiction to ren»e an onler of a Jfagistrato 
jttssed nnder S 470 Cr. P. C —34 C 42 20 Cr 413 
(Pat) • 23 M 205 

209. Power to pass the proper order. — lligli 
Court as a Court of Rension has power to pass 
the proper order which the District MunsiS 
might to hare made and has power to grant tho 
ncec'sary sanction.— 25 Jf, J, 59J 


XII. MISCELLANEOUS. 


fjj (tJlenec under .S. 23S, P, C (contempt 
of Court.) 

210. The Court in which an offence ander S. 22S P. C 
IS committed sboald itself try the offender then 
and there, and pass orders nnder that section.— 6 
C. J. 713 

(2) Preitideucg Jfugistrate/f. 

211. Uodorthc amended code, the Chief I’residcncy 
Magistrate ha« power to take action under S. 470 
Cr. P. C.— [Sre S. 476 (2)] 

This was not the case formerly — See. 9 B. K IICO- 
3 C. J. 357. 

(3) I'urthcr euguivg ruuuot be ordered 
irhere the Mayiitrute after ditiuls*-^ 
tug the ea^e /tn» nri order 

under S.47G Cr.P.C. 

21C. .k '*e«sion8 Judge has no jurisdiction to direct a 
farther cnciniry into a co«e in which after dis. 
charging the accu<cd, the Magistrate has jias'ed 
under S. 476 Cr. P. C. an order for the prt>*ccution 
of the complainant nnder S 21 1. 1. P. C.— 15 Cr 1 I 
(C) 1 15 Cr. 16 (Q. I 

(4) yo appeal against an order refusing I 
ta tal.e action antler S. 470 Cr. P. C. ) 

213. A Di«trict Judge has no jttri'diction to entertain j 

an appeal against an order-of a MnniiC refoting, 
ou the appl cation of a parte, to take actios nnder I 
S 476Cr. r. C.— ir.k.J.C'4. , 

(3) i'fitrrr of Ciril Itenrh to rerine order-f 
tintlrr S. 4 70 Cr. P. C. 

214. A I'lcsion Bench of tl e High Court dealing with 
a Ciril bu*ine«s of a group has juriadiction to 
deal with aa order erder S. 643 Ciril Pro. Code, 
made by a ciril court in that group. Such Bench 


may also take cognitance of an order under S. 470 
Cr. P. C. if sneh cn*e has been transferred to the 
Bench by nn order of the Chief Jnstice- 23 C 532. 
(O) .Vo power to rcrleir onler. 

215. In a case of aoantt the Magistrate while acquit- 
ting the acensed remarked that a prosecution for 
perjury would be a fit punishment for the com- 
plainaut but he would leave it to the private party, 
bat subscqBeoCly upon the application of the 
acca*ed passed an order under S 470 Cr. P- C. 
— Arid— that the latter order amounted to a renew 
of the former and must be set aside. — 10 51 T. 3S9. 

(7) Cognate .S>c//o/ie. 

210. Ao order under S. 476 cannot be made the basis 
of a trial in accordance with S. 47S Cr. P. C. — II 
P. K. 1S70. 

(S) intnei>*et>. 

217. Offences mentioned in cl. (c) S. 195 Cr. P. 0. must 
be committed by a party to the proceeding but 
the scope of S. 470 is not so restricted, and 
applies to trifReawt of parties — 32 M. 49 (F. B.) 
S'e IS R 5S1. 

218. Arrest of witness.— S. 470 does nut permit 
a Magistrate to airert a witness, who has in his 
opinion fabricated false eridence with a riew 
to commit hipi to the Court of Sessions. If he 
II satisfied that there is ground for enquiry into 
any offence referre,! to in r*. 195 and if Lc thinks 
tliat no further preliniiBsry enquiry is n»ce«asry, 
send tie case to the nearest First Class Magis- 
trate —3 B. P.. 1S.5. 

210. Prosecution for perjury.— It is unusual 
and improper proce-luri- for the appellate Court 
to order pro»ecutior. fiir perjury in the ' 
Court 0*1 naten'als which are not » 

Court and which the whne«s had no - 
toexp'ain whiV in the Uii. — 10 C. 
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tOWER Oy SESSIOJiS COtjRT tO tllY FOR CONlEUPT. 


[ Sec. 

477. (1) Subject to tlie provisions of section 44-F, a Court of Se^-sion miiy cliargc a peison for 
Power of Court of Session as to such offence referred to in section 195 ami committed before it, or 
offence'? corftmitted before itself brought under it.s notice in tlic course of u judicial proceeding, 

and may commit or admit to bail and irj’ such person upon its own charge. 

(2) Such Court may direct the Itlagistrate to cause attendance of any \\ituessea for tlie 
purposes of the trial. 


Kotos. 


1. Action under S. 477 is diserotionary. — 
S 477 IS an empowering eccbon am) nnthonses a 
Court of Session, when an offence referre?) to in 
S 195 Cr. P. C has been committed before it or 
brought under its notice ns mentioned in the 
Section, to charge the offender and to oominit or 
admit to bail and try him upon its own charge. 
The word "may" in S 477 ought not to be read 
as "must”. [28 C 434] 

2. Trial should not bo summary-— "Sec 477 
grants a power which is very seldom encrciscd 
It gives the power to a Court of Session to chaise 
a person for any offonce referred to in S. 195 and 
committed before it It further gives the power 
to omnut for trial or admit to bait and to try the 
person for the charge it has framed, but the sec- 
tion no where lays it down that the trial is to be 
a summary trial nor Joci the <ecfio» oH\/Kke>e 
demand a deci'ton \chieh should be wore piomft and 
fpeeihjtlwn that of any oidinnry tual The very 

owers granted m tliat section to a Court of 
CBSion are so unusual, that it seems to me it is 
the bounden duty of any Court csercising them, 
to be at pains, to give the accused a fair and tm. 
partial tiial, in view of the fact that the Coort 
has already had before it a certain amount of 
cndenco upon which it may have already formed 
an opinion."— Per Tudlall J. in 4l A 197. 

3. Change of Law.— S 473 of the Co*lo of 1872, 
laid down that "no Court shall try any person 
(or an offence committed in contempt of its own 
authontj.” The term "contempt” •ncliiiled not 
only o/Toncos nnder Chapter A' of the Penal Code 
but all contempts of Court [I D 339. Sre 
10 B ll 124 ! Hat 70 • 2 A. 405] TJic prohibition 
in 8. 473 catondoil to the offence of giving 
false I'liilcnce [1 13 311 7 M H (ap]>s) vtviii 
But fee 2 Weir 008] niid to offences described 
in K- 407, 4GS and 40<t of the Cr. P 0. 1872 [7 
M 11 (sppx) xiii] The prohibition which was 
t>robably intended by the Legislature to opply 

\ to Magisterial Courts, [Sec 1 M. 305], was 
by reason of the general terms in which it was 
couched, held iipjilicnhlo to Sessions Courts as 
will [1 11 311 11 n II. (C C) 9S, t C 570 

21 W it 27 3M.2’it. SreSM 351 : 5 C 1S4 

[187) • 2 A lO'i] The term “trj" was however 
held not to nppi) to appeals from conviction. 


nn ncciisisl person fur iin^> offence refcrretl to in 
IP', coniTiiittnl before iliilf — a power which 
IS |MH.ulinr t» that Court [Sec .S C, N, ccc . See 


S 487 port.] This was ft power wlu'tli the ^essioDS 
Court enjoyed under the Code of 1S61, S 172 
[12 ^Y. B. C9 • 31] but of which it was uninten- 
tionally deprived by the Code of 1872 The 
phrase "in the course of a judicial proceedings" 
is taken from the judgment of A'orman J m 
12 W. K. C9 As to the law ns it stood before— 
See 6 A 103. 14 A 354. (1897) V B. ('97.’01) : 
127 (130), 

4. S. 477 applies only to offences committed 
before itself.— S. 477 of the Code of Criminal 
Procedure deals with cases which transpire before 
the Court of Sessions, itself, and in which the 
Sessions Judge is in a position to declare without 
any further enquiry that a person against whom 
action IS necessary under that Section, has in fact 
committed an offence mentioned in S 195 Cr P. C. 
(5C X.CdO: 12 W. R. 31] Where a witness 
made a statement before tlio Sessions Coort which 
contradicted that made by him before the com- 
mitting officer and no ciirtcnce is givoa to show 
which of the statements is true, it cannot under 
S 172, Act XXV of 16C1 (=S 477), be said that 
an offence has been committed under the cogni- 
zance of the Sessions Court [12 W. R 69- 
O. S. 172 . tJ S. 206 See 3 B. L (A. C ) 35] 

5. Power of Sessions Judge to try offences, 
committed before him as District Judge. 
— A Sessions Judge has power to try n person 
tor an offenco punishable under S 196 I P._C 
when he has as a District Judge, given sanction 
for the prosecution [IG C. 77G (F. B.) : 7 0 h' 
70-H CO?) 17. B (1697-1901) 127. 6B479! 15 
B R 104 But See 0 A, 103] 


piuiisiuuv oi o 4Vi Ur P.O, conneieu iinu 
perjury. 77rW, that the reference to the Judge 
r 4. , , . . .-Icii 

I al 

, • ul 

P. C— 0 A. 103. 

7. Should the case bo transferred when 
Judge has already formed strong opi- 
nion ?— It has been hi-Id in (S2) 2 Wcir COS that 
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tills scctiou is an exception to the pcncral rule that I 
no Court shall try a person for an ofTence com- 
mitted m contempt of its o^m authority Where [ 
the offence of fabneatinjr false evidence has been 
committed in the Sessions Court, there is nothing: 
illegal in a Sessions Jadpo trying it and the fact ' 
that the Sessions Judge hait erprca<til nn opminn ' 
prejudicial to tho accused is no grounil for the 
transfer of the ca«e, as that is a circumstance 
which the law necessarily contemplates when it < 
authorises a Sessions Court to try a case The 
Calcutta High Court has taVen a different view 
in 3 C N cclxxnn and the AUalmbad High Gunrt 
in (S“) A N 13‘l m which Kdge C J reninrked 
“If I as a Sessions Judge, had directed a prosecu- 
tion in consequence of a matter that npj>eared 
before me at a trial, I would iniieh prefi not to 
he the Judge to try the prisoner foi the offence 
nhichihad diiecled him to be prosecuted for, 
and would a«k the High Court to transfer the 
ease for trial to some other Judge " 

8. Sessions Judge has jurisdiction only 
whan ho proceeds under this aootion.— 
Where an offence committed before a Sessions 
Judge in contempt of his authority is not taken 
up by him niider tlio authority of S. 47J (=S 477) 
ho cannot try it notnath^tandiag that it is excla- 
RiTcly triable by u Court of Session (($2)3 
Weir 009 (S7) a Woir 6CK1 Socl4A 354] 

0 Is thero any necessity for preliminary 
enquiry ?— There is no provision loS. 477Cr 
P C with regard to any enquiry [18 D K 234 J 
Tins 18 a fact which is to be noted as distinguish- 
ing this section from S 470 which expressly 
proTides for a ‘preliminary eiuiuiry ' In tjiuc'h 
fnie[SC N GJOl it is laid down that S 477 
deals with cases wliicb tr.iuspiro before tho Court 
Itself and in nliteh the Sessions Jadgo is in a 
position to di'claro, irelAouf amj further en'/uiry, 
that tlic person against whom action is necessary 
under that section has committed an offence 
In (00) 2 Weir 001 however it has been held that 
i\Iicro ihe facts do uot make out any case as 


against tlic nccitscd « hieli would juitifj tlic Judge 
in committing iiithout fuilher engiiirg under S. 477 
he ought not to connet him on his own charge. 

10. Procedure.— Charge must be framed — S 177 
contemplates that there shonld be a charge upon 
which the complaint is based, in other words, the 
person accused of having committed the offence 
should knou the speeihc nature of the accusation 
agniDSt him so as to be able to answer it. — Sec 
5C y G13 28 C 431 5 C N* 030 

11. Jurisdiction to hear appeals.— The juris, 
diction of a Sessions Judge to bear an appeal 
from A conviction is not ousted by the fact that 
the same Conrt granted the sanction for the pro- 
secution of the offence of which the appellant 
was convicted [(05) A N 225 . But See 14 A 354 ] 

[Note. — In (95) A y 2J5 the word “try" lias been 
held to include the hearing of appe.ils The word 
“try” in S 473 of tlic Code of 1672 was held not 
to include the hearing of an appeal — (82) A N. 
^C . See (70) 2 Weir C07 and N’ote N'o 3 oboir ] 

12. S. 477 does not OTOmde S. 838.— There is 
nothing in S 477 Cr P 0 to justify a conclusion 
that it IS intendeil to override tlio last clause of 
S 339 Cr P C sons to dispense with tho sane* 
tion of the High Court wlicn false evidence is 
given in a sessions trial by a person whose pardon 
has beeo withdrawn — 12 P R 1881 

13. Power of High Court.— The High Court has 
power, in the exerciso of its powers of roviaioii 
under S 207 of tho Code of 1672 (—8 43D), to 
quash a commitment made by a Court of Session 
under S 472 of that Act (=8 477) [Per Stuart C 
J. SpankieJ d»bitniife )— 2 A 398. 

14. 


to answer charges not yet framed under 8.193 
was net warranted by S 477 Cr. 1'. 0 ’ 


478. (1) When liny sucli offence iv committal liefore any Civil or Kovumie Court, or lii-ouglit 
Power of Civil and R. venue Courts to tlif notice of any Civil or Rc\ enuc Court in tlic cour-e o! 

•omplcte iTKiuiry and commit to High a judicial proceediiii:, and tlic cn«o is trinlile exclusncly liy tlic 
3ourt or Court of Session Couit or Court of Session, or sucli Citil oe Hewnut* Court 

tliinks tlint it ought to be tiled liy tiie High Court or Court of Session, such Civil nr Revenue 
Court may, iii-te.id of '•ending tlio ca«e under icetioii t7d to a Magistrate for inquiry, it'.elf roinplvtc 
the inquiry, and conunit or hohl to bail the nrcusctl pervoii to take his trial before the High Court 
or Court of Pension, ns the ease may be 

(2) For the purposes of an inquiry under tins (.cction the Civil or Rev eiiiie Court inuv, 
suhjeet to tlie prov isioiis of section 143, exercise all tlic powers of u Magistrate ; niul its pnicei'diiigs 
in such inquiry slmll he condurtiil iis nearly ns may be in accx>ntimee with the pniv ismus of Chapter 
XVlll, and shall he deemed to have been held by' a Ifagistrate 

Notes. 


Mrttitiim oftmiiu. 

1. Application of tho section.— The power of 
a Civil Court to commit a cs«e to the Sessions is 
limited to es»e» triable exclnuively by the Court 
of Sessions, and to such rases onli when the 
offence charge.! has been eomroitte>l before Ihe 
Civil Court Itself 4 U. 2X7. 


(I) ‘‘Any flueh ofTenco.”— The w«nls “am 
such offetie*' ■' in S 47s mean an offence referred 
to in S. HO and not an offence ■|uslir1e<| bv il e 

rirrams'nnres under which it is ec>Tnmifl.-.!.'|I.at 

is as dracribcl in el (^) of s'll.tectl'.n (|) of h J'l',, 
bv a pirtv to anv prixs’.-.ling in ativ Ciurt 
[2rc. lint ISEli-*! c.mt*. M 221) li|„ 
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tlicrcforo been bcIil thjit where oEfcnccs nndcr 
Ss 476,471, 193, 209 and 210 of the I. P. C 
committed in Bengal were brought to the notice 
of a MunsiS at Agra, that the ifunsiff had 
jurisdiction to proceed under S 478 of the Cr. 
P. C. and to commit the accused for trial before 
the Agra Sessions — [40 A. 116] 

3. (2) “Brought under notice.”— See 40 A. IIG 
noted nboie But See 15 M 324 in which it is laid 
down that the oSence must hare been committed 


competent to order the prosecution of the parly 

4. (3) Meaning of “ as nearly as may bo 
in accordance with the provisions of 
Chapter VIII.” — “By this I undcratand that 
the MunsiS should hare proceeded in the same 
nay as a Magistrate would bare done in enipunog 
into a case before commitment, i c , he shonld 
hare taken the evidence of the witnesses for the 
prosecution m the pie^eure n/ the itcem-ei} peitnn*, 
and then examined the accused, and IiaTing done 
this, he should hare framed the charge sheet and 
after explaining the a ime to the accused persons 
alionlrt hare recorded tlie order of commitment ” — 
Ter Sf r C J. in 40 A 32 Sre 6 B R. 

678 

6. Proceedings undor S. 476 cannot be 
converted into those under 8. 478.— A 
Munsifl came to the eonclusion that a certain 
receipt filed by B vas forged He accordingly 
took action under S. 470 Or. P C and passed an 
order to that effect and fixed a date for eniiuiry. 
B filed a written statement and the enquiry was 
adjourned. On the next date the Monsiff perused 
•ome records and again adjourned the enquiry 
On the last date, bo decided to commit the 
accused under S 478 Instead of sending them to a 
Magistrate under S. 470 Cr. P. C Held that the 
procedure adopted by the MunsiS was illegal and 
the case should be deemed to hare been committed 
to the Criminal Court under S. 470 Or. P C — 
40 A. 32. 

0. Preliminary enquiry absolutely essen- 
tial. — A Civil Court has no power to onlcr the 
commitment of persons for offences under Ss. 471, 
465, 193 P C without holding the preliminary 
enquiry required by 8 474 (= S 47S) [22 W R 

52 See 4 JI. 227.] A Smull Cause Court Judge, 
if It is his intention to proceed under S 173 Cr. 
P 0 should complete the inrestigatiou, and either 
commit or hold to baltl, the accused persons to 
take their tnal before the Court of Session 
(I W R 5 ) 

7. Granting of sanction no bar to action 
under 8. 478. — The grunting of n sanction to a 


ii'iii— i>. u >-«j till' oxisteiiLO til It |iici>u«is 
■miction granted to n priTnIo individnni under 8 


195 nywof iiAich no nclion luti been Irden, is no bar 
to the institution of proceedings by the Civil 
Court under S. 478 [34 B. 83: See 29 M. 331 
7 A J 991] 

8. Discretion of the Civil Court to commit 


ground that the Subordinate Judge should have 
committed the case to the Court of Session by 
which the offence was exclusively triable.— 
[7 B H (0 C.) 29]. But a Cml Court mud 
c/(00«« one of the tiio viodei of piocedurc It 
cannot on failure of one adopt the other mode 
of procedure. A Subordinate Judge referred the 
case of the applicants tinder S 476 Cr. P. C. 

to a Fir<t Class Magistrate, who discharged them 

under S 209 Cr. P 0 Thereupon he proceeded 
against them under S 478 Or. P. 0 Held that 
the procedure was illegal ns it was clearly stated 
m S 478 tliat the procedure therein prescribed 
It only alteiiiatne — [Rnt D;*!] 

9. Assistant Judge taking cognizance 
under S. 190 (c) as a District Magistrate 
of an offence •within the perview of S. 
478. — Aw Assistant Judge before whom a falsa 
deposition is given is competent to take action 
under S 478 or to transfer the case to himself 
as a Magistrate for enquiry The fact that ho 
purports to act under S. 190 (o) Or. P. 0 i* 
immaterial, and even a formal defect is cured by 
S. 837 Cr. r. C — 9 B R. 212. 

10. Order under this section made on an 

. , I . ^ . ,g. 

ne 

gi 

gs 

ise 

charecter and a Court proceeding under the 
eection is not bound to hold an enquiry. In tho 
case of tho latter tho enquiry has to bo 
nearly as possible under Ch XVIII of the Code 
—6 B. K 578. 

11. Bevision.— A District Munsiff acting under S 
478 Cr P. 0 is not an inferior Criminal Court and 
the Session* Judge has no j'urisdiction to revise 
his proceedings under S. »5 Cr. P 0 — [6 M. J- 
220] It was held m 15 M. 224 that tho J/'j'* 
Court has in revision the jurisdiction to set aside 
orders for commitment made in violation of tho 
provisions of this section. 

12. Order undor S. 478 Cr. P. C. by a single 
Judge cannot be sot aside under S. 15 
of tho Betters Patent.— No appeal hes 
against nn order of commitment mado under S 
47s Cr P, 0 liy a Judge sitting on the original 
side of the High Court in tho course of tho trial 
of a suit except under S 215 Cr P. 0. if on n 
point of law. Cl. 15 of the Letters Patent is 
controlled by the specific provisions of 8 2Io 
Cr. P. C— [21 Cr. 2S (M)]. 
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480 ] 

479 * When nny Mipli romniitment ><» mncle liy n C'i\il or IJeiPtniP Court, Ihr Cnnrl sliall sond 

Proccilurc fif Civil or Kc^cnue Court tlic <*)mr{;e with Uk* nitlcr of roinmitmeiil and Uie icconl of tlie 
inenchcnses. ra«;c to lln* Prcsidciii-y Jfaoistnitc. nNtnVt Jlngislmte or otfiCT 

Masri^trate nutlionrcd to commit for trial, niicl such ^ffli'istmtc slinll liring tlic ca«ie before the High 
Court or Court of Pcssinn. tlie race may be together with the witne^^e*! for tlie pro«;ccntioii and 
defence. 


General Notes on Proceedings for Contempts of Court. 

(.<?< 4.‘«.4S7) 


1. The object of providing Courts with tho 
power to punish for contempts. 

(1) "‘Tlie power to pnnish for contempt Is inherent 
in all Conrta. Its existance is esaentinl to the 
pre*crr«tion of order in jodicial proeoedinc and to 
the enforcement of the jo<l;'menls, orders and 
writs of Goarts and conseqaentlv to the doe ad. 
ministration of justice." — FieM J in Exptirle Itih- 
ton SO U. S. XXir.205. 

(2) “The smnmarr power to commit and punish for 
contempts teodinc to oh«lruct or degrade the 
administration of justice is ioherent in Courts of 
Chancery and other superior Courts at essential 
to tho execntion and to the molntcosnce of their 
authority and is a part of the hw of the land” 
Gray C. J in Carlirright 114 Bfas. 230 (23S) 

2 . 


Court in abusing parties who are concerned in 
cases here. There may be also a contempt of this 
Court in prejudicing mankind against persons 
before tbc cause is heard There cannot bo anj- 
tliing of greater consequence than to keep the 
streams of justice clear and pure that parties may 
proceed with sefety both to themselves and their 
character —Ptr Lord llardirielc (Lord Chancellor} 
in In re St. Jttinet Fiening Post.— 2G Eng. Rep CS3 

3. Acts constituting contempt. — "Some of 
these contempts may arise in tho face of the Court, 
ns by rude and contumelious bchanoar by obsti- 
nacy perverseness orprrr(iriCf;finii,by breach of the 
peace or any wilfnl disturbance whatever, others 


extortion or injustice . by speaking or writing con- 
temptuously of the Court or Judges, acting in their 
judicial capacity • by printing false accounts or 
even true ones without proper permission of causes 
then depending m judgment . and by anything 
in abort that demonstrates a gross want of that 
regard and respect which when once Courts of 


c.uitiLu uiiu wum-siysyi suppiessiug lestimonr 
or as is put in ShipicprfVs Case [(1847) 9 Q. B 232) 
if witnesses are attacked frightened or deterred. 
Contempt may also bo committed by publications 
concerning a pending cause, trial or judicial 
investigation calcnlatcd to prejudice or to prevent 
fair and impartial action which seek to influcnco 
judicial action by threats or other form of intimida- 
tion which reflect upon the Court, counsel, parties 


EleySS L J. Ch 113. In re Croten Bank 44 Ch. D. 

PIQ . o . 4 " »’■» '”0 " T,. . 


4S0. (1) "When nny pocli ofTence as IS <!c«cribed in eeciion 175, section 178, section 179, section 
Procedure in certain cases of contempt. 180 or scction|228 of the Indian Penal Co<le is committed in \iew 
or pre«cnce of any Citil, Criminal or Re^enne Coart, the Coart may cause the offender, whether he 
is a Rnropean British subject or not, to be detained in'enstody and at any time before the rising of 
tbe Court on tlie same day may, if it thinks fit, take cr^izance of the offence and sentence the 
offender to fine not exceeding two hnndreti rupees, and in default of payment, to simple imprison* 
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OFFENCE UNDER S. 328 I. P. C. [ SGC. 

(2) Nothin" in section 443 oi vection 444- shall be deemed to apply to pvoceeclin"'- nnder 
this section. 


Notes. 

1. Meaning of contempt of Court. — Any act j 
(lone or writing piiblisJied, calcnlated to bnng a 1 
Court or a Juclgo into contempt, or to lower his I 
authority, or to obstruct or interfere with the dne I 
course of justice or the lawful process of the 1 
Court, 18 a contempt of Court — 33 B. 240 See 
Note No 3 under General Notes nhoie, 

2, Scope of S. 480.— It should be noted that the 
powers of a Court other than the High Court are 
eircumscrihed hy tlie use of the expression “is 
committed i/i 1 oi pie'exfe of any Cml, CrtTninal 
or Bevenue Court.” The powers of the High 
Court as Supremo Court of Record are the same 
as in England not by rirtue of the Penal Code 
and the Criminal Procedure Code but by Tirtae of 
the common law of England which was introdnced 
at the time of the estahlishment of the Supreme 
Court The High Court baa power to punish for 
contempts committed out of Court e ij , comments 
on proceedings pending in Gonrt. It makes no 
difference whether the comments are made in 
writing or in speeches of public assemblies [See 
S<i<e/idin Xath Baneijee 10 0 100 (P 0) See Note 
No 2, under 8 483 iii/ra] 

S> S. 480 confined to oGTenoes enumerated 
in the section.— The accused was convicted 
under this section for “walking with creaking 
shoes” near the Court room . held the Court 
acted illegally as it had the power to act under 
this (.eetion only if the accused had committed 
one of the offences enumerated therein [6 M. T. 

2Sd] The offence under S 174, I. P C. is not 
within the perview of this section A Magistrate 
cannot therefore take cognizance of such offence, 
(committed against his own Court), but is bound 
to send the case for trial before another Magis. 
trate— [13W. R.CO 14 W R. 74 15 W. R 88J 
It was however held in -i il 11. (np) 61 and 52 that 
a subordinate Magistrate who issues a summons 
may take cognirance of the offence of disobedience 
to that Bummons and convict the acensed under 
S 174 I. P. C. 

3A. Section not applicable ‘ to Village 
MunsifTa. — The accused was charged under 
R 228 I. P. C, with having intentionally insulted 
a ullage Jlunsiff while Bitting in charge of a 
judicial proceeding The Munsiff did not prefer 
any complaint nor sanction the prosecution. The 
licensed was tried and convicted by a second class 
Magistrate who took cogni/anco of the case on 
n police report HrM that S. 480 ond 482 do not 
apply to village tlagistrates Ifrfd also that al* 
though no complaint was made by the village 
Mnnsiff the defect was covered by S 537 — 1611 
1.71 1 lint see (01] AN 200 

4. Dofamatory statements made In a peti- 
tion.— (l) Where parties to proceedinga make ' 
me of ohjecllonnble or defanintori evprcBsions 
ngnin«t the tri mg Slagufrate either in the course 
of their ple'idmgs or in n jietition submitted by 


them, the proper course to be adopted hy the 
Magistrate is to take proceedings against them for 
defamation, not in liis capacity as a jnilicial oEScer 
hut in his personal capacity, since the said 
statements cannot be said to be made in the view 
and presence of the Magistrate or with the object 
of intentionalli insulting him as contemplated by 
S. 228 I P C ; the summarj procedure in S 4S0 
does not applj to such cases — 15 Mvs 9 
(2) In the coiii'se of the trial of a Criminal case 
against the acensed, he presented an application 
containing some objectionable and defamatory 
expressions against the Cnuit with reference to 
the conduct of the Court in another case brought 
by tbe accused against some other persons. On 
this the accused was proceeded against under 
S 480 Cr P 0 and sentenced under 8. 22S J. P 
C for committing contempt of the Coort in its 
presence Hell that the conviction was iUeS»li 
the use of the objectionable and defamatory words 
in the petition cannot be regarded as a contempt 
committed in tbe presence of the Court — 682 P 
L 1904 See 34 P R. 1560. 

Scandalous allegations In a petition of 
transfer. — IVhepe an accused pereon in making 
an application for transfer of a oaae^ pending 
agaiugt him inserted in such application aliega 
tiona of a scandalous and rtefamatorj nature 

concerning the trying Magistrate, heW that there 

being no intention on the pait of the applicant 
to insult the Court, but merely to 
transfer of bis case, tbe conviction under 8 2.n 
I P C was bad.— [(^’98) A. N 145] 

Offeuce under S, 33S I. JP. C. 


or the objections untenable Theie 

sput of ifue and take le^iiceii the Bench and the 

Da> IB inch matferg, and every little persistence 

on the part of a pleader should not he tnrneil into 
an occasion for a criminal trial unless the 
pleader's conduct is so clearly vexations, as to 


-g, while 
me anil 
itness a 

)ont hi« 
to the 


■. 1 LUI.U luiiu uu, wi.en me luagiaiitit® 
examining the witness ; Held that the order of the 
Magistrate n ns ill advised and illegal [29 P’ , 
lUO-Ij. Tho objections taken by a Counsel to the 
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Court'* nllowiti" tlic Court [iisjioctor rarions j 

insulting' pxprcxsion* anil nflicru i«e to annoj and ] 
interrupt him while coniltictmi* the ilefence cannot 
he fuiid to he intention il intcmi|>tinn \rithin the 
meaniii'.’nf S :22S I I' C -((1 IWi] 

8. (2) Prevarication whether an offonco 

under S. 223 I. P. C.— Mthoufrh the lefnwl 
or neplect to return direct answer? to iiueslion* 
does not necos.irilr constitute an ofTenco under 
R 22S 1 P. C.— [4 D. II fi T] or a« ofTence under 
S 22S 1 P. C I* committed because the witness | 
Rires inconsistent eridence and pres his evidence 
reluctantly, thii* taiiiiK up unneccs*nrilT the time 
of the Court — [15 ^Y R 5] It cannot be laid i 
down as a general propo*itiou that no amount 
of prevarication of a witness will constitute an 
offence under S 22S I P. C [Rat GO. Or R H? | 
3.TJ- Rat 473 10 B 11 GO 5 M. T. 2fi0 Sec i 
13 C X G‘'3 (P. C.)] A Court oii^ht not to tale | 
serious notice of a mere lau^h and liesitation in i 
speaVinR— [4 JI It MG] I 

9. (3) Bisobedience of order.— To lease the , 

Court when ordered to remain or to make signs 
from outside to a prisoner on liis tiial was held 
not to be an offence under S 22** I P 0 in 5 M 
U 13 ' I 

10 (4) Person making frivolous bid at Court' 
Bale.— A person who bids for an estate at a I 
sale m execution of a decree knowing that he is ' 
not able to deposit the earnest money, obstructs ■ 
the biiamess of the Ooiirt and is pumshable under 
R 228 P C -[W R (S. ) 3] 

11. (’j) Refusal to answer questions.— Where , 
A witness does not merely preranoatc but per* ' 
sistcntly refuses to answer any i^uestion whatever 
put to him by the Judge, his conduct amounts I 
to an intentional interruption of the proceedings 
within the meaning of S 228 I P. C and R 480 
Or. P 0— UP R 1018 ' 

llA. (6) Refusal to repeat Where a 

Mahomedan refnsed to repeat laimn m order to I 
complete the oath, field that the accused could , 
not be required to repeat Kahna even though it i 
formed part of the oath current m the district. [ 
and the conviction for contempt under S 4S0 Cr * 
V. C was Illegal —[20 P R 1902] | 


W R 64] While the Tashildar was engaged 


date On the Tashildar pressing for immediate 
payment iii full, accn«pil was alleged to have 
abused him and on an onler being given for his 
arrest, to have resisted such arrest J/eM, that 
when the acts ns described above were committed 
by the accused, the Tashildar was not ailting in 
any stage of a judicial proceeding and a convic- 
tion under R 228 P. C. and R 43 > Cr P. 0. [S 
4.S0) was iinsnttainahle (40 P. U 1881] A Tashil- 
dar not slttinsr as a Court but dointr wort nnder 


S. 10 nf the l.ind Riwcniie .Vet was insulted by 
the accused IffH tint tlie ’liistuMar was not 
sitting III some stage of a judicial proceeding 
witliiii the meaning of R 450 [30 P. R. 1S8(5J. 

In an enquiry into a caso nf n breach of the 
pcaco by a Seeond.cbss ^lagistrato conducted 
merely to ascertain n liether he should make a re- 
port to Ins oflicial superior, n person who behaved 
insolently townnls him i/eWtliattho Bfagistrato 
could not be said to be evcrcising any powers 
conferred b\ the Code or conducting any proceed- 
ing in which evidence might ho legally taken. 
Kence tho offender could not be proceeded against 
under 6 480 — [2 Weir COS ] A proceeding under 
tins section instituted immediately after the 
reading out of the final order in the case (in tho 
course of winch the contempt took place) cannot 
be objected to on the ground that the judicial pro 
ceeding had terminated with tho final order. 

(ir. 1* K 1897 ] 

12A. When S. 175 I. P. C. is in applicable.— 
Where the production of a document is not 
necessary for tho decision of a case m which tho 
document is called for, the person failing to 
prodace the document cannot bo convicted tinder 
R 175 I P C [4 Pat W. 65 II Or, 20 (A) i 
See 12 n 63] In order to sustain a conviction 
nnder S 175 I P C. tho particular document 
must bo specified in the summons, [(’90) A. K 
I7IJ. 

Note.- Civil Courts should proceed in the manner 
prescribed by order XI r 21 and not under S ITS 
I P 0—15 P W 1910 

13. Contempts must bo dealt with “before 
the rising of tho Court.”— The provisions 
of S 480 should be applied (hen and tAere, or at 
any rate before it rises, by tho Court in whoso 
view or presence, a contempt has beon committed, 
if It considers that it can be properly and ade- 
quately dealt with under this section. The 
proper procedure is, when the Court cannot take 
up the matter at onco, to detain the accused and 
to deal with matter before rising Where the 
Magistrate postponed his hnat order for some 
days, in order to afford the accused an oppor- 
tunity of allowing cause, ifid tho irregularity was 
cured b\ S 537 Cr PC— llA 361 6CJ 713 
«ee 12 B 53 

13A. Officer acting in dual capacity.— An 
officer before whom, while acting in a particular 
capacity an offence under 8 228 I P C. is com- 
mitted cannot in another capaciti , take up and try 
the offence [12 W R 18] 

14. Is it optional with the Court to act 
under the section or to prefer a com- 
plaint under S. 106 ?— In 13 B L (ip)40it 
was held that a Sab-Register being competent 
to act under R -WG Cr. P C (8 480) with reference 
to an offence nnder S 22S I. P. O committed 
in his presence, c.annot charge the accused before 
an assistant Magistrate The proceedings before 
the latter were quashed But this ruling cannot 
lie accepted ns sound in view of cl. Rj) of R. 19 > Cr. 
P C. S-poi 

16. Can tho High Court punish for con- 
tempts of Subordinate Courts ?— "I feel 
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to punish for contempt (of JrofassJl Coarts)”.— Per 
iloolerji J [The matter is cUborateiy discnssed 
both by Jenkins C.J.aLii Uoolerji J.iO. 17 C X 
12S3 (S.S.) who dissent from the ruling m 21 M. 
J 832 (F. B.) . See also It t. Z>/.oy 8 Q B 134 

R. X, Biompion County CoM»t JuJge 62 L J. Q. 
- B. C04 • Erptirfe Brnd/y 74 U. S. XIX 214 Irpaite 

Tilhnghast 21 U S. VII 789 

16. Funishment. — The power to punish for an 
offence under S 228 I. P. C is limited l>y the 
terms of this Section. The Magistrate cannot 
impose the full amount of punishment pres* 
enbed by S 228 1. P. C. bnt shonW limit the 
punishment to a fine of Bs 200 svith imprison- 
ment, in default, of 30 days [2 Weir C03 : See 
6 M. II 10] If the Court thinV.3 the punishment 
ought to be more severe, it should act under 

S. 482 tnfrii. [See also 10 W, R 47] 

17. Sight of appeal,— A Sessions Judge cannot 
decline to interfere oa appeal from an order 
under S. 480 Cr. P. C .merely bccanse in his 
opinion “the matter is a mere trifle.” He is 
bound to licar the appeal and to eome to a find* 
Ing whether the conviction is legal or illegal. 

[Rat 978 ] 

18. Imprisonment In default to be in Civil 
Jail. — Though this section does not in terms say 


[ Sec. 

that the imprisonment in default is to be In the 
Cnil Jail, the offenders arc generally sent to that 
jail. When a person is committed to Jail for con- 
tempt, the Government is bound to supply him 
with rations in the same way in which they are 
supplied to the other prisoners in the jail 
R (Cr Let) 21. 

10. C'”’ *«V5»>fT Of. 


ZM 1. 1'. *j commiueu uy me Appeiiaui n 
by walking tn view of the respondent with shoes 
on, while the latter was discharging his dnties 
ns a Magistrate and where it was found that the 
respondent had acted honir/Tde; held, that the res- 
pondent was justified in his action and that no 
auit could be maintained against him— 9M T. 
444 

20. Form of Warrant — As to form of warrant in 
certain cases of contempt when fine is imposed — 
See Sch V. Form No 38. 

21. Brief History of the section.— in Sec. l of 
Act XXX of 1841, “Zillab or City Jlagistrate, 
Joint Magistrate or other officer under a Magis- 
trate empowered to try a cml case or any sopenor 

or inferior Court of the East India Company was 

authorised to fine “all persons using menamg 
questions or expressions or otherwise obstruefing 
justice” any amount not exceeding Rs 200 or in 

case such fine he not paid to be imprisoned for 
any period sot exceeding one month 


481. (1) In every saoli case the Court shall record the facts constituting the offence, with the 
Record in such cases, statement (if any) made hy tlie offender, as well as the findinff 

and sentence. 

(2) If the offence is under section 22S of the Indian Penal Code, the record shall show the 
nature and stage of the judicial proceeding in which the Court interrupted or instilled was sittin? 
and the nature of tlie interruption or insult. 


Notes. 


1. Hecord of statement.— In a proceeding for 
contempt it is fatal to the conviction if the Judge 
fails to record with the finding and sentence, 
the statement of the offender {^l^lhiaj v Ptilee 
Ram I N. r. (Ed. 1873) 211 ] 



[35 P. n. 1880 , 12 IV.'r 64 

3. Direction in S. 481 mandatory. — ^Thc direc- 
tions in S 4S1 arc dearly mandatory, and the 
omission to rceonl the particuHrs mentioned in 
the section, in nny proceedings taken under R 480 
is fatal to soch procroilitigs. [10 C. X, 1002] 

4. Duty of the Court.— A Cnminal Court inflict- 
itig n fine for contempt of Court sboiitd speeilically 


record its reasons and the facts constituting 
the contempt with any statement the offenocr 
may make, as well as the finding and sentence 
Where this course was not adopted, the High 
Court set aside the order— 4 JI. H 229: SeeH 
C. N. 685 (P. C,)- In re Pollard L R. 2 P. 0. 100 

6. Is omission to record statement cur- 
able P— Although a failnre to comply with the 
provisions of S 481(2) Cr. P. C is only an irreg- 
nlanty which may be cured by S 637, >4 will 
be condoned, when it cannot bo gathered _ from 
the record what was the judicial proceeding or 

stage of judicial proceeding or stage of stage o' 
judicial proceeding at winch the offence wo* com- 
mitted and when it is doubtful if the evideuoe 
rstabliahcd the fact that the interruption wft» 

intentional.— 15 Cr. C2I (M) lint Note No. •* 
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482. (J) H tlio Court in nuy c.!*!© considers llial a person nccuseil of any of tlic oiTeticcs i-eferml 
to in section 4S0 and committed in its \ie\v or presence slionld be 

Troccdiirc wlicn' Court consiilcrs tiisl . ... ■ r t, r . p /. i 

ease should not be dealt with under injpnsoned olliemvise than in default of payment of fine, or that a 
section 4,^0 ( 5 „q exceeding two hundred rupees should be imposed upon him, 

or such Court is for any other reason of opinion that the ease should not be disposed of under 
section 4S0, such Court, after rcconling the facts constituting the offence and tlie statement of the 
accused as hereinbefore provided, may forwanl the case to a Magistrate having jurisdiction to try the 
same, and may require security to be given lor the appearance of such accused person before such 
ilagistrate, or if sufficient security is not given, shall forward such person in custo<ly to such 
JIagistrate 

(2) The Magistrate, to whom any ease is forwaixled under this section, shall proceed to 
hear the complaint against the accused person in manner hereinbefore pro\ided 

Notes. 


1. Distinction between Ss. 480 and 482.— 
^Yhcrp, m pumahinR for contempt of Court, tbe 
summary procedure sanctioned b> S. 163 ( = S. 

4-SO) is followed, the Court must sit as a Court 
before which the ofTcncc was committed and not 
in any other capacity and is bound to talc 
cognizance of the contempt un duy on icAicA 
troi commitlci In such a caso the imprisonment 
cannot be added to tins as a punishment. /» <i 
C/Mf ti iiieii n «'‘t dei/lf irifii in a i’lmmanj 
tlio offence innst, under S 1C3 (a: S 482), be tried 
by an officer o’hci thnn the person beforo whom 
the contempt was committed —(12 W. R 18] 
Commitment to another Court is necessary in all 
cases of contempt sa^c where such contempt ii 
committed in the prcscnco of the Court drst 
tahing notice of it and imprisonment without 
option of hnc or hno in excess of Us 200 is deemed 
requisite. — [Bat ’01 OM H (Aplx'i] 

2. Object of the Section.— “Section ICd (=s 482. 
distinctly contemplates that the trial is to bo by a 
judicial officer other than the person before whom 
tho contempt was committed There is nothin? 
to warrant the inference that an officer before 
whom, while acting in a particular capacity, 
punishable under S 223 1 1' C can in another 
capacity take up and try the offence, an olfenco 
committed against himself If he could do so. it . 
w ould be in violation of that fundamental rule m 
the administration of justice tliat no man can be a I 
judje in n ease wherein ho is intercstciL— fV." 
.W.maii J ill 12 W R 18 (21) 1 

3. Bail.— In a case of contempt, the Court before 
which the offence is cammittcd, is bound under | 


S. 163 C. P. {as S 4S2) to accept bail if sufficient 
bail is tendered.— [12 IV. R. 18] A detention m 
jail without reasonable cause will render tho Court 
liable to an action in damages notwithstanding 
Act Will of 1850 -[11 W. H 10]. 

4. Application for release.— Wien a person is 

In cr-* ’ ' ‘ . r r • 

for 

Jndg 

tbe ■ 

110 iis iS j 60 

5. Procedure.— Under 8, 1C3 C P (*- S. 482) of 
ft Court beforo which tho ofloneo of contempt, 
under S 179 P C is committed, conaidcri that a 
sentence of imprisonment is called for, it should 
record a st.itement ut the facts constituting the 
contempt and tho statement of tho accused, and 
forwanlthe case to a Magistrate —[1 W. R. 49. 


jurisdiction [7 B H 102 GBR 343] Bat 
where the inability to record tlio statement uas 
due to the offender (a barrister) abruptli learing 
the Court house, the omission was material.— 
[2 Weir G04] 

6. Dnder S. 482, proceeding need not bo 
drawn up tho same day.— S 4S2 docs not 
require a Magistrate to draw up the proicediags 
on the same day that tho offence is committed, 
Thesection need not be read alongwithS 4S0 — 
3SC IGl 


483. When the Local Got eriinient «o directs any Registrar or any f5ub-]{egi«tmr nppointeil 
Wl,c„ iteg, Sub-I!cBi.i™r.o *'» '“>1“" HeSBlmt.on Act, Ic??, shall bo cicemrf 

bo deemed a Civil Court within see* to be a Citil Conrt witliiii tlic me.iniiig of st’cttoii*. JsQ and 


tions 430 and 4*2. 




Notes. 


1. This Section is bi«ed on 13 B L (appx) 10=22 
IV. R. 10 which laid down that a Sub-Registrar 
IS a public servant and proceedings before him 
ore Judicial proceedings under this section. 


2. Scope Of S. 483 Cr. P. C.-Altliough it 
appears from S 4*3 Cr. P C that the l>ncal 
(lOvemment may constitute a Rob-Reglslrar 
Court for the piirpoxs of certain sectir 
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tliosc dcaliii" nitli Lontiimacioni. cootcnipt'., 
still, from the fact of autlionsitiou ondcr tiiat 
section being deemed necea&ary, it i<« to be iihpheil 
that he is not to ho considered a Goart for 
ordinary purposes A pi OMSioa that n particular 
officer may, for particular |iurpo«c8, be deemed a 
Court, docs not warrant tlie extension of that 
provision so as by infcreoee to prodnee a gronp 
of rules in conflict with the general system. A 
provision such as that contained is S 4S3, Is an 
excrescence on the general system, and exceptional 
provisions are not to be diawit out into all their 
logical consequences— 12 13. 36 SeeiM.J 18't 

484. When anj’ Court 1ms under .section 480 


Note. — A Kegistrar acting under .Sa 7- to 75 of 
the Kegistration Act is n Court for the purposes 
of S. 1S5 Or. 1’. 0 —15 Jl 138 (F. B.) [ov 12 JI. 
201] ; 10 M. 154. 

3. Disobedience of an order to produce a 
document. — A person called upon by a Snb- 
Rcgistiar to produce this original docament, 
which was registered in his ofhee, to enable him 
to compare it with the copy of the deed in the 
llegistmtion ofRce register, which, it was suspected 
was tampered with, is not legally bound to 
produce it, and he cannot on liis failure to do so, 
iie convicted under S 175 I. P. C. — 2 C J. f'21 

adjudged an oftender to punish- 
for trial] for refusing or 
lie wan lawfully required to do, or 
discharge the offender or 
Court, or oil apology 


[or section 482] 

Discharge of offender on suhinisioii nient [or forwarded liini to a Jlagistrate 
or apology. oinitting to do anydliing wliich 

for any intentional insult or interruption, the Court may, in its discretion, 
remit the punishment on Ins submission to the oitler or tequisition of such 
being nmde to its satisfaction. 


Notes. 


1. Acceptance of apology.— in the case of 
Ruiiibult J7at 11 A. J U55 Uahu Unm Bah Rai, 
Pleader, ashed for an adjouromcDt of his case 
lie was asked to wait till his case was called oo 
He went out of the Court room to spit but oo 
coming back lio found that in the meantime his cose 
had been taken up aod the MuastIT was writing his 
order He made a motion to the Court bnt the 
Oourt did not take any notice of it The 
pleader of the opposite side thereupon s.-iid , 
“Let the objection bo dismissed A'oii can file 
is regular amt" Thereupon Balm Kain Balt Rat 
said, “Thiilne Jnne ituhtuMa Ihanj ho jatce 
np ihtlayi larle ham " The Jtunsiff understood 
that these words were used with reference to 
him and drew up proceedigs against the pleader 
for contempt of Court The pleader gave assu. 
ranco that the words weie not meant for him 
hut for the pleader on the oppewite side. The 
MunsiS did not accept this assurance and 
jinnished the pleader The District Judge refused 
to interfere. Knox J in rerision s.iid “I think the 
learned Man«ifr shonld have accepted that 
Hssitrance ns coming from a gentleman of the 
standing of the Fleader, as full and real assurance 
that ho never intended to make nsc of that 
' (xprc<sion and did not use that expression with i 
reference to the Couit The Judge will always I 
do x\en to gi«c the fullest hiltef tothewords 
addressed to him in real earnest from a gentleman I 
at tlio liar. • • • The very fact, that the I 

Vloader assured the JlnnsifT that the words were 
never pdjres*(d to him. might to be "aBicicnt 
nxatiraiice to the }IuiisifI that such was the case *’ 
Kti'.r J, did not pass any onlors leaving the 
Jlunsift to act upon tins expn ssroii of oplnimi bnt 
as the latter did not nccei-t the arsumnee ivcii 
then, Knor J. >et ii«ide the order and sbretted 
the line if paid to he refunded 


2 . 


of the Conit, on tlic l«t.Tiily submitted a petition 
saying that the nccuvation against him was false, 
and in his petition meationcd various can«cx of 
difference all icflecting oa the jiorsonal character 
of the Magistrate The Chief Court i8«ued notice 
on the counsel to show cause why he shoiilil not 
be suspended for grossly improper conduct The 
Court boweviT did not pass any sentence on the 
accused tounsel as the latter expressed regret 
and threw himself entirely on the mercy of the 
Court and asked leave to withdraw the offensive 
jietUioa and with it all the offensive allegations — 
65S T. h. 1P02 

3. Court ought not to take serious notice of 
sudden lapses during 0 moment oi 
excitement. — A coarse expression nsed by a 
litigant but not addressed to the Court can hardly 
bo treated is an intentional insult to the Court 
or interruption of tlio proceedings under S. 22' 

I 1’ C even if it la actually overheard by the 
presiding officer Litigants arc hound to conduct 
theni«elvcH m an orderly manner, hut too much 
notice should not be taken of the sudden l.ipse 
dunng a moment of excitement, into language 
winch h unfortunately too common among the 
lower class of rustics and is not meant to be 
taken serious];, tvhere a litigant is detained 
.ind adopts a submissive nttitndo when brought 

liefore the Court after the excitement has worn 
olf, a due fidmonir,.,,, or a potty hue, at tlic niovl 

H aufflcient for preservation of the order — 2il- 
W. lfl|2 [A, J ] 
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485. If fill)' w or person called to pmlurc n tlucRiiicnl or thing licfore a Criminal Court 

linpri.-onnicnt or committal of person re{u«!es to aimver qnestiniis asarepnltohimortoprocluce 

refusing toanswcrorprcMluccilopTiment iJociiineiit or tiling in liin po-ssossiun or poi\er Avhich the Court 
requires him to produce, and does not offer any iea>>onahle excuse for such refusal, .such Court may, 
for reasons to he recorded in 'vritiiig, sentence him to simple imprisonment, or hy mtrrant under 
the hand of the presiding ifagistr.ite or .Imlge mminit him to the custotly of an ofheer of the Court 
foi any term not exceeding seven d.tys, nnless m the meantime such person consents to he examined 
and to answer, or to pixxluce the document or thing In the c\ciit of his pei'sisting in Ins refusal, 
he may be dealt with acconling to the proxisions of section 4t?0 or section ISi, and, in Hie case of a 
CouH established hy Royal Charter, shall be deemed guilty of a contempt. 

Notes. 


1. Powers of chartered High Courts.— The . 
Vlirco Prcaideucy High Courts nre by express terms • 
of the Letters Pstent, Courts of Record “.\U 
Courts of Record arc tiie Courts of the King In ^ 
right of Ills Crown and Royal digoiti, and there- j 
fore no other Court hath nutlionty to fine and ( 
imprison for contempt of its own anthonly” 
[Stephen's Commentaries 16lh Kd IflOS Vol III 
p, 314] The High Courts ln> e power to punish 
contempts oot hy xirtiie of the Penal Code but 
by nrtuu of the common law of Kngland nlnch 
was introduced at tUo time of the establisliment 
of the Snpreme Court, [Charter dated S6lb March 
1774 granted under Id (ico .1 C C-l • Sn Cl 4] 

A High Court can pnni«h for contempts not 
committed “in its rieiv or presence” [See 10 0 
100 (PC) 11 C K 273 (P.C.) 45C 1C9 
HO 173(21.') 33 C 027 15 C X 771 b \V | 

It. 32(l’erSir /hirn« Peacock C J) 3-1 B 240 

S U 3V] 14 11 r. 211 2R K 130 Rat C14 I 
21 M J M2 (P. B.) : 

2. Bofusal to produco documents.— Stc Xoie 

Xo 12 A ond«r section 4S0 Supm I 

3. Refusal to answer questions, -'re Xote • 
Xo 11 under S 4S0*'ip.a. The terms of S 132 of. 
the Krideuce .Act, when read with the rest of fUt 


Act, affords protection onlj to ansn ers to which 
ft witness lias objccfcct or has been constrained 
liy the Court to give —[3 M 27l (P. B.) 12 U. 

440 • Queen i irdfinuoi 2fi C.an R .'>S3 . But ee< 
Q t. iffliitiioed 34 Cm J no S p 1G4 2 C. X. 
chix Rftt 300 10 M. C3 2Wcir7l'2 210. 

302 1C A 8S]. Under S 1B5 of the Kridcnco .Act, 
a Judge has power to ask any question ho pleases 
about irrclcrnni facts, if he does so m order to 
discoier or obtain proper proof of relemnt facts. 
Bnt wliere the question is asked with a new to 
criminal proceedings being taken against the 
witness the witness is not Icjully bound to 
nattier it and he cannot bo punished under 170 
l.P C for refusing to answer— [lo B. IRSs 13 
C C00(C21)) 

4. Is a complainant a witness xTithin tbo 
meaning of S- 485 P— A complainant can 
hardly be held to be a witness punisbablo for 
refn»al to answer either under S 4S3 Cr P C. or 
under S 174 1 P C —13 B COO 

5. Not exceeding 7 days. — “It is advisable but 
not necessary to limit the period of commitment 
to a fixed time," — [1 I J (X S ) 23]. The 
duration of imprisonment sliould not be too long 
oreeTOre In .«• D-iiie. (IRfi'i) 2 R D 230 


486. (1) •\iiy pewii ‘'eiituiiceil In any Conii. uiulei- section 4S0 ur .section iimy, iiotwitli- 
Appe.ils from connctions 111 contempt i-taiidiiig anything liei-embcfore coiitaimxl .ippe.il to the Court to 
wbicli decievs or oixlei-s iiuule in 'urli Court are ortlmarily 

iippc, liable. 

(2) The prini'Uiii' of Cluipier XXXl slmll -o far as tliey iiil .ipplic.ible, .ipph to appeal' 
uiuliT tlii« section, fttul the Appellate Conrt may alter nr rexerse the Hmbno. or leduce or leiers.e 
the sentence nppcalcil ngninst 

{•'!) -\n appeal from 'ucli ronxirtiuii In a Court of Mnall Cause*' in a pivsitlenee -town 'ball 
lie* to the* High Conrt. ami 

an apjifal fnnn sueb comiction by any other Comt of >inall Cnu'es sli.ill lie* to the* Court of 
Session for the* sessions ili\i«ioii within whirli vnrh Conit is situate 

(■/) .All apjic.il from 'ueli eomictioii hy am olhcer.i' llegisltnr or Mib-ltegistrar appointed 
as afoie-Mid ni.iv, when sueb otlieei is also Jiulge of II CimI Court, be iti.nle to the Couit to wlildi 



836 


BAk TO IKIaL by SA5IB JUDCiK. 


[ Sec 


it would, uuder tlie preceditig portion of this section, be made if ttucli conviction were a decree hy 
such officer in his capacity as ^ucll Judge, and in other cases may be made to tlio District Judge, or, 
ill the presidency-towns, to the Higli Conrt. 

Note. 

1 , “Ordinary appealable” — means appealable! bi a ciut Court refusing an application to com- 

in majority of ca«c3 " — [11 B 438 (440)) An order | tnit for contempt is ajipeilabic [ 25 0. 23C) 


487. (I) Except as proved in section 477, 480 and 485, no Judge of a Criminal Court or Magis- 
trate, other than a Judge of a High Court * * * shall 

Certain Judges ana Magistrates not to i 

try offences referred to in section 195 try any person for miy offence referred to in section lyOf when 
when committed before themselves offence is committed before bimself or in contempt of his 

authority, or is brought under Ins notice .as such Judge or Slagistrate in the course o£ a judicial 


proceeding. 

(2) Nothing in .section 476 or section 4S2 shall piwent iv Magistrate empoweicd to commit 
to the Court of Session of High Court fi-om himself committing any case to such Court 


Notes. 


1. Object of S. 487.— The prohibition in the 
section 13 a personal prohibition, the mischief to be 
prevented being that the same person sbonld not 
decide a matter which ho may Jtavc already pro- 
ludgd It does not refer to the office of the 
3Iagi«trato or Judge before whom an offence of 
the class doeenbed tn the section Is committed, 
bnt only refers to the person of the Magistrate — 
1 M 303. 

2. The prohibition in this section applies 
to all contempts of Court.— 8. 473 (=487), 
which sajs that no Court shall try anyper8''n 
for an offence committed in contempt of its own 
nnthonty, is not limited to offences f.illing under 
Chap. X of the Penal Code It c'ctends to ft!l 
contempts of Courts.— 1 B 3339 See 24 M 262. 
12 W. 11 18 15 W R. 88 

Note.— This section is not intended to include 
offences which under the Penal Code are classes 
as offences against public justice in coniiadistinc- 
tion to offences m contempt * of the Court’s 
authority. Nevertheless a Magistrate, before 
whom an offence under S. IOC 1. P. C. has been 
committed, may not under S 271 himself try the 
accused person for that offence— [1 129}- 

The first part of thernhngin 1 A. 129 however 
IS obsolete in view of the words “an; offence 
referred to in 8, in>” in S 487. 

3. As to tho change of Law— -Seo Note No J 

under 8. 477 Siijirn. 

4. P - • - 


5. Judge of o nigh Court.— Note No i 

On.l.T .‘J. 4S*, s,; r<j 

0. pisobcdionco to lawful summons (S. 
174 1. P, C.)--S 17t 1. V. O IS one of the 


sections referred to in S 195 Cr P. C.aiid hiving 
regard to the provisions of 8. 487 Cr- P C, 
therefore an offence under S 174 I F C cinnot 
be tried by the officer whoso order is disobeyed- 
— IG A J. 432. 13 IV. R C6: 14 17. R. 74 ' 15 
W n 2! IS TV. R, 88 1 Weir 82. 2 17eir 012 
18 P n 1875 

7. Bisobedienco to lawful order proniul* 
gated by a public servant.— A Magistrate 
who passed an order under B, 144 Cr P. 0. direct- 
ing the petitioners “to abstain from going either 
to ply any ferry boat or to erect any hM-fd on the 
khan etc ’’ cannot, upon the order being dis 
obe; cd, in view of S 487 Cr. P 0 , t-ihe cogai 
ranee of the offence under S 188 I P. 0- 
23 0. N 520 (’83) A N. 222 ; 24 M. 262 1 U 
339 10 B H 421 Rat 904 • 13 0. K. ccvxih. 

8. Offence under S. 207 I. P. C-— A 

trate is debarred from trying a case under S, 207 
1. P. C. when tho offence was commilteil witli 
reference to property attached by him under Ss. 
88 and 89 Cr. R C. ^nd which came to his know- 
ledge in the course of ludicial nroceedings. — 21 
Cr COG (0). * ‘ 

0. False complaint (S. 211 I. P. C.)— Ti'^ 
Court which dismisses n complaint has no juris- 
diction to try tlie complainant for preferring a 
false charge —3 R. R. I875 4 P. K. 1576 

10. OflTonoe under S. 17S I. P. C.— The ruling 

«n (’89) 13 M 21 to tlio effect that an offence 
“j*der S. ^175 R. C docs not come In nndcr an;? 


sections evpressl; mentioned in S 4S0 of 
Code of 15<IS. 

11. OQonccg under S. 193 I. p. c.— The nihngs 

HI 1 102 and 1 iiKj to tlio cffiet that the 
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before wlioin nn offence under S. 103 
I. r. C. is committed is hitii'clf competent to try 
the en«o were orer-rulcd in 1 A. G2 j (F. B.') onil 
dissented from in 1 15. 311. See also 10 II. 11. 73 
3 H. 251' 7 M H (.\p ) 17 • 3 C L 590. 22 
\y R 40 The rnlinps in 18 W. R 15 nnil 22 
W. R 40 are no longer pood law. Tho rule applies 
also to an abetment the oflence [7 H. (Ap) 

XSTlll.] 

[Noto. — S. 195 (1) (0) has reference to an offence 
under S 211 I. P 0 but only when sneb offence 
is committed m or in relation to any pniccodinp 
in Court —12 P. R 1903, See 3 A. 322.) 

12. A Magistrate is not debarred by law 
frOQl trying an accused person under S 174 of 
the Penal Code, for disobedience of Summons 
issued by him in his capacity of Mamlatdar [18 
B. 380 (F. B.). Rut See Rat 70. 001) The 
principle underlying these decisions has not been 
accepted as sound in 22 P. R 1879 (m which the 
same officer was both a Small Caa«e Court Jadge 
and Cantonment JIapiatrate) and 2 A 405 [in which 
the Settlement Officer who issued the Summons 
tried the disobedience to it as a Sfagistrate). 

13. probibitioD. restnetod to Judges of 
Criminal Courts Magistrates .— a Sub- 
Hagistrato conricted certain persons under 8 174 
of disobedience to summonses issued by him as 
tahaildnr Held that the conrietioas were legal 
[0 M. 11 (Ap) 44) Where sanction IS giren by a 
peputy Collector and Magistrate, as a ItcTeuDe 
Officer, he is not debarred from trying the case 
himsolf as a Deputy Megistrate [2 Weir CIS) 

A Magistrate ts not precladed from trying an 
offence referred to m S 193 of the Code, when the 
offence ts alleged to hare been committed in eon. 
tempt of his anthorit} not as a Magistrate but 
as a Civil Judge [(’89) U B {'07-’0l)l 

14. Sessions Judge cannot try a person for 

an ofTonce committed before him as 
Pistrict Judge. — in 8 467 effect must be 
given to the words "as such Judge or Magistrate” 
and the meaning of that section is that, when an 
offence referred to in S 193 has been committed 
before a Judge of a Criminal Court or Magistrate 
or in contempt of his authority or brought under 
his notice in the course of a judicial proceeding 
he cannot himself try such offence A Sessions 
Judge therefore has jurisdiction to try a person 
for an offence under 8 190 P 0 wben,hp,o«Di*- 
fnef Ji«/i/e, has given sanction for the prosecution . 
under 8 195 Cr P C [10 0 TOO (F. B.) 18 B ] 

.ISO OB 479 . 70 X 708 (’97) U. B (•97-’01) , 
127 (130) See 1 A 129] A Sessions Judge is j 
not debarred from hearing an appeal from a . 
conviction by the District Magistrate to whom be 
had sent the case under 8 470 Cr. P 0. [7 0 X ' 
708 2 IVeir 007 Coh 2 L B 303) The ruling in | 
10 C 121 to the contrary was overniled bv 1(5 C 
700 (F. B.)i The tcokM nppfy only* 


taken in accordance with cither S 476 or S. 477 
Cr P G. and the accused was committed by the 
same, the Sessions Judge was precluded from try- 
ing the case by the provisions of S 487 [2 Weir 
009). 

15. Bistrict Magistrates.— it was held in 20 M. 
3S3, that a District Magistrate who has declined 
to revoke a sanction to proscciito a person on a 
charge of forgery is precluded under S 487 from 
himself trying the case, as an order revoking or 
refusing to revoke a sanction is a judicial pro. 
cceding But in 27 C 452 it was held that whero 
upon A Pchco report that an information was 
false, the District Bfagntrate gave sanction to 
prosecute the person giving such false informa- 
tion, held that S. 4.87 did not apply to the case and 
prevent the District Magistrate from hearing an 
appeal from a conviction of auoh person. 

16. When a transfer is desirable, although 
the Judge is not disqualified.— The High 
Court, does not, as a general rule, exercise its 
powers of transfer, in a case of forgery or perjury 
solely on the ground that the Judge who is to 
try the case has already formed an opinion 
sitting as a Judge on the Civil side, that the 
document has been forged, or the perjury com. 
mitted But when the transfer can bo mado 
without any risk of any improper mtorferonco 
with the course of jirtticc, and without much in. 
convenience to the parties and witnesses the 
transfer may be proper not only as a fair conces- 
sion to the person cnarged, but as a means of 
relieving the Judge from a position which he 
would himsolf desire to avoid —[5 M H. 212] 
Where a District Magistrate procured tho inltia. 
tion of a number of prosecution against the same 
person, and one of them resulted in conviction, 
came up before him in appeal, the High Court 
considering that it was not altogether secure 
that he should hear the appeal, onlered its transfer 
to the Sessions Judge —[24 W R 58.) 

17. rwoto _T>>r. r.f —A V-,.. , , 


.. f •“ —J ‘I, Biiu mo Juci 

that the Sessions Judge had expressed an opinion 
prejndicial to the accused is no ground for the 
transfer of the case, as that if a circumstance 
which the l.iw necessarily contemplates when it 
aothon’ses a Sessions Court to try such rasps 
—2 Weir COS ) 
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CHAPTKn XXXVI 


Ui Tiff c»i AVnr- Chimii:i 


488. (1) If Hiiy per^-nn liavinjj sufGcient means iioffletts or > cfiises to mnintai'ii liis wife or lih 
Order for imintenanco of wires an<l legitimate or itiegitiniatc rliiJd nnalile to maintain itself, the 
cliildren. District Jlagistratc, a Presidency* ^Magistrate, a .Sub-(li\ isional 

^Magistrate or a Magistrate of tlie fii*st class may, npoii proof of such neglect or ix'fneal. order sncli 
person to make a montlily alloA\ance for tlie maintenance of liis wife nr such cliild. at such monthly 
rate, not exceeding hfty rupees in the whole as sncli Magistrate thinks fit, and to pay the same to 
such person as the JIagistrate from time to time directs 

(2) Such nlloxvance shall b«“ payable fiom the date of the order, or if «n ni-dered from the 
date of the application for maintenance 

(Ji) If any per-on so ordered wilfnlly neglcc-ts to comply with the order, .iny such 
Knfoiccmcnt of nrt)( 1 Magistrate may. for every hreacli of the order, issue a n arrant 

for levying the amount due in manner hereinbefore provided for 
lex-ying fines and may sentence such person, for the xvhole or any part of each month's nlluwanee 
remaining unpaid after the exerntion of the xvairant, to imprisonment for a term xxIuVh may exfeml 
to one month or until payment if .sooner made 

Provided that, if such person offers to maintain his wn'fe on condition of her living ivith Iiini, 
and she refuses to live with him, such Magistrate may consider any gjintuds of refusal stated hy 
’ her, and may make an order under this section notwithstanding such offer, if he is satisfied that 
there is just ground for so doing. 

(4) No wife sh^all be entitled to receive an allowance from her h«sb,ind under tins section 
if she IS living in adultery, or if without any .sofiicient rc.ison, she refuses to live with her liushand. 
or if they are living separately by mutual consent. 

(c3) On proof that any wife in whose favour an oixler has been made under this section is 
living in adultery, or that without sufficient reason she refuses to live with her husband, or that 
they are living separately by mutual con.sent. tlie Magistrate shall cancel the oixlcr. 

(d) All evidence under this Chapter shall he taken in the presence of the husband or 
father, as the case may he, or, when his pei-soiial .ittendance is dispensed with, in tlie presence of 
his pleader, and shall be recoided in the inaiiiier prescribed in the case of .summons-cases; 

i’mvided that if the Magistrate is s.itisfied that he is w ilfully avoiding .service, or wilfully 
neglects to attend the Coui t, the Magistrate may proceed to hear and determine the case er pur/'' 
Any onler so mudo may ho set aside for g«M*l cause show n on application made witliin tliree month* 
fi-nni the date thereof. 

(7) The acensed may tender himself as a witness, and in such c.ise shall he examined 


(A) Tlie Court in dealing with applications under this section slmll have power to make 
such nnler ns to costs as may he jnsl. 

(2) The accn''i'd may he proceeded against in any district where lie resides or is, nr where 
he list resiiUxl w itli his w ife, nr ns the case mar ho, tlie mother of the illegitimate child. 

VrnjWfft ffineiiftiiH-HtH to the scrf/o»«.— In seotion 488 of tlie said Code— 

(/) In »ul)-*<'cnoT, { 7 ), f„r Ih^ in)r,U ‘W/«»y prglfrlp" Ihr vtiitl* •iifTifirut en'itc" rlinll he •iih’lit'i'eh 

(Si To tlip ix»ie sub •«^i5en. tin- foUowvwf; |>toxlso »hall W added, uaniely 
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‘Troviilcil furtlior tint lui warrant shall ti«“ iwieil for tho rccoxcij of nm nmoiint due uniltr tliin section unless 
.»lip1icatioii lie niado to the C<uirt to lc\y such nmount within n periwl of one j car fioin the il ito on wliicli it he* 
came due 

(0 Suh-section (;) WiiiH he om, tte-l. 

{/) Su(i-‘erfieii* (S) o'ld (9) shnll he ieiiwi«>M*»eif (?) '•'■•I (S), ie*pfeliifly, aiiJ in Ihr hi^t iinm,»<f siih-sertioii for the 
words “The accused may be jiroeecded nsainst" iho words “Procoedinjrs undci this section may be taken aijainst 
an\ person” shall he substituted 

AHRANGEMENT OP NOTES. 

R -ISS^K o-W (1872)— S. 3Ifi (1861—9) 


I. Change in the Law. 

II. Object and application of the Section. 

(1) The object 

(2) Scope of the Section 

(3) Tho lep^l obligation of the husband to mnintnin 

(4) Liability of the father 

(>) Tho liabdity to pay maintenance la irrcapectiTe 
of personal law 

(G) Discretion of the Majtialrate 

(7) Presumption of sufhcicncy of mean« 

(<i) Sufficient ground for proceeding 
HI. Nature of Proceedings. 

( 1 ) 

( 2 ) 

(3) incanmE 

01 A O-a I'lJIU 

(4) Scope of the Enquiry 

XV. Jurisdiction of Magistrates. 

(1) Juridical 

(2) Local 

V. Increase Reduction and assessment of 
allowance. 

(1) No power to go behind the order 

(2) Keduction 

(3) llodiheation due to change of circumstances 

! 4) Power of the High Court to modify the ordci 
6) Assessment of maintenance 
VI. Conjugal relation as recognised by 
S. 488 Cr. P. C. 

VII. Children. 

(1) Jlcaning of the word “child" 

(i) Tho right of a child to maintenance 
(3) The maintenance of the children of a diroreed 
wife. 

(4) Court's duty to a«ccrtain parentage of iliegiti. 
mate children 

(5) Unable to maintain it«elf— meaning 
(G) Rubs (4) does not apply to children 
(7) Mi'cellaneous 

VIII. Refusal to live with tho husband. I 

(l) The principle eiplained 

S 2) lYlint IS not surticient reason for 
3) la second marriage of husband a sufficient 
reason for separation ® 

(4) Fffoct of the bn*lnnd> bring in concnbinaire. 

(^) Cruelty as justification for refusal to lire 


(G) Matriage with step-mother. 

(7) FCect of refu«.al to lire with the hnshand 
(•>) Infant Wife. 


IX. Refusal or neglect to maintain. 

f 1) (leaning of “ns his wife " 

fJl) What is not sufficient offer to maintain 

(3) amounts to 

(4) \7hat iloes not amount to 

(>) Magistrate's duty in easo of application for 
maintenance of children 

X. Grounds for refusal of maintenance. 

(1) What arc not sufficient ground? 

(2) What are iutlieient grounds 

i 3) Rep.aration by consent 
I) Dirorce 

(5) Adultery 

(6) Apostasy 

(7) Agiecinent to pay allowance 

XI. Practice and Procedure. 

(I) Order must be passed in tho presenen nf the 
defendant 

(2) Procedure 

(3) Form of order etc 
. (4) Reriral of proceedings. 

(>) Pardanashin [.edy 

XII. Evidence. 

(I) Procedure 

(2) Meaning of “proof” 

(3) Cridence for the Defence 
(t) Evidence of marriage 
(■>) Proof of parentage 
(6) .th^cellaneous 

XIII. Orders. 

(1) Which can be passed 
(2) Winch cannot bo paasod 
I XIV. Sufficient means— moaning. 

XV. Civil Court. 

(1) Jurisdiction 

(2) Effect of decision by Civil Court 

I XVI. Enforcement of the order. 

i fl) Coart-fee on appJ/catfon for enforrement 
(2) The effect of dirorce on enforcement 
(I) Injonction by Civil Court 

1 (4) .tccnmnlation of arrears 
(5) Procedure 

(6) Insolvency of the defenilant 
I (7) Death of the defendant. 

I (6) Limitation 

I XVII. Imprisonment in default. 

(0 Xon-iwiyment mn«t l.e due to wilful default, 

1 (2) Condition precedent. 
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(3) Mode of computation. 

(4) Imprisonment cannot be avi nrdeil in anticipation 

(5) Nature of the impnf.onmpnt — does it cease on 
payment of arreais® 

(G) Imprisonment ought to be simple. 

XVIII. Appeal, Hevision etc. 

(1) No appeal 

(2) Further enquiry. 

(3) Revision 

(4) Review 

(5) Rehearing. 


XIX. Cancellatioii of orders. 

XX. Miscellaneous. 

(1) Court. fee on application for enforcement 
(2l Court. fee on application for maintenance 

(3) Res Judicata. 

(4) Costs 

(o) Reference under S 438 Cr P C. 

(6) Fresh application on new fact«. 

(7) Revival of Proceedings. 


1. CHANGE IN THE LAW. 


I . The IV ords "that there is just gronnd for bo doing," 
in subs (3) have been substitnted for the vror^ 
“that Ruch person is living in adnlterj or that 
he his habitually treated his wife with craelty” 
in the fdd Codes— -[13 Cr. 55 (Ii. B.)) 4 Bor 
T 26^ The result being to give the M^istrate a 


wider discretion than befoie Under the old codes 
no separate maintenance could be awarded except 

on proof that the husband was living in adultery 

or that he habitually treated his wife withjcnielty 
S/v 31 P. E 1887 Rat 7 IG B 261 (’17-’01) 
U B I 104 (Which are now obsolete) 


I. OBJECT AND APPLICATION OF THE SECTION. 


(J) The object. 

2. (1) The object of maintenance proceedings is not 

to punish a parent for past neglect but to prevent 
vagrancy by cornpelhag those who can do so 
to support those who are unable to support them, 
selves and have a moral claim to support — 22 
P U 1917. 

3. (2) The intention of the Legislatorc is to enforce 

tno liability of the husband of the woman and 
of the male parent of an illegitimate child as 
tho person primarily responsible for their main- 
tenance. The Code imposes no restriction on 
allowance of maintenance for the illegitimate 
children of women, who haring been married 
may have lost their husbands, or for the illegiti- 
mate children of a ciamed woman haring a 
husband living and not divorced, although the 
presumption in the latter case would be strongly 
in favour of the child being l^itimatc — 2 Weir 
019* S-e 22 T. 223 (223) 

4 (3) The provisions of this section only enable a 
Magistrate to make an order for the maintenanco 
of the wife and children on the Court being satis- 
fied that the hnsband or the father, as the case 
may be, has neglected or refpsed to do so, 
altliongb m possession of sufiicicnt means— 4 0. 
374 7 Bur T, 31 

6. (1) “The object of S l^S is to provide mainte. 
nance and not to enforce conjugal duty. If 
tho Legblaturo had meant that the offer was to be 
one to live with the woman its wife, it would 
have used those words ” — Per ioriUur J. m 1C B 
270 

(2) Scope of the nccfioii. 

0. The scope of Cbnp XXXVI »■ limitoil And tho 
Mngistmlo in ly not except as therein proridwl, 
usurp the jurisdiction in tnntrimnnial disputes 
post. ».ed by tho Civil Courts The object of the 
section i" to provide maintenance and not to 

enforce cenjagni right* —10 R JOO 


7. Questions beyond the scope of the 

Section.— » 

(1) Issues as to the social standing of tho 
amount of alimony appropriate, tho kind oi 
edocation the children ought to receive, tlie 
amount, if any, .properly payable ns schoohi’S 
are beyond the scope of tho section. 

(’09) U B. 1-q. 17. 

(2) The word “maintenance” docs not inclodi' 
children's schooling fee* — (’09) U B 17. 

8. Legal guardianship.— The question of legal 
guardianship cannot be determined in 

ance proceedings — 4 0. 874 1 9 Bur. 93 • BS r. K 
1885 or whether the father is fit to be the 
guardian of Ins children 18 P. R 1894 

9. Where there is no proof of neglect or 
refusal to maintain. — A Magistrate cannot 
make an order under S 488 Cr. P. C The 
forum to decide wliether the woman is entitlRi 
to maintenance or not m such a case is the OiO* 
Court.— 16 B 269. Sec 1 C. .T. 214 ON P-20) 

3 B R. 359 

10. Where Husband willing to maint^iHi 
jurisdiction is ousted. — Where the hosDin 
offers to maintain his wife and the wife , 
she IS willing to live with her liiiaband, tn 
Magistrate cannot make an order under S ly 
oulesB the complainant satisfies him that not- 
withstanding snch offer, there is a just grouii* 
for m.aking the order 1 C. J 214 

11. Order cannot be made fixing duration 
ofpayment— An order for maintenance, 

the duration of the period for which it i® 
paid, jg unauthorised by law — [2 Weir *3" 
(Ifanjrzfn)] 

12. Orders cannot have retrospoctivo effcct- 

—A direction to pay arrears of maintenance i 

opposed to the provision m cl 2 of R 516 
The allowance is onlv payalile from the da*® n 
the order.— [(7'>) 2 Weir b35J IVhere 
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188] 

tlic order {'ninliiii' in.iintciiaiicc from a rtatr |inor 
to the d\tc of the order was pasm'd lij consent 
of til” parties, the Ills’ll Court refused to inter- 
fere— [(-SO) i WeirCJG] 

13. Court cannot apportion maintonanco 
between mother and child.— Where the 
fil.a"i«trate who ordered the maintenance did not 
nllot any pirticular portion for his wife, the 
Magistrate ache was asked to enforce the order 
cannot do this either ns regards nrrenm or future 
maintenance. Her remedy is 'to make another 
application under S 4S8 Cr. P 0 for an allowance 
for herself alone. — 9 L B. 49 

14. Order based on compromise. — A Magis- 
trate has jurisdiction to direct monthly ]i,aynicnt of 
ajiced 'nm of money, on the basis of a compromise 
between the parties without taking any ovidcncc 
[:; Weil 029 But -re 42 P II 18SS 39 P. R 
I'KJj] But where the agreement lictweon the 
liushaiid and the wifo was that he would furnish 
his wife with certain ornaments, huild a house 
for her and dcliicr to her annually a certain 
amount of grO'n, and piy her a certain sum in 
cash, held that as the law empowers a Magistrate 
to pass an order for payment of a monthly main- 
tenance he could not ba«o his order on the agree- 
mcot. [CM 283 But -ee 2 Wcir 034 1 Where 
a claim for miuntcnanco is coTapromised with the 
consent of tho parties, tho Mogistmto is not 
competent to I’sss an order lo accordance with 
the terms of tlio compromise. He can onir dis- 
miss the petition and strike it off the tile ((85) 2 
Wcir 029 But See (’02) 2 Weir 019) Where sub 
serjuent to atf application, the parties put in a 
rarinnuiah, st'itmg that tlie wife lind come to lire 
with tho hiisbanit, the Magistrate should dismiss 
tho petition for maintenance as in that case there 
IS no refusal or neglect to mainttiiii [ 2 Wcir 
C30] 

16. Order cannot bo mado both against tho 
husband and tho husband's father.— 

S 4AS Cr P 0 does not contcmplato an order 
for maintenance being passed against both the 
liusbsnd and the husband's father —20 P R 1903 
12 1’ B 1914 115 P li 1914 

IQ. Intervention of Kazi. — The wife of a 1 

Mahoniciian is not bound to seek tho assistance 
of n Kazi before applying to the Magistrate for I 
maintenance 2 Weir 015 ' 

17. Tho section applies to European British 
subjects.— 10 P B 1871 

18. Order under this section no bar to 

divorce. — -'u order under this sectuwi docs not i 
depriM- a Mahomcdin hu’bind of lijs inherent 
nglit to divorce his wife — 8 11 H 95 I 

(>t) Tlif leyiil ohtli/dflon of the lnttlmvd 
to wiihitnfii, 

10. Till- fset thsl tie husband is of s'endcr neins, 
will justifv ft «nisll amount of maintonapr" but 
di>«>s not jiisS.vfy an ah-olute refusal of mainte- 
nance.— [2 Wcir 017] .k person who is a frefe*. 

»i Pci! 1,/?!'. IS wot reiipvcd tbertby from the i 
obhcntion to contribute to tl e luppnrt of Lis i 


illegitimate child If n man is capable of labour 
ami the Magistrate is satisfied that tho child is 
las child, he should order and enforce tlio paj- 
niciit of u reasonable sum— [2 Wcir CIO: But 
«r (•S2) A X 79- (’ll) V B I 90:] If the 
husband lias snihcicnt means, ho is bound to 
niniiit'iin Ins wife, and ho is not relieTcd of the 
obligation by tho circumstance that tho wife 
may hare friends able and willing to maintain her. 
— [2 Weir CIS] \ son not divided from liis 
father can be ordered to maintain his wifo under 
S. 4S8 Cr, P C— [13 M. 17] A Magistrate is 
nut competent to refuse to enforce his order for 
maintenance, on tho ground of the'defendant’s in- 
ability to pay — [2 Wcir C3G] Whore a husband 
IS willing to maintain Ins wife vvho has not 
attained puberty, n Magistrate cannot order the 
father of the girl to niaiiitain her on the ground 
that tho husband is not bound to maintain ids 
wife until she attains puberty — [ 2 Wcir CoO]. 
lOA. Nolo.— Tbe Wife's means of earning a llrchbood 
bIiuuM not be taken into consideration, before an 
onicr under tins section for maintenance is passed. 
({ST) A X 107 10 Bur B 1C6 Sec 10 Bur R 

100] A husband is not rclicreJ of her obhga- 
tion to laaict.iin his wife under this section by 
the circumstance that sho has relations able and 
willing to maintain hor but is bound to maintain 
her if lie has sutlicicnt moans [2 Wcir CIS 10 
Cr 80 (M) ] 

(4) LUtbnUu of the father. 

20. .V father cannot direst liimscif of his Inhilitj 
to tnnintam his child bj an agreement with 
Ilia wife— [2 Weir Gift (•00.’02j [L II 120] 

( .V putative father cannot escape liability by 
pleading that he is a youth of 1C years and still 
studying at school —[4 X P 123] • 
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(0) Discretiun of (fic Jlftf/Mrfftf'. 

22. Tlie use of tiie \4ord “may” in S dSSCr.r.C.ns 
distinguished from “ahnll” slions Out tlic Magis- 
trate has a discretion to decide In “what cases the 
award of nialntcnanco may properly he made. 

31 M 185 [20 JI. 470 (F. B.) Frf ] • 5 N. 19. 

(7) Vrestimptiou of 'Hifflcieucit of means. 

23. In maintenance c.ascs, in the case of an able- 
bodied man, tlie Ian will presume, until the 
contrary is shonn that he is able to support his 
child and the ovua Vies on him to shorn that he 
has not sufficient means— 111) U B 2q90! See 

4 N P. 123 

24. Meaning of “unatle to maintain.”— 

Docs the expression mean “unable on account of 
tender aee to earn a livin;.’ and therefore unable 
to maintain himself” or “unable for want of sufhci* 
ent means®” /tftdur RnhhnJ in 39 M 957 adopts 
the latter intcriiretation while Sadauta J 

in 25 51 J. 355 and Co/hn* C J in 22 M 24C 
adopts the former "I tliinh” <ays -ftrfur Jiahim 
•T. “the ability enntemphted bj S. 498 Cr. P. C. 
applies as much to the case of a child which has 
got means of its own or which is entitled in law 
to be maint'Mncd and is being maintained * as to 
n child which is able to earn a liring hr Us own 
exertion.” — [See 39 M. I'o?]. 

Ill -NATURE OF 

(J) Pi'orecilhii/'' are JiitHclal. 

29, Proceedings under S. 488 are judicial 
proceedings,— S H H. 81 . 3 A. 22t 

(2) Oiiait—C'iril rroreedlU{/M. 

30, (1) .A. person against whom the order is sought 
is a competent witness on hts own behalf. 

Person against whom the order •• sought 

31, (2) The liabilitj to pjj maintenance is a Cinl 
and not a Criminal liahiliti —17 C. P. J27 

32, The jurisdiction of the Crimin.il Courts under 

5 4SS IS mereli ausilinrr to that of the Civil 
Courts. [2 Weir OlSiCl’Cr 127 (L. B.)]. A 
Magistrate therefore ought to refuse to enforce 
an order for maintenance of n child made under 
S 48S if, after the parsing of the order, a Ciiil 
Court decides tint the respondent is not the 
father of the child [21 Cr. 127 (L, B.)] 

33, Mot Criminal proceedings,— tirder for 

fijxmcntof mainteiritice does not amount to a 
lonriction for nfTence— 111 5r 2t» 1!C.P.14 

34, (1) An application for maintenance is 
not a complaint of an oironoe.— 17 c P. 
127 • fi V. 1! 18S’,. lirtl 1’. I, IHOf 

04. (2) Application under S. 488 Cr. P. C. 
is not a complaint.— \ priweclmg undirS. 
jvHCr I'.C do,* not r< late to any oirmcc, iind 
til" niiplimticn i« not th' refore a enmpiaiiit 
within th. ninimii/ nf S t ^l) supni ileme n 
5tBf[«trntr • nlc rlntnln? nn »|i|>liaiti.>ii is not 


(S) Sajpciciit t/roaii(t for jn'orccdhiy 

25. What is not— 

(1) Xon-piyincnt of prompt dower by a MabomciJ.in 
husband 15 P. R IS'fO 

(2) A ininor wife refusing to lilt! with licr husband 

not on account of anyill-trcatmcntbutbecausesLc 

would be better off if site lived with horpaieuts, 

if the husband is w illtng to maintain her, cannot 

be allowed separate allowances —1. P< R- 

(3) Husband marrying again. 

26. Absence of proof of adultery and ill- 
treatment.— in the absence of the proof of 
adultery or ill-treatment a wife can claim no 
separate maintenance She cannot also get it 
nhen she refuses to live with her husband merely 
because the husband’s mother would not let her 

lire in peace 30 P R 1607 21 P. R 1870 

27. When there is a mutual agreoment to 
live separately.— S. 488 docs not apply. 

55 P. R 1S6G 

28. Effect of wife’s return to her husband. 
—The Quare in (tJT-’Ol) U. B. 104 1 “Whether 
retnrn of the wife to cohabitation with her hos- 
band, after an order of maintenance has been 
cudde, does not hare the effect of pottinganeim 
to the prerious proceedings under 5 488 W “• 
C should probably be answered in the aJnrDi- 
atire in view of the decision in (8S) A. N. 217 

PROCEEDINGS, 

competent to refei it to a Subordinate Jlaglstroto 
for enquiry under S 202 Oi P. C — 29 P. B- 
2 Weir 617 1151 190 

38. Proceedings are of a Oivil nature — 
Proceedings under tins Bcction mo of a 0'^'* 
nature and parties are competent witnesses --6« 
subs (7) • also 18 A 107 , 18 B. 4C8 : 1C C. 781 
{■9d-'00) L B. R02 

36. S. 250 does not apply to proceedings 
under S. 488 Cr. P. C.— 6 51. T. 201 

(3) J*roreetliuy, a Crhniiirif Case irKIiln 
the meaiiiiirj of S, 7i2S infra, 

37. A proceeding under this section is n criminal 

case wtliin the meaning of R 628 nnd « 

District blagistrate may withdraw a case from the 
hie of a Sub-ordinatc 5Io"i!tratc to his own file — 
0 P. R IWj 

(4) .Sronv of the ent/air!/. 

38 The proceedings under this Cliaplcr do n''t 
amount to a tldl suit where the issue is ns t‘' 

the social st.indmg of the wife nnd ihe amount of 

alimony nppropnatu or the hind of eduentmn 
children of a person m the father’s imsition ought 
to lecciie .uid the amoniit, if niiy, properi.v 
Jiayable .is tlioir schooling fee* These arc 
qiicBtions beyond thn srope of tin* Co'le The 
Code in providing niamtenance does not intend tn 
go further tlmn to unsure t» tho wife or cliiMrt’'' 
food, clothing and lodging. It diuB not providi 
for Rcliooliiig fees —( O'l) U. II 1. 17. 
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IV. JURISDICTION OF MAGISTRATES. 


(!) Jiirhlltal. 

39. An order under S. 488 cannot be made 
by a Magistrate of the Second class.— 
21 * W. 1\. 30 . Sec 2 Wcir C17 

40. Presidency Magistrates.— Arc competent to 
Btay the operation of an order made under S. 4SS 
and to refuse the issue of a warrant for enforce- 
ment but he cannot formalh cancel the order 
which was made and he is competent to try all 
questions which affect the right to receive 
maintenance — 5 C 55*!. 

41. Magistrates.— -A second class JIaifistrate cannot 

act under this section [22 tV 11 30] nnless he is a 
Subordinate Magistrate. A Magistrate of the 
hrst class, though not empowered under S. 1110 
Cr. P C. may act under this section [5 X P 217] 
As to the effect of a Magistrate not cmjiowcred by 
law, passing an order under S Cr P C 

Si'e S 530 cl (n) post. 

41 A. The expression “the District Magis- 
trate a Presidency Magistrate a sub- 
diTisional Magistrate or a Magistrate 
of the Ist class “ means the Maei«lmtc of the 
particular District lu which the defendant 
resides —9 11 40 

42. Unforcemont of order— can bi m.nle 

a second class Magistrate Rat 2 Sk 2 Weir CI7 

43. Order under S. 488 (5) can be made by 
a Magistrate other than the Magistrate 
who made the order under S 4Sb (1) and cv«-n 
though the latter is still in the District 

r> P n 1873 

44. Magistrate cannot assume the functions 
of Civil Court, — Magistrate acting ^nder 
S 48S cannot ns<(uue the functions of tv Cml 
Court and piss judgment ni ticcord-ince mtli nj 
compromise bctu ocn the parties fl Weir 020 i 

45. Date from which the order should take 
OlTOCt.— Mainti naucu cannot bo nlloncd to n 
wiK’ for anj period before the dite of the 
pomplaint ■"> P 11 lh70 


(2) Locaf. 

46. The jiiriadiction IS to be exercised III the District 
in winch the person again«t whom an order under 
S 4SS IS sought has his residence at the time of 
mating the complaint —"I R 40 7 C. P 12: 
(Ot) A N 151 2t0 (;iS 1 C X .577 Sec 13P.r.. 
isss-.'fP R isni roiioK r 237 i3a.34S 

47. Noto. — Rut where the wife was compelled by 
her husband s conduct to chooso her own place of 
residence, hel<l, the Courts of the place where she 
resided had jurisdiction over the matter [13 A. 
34S 6N P 217] Subs (9) docs not however give 
the wife or chiid the right to select a forum other 
than where the husband or father is then residing, 
or Hst resided w itli the applicant ~C04) U. B, [10] 

48. Occasional visit to the mother of tho 
iUegitimatO child— « residence with her 
within the meaning of Subv (9) of S 488 Cr P. 
C— 5 S 220 S'c 1 4.51 5M It 101 . 31 L. J. 
C P.357 10 Cli 1) 4S4 IB and C. 059 

49. Temporary residence.— The temporary resi. 
deuce of the husband at Calcutta within the 
jurisdiction of the Magistrate, at tho time the 
application for maintciianco under S 488 Cr P C 
was made by the wife, was sulhcient to give 
jurisdiction to tho Presidency Magistrate’s Court 
III Calcutta, regard being had to sobs (9) of 
8 488 Or P C —[21 C K 872] A man may 
have a number of residences [3 V. 01 (P. O.)] 
(The following Civil rulings should lie studied.— 
3 B 227 0 B 100 18 B 290 25 B 170. 2J 0, 
C34 30 C t>i.4 1 A 51]. 

50. Question of domicile.— Husband's domicile 
IS the witc'K domicilo and an application for 
inamteuanLO should be heard and disposed of at 
the pl.acc where the refusal to maintain tin. wife 
was made H P R 1883 

51. In the Absence of permanent residence 

elsewhero.— Two month's residence at anj 
j.laco IS residence within tho moaning of S 48R. 

5S 220 SM 205 AUxan.lp, i Jona b R J, 
Bv 13 5 


V. INCREASE AND REDUCTION OF ALLOWANCE. 


(i) yet I’oirei- tin/o hcliiuil titr arelrf. | 

62. Ill dealing with an iijqihcatiou fur an inireasi of 
maiDtcuatico a Magistrate ennnut cnquiru into I 
the proprict) or citlicrwi«o of the «>nl« r for 
maiiiti-uancc presinusli iii.ide — 2 IVcir 5*4) 

(V*) liriliirtioii, 

63. (1) Principle. — l he ntc of Iillowant. i innol !«• j 

reduci'd with r<tr<>sin>cmi effect The onlcr can i 
oiwrato ouli n< against patinints nccnimg due | 
after the ditc of the ortlcr 2 Wcir t>>*.0 

64. (*2) \ Magi«tr\tc is iiot competent to refuse to I 
riiforw his onlcr for maintenance cm the ground I 
«f the ill rendaiit'e inabibti to pai Hut on farther 
l■lll|Ul^^ he niaj re\i«e the rale of inaintnnanct, ' 
nmi the onhrwill InUe « ffect sub«e.(Oent to the 
date of such « nquirj —2 IVeir t<3'i. 

65. Reduction on tho basis of a deed of) 


that the Magi<trate was not cumpetent to cancel 
the order fur maintenance, until the agveement 
had Wen declared bi a comi.etcnl tribunal to be 
binding on the wife 2 Weir 04*1 

60. Power to reduce limited to instalments 
not yet duo." t Magistrate has no jKjwer to 
reduce the niti of miintenance which has acchied 
due lie should enforce the paymtnt of arrears 

•it the rale originally awanlid.'and the reiluction 

shooM be limited to pay menti accruing due after 
the date i.f the order. [2 Weir tX^O] 

(•7) .yioilfjIrHtlon ilue to r/miii/r nf 
rtvcniiixtaiirrii. 

57. Althou'h a maintenance onUr c.f a Criminal 
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Court under 5? 4Sh nay be modified, on a cliangc 
of circumstances being shown, stil! so long as 
tint order remains in force, it mast carry its 
proper consequences — 22 C 291 

68. Meaning “of change in the circuins- i 

tance 3 ”-~The fact that the child whose main- 
tenance allowance has been awarded. Las grown 
older constitutes “.a change in the eirenmstances 
of the jicrson receiving the allowance,*' There- 
fore the rate may bo rarred from time to time 
on applic.ation being made as the chihl grows 
older.— U M 398 (’97) L B. (’93.00) 39.3 (394) • 
See 9 17. R 1. 

Note . — See Notes under 8. 439 lufm 

(4) T'oh’CV of Iliejlt Court to moitiff/ 
the rule. 

50. Where the rate of inainlenauce >s escesairc, the 


High Conrt has power to set ft«idc or mollify the 
Sragiatrate’ order, or to direct further enquiry 
avith a view to decide what amount slionIJ be 
allow cd — 2 Weir 575 034 

(.“) Assestment of AlUnvnnce. 

60. Considerations on avhich asscssmant caa 
bo based. — In filing the amonnt of maintenance 
no luxury should he allowed and necessaries of 
life should be considered according the station 
in Jifo of tlie applicant and the means of the 
respondent — 13 Or 55 (IJ. B ) 

61. Amount which can be allowed.— 
trate mav order tbe defendant to pay 11’ 50 to 
hia « ifo .and Jihe .amount to each of Ins children, 
—13 Or, 0!s3 (Ij. B.) 


VI. CONJUGAL RELATION AS RECOGNISED BY S. 483. 


62. The only condition precedent of right 
to maintenance. — The only condition precedent 
to the possession of wife’s right to mamlenance 
a<! such is the existence of the conjugal relation. 
—5 A 220 

83. Moota marriage under Shia Law— does 
not entitle a aroman to maintenance, but such a 
wife is entitled to malntcnanco under the prori- 
sions of S 4RS— 8 C 730- C W. R. CO 
Note.~8uch a marringc may be terminated on 
the husband ginng up tho unoxpired portion of 
the terms fixed by the Jtoota marriage — 14 0 
270 Co».8C736 

64. Karao marriage.— The "Aar.io form of mar- 
riage among" tho Jats is valid for tho purpose.^ 
of S. 488 • 4 N. r. 128 : See also 6 W. 11 60 

65. ‘'Samh&ndham marnago.”— Under the 
Jlaramahatayam I.aW among the Nayars of Mal.i- 
bar Is asahd marriage for the pur]>oscs of S. 
188.— 22 M. 240. 

66. Nikah Marriage.— The children of n mlah 
wife are legitimate and are entitled to maintain. 
ance.— 18 W R. 28. 

67. Illegal marriage. — The child born of an 
illegal nuitnoge must be maintaineil by its falbeT. 

19 ?I. J. 461 

CB. Nat-worshipping karona.— The Xat-wor- 
shipping A'arcn* have peculiar niarriago ccremo 
hies of tlieir own A match.mahcr brings tbe 
narties together ; tlie man goes to the woman's 
lioiiso if the parties wcro not married before . but 
the woman may go to the man's boose if be ig n 
widower. A cock and hen eating woohl appar- 
I ntly complete the ceremony but if the parties 


profess Baddhism, though Kaiens, they may marry 
according to tho Buddhist Law.— 16 Cr. 69d 

(L B) 

69. Christian wife of a re-convert.— wife of a 
ChrisHin who has reverted to Hinduism and 
m.arriod a second wife is entitled to maintenance. 
4 M. H (sp) 3 

70. Personal Law applicable to tbe husband 
to be eODSiderered. — In determining tie 
question whether there hns been a salid and lesP' 
marriage, regard must be bad to tho personal Ian 
applicable to tho jcspoadent (the alleged husband) 
7 Bur T 71 • 2 L B 95 7 L B, 270 

(Note.— Thus when it was proved that the njiph. 


71. “ “• - 


72. Valid Marriage must be proved before 
the Magistrate may act.— It is only on 
proof of a valid marriage, between tho applicant 
and her alleged hnsbatid that a Magistrate nnv 
have any rules for maintenance [ 1 GB 269 5 0 
R5S : 5 A 226]. Where thu marriage is disputed, 
the Magi<trato liiust himself try aud decide the 
issue nnd not refer the ii.irties to a civil suit 

1 11 r. It 16S1 3 


VII. CHILDREN. 


(t) uni fiij of the tfonl child. ! 

73. The word child »* ii«f <1 in S. 4‘.s moan« j 

■ im;ly sum nr ilaiightcr nnd reference to age is ! 
IMir(M>«i-ly iitiiitted thcrrin therefore .any son of ] 
ilaiigliter i' eiiiit!..cl tri claim miiintenancc wlint- I 
r»rr hi« or her n.-e Tm» he, ro long AS he or shc ^ 
It unahl". to iiniiilaiii liiiii<elf or lrer*«lf — 2S 1’ . 
'V. lUIOi IR 1’. It IVM 


74. Tho word child m S. 4 sk Cc. I*. C lucans m"' 
who has not attuned majority. — 25 51. J. 346 
[Note.— lint a child wl.o iH deaf and (hiinli «"'■ 
unable to inaintiiin itself is entitled to maiiilen- 
aiicc Bltl.oQgh It h.i3 arrived nt the n<'i' of maju- 

n‘} -t'» N. I*. 237] 

Incroaso of rate of allowance according 

ago.— Tlio rate t.in ho anricd from tinio to 
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• on npplieifion iicms: irmle as tiio cIhW Rfovrs 
okler— U M.30S 1'>13.’00) L n 301. 

76. Unborn child. — No order can hp passed for 
tlio maintenance of an unborn cliiJd —3 N P 70. 
2 WeirClS. 



78. Children govornod by the Marumak- 
' * T ' •— 


maintain them — 19 M. 4C1 Hut See 25 M J 353 

78A. "WTiore father offers to maintain his 
children. — a Onminal Court baa no jurisdiction 
merely because bo refuses to make a money allow. 
nnee, when they prefer to remain with tbeir 
mother opart from him — X8 P. R lB9i See IC 
XV. R 62 Contrn 23 M. J 355 

(S) The riyht of a chiltl to inrtintenaiiec. 

78. (1) Is not lost by divorce of the mother.— 

A diTorced wife is, under the Maliomedan Law, 
entitled to the custody of her children and 
therefore tho father is not thereby reliered of his 
liability to maintain them — C C R 530 

80. (2) The Cinl Court’s refusal to uphold 
an agroomont, by which the man ajrreed to 
pay for the maintenance of the woman, cannot 
conclude cither the woman from applyins; for or 
tlio Majristrnte from making an onlcr under this 
section for the maintenance of his illegitimate 
dioghter— 17 XV J{ 

81. (3) The father cannot direst hilnsclf of his 
liability to maintain his child hr an agreement 
with his wife — 2XVcir04S 

82. (t) Whero tho father has made arrongo- 
mont for maintonaoco.— So long as the 
propertr wbiib lias lioen girew by tlic father to 
tlir iiiolhor far the nnintemnee of the child 
exi-ts, no order for mainteinnee can lie made 
under this section [^{17-’01) U H 108] In the 
ci«o of an illegitimate ibiM, it has been held that 
tho mother liavinp, m consideration of a jiarment 
of lump sum. airn-od to nnouncein future all 
eliinis for m untenaiie*', the Magistrate conM 
not ]>■»•« an order undi’r tins section, cren if the 
I'lrroement was obtained by fraud [2 XVeir 031) 

.\ compromise by the lawful guardian of a minor 
acting I ox. I fide for liis benetit, cannot l>e set 
aside eicept on proof of fraud, and the snbse- 
f^uent extraragance or misconduct of the guaritian 
cannot rerire an obiigatien which was once law. l 
fully satisfied {2 IVeir tTlO ) Hut where the) 
agreeimat is not p.-iix.T /.leie for tie benefit of 
the ehil I, it will not Ik* binding on the child or the 
l^p-on who siibseniientlr l.ecomes tlegnawlian 
(n P. n «y2'i A.'io.*, SnurRsifi) I 


83. (5| A SfalioniciLin mother, being tho natural 

gnardian of her minor daughter, would bo entitled 
to claim maintenance for her child even though 
aho was bring separntely from tho husband with- 
out any ralid grounds [ 15 0. N lavii] Tlic rule 
applies to Christians also. [ 15 C N. cztxm] 

83A. {6) Tho fact, that tho wifo refuses to lire with 
the husband in spite of the latter's haring 
obtained n decree for tho restitution of conjugal 
rights, does not relieve tho father of his obliga- 
tion to maintain tho children — 2 L. B 46 
XVlicre a mother has the custody of n child nndhas 
to maintam him, she is entitled to an allowance 
on his nccotint [ 2 IVeir G30 ] 

(3) The maintenance of the chUtlvcn of a 
liivot'ccd wife 

84. The father is not rcliered from his obligation 

to maintain tho children of a divorced wife re- 
maining in tho custody of tho latter.— G H. R. 536 
(•02 03) tr.R 7 (Ol.’OG) U B 30 (’10) U. B 

1-q. 1 19 Jr. 461 Ser 10 XV R 62 1 Bnr 14 > • 
1 Bur 362 

85. Child electing to live with mother 
living in adultery is not entitled to mainten- 
ance from bis father — S XVeir 630 

(i#) Court's duty to ascertain imrenlaye 
of Uteyitimate child, 

86. XVhero maintenance is claimed for an illegitlmato 


7811 \ wife con be czamined as tho non-access 

of her husband during married life, without 
independent evidence being first ofiered to prove 
illegitimacy [18 B 463] The applicant may prove 
acts of familiarity previous to conception to 
establish parentage [See Colt < ilnnntmj L. R 
2Q B D 611] 

87. Proof of parentage. — in a proceeding for 
maintenance by a wnmaii for her illcgitimatn 
child, the two persons w ho arc most competent to 
give evidence about the parentage nre the woman 
and tho alleged father [18 A. 107] An order, 
passed on tho strength of the snorn testimony of 
the mother nlone, was upheld in 20 W R 5S 

(A) Vnatdc to mal}itain itteif—meanltig. 

88. The inability referred to in the section relates to 
the absence of sufficient maturity of physical and 
mental development in the child rendering it 
unable to earn its own livelihood Ly its own 
efforts, and does not refer to inability through 
poverty or absence of means — 2> 51 J 3->5 

89. “ Un’ablo to maintain itself.”— It cannot 
t-e plesde-l by a dancing girl tint her cJdld (a 
ilaui'hfcr) is able to cam a lireJihood by prostitn. 
tion The law »ill not treat pro«titDtion as a 
profession by wUch a girl mul t earn her liveli. 
hood and “maintain itself" under S. 4^H Cr P. 
C— 23 M. J 3to 
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90. Inability may bo due to insufficient 
maturity of understanding etc.— Tho 
Inibilih referred to in this section relites to the 
absence of sufficient jmtimty of physical .ind 
mental development in the child pcadcJins: it in 
consequence unable to earn its livins by its onn 
efforts and does not refer to inability throncli 
poverty or the absence nf means — 25 AI, J 335 

(0) Siihs. (if) finr* not apiilu to rhitfti'en. 

91. S. cl. (4) disentitles only a wife who refuses 
to live with her husband without snfficient cause, 
and does not disentitle n child who is lifin^ with 
its lawful fnianhan — 25 Jf .T.3>3 

(7) Mi'<relhineon'*. 

92. Married woman may claim maintenance 
for illegitimate child. — V mamed woman 
has foriM -•toiuJi under .S 48*1 Cr P C , to claim 
maintenance for her illcsitunate children.— IS II. 
‘tfia . 2 Weir r,19 Ifi A. 10“ 


93. Mother having the custody of a child, 
IS entitled to allowance for its main- 
tenance, so lonjr a& ho is tinder the ohlii-ation to 
maiot.ain it — 2 Wcir fi.JO 

94. Removal by the mother from the father’s 

heepinsr without the lattej 's consent, and proven, 
tion hy her, of their comin" back to the father, 
disentitle the mother from receivin? any allow snee 
foe the support of the chiMren — 2 Weir 6112 

95. Agreement with wife. — V father cannot 
direst himself of his liahility to maintain his child 
bv agreement with Jits wife. — 2 Weir Cl*' 

96. Duty to maintain coasos on marriage 

of tho child. — The obli".ation to maintain^ an 
illegitunato child (cirl) rcases on the p'rl * 
f'cttin'j married — 11 C. X. 0. 

97. Evidence of prostitution of the girl i’ 

not 3 defence in a maintenance c.ase entitlm" the 

‘ father to avoid his liability to pay as it cannot be 

treated .as ft profession for the purposes of S' 

—2.5 Jf J. 349 


VIM. REFUSAL TO LIVE WITH THE HUSBAND. 


(J) Pi'itiripfp ('xploln/’fl. 

98. If n wife voluntarily leaves her hnsband without 
beioB justified in so doinB, she will not be entitled 
to nny Tnaintenance. ft on the other hand, the 
husband refuses to maintain herandinrns her 
out or ill-treats her so as to make it impossible 
for her to live in the hoii<e that wontd be refusal 
or nefjlect to maintain her — •' B R.ni4: SeoSB 
R 359 • But sec 11 C P It 

(2) ir//nf i«t not fiiifjirteuf frit^on for. 

09 (1) The fact that — in a Cinl Smt by the husband 
for restitution of conjugal rights the wife success, 
fully resisted her claim by a plea of imp.aid 
prompt dower. OP R. ISSh. 

100. (2) The inability of n husband and wife to agree 
to live together is no ground for decreeing 
separate maintenance — C W. R. 60 

101. (3) Disobedience to an order for restitu- 

tion of conjugal rights.— A Cm) Court 
decree for restitution of conjugal rights Bujior- 
sedes nn order under S 4^*1 if the wife refn^s 
to IiTo w ith the husband — (’05) X. .51- 

102 (4) Incompatibility of temper.— By ilsolf 
is not legally sufficient to justify an order for| 
separate allowance. — See 21 P. R lf>73. 2 P. R 
187^ : .30 r. 11 15S1 • .31 P. K 18*52 

103. Inability to live together.— The inability 
of liiisbnnil and wife to agree to lire together le 
no ground for decreeing n separate maintenance 
to the wife —f, W. It .VI 

101. Ill treatment by tho mother-in-law.— A 
refusal to live wi*h flic husband merely liecaosn 
the liii>liftnd * mother would not let her live in 
pence will not justifi nn order under S 4SS Cr 
1’. C.— 30 1’. rt. 18r,T. 21 P, II 1870. 

105. Refusal by tho father of tho girl to 
allow her to Uvo with her husboud. — 
Where the jiu«boc'l had not l»een niMed upon 


to maintiin his wife, ond •■liC w.is living with 
her father who refused to allow her to live nith 
her husband without a payment from him, 
/iWif the Magistrate cannot make an order for 
iinmtennncc — 22 W. R 30 

(•7) I(t sorottfl Jiifrrriftf/e oflitishtiniJ ft 
nu/firtriit rctrMon for /lepnratfonf 

106. (1) Hindu.— Whore a Hindu husband shows 


R 1873 -TCP. 3') (40 ) 

107. (2) unless tlio wifo esn prn\o that in eonsequonW 
of the second marriage, her hosband is ill-treating 
her or treating her with habitual criieltv.— 1+ P- 
U. 1901 on P R 1887: Rat 7. 

108. Second marriage of the husband —'i 
wife cannot refuse to live with her hiisbantl on 

. the sole ground that he has contracted a secoml 
marnago —Rat 7 (’01) U. B. 1-q. 10 

100. Second marriage by a Burmese Hus- 
band. 


(1) Where a Burman Buddhist takes a lesser wife 

without the consent of Ins headwifo the refa*'’’ 
of the headwite to live and co-habit with her 
husbaod unless she is provided with n separate 
residence is not n sufficient reason for rcf“”’^" 
lier maintcaauco under S. 4SS Cr. P, 0 — -1 f' “ 
3K) (F. B.) [4 I, B 14C overruled : (97-01) >• 

U B lO-t! S J. L D 114d.<r. S. J. L. B- 
disBentcU from ] 

(2) A lesser wife refusing to liie with her hoshan'* 
wilt not bo deprived of her right to maintenanee 
If at tho time, she married, she did not know 
that the husband had been previoash married-— 
11 Cr.7.'50(b IJ ). .Cee4L. B.7- 8 Or. 423 (I- B) 
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(3) 3Vliere liowever, a liusband marries « second 
wife owin" to the refusal of Ins first wife to Iito 
with him but is wilhnjr to take back tho first wife, 
the latter is not entitled to maintenance nnder 
S 4M (4) Cr V C.~-U BurT. 105 

(;#) rfferf of the hnKh<imV<t iivinft in 
coucubiiifige. 

108A> “In determining nhethcr the pause shown bj 
the wife for refusing to lire with her husband 
is good and reasonable, it is but just that the 
Magistrate shonld take into consideration the 
social habits of the particular cornmnoify to 
which the parties belong If that community docs 
not completely disapprove of eoncubioago and 
tolerates it so far as to give kept women some 


adultery on the part of the husband may consti- 
tute a sufTicient cause for the wife separating from 
tho husband and enable her to claim maintenance 
under S. -ISS Cr P C [ The mlings to the 
contrary in (’84) 2 TVcir 641 and (’93) 17 M 2C0 
have been over-rnlcd] Sc« also 14 Bor U 240. 
2 li B •!« ('02) U B 7 13 \ 34^^ 

(fli) Ci'ueUt/ asjii^tifiaitfoii foe 
vefK^ot to live. 

110. A false charge of incest amounts to cruelty 
[Jfilaer 4 Swab and Tnst 24] Itefuoal to take 
food and water from the wife u tantamount to 
cruelty [1 B 104] Husband's communicating 
venereal disease to his nifo, knomog that he is 

suflcTing from It, IB cruelty (Cooidman « Boord. 

mail, 1 Prob and )Iat 2113] A rcasouabte 
apprehension of violence being used maj justifv 
separation lf> C 84] Tlic word cruelty is 
not necessarily limited to personal violence 
[11 A 480] The systomatic exertion of force 
whether physical or rnonil to compel the sub 
mis«ion of tho wife, to such a degree ns to 
senousU injure her health maj amount to cruelty 
[1 H 1G4 (174) See Kfliy t Ktlly 2 Prob and 
Mat 31 59 Tomlin* i Tomlin* 1 Swab and 

Tnst ICS] 

111. Habitunl cmolty.— The present Cod© docs 
not restrict the operation of R 4SS to cases, m 
winch the wife is Imng separately owing to the 
habitual eruelty of the husband 13 Or 5', (C B) 

N. B.— (97.'01) U B I 104 IS now obsolete 

IX. REFUSAL OR NEC 

(1) ^rrnnil^ff of /ifv rrffe" 

120. There is no anthonty for the proprwition that the 
Wonts “as his wife*’ must be read into R 4RS 
Where therefore the husband refused to treat 
the applicant as his wife but offered to maintain 
Vrr in her hoa«e an order nnder R 48S is not 
jtj.tife.! —16 B 26'* Bnt 5ee 6 M 371 XT M. 
2(W. 

107 


{/;) Jf/irrifif/e with step-motiwe. 

112. Marriage with step-mother — of the wife by 
II Mahomedan would entitto the wife to refuse to 
live with her husband during tho contmnanco of 
lha wedlock as sucli marriage is prohibited.— 2 
Weir 6 17 

(7) T^Jfeet of veftiwl to live with the 
hii*>b(iinl. 

113. The duty of ft liusbind to maintain Ins wife 
under the Hindu Law is absolute [34 B 278] and 
nnder the Criminal Procedure Code it is subject 
only to the wife’s chastity [See 488{4) ] Even if 
she left her husband’s house without n good cause 
her ri^ht cf maintenance m oiilt/ «H»p<’niW [31 M 
318] She has tlie right to return to her hus- 
band's house at any time and claim to be mam. 
tained by him — 12 S 'X) 

114. The proviso to subs (3) would seem to 
refer to ca*es w here a w ife obtains a maintenance 
order for herself and not where one is made for 
the children —6 L B 127 

116- Wife failing to comply with decree for 
restitution of conjugal rights.— “There 
IS clear anthonty that a Magistrate ought to treat 
an order of maintenance made by him as deter- 
mined, if tbe wife, fading to comply with the 
decree for restitution of conjugal rights, refuses 
to live with her husband ’’—23 B 4S4 9 Bur T 
102 

116. Refusal to remain tvitbout cause.— If a 

woman IS bring opart from her husband without 
due cause, she i< not entitled to maintenance If 
however, it is a ease where he will not keep lier, 
or where for some othtr sulllcient reasQn slio is 
Imng away from him. he must provide for her 
maintenance —14 P B 1917 

(5) Infant wife. 

117. \ minor wife refilling to live with her husliand 
not because of her husbands ill treatment or 
refusal or neglect to maintain but simply because 
sIk." would be better oIT in her father's place 
cannot 1)0 allowed gpparati maintenance — | P Jt 

118. An infant w ife coming with her guardian i* not 

entitled to maintenanco —«2 p R JM!') 

119. The bu'band being under tho obligation to tup. 
port his infant wifi, the father after her marnage 
IS entitled to apply for cnneellation an onler for 
1 er maintenance made before the marriage — 2 
Weir 050 

-ECT TO MAINTAIN. 

(2) ir/inf /vjiof KuflletvHt o/fvv inatntain, 
OfTer must be reasonable. 

121. (1) The offer to maintain under S 4*'^ mail be an 
offer lo maintain with the consideration due tn 

her position as wife —17 JI ffi'O (261) 6M 371 

122. (2) An offer by a Hindu hosbacd hsTanr t*»o 
wives, t'l msintain hii first wife in enso she 
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rofu'pcl to live 111 the house, aJdiBff that he could 
not lire nith her as ii husbanil Mould lire with his 
wife, hut supply prain to her to cooh her own food 
in his hou«c and eat it separateTy, was held to he 
not a suliicicnt offer to maintain within the provi- 
sions of S 536 of the Code (S 45t‘) 6 51. .371 : But 
Sfe 16 R. 260(275). 

123. Whero the broach is irremediable, mere 
offer to maintain is insufficient.— Where 
the breach between the hnsband and the wife is 
irremediable and it is quite impossible for the 
wife to return to her hnsband after the cruel war 
in arhich he }ias treated her for a number of 
rears, the niere fact that ho ears that “he is 
wilhn" to maintain her if she returns to his 
lioii'e" cannot absolve him from the responsibility 
to maintain her — 170 P. L. 1914. 

i-i) It'Jifif (itnoHuts to. 

124. If a hnsband turns his wife out or ill-treats her 
so as to make it impossible for her to Ine in 
the Louse, that would be refusal or ncRlect on 
his part to maintain her —5 B 11 614 9B. R 359 

125. Neglect. — If a nmn who is continoously bound 
to maintain his child, does not tn fact, do so, he 
neifleots to do so — 1 L. B ISP 

128. Inference from conduct .— a neglect or 
refusal to maintain may bo by words or by 
conduct It may be cvpresa or implied tVliero for 
instance the respondent has denied his paternity 
of the child, that is a fact from which, the Court 


Future contingency not provided for.— 

It is not open to a Magistrate (even with the 
consent of the partie*) to pass an order in view of 
n possible dcfaolt to maintain tho wife. To give 
jarisdiction to the Jlagistrate, an nctoal neglect or 
refusal to maintain must be established —2 Weir 
6.30 

12SA. Turning the -wife out of tbe^honse.— 


127. Father mlling to maintain provided 
childroa live with him.— it iv no nn«wcr to 
fin njiiihcnlion for (he maintenoneo of children 
tlint the father in willing (o do so, on condition 
tl it they live with him. The contention cannot 
pr^vniti and iinW.i and imtil the father en- 


612 6 It I, (spl'i) xl»- 8rr .Vefe No, ITO Ww. 


[ Sec. 

128. Mother taking away tho Children.— 
IVliere a father IS entitled to tho custody of his 
children, and tho mother takes them away ami 
docs not allow them to leturn to him, there is ro 
such refusal or neglect to tnaintaio them as is 
contemplated by S. 4''S Cr. P. C. — 2 TTeir 632 

(4) Wlmt doP'* ?iot ttn/oirnf to. 

129. (1) 3VherQ tho hnsband is willing to maintain his 
wife, the fact that tho prompt dowtr has not been 
jnld, is no ground under this section for separate 
order for maintenance. — [C P 11 1SS8 10 P. R. 
I6SO3. 

130. (2) IVTien a f.Uher offers to maintain his children 
on condition that they live with him, he cannot 
be said “to refuse to maintain them’’ within the 
meaningofS. 4‘58— 18P. R 1891; 115P.L 19H, 

[Note. — But invitation sent through a man to tte 

child to como and live w ith him does not amoant 

to an offer to look after the child _ Such 
offer cannot absolve the father from his rcsi»n- 
sibility to maintain his child^ — [7 Bur. T 34 
(1910) 1 U. B 1 ] 

131. Where tho father has all along 
guardian. — Where the father had all along the 
custody of the children after his divorce front 
their mother, and was all along laaintalDiny 
them, the mere fact that a few months beiOW 
they had left tbeir father’s house, and went te 
live with their motlier, would not eoastitftt* 
“neglect or refusal to maintain” withifl the mean. 
Ing of S, 488 Cr. P 0 — 8 L B IM. 

132. Whore the evidence is doubtful.— 
from the record, it appeared that the husbaon 
had stated that ho was willing to maintaiD his 
wife and tho Wife hod stated that ho was willing 
to live with her husband but had contended that 
he refused to maintain her; and the ^lagislra * 
etpressed tho following opinion [ ‘‘really a difhcul' 
matter to decide, whether it is the nccuscd whe 
refused to maintain complainant or whether 'J 
is the latter who refuses to be maintained.” If* '■ 
that (m the circumstance") it had not been proven 
that tbe hnsband had refused or neglected to 
maintain his Wife. — 213 P L. 1915, See 9 B. B 
339 

(5) Maaidratc'H duttj tn ca<ie of nppti- 
\ entiona for mnintenniicr of Ctiildreu. 

[ 133. "It seems to me that when an application i* 
made under S 488 Cr. P. C by a child, it th® 
duty of tho Jlapistroto to enquire as I” 

whether tho child is unable to maintain it*el6 
secondly, if tho father is in a position to support 
his child, and lAirrfly whether tho father 1^ 
neglecting to maintain his child. Past neglect 0 
his duty, to support hia child, may be a CO?®"* 
factor in coming to a finding that, at tlio time oi 
tho application, tho father is neglecting 
refusing to support his offspring," hut the fact 
that in the past, ho hus negleetod to support hM 
800, shoutd not, by itself, bo considered a" 
sufficient to justify a finding th.at the offer i< 
mado in good faith — Per II nnih'n’j J, 1" — ^ 

lOl". 
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(J) IVhnt ttfc not gvonitd'i. 

134. — Wife having rich relations.— TJ»p mere 

fact that the wite has relations or friends willing 
to maintain her or to bear the costs of the procee- 
dings is no ground for dismissing an application 
under S 4SS Cr. P. C — 10 Cr SO (M ) 2 Weir 
CIO 

135. — Refusal to make over child no ground.— 

Refusal to mahe over illegitimate child to its 
f.ather i« no ground for refusal of allowance for 
maintenance — Ifl M 4Gl i or to stop nn allowance 
prcTiously ordered — 4 0. 374 

136. Delay in application.— (1) A wife does not 

lose her right to maintenance, because she may 
not hare adranced her claim immedi.ately on her 
husband’s desertion — 2 Weir 015 2 IVeir 61C 

(2) or because she has delayed maVing the appIU 
cation — 2 Weir CIO 

(2) Tf'/jrtf «re 'tufjtcicnt groH}i<(s. 

137. (1) Agreement for separation— if a wife 
nnd her husband enter into an agreement to live 
separately and they so lire by mutual consent, 
she IS not entitled to maintenance. — Rat 871 
See (3) Separation by consent leloic 

138. (2) Divorco.— See (V) jliiew. lelot. 

139. (3) Adultery.— See (5) Adnllfry hilntc. 

140. (4) OfT^pring of Sambandam marriage.— 
The offspring of a Malabnr S'linlaxdttm marriage 
are not entitled to an order for maintenaocc 
under S 4S8 Cr P C. where the Toioth* or 
Turtroiil to nliich their mother is attached has 
Bufliciciit funds to maintain them —37 M J 301 
30 >r 037 See IQ M 401 Co« 22 M 247 (P N) 
22 M 240 23 M J. 33.3, 

[Note.— “ I would, howficr, point out that if tlie 
mother of the ehild ran nt any time show (hat 
the nmoiint a\ailablc from the Tarnshi or 
possibly from the Tarward funds is unsufficient to 
maintain the child, it is open to the mother to 
rcnoM the application ■’ — Pt- Kapier J in 37 M 
J 8G1] 

140A. (3) ApOStacy.-'S<e (O) \piistacj Idvtr 

(.'{) Srpni'tifioit liy Coiisciit. 

141. The Principl 0 .“'‘'Wliat the Uw oontemp 
t.ntcs by sub* (4) of h 48S is what is well rret^. 
nisod m application proceedings between hnsbaml 
and wife under the Kiip!i«h Uaw namely, where 
th*. husband and wife hare hied apart by a 
dotiniie contract mutually made lietween lliom 
then attihation proceedings arc inapplicable A 
Contract volunt.anlv and froelj made and entered 
into ba rea>-on of the ill-treatment of the hnsbanil 
towanls his wifi would be an act of their own 
Tolition, if the juirties separated under soeh 
ternn. so that neither should molest the other 
nnd that l.oth should l>e free t*> lire and po 
where and whither they resi>ectirrly wish.sl, aneh 
nn agre. m> nt would lie a roljntary act and con- 
tract by the jvarties tliemsclrcs unfetteml by the 


decree or declaration of anv tribunal,"— Per 
Aftinson J in 4 Pat J 109-2 W'eir (1 17 • Rat 870 

142. Separation by decree ’of punchayet.— 
Where a huaband nnd wife are liung .apart in 
ob««dicnce to tlic decree of a pii«ciin.;,-f of their 
castemen, by which the wife is awarded mainten. 
nnce, it cannot be said, that they arc linng apart 
with mutual consent within the moanin'’ of subs 
(4) of S 488 Cr P C — 4 Pat J 109 

143. When separation by consent is a good 

defence. — When it appeared that by mutual 
consent, the husband nnd wife 1 are been Imng 
separately for a number of years, and that the 
maintenance of the wife was, by arrangement 
made nt the time they began to lice separately, 
provided for by the assignment to her of some 
laud, held that a Magistrate hod no jurisdic- 
tion to make an order under 8 488 Or. P C — 
2 Weir 648 (Jniiipenn) 

(4) i^lvoi’ce. 

Objection to bo enquired into. 

144. (1) An objection to the enforcement of the order 
on the ground of divorce should be cnfiuired 
into and should be given effect to if found true. — 
O 8 239- 6 C 558 21 P R IbQi 2Weir020, 
17 0 0 2«5 

145. (2) Magistrate is competent to determine on such 
evidence as may be before him, whether there 
has been a legal divorce or not — S C 658 

148. Effect.— .4 legal dnorco whether under the 
Indian Divorce Act or the Mahomedan Law would 
put an end to the operation of n Magistrate's order 
W maintenam c — ,3 0 S3S 5 A 220 19 A 50 

(F. B>) (overruling 15 143) SB A 95. 2 

WeirCdO 1 11 R 310 Contra 1.3 A 143 ('97- 
•01) f 1! 112 

147. A Mahomodan Divorce — does not become 
operative before the etpimtion of the periixl of the 
i-Uit 3 A 22G (’83) A N 29 19 \ SO (F. B.) . 
4 1 C 140 (M) OM T 593 2 W.ir U20 2 Weir 
017 OPR P'O'j 4 Itur T 1.1 

148. “Talak Bidut”— or irregular divorce is ralid 
dnorcf for tln> purposes of 8 4‘'8 — “ B IRO 

149. Talak ashan— amongst Mshomeilans IB ncom. 
plished by a unglc pronouncement during the 
r.ihr of the wife and bj the abstention of connii. 
bial intercourse for the i>criod of three l<i)ir» — 
4 Bur T 1.9 



were living together and if during one year he 
does ii'.t pile her one leaf of vegt tables or one 
stick of fireaoo'l, let each hav< the right of 
taking another hu’band an I wife t tl'm have 
the right to icparate and marrv again " In mv 
npinion that jia*«age refer* tn the voluntary 
desertion In tin wife, witl ojt the ronrent r,f 
the liu«b3B'l Bat tie wife wl >, W driven awar 
I from her huiband by hi* cruiltv cannot !.<• 
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said to have left the house, not having affection | 
for the liusband A wife nho refuses to rejoin 
her husband wnthout sufficient reason orwhois 
liTing apart from her husband by mutual consent, 
IS not entitled to maintenance , and 1 doubt if a 
husband under the Burmese Buddhist Law, who 
is bound to tnaint.'iin the wife, can exude that 
liability by declaring that tho marriage has been 
dissolved by reason of the wife’s absence from 
him. ’—Per OrniQiid J in 9 L B. 44 
151. "Wbero divorce is set up &3 defence — 

it is tlie imperative duty of the Magistrate to 
pnq;nire into the plea and determine whether 
the plea is a valid otic He has no authority to 
pass .an order for maintenance if the plea is 
o'tublishcd —19 A .'lO (F.B.) (1915) U B. 11. 53 

162. Divorce on being called on to show 
cause why the order should not be 
enforced— made in the presence of the court 
dues not relieve the defendant from li.abihty to 
tibey Ibi oriler during the time elapsing between 
the liUi of the Older and the date when the 
dnori-L' becomes effictivc (i e. .3 mouth'.) —19 W It 
7.1 U1 Cl r.ci3 (L IJ ) Cut w (1915) XT B. 11 53 

153. Inherent right of a Mahomedan hus- 

band to divorce his wife .— js not taken 
nunv bj an order for maintenance passed uuder 
'' II 49.*. (’99) A K. 8>.- 1 B K. 34C • 

7 11 IhO 

(>'*) .iitnlffri/. 

154. Meaning of Adultery.— Adultery on the 
]'irt ril the lui«bnnd has not tlic limited meaning 
given to it by R t07 P, C. AduUerj for which a 
conviction under the Penal Code would not be 
justified may constitute eiiffic'ient can«« for the 
wife gcparntiug from her husband and claiming 
maintenance under the provi«ions of the Criminai 
Procedure Code. — 20 M 470 (F. B.) overruling 
17 M 2C0. 

155. ‘Adutory’ as contemplated by S. 488 
IS adiillery in the popular sc»*e of the term, rir 
II breach <if the matrimonial tie b^ cilh'-r jiarty 
Aduherj by the lui«binil with n widow avouhl 
intitio thv nife to ni/iintenawe — I’D M, 470 

(F. B.) 

156. ‘Living in adultery’ moaning— 

(I) The words “living m .adiiltcry” refir'^rather i 
t(i n course of conduct dr at least to sometJung 
more tlinn a single lapse from sirtne and 
DiercTiirc a single net of ndullcry dooe wot 
mxxs'anl) amoiint to “hxing in adultery” so as 
I'l disentitle the wife from applying for mainte- 
nance under S. Ji-S .30 M. 312 s .5 N 19 

Magistrate’s discretion.— Where n Msgialmte 
n fused to nwaril maintenanci' on tin ground that 
the prtitionnr wn« guilty of ndillter; with n low. i 
ensti man, the High Court rifiiserl to interfere 
with th< order of the Jingislmtc —31 M IRf | 

157. (S) Living in adultery.— One net «f udultciy | 
cannot by il'nlf niiiniint to Imng in ndiiltera nod I 
aeirraliuvli nct», if iinlited, do not nrcessnrily j 
come w.tt III the meaning nf that fenii —5 X. 19 


158. (3) The words “living in adultery” meau living 
in ndultery at the date of the application —26 A 
326 

159. Ufichaste wife cannot claim maintenance nntil 
at least she improves her character. — 50 P. E 
1886 

[Note.— But the fact, that a wife lias teen evcom- 
nuinicated for refusal to attend a puncJinytl 
convened for the purposes of considering a charjre 
of adultery against her, is not a ground on which 
a magistrate is bound to reject an application for 
m.-itiitcnancc —1 L. W. J56 ] 

J60. Adultery of the husband would entitle the 
wife to maintenance.— 20 M. 470 (F. B.) : 1 
T>W 

181. A single CCt of adultery may be a sufiicieat 
reason for refusing maintenance svhen ashed for 
by a wife -31 M. 185 5 N* 19 

162. Adultery committed previously to the 
application. — A wife who has lived in adultep' 
for many years but was nttemptiug to obtajii 
the husband's pardon and who was not living in 
adultery at the time of the application is not 
entitied to mamteuance — Eat 500. But ire 26 
A. Z20. 

163. Order may be cancelled on proof of 
adultery.— It is open to a bnsbaad, upon whom 
an order for the maintenance of his wife has 
been made, to prove after such order that his 
Wife la living in adultery, and upon such proof 
the Magistralo is iiiatiflcd in cancelling hia order 
— «B H 121 Bat S.j 3. 6 A. 221* (’82) A ^ 
ICR 24 C. OSS S N. lU 

164. Kote — [Tins new was embodied in the pcR- 
iillim.ate paragraph of R. 488 of the Code of 1682— 
Sre 6 A 224— and now forms subs (5) of S 488 of 
tho Code of 169S] 

165. Condition precedont.— The eircumstnnees 
under which an order can be eaneclled are limited 
bj subs (5) —6 N. 19 

(t;) .ipo'ittts!/. 

166. Mahomedan wife converted to Budhism- 

—Tho apostasy of a MaJioraedan wife (conver- 
sion fiom Maliomcdan to Buddhist religion) T'” 
dissolves the marriage and the wife is not 
thereafter cutitled to receive maintenance from 
her husband — 9L B 20ij Sec Hui^niH S J.3C8i 
« L B 461 

107. Mahomedan wife converted to Christi- 
anity. — Under the Jfahoniedan Jaw a wife* 
conversion from Islam to Christianity effects a 
complete dissolution of marriage with her ^faho- 
mednn husband. — 33 A 90 (91 } 

16B. [Note. In discussing the contrary opinion 


l.M'n neceptod liy the I’ntawn .kbmgiri and nlmc^t 
all the Indian writors on Muhammadan Law. 
This CT|if)«itnm of law Ims been followed by tl'V 
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Coiirti of ln<lii&nilnc nro, in tlio circomitanco, 
I'outitl by the rule contnineil m the nltoTc author 
itics nnti the fact tlmt n nral achcwil of Kw in 
(aroiir of a different opinion cloca not appoir to 
ns to Itp a suflicicnt ground for <li»t«rbinir the 
lonfT and continuous current of judicial decision 

— iu r b 191C 

109. Christian husband rovorting to Hindu- 
ism.— The rejection of an application br the 
wife of a Christian (who has reverted to Hindu 
istn) is wronp.— 4 M H (apjix) .1 

(T) Aprcrnirut to po\i inoliitfiiuiirr. 

170. Whoro complainant in consideration of' 
a lump sum executed a document reiiouncinir 
licr claim to nil future claim for maintenance, 
hrll, that the compromise was binding in the 
absence of fraud and she could not he awanlod 
any allciwnnee under S 4*''' — 2 tVcir CH 

171. The refusal of a Civil Court to onforco 
an ngrooment to pay mamtonanco «a no 
bar to jirocccdincs under S t^S — 1“ tV It 19 


172. An Agroomont to pay— cannot be made 

subject of an order iimler t‘>S or be enforced 
under the section —21 P It 1V90 12 P P. 1‘iSiO 
t2 P It li'Ki. C M 2*0 2 Weir 0211 

173. Agroomont mado aftor tho order— of 

the Magistrate has the effect of superseding it 
(f'*') p n IJ Or K S of 'S'. 

Note.— Hut It will not lie a har lo execution of tlic 
onler. if the scttlcmctit is not brought to the 
notice <if the Conrt nnd steps are not taken for 
the cancellation of the ordi r — 2'» A Iflo 

174. Agroomont with mother of illcgimato 

child — IS not binding on the guardian of the 
rhild after the clc.atli of the mother, if tliero is 
nothing (o shoH tint the agreement u.as for the 
liencfit of th< child (’R.i) P 11 Ifl 

175. Agroomont to pay in cash and kind.— 

\n onler for mamlrnancc based, on nii agree- 
ment by tJio husband to paj the w ife sonic cash 
atinwniice with something m kind is not ii jiropcr 
i rdor under S t'sS Cr P C —21 Cr 612 (P) 


XI. PRACTICE AND PROCEDURE. 


(/) Ortft'P Jiiifvf be In the Jll•e>‘enre 

of the urfeinlfint. 

176. Xo order can bo passed uilhgut cnJliiig «ii the 
linsbaiid to maintain the wife —22 IV U 60 

177. -’T— T*- - •• « 


u. n.oi 

[Note.— An etp'iiU order may bo passed in the 
contumacious absence of the defendant [7 M 11 
(appx) xliil] Bot where the defendant was 
represented by a Jfiikhtoar, a JIagisfrate acted 
arrongly, in passing an exparte order nnd tbc 
accused ought not to have been treated ns haring 
w ilfully neglected to attend J 2 D lb 700 J 

178. Evidence must bo recorded.— <I) Order 
passed witliout recording any cxidcnce is illegal. — 
2 Weir 628, S-c 11 Jl. 199 • :> A. 221. 361 P. L 
1<K)5 

(2) The various elements required to snstmn on 
order under this section must be strictly jiroved, — 
13 W. It ISl. 

(2) PfocCiUtfe. 

179. Order must be made on evidence m the 
same proceedings— and cannot bo b.ased on 
knowledge acquired by the Magistrate in-another 
case.— 8 W. R 07. 

180. Mode of recording evidence.— Kvidence 
should be recorded as provided by S Sjlk Cr P. C. 
but the proceedings cannot be conducted as in a 
summary trial — [ 20 C. 331; 24 W. R. Cl ] Proce- 
dure as in summons cases. [ 24 W. R. 61 ] Bnt 
the enquiry sbonld ordinarily be full as in trial 
of warrant caaea [2 Weir G29] 


181. When wife applies for mamtonanco.— 
Where in an enqairj iiiulcr R 48S Cr P. C. tliu 
husband offers to mimtain hi« wife, it is the duty 
of tho Magistmte to n«k the wife if she is willing 
to live with licr hnsb.iiid nnd to consider the 
grounds of her rcfu'il it any. Any order for 
inaintcn'incc, without considention of these ques. 
tions, is illegal —0 Cr SOI 

182. Pactum of marriages.- 

(1) Must bo decided by the ^^ng1Bt^.Ito himself He 
should not refer the parties to the Oivil Court for 
gcttmga decision on the point.— 11 P R 1881 
(i) Onus,— Where the marriage is dented, it is for 
the wife to show that sho w ns legally married- 
7 Bur T "J 

182A. Enquiry cannot bo dologated— A Magis. 

trnte to whom a complaint under S 488 is mado 
must enquire into it himself. He cannot refer it 
to a Subordinate Magistmlu for enquiry and dis. 
miss it on his report [20 r R 1005) .k’hrst class 
5iagistrate referred an application to .a second 
class Magistrate for inpuiry nnd report, and on 
receiving a report to tlio effeit that the defend.int 
hud agreed to pay the complainant hxed hy 
tlie Court on his share of Iho propertv, passed 
an order for maiiitenaiiec tliere on. Held that 
the order was illegal. [II JI 19')] 

183. Eofsnco— {1) .k father IB entitled to raise the 
objection that the child for whose maintenance 
he was ordered to make an allowance has become 
able to maintain itself. — 9L 13 4!)- 23 Ji J 319. 
(2) That he Ims always been willing to maintain 
it— 18P. R. 1894 5P. L l!iOi.2I P. It 1014 
22 P R 1917 . Con 8 Bur. T. 134 7 Bar T. 34 • 
0 L. B 127 • 2 L B 3G • ( 02.’03) U. B. I 7. fa'i) 
C. B. I 39; (’10) U B 1. 1. In the case of on 

application hy the wife a hti«ban>l may plead, 

(1) that she has, without siiiricicnt cause 
refused to lire with him or (2) that they nru 
separate by mutual consent or (1) that she is 
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EVlDKNCE. 


[Sec. 


living in ndultery (not rociely tliat ticj conclnct 
is open to suspicion)— [ 2 Wcir Gt7 ] 

184. Court feo cannot be awarded to the 

applicant.— .\n application for cnforccinc*nt of 
an order under R 4S8 is charsc.able with a court- 
fee of eight annas, but the Court c.tnnot order the 
defaulter to repij to the complainant tinder S 31 
of the Court Tecs Act the fees so paid on the 
application — Hat 488 

185 Dismissal of petition on suspicion is 

illegal. — A Magistrate ha- no power to dismiss 
an application on the mere gionnd that he 
considers the applicant's conduct oi»en to suspi- 
cion — 2 b’eir 047 

186 Wife not bound to prove that she has 
demanded maintenance for the child — 

It IS not necessary for a mother to prove in a case 
under S 488, that «he had asked the father to 
support the sou and the father h.as refused Ihc 
mere fact tint it is necessary to instilnU procee- 
dings may be taken to provo the neglect of the 
father— T BurT 34 

180A. Accused may be examined as a 
witness.-— See Note No 35 obote. 

187. Duration of allowance.— A Magistrate 
cannot hr the duration of maintenance to 
children "until they come of oge/’— -IB P. R 1894 
2 Weil C3V (A« to the law in England— See 

2 Salk 47o JohhfPH Comb 09] i 

187A Procedure on parties coming to settle* 

ment — The Magistrate cannot pass orders in ' 
accordance with the terms of the compromise j 
When the parties come to seUlcmeot, he should I 
simply dismiss the petition if pending before | 
him — 2 Weir G20 Bat »er 2 Weir (>34 

(3) of order ctv, 

188. The Court has no power to pass nn order for 
inipriioninont in default of payment of the 
amount ordered as maintenance.— 5 M. 11 34 -or 
demand security for possible default.— 21 W.R. 72 

189A. Itlaintonaaco must bo definitely fixed 
in cash, — An order under S. 488 Or P. 0 winch 


docs not dofmiteh hv the niamtenance allcmancc 
IS not enforcihle in law. An order to the effee 
that the petitioner is to p.ay Us 70 in all pc 
annum .and is to give certain “wheat and cotto 
am! Rs 10 cash" is indefinite and cannot be mait 
tamed.— 21 Cr. 012 (P) . 6 M. 28.1 2 Weir 620 
2 Weir C27 [ O'lnrh, ] • 2 Weir 627 [ Charwh ] 
l‘» P. R. 1911 

189. Contents of the order.- (1) Prame of th 
order — an order fixiii" a sum of money an 
proMding for n progressive increase as the cbil 
grows older is illegal [2N P.431 12 0 535 
U M 3*18 J The order c.in not be mad 
ictrospectire [2 Weir 635]. [Ilot an orde 
directing payment in advance from the date c 
the Wagistrnto's order is legal [ Rat 189] 
Magistrate cannot direct the payment of msmte 
nance allowance into a public treasury [2 Wei 

0273 

160. Conditional order is illegal. — Anorderft 
maintenance passed on condition that the woma 
resides in her hushand's house is illegal — 14 P. I 
1917 


(4) Jlcrfrot of prorertltiiffS. 

101. Where au application for maintenance untie 
S 488 Or r. 0 is dismissed for default tiifAflt 
oHy ai^jiidictitioii being made on the merits, i 
IS open to tlie complainant to make a fresh appi; 
cation under tint Section [ 21 Cr. 3 (e)] Wher 
tJiere lias been on adjudication, the 
cannot be revived [ 1 C J. 214 s 17 Cr. 106 (c) 
] 0 L 89 GA 224] 

(5) Ditify. 


ib 

. I 

1P04 

[Note.— See also 3 P ]{. 1893 • 12 A. 09 15 0 7"5 
21 C. 588] 


XII. EVIDENCE. 


(J) rrocfitirre, 

193. Modo of recording ovidonco.— Sw XI 
Vroccrtiirc (180) <il"iic. 

194. Order must bo based on ondence in 
the samo prococdines. — Sro XI. Procedure 

(175') almc. 

194A. Order mado 5vithout recording any 
ondonco is illegal.— 2 Wcir Rii s S Weir G2I>. 

('■i) .Mfiiiilinf of “in-oof.” # 

105. The word ‘prooH in subs (1)— moans legal 
proof oil fKitl. -1.1 \v 15 HI 

(:t) r.vUlfHf, for thfritcr. 

• 100. What is not Bumciont dofonco.— Ihe jwy. 

ment cif n lump aiim t'l the mull,, r nn n prcriou* 


occasion is not a sulhcient answer to an apphw 
tiou for maintenance of the children — 1 b 1 
IBII : See 25 A. 1G5 i Contra 10 M. 13 

107. Valid Dofonco of offer to maintain- 
An offer to m.iintain in order to be a valid defenc 
must be a ionafnlc offer and not one made with th 
object of escaping tho obligation to maintain - 
13 Or. 53 (L. B.) 

108. Adultery— onus on the husband.— N 

husband moros to set aside n maintenance ordc 
•■n tho ground of adultery on tho part of h' 
Wife, he must l'ro\c it.— 5 N. 19 

(4) J^rltlrnn of iiuirrUifjf. 

199. 1 lie fact of the mnrniigc of the parents 
bo strong e'idciico of paternity. It rnisv* 
jirrsiiniption which lins n very strong liMrini 
upon tho i|iu.«tiori — 1(J C. 7^1 j 2 Weir OH' 


rnoov or l■\REST^^.r. 
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188 ] 

NotO.— For tlip pnri'tup of S. jvs it n fniimt.’rii! I 
wlictlicr tlio inotlirr InO Wen rvirrioil t«> tho . 

oi nci\ — \0 C “‘'I j 

!00. Onus on tho wifo claiming mninto* 
nanco. — She tnu«t prove — (1) ttml *he M tlic 
mildly nnrried wife of the defendint , (S) that 
the dofendint hn? cither neglected or rcfiiseil to 
maintain her : (a) »he i< jii«tified in living* apart 
from him —Id Jl 2(id 

(.7) Proof of luirrutofir, 

JOl. (1) When maintenance m claimed for an illcKiti* 
mate child it not enough that the defendant 
may have been the father, hut it meat he ahown 
that in all reasonable probahlity n» one else can 
have been — G JI ClM. 

202. (2) Iliirh Court refused to interfere with the 
findmsr of the Mncistratc declaring a per*ou to be 
the father of an illegitimate child when bo had 
acted upon the sworn testimony of the mother in 
the presence of the reputed father. — 20 W. R. 5S 

203. (3) Siniilaritj of feature* and name of the child 
with its allcfred father i* not suflieient evidenee 
for the purpose* of R 4‘iS —Id C. 781. 

204. (4) The paternity of tho child irrespective of its 


tcKitimica «»r illc'i:iliina( a inii*t be proved — Id C 

&04A. Eridonco of non-access. -\ wife may be 
cross ciamincd to prove non necess during married 
life without independent evidence being first 
offercsl to prove the illegitimaev of the children 
—IS B 4ds 

(0) ^li^crt/fiiiroii'*. 

205. Evidence of cruelty. — The wonl ■•cruelty" 
bmvjng been omitted no evidence of criicltj is 
now ro<iinred. The word “cruelty" has been 
interpreted as not being confined to “personal 
violence ’—1 A. 4^0. 

Is roleront as n circumstance from which along with 
other circumstances nn inference of neleget can 
ho drawn. — 9B R. ilSO 

206. Asroomont between husband and wife. 

— .Vn agreement between hnsband and wife for 
payment of maintenance in the shape of n bouso 
jewels and a certain quantity of grain annually 
cannot be made tho subject of nn order under 
S. or enforced under it —12 P. R. 18510. 

207. Paternity and neglect to maintain 
being ostablishod.—Conrt is bound to male 
a maintenance order under S 4S8— G 8. 208. 


XIII. ORDERS. 


(J) Ol'ttci"* it'hfrli rati hr iKisurd. 

208. Order for payment In advanoe.-'A Magis. 
tmte is competent to direct the payment of main- 
tenance allowance in advance from the date of 
his order— 11 B. 128. 

209. Order of cancellation or modidcation 
— Of an order under S. 488 cannot Lo made ev- 
ceptonthe ground of charge of circnmstanccs— 
mentioned in 8 489 

210. Allowance of Rs. 6. for wife and each 
child — can be ordered by the SIngistrate Tho 
husband is liable to maintain his wife and each 
of his children and the Magistrate might order 
him to pay us much nsRsSO for each of them 
—12 Or. 583 

210A. Where parties have filed a petition of 
compromise.— the Magistrate can incorporato 
the value of tho cloth agreed to be paid annually 
in the allowance fixed by him on the basis of 
tho settlement — 2 Weir C3 ( 

(3) Oiulern trhtch ruiinot be /lasscrf. 

211. (1) A Magistrate cannot order a mother to make 
over the custody of her illegitimato child, even 
if such child IS of mature age, to its father- 
4C 374 

212. (2) Order providing separate residence —31 P. R. 
18S7 • 00 P. K. 1887. 

213. {}) .Vn alternative order for payment m kind e.g, 
n specified quantiti of grain — 3 P. R. 18S7: 13 
P. R 1S7G. 


(3A) .Vn order for payment of maintenance in grtiin. 
— 2VVeirC26i 2 Weir 027. (11) P R. 10. 

214. (4) Or direct the defendant to furnish security 
for possible default. — 24 W. R 72. 

215. (8) Order for the maintenance of nu unborn 
child —3 N P. 70 

216. (C) An order for maintenance at a progrcsvirely 
increasing rate [ thongh tho rato may be altered 
under S 4S9 from timo to time] — 12 0. S3S: 2 
X. P.451.14 M.398 

217. (7) Order an allowanco to a wife who has left 
her hnsband'H houso and protection of her own 
accotvl nnd whoso husband has not refused or 
neglected to maintain her simply on eridenco of 
ill-treatment — G N P. 205 

218. (8) Order that the children should remain with 
the wife till they attain the ago of seven —1 P. R 
1876 

219. (**) An order directing tho payment of two 
cloths annu.alty. — 2 Weir’627. 

220. (IC) Order directing maintenance allowanco to 
be paid into a public treasury.— 2 Weir C27. 

221. (II) Order directing a prospective increase of the 
rate of aliowaucc — 2 Weir G3 1 

222. (12) Order directing tho payment of allowanco 
with rcstrospcctivo effect from a certain d.afc —2 
Weir C35. 

(A* JJ — But when the order was nmdo with tho 
consent of tlie parties, High Court refused to 
interfere — See 2 Weir C35] 
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XIV. SUFFICIENT MEANS-MEANING. 


223. Minority. — The* cin.umil.iwct' tint tbo father j 
of an Ulp^itunnto cliil'l !•» Biitopu ytirs ohl only | 
and still stiiiUin" at Fcliool, is jiot a cnlUcient . 
pxcueo for avoidin" a maintonnnee — t N.l*. 121 I 

234. Hindu not divided from his father.— 
Can 1)0 orilcied to Tnnintain his wife iiniler .‘1 4SS 
Or r. C~1.1 M. 17 

225. Professional beggar i« not rchootl from the 
oblieation, to cnntriliute to the support of his 
illeintim-ite ihl4— :> Wen (Hfi 

226. Slender means.— The fact tint the Imsbaml 
may be of slender moans will justify n small 
amount of .mnintenanto hut does not justify An 
ahsoluto icfn=al of msintemnce — 2 tVcir 017. 


227. Onus.— \ more deiii.il hi the mm Imu'-'lf of 
sniheunoy nf m'Mii“, nheii that man i« an sltlQ- 
liudkil nnn, is not oonrhisiio jutrjf of want of 
Builicicncy. Ilio OTiii*»lifs on him to sIioh thit 
helms not siilhiieiU means— ClJ) U 1! .2-«| fW. 

228. The fact that wife has moans is no 
defence. — if the hnshanl has (mdicient monn«, 
he IS himnil to his wife nnd he ii not reliCTcd of 
the ohlifratioii by the circuinstmce that the wife 
mar has c friends nlile mid w illinir to maintstn her 
2 Weir 01'. 

229. Allowance order may bo proportionate 
to the moans. — tfmntemnce ordereil with 
reference to the tneaus nf the hiisfnnd is leewf — 

•» \v u 1 . .IS r. 11 is>', 


XV. CIVIL COURT. 


(1 ) •fiiriHfUctlnii, 

230. Paternity of an illegitimate child.— A 
Civil Court has no jurisdiction to « ntcrtain n »uit 
for a dcdaratoiy decree ns (o the paternity of nn 
lUeiritimato child (or whoso maintenanco nn order 
has been pisscil imdcrS Cr 1* C — II C 1* 
72 20 ^V. R 5S 5ec 32 C 17'» 

231. Injunction.— V Ci\il Court cannot grant nn 
injunction rcstramnip n Magistrate from enforcing 
his order for maintenance —1 1 0 276 30 M. 100. 
.13 hi .1 4I<J 

'232. Suit to sot aside an order for mainte* 
nance under S. 488 does not he ]8 a 29 
20 W R OS 32 C 470 1 2 Wcir 014 3.1 M J 4t0 
(’OS.'OO) L 13 002 20 W. R (Cir) SS Bnl 
Bor 30 M 100. 2 Weir GM 
Note. — But ft amt for maintenance is not liarred 
by refusal of Jlapistiate to order maintenance 
under S 4SS Or P C.— .12 0 479 

233. Magistrate’s finding of illegitimacy no 
bar. — A Mapistrate’s tioding against the Ronsbip 
of a person for whom maintenance was claimed is 
no bar to n Civil Court to establish tha sooship 
and to recover maintenance —33 M. J. 419: 32 
C 479; 15 T. C G01 (0. 

(3) r.ifect of ilecisinn hij Civil C’ourf. 

234. Magistrate bound to take into consi- 
deration. — It is not open to .a Magistrate to 
Ignore a final decree of the Civil Court on the 
ground that it rests on reasons which do not 
appear to Inm to be satisfactory, the jorisdiction 
vested in him b^ing auxiliary to that of the Cinl 
Court — 2 M'eir 01.5 See 2 Weir 014 

235. Finding by Cml Court of illegitimacy. — 

Where a declaration is obtained by the alleged 
father, in the Civil Court, subsequent to the 
order for maintenanco under S. t88 Or, P O. that 
he was not the father of the child, the decree 
supersedes the previous order for maintenance 
and the Magistrate is bound to give effect to the 
objection when the order is sought to he 
enfirced — 3 O J. 211 See 0 O, C. 40 • 27 A. 483 
23 II. 414 


I 238. Magistrate cannot question the pro- 
I pnety of the Cml Court’s flndings.-- 

I it IS not open to the MngistritP to ignore a lies! 

decree of the Ciril Court, on the ground tint it 
rests on reasons wlueh do not nppeir to h f 
snti'fnctorv. The 1Iftgi«trate is bonnd to act on 
«fecl.irflfit>n hr the Cml Court tlit niatienwp 
as husband and wife has cen*ed tii exist since the 
order of mnmtciianco nns passed and to abstain 
from giving any further effict to Ins order for 
mainlenniice — 33 M. .1. 11'* 2 Weir 015- 20 M 
J 12. 5 C .111 UC. 270. 1'* A. .'.O- ft A 2JC 
7 B Iff 

237. Order by Civil Court for maintenanco 
a bar to oction under S. 488 Cr. P. C.-* 
When a decree for a monthle nllownneo for n'sis- 
tcnanco had been obtained in the High Court ain' 
was in force, ?ieM that tlie Magistrate had ai 
jurisdiction to order n further and separate nj*"'' 
teoance — 2 Weir 013 . [ Sul.-liarojimlloi'ii'i'’^' i 

238. Befusal by Civil Court to enforce 
agreement. — A refusal of the Ciril Court ta 
enlorce an agreement to maintain the wons” 
does not exclude cither the women from IlfP''' 
ingfororthe Magistrate from making an ordpr 
under R. 488 for the maintenance of their ille?’ 
ticnate daughter —17 W. R. 49. 

239. Subsequent decree of the Civil Court.— 
When an order for maintenance has been made 
on the ground tlfat 31 is the wife of N but sue- 
eequently the Cml Court decides that M is no 
and never has been the vvifo of M the JIagistrate 
IS bound to con«ider the effect of the decree nun 
shoald refuse to enforce the order —9 0. 0 41 
Where the Cml Court finds that the relationship 
of husband and wife hnd ceased to exist, th« 
Magistrate is bound to abstain from giving 

Hier effect to his order for maintenance —14 L 

276 See 2 Weir GU 

240. Decree for restitution of conjugal 
rights.— Supersedes a maintenance order P*®* 
by a Magistrate under S 4S8 Or P. 0 

wife persists in refusing to lire with her husbaa 
27 A 483 13 W.R 52. 23 11.481- SlM.J--*”' 
4P. R. 1906. GP. R. 1888i (’Ol-’OG) U. B. J- 
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(n’<M)r It I 7 (ottv.) (• It I 3'i (if»)r 
j{. I 1 0^) I 

— j{])t 11011 cninjili itiri' l» tl'f lin*lnn>l «if Uip 
term' nf tlio <lccn <■ wlucli i« ■■uhjfi.t tu 

tliPTU. 'Toiilil rcTnr tlio rit'lit ti> (naintpnruu «• 

4 r It 11 **! 

211 . Remedy of the por.son ngatnst whom I 
an order is passed. — Tim |>< non m 

faiour tlio ilpcrcc i" pi'Jcl ulumhl nppK to tin* 
Mazi'frato nml Kiti’fr him Il'^t •»' tin* onh r | 
of tim Civil Criiift, Iii4 iinlcr for miiiitrn'vnco I 
cinnot 1)0 enforooil ithI n«l. Iiim on the aiitliorit} 
nf 5 C r.>s nml 7 II I'^O to nli’tiiit from Rivin;; 
anr fiirtlior cfTi'i t to liiv orilor nf nniiitmanco — I 
U'C 27(1 j 

242. Violation of the terms of conditional 


decrees.-— tVliorc n !• u IV fo <lrcron olitnineil 
1/ from the C)\ il Court, wnv iiuljjrct to cnrtAiii condl. 

tinii*, non cooipli incn of tlio liu^lJiiml iritli tlimo 
<'oii<lition4, vrimlil jmtif^ thr wifn’K lifiiin" left 
liii iiistinU mill ivotilil rc'ivn li'-r riKhl to main, 
temnop iimlor till- Mni'i»torinl order pivsnl itridcr 
Hui ti-ccion [II’ It tlK)’i] 

243. Civil Court's order not offoctivo before 
the term.s of the decree have boon com- 
plied with.— 'VliiTO the *uit for restitution 
19 iiron,;hl not H'ltli a I ion to take tlic vvifo back, 
but aiinpl^ to evade the pigment of the allow. 
nnc«*a«anled bj the Criniinal Court, tlie order 
of flip Majnstmte mu<t remain in foree until the 
liiiOiand ptecuteil tlie decrie njainst bit wife 
bjr tflkinz lier botne — [Per /i/nfiue'iw I T’.fmijJ/] 
in l?»n»b f.'.ir fitli Janj. 1S>13 


XVI. ENFORCEMENT OF THE ORDER. 


(1) ('anvl-Jrc ou tijipUraKnu fnr 

enformuent, I 

241. Vn application to a mapiatmte to enforce fay- 
ment of maintenance already awarded under | 
S 4*'' IS charReal'le witli a fee of ftas under 
J5eh ’l I Art I (b) of Act VII of lS7i.— Itat 4 S<t 
[If. B,— The Court cannot under S 31 ot Act YIl 
of lfi70, order tho defaulter to repay to the 
eonsplainant the foo »o paid on the application.— 
Jlid] But See 11 O-T 14 

(?) The effect of divorce on /■/iforce/ncuf. 

245. See Notes No. 144 and ItO rihaie 

fSj T/iJi/nct/oH htf Civil Court. 

246. Injunction connot bo granted hy tho Cirll Court 
restraining a magistrato from cnforciog his onlcr 
for maintcnanco 14 C. 270 

(./) Accninulntion of arrears. 

247. Accumulation of arrears.— Where arrears 
of maintenance of nllowanco have been allowed to 
accntnulato for a long period, the Magistrate 
ou'-bt to consider, when it would not be proper 
to enforce payment of tho whole of the 
arrears, whether he should enforce payment of 


U R 3-<] 19 ('O^’OTj'U. I! I. 3. ■ 

248. Accumulation of arrears— Is opposed to 
the spirit of the legislation, and Courts ought not 
to permit it — (’02) U. It. 2 q 3. Sec 4 1) L 29 

(.7) l*rocednre. 

249. Procedure. — A rlaim for nccumulatcd arrears 
of maintenance may be dealt with m one 
proceeding and arrears may be IctkhI under it 
single warrant.— 27 C. 291 • 9 A. 210 (P.B.) ; 


[Per J] 7 yi. if 37 (ip)=2 IVeir 400. 

SipRatSOl .31 1’. Jl lSi?0 

230. Showing cause — It is open to any party to 
an order under S 4^S to show caose against its 
enforcement nnd to n«V for cancellation or 
alteration on nnr of the ground* ’specified in 
Ss 4$S nnd 4S9 Cr P. C. In one mil tlio same 
petition.— 21 P P.. ISbl 

2S0A. Procedure when tho defendant has 
loft jurisdiction— The Maglstinto may him. 
self i<*ue a warrant for cottertion of arrears of 
maintcnanco or refer tho applicant to tho Afagii. 
trato nithiir whoso jurisdiction tho defendant is 
to be found —4 M. 210 

261. Enforcement would be wrong on proof 
of a lump sum having boon paid.— 
Although the Coda of Criminal Procedure contains 
BO express proTision for caneollinj an order for 
maintenance in cases whero tho woman has 
received a lump sum of money in satisfaction of 
her claims for maintenance, yet a Jfagistrato 
would clearly not only bo josti^cd in refusing to 
enforce the order of maintcnanco in such cases, 
but would bo wrong in enforcing it — 10 Jt 13 

252 •'HXiieSSivo allowance.— A Jlngistrnlo cannot 
refuse to enforce nn order, because on a further 
enquiry, evidence is given to show th.at tho 
allowance was excessive — 2 Weir C3G 

253 Enforcoment may bo mado by a second 
class Hagistrato —Pat 2S3. 

Poirer of police officer crccntluy 
the n'firrunt, 

254. Include* the breaking open of nn inner door of 
the hoocc of the person against wliom tho order 
is made. — Rat 431. 

^ (ti) Intolvcnci/ of the defeiidunf.' 

255. Tho inclusion of tho arrears of o maintenance 
in the Insolvent’s Schedule would protect tho 
insolvent from arrest or imprisonment in rcpect 
of such debt. — !5 C Md ; See 17 C. P. 127. 
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IMPRISONMENT IN DFF^n.T. 


[Sec. 


(7) Death of the fte/fUftdilt. 

- 256, The onlor cannot he onforcc«l. after the deith 
of the person a^niust >\hom Jt was mnilc nfrainKt 
hi<i estate —17 C N 1130. 


(S) IJiiiltatfon. 

257. The Code ns in-^h am- mlcl prr»id-s for a 
llmitatinn of one yenr for apj-lic itions for enfone 
mont. There « n« no limitation hefon? the atnfnJ 
ijient was made — S -’p ('02) V. H .'1 


XVII. IMPRISONMENT IN DEFAULT. 


(7) Xo}t-p(i!/i}ie)tt inii’it he due to trilf'ai . 
defaalf. 

258. Itefore an order for commitment to prison for 
default can bo made, it must be proxeil that non. 
parment was due to a\ ilful neglect of the person 
ordered to pay.— 2*. 0. 2^ s 22 0 291 r> O. C RIG. 
The imprisonment may be either simple or ripo. 
rous— 9A 210- (F. B.) See (02-9G) U H 70 

(2) <’o>iditioa prercdeitt^ 

169. A condition precedent to tbc inlliclion of impri. 
sonment is the issue of nasarrant m respect of 
each breach of the order directinp payment of 
maintenance — 9 A. 210 (F. B.) 

(3) ?rode ofeompatatfou. 

260. The maximum imprisonmeat will be one month 
for each month’s arrears and a further term of cv 
month’s imprisonment for the balance if any re> 
presenting the arrears for a portion of ft month — > 
27 0 291 j 20 Jf 3 • 12 V. U. 1919 12 ?■ R 1«77 
con 9 A. 240 (F. B.) : Rat 801 (W-’OO) L 11 

318 (’02-'03) U II 1.3. 7BarT 22:>ifiM. H. 

(ap) 22. 

Note- — The petitioner was ordered to pay hia wife 
raaistenaiice allotsatice at Rs 4 per month He 
defanlted and the arrears came up to Rs 170 odd 
in all He sras sentence-1 to six months’ simple 
imprisonment IfcM that the sentence nas 
ynTlifiedb) the term of section 49^(3) Cr V. 0 
[12 P R 1919] The decision in tMVeirC3S=C 
M H (app) XXII to the effect that, the result of 
the issue of a warrant for accnmnlated arrears 
would be that one month's imprisonment alone 
would be awardable in defanlt, was pisaed with 
reference to S 316 of the Code of 18C1. Unt 
under the Code of 1882, the maximum impiison- 
ment that can be imposed will be one month for 
each month's arrears and if there is a l-alanerti 
representinc the arrears for a portion of a month 


A further term of a month's imprisonment imr 
be imposed for such nrre.nrx [ 20 .M. 3]. 

It should Coaso on pivnunt of the amount iltii- 
22 0 2*11 • (•/>«/,„ 8 M. 7i' 

fN. B.— The point Ins now been Fettln-i.-?--*' 
suhs (3) ] 

(4) Iinjud-ioiifiiriit raniiot he airariled 
III aiitirljiiillon, 

261. An order for miiintcnance pronded that, in the 
event of the defendant f iilin-.r to pay the monthly 
niaintonance nr of there not bcin;: sntticient 
distrninable goods bclon-/Ing to him, he should he 
rigorously imprisoned for the term of 13 dars for 
every breach of the order h hi, tliat the pronunn 
was an anticipation of a procedure to tale place 

on a wilful defnnit, if such should oceur, end ws' 

therefore illegal — 5 M. H. ( Vp ) 

(,'i) Xatiire of the /ttiyir/srtutiifHf— 

// rr-rrer on piii/ment of’ a >"* < 

262. In 8 M. 70 and (97) L II ( 91 ’00) 316 (U7) 
lieen held that tlie imprisonment ordered *** “ , \? 
of payment is a punishment forn breach of li' 
order by the Court The sentence i* therefor 
nbsototc and the defaulter is not entitled to he re- 
leased on payment of arrenm duo. It bJS been he 
that in Form XI, not onlv simple but rigorooi in> 
prisonment is provided for, which would innica 
that the imprisonment is not for default of 

but is a punishment tor contempt of court 1 
form does not provide for release on paymeut — 
[fOi) U. R {'92—96) 70 (71)] This view hi' 
been expressly dissented from in 22 C 

(t!) IinpriHoninriif ought to he 

263. It would he ‘■.afer to confine imprisonment i” 
default of pavmcnt to simple impnsonnirtit — 

[(93) U B ('92-’%) 70 (71)] 


XVlll. APPEAL REVISION Etc. 


(]) Xo appeal. 

204, Xo appeal lies from the order of .a Magistrate 
^under the section directing n man to pay a 
monthly allomnce for tlio support of Ids illegitU 
mate child— 7 \V. n 10- .> B H, 81 2S M J, 
483 • See 20 W. It 58 


(•’i) Jleeifioii. 


266. High Court in its revisional jurisdiction dec-de 
the fact whether under the Hindu Law, the w‘ 
IS entitled to sepante mamfen'ince — 16 B 


CNot0. — As to High Court’s powers of r<- , 
See 5 B. II (c c) 81 : 4 X. T 12 1 . 26 P b- 1^*°^ ^ 


(^) riifther enqvirp. 

20S. A District M.sgislrato is uot competent to direct 
further cnfimry into an application rejected nnder 
R. 4-88 Cr. W C —25 A. .545 , S«- I C J. 102. 


287. 


(4) Tievieie. 


Tho Code of Criminal Procedure does 
authorise a Magistrate to revipH tlie lia'i'^ 
made by him under S 4K8 Cr V 0—21 0 ^ 


not 

order 

.344 
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(.~) lUUriiriitii. 

268. Tin- 1.«« i!of« nut cnii>owcr a Mai;i«tr;>te to rclitnr 
nn ai'j'lic ition for miintcnanco undor S l*'S . 
i1i«mi«'cd for non apimratiec —1 C J 31 > 1C 

I. 8'»- li Cr 10« (C) o -V 321 
[Note.— Hut « hi'ro tbe application hn-* t>ccn «li«- 

miespil for »l'’fanlt witliout anv ndjuJicatioa it can ' 

l.orcri'o,l— 21 Cr. 3 (C)] ' , 

269. Second enquiry on eamo materials 

is illegal.— liCTC tlioro Ima already been nn 
iiiljudicntion on certain facta bj n competent 
Court under S 4‘•^ Cr I* C , no ercond enquiry 
into tlie same nlle^ationa la competent, ontcM 
there hate been charjrca of erucltv aubse<)uent to 
the former decision —21 P R 10l6 SA 22t 
Co« 1 1. li ;n7 I 

270. If, (■uhseqiiently t«i the dianu*«al of tbo 
toiiijihiiit, facta different from those on wbicb I 


the lir«t ii]>plieiition «ai based, take place, n 
Migi«tr\tc inaj rntertnin n aecond application 
therefor —2 Weir (>33 

271. The rejiction of nn npplication in one District 
for Want of jurisdiction IS no bar to the renewal 
•if the application m the proper District. — 5 K. P. 

317 {» n to 

272. A District 'ln;;istrate cannot entertain nn 
npplieolion rfe votu, after tin- matter lias benn 
decided In n dvil\ empowered Magistrate — 
1 C U 69 ' 

273. Fresh application after the first one 
has bOCOtnO inoperative.— Where after an 
onler for muntcmnce under R 4SS Cr. P C the 
wife returns to the husband, the original order 
becomes ineffectual ns to the future, and the wife, 
if npiin turned out, should again institnto formal 
pruLCidings under Chapter XXKVI Cr. P. C. — 
{•RS) A K 217 11. H Cr R Ko. R of 15.3.’88. 


XIX. CANCELLATION OF ORDERS. 


274. Who can cancel —Application for cancellation 
under subs (4) and (^) must bo made to tho 
Magistrate who passed the original order or to his 
successor in ofhco, who and ho only has juris- 
diction in tho matter— 25 A 545 

275. Allowance of ehildron — >ubs (*>) of S 
4S8 0r P C does dotsipply to an order awarding 
maintenance of child Cancellation of an allow, 
nnoe to a child is not pronded by the Code — pT 
P R 18S3 G L B 127] The only order that 
can be passed is one of modification under S 
460 ii'/ia nn the ground of change of circums- 
tances— 1(0'4) A N 149 27 A 11] The fact, 
that the husband obtained, subsequently to an 
order under S 468 Cr P C, a <{#c>cc/iw *(ftc »i?«/i- 
(Ktioii 0/ conjif^nl rights, docs not absolve him 
from the liability to paj It might be different if 
he obtained an order for guanlianship. — [0 L B 
127 2 L H 4G (I. B )] 

276 Refusal to give up the children — bj 
wife will not entail the cancellation of the order 
—(02) U B 7 

277. Docreofor restitution of conjugal rights 

— lacatea a previous order of separate mainten 
iince to tho wife under S 488 Cr P C — (S<e 
1.1 W R 52 23 n 481 27 A 483) 

278. Cancellation on proof of adultery.— It 

IS alw aya open to the husband against whom an 
order for maintenance has been passed, to prove 
that Ins wife is living in adultery and have the 
order eincelled [8 B K (0 C) 124* 5 A 221 
(22') (82) A N 168. 30 P R 1902] To obtain 

nn order of cancellation on the ground of adnl 
tery of the wife, the husband must clearly 
cstablisli his nllegntion Where three out of 
nine witnesses disowned all knowledge of miscon- 
duct, one of the witnesses said ho suspected the 
woman because slic went continually to the 


ba^r nnd the rcm.iiumg w itnesscs Lonsidcred her 
adulterous because men went to the house where 


acts, if isotatcd, do not necessarily come within 
the meaning of that term— (5 N 19. See SOM. 

332] ■ ' ’ 

terj a 
who 
two y 

wbo was ivaaiag u cuiisie iiiu uuerw.iias would 
not be disentitled to maintenance for her past 
misconduct — [2C A S2C See Rat 353] 

279. Execution or agreement— between the 
IMrtica when tho validity of such agreement has 
not been d( dared by a competent court is not a 
suRieicnt ground for cancelling the order.— 2 
Weir (ilG 

280. Discontinuance of allowance. — Where a 
father IS ordered to make nn allowance for the 
maiatcnauce of his daughters, but it is found that 
the daughtirs have become qualified to maintain 
themaclves, tho order may bo discharged not- 
withstanding that the daughters are desirous of 
continuing their education or are reluctant to 
work for their living— 19 Cr 160 (L U) 

281. Order cannot bo cancelled onproduc* 
tion of a disputed compromise —Where 
the wife domed the validity of an alleged deed 
of Compromise bj which the parties agreed to 
n reduction m the r.itc of maintenance allowed 
by the Magistrate, held that tho Jfagistrato was 
not competent to cancel tho order for maintc- 
naneo, until the agreement has been declared 
by a competent tribunal to be binding on the 
wife —2 Weir 649 
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XX. MISCELLANEOUS. 


(]) Coiirf oil (ijitillfatloii foi' 
fuforvvmcut. 

282. SecXVI r.nfoiceuicnl o/ Ih'' titiler (2H) «&»tc. 

(2) Court fee on ujijilicutfou for 
muiiiteitance. 

283. An application for maintcn.'tnce niiilcr S ISS 
cannot be dismissed on the ground tliat the appli. 
cant failed to jmy process foes as onJered Lr 
tho court— IB M. 231: 11 Q i>. u 

(3) lies •fuitlcntn, 

284. (1) Where a duty .nutlioriscd MnRistr.ito has 
dismissed an .application under S. 4S8nftcr hear- 
mg the evidence offered, the District Mngistmte 
cannot entertain the complaint de uoio — I 0 N. 89 

Though an application for maintenance moy have 
been dismissed once in One stale of facts, the 
Magistrate is competent to allow mnintcnonci on 
an application being made on n different state of 
facts which hare subseiiucntJj oeenrred— 2 Weir 
Gd3 

285. (2) Of when under similar circumslnnccs he has 
granted the application, a second Majrislrato 
cannot reopen mutters already adjudicated upon 
hj Dim and cllreot the discontinuaticc of allowance. 

, — S A, 224 


COHts, 

286, There is no provision of law under wlilcli o 
husband can be made liable for costa incurred by 
the wife in connection with nn application fur 
maintcnniicp under 0 1*. 0 — ll C. 1*. 14. 

(H) Jlrfrrcnrr tiiiiler .S' -i-tS Ci\ J\ C. 

2S7. Where n subordinate Magistrate has rvj'ecb'd s 
jietUton for maintenance under S 4‘^S Cr P.C, 
the District ^^agi«t^vte has no power to taVe 
evidence under 8 4.18 Cr. P. C. and if he had that 
power, it was only for the purpose of making a 
recommendation to tho High Court — 12 A J. 401 

(ft) Vresh upiillcuttoii on uen'furt*. 

288. It cannot bo gtnomtiy laid down that, when a 
duly empowered Slagi.tmto bad dismis'cd an 
iipplieation under .S. 4‘‘H, no other Magistrate is 
competent to entertain the complaint dc "oro 
.1 woman may apply for maintenance on a given 
state of facts in one year, nnil if siibiCBuentlj 
different fact* tnko place, they may justify an 
application for maintenance, though the prior 
facts did not —2 Weir TgJ.T 

(7) Jtcvfvnl of iiroreetllnu'i, 

280. Stc Note Ko. lui under XI Practice ond 
PrOCodurO, nloie. 


489 . On proof of ti cliaugc m the circamstanccs. xf miy poipon veceiMng under {.ection 458 ft 
Alteration in allowance. monthly allowance, onlereil under the same scct.on to PV ft 

monthly .illowance to hh wifu or cl.ild, the Jlaghiratu may nuke such alteration in the allow ntice 
as he thinks fit • Provided tlut if lie increases the allowance the monthly rate of fifty rupees in tlic 
Avhole he not exceeded 


Notes. 


1. Moaning of “change in the circums- 
tancos”.— The “Ichango" in the circumstances 
referred to in S 4S‘l is a change in the pecuniary 
or other circunistances of the jmrtv paying or 
receiving the allowance, which would jnatity an 


19 W. ]l 73 1 

The -word ‘ ’* • • * 

tended to 

allowance.- 

makc such a , 

by the word “ „a ait uy 

n limitation as to the amount of the monthU 
ftllowartce clearly indicate that the “alteration in 
tlie allowance” oontemphted by this section, 
only nmoiints to n powm to alter tho amonnt and 
vuifoa lj,<at.h>n,nlu..,n„rt thrrr>.f'~reT iUthmoc,) 
J.inGA 22i>- Co .1 2Woiri5*X) llC N C 
Marriage of the minor daughter — Where 

the petitioner w is ordered m lf>77 tn pjy a main. 


tcnance fillownucc to hi« ihiit;htcr and in 
applied for a c.ancelment of tlie order of lS7i 
on the ground that the daughter w.as marricil. 
t*eW tlint the bvisband boinu logallv bound to 
support his wife, the Magistrate was hot compe 
teat to rejict the apptication that tJio girl 
not yet attained puberty and the husband was 
therefore not bound to maintain her —2 Weir (550 

ir/ittt nre rhunf/c in the rireuni‘’ttinec'‘‘ 

4, (1) That tho child is able to maintain itself —S‘'’ 
Note No 0 under S 490 m/io 

6. (2) A decree being obtained bj the alleged falbcr 
declaring that ho is not the father of the child 
S'** Note No 5 under S 400 »»/m 

6. (3) Where tlio .aiuouiit av.iilablo for tlie tavailii or 

tarwafl funds becomes insutilcient to maintnin 
the children, th.at w-onid be a change of circum- 
stances within the meaninn’ of S 4S0 Cr. V C •— 
37 M J RBI. 

7. <0 Divorce among Mahomedans maybe viewed .i* 

change of iircumstanccs.— Ifl W. K 73 
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480 ] 

8. (•*) Tlio mti' <if jlionld lie rc*lncc*l 

when tlicrc a fill in tlio li««l,in<V« — 170 

r. L. 1914 

Mhat ttvc Mof •'cJuintfr in thi' 
riiTifiiixfffiirr*,.*' 

9. (1) The f ict tint the wifr hid ^’ot a dnorre nftcr 

the order for miintonance, and married n »ec<>nd 
hushaiul, « ill not absolve the fir«t husband from 
his duty to miintiin his child —1*7 All 

10. A husband cinnot eliim n reduction of the 
amount of allowance nnlered to ho paid by the 
Court, to his deserted nife, on the mcro ground 
that she niieht jio««ibly be able to earn some, 
thing by her own labour — {bT)A N 107 

11. (1) The change of circumstances referred to in the 
Section i« a change in the peeuniari or other 
circumstances of the party paying or receiniig 
the allowance, which would justify an increase 


12. Power to order maintenance at “pro- 
gressively increasing rate.”— A Masistrat® 
has no poncr to make an order nN«<er S. i^S 
Cr P. C for maintenance at a pr^re^ntflii 
increfunng rate The allow anco mu«t be ordered at 
a hxed monthly rate, though It may l>o altered 
from time to time under S 4S9 as the child 
grows older [12 0 03 5 4N I' 454] Tho fact, 
that a child to whom a maintenance has been 
awarded, has grown older, coastitutes a "change" 
111 tbo circumstances of the ncraon rccening the 
allowance [14 M 39S (97) b U (’93 00) 3!>3 
But See 2 Weir 034] 


13. Applicntion tmdor S. 489 can bo made 

only in respect of a subsisting order 
under S. 488 Cr. P. C. — .V decree for the 
restitution of conjugal rights determines or puts 
an end to a prerions order under S. 4SS Cr. 1*, C 
The •* *’ ' ‘ 

(<i m 
O.bt 
hSS ( 

A. N*. 6i 

14. Order for reduction cannot operate 
rotrospoctivoly. — Magistrate has no power 
to roilaec tho rate of maintenance which has 
accrued due Ho should enforce tho payment of 
arrears at tho rate originally awarded, and the 
reduction should be limited to paj menta accruing 
duo after tho date of the order — 2 Weir G50. 

16. A person aggrieved by tho order under 
S. 488 should apply under S. 489 Cr. P. 
C. — A person who seeks a modification of tho 
order passed sgninst him under S 4SS Cr. P C 
must proceed under this section [9 W. Jt I 3S 
I‘ R IfU^o] It a person, against whom an order 
for maintenance has been made, considers that 
such onler should m, longer be in foao against 
him, It IS open for him to app'ly under S 4S9 and 
get the order nJtern) It is not suitable or cc. 
{icdient that it should he open to a second Magfs< 
troto acting under P 4l>0 to call in i)nc8tion an 

10 . ' • ■ • . 


order of n criminal court under S 4SS may bo 
modified on a change of circumstances being 
shown, still, so long as that order rcni.iiiis in force, 
it must cam with it its proper consctiucncoa — 22 
0 291 


490 A copy of tlie onler of mumlen.iiice xlult l>c i'i\t!ii withuut piyment to the person in 
Enforcement of order of maintenance wlio^e favour it i-. rnnde oi to lii' guanii.ui if .iliy, or to the 
person to whom the allowaiue IS to III- ptiil ntui sue li otdci luav lie i nforeed aii) iliigivtmtu in 

iuiy place where the pet son .ig.iTiist whom it is made iiiav lie, on sueli Magi«.tr.ite lieiiiir sativlied as 
to the identity of tlic parties and the iioji-p.iyment of the ullowauce ilue 


Notes. 


Scope of tho section. —It is net the Iiitintiou 
of the bcgislature that tic Vingi«trate. to whom 
HU application is made to cnfoi ce an onler of mam 
tcnancc, should take into consideration ansthing 
further than the idcntitj of the parties and the 
non-payment of the allowance It is. no doubt, 
iilsu oj'on to the Magistrate to consider whether 
the person to whom tl c order of maintenance has 
boon gnen i«, at the tune she makes the applica- 
tion, still holding the position of wife Xo further 
step relaain:: tlic clc.ar words of S 4')0 shuuld be 
allowed — 25 A 1G.5. 

Note per contra. — Tlie conditions Rpecihed in 
the second el.aiise of S 490 Cr P C hare special 
reference to cases id srhich the enforcement i« 
sought at a plnre other thnii that in which the j 
order was 01 iffinally pa««cd or by a Masistrate • 


'•tbei than the one who )nsseii it and i innot 
lie t'lnsidered ns eTlmustin-, and it is o[icn to 
nnj party to suili older to kIiow cauae iigaiiist 
its enforcement and tr> .aak for its eancellntion 
or alt'-ration c.w ,,,,1, ,.f ,fi, jrnsrrds a/K'ri/i.-ii 5. 
4ks , nit 4S9 V' P t' in one and the same 
l>etttion —[21 I* I! IMIt] Kor instiiuce, it i- 
open to tho Mngi-tratc enforcin.: tho order to 
deelint to do «o on the ground that the claim 
had been released [ IJ M. H] or tli-it tlie wife 
liad roluntanly reliiriied to lite witli the hiislnni! 
I(h8).\ N 217 (CM) L B 1 10] 

3. Effoct of change of law.— S d'O n'ldnerd 
Ibe word "shall 11*01) in thi eorrespombn'' 
section of Alt N nf l'^s2 b\ Hie word “ msr," and 
the object of the l.egislatnn» In making tlie above 
alteration obi iou*ly wa- to eniiblo flic Mnjfistrat 
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to LoiiHulcr .iiij jo.monv, thnl »m»v In- ur^ucl 
.ij'snist tlic onforccmcnt ol tlie oriltr other tlinn 
tiio?e for «hich eepHrate priiM*jon is madr hy 
S 48S (5) nnd Scr <it flic Ccklc. lienee n 
decici’ olifnii/i’r? hj" flic part\ ftRiinst >\hoin nii 
order lias been inaile t» Ihe Piiif (’I'nif, Qftie 
17 O. C. 331 {Cl')] declnniifr thnl ho was not the 
father of child must bo piven effect to, when tho 
order in faronr of tlic child was sonpht to he 
enforced [2 O J. Sll • See {1 O 0 1^ 27 A t‘*3 
23 B 484 ] 

Can the order of mamtonanco bo on- 
forced on proof of divorco ?— In the leadmp 

caiie of “A’lMam P«h;ir7i’'8 B. H. (r t ) {»*,, n 
riilin" ulhlcr S 233, Act XLVIII of 1M)0 (I’resi 
tlencv Town roliee Act) it was held that an 
order for nnintcnancc 'alidh made apsmst n 
Mahomcdaji lio'-baiid under ^ 13 of the Pre«i 
dciicy Town Police Amendment Act, can no 
further be executed ofla da '*rre of the wife hy the 
liusbani] [Thcwordinp of that •.eefion «»>rre«- 
ponded to S 537 of the Gr P. C Act X of IS72) 
The mho decidc'i'Ii was applied in .« maintenance 
case under the Cr. P. C in 'i C MS )t w.ia held 
in 3 A 220 [S-e also T B 160 8 B {I'l ) that the 
vic'r 0Tpre«»ed in fi II U. (c c ) 9> and 5 C. 338 
was based on sound princtjilcs of construction, 
“ though there was no express pro'ismn m the 
Code to that effect ’’ The Allnhahad Ihph Court, 
IiowoTer, in a later ruling [13 A. 143 I'd in 
('97 — '01) U. B I 112] dissented fiom this view 
and distiuguislied the ruling in 8 B H (C C)9> 
on the ground thit it was a ruling under the 
Act XLVIII of 1800 winch contained no proTision 
similar to S Or P. C 'I ho dictum in IS A 
143 that the Court acting under S. 490 Cr. P. C 
had no jurisdiction to emptire into a ploii that the 
wife was divorced was dedniteb mntnlcl m 
19 A 60 (F, B.) See also ('83) A X. 20 14 C 
•276 (1916) U. B 11 33 • 21 P. K. 189t 17 O C 
260 9 0 C 49 llic fact that tho parties arc 
Ship Mahomedans docs not preclude the appli* 

I r • ■ , I “i t • 


(the plaintiff) in the presence of the Court, field 
that e'cn if such divorce made sucli an alteration 
in the circumstances as to justif} the Court on 

. the application of the husband (the defendant) in 
altering the order for maintenance, jet the 
defendant would not be rebel cd from obeying the 
order during the time which had clapsi d np to 
the date w hen and until the change of circum. 
stances has oceinrcd — 19 W It. !7.1 [Pissinted 

from in 19 A 60 (F. B.)] ^ ' 

[Note. — A father, Hindu or MahoniiiTan, la bound 
to maintain his clnldrcn even though the mother 
of the children may liavc been di'orced,— 
(72— ’92) L U 145 

S. Effect of orders by Civil Court. — ^‘Courts 
exercising jurisdiction iiiulcr S 488 Cr P O 
most often decide ijucatious of marriage, divorce, 
paternit' and so forth, but their decisions are 
not binding upon the parties m other litigation 
in civil, courts , they arc merely incidental to tho 
main’ object of tiic piocccdings, namely, the 
grant or rcftipnl of an order for maintenance 


fill the otlicr hand, If a iiimpct'iit uril emr 
has dnidcd that A. H not and ncrcrlnsbcc 
the wife of B.thfnu M-igistratc cmiir>t in pn 
iiTdmgs, iiiulrr .S l‘'S, hold thd Aiithewif 
of n amt ordir II to iminlain licr If t'l 
piiiieiple on wliicli ttm High Courts }, in acli 
in hoidiiig 111 it, in proceedings under 8 I** 
Mngi«trafe« niiist atttiul to n divorio effc-tted aft( 
the unlcr for iminti mneo, n lorrtct, aa I thin 
it It seems to follow that Magialraics muat 1 
•uich proceeding ntlcn'l to a dec rce obtained 1 
'/, (the defendnit) in the present cs'e”— B 
Cluiuntr .1. J C. in !' O C »'• 

0. Objection that tho child is able to maic 
tain Itself.— A father i« entitled to rni'c tl 
ohirction tint tlie child, for whose nnintcnancc 1 
was orderrcl to nnhe an nllowniice, hns bcenn 
h.iblc to maintTiTi itself —(9 L. B P)j. Where 
father is rirderni to iii.nko nn allnwanee fortl 
tnaintenance of Ins dnighttrs, hut U ii '"t'' 
‘{fieiili'j found Dint ihc hare heioiii 

ijaahhcd to mnintniii thr m«cl' es, the order mi 
be dncliirgci! iiotn itlist.iiiihtig tli.it tin. iLiugliti) 
.ire desirous of conliniiing their riiiicitutn or a' 
rcluctaot to work for tiieir bring [19 Cr. If 

(L. B )3 

7. Magistrate cannot rofuso to enforce o 
tho ground that tho oJJoTranoo is es 

CCSSIVO.— A Magistrate cannot rcfii«o to coforc 
an order for maintenance when in a furlhc 
enquiry evidence is given to show that tli 
allowance granted was pxccssiro—2 WoirC36 

8. Order may be enforced onsavhore th 
defendant is to bo found.— The secon 
class Jlagistrate, of the place where the hnshao' 
IS at the time, is competent to enforeo on ordc 
for maintenance passed against tho hosbim 
[Rat 288] 

9. S. 490 does not doprivo Magistrate, wh' 
made the order, of j’urisdiotioii to en 
force It.— S 538 (=B 490} docs not deprive i 
Magistrate, who has made an order for maiate 
nance of the iniisdiction, given him by S 53i 
(=438) When tho defendant u boyoml bis ]ar'i. 
diction, he may in his discretion, issue a warrao 
for collection of lu-rears of maintmincp, or reh’' 
the applicant to tho Jlagistrate having jurisdii 
tion at the place where the dcfendint is to bf 
found — iM 230 7 L. B. llC. 



uaiLti iMio IS BUiiuMcii wiiii me * 

warrant is'utd bj a criminal court On the lev) 
of the amount recoverable as iniintciiaocc undci 
S 488 Cr P C can break open an inner door 
of the house of the person iigainst whom the 
order is made —[Hat 431] Tho Jagir income ol 
a person collected by Hevenuo Authorities car 
be taken in satisfaction of tlio arrears of main- 
tenance due under an order passed ngninst such 
person — [3 P 11 1689] 

11, Orders based on compromise cannot 
be enforced. — If any agreement Is made after 
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tlic order of llio Mfti'i'tmte, it tlio rffcct of 
Pupersedm}; llio prcMoii* order, nnd wbnfercr 
riphts it mnj pi\o ri«e to in n cimI court iieitlicr 
the nprccment mir the order "na one that could 
be enforeed under tliia Section — J2 1' U ISSS 
See 12 P. R IStW • 3'l P. 11 100' 

12. Remission of Court foo —In the exercise of 
poTver conferred by S ;?> of the Court Feea Act 
Vll. of 1870, the (loternnrdlerieril in Council 


•X pleased to remit the feis jnynhle nnder the 
and Act on n cojiy of llie order wlienthecopj 
la piicii under S. 4'K) to the person named there- 
in — [ fh>* of /».;„! 18'«(i pt I. SOO ) Under 
S 20 Cl. (ii) of the same Act, a fee of one 
rupee has been fixed for acrrinp nnd executin" a 
uarmnt for lery of maintenance of a wife nnd 
child and also a pcrcentnpe on tlie amount of 
maintenance levied —[Cnf. fJnr 1871 p 47^! 
21 W U 'Rules de 12] 


rHAl»TnR XXXVTl 


Dii.htions ■» Tiir Xtriiti' op \ Htiut- {hHtrr- 


491. (^) Aiu of tlie Til"!) Courts of .Imlicature at t’ort Willinni, Madras .md nombny 

Power to i«sue directions of the nature may, whcne\cr it tliitiks lit direct — 
of a fcehros rorp>i« 

(n) tliat a person w itliin tlie Jimits of its ortlimrx oriirinal civil jurisdiction he lirontflit np 
before tbe Court to bo dealt witb according to law . 

(t) that a person illegalh or improperly detained in public or prnato cnslody witliiii such 
limits be set at liberty , 

(c) that a prisimer detained m anj Jail situate witbm such limits be brouglit before the Court 
to be there e\amined ns a witness in any mutter peiidmff or to be inquired into in such Court , 

(d) that a prisoner detained ux aforesaid he hrouglit before a Conrt-martml or any Commis. 
sioneis acting under the authority of niij commission from the Ooxernor General in Council for 
trial or to he examined tonchini? atn matter pcmlmg before such Conrt.martiul or CommissinncrH 
respectively , 

(e) that a prisoner w ithin stn h hunts he i emoted fioni one custody to another for the pm pose 
of trial , and 

(/] that tlie hod} of a defendant within such limits he luouijlit in on the Shcnlf's return of 
t/’jH f'lirpus to a writ of nttaidinieiit 

(?) ICach Ilf the said High (‘oiiHs mi}, from tmie to time frame i ules to legulate tlie 
procedure in cases under this section 

(3) Xothing in this section applies to persons detained iindei the Bengal Stale Prisoners 
Regulation, ISIS, Mailras Regulation II of or Itoinlu} Regul.ition XXV of 1^27. or the State 

Prisoners Act, or the Mate Pnsoiicis Act, 

rrnjto^ril njiiriHlinenf'i to tlir srrtfou , — In sub section (7) of section 401 <>f the rsuI Cmle, after the 
fictures “IMS,” the words nnd ligiires “or the fmli-in Kxtradmon Act, 1907” sli.ili be ndded 


Hotes. 

!• Hubous Corpus.— Ifiilx-O* Co pwi tlw mobt 
celebrated prcrojratiie writ in tlie FuRhih Law, 

IS ft remedy for ft person deprived of Ins liberty 
It IS addressed to him who detains nnother in i 
custody, and commands him to produce tJio liody, 
with the dai and cause of lus caption and ileten- I 
tion, and to do, submit to and receive wbatever I 
the .TudRc or Court shall consider in that liohalf — 1 
Wharton's Uaw l/'xieon. I 


2. Nature of the power exercisable under 
S. 491, — The power under 8 491 is n power 
not created by the Kxtniditioii Ait or eicreisa. 
ble by way of revision that xo‘ted in Presidency 
Courts to prr.trcf Ihc liberty of the t'lljeel in 
appropriate cases, irhofrier niay he the oeeneion 
of deprivation of which compiniiit i* made — 
[42 C 793] The riRlil to i««iie a writ of- 
haheaf eorpat pavsod bj the llitfli Court has not 


I 
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been tiken l*y tlio «[>rcnl procoiliire lij j 

xubclaiiws ((>) and (7) of the Kxtrjflitinn Art I 
[40 C ni] The TiirisdieHoii of tlic UirI. Cotirt 
to pi'C directions in the iiitiircnf Tinh.irs . 

nmier R 491 Or I‘, C. t< not eitliidril In tlif* i»«ue [ 
hy tlio flo^ ermnent of Indii of n wirrant Hiider 
S s,i},« 8 of the Krtraditioii Art [39 C. Ifil] ’ 

3. Whoro tho petition should be filed.— The j 
Original Ride of tho Hijjh Coart iii Its Criminal j 
jurisdiction is the piojicr marl to •le.'il with ' 
apphc-ations under 8 t'lj Cr 1*. 0—11 CTO ‘2, 
0 X CCCXTTIII 

4. Sec 491 does not apply to case of I 
accused convicted and sentenced by i 
Judge of High Court.— it »» donlitfiil if s. ' 
491 Cl PC Ins any application to the case of j 
of .an .accused who lias been conrietcil .anil \ 
sentenced by a .Tudfre of the ni"h Conrt at the 
Sessions, on the ''round of irreguiarities Imvinp 
been di«Co\crcd after the deJirory of the rerdict 
by tho pir}. — tl C. 723. 

5. Fugitive Criminals.— 'See ii of tho Knifiish 
Extradition .\ct of IS'O provides that u fuvitcro 
criminal may apply for a imt of h/ihmseorpu., 
if the Magistrate commits him to prison Theic 
IS no sucli provision in our Extradition Act — 
[XV of 1903] and subehuses (fi) and (7) have 
provided a special procedure”— CheMih.Mri J in 
40 C. 31 

6. Person neither arrested nor detained 
Wthin jurisdiction.— Under 8. 401. Cr r. 
0, the High Court Las no jurisdiction to order 
the (liBcharge from custody of a peieon arrested 
under the Extradition Act nhere neither the 
arrest nor the detention was witbin tho jtirisdic* 
tion of the Court —46 0 31 

7. Can the Indian Legislature take away 
or limit tho right to Habeas Corpus P— 
Quaere —“Whether a supreme right like that to 
a Habeas Corpus can be taken away or limited 
by the Indian Legislature The burden lies 
heavy on those who assert it (that the right has 
been taken away) to show that it has been taken 
away by each implication as is absolnlcly neces- 
sarv for the interpretation of statnlcs [ Per 
Sloolerjee 3. in 39 C IG4- L R 3 P. C 2^2 

(289) /.-] 

CnttOfli/ of minora. 

8*1(1) “Q'lVie — Whether a hlahomedan (Shiah) could 
by his will dpprivo his widow of the custody of 
her infant children by appointing by his will 
some one else as tlieit guardian without any just 
cause, and whether an arbitrary and capncions 
direction in the will dcpriTing the mother 
of the custody of her infant would bo enforced 
by courts ’ — [ 11 Tl H 73) Whero a European 
olheer had left directions in bis will tliat Ins 
natural children by a native woman, should bo 
brought up as Christians, held on hnhe«v corj>H« 
thatHthe mother nf these children was entitled to 
the custody.— [ Jtei. U". ilflchrr Perry’s Oncnial 
Oases 100 ) 

0, (2) Tho lolegition of parental anthorlty is rc- 

loosblo at any time and it is tho doty of the 
parents ond gnfirdians to revoke it if nspil to the 


10 . 


ilotrimciit of tho children. It is al»o op'n to tlic 
<imrt, witliin whd'.c jiirisilicfion the cliiMrcn arc 
to liL f'liind to rcviiko it at an) time, if a iftcicnt 
Lniisi Ilf shown for infprfiTi'tico esjircnllj when 
tho pop nt* liovc it out of their power to mterf're 
themselm for the protetUon of their chilJrcn by 
sending tlierii fniiriiig round tli'* woril in th“ 
eiistwly of stmngi r** — [ 13 .M. 22S ] 

(.!) The nnin eonsMeratioii for the ennit io be 
acted upon m the exerci“e of ii* power to inter 
fi p* for ttif i<rotiction of children is the ‘benefit’ 
or ‘wtlf.ire' of th» tlnld The term ‘welfare’ 
must hi* rend in tin* lni-"C«t ]io«<iibIe sense [k1 
M. 22S: Q I. f.ro.g'df (IS'W) 2 Q. B D. 232] 
••'Hie wi If.ire of the child is not to he mnsared by 
tnonci oiiU, or by I'hysicnl comfort twilv. TVe 
word ' must’ ht tiken in its widest sense The 

...oKi/ n«il tiei/,n.- of tliC child .iniist_ be 

cmisidored as well as its phj'ical well-bcio?_ 
Xor cm the lies of .affection he disresnrJcd ’ 
(IS'll) 1 Ch 141(1}“)]. 

11. (}) Eicn n fifhrr, ,f it he shown that cruelty or 

corruption is to be apprehended from Inui, would 

be deprived of the custodr of his children. TU 
AViyi IbeeLhiR (18.18) 4'A A E. 2d};Srr(lpS) 
I .IE [fiW). A mother would he deprived of 
her cnstoily, if she is liiing in open ndnilery 
[fu re. « (1899) 1 Ch "If ] 

(') The underlying principle of every writ of 
i/.jbeas Corpus (and proceedings under S, 4*11 of 
the Cr. r C 1895) is to cusuro tho protection sad 
well-being of tho person brought bcloro the court 
unil'T th.at svnt The real interest sod well 
of the person ought to be not only the dete^io* 
ing but tho sole consideration — [12 B. B. MI; 
IZA. (0) In Courts of efpiity a discretionsry po*«f 
has always been exercised to control the fatn^sr* 
or guardian's legal rights of custody. Ivlifre 
therefore the parents, in pursuance of arroese 
ment deliberately entered into by them, bsrs 
resigned their parental authority Ilehl that 
Court in exercising its powers oi interference 


12 . 


With the custody of a child, at the instance o!_ 
parents should bo guided mainly if not entirely 
by what it conceives to bo the best for tho welfare 
and weJi being of tho ehiW [23 0 290). 

13. Application of S. 491 in respect 
children.— S 49l (l) (b) Or. I’. C does 
apply, when the children have not been illegally 
or improperly detained. [8 M. T. 300] A Master 
IS not entitled to a writ of haben' rorpiM for the 
purpose of recovejing the custody of a miaw 
apprentice [33 M 288 See S Tle’jnotdi 6 T. h 
497* Le P,o>,ei-co i. Bamuv (1889) 43 Ch. D 165J 

14, Recovery of minors from the custody 
of Missionaries.— Where the mother put her 
illcgilimato child in a Mission Rchoo! and 
appeared that she never contributed any thin" 
whatever towards the expenses of the child after 

she had become a boarder, the court refused sc 

application under this section by her for tb® 
recovery of lier danghtei on the ground that ‘‘ 
was clearly for the present and future welfare o 
the girl that she should remain where *ho wa 
[ IS B 307] The court will not assist parents m 
exercising their legal rights of custody m case 
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whcTf tlifre Ins be^n r roliinUry abanitonm^nt 
of such riKhts [23 C. 200] The Court on ffabm* 
CorpiM onlcrctl n Hindu boy of twcWo ycira of 
a>:c to bo delivered up to his father and refused 
to examine the boy as to Ids capacity and 

knowledge of the Christian religion, or as to his 

wishes to remain with his Christian instructors 
See li^be/t Xeibilf Terris Oriental Cases 103) 
But a mother who not being able to maintain her 
children, handeil orer her infant daughter to n 
Tni«sion and became a concert to Jlahomeitanism, 
was held not tn be entitled to the custoily of her 
daughter [1 M T. 317]. 

15. Change of religfon doos not disontitto 
father to custody. — Where a Tarsi family 
detained an infant child from its father, on 
the ground that the latter haring embracetl 
Christianity, the Court ordered the child to bo 
given up to the father on fialen* eorpxt, a 
compromise with the father after issue of writ was 
declared fraudulent as defeating the common law 
right of the father. [Shapurji Bmobjs Perrv 91) 
A Mahomedan father will not lose his rig)it to 
the custody of hia children merely because no bas 
changed his religion. [60 P. R 1901] A Dindn 
father does not lose his rights of guardianship by 
the fact that he has become a Brahmo [R if. T 
800] 

16. Tho diaorotlon of tho Court— S 49i of 
the Dr. P. 0. leavea It entirely to the discretion of 
tho Court, whether It should or should not direct 
tho person brought before it to be dealt with 
aceonlng to law whereas Rule 79^ of the 
Bombay High Court Rules in dealing with a 
peraoa so brought before it, deprives tho Court of 
all further discretion, and commands that, in tho 
abaonco of cause being shown against the rule, 
which is very different thing from allowing the 
Court to exercise its discretion even when techni. 
cally the cause is inadequate, it shall pass an 
order that the person or persons improperly 
detained shall be delivered to the person entitled 
to their custody.— 12 B. R. 891 

17. Moaniug of “dealt with according to 
law.”— The phrase is of such wide and general 
meaning that it is fairly open to many construe. 
tions. In the case of children it might not 
unreasonably be extended ao as to take in what 
ordinarily happens when the parties bare recourse 
to the Courts nnder the Guardian and Wards Act 
instead of under this section — [•bid] A search 
warrant was issned for the production of a ward 
said to bo wrongfully confined at tho instance of 
tho guardian Tho ward, who was quite grown 
up denied the complainant's allegations of 


18. Scope of subs (&). — Tho subsection itself 
provides that tho remedy, which the Court gives, 
goes no further than setting aside detained at 
liberty. — [«b«il]. Subs (6) does not apply when 
tho children whoso custody is songht are not 
illegally or improperly detained [ R If. T. 300). 


19. When tho custodian has no porsonal 
interest. — Where tho dtfendant had no personal 
interest in the children whom tho plaintiff sought 
to be delivered up to him«elf, or in tlicir services, 
anil no right to their custoily, and n hero tho only 
object of the defcnd.int was to send back the 
children to their parents or natural guardians, tho 
proceedings ghnuM be treated ns on hnlcii^ corpm 
under S 491 Cr T C. for tho purpose of 
determining the custody of the children. — 3.3 M. 
2 RS 

J*f{fr//rc, 

20. A writ of Jinbeui eoipv* may he granted in a 
Civil or Criminal proceeding [7J. v Canienlo 
L. 11.2.34 R D (’10) M.X.1B71 

CHteiittfi JliflJi Court littlcv. 

21. (1) Affidavit.— Every application to tho Court 

to admit a prisoner to bail shall, (unless otherwise 
ordered) be supported by an atlidavit or affirmation 
stating when, by «honi and under what eircnm- 


[Kuib IJ. Every application to bring up before 
the Court a person alleged to bo illegally or 
improperly detained in custody, shall bo supported 
by affidavit, or ofFlrmation stating where and by 
whom the person is detained in custody and (so 
far as they are known) tho facts relating to snoh 


luiiuu to uring up a prisoner before the Court to 
bo eTumincd as a witness shall be supported by 
affidavit, or affirmation stating where the prisoner 


other custody it IS proposed to remove him, and 
the reason for such change of custody (RhIq 0], 

[N.B.- Tho affidavit or affirmation required by 
rules i and 3 shall be made by tho person alleged 
to bo in custody [Rule 8]. 

(2) Service and Return of writ.— (a) The 
ahenS shall, as soon as possible, sftcr the arrest 
of any person under a warrant of arrest issued 
nnder the High Courts Criminal Procedure Act, 
bnng the body of snch person before the Court 
to be dealt with according to law If the sheriff 

bI.«H f«,1 Vr. 1.. — .1 .u - J .... . „ 
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^licciil's rrttiin, Flnll cnii-r llir mine tn be ftm- 
fliicrd liffort* the Court, on n roqnl<ition to biiji 
in writinpr [Eulo?]- H nny fair* in whicb thr 
Coart sliftll oiiior ii pors<in m custo«lr to lie 
brought either before it, nr before u Conrt martial 
or before CoinmissionorB nctinK under the anthor. 
ity of a Commisaion from the f<oremer>neDcraI 
in Council or to be removed form nne custody to 
another, a warrant in writing shall be prepared 
and signed by the Registrar ortbe Cleric of Grown 
and countersigned by the Judge who made the i 
order, and sealed with the seal of the Court ' 
[Rule No. 10], Fiieh a warrant when issacd ! 
under Rule 3, shall be forwarded by the Begistmr , 
or Olcrh of the Grown, to tho ofTieer in charge of 
the Jail, in which the prisoner is confined. In 
every other case, the warrant shall, unless other. I 
wise ordered, be delivered to the attorney of the I 
applicant who shall cause it to be served person- j 
ally upon the person to whom it is dirert^, or i 
otherwise, as the Court shall direct [R^a 
No, 11].— See rules under the High Court Cii. I 
nimal Pro. Act X of 1875. I 

22. [NQte3.-(l] ‘'Cep. rorpM* tt i^rutnm hof-ro” ^ 
(f have taken the body and have it ready) is a 
retarn made by the Sheriff npon an attachment 
copias etc. when he has the person, ngnio«t whom 
the process was issued, m cuslo<iy. 

(3) The return cannot be controverted.— 
The return to a writ of hwlra* forpws mast be 
taken to be true and cannot be controverted by 
an affidavit In Kngland, 60 Oeo 3 c ICO R 4 
allows affidavits to be used to controvert the 
return in criminal matters, but that statnte does 
not apply to this country. The return to a writ of 
lialeai coipm can however be amended — (5 II. i,. 


23. PotverofHigh Ootirt to issue writ into 

mofassil,— On an application to the llich Court 
to issue a writ of fiohea* eoipnt to the Superioten. 
dent (a Kluropcan Rritish Snbject) of the jad 


Ueht that llir Riiprenio Court lui'l power to 
writs of hnlriii. fnrpMs to pvrsoiM in tlio irr 
mill that the rame power l< coutinued I 
High Court. As the perron, against wlw 
writ was applied for,lmd acted itnihr the i 
order of the (Jovcrnor-flcncral in Coone 
Court w niild not direct the writ to f«siie ] 
A'Ami fl n, I. 302 : Hee 1« R. Wfl : I knapp 
24. Conflicting rulings as to the rig 
apostato husband to obtain custo 
of tho wifo.— When the wife of a Iliada t 
refused to live with her husband on the ; 
of his cotnersinn to Christianity, a Jo 
Mfldrni on hnbrat rorp’is, onlcreil hcr^ 
delivered np to her hnsband. Hut in a simil 
nt Rombay, where the wife had left the he 
her husband rntuntarily on the groonJ 
having nbnndoned the usages of Hindu n 
Bud wns living witti her relations an 
restraint, the Court refused to i«9ue thi 
[Rdlanitii I’erry's Orientnl Cases 616] 

26. Prisoner brought down from mofa 

IVhere a prisoner, who had escaped fror 
Custody in Mysore (a State In nUianee wi 
Hon. Oompanj) and had been sppreheni 
Cotch, wns sent down to Bombay In order 
remitted to his former custody in Myio 
Court, on these facts appearing onarefa 
hoJent corp’ii rcfiiscd to discharge the pi 
though there did not appear to be an.v 
warrant for his detention [f.ef?e>(* Perry s H 
cases 397). 

20. Appeals.— An order of a Single Jo^o 
High Conrt made In the eierciio of its w 
Original Jurisdiction, refusing on app’ical 
a prisoner under S. 491 Cr. P. 0 for relcai 
alleged illegal custody nndef^ n sente 
imprisonment passed by a Pirisional 
the Court, is a judgment within the terms o 
of tho Letters Patent and an appeal lie 
auch or^r to the High Court.— 29 C. 2SCI 
255 ! Bnt See 1 Weir 78S-A • 1 Weir 78S H. 


PART IX. 

. supplementary provisions. 


CHAPTRB XXXVIII. 

Op THE Pdblic Peosfgctor. 

492. (I) TI,6 Governor General in Coinril or tie Loral Govormncnl may appolnl, f-enml 

Pontrlo.ppoi„lPabl,crro.erator.. in any case, orfornny .Tpocifica c].t« ot casOT, in any loral 
one or more ofEcers to he called Public ProseentorM. 

(S) In nny ra.e committal lor trial to the Conrt of .Se-sion, the Di.lriot Jlasirirali 
rabjocl to the control nl Ih. nistrict Magirirnte, the Sub-divieional Jlagirirato, may, in the al- 


WHO IS xoT A pi’hlic ^^!ostc^ toi;, 
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492] 

nf tliu Public I’TO'ccntor, or >\ licit- iio Public Prosecutor bus bcfii uppoi'nlwl, appoint any otlior 
person, not being an oflictT of police* below the rank of Aishtniit District Superintendent, to bo 
Public Pro-ccutor for the pui’pose of sueli case 

Pi'opo^Cit unwutltncitt* to the HfcttoUt — In aub'^cctiou (2) of aoction 402 uf tlio »ni(] Code — 

(d The wonU “III any case committed for trial to tlic Court of Seesion” Bhal) be omitted, and for the worda 
“*QCh case, " the words “any ease" shall be substituted 

{'0 After the tn>r<N “for Hie purpote of »hM C«*e” Htt /oHoiciwy f/iaff he numel’j 

“TUp erpieirion .l««(S<oii( Pislitcl Si'iieriRfmifent •» thit enb-tecUon ehall he (freweif to ineliidc iiii’j j’creon utif/iP'-«^eil 
I’j the Local Geicrninenf to perform all or any of the diitiea of a pirtnct S«|vr«Mfr«rfenf.’’ 


Notes. 


1. Definition of Eublie Prosecutor.— Sec 
Notes under 8 4 (l) at p. 15 nbo*c. 

jr/io /s not ft Piiblir Pvoseeiitof. 

2. (l) Legal llcmemhrancer of Bengal witb reference 

to an appeal by the (joremment of Bihar and 
Onssa. — Where the Legal Remembrancer of Bengal 
was requested by the Goremmeiit of Bihar and 
Qrisaa to file an appeal against acquittal but 
the letter did not appoint him a PuWic Trosecnlor 
-rr T> c- tf.jdthat 

•ted to 
oea not 
secutor 

3. (2) Pleader engaged by complainant with the 

District Magistrate’s permission —In an appeal 
pending before the Chief Oonrt, R, a brother of 
the murdered man, petitioned the Dlstnct Magis. 


not* constitute such pleader a Public Prosecutor 
under S 492 Cr P 0.— 29 V R. 1880 

4. Public Prosecutor must not have a 
personal interest in the case.— “The 
appointment ns a Cronn Prosecutor, of the 
Magistrate, who tried the case, was u most 
improper and singular proceeding. To concert 
a Judge into an Adroentc seeking to uphold his 
decision in another tribunal, is at least in the 
annals of British jurisprudence quite unprece- 
dented and most objectionable, as be has a 
personal interest in tlic case uhich a I’ublic 
Prosecutor should notliaic " — Per Wetlropp C J 
in8 n H (c c) 120 

6. Duty of tho Public Prosecutor to bo 
scrupulously fair. — It Ims been well enid by 
a learned Judge “The counsel for the prose- 
ration has most accurately coneeircd bis doty, 
uhich i-s to be an assistant to the Court in the 
furtherance of justice, and not to act ns counsel 
for any particular person or jvirty " lie should 
• not by statement nggramte the case ngnmst the 
jiri'oners or keep biek n witness, because his I 
evidence inaj weaken tlio ease for theproseculion 
His only object should be to aid the . 
Court in discovering the truth. A Public ( 
Prosecutor should avoid any j'roeenling likely to) 
intimidate or unduly vritnes* on cither side. ) 


There should be on Ins part, no unseemly eager, 
ness for or grasping at conviction .” — Per Weitrupp 
C.J.iSU H. (c c) 12C 4 B. L, (appv) 
the case of Crown prosecution in Bngland where 
the Attomcy-llcncral or Solicitor-Generul is con- 
ducting the case for the prosecution, there is never 
the feast vestige of animosity or prej'ndice. The 
practice and procedure prevailing in England 
shonld be adopted in India. [Per Maclean 0. J. 
m8C. N. xviij See also R.i J John IVoodhcaA 
2 C and K. 520] 

0. As to the Duties of the Public Prosecu- 
tor.— See Notes No. 6 to 12 under 8. 286 Snpm. 

7. Is Crimiaal cases, the CrcTrs, by tho 
Public Prosecutor, is party, not the 
complainant.— The Crotvn, by the Public 
Prosecutor, is the party, not tbo complainant 
Every case IS conducted by tho Public Prosecutor. 


the public pence, and not a mere contention be- 
tween the complainant and the accused, — 13 B. 869. 

(Note. — The determination of the question, as to 
who IS tlie real prosecutor, depends upon nil the 
cireomstaiicca of the c.ase. The mere setting of 
the law 111 motion is not tho criterion, nor is it 
enough to say that the prosecution was instituted 
and conducted by the Police tho conduct of the 
complainant before uiid after making the churgo, 
his means of information and motives must olso 
bo taken into consiUcratioii — (30 525 (P, C.)] 

8. Tho Legal Bemembraucor in Beugal.— 
IS the Public Prosecutor in the High Court 
(I ide Cut f?ai 30th June l&SC, p 783.) 7C N. li. 

B. In Madras. See Mod a u Vo 1309 J. d/itui 
I-O-XJ as to tho iiuthority empowered to nppoiMt 
Public I’rosecutor in the mofussil Also Mad 
(J « No G50J dated 2.4-’92 ns to 1‘ublic Prose, 
entor in the Taiijorc and Sootli Arcot Districts. 

At to appointment Of private pleaders to 

conduct Crown cases [Mad (J O No lOfo J. 
lilted 11 R-’70 .Srr nlso Madras (! O No. lOlWJ, 
dated 17 K-*74] 

10 . HfToct of defect in tho appointment of a 
Public Prosecutor. -R 270 Cr P 0 is inero 
directory The absence of n Public Proveciitor 
in *es-iou» trill or n defect in his appointment 
14 at tho most an irrc;ruUrity cnjuiblcnf bc< 
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[ Sec. 

umcd under S. 037 Cr. 1\ C. by tbe imal order, I II. Cojucs of dutonients n-ciidrcd by the I'ublic 
iinle'S it ocensions a f.iiliiu* of justice. [351*. U.l prosecutor are exempt from Court fees [ Sf* 

1857]. ! r/ fmr. Not ei-l.'feC] 

493, The Public Piosucntof may appear nnd plead without any «iittcn authority befoic any 
Public Prosecutor luaj pleud in .ill Court 111 wliicli any case of which he has clmrj'O is under inquiry, 
Courts iQ cases under his clnrpe p,. and if anyprUate person instructs a ple.aler to 

Pleaders privately instructed to bo ^ . n ur 

under his direction. prosecute in any Conrt any person in any such c.iso, the Public 

Prosecutor shall conduct the proscculion, and the plcaeler ao instructed nhall net therein, under Iiis 
directions. 


Notes. 

1. Assistance of private pleaders.— Whctlier 

a private conipljin.iiit is permitted or not to 
conduct a prosecution under S 59 ( —R. 493) lie 
may instruct counsel through a pleader under the 
Rules of the High Court and the Public Prose- 
cutor may avail himself of connscl’tf seriicea 
under S (iO {=S. 493), although the right of 
ceaeral niiuiagcment of the case vests in him 
The assistance of counsel extends also to the 
Burammg up and reply —{’Ti) 11 n H. 102 


2. Private pleader must bo spociall; 
empowered to act as Public Prosocutoi 
— Counsel inttructed by a private person canno 
conduct a prosecution on behalf of Gorenuin’n 
in a trial before a Court of Session mthaut bria; 
epccially empowered by the District Blng'stnte 
Counsels bo instructed can attend and watch thi 
case on behalf of their client ; but tlicy caniio 
conduct the prosecution.*— 0 R. 31 


494. ■A.uy Public Prosecutor appointed by the Gosernor General in Council or the 
Effect of withdrawal from prosccu. Govcmroonl may, with the consent of the Court, in cases tried 
by jury before the return of the verdict, niul in other cases before 
the yudgnieut is pronounced, withdi-aw from the prosecnlion of any person; and upon snch sritb- 
drawal, — 

(a) if it is made befoic a charge has been framed, the accused sliall be disclmi’ged , 

(y if it is made after a charge has been framed, or when under this Code no charge is 
quired, he shall be acquit?cd. 

l*i’oiiOieil (tiucndmeiitx to the neetion.— in section 494 of the said CoJo — 

(i) Thetionis ‘hirpointcd I'j IhcCoiernor General tn Councilor the ij<al Gi>\crn}ueiil" tluiU Ic omitted 

(ii) After the words “prosecution of any person” the words "eithei gencrallij or in re^fcel iifan’j oueormvret 
the offences for which he is licing tried” shall l>o inserted. 

(ill) After the word ’discharged” in sub clause («i), the words "in respect of such offence or offences" shall be 
inserted. 

(/i) .\ftcr the word “aciniittcd” in snb-cluase (5). the words " in respect of such offence or offences” shall be 
added 


1. Effect of withdrawal. — .Vs soon as the public 
Proseoutor withdraws from the prosecution of n 
CO accused under S 4‘)1 Cr P.0, ho becomes a 
compe^nt witness acjinst the remaining accused 
lla Closes to be on tri it, notwithstanding the in. 
ndverti ut omiasion to record a final order of 
dischargit— [18 C N 1213- 33 0. 1353 [P]. 7 
AJ.SG] iVcn asaommg that S 343Cr.PC would 
_ apply aot{\t!iat the case agaiiist the acensed was 
iMthdrswii under S 4')1 Cr. P C in order to 
niaVo him a Witness in the c.isi, the so called 
luduccmcnl noald not m.iKc tbe eMdcDccofthe 


discharged accused iiiadmissililo in cvulencc- 
[18 B H 2C6 See 19 B. 901 23 B 213 2j B 
422 . 5 B n (C. 0 ) 1: 1 B 610 (019) : Sa < 
M 102] ’ 

2. Eflbct of withdrawal after charge.— S 
applies to an order of acnuittal made under .. 
Wt Cr.P.C— 9N 26 Where an order for dis- 
charge under this section should not be clistnrbei 
— *1 think that a complaint for rioting or beiDo 
n member of an unlawful assembly disclese* * 
non-compoundablc offence, which the Crown 
nlono in the interests of public peace and secuntr 
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[95 ] 


has a njrht to coiiilucl nn<l I cftuiint allow the i 
contention tint the complainant 1ms an itulcpcnil- ; 
cut riRlit to lia\c the Ruilty pcrsniis punnheil ' 
bv revising the ease after the nccu«e<l had been 
discharged on tlio Crown withdrawing throncli 
the Court. Inspector under Ss, 40tnnd liK> Cr P 
C — Per Sadflsitrt .tiyir J in 18 Cr. 32'1 (X!) 

3. Effect of pardon being tendered.— When 
an accused person accepts a pardon under S 337 
or 338, he ceases to ho an accitscd person to 
wliotn the provisions of S. 342 arc applicable. It 
is quite unnecessary in such a case for the pro. 
•secution to bo withdraw n against him.— [9 S 43) 

10 M. J. 147 (F. B.) 

Note. — If the pardon has been illegally tendered 
the accosed is not a competent iritncss . — [Sfe 

2 A. 200 : Rat 401 . S2 P. L 1902 12 P. R. 1902 . 
lOC.’P. 112! S<e loop L. 1902 33 C. 1353 S 
A. J. C91 . 7 W R. 44 : 10 C, 1. 553 . 20 A. 420 

3 B. II. (0. C ) 59: R i. Ruod. Cowp 331 (1775)) 

4. Acquittal is a matter of right.— The 
accused was charged with the offence of culpable 
homicide not amounting to murder and on the 
the Public Prosecutor ha\ing, with the consent of 
the Court, withdrawn from tlio prosecution, was 
acquitted and discharged by tho Sessions (^urt, 

• (t/fer trtlinj the <i«ic«8ors' opuiioa on tho eiidencc 
recorded m tho case. ifrM that the Public Prose- 
enter hanag withdrawn from the prosecution 
with the consent of the Coort, an acquittal 
should have been recorded without taking the 
opinion of tho assessors. An acitnftal tens -a 
rmilter of Tight to the nTCiifC'l, whatever the opinion 
of the naieseors might be— Rat 307. 

6. Private pleader specially appelated to 


6. Person charged in a Sessions case must 
bo acquitted.— A Prisoner once committed to 


sessions on a charge cannot bo ilischarged, but 
most be acquitted or coniictcd ( 12 M. 3.1 ] .\ 

person charged with robbery, was, unckT S 494, 
on withdrawal by tho Public Rrosccutor acquittcil 
by the Magistrate, Held that tho order of ncqiiittal 

« .1 . r>. ... .1—1, ned to direct 

■ ho Sessions. 

■ ' Judge ought 

Prosecutor to 

withdraw a case of forgery, uii tlui ground that 
the complainant was keeping out of the way — [2 
Wcir 655 ] 

J’rocCffHl’f. 

7. ('i) Need any reasons bo recorded?- The 

consent of a Court to a withdrawal from the pro. 
seeution is a judicial and not merely ministerial 
. act ami the Court should record tho reasons in 
order that the High Court may bo in a position 
to say whether the discretion vested in the Court 
has been properly exercised [22 C. S'. C9I . Con 
5 M.T 2J6) 

8. (b) Public prosecutor must withdraw all 

the charges or none at all,— Under this sec- 
tion, a Public Prosecutor is not competent to 
withdraw onfy one of the charges IMiewith. 
iJraws at all, be must withdraw all tho charges. 
The High Court on ajipeal against a conviction 
on the ©tber charges is competent to ortlor tho 
trial of the charge so withdrawn [2 0. J. xviii]. 

0. (c) Further enquiry,— Where tlio acenaed was 
discharged under S 494 Or P C and tho Dis- 
trict Magistrate ordered further enquiry, held 
that tho order was unsustainable, and if a sent- 
ence passed was inadequate, tho proper course 
IS an application for enhancement of sentence 
[(’II) M K 74] 

10. S. 494 docs not apply to security pro- 
ceedings.- See Note No f under S 495 infra, 

11. High Court cannot revise an order of 
acquittal. — The High Court 1ms no power to 
interfere with an order of ncqiuttnl under this 
section — 6 M T 216 


Permission to conduct prosecution 


495. (.?) Any 3I.igi«itratc iiiqiiiiing mfo or frying any cave nt.iy permit tiie prosccafion (o In- 

comluctinl hy .mj person other than an ufEcer of police below a 
rank to be prevcnbetl by the Loc.il CioNonimDiit in this behalf 
with the pre\ ions sanction of the Gotemor General in Council, but no pci-son, other tlian tbe 
Ad\oeatc General. Standing Counsel, Government Solicitor, Public Prosecutor or other oilicer "ener- 
ully or specially enipowerctl by the I*ocal Government in tins behalf shall be eiititlcil to do bo 
without such pcrnii<sioii. 


(2) Any such ofllcer sh.ill Ime the hke |)ower of withdraw inj; from the prosenitimi 

as is protided b^\ section 10 f, and the provisions of that section shall apply to any witlidniwnl |.y 

such ofllcer. 


(S) Any person conductiii" the prusceutiuii may do so personally oi by a iile.ulei. 
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[ Sec. 


(4) An ollicer of police shall not he permitted to foinliicl tlie jiroseciUion if lie has t.ikun 
any pait in the in\esti"ation into the olTente with respect to which the accused is being prosecuted 


Notes. 


1. Police Officers.— AVitli llio pretiuus unction of 

tho Government of India dated the 30tl> June 
1887, the Local Government on the IRlh 

July 1887 empowered all officers of Police of and 
above the rank of a first class Head Constable in 
charge of Police stations to conduct prosccations 
Such officers arc orapowered tw withdmm with 
tho consent of the Court a case tinder S 1*11 
[(’14) M. X. 776] In Uenjol (Pol. Man Vol 1, 
p. 271] In yl»»fliii [Pol. Man 18C] In the 
f’nifed Pmi me#® [X?/. Jfaii p 215] in the Central 
Pioimces[Se# 0 P. Gar 1893 Pt. 11. p 131] no 
police officer below the rank of a 6ub*Inspectiir . 
m tbe Piiujnh. [See PiiuJ. Go*. 1887 Pt. 1 84] 
below the rank of a Deputj Inspector . and in 
Buiwa. [See D"i. Giiz. 1880 Pt I 300] no uthcor 
below the rank of a Sergeant of Police is per- 
mitted to conduct a prosecution. • 

2. Where a Police Officer himself is tho 
Complainatlt. — The fact that the complainant i 
is a Prosecuting Inspector docs not deprite him nf 
his rights as a private citizen, and under S I 
Cr. P. C tho trying Magistrate (who has to decide 
whether there are suSicIent grounds for with- i 
holding the permission asked for), c.'innot refu«e I 
permission to prosecatu his own ca«c, merely 
because the District Magistrate would not allow 
the complainant to prosecute himself. [17 Or. 
480 (L D)] 

8. Reasons for ezoluslon of Inrestigatlng 
Rolice Officers — in all important c.nscs and 
especially in cases of murder and dacolty, the 
T... , 0“--. -1 . fl - j.- • , I . 


CiiiiliiiJ, Tlio Punjab Chief Court in 6 P. H 1905 
held that it is not improper for a Diatnct 
Magistrate, if he considered that the too frequent 
npjieamnco nf pleaders for tho proscentioo in 
pett; criminal cases, was detrimental to the 
interests of justice, to advise Courts subordinate 
to him by a general circular on the subject to 
icfuse permission. 

Note. — Compare the discretion exercisable under 
S. 4.30 of the Co<lc of 189S.— 2 IVcir 400 : 12 M. J. 
35i 

5. Scopo of tho torm “ony person.”— U h 

doubtful whether the words "an» person” in 
S. 195 Cr. P. C. would include an itlf'ilufe »fia«s^' 


IH'rsons other than uncertifieated pleaders Itis 
however di'crctlonnry with the Criminal Courts 
in each case to permit such persons to conduct tbe 
prosecofion [M. H. C Pro 2 0-‘92] 

6. ProBooution by Advocate or Attorney 
in tbe Courts of Presidency Magis* 
tiatOS,— With the exception of certain ofticws, 
such as the .bdvocote General, Standing Connsel, 
Goicmmcnt Solicitor etc, no Counsel or Attorney 
can claim the right of conduct of n prosecution 
before tie Presidency Magistrate without hii 
permission — C 0 89. 

7. S. 405 does not apply to aeourlty pro® 
ceediDgs.—ln n proceeding under Chapter VIIIi 


) Were first (jucstioned by tbe police ond sslietliei 
such statements agiee with those subsequently 
made by the witnesses iu Court [Itat 173 See 
13 W. R. 18] Where « Police Inspector, on 
information received by him, applied forja warrant ' 
and arrested the accused, seized the property 
found, and named the witnesses to be summoned 
before the Magistrate; but he did not evnmine anv^ | 
of tbe witnesses and his inspection sias conhocd 
to an inspection of the books and pipers w£ich 
had been seized , — Held that the Inspector fell 
Within the provisions of 6. 495 (4), and was not 
competent to conduct the prosecution of the j 
person charged. — [20 B 833] 

4. Discretion of tho Court. — Where a Magis- 
trate has, after doe consideration, CTcrcised the I 
discretion allowed him by S 495 and allowed j 
counsel to appear on behalf of tlic prosecution, 
the High Court cannot, ns a Court of llesision, 
oier-rule the order of tho Magistrate and tlirect 
him to refuse to allow counsel to appear. [Per 
IHiife C. J. n.i.Uf«ore J, in 2 We5rC!>5s »«.*«« A 


C therefore 
36 M 3S5. 


do not apply to security 


proceedings 


Violation of subs ( 4 ) is not necessarily 
fatal. — The contravention of cl. 4 of S 495 Cr 
1*. C. does not by itself invalidate a trial altogether 
when no failure of Justice has occurred within thr 
ro€?aiiing of S 537 Cr. P. 0.— 2C B 033. 


Effect of unauthorised withdrawal.— 

an Advocate, privately engaged by the coni, 
plain®*.® .. .. «»>■ 


for tl 
provi 
word 

officer who has the power" of withdrawing from 
the prosecution under S 494 is tlio officer referred 
toinS 495 cl (!) Where in the course of an 
enquiry by a Jl.igistrate, an Inspector of Polir'^ 
appeared and said that he withdrew the case 
ag-imst the .leeusod. heliJ that in the circom- 
stances, the order of the Magistmte dischargia? 
the Bcciwed nnder S.4')l, was illegal [9 JLT. 20.3] 
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(HlArrER XXXIX. 

()» lUii.. 

496. Wlioti any person ntlier tlmn a person acensed of a iiondiailablo olTeneo is arrested or 
(letnined without warrant hy an oflieer in charpo c*f a police- 
In what cases bniHo bo tnVon. station, or appears or is Lroii"lit before a Conrt, and is prcpaiod 

it any time while in the custody of such officer or at any stage of the proceedings before such Court 
o gi>e IxiiJ, such pei’son slmllJic rolease«l on liaiJ ProAided that Aiich officer or Court, if lie or it 
hinlcs fit, may, instead of taking bail from Ruch person, discharge liiin on lits evocuting a bond 
vithoat sureties for his appearance as licrcinaftcr provided. 

Proposed aniendiiients to the seelloH. — /» section 490 «/ ihe «?i<f CoiIc, offer the ttonU "mrh iterton," 
he yroriP 'Vnic n» prot i'M in *cc/i'on 107 (I) nnil //“ (?)"’ nhall tn^erteil 

Notes. 


Tbo object of tho section. 

1. (0 Bail should be tahen whenercr practicable 

pail is not intended to be punitive but only to 
secure the attendance of the person at the trial- — 
perPin^eN C. J. in 14T L It, 213 2 C. X csxr 
30 0.174: alio U r Scorfe (1841)9 Dowl 553 
In re Barrewel (ISSS) 1 7.\. t Uh 1 

2. (2) It is the intention of the law, as I understand 

it, that when a man is arrested ns this man was, 
who is not accused cf a non-bailablo offence, no 
needless impediments tbonld bo placed in the 
way of his being; admitted to bml. The intention 
of the law undoubtedly, as I understand it, is 
that in such cases the man is ordinarily to bo at 
liberty and it is only if he is unable to fnrnisli 
moderate security, if any is required of him, as 
is suitable for the purpose of securing his appear 
ence before a Court pending enquiry, that he 
should remain in detentiott."--P<n Ilealnu J in 
20 U. R. 121. 

3. ■ ; " ■'*. ' 


to rto so.— 1) .N. 1'. uiAi 

4. S. 496 applies to Appellate Courts.— 
Tho petitioners who were convicted of bailable 
offences appealed to the District ^lagistrato anil 
Applied for bail. Tho District Jlagistratc ad- 
mitted tho appeal but refused bail The High 
Court granted bail (1) because no reasons were 
Riven for refusal of bail (2) beranie the terms 
of S 49C Cr. P. C. which applied arc impemtisc. 
—4 C. S', cvjviii. 

6 Right to ho admitted to bail.— 49Gis 

imperative in it* terms atd a Slagistrate is i>onnd 
to release a person accused of a bailable offence on 
bail [32 C. hO] It must be understood that for 
. every bailable offence, bail is a right and not a 
favour detention in the lock-up is the alternative 
not tho original order. The bad demanded sAow/d 
tietrr fce rxcessii-e witli reference to the social 
status of the party. The amount of bail and the 


offence charged with, under tho section under 
which It IS punishable, should always be stated 
on the face of the onlcr directing the accused to 
be dctaineil in tbe lock-up Bail ma« be tendered 
and must be accepted at any time beforo convic- 
tion (Panj Cir Tcl II. p. 239} Under this see. 
tion Seif »»fiy he elaimed at cf right not only by 
ono accused of o baihblo offence, but by “any per. 
ton other than a person acensed of a non-bailable 
offence” who is arrested or detained without 
warrant by an officer in charge of a police station, 
or appears or is brought before him [0 0. P 31], 
A 5fagi8trate is not competent to rofnso bail 
unless the law sanctions such refusal. [1 C. L. 21}, 

6A. Belease of persoD arrostod under 8. 
56 Cr. P. C. — Where a person is arrested by 
the Police nnder S S'! Cr. P C, he should always 
be given the option of release on reasonable bail 
being supplied —14 A 4* 

0 Duty of the Court admitting priaoner 
to bail. — If the Court admits a man to bail, it 
IS of course at liberty to call for a report from the 
Police as to the sufficiency of the bail, but tho 
duty of deciding as to tho snfficiency or other, 
wise IS with the Court itself, and not with tho 
Police If such duties are irregularly entrusted 
to the Police two dangers are likely to anso , first, 
a Police officer may sometimes bo nnscrupulons 
enough to take advantage of tho power entrusted 
to him for the purposes of extortion . secondly, 
the bringing of false charges against the Police. 
—15 C. 455. 

Bail in Security Proceedings. 

7^ ^,1 .r. . ... o -n- ^ 


Buiu |...i<>uu lu Lusiuu) uuLii lue cuuipieiiuii u| 
inquiry” is not subject to or controlled by 8. 490 
Cr P C. The Istter section does not give an 
absolute right to bail to any person who is not 
chaiged with iion-bailable offence, and should bo 
road along with other provisions of the Code 
giving a special right of detention to a Court.— 22 
>r. J. .357 ; 32 C. 80. 
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8. (2) It docs not matter ^vliethcr n person a^in«t 

whom proceeding's under S 110 Cr P. C are 
taltcn, is Lrou^ht \)eforo tlio Magistrate lof^lljr or 
illegally. Once he is there, the Magistrate has 
the poll cr to require hail from him — 12 Cr. S33(l<). 

9. (3) Xp hail should be called for from a person 

against whom proceedings under S 107 lupra are 
contemplated, not actually initiated. The most 
that can be required of him is to fnmish rccog. 
nirance, and that only when there is any Iikeli* 
hood of his absenting himself from Court. — 
11 C. N 415. 

10. (4) Where a person arrested under the proriso 
to S. 114 supra applied for his release on bail, 
and the District JIagistratc trying the ease 
refused to pass an order for bail on the ground 
of CTpedieney and his pleader’s inability to show 
a provision in the Code now he could claim a bail, 
it was held that undcT this section, he was entitleil 
to bail as a matter of right — C C. P. 31. 

11. S. 496 overriddon by S. 7 (2) of tho 
Extradition Act. — The provisions of S. 7 (2) 
of the Extradition Act override the provisioDS of 
F 496 of the Criminal Procedure Code, so that a 
Magistrate has no poorer apart from sections 
8 and 8 A of tho Extradition Act. to admit to 
bail a person arrested under S. 7 of the Act. — 
43 9.310 

12 . • . 


accused to appear in person or by agent. A 


Magistrate has no Icgnl authority to sreare the 
attcnrlmce of an ngent by such a bond— 3 B 
H. (c.o)t>l. 

13. Court»foes etc. — Under S. IS* cl. xr of the I 
Court Fees Act VII of 1670, bail bonds in | 
crimiinl casei, recogriirances to pro«ecnfe or give 
evidence, and recognirances for personal appear, 
ance or otherwise are exempted from Court-fees 
Under R. .IIS iufm a doposit Of cash or I 
fiovemment promissory notes may bo taken in I 
lieu nf bond. For Form See Feb. V. Form | 
Xo- 43. 

14. T-*l . w-V. *. I - r— -» s- 


excfcise of that duty, ssithont malice, nill not 
sustain on action. [2 M If 3‘)C] If bail be 
improperly refnaed, n Magistrate may in addition 

to an action for damage*, be liable under Ss ICd 

or3l2I.P. 0 [2DM. ICX)] 

15. S. 4D6 ot. seq. apply to cases under 
Railway Act. — The provisions of till* Chapter 

shall, so for ns may be, apply to bail gifcn noder 

S. 132 (4) of the Indian Kailwiv Art (IX of 
1690) 

16. Pendency of Appeal does not neces- 
sarily justify taking recognizance.^ 
Whore on accused persoa has been senteuced to 
pay a Cnc end the fine has been paid, the pcadency 
of an uppeal preferred by him would ootgiTe 
any Court authority or power to orrest him 
and to take recognlianco from him for fnitner 
nppenmnee —29 M. 100. 


497. (1) When any person accasetl of any non'bailable ofTence is arrested or detained withont 

When ball may be taken In ease of warrant by an oflicer in charge of a police*«?tation, or appears or 
non-bailahlo offence „ ijrought before a Court, he may bo released on bad, hut he 

shall not ho fiO released if there appear reasonable groonds for belieting that he has been guilty of 
the olTence of •which he is accused. 

(2) If it appears to such officer or Court at any stage of the investigation, inquiry or tml, 
as the case may he, tliat there are not reasonable grounds for lielievlng that the accused has corn- 
nutted such offence, hut that there are sufficient grounds for further inquiry, be released on hail, 
or; at the discretion of such officer of Court, on the execution by him of a bond xi-ithont .sureties for 
Ills appearence as hereinafter provide*!. 

(S) Any Court may, at any subsequent stage of any proceeding under this Code, cause 
any person who has been released under this section to be arrested, and may commit him to 
custody. 

Proyiosed «>»cndnje«fs fo flccfloii.— To snb-section (/) nf section 497 of the *iiid Code the 

following provi'o shall be ailded, namelj — • 

“ Provided that tho Court TO ly, in .snyreasn for reasons to be recorded, direct that anj ;ier»on iiniler ihe nge '•/ 
Kirteen, or n„y woman, or sick Of infirm person nccosed of a non-bailablo offence, be jeleased on bnjl " 

Notes. 


1. Magistrate’s discretionary power. — ^The 
diseretionnrj* power* rested in tho District Magis. 
trite of gnnting hsll nre not revfsnlile by Dintnct 


Magistrate. If ho considers the order to 
^ong, the proper course is to refer it t'* 
High Court — 22 B 519. 
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Note. — MapNtrntcs will always bp loiiicnt to accnseil 
persons at any rate, until they are conricted — 
Ter Tomoms J. in 22 B. 519] 

2. General principles governing grant of 
bail. — “For bail, the main question for consi- 
deration is ’ ’ i« . 

for believm, 
offences of 
Eiderations 

which has always piiided Courts of justice both in 
England and India is wliether there are any 
grounds for supposing that the accused, if released 
on bail, would abscond and attempt to escape 
justice by aroiding or delaying an enquiry or 
trial — Per Mitra J in 3G 0 17i [Fr 10 C N 
10931- But See 80 0 166 G L. B 172, 8 B R 420. 

[Note. — The rule in respect of non-hailable offences 
IS that bail is not to be taken except in special 
circumstances — 8 B R 420 Sec 10 S 20S 2 Weir 
657 (P.B.) 



■ I • I : 

under S 497 cl (2) of the Code, release the accused 
on bail whatcrer be the nature of the offence, 
though the preliminary enquiry should proceed 
—38 0 174 6 M 63 

4. Duty of the Court.— in considering an appli- 
cation for bail from a person acensed of anon- 
bailable offence, the Court must bo satisfied by an 
examination of the inrestigation, enquiry or trial 
whether or not thero aro reasonable grounds for 
believing that tho accused has committed such 
offence. In the latter caso tho acensed shonld bo 
admitted to bail but not in the former— 21 Cr 
161 (A) 

5. What are sufficient grounds for release 
onbail^— (1) that the offence was said to have 


6. Favourable police report tnU not i 

necessarily justify bail.— Where a Police I 
Officer had remarked that the evidence against ' 
tho accused did not justify his being sent up | 
before the llacistratc and reported a non-bailable 
case for orders after admitting the acensed to 
bill, held that the Magistrate being of opinion 
that there was a i>r«ma /<icie caso made out, had 
power to direct the accused to be re-arrested 
and forwarded to the Magistrate in custody The 
admission to bill by the Police was a purely 
provi<ional arrangement — Cr. R 21 3- *76 | 

Analogous Daw - — Quaere — IVhether the proviso I 
to S 114 Cr P C gives a Magistrate power to . 
rc.irrest and remand a person who has already | 
appcareil and his been admitted to bail— ^2 C. 80 i 

7. When an accused should not bo released 
on bail. — -An accused jierson shonld not be j 


admitted to bill, where the possibility *of his 
conviction being wrong, depends on a mere 
technical ground —Rat 

8- Facts necessary to justify remand.— It 
will not be necessary on the first occasion accused 
persons are produced before the Court to go folly 
into tho charge It is ordinarily sufficient to show 
by the evidence of a police officer that the police 
aro in possession of information which they 
believe to be reliable, that an offence has been 
committed and that tho accused persons arc 
concerned in its commission When the accused 
are brought up after a remand, some direct 
evidence of tho connection of the acensed with 
the crime should be required to justify the 
Map^strate m refusing bail, and with each remand 
the necessity for tho production of implicating 
proof becomes more strong — 0 JI 69 6 51.63: 

1 L B 60 (01) 

[Noto. — Where there is no evidence, the Magistrate 
should not remand the prisoner m the expectation 
that evidence might turn up [17 W R 65] The 
prisoner should be brought promptly before tho 
Magistrate, and tho Magistrate has then no 
authority to further detain him m custody, or to 
remand him to prison without some reasons made 
m.mifcst to him oither m the shape of snorn feiU. 
many given before him or in some other form, can 
be put upon the record— 11 B L (Appx) XVIIl 

9. Order for remand should be passed in 
the presonce of an accused person.— 
4 D L (.kppx ) 1 MHO Pro 10 O-’Gi. 

10. Bail in cases of contempt of Court.— In 
a case of contempt of Court, ii sufficient bail be 
tendered, tho Court before which the contempt was 
committed is bound to accept bail —12 W R 18. 

11 , ■ * ' ' ' ' i accused 

Ir P C (= 
ere further 
has not 

been Uiscnargea - -lU u iv o4 

12 Cancellation of bail.— Magistrate may 
commit an accused person who has been released 
on bail if a pnma face case is made out against 
him by the sworn testimony given before him. — 
36 C 166 30 C 174 

13. District Magistrate has no power to 
supersede an order for bail.— A District 
Magistrate has no pow or to order re arrest of a 
person, accused of an offence under S 304 1 P 0, 
reloiscd on bill bj the Rub divisional Jtagistrate 
— IBurT 70 22 B 519 

14. Hovision. — The proceeding in which it has to bo 
determined whether an accused person has to be 
admitted to bail bj a Magistrate is n jedicial 
proceeding, and as such cognizable by the High 
Court as a Court of Revision [6 M. 0.1 (65) Se.» 

2 M. n 396 29 M 100] It is no doubt open to 
the High Court to grant bail, when both the 
trying Jlagistrate and the Re«siong Judge have 
refused bail [37 C 174] but as a rule when the 
Sessions Judge, after considering the evidence, 
conies to the conclusion that here are no reason- 
able grounds for believing tho accused guilty, and 
admits him to bail, the High Court will not go 
beyond the order ( 10 51. J. 411 ]. 
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498. Thp amount of c\(‘iy fwnil exeontetl nnricr tlits Ch.'jptor ‘■liall !>t' fixed nit!i’<Ice re^irJ l'^ 

Po«cr to flirM't a<tmi-«ic)ii to b iil or ojrrnni<.taiicPs of Hit* ftiitl ‘•luill not be excf>.-he ; ftrd tbe 

reduction of bail ill"!! Couit or Court of St‘'‘'iou mar. in any eAf=e, ttliether tl.ere 

be an appeal oti com iction oi not. direct that any person be admitted to bail, or that the bail reqairtd 
by a police-officer nr ifaeictrate be rednrwl. 

Notes. 


1. Discretion of the High Court.— Tho iiiph 
Coart, when pas=intf order? under S Cr P O 
IS not limited bv the reitriction^ imposed lu 
R. 197 (1), but bail <Iiontil not be taten in 
non-bailable casea ncept in •pecial circoin't.'ince*. [ 
What those special circuinttaneci are. is a matter 
which doea not admit of prcci<e definitiOD, nnd i 
tho diacretion mven under R lOS is one thnt i 
'.hould be exercised aceonlirL' tb the exiceneie* I 
of each case —10 S. £0S R R R 420 See fO^) i 
A N 19.7 2Wcir657. 

2. -Yofc prr coj»/m. — ‘‘Wp thmb that the rule ‘ 
laid down in S 497 Cr P C for the iruidanee of I 
Courts other than the Hisb Court is n rnle I 
founded upon justice nrd equity nnd one which 
should be followed by us a« well as by ererr ' 
other Court iinles® anything appears to the 
eontrare Tho extended powers gieen to the 
High Court are certainly' not to be u«ed to get 
rid of this very reasonable nnd proper prorision 
of the IsTT /fofmieeO'f rtn-t Sfinefnill’n J / in 
42 0 25 But S«37 C 159 

2A. Caution m interference.— Tbe High Court 

will be veiw cautious lo interfenn- with the 
discretion of a Magistrate in case of bail under 
S 497 Cr P C. apeeially where tbe prosecution 
has not tendered evidence to connect the accused 
with the offence —Rat {192 r, M 03 CM. 09 

3. Ball in non-bailable offences.— fi. 499 
Cr P C gives the Court of Session and High 
Court lory wide powers to admit an acca'ed to 
bail even when he is charged with a non bailable 
offence. Tbe admission to bail is a matter within 
the discretion of the 8e**ion« Judge, — fO?) A. K 
195. 

4. High Court is not merely to consider 
whether tho accused will abscond.— It is 
not correct to sir that, in cxercisiug its discretion 
under S. 49S of the Code in granting bail to 
nnder-trial prisoners, the High Court shooM con- 
fine its attention only to the qnestion whether tbe 
prisoner is or is not liVely to abscond.— ^6 C ICC. 

5. Accused tried under the Criminal Law 
Amendment Act (XIV of 1008.)— The 
power of tbe Ilieh Court lo grant bail to an 
accused person under S 499 Cr. P C is ootouehed 
by the provisions of the Criroiual Ijiw .Amend- 
ment Act But the condiiiOBf for releaae on bail 
provided hv R 497 will apple fS. J2 of the ActJ — 
A7 0 412 37 C. 439. 

Q_ .1 gj-ant bail 

luncih— Tb« 

■ 499 Cr. P. C. 

• • ' passed by it, 

whether on the Original, .Appellate or Rensional 
side nnd to relenso the prisoner on Imil on his 


n«sertin_" that he intcndiil lo appeal to IT i 
tlaj'estv in Council. The section dot's not refer 
to n c.a'so w here the Court is f'l' '!■“ 
eases where the Court has stil! some power I»fJ 
as regards tin pentenee of the aecu'ed,— 17r R- 

loos (F, B.). 


[Note.— "’hen there has been an appeal to Fner 
Council -U'hcre the pnsotur had got speciai 
leave to Rppisil to the Privy Conccil, the Hies 
Court has jon«dictirni to release himonUid — 


TIP 


/!roilinfs oil ir/iir/i tliC Ittu^i f'oili'f 
iritl iiitcr/i-fp itinf e/i'niit liiiif. 

7. (1) that no reasons whatever were given ^ 

Magistrate for cancelling the origmal kiii" 
(’M)2M K I3A 

8. (2) that the charge against the pntoner «nfle* 

be tried nitbout nnr unreasonable deiay"* 
13 C N. 43 C M 6.1 ‘ _ , 

9. (3) that the facts on record do not sustain 

charge of murder contained In the wnrraat,-* 
Peapfe i ^herif of irrefehei'er I 
See feop/e i ?»n\i R Abb 27. PeepV r AH 
2 ParV 570 

10. (4) that a ease has been twice tried and the 
in both cases disagreed.— feoyfe r. Perrys' 

Pr <N S)27 

When bail should not bo allowed. 

11. (l) Where the probability of the conviction bc‘« 
wrong depends on mere technical ground •“ 
Kat 4S0 

12. (2) where there ts no reasonable doubt of t'e 
pnsoner's guilt — Expxrte Taylor 5 Cow 39. 


Priwei' of Session* Coiii'f^ 

Bail pending appeal. 

13. (1) The provisiona of S. 390 ff-S. 49S) do PO' 

empower a Sessions Jodge to order a Magistw 
to admit to bail a person who has been eooviet i 
before the admission of bis appeal to his i 
and that he has no such power where no ®PPf, 
lies to his Court -1 A. 151 (F. B.) 3 C. L 491 
3 C. L 405 (X) 24 tv B. S : 23 tV. R 40 • firr 

17 B. 334 

14. Note,— (i) A person sentenced to one month s 
imprisonment by a Magistrate from which sea ; 
ence no appeal is allowed, is not an 

person within the meaning of S. 436 Cr. t- • 
1661 (==S 49S), so as to be admitted to bs" 
by the Court of sessions, when his co'e is 
to tho High Court under S 434 Cr. P. C. f-?' ' 

—1 B t. (A. C)7 24 W n 7. 
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(ii) AUliou};li n Sessions cannot release a | 

prisoner on liad pcndmjf an. appeal, jet he may 
suspend the sentence —3 \V. II. 57 
Person accused of non-ballablo ofTenco. 

15. (2) \ Court of sessions has power under R 390 
(.\ct X of 1872) to admit a person committed for 
trial for a non-biilable offence tob.Ml —(’62) A N 
231. 

Bail after conviction ponding appeal to 
High Court. 

16. (3) A Sessions Juds'C has no jurisdiction to release 


17f. (F. B.) 

SiH-cial poifcfjs of the High C'o«n*f. 

17. (1) Coroners’ Act 1871.— After a coroaer has 
drawn op fin inquisition and committed the per- 
son to jail refusing bail, the only Court which 
has power to grant bail is the High Court —31 
C I 

18. (2) Extradition Act XV. of 1003 .— as 

records allomng boil to n prisoner, against whom 
proceedings are pending under the Extraditioo 
Act of IDOT the High Ooiirt has the fullest di«crc- 
tion haring regard to tho prorisions relating to 
bail in the Cr P C by u inch the matter must 
be regulated — 17 C 55 730 

10. (3) Sind Frontior Bogulation III of 1892 

S. 8.*~An application foi bail on behalf of an 
accused who is being tried by a Jitgah or Council 
of llldcrs under R 6 of the Sind Frontier Regula 
tion (III of 1892) does not he under S 498 Cr P 
C. to the High Court — .*> S 103 

20. (4) Cntalnalllia'W Amendment Act (XIV 
of 1908.)— Sen Note Ko .5 abore 

21 (') Explosives Act (VI of 1008.)- On a 
()ue«tion whether bail should be granted by the 
High Court to certain persons undergoing tnal ' 
under the Ktplosiecs .\et (VI of 190S) licM that 
the decisions of Knebsh Courts arc not neccssani' 
a safe guide in interpreting sections of the Cr P C 
There may be otlicr circuiustanecs than the liLeh- 
hood of absconding n Inch may affect the question 

35 C. HA 

i’vot t-tllivi-, 

23. Stage at which bail may bo granted. - ^ 

In granting bail under S 4'1'5. High Courts and 
''p-.siitns Court In'e di»rr,fi«» 


This power cun be exercised soon after the arrest 
of the accused hy the Police, eien 6e/orc co«e 
•s $ent up to a J/njK^rnfe— 7 Bur 80 
24. Dofamotory petitions.—lVherc an appli. 
cation for bail contained defamatory allegations 
and irreleeaut attacks on the trying Magistrate 
and other Oorcrnnient Officers, tlic Court refused 
to Allow the petition to be filed [15 B 48S]. 
The Courts has 0 power to delete the defamatory 

I iurtions from the applications presented to them. 
Ilat 480) 

Practice. 

26. Petition to High Court to discharge 

bail, — U'here a Sessions Judge, after considering 
tlie eridenec, comes to the conclusion that there 
are no re.asonable grounds for believing tho 
Acensod to be guilty, and admits him to bail, tho 
High Court will not go behind the finding and 
discharge the bail either under B 4.12 Cr P C. or 
any other provision of the law.— 10 M J 411 
20. Transfer on the g^round that by grant- 
ing bail tho Magistrate has shown 
leniency. — A transfer is not justified because 
the Magistrate’s action, in exercising a jurisdiction 
resteil in him by law, nr , releasing an accused on 
bail, shows a tendency to treat the accused with 
undue leniency — 22 B OPl 

27. Power of a Single Judge of tho High 
Court.— .t Single Judge of the Uigli Court may 
order the release of a prisoner on bail pending tho 
hearing of an appeal —\V R (Sp) 19 

28. Order rofuBing bail is not a judgment 
within the meaning of cl 16 of tho 
Letters Patent.— An order of a High Court 
lefusing to gmnt bail to an accused person is an 
order m a criunnal trial It is not a judgment 
witbiu the meaning of cl 1 > of the Letters Patent 
and IS not appcalnblu to a Division liench — 
19 M J 478 

22. Amount of bond.— The section refers to the 
Amount of the bond indicating that tlic accused 
should bind hiniscif in a sjiccilic sum. and that 
the sureties should hind themselves jointli and 
«evcrall\ , or jointly , as the case may be, to pav the 
amount of the bond [G llur II 73) Where the 
nccu«e<( pcr«oh is rekased on b.ail with sureties, 
the sureties should ordinanly be madi jointly 
.ind seieniJU liable for the same amount as tho 
.locusoil and tannot he made liable for more. 

the t'tnl >‘f th. »mii, miiieiiibi, from Ihrin mwt 

n..l rrrre-l 'A.- ....i.,M„f [2 1, II 235 (1005) 

I It .11 But Sre JG C 5CJ] 


499. (1) Hofiiu any peiwon i-. releivetl un b.iil or leloa'-cil mi liiv mvn lioiiil. n Ivind fur 
Bond of accused and sureties •.uclj sum iif monta .is the piliee-iilhrci oi Coiiit fi« tlie ca'o 

may l>e. tlnitks sufiiciont '•hiH Ih< exPcuteil liy sucli person, niiil. tviieii lie is relea.sei.1 on bail, 
by one or more siifHcient sureties coiulitioned that such jiewm sliill nttcml at the time and 
place nicntiiiiieil in the iKitid. wml shall tontiimtr to attend until olhcrMi'e directeii liy tho 
Jtolice-iitficor ur Court. «s tho niso muy fie 
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noN'D OP ACCUSEb AND SUIIETIES. 


[Sec. 


(2) If flic CUM' f«() require, llic Iiond also Innd tlie per, '•on released on b.iil to appeir 
•\vlicn called upun at tliu Higli Court, Conrt of Session or otber Court to answer the charge. 


1. Form of Bail bond.— 5c-e Seh. V. Form No 4C. 

2. Construction of Bail bond. — “Tho petitioner 

stood bail for n person cliarped w»lU an offence 
under S. 39", * • Tbc bond is in Form J»o 4* 

whicb is in accordance with S 409 Cr. I' 


Tlic part (of tbo bond) which is ai^cil by the 
petitioner is m these words. “Wo 5i 


I jointl) nnd 
scrcrallj declare ourselves .and each of ns surctlcl 
for the said A T. that lic sbaTI attend Court CTcrj 
day of the preliminary enquirj, and as the ca«c 
has been sent for trial to the Sessions Court, 
Madura, th.at lie shall appear before the said 


some orcrsipbt apparently, tho words in the form 
as given in the Code “that ho shall attend Court 
every day of the preliminary enijuirj” were left 
8tatiding, nlthousli the cn«o bad olrr.ady ' been 
coniinitted • • . Tlio date when the accused 
was to appear at tlio Sessions Court is given 
in that part of the bond which is signed by tho 
accused The argument before us of the Icametl 
pleader for tlio petitioner is that we must treat tho 
portion signed b\ tho petitioner as two sepiratc 
bonds fiuitc independent of each other • • . 
That IS not n sound contention • ♦ It (the 
bond) 13 to be regarded ss oae document 
• • Tho surety who stands bail must he taken 
to know tho dnto on which the accused has nndcr« 
taken to nppear and if the accused does not 
appear the surety bond is liable to be forfeited.”— 
Per ,.46diir iJ/jJiim and yapiei JJ. m Cr CS7 (M) 
The gonoral rule.— tlnty one bond is to be 
taken from the accused nnd bis sureties /oi one 
defninint'^e oincmnf, the snrettes engaging to be 
bound jointly and severally for the same amount 
ns the accused so that it may be renlirable from 
any one of the obligors There is no warrant in 
law for taking separate bond*, from the accused 
and ins suretie-j individually and acvcrallT,eieecd- 
ing the aggregate tho omoiint for winch the 
accused is liable — 30 P K. IKOO 
Breach of verbal direction may lead 
to forfeiture. — By the terms of a bail-bond, 
the defendant bound himself to appear ‘‘ou the 
first enquiry or at other times required” He 
appeared on the first iliy of the inquiry and was 
verbally directed to appear on a subsequent date 
bat failed to do «o Jfchl that the amount secured 
by the bond could bo Icg.iIIy forfeiteil by reason of 
such non-altcnd.inec — '2 WcirfiS** 


tho Codo make it abundantly clear that a Police 
Oflicrr in charge of a Folico Station has power 


any person bound by the bond can be called apcm 
to pay the penalty thereof —-22 P. R lf>13 

6. Magistrate cannot bold to bail a per- 
son to appear before foreign tribunal.— 
Neither tlio Code of Criminal Procedare nor 
any provision in tho Estrndilioa -\ct of 
1003) authorises n Magistrate to hold a person 
to bail to nppear before a tribunal m a state to 

* which the Act applies — 33 C. 1032 

INoto.— He can bind over the prisoner to appear 
before hirnself and then after receiving the 
warrant from the Political Agent of the state, can 
proceed to execute it under S, 7 cl. (2).— 

7. Bail bond must specify the Court where 
tho flccusod is to appoar.—Alvlbojiib.^ 

which the safeties bind themselves to be respoo- 

siblo for the appearance of tho nccnied duriog tb® 
prcJiroimry investigation, cannot be forfeited u 
the accused abscond efier the preliminary 
and during the trial at the Sessions Court [6 ” 
n 3G See IPS P. h. 1903 . 30 C 749 ] 

8. Contents of tho bond.— (1) It must pronfle 

for money penalty. — 17 0. P. 113 (2) Timeano 

place must be mentioned In tho bond itself 

A N. 44 

Terms of tho bond cannot be varied with- 
out consent of tho surety.— Where the surety 
undertook to produce an accused person before 
a certain Magistrate, ho cannot be made liable for 
tho default of the accused to appear before an- 
other Court to winch the case was transferreii 
after the execution of the hail bond —13 W.R 
S3 . .-50 C 107. 

tlloto. — A surety is not liable for default madobj 
the accused on n date subsequent to that ft* 
which he had rendered himself liable If t*’® 
accused attends on the date specified in the bail- 

bond, the liability of the surety ceases-— 2 Weir 

KKJ] 

0. Bail-bond may be conditioned to m* 
volve attendance from day to day-": 

There is nothing illegal in requiring the accuse^ 
to bind themselves to appear from the date of the 
execution of the bail-bond on every day until tic 
case is disposed of. No notice is necessary before 
proceeding to enforce the penalty, if default n 
made— C M. II. (app) xsxvni. 


500 (1) A« <.(1011 us tlie bniid baa been exeented. tliu person fur w li(>«c appearance it 
I)i«c1»nrge from custody lieen pxocnted simll fjc released ; and avlien lie is in jail, the 

Court ndniittmg liim to luul Hiiall Nsne tmoitlcrof rele.\«o to the oflicor in c]i,ir"o of the 
mill hiicli olTicei on itccipt of the orilei shall lelcnse liim. 
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( 2 ) Nothing in tills section, section 496 or section 497 sli.vll ho deemed to require the 
[•clease of any person liable to he detained for some matter other than that in respect of which 
the bond was executed 

1, Not©.— For Form of Warrant, — 5re Sch V Form No 43 


501 - If, through mistake, fraud or otherwise, insnfiictpnt sureties have been accepted or 

Power to order snffleient hail when they afterwards become insufficient, the court may issue a 
;hat first taken is iasiifRcicnt. warrant of arrest directing that the pei-son released on hail 

lie brought before it and may order bim to find sufficient sureties, and, on bis failing so 
to do, may commit bim to jail 

Notos. 

1. Application of S. SOI.— S COl applies to » . 3 

case where there arc aurctios and where through I 
mistake, fraud or otherwise, inaufficient snrcties ' 
have been accepted Tho section is inapplicable I 
to a case covered by S % Cr P C —38 M lOSS , 

2. Increase of bail.— A Sla^istrato is justified | 
in increasing the amount of bail, if, by farther 
proceeding, the case turns uu more serious tbau 
at first itnagiucd. — [66 P L 1912] 

502 - (i) All or any sureties for tlio attendance and appearance of a person released on 

Discharge of snrcties. bail may at any time apply to a Jlagistrato to discharge tho 

bond, either wholly or so far ns relates to the applicants 

{ 2 ) On such application lietng made, the Magistrate shall issue his warrant of 
arrest directing that the person so released be brought before lum. 

(5) On the appearance of such person pursuant to the warrant, or on his voluntary 
surrender, the Magistrate shall direct tlie Iwnd to be discharged cither wholl} or so far ns 
relates to the applicants, and sliall call upon ■'udi person to find other sufficient sureties and, 
if lie fails to do so, may commit him to custoily 

. Note. 

1 There is no warrant for bearing tho 
application on the monCs.—wberc a surrty 
applif's for a cawcelUtion of his IkhkI, under 
S 502 of tho Criminal Procedure Coile, tlicro 
is no such thing as Iiearing the application on 
tho merits Tho presentation of the application 
itself imposes upon the Magistrate the doty of 
issuing a warrant for the arrest of the aeca«c«l 


Itcncc, where .a surety, after once presenting on 
application for cancellation of Ins bail-bond, fails 
to appear in person or by pleader, such failure 
cannot deprive him of Ins right to treat the bond 
as cancelled When onco the application is prc. 
Rented and reccned, there ,< nn option Ir/t to the 
Jfojiirfinfe but to act under R 602 Cr P C. 1899 
— 1» B « 1236 


Cancellation of bond. — Where a surety fur. 
nislied by a person directed to furnish security 
for good behaviour has been offered and accepted, 
the Magistrate has no authority to require fresh 
security merely because ho is dissatisfied with 
the old security already accepted — 1 C. N 394 
10 P R 1905 28 P R 1901 See BO C. 245 2 
L B 76 


CHAPTER XL 

Oi i«in nil Exasii\vth>\ oi WirNF"'!' 

503 (/) Wliciicvcr. in llio course of an inquiry, a (lial or any ntlier procetilin:j iiiider tliii 
When alicndaneo «'f «itnc«s mai be Code it appears to a Presjdeiiry Jlaeistrafp, a District Magistrate, 
dispensed with. Court of .^ecMon or tlic Higli Court tli.it tlie fianiiinlion 

of a v\itliC'“ i' iivcc«'>.irv for the tmls nf justice, ami tint the ntlciidaiicf of micIi witims 
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I'uMMISblOX?;. 


[Sec 


cannot be pi-ucuicd nithoufc an umoniit of delay, expcji‘.f oi inconvenience nliicli, uiuler tlie 
I„n» orcomml.sicn »n<l procrf.irc clreumslameH ot llic wm.lil lie miieinoimlilc, ineli 51a;i,lr«le 
thereunder. or Contt may di'.pen«ie vvvtb kWcIi attendance and may i«vae a 

comnii.ssion to any District ilagistrate of the first class, nitliin tlie local limits of wlio-e 
jurisdiction such witness resides, to take the evidence of sneh witness, 

(2) When the witness lesides in the territories of any Prince or Chief in Iiiil'i 
in wliich there is an ofilcer representing the Ilritisli Indian Government, tlie comniisMon 
may he issued to such ofheer. 

(.5) The ilagistrate iir otliccr to nlioiii the commission is issued, or, if lie is the 
District Jfagistrate, he, or such Magislmte of the fii’sl class as lie appoints in this helialf, sliall 
proceed to the place where the witness IS or shnll suiunion the witness before him, and shall tike 
down his evidence in the same manner, and may for tliis pni-posc exercise the same powers, as in 
trials of warrant-cases under this Code. 

(•i) Where the commission is issiietl to Midi oflicer ns is mentioned in sub-suction 
(5), he may delegate his powers and diilic- under the commission to any ofllcci su!«ndin.»tc to hin‘ 
whose powers are not less than those of a Magislr.ite of the first class in Britisli India, 


504. If the witness is within the Kical limits of the jiirisdictitni of any Presideiic) 
Commission in case of wltrc«s InnnK >fagi''trate, the Mngistiale or Couit issuing the coinmi'sicii 
within presidency town ,„„y ,lirecl the same to the s,vh 1 Presidency Magistiute, ivh'’ 

thereupon may compel tlie .ittcndancc of, and exiitniiK* such witness ns if he wereawitne'* 
in a cn«e pending before himself. 

{2) Nothing in this vt-otioii slmll he deemed to affect the power of tlie High Court to 
issue commissions niuler tlie Slave Tr.ide Act, 1^7(5, section .'t 

Pi‘OiiO'*eil (inieiKhiieiit to t/ic Accfioii.-~ln (l) ot section 504 of the ssiit Code, yw <!>'• iwi' 

“Ihc nmd Presidency .Vfoci.OQle,” the nonU ‘‘ ‘»th P yja-fi^ltuie" nhatl le 

Ill) .Viter the game suli-secluin, the foJlowinft sub section shall bo insetted. nMueh , 

“ (/») When .1 commis«ioii is tssncil uniU-r this srcti<m to n Chief Presidency SfciKistt-ite, lie im\ dele^rite hu 
pQW ers nnd duties under the ciniimissioii t« any othei Piesidcncy Magisti.xte subordinate to him.” 

Note.— Slave Trade Act— 30 A 40 Vh c 4b 


Parties may I'wmiiio witness 


505. (1) Tlie paiGcslo anj proceeding under this Code in wlucli a commission in issued 
may lespectivcly forwaixl un\ iiitcn-ogatones m writing which the 
JIagistrate oi Comt ttirectiiig the commission may think relevant 
to the issue, and the filagistrate or officer to whom the commissiun is directed shall evamine the 
sf^iic'-s upon such iiitenog'itorTe-. 

(^>) Any Mich party, limy appc.n- hefmc such -Nfagistiate or officer hypluadei, or if m't 
ill cn*l<>el\\!i pel sou, and may cx.smimc. cross-examine ,md ie-e\.imine (as tlie c ise may be) tl't' 
buid witne-s' 


Propo-getl ame-nflim-ntH to ihv sf-rf/cw.-In imh-scction (/) ,.f section 506 of the ssid Code, after the 
word “directed" the words “or t.. whom the duty of ixccutinjf aiich commission !ms been dole"iitcd " shall 
iuseited. 
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Power of j>To\5i'icia\ Snbori\)»"ifi 
^^ag^st^atc to apply for i^^un of 


506- Wlicnctor. in tlio ronrsc nf iin ciitinin* or a trial or nny other prorcccHii'' under thi'- 
Code before any Jragistrate other Ih.in a Pre''idoncy Jlagistrate or 
District Magistrate, it .ippe.us that a coniiiii'''!ion ouglit to lie 
issuiil foi the CTaminatioii of witne's Mhn'«e etidente is ncco-'Sary 
for the ends of instiro. and that the attendance of «:ncli witness cannot l)c proem id without an 
amount of delay, espouse or inconvenience which, nndei* the circtimstances of the case, wonld 
he unreasonable, such Jfngistratc ahall apply to the District M.igistrate. stating tlie reason for the 
application, and the District itagistrate niaj either issne a commission in the manner hercinliefnre 
proNided or reject the applIo.Uion. 


507. (J) After am commission issued nnder section 503 or section 50(1 has been duly executed 
it shall be returmil together with the deposition of the witness 
Return of coTninisston exainineil Iheieuiider. to the Court out of which it issued ; and 

the commission, the return thereto and the deposition shall he open at all reasonahle times to 
inspection of the parties, and mai subject (o all jnst osccptions. be read in cMdencc m the ease 
by either party, and shall form part of the record 

(2) Any deposition so tahen, if it salishes the conditions prescribed bj section .'l.'l of 
the Indian Kxidencc Act. 1S72 may also be rcceiv«l in eMdence at any snbsequcnt staje of the ease 
before another Court 


508 In eierj case in which a commission is issued nnder section 503 or section 500, the 
iiiquiiy, trial or other proceeding mar be adjourned for a specified 
Adjournment of in, imry or Innl „.„.onaWy sttflcienl (or tlio frert.lion „n,l rotii,-,, of tito 

cominisstnn 


arrangement or notes, 


S C03=R 330. parn* 1 and 2 (lfi72) 8 6(M'=S “6 
(1872) . S e0fl*S. 330, para S (1R72) 8 .WT S3! 

I. Application of the Sections 603-508 
Cr. P. C. 

II. Power to issue Commissions. 

II. Purdanashin Ladies. 

;V. Practice and Procedure. 

(1) Witness rcsiilInB within jurisdiction 

(2) Admissibility of endenre taken on Commission 
(i) Obj'ectinns to cndenco taken on Commission 


of Act X. of 1S75 para 4 R. C0o-=S 330 parn 4 
► Act XI of 1874 S 70, para 0 Act X of 1875 

(4) Is Commisimner a Court within the meanme of 
S 195» 

(>) Issuo of Commissions br Rnbordinato Courts 
[8 506] 

(G) Examination of witnesses. (S 505'] 

(7) Kcading m cTidenee [ S 607 ] 

(5) Adjournments [S 508]. 

V. Grounds for refusing Commissions. 

VT. Miscellaneous. 


I. APPLICATION OF THE SECTIONS, 503-508 Cr. P. C. 


1. When Commission should bo issued.— t 
Witnesses in onmmai c.ases iboulA not be exa- 
mined by Commission except in extreme case* of 
deJar, expense, or inconvenience — T, A 92 Sre 
12 .iL C9 

2. Power of District Magistrate.— A Distnet 
Mspistnitp has no jurisdiction to direct • Subordi- 
nate Magistrate before whom a case it pendiDtr to 
examine a particular witness in the case, in her 
own house See 503 applies only to easel pending 
liefnre the Courts therein specifieil. A Diitnrt 
Magistrate cannot make any such order except 
on a reference made to bim under S .Wi Cr F C. 
2S 8 


3. Scope of S. 607 Cr. P. C. enlarged.— 
Under the Code of 1882 evidence taken on 
commisajon issued by a Court would be nsed only 
by that Court. It was held that evidence taken 
on commission issued by the Chief Presidency 
Magistrate dnnng the coarse of an inquiry before 
him cannot be admitted ox the trial of the same 
case at the High Court Sessions nnder S. .V)7 of 
the Code. (19 C 113], In 19 C. 749 it was held 
that the deposition of a witness obtained on a 
Commission issued by the committing Magistrate 
and forming part of the record was adraisiible 
under S. 33 of the Evidence Act at the tnal at the 
Sessions. This view has been incorporated in 
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POTTER TO ISSUE COMMISSION. 


[ Sec. 


Sub? (2) of S 507 Ci. T. C.— Subs (2) of S 
507 Cr. ? C 

4. Commission intended primarily for wit- 
nesses other than the parties. — Although 
S 503 may include anj pirtyto a proceeding, it 
IS principally intended for the pnrpusoa of eotne 
witness other than the parties principally con- 
cerned,— “persons ?\hose presence could not be 
obtained without an amount of delay and expense, 
which, under the circumstance? of the case, the 
Court considers unreasonable” — 19 C. 113 

5. Commission to complainant. — If a com. 
plainant calls himself to testify to mattera within 
hi? knowledge, he will, .as reg.irda testimony, be 
a witness for the prosecution, and the issue of a 
commission for liis examination is perfectly illosral 
—42 C 19 

[ITote por rOHf JTf,— The section relates to Com- 
mission for the examination of witnesses In tho 


prolimitiarj stage of a proceeding, ft coniphinint 
1? not a witness but u complainant. Therefore a 
Coiiiniission cannot bo i«sucd for the examination 
of a complainant — 10 P. II. Ifi90 ] 

0. Handwriting expert should not be exa- 
mined on Commission — Where an expert 
witness in handwriting appears to be the principal 
xvitness ir. the case, no application to examine bun 
on Commission sliould he granted — 9 M. T 33t 
7 Magistrate’s jurisdiction to issue Com- 
mission to a pleader for local enquiry.— 
A Magistmto has no authority to issue ft com- 
mission to a pleader for local enquiry in b 
criminal case —IS 0 N. 399. 

8. Resident of Gwalior.— A is a person to whom 
S 503 Cr. P 0. npplie?, and if a Commission is 
issued to him in accord.ince with the law, he is 
bound to execute such Commission He 
delegate his functions as a Commissioner. ( "Cj 
A N 106, [ Uut See sab? (4) ] 


II. POWER TO ISSUE COMMISSION. 


9. The High Court. — Under B, 603 (1) tho High 
Court can issue a commission to any District 
Magistrate or Magistrate of lat class within whose 
jurisdiction tho witness resides. 

Under tho old Codes, it had no euch power . — Bee 
5B 838 

10 To witness resident within the local 
limits of the Couit’s jurisdiction. 

(o) Where a British seaman, charged with the 
murder of a fellow sailor on board a Bntish ship 
on the high seas was tried by a Judge of the 
High Court, the Judge conncted and sentenced 
the prisoner, ohietly, on the evidence of the 
captain and the second oQicer taken on commis- 
sion by the Chief Presidency Magistrate. Held 
on appeal, that tho endcnce so taken was 
admissible as against the prisouer 16 0 23$ 

(b) Although it is doubtful where a Presidency 
Magistrate has poner to issue commissions for 
esamination of witnesses witbin his own juris- 
diction, yet there is nothing to prevent a 
Presidency Magistrate from examining a witness 
within his jurisdiction at some place other than 
the Court house. 24 0 551. 

11. Witnesses resident m England. — ^Thc 
High Court has no authority either to issue a 
commission oi a letter of request to the English 
Courts for the examination of a witness m a 
criminal case. 10 Or 571 (A) Scealso 80 P R 
1878 

12. High Court’s powers under S. 76 Act X 
of 1675. — Where a Government servant ha? 
been ordered to proceed at onoo to a distant 

- ’ » • - . 

ter S 76 
t directed 
ommission 
1.285. 

13. ■ • discre- 

for eiami- 

nntinn «if a witness la entirely in the discretion 
of tho Court — 8 0. 


14, Commission can be issued only within 
tho limits prescribed by this Section.— 
The High Court has no power to issue a cominis 
elon outside its jurisdiction, except in cases 
provided by tlie section itself Therefore » 
commission cannot be granted under the Ooac 
to examine a xvitness unless he be in British 
India, or within the territories of a PriuM or 
Chief la India in which there is an 
representing the British Government — 6 B. 338 
16. Commission cannot be issued to French 
India. — As evidence taken before the 
Courts is inadraissihlo in trials before Engli'b 
Courts, and ns the French Government is 
that it IS not open to them to empower a 





India can bo execated, unless S 503 of 
Cr. P. 0 13 amended Sessions Judges ft” 

Magistrates ara therefore requested to discontm” 
the issue of commissions under this Court* 
Circular No 2781 dated 13th Oct 1886 which i* 
hereby recalled, except in so far as it relates W 
commissions issued for execution in British Ino' 
by French Courts -Mad H 0 Cir No. SaW. 
4th Oct I8S7. Mad Rules Nos. 24 and 25 p 12- 
18. Expense or inconvenience— not bu^ 
oient grounds for issuing commission 
Where two principal witnesses for the prosecntio 
inacace under B 411 I P 0 were examined m 
the preliminary enquiry, on commission, and U' 
Session Judge admitted their evidence taken 
before tho Committing Magistrate under S 3 > o 
the Evidence Act, and also issued a supplementary 
commission to one of them on the ground that tn 
attendance of the witnesses could not be 
without an expense of Rs 500, which he cons'ue*'® 
to bo unreasonable and would inconvenienc 
them, held that as the whole case rested . 

evidence, and as the important question of tn 
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nmo^KAsniN iadies. 
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identification of tlio stolen projicrty to wliich they I lasuin^ Uio commission under fi C03 Or P. C., 

deposed, was a most material point in the case, more especially ns the accused could not nrranj(e 

held that the Judge had acted improperly in I for tbcir cross>etaniination. 6 A. 221. 

Ml. PURDANASHIN LADIES. 


17. Purdanasliin lady.— The High Court m 

eaercise of its powers of revision, has powers 
to direct a Magistrate as to the mode in which 
the cTidence of purdana<hln ladies may and should 
be taken. If she would take a house or anito of 
rooms not far from the Court and jiay all costs, 
the Magistrate should not enforce her attendance 
in Court but should examine her in such place.— 
21 C. 551 laCr. 501. 

18. Bulo with regard to pardanashin ladies. 
—Although purdanashin women arc not of 
right exempted from personal attendance at Court 
tho word “nieoTenienee” in S 330 Cr. P. C 
(1872) empowers the Courts to allow examination 
by commission in criminal cases, where a witness 
according to the customs and manners of the 
country ought not to be compelled to appear in 
public 

But where the purdanashin lady was herself the 
complainant in a case of defamation,— lietd— that 
tho fact materially altered her position as regards 
tho question whether aha should be exempted 
from personal appearance, and (he accuseil had 
a right and privilege to have her evidence taken 
in his preionco in each Court.— 5 A. 92 See 12 
A. CO 

IQ. Application by purdanashin ladies 
should be allowed whenover possible.— 
An application made by a FnrJanaahin lady eum- 
moned aa a witness to be examined by commission 


should take into consideration the customs and 
habits of tho people — 15 C 775 1 S 5 

20. Examination of pardanashin ladies on 
commission . — \ pardam-lnn lady bas a right 
ns a witness in a cnminif ease, to be exempted 
from personal attendance ns a Court and to lie 
ommincd on commission [4 0 20) 


IX'oteprr eoutra. — Tt would bo weakness to 
surrender ns a gencml principle to be adopted 
in all cases that parirannsAin ladies whose evid- 
ence is required in eriminat trials are to be allowed 
to compel the Court to examine them at some other 
place than the Court house itself. — 12 A. 69.) 

21. Pardanashin ladios ought not to bo com- 
pelled to appear In public.— Although there 
IS no provision in the Criminal Procedure Code 
which protects parilnnusAm ladies from appearing 
in a Cfourt of justice, nevertheless, it is very 
undesirable to compel the attendance of such 
persona (12 .V. 69.] Although tho purdunasftfa 
women are not of right exempted from personal 
attendance at Court, the word “inconvenience” 
in S 330 Cr P. C (=8 603) empowers the Courts 
to allow examination by commission in criminal 
cases, where a witness, according to the customs 
and manners of tho country, ouglit not to Ija 
compelled to appear in public (5 A 02. 19 P. B. 
1903 1 S 5 Sec 4 8. 257 ] 

22. Daughter of a prostitute may be a par- 

lady.— The mere fact that a woman 
IS the daughter of a prostitute is insufEcient to 
show that she is not a purdanashin lady. Ifsho 
bas been married to a respectable person, m whoso 
family women observe purdah, she is entitled to 
bo treated w.ith respect, despite her lowly origin 
—43 P L 1913 

23. Examination in chambers.— In the esse 
of pardanashin women cited as witnesves, tho 
better course would probablj bo for tlio Magistrsto 
to esamiDo them in chambers after making pro. 
vision for maintaining their Parda — 4 S ’67 

24. Commission to complainant (parda* 
nashm lady.)— Tho terms of S 503 Cr. P. C 
are very wide They refer not only to an enquiry 
aud a uial but to any other proceeding The 
section authorises tho examination of any witness 
nod a complainant is certainly a witness fn the 
case of a pardanashin lady, S 503 Cr P C shoatd 
bo applied —42 0 19 2 IVeir 659 


IV. PRACTICE AND PROCEDURE. 


(J) 117/iirsv rceltliitff trithiti 
25, Witness residing within jurisdiction.— 
The ruling in 0 B 2*'5 (s roling under S 70 of the 
High Court Criminal Procedure .Ket X of 1875) 
tn the effect that there is nothing in the language 
of this section to support the contention that the 
court has no authority to examine a witness by a 
commission when ho is within jurisdiction, was 
di<<rnte.l from in (1897) 24 C 551 on the ground 
that S 70 of the High Court Cnminal Procedure 
Act 1875 w«s somewhat different from R 503 
“.\Uhongh It is doubtful whether S 603 authoriiea 
a Presidency Msgi«trate to i««ue a commission 
for the examination of a witness residing within 


hi8 own jurisdiction, there i« nothing to prevent 
him from examining him at some other place than 
the court house ”—{24 C 551 ) 


(^) Affntfeeililllti/ of fvldrnce ifihrn on 
Cotnminelon (S. 

26. (I) The deposition of any witnes-, obtained by a 
commi-sion i»»oed by the committing Magistrate 
and forming part of the record of the enquiry, is 
admi—ible under R. M of the rridenee *Aet, 
provided that the requirements of that section 
atv satisfinl netwithsianOing Ch. XL, Cr. P. C — 
19 B 749 
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nnouNoa for REFUsiNfi commi«!sions. 


[ Sec 


[Note. — In (1878) 3 B 331, the tlcpositions of 
vkitnecscs taken by the British Consal at Zanribar 
with reference to a case of tnuriler committed at 
that place, idmitted in evidence under S. 33 
of the Eviilenco Act by the Bombay High Court 
in the trial subsequently held before it ] 

27. ( 2 ) The evidence of a witness token 
upon commission is not admissible— 

in a criminal trial before the High Court nnleia 
it can bo shown that it was taken upon an order 
by that Court under this section or unless it is 
admissible under S 33 of the Evidence Act. — 

6 C 532 

28. (3) Where a commission to take evidence is 
issued to any place beyond tho jurisdiction of the 
court issuing the commission, tho party tendering 
secondary evidence of the contents of a document, 
in order to make it admissible, need not have 
given notico to produce tho ori^nnl nor is it 
necessary for him to prove n refusal to prodoce 
the original — 9 C. 939 

29. (4) Where a British seaman charged with the 
murder of a fellow sailor on board a British ship, 
was tried by a Judge of the High Court, held that 
tho oridcnco of the Captain and the second officer 
token on commission by the Chief Trestdcncy 
Magistrate was admissible against tbo .prisoner.— 
10 0 236. 

(3) Ohjcctions to evldcticc tuheu 
on Commission. 

SO. Fresh objections may bo made at the 
trial,— If when evidence is taken before a com- 
mission, a docament is tendered and objected to 
on any ground, the opposite party is not precluded 
from objecting to the document at the trial on any 
other ground, it not being necessary to state all tho 
objections to the admissibility of a document 
when it is first tendered.— 9 C 039. 

[Note.— In America an objection to the Inteiroga. 
tories cannot be made at the trial — -Frances i , 
Ocean Insurance Oo , G Oow 401 Hall r. Barton I 
25 Barb 274. I 


(4) Is Co}inni8sioHe}' a Court irithin 
the vieanlng of S, 1V5 ? 

31. Although a commissioner for the ciamination 
of a witness under S. 503 Cr. P. O , may be n 
court within the meaning of that section, for tho 
purpose of issuing process against the witness 
and for recording bis evidence, he is not a court 
within the meaning of S 19-5, Sub sec 1 cl (b). 
The word “Court” there means the court whose 


duty it is to consider evidence, and to dpc 
whether it is true or false. — 11 C. N. 009 

(5) Issue ofrommlssions bg SHhor<U»ali 
Courts. iS.COU.J 

32. For tho law.— SVe S 500. 

‘ 33. District Magistrate cannot ‘ 
moto ' - v 1 —I 

nato •* 
tmte, 

Code, ' 

. before whom n case is pending, to eiaralt 

particular witness in his own house, held 
S. 503 which applies to commissions, conlJ 
apply to the present case, as the trying Magist 
is required to record the evidence Even : 
were to bn construed ns nn order for ersmins 
by a commissioner, the District Magistrate 
no jurisdiction' to make sneh an order c-rffj 
a referenee made h> him under 8. SOC, Cr P I 
the trying Magistrate 8. 503 applies onl; 
cases pending before the Courts specified the 
~2 8.8 

((}) Examlnatlnn of witnesses (S. 505. 

34. Noto.—S. 505 Is not exhaustive. H i* 
presumed that nil the ordinary rules for exon 
tion of witnesses as laid down in ether par 
the Or. P, C. ond the Evidence Act app’j 
Amertea a witness must answer each qnei 
specifically [Cimou BrniX r. Tarry 5 Baer I 
A witness cannot bo allowed to read hi* am 
from a paper prepared beforehand [Oraem 
Jacksion 4 Abb. Pr. 418 Comnxertml Ban* *' t 
Bank 11 N Y. 203] —An objection to a qaes 
as leading must be made nt the time of 
settlement of interrogatories, or St is wai 
[Horleitooil V irenxniiuiy 3 Th and 0.7671 

(7) ItenrHug in evfdenee (S. S07)> 

1 35. Procedure.— A party who has taken the t 

I moay of a witness residing abroad undi 

I commission may road the deposition though 

witness be in Court, he is not bound to call 
witness, but ho may be called, and examioe 

the other side,— PhoeniJ T. BaMirin liWeai 
(SJ AtTJoiirnments (S. GOS). 

36. 


V. GROUNDS FOR REFUSING COMMISSIONS. 


37. Interest of the prisoner. 

(n) The High Court declined to issue a commission 
in A criminal case, on the ground that such a 
conrse would be unsatisfactory and dangerous to 
the interests of tho pnaoncr,— 8 C. 890- 

[Noto.— Tho taking of evidenco on commission in 
criminal rases unknown to English practice — 

r,A.n2.] 


(6) ZleW that a Sessions Judge was not justiCe 


— .^,nu*iii(i leioiouco only lo me iulh.-- 
of tho property in respect of which the acct 
was charged— G A. 22t. 
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38. Export witness. — Where an expert witness 
appears to bo the principal witness in tbo case. 
Ins examination on commission should not bo 
pranted — (ll)JI.N 97 

39. Issue of commission intorforing with 


trial. — An application for commission applied 
for commission applied for by tho prosecution 
dariog tho trial and after tho jury had been 
sworn, was refused on tho ground that the trial 
and commission could not go together.— 19 C. 113. 


VI. MISCELLANEOUS. 


40. ' Eules of procedure— onus.— If a commis. 

sion IS issued for tho examination of witnesses, 
tho party who alleges that tho OTidcnco recorded 
by the commission is proper CTidcneo most show 
(1) that tho place where tho witnesses resided 
and where the commission was issued is within 
British India as defined by S. 3 subs (27) of the 
General Clauses Act or that tho place belongs to 
a Prince or Chief in India in which there is an 
officer representing the British Indian GoTcm* 
ment. — 7 C. N. 635 

41. Consent of tho witness. — There is no author- 
ity to compel a person to allow a commission to 
ho held in his house without his consent, — G C. 
N. 927. 

42. Examination of Mint Master in Bombay, 
When the evidence of an officer, connected with 
tho mint of tho currency department is required 
as to tho genuineness or as to tho tpnriousness 
of a coin or currency noto, tlio courts and MagiS' 
trates, ato recommended to send the coin or tho 
noto to tho Mint Master or the Commissioner of 
Paper Currency, or as the case may be, coder 
cover of their court'ical or by a messenger whose 
evidence can afterwards bo taken, and at tho 
same timo to I 88 U 0 a commission for tho examin' 
ation of such officer ora witness under tho pro- 

* visions of this section.— Tilts rule prevents the 
great inconvcnicueo of officers being called away 
from their duties on mere orilinarj occasions. — 
Bomb Bl Cire p. 83. 

43. Can powers and duties under commts' 
sion bo delegated P— Subs (4) expressly 
allows delegation of commission issncd onder 
subs (3) to an officer representing the British 
Government in n Native State Under the older 
Codes delegation could not be made In (IS9C) 

* A. N. IOC, it was held that the Ilesidrntof Gwalior 
was a person to whom tho provisions of this sec- 
tion applied, and if a commission was issued to 
him in accordance with lai>, he was bound to 
execute such commission and could not delegate 
his functions ns camniissioncr. 


44. Commissions to Hyderabad (Nizam’s 
State.) — As a rule, such commissions should bo 
addressed to “tho First Assistant Hesident” and 
all remittances should bo made payable to “tho 
First Assistant Besidcnt” without giving tho 
name of the gentleman holding the nppointment. 
No commission shonid ordinarily be addressed 
to tho Resident, nor should any remittance be 
made payable to him. No commission should be 
sent direct to His Highness the Nizam's Minister 
withont the intervention of the Residency office 
— C P. Cr Cir. Pt. 11 No 63. 

45. Translation. — Commission sent for execution 

to any place, » 1 * 

that of the coi 

famed by tn 
place or in £1 
(para 93.) 

46. Interrogatories American Law.— An ob- 
jection to the mterrogatorics cannot be made 
at the trial lFianec$ t Ocean /n»«innce Com. 
jjanv C Cow 40t Hall t Barton 25 Barb 274) 
An objection to a question as leading must 
be made nn Bcttlcment of intorrogatories or it 
IS i^ived [f/arlnroarl r. //cminira^ 3 Th and 
C 787} If tho witness refuso to answer n 


uxko I uiKHLii -ti N I o'l-j 11 Ulo nn8»er 
to a direct interrogatory bo properly cxelndcd, 
all eross-isterrogatorics if dependent thereon 
must also be excluded [Flriiitnj 1 HulU-nbaek 
7 Barb 271] The mere fact that tho witness 
was permitted to peruse both sets of interro- 
gatories, prior to his examination, is not snfficient 
ground fer the rejection of the evidence. (Buflrr 
i Flaa'lere 50 flow I’r. 312] Tho party who 
tooL out tho commi««ion may read the answers 
to the cro'S-interrogatorics, though the other 
I«arty injects [ Mar»ha(( 1 llutorreirn B F. Coy 
10 Han 403 ] 


CHAPTKR XLI. 


Ni-lcwl Rlli'- oi Evipencu 


509. (f) The ilepo'itifin of 11 Ciiil Sargeoii or other medical Mitiie—-, taken and attested In* a 
. . Magistrate in the presence of tJie accusixl, or taken on commission 

Depo«ition Pf mcbcal 1 rn . x-v t • 1 • . 

under LhapterAL, may l>e given in cMdence in any inquiry, 

trial or other proceiding under this Code, altLongh the deponent is nut c.i]k-d ax u witness. 
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DEPOSITION OP MP.DICAL WITXKsS. 


[Sec. 


(2) Tlie Colli t mity. if it thinks fit, .snmnion and oxaminc xucli ilcponent as to the 
Power to summon medical wilnesa subject-matter of his <lepo^^tion. 

Notes. 


S 50U=S 321 OS72)=S.3fiS (1601). 


1. Medical evidence should bo recorded J 
with the utmost care and accuracy. — [ 
The lule rc^’ardm^ the adn»s»ioii ot mcdRal 
evidence in tlic Sessions Court deports tn a lerj 
marked particular from the ordinary rales of 
evidence, in that, the statement of the medical 
witness, if duly taken and attested by the Mains- 
tratc in the presence of the accused, is admissible 
as evidence in the Sessions Court, although the 
medical witness not himself called. It ou"lit 
therefore to be recorded with the utmost care 
and accuracy The evidence should be carefully 
scrutinised by the Jud^c: and if it appears that 
the deposition is essentially dcficent or re<|uires 
further explanation or ctacidation, the Jmlirc 
should somnion and cxomine the wiloess — 
21) O C 61 • 9 C 135 Set Ajj N (7»b June 
1662) 122 

2. Medical evidence in murder cases— 

(1) The testimony of the medical wilrcss especially 


testimony is true. — [Rat 792] 

(2) As a matter of precaution, medical evidence ns 
to the causa of death should oever be dispensed 
with in A case of murder, although the prisoner 
admits having killed the deceased— .4g N, (2nd 
Jony. 1602) 1. 

(3 


Rules ot practice 

3. Effect of change in law.— The words “or 
taken on comtnisaian under Chapter XL,” enable 
the deposition of a medical witness on commission 
to be put in evidence, which could not have been 
dene under the previous Code of Ifl72 18 C 129 

Hules governing admissibility of medical 
evidence under S. 509 Cr. F. C. 

4. (1) To render the deposition of a Civil Surgeon or 
other mcdicnl witness admissible in evidence 
under S 609 of the Criminal Procedare Code, 
it must be siiown to have been taken and attested 
by the tisgistrate in the presence of the accused 
These facts may be proved by calling the com. 
mitting Magistrate or any other person who was 
present at the enquiry before him and is able to 
testify thereto But the Court, in the absence of 
such evidence, is not bound tt> presume, eitber 
under 8 hO or 8 114 ill. (c) of the Evidence Act 
that tho deposition nas so taken and attested 
IRC 129: 9.\. 720- 10 A 174 1 fee 8 C 739 

6. [Note.— But if the Magistrate records a state* 
ment at the foot nf the deposition to the effect 
that the deposition was taken and attested bj 


him in the prevente of the nccu*cil, nml 
sncli statement, ttio Court is boaiul, undir 
of the Kudence .\ct, to presume that such 
nieiit was true, and to admit the dope 
under S 609 Cr. P. 0.— [18 C 129- 10 .t 
In order that such ciidence may be admi 
azainst an inihiidiitil accused, itmostbei 
that it was taken by the Magistrate in that 
culat necused's presence [8 C. 739] 

0 . ( 2 ) The attestation may bo by 

Magistrate.— S 509 does not require tl 
render the einlencc of n medical w itness * 
sible at the tiial before tite Court of Se: 
it should be recorded by the Msgistmte ’ 
making the inquiry into the ease, but pi 
expressly the deposition of n medical w 
taken and attested by any Magistrate ii 
presence of the licensed, to be given in evi 
in any inquiry, trial or other prcceeding.- 
A. N 160 

7. (3) Evidonco interpreted to counse 

accused.— The circumstance that theen 
of the Civil Surgeon given in English w 
interpreted to the accused was held to be of 
importance, whore it was understood b 
prifODer’a counsel, and all necessary qoe 
put to the witnes* —24 W. R 60. 

8. (i) Medical evidence given at the p 
minary enquiry. — Under the rules issu 
the Calcutta High Court the evidence of a JI' 
OfReer given before the committing Magn 
cannot be admitted under this Section, 1 
there be a certihcalc attached that the en 
was taken m the presence of tho aceoi 
(4 C N. 49] Except in the case provided f 

S. 327 Cr. P C. 1672 (— S 512) the examit 
of a medical witness taken in tlie absence o 
accused is inadmissible in evidence. 1 
however, there is sufRcient i-i iina /iific evi 
to warrant a commitment to the Sessions ( 
and the evidence of the medical witness is 


uetuie lue oeHsiuns uourt musi ue 8eiJui>.u. 
all other circumstances, the Magistrate si 
invanably record his evidence before hlmsi 
[Bat 81] 

ll'liut is no evitfence. 

9. (I) The substance of a report Lo 
subordinate Medical Officer with an exprcssio 
concurreoce by his superior, cannot be it: 
evidence under S. 368 (=S. 609) —1 1 'V’. P ~ 
10. (2) A letter of a Medical Officer, 

opinion, 13 nut evidence under Bs 368 anfl 
Cr. P. C. (= 8 609 and 610) 12 W. B. 
9 a 455: 8 C 211. 
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II4 (^) Tl'C report «'f llip r* •< f" ‘tir'd written in Hio 
form u»mllT- filled up b< a Civil SurpMin mny lie 
u»edliy him to rcfrr«li hta momofr, hut the rrnort 
it'clf ciinnol be <vdmi»»ihlr in evidence —tt C 4oI> 
fiC N 0'< 27 C 2'.*j IdC 1’ 1J2 .••erC I* Cr 
Cir rt II No r,', 

12. (4) The only opinion of the Civil SurK'on which 

can t>e con«i(IerccI in judicially clealinc with the 
case, IS an opinion c»prr««cil 1>\ him, ivhcn 
eiamincd ns a witness under the usual lc*|d to 
which witnesses are subjected A fpy ff n ielitr 
//Old Hit Ci'if S’lrjeod eod^iiniitj crjuessioH* •/ hi> | 
opiniC" IS tnadmissihle in exidence, as it is eitm- ‘ 
judicial— SC 211. I 

13. {i) Tho Cortiflcito of a Medical Officer— 

as to the cansc of tho death of a person and of 
the fatal chanioter of the wounds is no evidence. . 
He should he examined Tetpirdinj; these pomta. 
Where the deposition of tho medical witness who 
has Risen a certiticate did little more than attest 
Its accumey as to the nature of the wounds, fcefd 
that such deposition would not be auflicicnt.— 

2 Weir OSg 

14. (G) A Sessions Judge is not anthorised to allow a 
auTKCon to desenhe the post-mortem appcarancea 
merely from tho liioiWe<lj/« dC'j'tire.I hy Ann fmm a 
jierMsiif ©/ fA« notes left by another aorgeoD — 
Hat Ctn 

16. (7) An inquest report I« not admissible m 
eridcace — b B 11. 73. 

Medical evidence should not noeossarily 
outweigh facts positively proved. 

10. (1) It is not the proper way to try a case to rely 
on mere tlieoncs of medical men or cldllcd 
witnesses of any sort a^Inst facte positively 
proved— 11 W.K 23. 

17. (2) .t Judge is not entitled to discard the whole 
of the direct evidence of credible and unimpeacbed 
witnesses, who depose that with their own 
eyes they saw certain things done, merely upon 
the strength of the opinion of a mcilical witness 
to the effect that those things could not have 
been done— (89) A. N. 74 

18. Judge should not pose as a medical 
osport.— A Judge shoaUi not elect himself into 
an expert nor should he lightly treat proper 
medical evidence — (83) A. X. 189 

19. Procedure in cases depending entirely 
on medical evidence.— in a sessions case, 
depending almost entirely on tho medical evid- 
ence, the examination of the surgeon before the 
Magistrate should not be tendered or accepted 
as BUtlicicnt. All the evidence as to the symp- 
toms before the committing Magistrate should 
be retaken and the Civil Surgeon should be 
examined aa an expert in regard to tho case of 
those symptoms. — 2 Weir CCO. 

20. Buies of practice.- (1) Tho record should 
contain a vernacular translation of the Civil 
Surgeon’s deposition [Ag. N. (Juno 7, 1863 620s 
Ibid (Oct. 1862)260^ (J) If the deposition of 


» rocilieal wilncn lie rclicil on by the prosecution, 
it thonlj t'C d' Inched from the record of the 
preliminary rn'|uirT nnd nttfichcd to that of the 
trinl ICiil II f Vr. M ^l1 11 of l‘-t.7) The 
deposition of n medical nitiie<s nhicli may bo 
given in riidcnce, under the section, should, if 
roliotl on by the prosecution be put in and read 
in Court, before tho accused is called opon to 
enter on his defence [Cul II C Co <> of 2nd 
Sept, l‘‘07.j 

Evidonco of Civil Surgeon who has or has 
not scon tho corpse. 

21. (1) A Medical man, who Ao.« not seen the curpso, 
IS only m ft po«itinn to give eridcnce of hia 
opinion as An expert. The proper way of elicit- 
ing expert evidence (of snch ft thodicnl witness) 
is to pat to tho witnes*, hypothetically the facts, 
which the cvidcnco of the other witnesses 
attempts to prove, and to ask the witness' own 
opinion on those facts — D C. 433 

22. (2) The eridcnco of n medical man, who has 
sera the corpse and made its morfcni examin- 
ation is admissible in an eniiniry regarding the 
death, to proro the nature of tho iDj’ortcs observed 
by him, and as expect evidence as to the manner 
of tho inllictioD of tlio Injuries and as to tho 
cansc of death.— Ibnf. 

23. Court should not bold private communU 
cation with medical expert.— In a trial 

for murder, in which tho sonndneas of tho 
accused’s mind was in {sine, tho Sessions Judge 
after closiog tho case and talcing the opinion 
of tho assessors, reserved jndgment, and sub. 
•equently held interviews with and received a 
letter from tho Cinl Sargeon as to tho mental 
condition of tho occused IMd that snch private 
discussions wero illegal. The Civil Surgeon 
ebould have been examined as a witness.— (89) 
A N. 181. 

24. When a previous deposition of the 

medical witness examined at the 

sessions may he admitted in evidenco, — 
The endeace of a medical officer before tbe com. 
mitting Magistrate, whether attested or not by 
the Magistrate ought not to bo admitted under 
6 . 2S8 sujwtt, unless be resiles from his original 
deposition. — iC N. 49 • But See 8 G 739. 

26. — '■) ■ . 


cross-examine. Iq order to ensure that tho 


tunity of cross-examining tho witness ^Thc 

r — » J *- .• ’ 

P. Cr. Cir. 

' ‘ paro. 38 
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RKraitT OF ClIKMICAL KK&MINER. 


[S 


570- Auj docnment purporting to be n report niuler the hand of nny Chemical Eian 
Hcjiort of Chemical Exatniuer. or A«!«5lstant Chemical Examiner to Government, npon 

matter or thing duly submitted to him for evamtnalion or analysis and report in the com 
any proceeding under this Code, may be used ns evidence in any inquiry, trial or other procei 
under the Code. 


KTotes. 

S 510 = S 325 (1872)=S 370 (ISRl) 


Eeport of cbomicAl examiner. — May be 

acted upon as oviflence by all criminal courts — 

6 ]I (Ap ) II The original report most be 
pnt in evidence — Under S 370, Code of IWl, 
(= S 310), the origin'll report of tbc Chemical 
Examiner bearing hia signatnre and not a copy 
of the report should be put in evidence — 6 B L. 
(Apps ) 122 

•‘All;/’’ Chemical Examiner. —The won! 
"any" was introduced to meet the ruling in 
10 G 1026 ID which it was held that the report 
under the hand of an "Additional Chemical 
Examiner” upon the matter or thing sobmitled 
to him for analysis and report cannot be received 
in evidence nnder S. 310 Cr. P. C. 

Report should be signed by the officer 
certifying out of personal knowledge.-' 
In order that the report of the Chemical Esnminer 
or of the Assistant Chemical Examiner nay be 
used as evidence under S 510, it must purport 
to be signed by the officer or officers who detected 
the poison and who, from personal hoowledse, 
conlu certify to the correctness of the results 
embodied m it — 2 Weir COl 
Identity of the articles sent for 
opinion. — When committing cases, a Magistrate 
must take care to tend up evidence to prove that 
a body sent to hospital for poet mortem exa* j 
minatloa is really the body of the person referred ! 
to in the case under trial or that on article i 
analysed by the Chemical Examiner was actually 
the article sent to him for analysis in the case 1 
under trial Sessions Judge most insist npon | 
being furnished with such evidence, and most not i 
record either the chemical analysis report or ' 


the evidence of tho medical officer unli 
connecting links requisite to render 
admissible have been established — l Bur E 
See CIO) M. N*. 77 (99). 

6. Failure to charge the Jury as to 
identity amounts to misdirection.- 
cliarge was vitiated by misdirection. A Sc 
Judge IS bound to warn the Jury that 
using the Chemical Examiner’s report, they 
be satisded on the evidence that the subs 
examined were in fact what they wen 
to be "—Chttlij and Teunon JJ. in 18 C. N. If 

6. Documents not admissible in 
dene©.— Sftf 8 C 211 • 12 W. B 25 ' U W. 
2 Weir C59 [Noted under S 509 Supra}. 

7. Information which should be sup: 
to e Chemical Examiner.— Beiidei i 
of the po‘f mortem examination, the Ch' 
Examiner should be furnished with replies 
following ([neries, which replies th« officer n 
the investigation hns been directed to cu 
his special diary — (e) What interval was 
between tbe last time that the person, i 
supposed to hare been poisoned, ate or 
anything and the first appearance of eym 
of poisoning » (4) what interval was 
between the la^t time of eating or drinVm; 
the death of the person (if death occur 
(f) Did tlic person become drowsy or fall oi 
(-i) Wh.xt were the first symptoms* (< 
vomiting or purging occur* (f) were 
cramps or twitching of tho limbs observ 
tinglinu of the sLm or tbe throat complaine 
(y) Mention anv other svmptoms noticed - 
and Ord N. W P S 10 p.'36t 


511- In any inquiry, trial or other proceeding nader this Code, a prexions comietion 
Previous conviction or acquittal how acquittal may be* proxed. in addition to any other mode 

proved x'ided by any laxv for tlic time being in force 

(fl) by an extract certified nnder tbe band of tbe otRcer having the custodv of the record 
tlie Court in xvbicb xueh conx'iction or acqBtltxI xx-as bad to be a copy of tbe <161116006 or order, or 
(i>) in case of .x conviction, cither by ft certificate signed by tbe oflicer in charge of tbe 
in x'bich tbe punishment or any part thereof xxas inflicted, or by production of the xvarrai 
commitment under XX liich the punishment was .soffered ; together xxitli, in e.ach of such « 
txidence as to the identity of the accnswl person xvith the person so convicted or acquitted. 

Notes. 


1. Proof of previous conviction before 
Presidency Magistrates.— Frcsidcncy Magi*, 
tmtes arc not iibsolvcd from the ordinaty rnles 


of evidence, in taking proof of previous cc 
tions Wlienever it IS required to prove 8 pre 
conviction against a man, xThetntr it bo fc 
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ptirpo**?* nf cnlifiiicpmcnt of pnnNhmonl onalrr I 
S. 75 1. 1’. C. or in procpclinp* umfpp Ch VIII I 
of tlie Cr. r. 0, inch previous conviction must ■ 
bo proved strictly nnd in ncconlaneo with Kw. j 
Unless, they nre so proved, no Court, whether It be 
that of n Presideney Mnijistrate or not, can properly 
taVc such previous convictions Into consnlerntion 
Atpiinit an 8ccu«eil person — W C. 112S 

2. Previous conviction must bo strictly 

prOVOd.—Bcfore passing sentences, it is desir- 
able and necessary that if there are previotis 
convictions, thev should properly lie pmveil 
[17 Cr. ITP (M> J 

3. Proof of previous conviction by com* 
parison of finger prints,— if the identitj 
of the accused is to be provcil, by a comparison 
of finj’cr prints,— the one taken in Court betn^ 

' I • r • . * ’ ed in a 

• 'n tho 

, , ■ ationosl 

finjjer prints as those of the person wlio has been 
previously convicted.— 21 0 N. 409 

4. Proof of identity,— S fill Cr r. C. does not 
require identity to be proved by callinij witnesses 
or in any particular way It is not necessary 
that identity should be conclusively established 
before the accused is questioned If itweroeo 


necessary, the questiniiinff avoiild lie superfluous. 
Tho moment there is some ci idenco of identitr, 
neensed may be asked to csplain it. [4N. 1C3] 
Tlie manner in which a previous conviction may 
lie proved is not limited to the tnetho<l laid down 
in tin's section. Any relevant evidence upon 
which a Court can properly base n findinfj tiiat 
tho accused before it was on a previous occasion 
convicted of an oflence, will do ns well as the 
iiicthoils indicated in this section. The papillary 
ridges on tho bulbs of the fln;,'crs and thumbs, 
by means of which finccr impressions arc made, 
while proved to be almost beyond chnn^o from 
birth to death, are never wholly repeated in tho 
case of tho finjjcri of any other person and 
they therefore furnish a surer test of identity than 
any other comparable bodily feature. tVhere two 
plants, made on different occasions resemblo ono 
another in the ininidii', and contain no points 
of disagreement, an irresistible conclusion 
arises that they were made by the same finsjer.— 
3. K. 1. 

[Notes. — As to comparison of thumb impressions 
—Sft 1C K 33 • 33 C. TS9 i 3 P L. IflOG i compare 
20 0. 40] 

6. Proof of previous coaviction.— See Notes 
27-^ under S 23 5><pra (p. 418) Notes II 
to 14 under S 310 Suprn. (p 579). 


512 . (i) it i^ proved that an accuseil person Ims absconded, and that there is no 
Record of evidence In absence of immeiliatc prospect of arresting liim, the Court competent to 
neensed. or commit for trial soeh person for the offence complained 

of may, in his absence, evamino the witnesses (if any) produced on behalf of the prosecution, 
and recoril their depositions. Any such deposition may. on tlio arrest of such person, be git en 
in evidence against liim on the inquiry into, or trial for, the oiTenee with which ho i.s charged, 
if the deponent is dead or incapable of giving evidence or liis attendance cannot be procured 
without an amount of delay, expense or inconvenience which, under tho circumstances of the case, 
would be unreasonable. 

(2) If it appears that an offence ponishahle with death or transportation has been 
Record of evidence when oSender committeil by some persons unknown, the High Court may 
unknown. direct that any Magistrate of the first class shall hold an 

enquiry and examine any witnesses who can give evidence concerning the offence Any 
depositions so taken may be given in evidence against any person who is .subsequently 
accused of the offence, if tho deponent is dead or incapable of giving evidence or beyond 
the limits of British India 


Notes. 


1. Boo 612 applies only when tho witness 
is dead or cannot bo procured.— S 512 of 
the Criminal Procedure Code will apply onlj 
when the witness is dead or cannot be found 
[157 P L 1011] Reforo evidence of any witness 
recorded under this section can be admitted in 
. evidence, it must Mrtdly bo proved that the 
witness IS dead or cannot be found or cannot be 
procured without an unreasonable amount of 
delay op expense [Or. A. R90 of lfl05 (A)] 
TheVitnesses for the prosecution shonid again 


be examined when practicable, notwithstanding 


2. •• . 

be concealed in order to avoid any of their 
processes — (’90) A. N. 100 See Note No. 3 under 
S 68 at p. 34 Supra. 

3. Applicability of 8. 5i2 to case of accused 
absconding after the framing of tho 
charge.— It is irregular to proceed with the trial 
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[So 


of the accusctl ^y!lo Ims absconded after the eharfrc 
hna been fratneil and the Caac ndjonmed for 
defence evidence, and to record a conrietion and 
p'kss sentence against tlio absconding Accused in 
his absence The Court may no doubt proceeil 
under S. 512 Cr P. C , if the evidence for the 
prosecution is incomplete. fRev. Case No llEfi 
of 11IG Fd ] 5 36 P. n 1017 • See Rat 325 

4, Dying declarations.— It is not necessary to 
evamine the JlaRistrate whorecortled the dying 
declaration, in the absence of the Accused, in 
order to mnhe it admissible in evidence .— 
10 Cr 759 (M) 

[Note per Contra- — When a dying declaration 
5s recorded by a Jfngistrate, the writing itself ts 
not evidence, but the precise statement made by 
the deceased most be proved by tho Magistrate 
who recorded the statement or some one who had 
heard it S 91 of the Evidence Act does not appiv 
to snch a document.— 36 0 630 8 C. 211 • C C. N 
72 34 C 698 17 P. R. 1911 } 239 P L 1912] 
The fact that the accused has absconded 
must bo alleged, tried and established— 

5. (1) In a case, where it Is alleged that an acensed 

person has absconded, evidence can be recorded 
against him under 8 512, in hi* absence, only if 
the fact ot absconding is alleged, tried ond 
established before the deposition is recorded — 
10 C 1097 • See 21 W. R. 12 Compare G h B 67. 

6- (2) The section mast be interpreted, as giving a 
Court jurisdictioa to record evidence in the 
absence of the acersed, only in eases In which U 
has been proved to its satisfaction that (1) tho 
accused has absconded, (2) that there is no imme. 
diate prospect of arresting him.— {’W>) A N 100. 
(’06) A N. 182. 

7. (9) To render, evidonce recorded under this 
section, admissible in endenco, it is necessary 
that there should be a finding to tho effect that 
the accused had absconded, and that ho could 
not be arrested after due purenit— 21 P. R 1883. 

8. (4) A person accused of murder in 1897 absconded 
and was not beard of till he was arrested in 
191.5. The evidence recorded in his absence 
under S. 512 was held' to bo inadmissible, as 
there was no finding to the effect that the 
accused had absconded and that there was no 
immediate prospect of arresting him as rei^nired 
by that section — 13 J lOW 

9. (5) Out of SIX persons accused of mnrdcr.fivo wore 
arrested. The s’lsth accused absconded at the 


Judge diii nnf word t}iat Ihe “iTih oeeu*ed h«il 
nlfeon'M and evidence was recorded by him 
against the persons under trial only Two years 
afterwards tho absconding accused was arrested 
and tried. JTcid that the depositions given 
before tho committing Magistrate in the previous 
care wore admissible nnJer 8, 612 Cr. P. C (but 


not under S. 3.1 of the Kvidence .\ct) but that I 
depositions of tho deceased witnesses who i 
deposed before tho Sessions Judge were i 
admissible —8 A. 672. 

10. Note.— WJiere however a Magistrate had el 
evidence that tho accused was ahscondiag, i 
evidence from which ho might reasonably in 
tliat there was no immediate prospect of 
arrest, (and lie expressly stated in his order t 
he was taking action under S. 512 Cr. P C) 
mere fact that he did not recito a finding to 
effect does not render the evidence inadmissible 
41 A. CO. 

lOA. Whore tho conditions laid down 
S. 612 aro not fulfilled, the Sessio 
Judge must summon witnesses.— if, 

the course of a trial, the Session*, Judge is 
opinion that the prosecution has not laid a hi 
for the reception of the depositions taken bef 
the committing Alagistrnte in the absence of 
accused, lie should adjourn the trial nnder S : 
Cr. P, C. and under S 311, summon such witaes 
as be may deem material— ('82) 12 C. L 120 

11. Uodo of proof. — Tlie facts repaired to g 
the Magistrate jurisdiction nnder tins sect' 
most bo proved by endenco, and not merely 
the report of the Police, unless that report 
given in the shape of evidence before Court 
(•90) A, N. 100 

12. Procedure under this Sootion is i 
optionol.— It is sot open to a Magistrate 
decline to call for tho doenments desired by 
complainant or to record any evidence on 
^half, on the ground that tha aecnsed 1 
absconded, and no entiuiry was then be 
conducted, he ts bonnd in such a case by 
provisions of S 512 Cr. P, C — 2 R R 707 

13. Object of subs (2).— ‘‘The Bombay R 
Court suggested that the provisions of t 
section ahoald be etfenilod to cases where 
offender is unknown and should not be confii 
to cases where he had absconded We tbi 
however that a distinction should be dra 
between the two cases, and therefore in adopt 
the Bombay lligh Court's suggestion, we h: 
provided that its procedure shall only apply 
cases of groat gravity, that it should only bo 1 
in force under an order of the High Court, a 
t/iaf mere ilelti'j, cjcpciiae or niconienie»ee 
obtaining the presence of the deponent, iho> 
not he ^'iffirient grourrl for making the dej 
sition evidence against the person sabseqnenl 
accused ” — See Sel Corn Pep. para. "4 

14. Evidence should be duly attested 
Before depositions under this section are rcceiv 
in evidence care, must be taken to see that th 
are in proper form and duly attested or otherw 
strictly proved — R A 672. 

15. Circulars and orders.— , 

(<j) For Central Proi incfi Rales.— 0. P. Pol. M 
p 111 

(t) Punjab Rules. — See Punj. Ctr Tob 
pp 150 151. 
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C!!APTi:u X'Jilt. 

\S TO HOMi«, 


513 . Wlicn nnv p('i'«<>n i< miuircil l»j niijr ('ntirt or oflirrr (t> ctrrntc n liontl, witJi nr 
lIci>o»it iiKtcai! of rrcoKnirnnco. witliout Mirctif*, «.iicli Totirt or oHippr iim\ . oxrcpl in tlio rft‘<o 
of a bontl for^porxl l)olia\iniir. permit liim todrposit a ham of mnni*^ or ^;o^ernnlpnt promissory 
notes to sji. li amount as tlio Conrt or onicor may liT, In lien of c\eentiiii; stielj bom! 


Notos. 


1. Person required to furnish aocuri^ 


account of himself lie was therefore onlcrvd 
lij- the first class Slapistrale to csecule a 
for lls 2^ and to deposit as security tho anm of | 
Hs 7 found in In’s po'sc'sioii /frf'f, that the 
oriler as to the ilepo'il w \s illegal —list G7l 

2. [Note. — The reason for the difference is that 


the olijcct of the law proridinp: for security for 
(tond behaiiour in that sureties should be rr<j>4n- 
Kiltefoi Ihe gnn.1 lehntuDn of persons called upon 
to furnish secuntj, while in tho case of other 
bonds, the object is merely to ensuro attendance 
Ifee 2 X r 2<ri 

3. S. 513 applies to tho principal and not 
to aurOtlOS. — Tho deposit permitted under S 
r>13 Or. P C IS allowed m iiihstitution only of 
the principal's bond and not m lieu of the bond 
which the surety ciccutes —32 11 4i9 


514, (i) WliciiPtcr it IS proted lo tlie satisfaction of tlie Conrt by which liond under this 
Procedure on forfeiture of bond C<vle !»ts i)Oon tnben, or of tlio Court of a Presidency ilaqlstrate 
or Mapistrate of the first class 

or, when the liond is for appearance before a Conrt, to the salisf.tetion of such Court, 
that such bond has been forfcitetl, the Court shall record the grounds of such proof, and 
may call upon any person liound liy such bond to pay tbe penaltj thereof, or to sliow cause t\liy 
it should not he paid. 

(2) If sufficient cause IS not shown and the penalty is not paid, the Court may proceed 
to recover the same by issuing a warrant for the attachment and sale of the moveable property 
belonging to such person or his estate if he be dead. 

(3) Such warrant may be csecuted within the local limits of the jurisdiction of the 
Court which issued it , and it shall authorise the distress and sale of any moveable property 
belonging to such person without such limits, when cudorsod hj the District Magistrate or 
Chief Presidencj Magistrate within the local limits of whose jurisdiction such property is 
found. 

fl) If such penalty is not paid and cannot be recovered by such attachment and sale, 
the person so bound .shall be liable, by oriler of the Court which issued the warrant, to imprison- 
ment in the civil jail for a term which ma^ extent! lo an tnonllis. 

(C> The Court may, at its discretion, remit any portion nf the penalty mentioned 
and enforce payment in part only. 

(G) Whore a surely to a Iwnd dies before the bond is forfeited, his estate .shall be 
discharged from all liaiiility in respect of the Imnd, but the party who gave the bond may he 
required to find a new snrety. 

Proposer! rriitriiffnicjifs to the scef/ojj.— In section 614 of the Code— 

(i) /« mh-tectinii {^),fnr the vonl “ disfre**,” lAe iponi *‘nttae}im*iit “ »Aflfl be tHhthtiiteil , 
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[ Sec. 

(ti) In sub-section (5), tbo words "bnl tbc* porky sihoRaTC ilic bond may bo ref|uirc<l to find a new fnrctr” al^ 
be omitted, and after tlie s.aul sub-section, the following anb section shall be in«erteil. namely . — 

“(7) When any person who has fiirnUhedsecarity under section 1(X» or section IIB or section .*>02 U conrictei 
of an offence tlie commission of which constitntes a breach of the conditions of his bond, the f’lrl of »’i(h oniiC 

ii?ie>i piOied thall be roncfiisiie to unrh hreaek , prondeil that in amj eaue f here eueh per^inn I'vn eOtme/e’l >' 

on his oun ptea, it sholl be open to the snietff to piote that he iras not gaitiij of »nrh ofjenee, hut the btirilen of fn pro 
iliall be upon the swety " 

After section 514 of tho said Cwle, the folloning sectsons shall be inserted, nnirtely 

“514 A. When any surety to a bond hrrowrs tnsofien/ or dies, or when any bond is forfeited under the pi 
sions of section 314, the Court by whose ortlcr snch l>ond was tahen, or n Presidency ^^aglstrafe or 
of the first class, may order the person from whom anch security was demanded to furnish fresh scciiritj 'o 
ance with the directions of the ont^inal onler, nnd if such security is not fnnushed, such Court or Jfafjistrate 
proceed as if there had been a defanlt in compljm? vntb & sucli original order. ’ 

5I4B When the pei^on le^Uiied by «ny Ci>«r/ o» o^xcci to crecu/e <i fcomi fit <i mmoi , siieh Co«> ^ or officer wey m 
ill lieu theieof u hond erreuted by » sutety or sureties «»fy 


ARRANGEMENTS OP NOTES. 


S 514=Ss. 39*1, 397, 39S paras land 2: S 502 piras 1 to 5 and 7 • 
.503. 514 0fi"2)-Ss 219,220, 221,29.3,294,305 (ISGl) 


I. Object and scope of the section, 
n. Sureties should be treated in a con> 
sideiate manner. 

Ill, Liability of surety and principal. 


IV. Reduction of money forfeited un 


V. 

VI. 

VII. 

VIII. 


Practice and procedure. 
When surety is absolved. 
Construction of bonds. 
Miscellanoous. 


I. OBJECT AND SCOPE OF THE SECTION. 


1. Objeijt of surety bonds.— The object of the 
surety. bonds is, as far as possible, to ensure that 
an accused person shall rot evade justice iu the 
ordinary sense, that is to s.ij, by flying («ic) the 
country or the jurisdiction of the Court —16 B 
B CSS. 

Scope of the section. 

2. (1) A bond to secure the attcndince of the accused 
before a JIagistrate is not invnlid because it was 
taVen liy a Magistrate, other than the one before 
whom the appearance is to bo made — 3 B. R. 
GSO But See 4 II S. (ap) 17 : 4 »L H. (ap) 18 

3. (2) The powers contained in Ss .396 and 397 Cr. 

P C (=S 514) extend not only to reco^iizancea 
taLcn by a Magistrate for the appearance of an 
aecnsed person by o Rurcty, but al^o to such 
recogtiirances when taheu liy a police officer.— 
22 W 11 74 

4. (3) The provision* of the section apply to all 

bonds whether executed by pnncipnls, sureties or 
witne««e8 — 2 M. 169 « 

4A. (0 A bond contain'"" — 


6. Bond becomes estinct as soon as pen- 
alty is paid.— The bond becomes extinct us 


soon as tho penalty duo upon default is exa 
end it ceases to bo in force. — (13) U* B *• 
(97-01 ) O B. I. 20 , 20 1 117 11 P. B- 1889. 

6. The word “distress.’* — It is difficult tc 
that the word "distrei's” is used In sections 
and 514 Cr P C. with refeteneo to other 
tangible moveable property. — (17) M. If- I®-'’ 

Bonds taken for appearance before 
police. 

7. (1) Bonds taken under section 100 and lOi of 

City of Bombay Police Act, for appearance be 
the Police, arc not bonds taken under the ( 
of Criminal Procednre, or for appearance be 
a Court and such bonds cannot, therefore, 
dealt with under S 514 Cr. P C —42 B. 400 

8. (2) The wording of S 499 and of S 514 Or. 1 

make it abundantly clear that a Police office 
a Police Station has power to make it a co 

- 1 •• • - Qn, shi 

■ ' fail 81 

• st claei 

BJiisuBii that tho bond has been forfeited, 
person bound by the hond can bo called upoi 
pay the penalty thereof.— 23 P. R, 1913. ■ 
II C. 77. 
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II. SURETIES SHOULD BE TREATED IN A CONSIDERATE MANNER. 


9. (1) The xrlio »tatii1s #urotv for itnotlicr (■» 
j'Kjn'on bound orrr onder S 110 Cr. 1*. C) »bou1d 
alwTxys l>c treated in n con«idemte manner, i*nd 
it is contrary to nil jirine?t>lei of justice tbnt lie 
slioiild bo hatile for n »ti.Men art «•/ ttnimfe, 
especially xvben be blm«cll belong* to nnotber 
Tillage, and lias no j>o««ililo opportunity of 
controlline tiic erery lUv life of the offender. — 
13 1’. 11. 1911! 13 r U 1013. [''re tlio rulinR »n 
13 1’. n. 1013 discussed in 7 1’ W. lOU] 

10. (2) On 14th Oct 1012, one 1’. 11 was put on 

Us. 1000, sccuritv for a yc.ar under R 110 Cr. I‘. 0 
ns n reputed thief and liur;*hr. 8 and 11 were 
bis sureties On 2oth June 1013, 1' It was 

convicted under S 323 1. 1’ C and sentencesl to I 
imprisonment fur 2 wceVs nnd n tine of Us 20. I 
Upon this, the Mnsistmte ordered the cunliscntiou j 
of Us 230 leciJTity money from V 11. an«\ bis | 
fiireties jointlx fMd, “under the circumstance' 
explained, there 'vas no real (rround for deatini; | 
heavily with the sureties " They could not 
possibly prevent F H from committing a 
offtnet of this bind and to hold them responsiblo 
is to set up n standanl of conduct nliich is 
unattainable by human beings of any class, 
much less by rough peasants." [The order i»cnin«t 
S. and D vims set aside in full] — C 1’ It 1915 
See SS P. 17 Z907. 

H, [Note.— “Where however the eurctiCft etood for 
a man placed on security, not merely as being a 
receiver of stolen property but also being a 
dangerous man and the son of a notorioas dacoit. 
and xvas aub«c<iucntly convicted under 8 323 
1, P C of a bad offence f/cM that the sureties 


must hate known ijiiite well that they ran a 
scrinut n*k in becoming sureties for n man of 
this class, and their liability can bo properly 
4'iifortcd to the full extent —10 P. U. I'.MS. 

12. (1) The fact that II person wlvn is under a bond 
of sccuritv to be of good behaviour, is coni Wed 
of ai, pfrnci' uH-1erS 13 of the Oa-nllxty Ael, is a 
•uflicicnt ground for c.alling on him to show canso 
why the bond should not bo enforced under S. 514 
of the Cr. 1’, Code lint tho nature of the offence 
IS such timt the Singistmte can, in tho proceeding 
under 8. 511, exercise tho discretion given in 
subs 5 to make a eonsidcmbic remission of tho 
penalty— (00) -V. X 13 

IS, (I) bond to keep the pence, cannot be forfeited 
except on proof of tho commission of an ofTenco 
involving a breach of tlio peace, nnd tho use of 
the wonl “probablx" in Form 10, Sch. V, of 
tbo Cr. 1’ C. limits tho forfeiture to cases in 
which l>rciic/i p/ thf fiooee n the 'prohable' nnd not 
•ueretij the ‘ptyible' result of the net of the person 
bound over. Thus, ii conviction for theft, 
wrongful coiifincmMit and extortion for tho 
nlnlnction of a woman, or a secret attempt to 
poison a person cannot justify a forfoitnro of 
such a bond. 22 P. U 19U. Sec 18 \V. R. 03 1 

10 w. n 4 s 7 p 11 inoG 

14. WhoQ DO loDionoy should bo shown.— 
When a hudoiush's friend, saves him from jnil 
by standing surety for him, and then his conduct 
shoxTs that he has not turned over a new leaf, 
and that the surety is exercising no real super, 
vision oxer bis movements, no lenlcucy should 
be sbowii to the surotj —3 P R 1017. 


III. LIABILITY OF SURETY AND PRINCIPAL. 


(1) The liuhllltij of prlndixtl ami 
Hitrety htjolHf ami several. 

15. Tho principal ond sureties to a bond arc, on 
forfeiture, joiutlx and scxeralh liable for the 
amount fixed in it If the tingistratc tbiiiks it 
dcsinibtc, ho may call on the principal, first <o 
p ly the amount, but if he fails or refuses to do so, 
hu should not take any action against him, mitil 
be baxi called on the sureties to make good the 
aiuoinit and they b.ivo failed to do so It is not 
for tho Magistrate to say how much each surety 
bli.ill pay both may pay a part, or one maj pay 
tho full amount If the amount which tho Mngfs- 
tnitc directs “shall be forfeited,” is not paid in full, 
he may then proceed against one or alt tho parties 
t‘> the bond under 8 014 Cr P O The usual 
practice should be to require the principal and 
the sureties together to pay the amount to bo 
forfeited (’13) U B 1 139 COl— ’Of))!? B I 
13 ('01— ’00) U B 1 31. 

10. (2) “In my opinion the sureties to such are orclinarj 
euicties When promises in a buiiil to jmx 
Its X to D on a certain contingency arising and 
C. and D subscribe an undertaking to bo snreticx 
for A . it eon only mean that IJ, at most is 
entitled to a penult j of lla. X which he cun recover 


on tho said contingency arising from any one or 
all of three porsotis concerned , it is loft to tho 
option of tho Uoiornment to select from among 
tho tiireo men tliat ono against xvliom it will 
proceed or if it pleases, it may proceed against 
all three or any two and recover such fractions 
from each as it max think ht " — Pt' Johnstone J 
in2_>GlM. 1011 See 20 P 11 IS'U 30 P. U 1890. 

(H) fslafiility not ro~cxteiif<lre. 

17. (») When u person executes on a Im'IuI for keep- 
ing tho peace, and uiiother stands sun ty fur him, 
onthebniKhof tho bond, both the surety nnd 
tho pnneipiil itro liable to pay thu penalty of 
their rcj 5 >cotivo bonds, quite irrosi'cetivo of the 


crime, and llie liability of tho surety is not 
<.o.cxtenaiXD xvith that of tlio priniipal, ns in the 
urxlinarx tiises of a surety fur a ilehtor for the 
imxiiicnt of Ins deht. — 3(> 0. 5(IJ II C. J 2tHt 
&.r«0A 20(i. 

18. (2) A l>ers(in who niidcrtakis to proiluee nii 
Bccnstsl person before Court xvlieii eiilled upon, 



888 . 


KKbUCTtON or SIONLY fonl'KlTiJI). 


[ Sec 


nnd in dcr.uilt, tii foifuit n 8»ni of money to 
Governnent, not iliHcihnrgetl by tEic fact that 
the accused liis jiaid tlio ninount nf hH own lutil 
bond.— 10 Or. 201 (M). 

18A. Immovable property given in aoeurity— 

(1) “While it IS true that bo long d-s a sutety ia alhc, 


only Tnovibic piojurty, can, for default undir 
S. 51 1 Cr. V. C. bo nttnehed nnd ordd for roconry 
of penalty, yet I nproc with the learned be<isionH 
Jodffc that if the house olTcrcd ns Bcciirity is 
worth Its. 500 ! and the surety is reported by tin* 
Tcslnldar to Iio a refppctnblo person, the scciinty 
should be accepted ’’—10 A. J. ’>03. 


IV. REDUCTION OF MONEY FORFEITED UNDER S. 515 CR. P. C. 


19. (1) In C 1’ R 1015, a person bound over for pood 
behaviour under S 110 in the sum of lU. 1000 
was on conviction for hurt under B 323 ] P. C. 
called upon to forfeit tho sum of Rs. 250. The 


20. (2) Enforcement of a portion of tho pe- 
nalty — is allowed by the terms of sobclause (5) 
under the corresponding section 293 of the Code 
of 1661, a Magi'«trat« had no jurisdiction to 
direct the forfeiture of A portion of th» pcu.vHv. 
[19 W. R I Rat 20] Under the Code of lf.72 
( 'fe S 503) neither tho Magistrate nor the High- 
Court, Ind poner to rcdiicc the amount of 
forfeited rccogiiirnnccs [3 0. “57 bC. b 72. 
2P. R 16S3] Tho hr.ipi'‘trntc if lie thought the 


amount of recognl/.intc was exces'iive, had to 
refer the matter to the Government. [19 ^ 

3 0 7o7] 

21. (3) Where a security bond is tahen from a snretr 
for tiic appearabco of a witness, the 'w 
feitnre of the whole sum mentioned in the bond 
is a harsh measure in the absence of anything 
show that the security is really responsible for 
the Witness' disappearance— 23 P. W. 1967. 


22. (4) When a person enters into a personal recoil- 
zauce to attend and give evidence, bet 
fails to appear, an cniioiry shontil be made m 
the excuse given by him for his non appearance, 
before enforcing the pemltv therefor, m omcf 
that the (li«crPtioii conferred upon the Oour 
by S 221 {-wS 514) may be anil to be fairly 
exercised 3 N. P. 1J3 


V. PRACTICE AND PROCEDURE. 


(I) ftriicmt. 

23. Order for oondscatlon must bo made at 
tho time of conviction.— if a Criminal Court 
knowing that the person eiiarged before it, is 
under security to bo of good behaviour, in senten- 
ciug that person in tho case before it makes 'no 
reference to any tonfiscation, it is not competent 
for that court or npy court, in a sobsequent and j 
souaiatc proceeding to take sncli steps— 1.1 P.U | 
1913 <r. B.) : 6 p. w. 1915 2G P. R 1904 • 

1 C L 134 . 3 C L 406 Con 2f> A 202 
Note.— When the rule will not apply— 

24. (1) If the Magistrate who tries the accuseil is 

aware of the existence of the s«vunty bond, and 
does not pass Anj order regarding it, no other 
Magistrate can in subsequent proceedings lon- 
fiscatP the bond Hut »/ Ae i» this rule 

would be of no avail — 3 P R. 1017 

25. (2) Where in convicting the principals for having 
joined in a serious not, the Magistrate pl.iinly 
wrote in Ins judgment, that, in as much as they 
would forfeit sonic Rs 4000’ , presently, ho 
refrained from passing a hoa^ sentence 
He then issued process to the sureties and having 
heard the ca^e, iii ,c forfeitare of security, he 
confiscated in full Jlelil tint the order of for- 
feiture was correct.— lo V. )l 1917 

(3) 1/ (in failure of tlie nectisod to appeal on the 
d ly fixed for bearing him, an order of forfeiture of 
tho hoiul is passed the next day, it is not invalid — 
2 H U 5S9. 

20. Ordor of forfoituro cannot bo passed by 
Court other than that which took the 
bond.— Where the boinl In t|ur8tion xvas taken 


by tlic second class Muglstinte of 
defanlt of appear, inco, tlio tonic Magisttoi^ 
notice to petitioner to show c luso but 
proceedings under S 514 Or. P 0 . were bMO 
the Magistrate at Khalnlpur, vvlio passed the orui 
of forfeiture Jfeid that the latter Wflgutiate 
had no junsflietirin to order the forfeiture un 
S 614 Cr P C— ICR U bt See U C A. 2'^ 
(85) A. N. 44 


('*J Xof/cf to sftotr rfftf'Ci 

27. Notice must be civen. — .V notice must be 
served on a surety calling upon him to pay * 
amount of his secarity bond, or to show 
why he should not pav the s.anie, before an 

’ can be made to lew the sum from him. [9 ” 

4] The fact that such notice was is'ueu niu 
appear cle.arlv on the face of the rccoro — 
[15 W R 82) ' 

28. I- e-beldon 

. . in the 

present 
to show 

cause why his bond should not be forfeited, 
fails to be present on tliat ds\, the proceeui r 

taken by the Magistrnto on the subsequent O.iJ i 

arc not, tliereby alone, vitiated — 2 B. R 569. 


29. 


the 


Estreating of recognizances. — 

accused were bound over by rccognironcc 

the close of tne 


appear from a certain date until the close o. 


lal nnd ilo not appenr on tlmt date oiiv "i i , 
on a subsequent date, and the Sub-Mag'* 
•after hearing what they had to say, direetO" 
pen.vltics on the forfeited rccoguu.incca to 
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tcTusl, Hint no notice* nnn ncccs'iry licforo 
l'roc(*citing to e'nfotTe* the* jimaltj tO M. H. 


(.f) The rifiHfnr- 

30. Prima facie evidence that bond is for- 
feited necessary before calling upon to 
show cause.— S Mi’ (1S"2) [•= S .'iU) mjuirea 
thit no person who hai entcrcel into n rccop- 
nirance lionil should he called upon to show ca*»se 
why he should not hare lies rceognwance dcclnrcel 
forfeited without jictmn fxeic proof, that is, 
evidence on oath, tint the bond Ins 1w*on 
forfeited.— 11 » 11 170 HOPS 

1‘i'orednre. 

31. (1) In procecdmzs under this section, ««> c/iOM/e 
»i reclined to ho drawn up [2 M IGO) 

32. (2) The person nsrain't whom proceedings arc 
held, is roni]<et««l In jiie eri'lenef nn Alt «»ei* hthulf, 
on oath, ss such proceeding* are of ft cinJ 
nature —[l’> W n S”] 

33. 0) .An order for eatn.itment of a reco^nirante 
or hail bond III lul 6e mn'lc iipon nnfcKce iw iht 
cn«e, and not upon eridcnco taken in other 
cftjcs— [IOC L 571] 

34. (4) There must bo a regular judicial , 
trial and legal enquiry before an order to i 

forfeit rocoznirances can be pa<«ed, and the ■ 
oridencc taken should bo recorded in the prc«enit* 
of the accused, or m the prcscnci of an ajjent <if , 
the accused dul) authorised to appear in such ' 
ennuiry— 12 W It Gl -3 n I, (Ip) 157 
7 N P 375 (91) A N IM 

35. (*>) A Magistrate IS not justitied iii forfeiting ■> | 
recognizance to keep the peace under this section, 
unless the party charged with a breach of the | 

peace hos Aad uij >>/ C/v.« cr,i»/imi»j, 

the nitnesses upon who*c evidence the rule to I 
show cause has been issued — 4 0 bfiS (F. B.) ' 
25 C -440 

36. (0) Before a recogni/ance lan lie forfiitcd, it 
must he proved that the person accused has eiibir 
jHTSdiKili!/ bMileii (Ac iwoee, or abetted some other 
person or persons in breaking it — 11 'V R 02 


rridcnc**, again*t the surety in a priwecding 
under fl fill. [SemUollC 77) This view is 
opposed to 21 A. bG, 32 r. It nm and 220 P. I,, 
imi, in which it is laid down tint proof of 
conviction of the princijnl and if necessary proof 
Ilf identity is sufficient. 

38. (R) Tho order of forfeiture must be made by the 


eoNir Aim _;Mri<Jic/ioii lo do »o Therefore, when 
a surety ezecuted a bond for appearance of a 
(crtain sccuscd before the Court of Sessions, and 
an order w.is made by n Deputj Magistrate that 
the bond bo forfeited as the accused failed to 
np|>cjr IMJ that the Deputy Afagistrate had no 
jurisdiction to m.ike the order (14 C X 239] — 
See Xoto No 2G iijioie 

30. What amounts to a broach of tho rocog- 
nizanco. 

(I) There is u lirencli of the ricogniaance if the 
defend int, thougli cniiKirnlh present, does not 
answer when called [Peo/>/e I llifjiis 3 Den 38] 
or fads to .ippear and answi r, if called at am 
stage of the trill [IVtipfe > Pehi/ 2 Mill 623) or 
when, though the dcfenilani njipear, if he depart 
liefore tho conclusion of tlie tml — [PeojiU i 
iJ' Cey 39 Hub ".!) 

40. Reasonable notice must be given, If 
surety has undertaken to produoe 
when celled upon.— Whuo the condition of 
the hail bonds given b\ tlio defendants, and of 
the security bond given b\ then sureti is. that 
the defendants should apposr when required to 
ao' *01 thcclufge made against them, they are 
eiiltll*-l I" lea^nhoh/f iii/ficr of the time at n hich 
the defciidints Mill bi' Hipiiicd tu attend — 
4M II(.ippv)viv 5 M H (iippv) w M H 
C Pro 4tli Decenihei l.''7h 

[Not®.— Where a b III bond titfs neither the time 
for the pisiduction of the pii-unor noi tlie place 
If cannot be forfeititl on thi non a|ipparanco of 
the prisoner —(83) A N 44) 

40A. Bond cannot be taken from an agent. — 
Where the personal attendance of an accused is 
diapeused with, a recognuancu bond, if deemed 
oetessiii, should hi* taken from him. and not 
from his agent, tin* iiccuseJ being bound under 
the terms of such recognirance, to appear either 
m person or by agent if the asent neglected to 
attend when the case was called on, the bond 
might be held to have been forfeited, and the 
accused made liable for the payment of the 
penalty A Magistrate has no legal authority to 
'ecurc the attendance of tho agent bv a bond 
taken from the agent bimseJf —5 JJ IJ (C. C ) 6-1. 


VI. WHEN THE SURITY IS ABSOLVED. 


41. (1) Suicide.— -‘'The object of the surety bond 
IS ns far as possible, to ensure that the accused 
person slnll not ciadc justice in the ordinazy 


sense, that is to say by Hving (.ic) the country 
or the Jurisdiction Ilf the Court But if he elects 
Iodic sooner than face his trial, that can hardly 
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be a sufhciciit reason for forfeiljnff the biirctj. 
bonds, sintc, that ^^as an event irbich liis sureties 
could not have had in contemplation, nnd viliicli 

15 not of the kind, which would impose on them 
any moral obligation or responsibility to the 
courts.’’— Ceamnn, J. in 18 H H dMl.STM. loO: 

16 C X 550. See v Pander 6 Term Report 

50 Jto6erf'<;n i PafterjaH, 7 East 405* FaHnir x 
Ciitico, 13 East 457. 

42. i-i) Where the warrant itself is illegal. — 
In a case under S. 49S Ce P. C a ifneistrato is 
competent to issue warrant in the first instance, 
but IS bouud to record Ins reisons under S 00 
Cr P, 0 If ho fails to do soothe warrant is 
wholly lUe^l [See 3S C 789] and the bond "itcn 
by the surety has nn lc;,n1 force and cannot bo 


forfeited if the principal fails to appear —50 P. 
I. imSs 22 V. W, 1907. 

43. (3) Variation of terms without tht 
surety’s consent. — Where a surety 8?ree( 

to the condition tliat he would be respon'ibie fn 
the eontinucd prcHcnre of the neensed at Namda 
it wa« held that tlie surety was released froa 


ca'.e to another Court — 13 W. R. 63. 

44. (4) Where the bond itself is bad in law.- 
r g when tlic bond nhich, ouslit to haveiathi 
form prescribed for cases under S- 110, is talei 
under S. 107, the sureties cannot be held liable 
— 32 P, R 1P03 


VII. CONSTRUCTION OF BOND. 


45. (1) Where a person staudi Surety for the appear. i 
aiiLo of a peraoii proceeded against under R HO [ 

Or p 0 “upto the conclusion of the I 
ease,” his liability docs not cense until the i 

* culprit has, after the ease has bein completed 
and held to be proved, appeared with his sureties [ 
and esocuted his bond— 32 P R 1914 | 

46. (2) A penal bond must be construed [ 

literally and strictly.— The subjects of the 
rulers of an independent Native Slate arc not 
the subjects of IIis Majesty the King Emperor 
A bond executed by a surety in the form pre- 
sented by Schedule C, Form XI of the Cr P. C { 
cannot be forfeited, on the principal committing 
an oScnco m an independent Native State, in ns 
much as by transgressing the laws of tbc Native I 
State, ho does not mahe any default in his under- 
taking to be of good behaviour towards llis ' 
Majesty— 26 P R 1918, 30 P R 1889 37 P R , 
1S81 20 P R 1878 I 

47. (2) Where a person outers into a pcisonal bail* 
bond binding himself to appear before tbo Court 
of a particular Mairistratc, the fact that be fails 
to appear before a Magistrate, Other than 
the one named in tho bond is no gronmi i 
for directing forfeiture of the bond —21 Cr. 632(.\) ] 
36 C 749 30 C. 107. 

48. (4) B having bound himself by personal rceog- 

nuance to appear at a Magistrate’s court on the 
17th Jany IhDO nr ‘until the d'sposal of the c.osc’ 

A executed a bond as surety for IPs appearance 
“at the aforesaid court on the aforesaid dale,” 
but the bond n a* not in nceordinco with Form 
III or Form XLIII prescribed by Schedule V of 
the Or. P C. there lieing no provision in it for 
the continacj uttcndanco of B, until otbernise 
ibrectcd by the court or for B'a atlrmlancc “on 
everj day” of the iiiqiiirj B faded to appear on j 
the :lrd June ISOO. to 'winch ilay the hearing ! 


Ii.ad been adjourned Ilihl tliat the SUretJ 
bond must bo construed strictly and 
according to the grammatical constrac- 
tion of the bond, A did not bind hiiii*eli « 
secure the nttendance of B on oar date otiei 
than the 17tl) January 1890 A's bond was not 
forfeited —Rat 547 .\s to tho American I-n’’" 
People i ntnnlmaii 17 Wend 232 

49. (3) Where a defendant, charged with nn offence 
bound himself to appear, before a Mo5i*tf®|®®® 
the 10th June and did appOfir OH that oSte 
but made default on the llth June, 
/ivM that tlicrc was no forfeiture of the receg- 
nuance— 4 M H. (ap) 44 

50. (C) Where a person has been bound down by 
rccogni/anco not to commit a broach of the I’MC*’ 
the amount of tho recognisance can^t ae 
recovered from him, if he is guilty of an ofiGllCBi 
such as theft which does not amount to a 
breach of the peace, or which i* not 

to Oceanian n breach of the peace IS W R- 
19 W R 37 See ID V,'. E. +8 : 7 P. B- 190G 
[Note.— But where tho tct’ms of a bond to keep 
the peace are general, the recognizance n'ly 
forfeited OH unij breach of the jwice, whether tie 
assault bu committed against tho person on wh«f 
charge tho bond was origin.illy taken or p®* 
[15 W. B 14] A bond executed in Di-trict T 
may be estreated on a breach of the terms beinc 
committed in District S [3 B L H But S-v 
People X ItiirUrt 3 Hill 670] 

51. (7) ^rety^ bound to causo appoaranc® 


the non appearance of the accused on the suctr^ 
lugtlay (Mnuday) 2 C. N. 519- 2 Weir CCJ 
ter People V State IjTS Y. 585 


62 . 


VIII MISCELLANEOUS. 


Partial enforcement of bond wholly 

OXtingulsbOS it. — Tim partial rnforceinellt 
of II ■(.■curity bond extinguishes it whoify A. 


fumhhed security in ]{■«. 150 for good behanour 
for 3 years Ilo committed a brcatli of his 1'®°" 
nnd Its 20 of the bond was forfeited. He n?“" 
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committcil nn untlpr S iri2 1 V. C. witliln I 

tlio snid tlirer J cirs on<l tlip Mnci’tnlr procrptlp»l 
tn onfnrco n fnrtlior »um of ll« 2' ont of Iho j 
*ilcl liond Ilel.l tint Ihn onlrr on* Inil «n Iiw — , 

nr. n. ' 

63. Bond not providing for money penalty i 
cannot bo enforced.— Kvorj- iiomi inkm , 
uniler the pronsions of tlio Cn<le, n* uccurity for 
the perfoniinnee of a ptomi«e must nw*«tnly 
include a money penalty for the breach of snoh 
promise. A document which doe* not proside , 
for a penalty or forfeiture of any kind, i* mere i 
waste paper'.— 17 C. r 113. 

54. Once there is a breach, the sureties ' 
must bo asked if they agree to bond 

continuing.— When n bond for Rotnl hohnnour > 
I* broken ami the piuuahment for such lircnch ib | 

completely snfforod ie/ore tlie peno'J unuietl in the ] 

tond ftpirtt, the sureties, when paytnij the for- 1 
feiture should be a*kcd, whsther they a^rec to I 
the bond continumf; m force If they do not I 
nsrec, the SIn;'i8trate should proceed under S 12C 1 
(i), and demand fresh sccunti —[('01) U. 3 13] 
[Note. — .A security to keep the peace one* piren 
IS sufficient for that purpo*e, so long as it is in | 
force, in rc*pcct of ererj net of the person bound 
over to keep the pence breaking any of th© I 
conditions [4 0 N 121] This ruling is hardly I 
consistent with the language of I Form I 

Ko. 11 ] 

65. Order not appealable.— Whore a Deputy I 
Magistrate, deciding that bond for keeping the 
peace had been forfeited, lened the penalty 
nndcr 8 C02, and the Sessions Judgo on appeal, 
reversed the order, field that the order of the 
M8gi«trate was not open to appeal— 2 M ICO 
But See S &15 infra 

66. Recovery of penalty no bar to regulor 
prosecution. — There is nothing in this section 
which prevents an accused person nho has for- 
feited his bail-bond by default of appeannee, | 
from being proceeded against under S 174 1 P 
C. notwithstanding bis surety has paid the penalty 
mentioned in tlic recognizance — 10 W R 4 

67. Ropresontative of deceased surety.— TJi© 
words “person bound” in S 514 do not include ( 
the representative of a deceased surety, and such, 
representative is not liable to be proceeded against 
in a summary proeeoding under Chap XLll,— -22 
P. R 1894. 

[Not©.— Rut note the words “or his estate if he ho 
dead” in subs (2) of 514 Cr P C l&Us] | 

58. Composition of ofTonce will not prevent ( 
forfeituro.— A Magistrate is not prevented from 
taking steps under this section in cases in which J 


a breach of tlie pence In* been committed and 
the psrtie* acting privately had compounded the 
offence —26 A. 202 

[Note,— In America, it In* been held that a judg- 
ment entered on a forfeited recognirance taken 
in A special sc««ion* m a pro*ecntion for assault 
and lialtery will be vacated, where it is shown 
that the complainant appeared and acknowledged 
satisfaction for the injury and requested dis- 
charge of the ilefeniKnt — People t Grournan 6 X, 

Y. Sop -tin ] 

60. Ordor for imprisonmont. — A Jfagistrate is 
not competent to direct that, in default of pay. 
ment, the person whose recognizance i* forfeited, 
should he imprisoned, without first issuing a 
warrant for the attachment and sale of his mov. 
able property— 10 C I. 571 

CO. Ss. 614 to 610 apply to bonds under 
Madras Abkari Act (I of 1886).— A Magis. 
Irate enforcing a penalty on the application of an ■ 
.thkari Inspector who forwards under S. 4.1 of the 
-Vbkan Act, a bail-bond by reason of the default 
of the person bailed out to appear before him, 
mast follow the procedure laid down in S 514 Cr. 

P. C. The Magistrate should proceed in the same 
manner a« if the default has been madosby a 
person bailed to appear before his own court. He 
shonhl call upon the defaulter to show cause why 
the penalty should not be enforced [18 M. 48] 

61. Rules Observed^ in Madras.— (l) There » 


a recognizance so iukod is u uuiiiiy [ 11 . b'. C’lr. 
No 480 dated 1S3CS] (2) But such a course is 
pcrmissiblo in the case of tho ilefendantt [If C. 
Pro No 160S of 17-9 71 ] (3) A Magistrate is 

bound to form a reasonablo opinion that there 
has been a Kilful ilifiult before issuing process 
fl/ C Cii No CSC dated 9th April 1609] When 
ilcfault IS made on a date other than that z»en. 
tiooed ill tho recognizance, the penalty cannot 
be enforced [H C I’ro Nob 1369 and 1327 Oct. 
ISbSj 

62. Contract by principal to indemnify 
surety. — An indemnity bond eveented by the 


uepuaiicu uj piiiicijjji wiiii mo Nuieiy taiiuoi 
bo recovered [I A 751] 

63. Informality in bond.— Tho security bond 
contemplated by law is a single bond but it is not 
necessarily illegal because the bond of tho prinei- 
pal and sureties are taken on two sepirate pieces 
of paper [ Per Phrar / ] in 19 W R. 29 


515 All onler*! passed niidcr section 514 by any Magistrate other tlian a Presidency 
Appeal from and revision of, orders Magistrate or District Magistrate, shall he appealable to the 
inder section 514 District Magistrate, or, if not so appealed, may bo revised by him. 

Notes. 


1 . District Magistrate acting under this 
section can not make rcfcronco under 
S. 438 Cr. P. C.— Where a District Magistrate 


instead of disposing of an appeal against forfei. 
ture under S 515 Cr P C. . reported the matter 
to the Chief Court, because ho entertained eomo 
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dottbt about tho corrcctnenK of the rulings in 
15 P. 11. 1905 and 15 P. It 1913: IMil that 
neither S. 438 Or. P. C nor any other prorision 
of the Cr P. 0. authorises the procednte adopted. 
The Appellate Court cannot divest itself of its 
]iowers, merely beo luse it misnndeist.inds or dis. 
approves of certain i tilings of the lligb Conrl — 7 
P W 1914 

2. First class Magistrate not competent 
to hear appeal.— A first class Magistiate, not 
>'cing a Pistnct Magistrate has no jurisdiction 
under S .515 Cr P 0 , to hear an appeal .against 
an order of a second class Magistrate nndei 
R 514 Cr P 0— Tint 5R1 


[ Sec.' 

3. Power of the High Court.— The jnnulichon 
of the High Court tinder S 459 and 123 (C.) is 
ven »vide and gives it power to rcrise crderi 
under this section. This general power is sot 
taken auaj by the power of revision given to 
the District Magistrate by S. 515 Cr. P. C. as the 
junedietioii of the Superior Court cannot betaken 
awBv eveept by express words cr neccs'arr 
implication ^See I R 621] — 5 S 179 

[Note.— Tlie cases reported in 19 W K 1 3 C To7 
are no longer Hw) 

4. As to change of law.~src Koto Kn 20, 
nndci S. 51 i Cr P. C. 


516 Till’ Hit’ll Court or Court or Session may tlirert any Jfngistr.Ttp to levy tlie .imnoQt 
Power to .lireci Im of onionnt ,l„e 'Inf on 0 lion.l to nppear anil nllond at tnrii Hlifli Conrl or 
m oertaui i eronoirm. c p„„,, „[ Seo.io,, 


Note. 

1. Scope of S. 510.— R. .510 Cr P C IS only I 
eonceined with the power to direct levy of the 
imnunt (which jioMrr may he delegated) and' 


not with tlio forfeiture which is a condition 
precedent to the lew.— Pei C.J m 1’ 

C N 259 


CHAPTER XUII 
Of thf of PROppnt^ 

Pj'oposcrf rtJJJCiiffJHcnf fo .«drf/o«— In Chapter .\LIII of the said Code, before section 617t I'’® 

following section shall be inserted, namely — 

“BlOA When any property regarding which any offence appears to have been committed, or which oppem* 
heiebeen used for the commission of any offence, is predoceA before any criminal Court during any inquiry or ♦f'*' 
the Court may make such order as it thinks fit for the proper custody of such property pending the conclusion of the 
inquiry or trial, and if the property is subject to speedy or natural decay, may, afters recording such evidence as i* 
thinks necessary, ordec.it to be sold or otherwise disposed of ’* 

517. (.i) Wlien nil inquiry or a trial in any Criminal Court is concluded, tlie Court may wa''® 
Order for disposal of property ’’“d’ order as it thinks fit for the disposal of any property or doc«- 
regarding which offence committed ment produced before it or in its custody or regarding xvhicli nnj 
offence appears to have been committed, ’or syhich has been used for the (•ominii'sion of any offence 

(2) Wlieii a High Court or a Court of Session makes such order and cannot through it' 
oA\n officers conveniently deliver the properly to the person entitled thereto, such Court inaj' 
direct that the order he carried into effect by the District magistrate. 

(3) When an order is made under this section in a case in which an appeal lies, such 
oixler shall not (except when the property is live-stock or is .subject to speedy and natural decay) 
be carried out until the period alloived for presenting such appeal has passed, or, when such appeal 
is presented within such period, until aach appeal has lieen disposed of. 

ExpJnnnti'in . — In this .section the term “property” includes in the case of property regarding 
which an offenre appears to have been committed, not only .such property as has been originally 

the possession or under the control of any party, hut also any property into or for which the lame 
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may have heen converted or CTchant-efl, nn«l anytliin" acquired hy such conversion or cvehange, 
wlicUier immediately or otherwise. 

Prnpo*rtl ttiiteinliiicuts to the scc//o«.— In section 617 of the laJil Code — 

(t) In 8nb-«c>ction f’/J, after the wont “disposal," the wools “l>y ilc«truetion, conflsention, delieery to eny perion 
claiminf- to be cntitteil to poa-ie«*ion thorenf or otherwise " sliatl bo inscrteil. 

(i\) For rub-scetion (3), the fotlovrinR sub-seetion sliall be snbstitnted, mtoely 

“ O) When an order is made under this section, inch order shnlJ not, except where the property is lire«tock or 
subject to speedy and natural decay, and save ns provided by »Hh~teeliiin (4), be enmed ont far one month, or, when n» 
appeal is presented, until such appeal has been dispoacil of “ 

(iid After sub-section (7), the foUowinf; snb-section nball bo inserted, namely — 

(I) Kotliinp in this seelmn shall be deemed to prohibit any Court from iMaenng any property under the provisions 
of sub-section (I) to any person clainiinR to be entitled to tho possession thereof, on his eveeutint- a bond with or 
ssithont sureties to the satisfaction of tho Court, coRaRing to restore such property to the Court if the order made 
under this section is modified or set aside on appeal " 


518 In lieu of itself passing nn order nmlcr section 517, the Court may direct the property 
Orders may take form of reference to to he deluercd to the District Magistrate or to n Sub-divisJOnal 
nistriet or Sub-divisional Magistrate Magistrate, svho shall in such cases deal with it as jf it had been 
seired by the police and the seizure had been rcportetl to him in t)ie manner hereinafter mentioned. 

519- M’hen any parson is conticted of any offence which includes, or nmonnts to theft or 
rnyment to innocent purchaser of receiving stolen property, and it is proved that any other person 
money found on accused. bought the stolen property from him without knowing, 

or having reason to believe, that the same was stolen, and that any money has no arrest been taken 
ont of the possession of the convicted person, the Court may, on tlie application of such purchaser 
and on the restitution of the stolon property to the person entitled to the possession thereof, 
order that out of such money a sum not etceoding the price paid by such purchaser be delivered 
to him 

520 , Any Court of appeal confirmation, reference or revision may direct any order under 
Stay of order under section 517, 518 section 517, section 618 or section 519. passed by a Court subor- 

®>' 519 dinate thereto, to be stayed pending consideration by the 

former Court, and may modify, alter or annnl snch order and make any further onlens that may 
be just. 

521 . (I) On a conviction under the Indian Penal Code, section 292, section 293, section 501 or 
Destruction of libellous and other section 502, the Court may onler the destntction of all the copies 

of the thing in respect of which the conviction was had, and 
which are in the custody of the Court or remain in the possession or power of the person convicted. 

(2) The Court may, in like manner, on a conviction under the Indian Penal Code, 
section 272, section 273, section 274 or section 275, order the footl, drink, drug or medical preparation 
in respect of which the conviction was had, to be destroyed. 

522 - (I) Whenever a person is convicted of an offence attended by criminal force and it appears 
Powpt to restore possession of im- ^he Conrt that by such force any person ha.s been dispossessed 
movcuble property of any immoveable property, the Court may, if it thinks fit, order 

such person to be restored to the possession of the same. 

113 
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(5) No such ottler shall prejudice any right or intprc'st to or in «nph immoveable pi-operlj 
which any person may be able* to eMaWish in a civil fiuit, 


Tvoposed ftmendments to the section — In section 622 of the said Code — 

(t) In sub-section (I), after tlie wor<l ” force,” whereof it /inf occurs, the words “ or aliow of /orre or ty eriminjl 
intimidation ” shall be inserted, fl«d o//rr ffce «or»f “/erce ” Kftere jf <we«) « /or Ihe «econff time, the ir/>ri7< “or Moiro/ 
force or criminaZ tjitimirlntion ” skoU le tnsertM 

(ii) In the same snh.poction, after the words ” thinks fit,” the words “ ii fier ronuVtiw^ si/rfi /ver'on or at anr time 

within one month from the date of tlic conriction ” shall be inserted 

(m") After sub-section (2), the following Buh-section shall be added, namely 

“(9) An order nnder this section may be made by ony Conrt i/i ey/vaf, or by a TliRli Court when esercising 

• 

police-officer of property taken under section 51, or alleged or 
suspected to have been stolen, or found under circumstances 
which create suspicion of the commission of any offence, shall he 
forthwith reported to a Magistrate, who shall make such order 
as he thinks fit respecting the disposal of such property or the delivery of s«ch property to the 
person entitled to the possession thereof, or if such person cannot be nseerhained, respecting the 
custody and production of such property. 

(2) If the person so entitled is known, the Magistrate may order the property to be 
Procedure where owner of property delivered to him on such conditions (if any) as the Jfagistratc 
aeired unknown. thinks fit. If such person is unknown, the Jfngistrate may detain 

it and flhall, in such case, issue a proclamation specifying the articles of which property consist’ 
and requiring any person w ho may have a claim thereto, to appear before him and establish In’ 
claim within sis months from the date of such proclamation 


powers of rcrision.” 

523- (f) Theseizuie by any 

Procedure by police upon eelzuro of 
property taken under section 51 or 
stolen 


524- (J) If no person within such pcriotl establishes In’s claim to such property, and if the 
Pwcaore wli.r. M cl.lmnil P'”"” poa.caaion ancli property was found, is nnabis 

within Bis month'. to show that it ivas legally acquired by him, such property shall 

be at the disposal of the Government, and may he sold under the orders of the Presidency Magistrate, 
District Magistrate or Sub-divisional Magistrate, or of n Magistrate of the first class empowered by 
the Loe.al Government in this behalf. 

(2) In the case of every order passetl under this section, an appeal sliall lie to the Court 
to which appeals against sentences of the Court passing such order would He 


525- If the person entitled to the possession of such property is unknown or .absent and the 

property is subject to speedy and natural decay, or the Magidrate 
rower to sell pensiiabie propertr. ^ u 

to whom its seizure is reported ns of opinion that its sale wouJu 

be for the benefit of the owner, the Magistrate may at any time direct it to be sold ; .and the 
provisions of section 5211 and 524 shall, as nearly as may be practicable, apply to the nett preceeds 


J*rojtf>ned<nnendnienesfo/hesee//on^ln section 625 of tho smd Code, for the words “ or /he 
trale” ir^dj “rr 1/ ihe I/npiVmrr " thell le fnhetitHfed, and after the word "owner ” tho words “or tint the rnl'ie 
of Boch property i* loss thnn ten ihnll be ipscrtcd. 
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ARRANGEMENTS OP NOTES. 

S.617— S 41S (1*'72)=S. 132A (ISOl) 8.618=5 420(1872)' 132.C (J8(}1)! S.620=S.41!l 
(1872)=S. 132.D. (ISGl)- S. 6 2 2 =5 631(1872). S. 523=89 416, 4U; (1872}=Ss 130, 131 
(ISGl)- S. 524= S 417 (1872) = S. 132(I8<1I)) S. 625 =S 41.'> imra. 2 (1872). 


I. O^cct and Application of Chapter 

(1) Select Committe’s Report 

(2) Scope of S 517. 

(3) Object and application of F. 522 

(4) Scope of S 523 

('<) Jleaninfr of “ propertj ” in S 517 
(G) Application of tho section. 

(7) PropertT in Currency notes and coins 
fst “ “ • •• I 1 


(Uj -roduco 

whenever required 

n. Orders.-- 

( 1 ) OidcTS noWlthln the Scope of tho Chapter 

(2) Orders w ithia tho Scope of Ctiaptcr XI.III. 

III. Condition Precedent to action under 
S8. 517 and 62!. 

IV. Practice and Procedure. 

(1) General Xotes 

Stay and annnlmcnt of order (S. 620). 

13) Ucstoration of Immovable property (S. 522). 
(4) I'roccdurc nndcr S. 623. 


(5) Referrnco under S. 618. 

(C) Troceiliire when the owner cannot be found 

(S. 624). 

V. When the accused is acquitted or dis- 
charged. 

VI. Appeals. 

' VII, Powers of tho High Court. 

VUI. Position of innocent purchaser of 
stolen property (S. 610). 

IX. Miscollaneous. 

(1) Suit to set aside on order nnder B 524 (1). 

(2) Remedy of the real owner. 

(.t) Suit to set asulo order nnder S 622 Cr I*. C. 

(1) Suit to recover money wrongly made over by 

the JIagistrate. 

(5) Fniiurc to report is an offence under S 217 Or 

r c 

(C) Infroctiious order under S. 522 Cr F. 0. no bar 
to order under S 146 Cr. F. C 
(7) Revision by Sessions Judge 

(3) Where both original and appeltato Courts hare 
failed to male an order regarding tho disposal of 
property 

(0) Effect o! orders under Ohsp XLlll. 

1 10) Limitation of suits 
II) .\nalogous Law 


I. OBJECT AND APPLICATION OF CHAP. XLlll. 


(1) Select Coinvilttee'n Itcport. 

1 , To enable a Court to act nnder S 61?, the pro. 
pcfty or document in question (n) must be 
produced before it (t) be in its enstodv (e) it 
must appear that an offence has been comniittcd 
regarding it or (d) it must have been used for 
tho commission of any offence, and one of these 
conditions at least, must exist in an inqniry or 
trial in snoU court The operation of the sertvon 
has been enlarged so as to enable the Magistrate 
to pass order for the disposal of any projperiy 
produced before him 

S'-e Statement of objects and reasons 

(2) Scope of S. ai7. 

2, (1) The object of tho section is to enable tlio 
Magistrate to direct the property to be given to 
tome person, to whom it appeared to belong or 
to allow it to continue in the possession of the 
person in whoso possession it was found or to 
niahe some order of that character The orders 
regarding the confiscation and payment of com. 
pensatioii were illegal — 9 C. K 697 s Bat Bee 
24 >1 J 1 

3, (’) An order under F .'517 Cr P. C does not 
cieriilo the question of ownership of the property. 
It merely decides the question of the right to 
possession till 0 Civil Court has decided the 
(luestion of oiincrship — 11 Bur T 2G7. 


4. S. 517 appl«oo *».e. — 

respect of . . 

committed.- ■ 
plaiaont was 
into gold bang 

to one A for hs io*4u lue idUer rc.convcrted 
the bangles into gold and sold it in different parts 
The Court directed A to produce P.s. 184-4 0 and 
made an order mating over the sum to tho 
complainant ffrld that the money was not the 
actual corns or notes received by A for the bits 
of gold bangles he sold S<*c 517 Cr P C did not 
therefore apply to it — 20 B It C04 
6. Court should not proceed under S. 517 
when question of title is involved. — 
Three debentures, the property of S was stolen 
' ■ -- - convicted 

• ■! I P. C. 

■ produced 

' ■ that the 

' order, as 

there were questions between N and S ns to 
which of them was the rightfal owner which 
could bo determined only by n Civil Conrt, 
(2) that in order to prevent A' from dealing with 
the debentures till the decision of the Cml Court 
K, should he directed to deposit them whith an 
ofceer of the Court for three months— 19 Cr, 
783 (C) 
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6. Order can be made only if the pro- 
perty comes into the hands of the 
Magistrate.— W. R. (Sp)5. 19 w 1L3. 

7. Discretion not to be exercised arbi- 
trarily. — The discretion granted to the Court 
by S 517 Or P. G. is not an arbitrary one. The 
property must be returned to the person entitled 
to the possession thereof. Tho Goremment 
can not lay any claim to such property so long 
as there is any one entitled to the possession 
thereof — 2 C R 76S • 14 C, P 60. 

Ss. 517 and 523 Cr P C cannot both apply to the 
same property. — 17 B 748. 

8. Magistrate’s diacretionnnder S. 517 Cr- 
P. C. — S 517 invests the magistrate uith 
discretionary poivcr and it is a rule of law that 
such power must be exercised jadiclally^i. e. 
according to sound principle of law and not in 
an arbitrary manner. If there are materials, the 
magistrate’s discretion comes into operation, if 
there are none, the Magistrate onght to have 
returned the property to the person from whom 
it was produced — 11 B R 16. 

9. Limit to the powers conferred by S. 517 
Cr. P. C. — S 517 must be limited (o tho offence 
actually under investigation. Propcily used for 
the commission of any offence not under investi- 
gation or property regarding which do offence 
appears to have been committed, cannot be dis- 
posed of by an order under tbe section — Rat 500. 

10. Can a Magistrate make order for dis- 

posal of property which is not the sub- 
ject of an onenoe 523 must be conffncil 
to ]iroperty seized by the police, of their own 
motion, in the exercise of powers conferred on 
them by law, which seizure requires to be reported 
to a Magistrate, for instance, seizure under Ss 57, 
54(4), 165 sad 166 S 6^ cannot be held to 
apply to property which is produced before a 
Court in the course of an enquiry under a search 
warrant issued by it. To each property S 517 
alone would apply, and if no offence ts found «» 
re'pect thereof, the Court can male «o older; tbe 
property must be given bach into the possession 
from which it came. Q7 B 743] ITiis view 
of tbe law — (i« — that the Court can make no 
order in respect of property, which has not been 
proved to bo either tbe subject of ortho means 
of committing an offence, is based on tbe 
narrower scope of S 617 m the older Codes 
Under Ss 415 and tbe two sncceeding section 
of tho Code of 1872 order could be made only 
if the Court was of opinion that "any offence 
appears to have been coinmitied ” [See 1 B. 
630 ] Tho scope of the section as re-enacted in 
S 517 in the Code of 18S2wa« enlarged so as 
to include property or document “which has been 
Mseii for the co^nmisaxon of any offence (Si-e 8 
B, 33S Rat 355] But for all practical pnrjiosc, 
tlio narrow interpretation put on tbe scope of 
the section in 1 B 630 held the field [See Rat 
500 9S1 Or R. 18 of 90 46 P. K 1888.14 

O. 834 24 0. 499 (g3-’00) I, B 324; 14 0 P 

60 I (89): 2 Weir 063 (94) Weir 2 668 s 2 Weir 
007 • 2 Weir 005. (13th Peby 1874) i 2 Weir 
0<).5 (30th June 1874) : 2 Weir (Mi Con 32 D 841 
The ruling in 30 C. C'JO a case decided m 1903 


follows this view but fails to taken into acconut 
the effect of tho introduction of the words “pro 
doced before it or in its custodj’’, which nn. 
doubtedly enable the Magistrate to pass »n order 
regarding any property produced before it or 
in its custody, even though no offence hisbeen 
committed in respect oT it (34 C. 347] IVhere 
K. charged her daughter R with the theft of 
jewels ‘ ~ ' ' ' - • 

came 
sclf-ac 

the joi , , . . 

tho Magistrate had jurisdiction to pass aa 
order for restoration in favour of the dsnghter 
or tho mother or in favour of both [34 M 94] 
An order nndei S 517 may be passed even though 
the charge has failed and no offence has been 
proved (2 Weir 666: 10 M. J. ( Sh N.) 4] 
The lulings m Cr, Rev, So. 476-B of ISIS 
and Cr Rev. No 74-B of 1919 of the Lowi 
Burma Court which follow I B 630 and 14 
C. 834 were dissented from in 21 Cr, 561 
(L.B) which adopto tho same view as in 34 0 
347 and follows 5 P. R 1S95 (F. B.). In 9 C. > 
649: tbe accused who w.as tried for the theft of 
an elephant, was aconitted and the Magistrate, 
although ho fonnd the elephast to belong to 
the complainant, directed it to be made , 
the accused in whose possession it was at tii« 
time of the institution of the proceedings 

11. Rule governing disposal of proper^ 
aftof acquittal.— S 517 invests the Magistrote 
With a discretionary power and it is a rulo of lav 
that sucli power must bo exercised judici.iHy ’ ^ 
according to sound principles of law and not m 
an arbitrary manner If there are no matenals 
before the Magistrate enabling him to comeM 
a finding about the ownership of the propwlT 
he should return it to tho person from whom W 
was produced But if there are materials, then 
tho MagHtrato’s discretion comes into operati™ 
and it 18 for him to say what order ought to bo 
passed having regard to all the facts in the case 
—11 B R 1C See Rat 536 

12. S. 517 applies only whoa there is 
enquiry or trial.— lyn: 527 Cr P. C nj>phes 
only when an enquiry or trial in a Criminal Coon 
IS concluded Where a complaint is dismissed under 

S 293, it cannot be said that there was nnf 
inquiry or trial iii tbe Magistrate's Court — 
24 M J 1 See 6 C J. 707 • 5 0 J 229 


[Note. — But m such a i 


G when there are grounds 
• vas used by 

se evidence 

• (, jnrisdiction 

• ■ er directing 


13. Magistrate cannot under S. 517 direct 
party to produce property when can®® 
upon— An order under S 517 Cr P 0°'"’ 
cannot ihrcct the party to whom property 
delivered to produce it when called upon -"19 
M Z 610 


Note.— But in the caso of a mistake it has the power 
call the recipient to return it — 87 P. 4V. 1913 ] 


scopfc oi' s. 52.‘J. 
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(3) Ohicct and 

4. Tlic object of the provision of R 622 1a to enaWo 
the criminal court b) n Bummnry order to rf-tom 
Ihi- note of icj.i’fh Misfed nf ffie /im*c "/ ' 

<fisjvi««f*t.iiM bj the convicted person or i>crson« 

It c.annot po behind tho state of affairs at the 
time of tho forcible ejectment Icidinp to tho 
criminal pro«ecatioii ^\^lc^c an auction-pur- 
chaser was forciblr ejected by certain jiersons, 
held (upon a conviction of the latter) that the 
auction-purchaser was entitled to bo restored to 
actual possession which ho held of the house at 
the time of the ejectment — 5 C. N 374. 

14A. Condition precodont to application 

of S. 622 Cr.P. C.—Whero there is no llndinR 
that Buv criminal force has been used, B 522 
Cr. P. C has no application — 3S P W 11117 
15. S. 522 does not apply to a case within 
tho purview of S. 14S Cr. P. C.— Where j 

neither partv is in actual po«sessioii, nn order 
under S 522 ’cannot bo made. It is open to the | 


(4) SC 021 C of S. 333, 1 

16. B 623 docs not relate to the disposal of property 1 
which has been the subject matter of a crimioal 
trial . that is a matter to bo dealt with under 
8 617 Where an accused was convicted under 
tho Mysore Mines Regulation for harms un- 
wrought gold in his possession, and the Super, 
iiitcndent of the Are Kolar Uold Field Mines 
claimed that the gold should bo made over to 
their common agent, as being the produce of oiio 
of the said mines, ffrfii that the petition should 
be enquired Into and disposed of on its merits 
15 Jlys 299 

17. Differonco between Ss. 617 and 623, 
Or. p, C.— S 623 most bo confined to properly 
seized by the police of their own motion m tho 
cvcrcise of powers conferred on them by law, 
which seizure requires to bo reported to a 
Magistrate, for instance, seizure under Ss 51, ' 
51 (4), 1G5 and IGO S 023 cannot bo held to 
apply to property which is produced before a 
Court, in the course of an enquiry under a search . 
warrant issued by it To such property, S 517 
alone would apply, and if no offence is found in 
respect thereof, the Court can maho no order, 
the propertj must ho given bach into tins 
possession from which it came — 17 B 74-3, I 
(03— -00) L D. 3Jl ' 

(NotO. ^Tho above rulings were under the Coilc 

of 18S2, under which an order under S 517 could [ 
be made only m respect of tho subject of an j 
offence. Under the Code of 1S9S, it is no longer [ 
necessary that the property to be disposed of, 
should have been used for the commission of an 
offence or that some offence should appear to 1 
have been committed regarding It . the Court has I 

now power to maVc an onler for the disposal of 
any property “produced before it or in its , 
cnstodi.”— 21 Cr. 414 (N.)) 


18. Application of S. 523.— It matters really 
little under which of the sections cither R. lOo or 
550 Cr. 1’. 0 ft seizure of property was actually 
made, for in cither ca«o it would be obligatory to 
proceed under S 523 Cr. P. 0 — 28 B. 314. 

(3) JiTcaiiliiif of jtrojicrtu «« ‘S'. 317» 

10. The word “property" in S. S17 means 
movoablo property.— “Wc haro no hesi- 
tation, after compnnng section 517 with S. 622 
in saying that tho former section has no appli- 
cation to immoveable property ’’ — Pc Imam and 
Chapman J J in IS C N 1147 3G C. 44 • 22 Cr. 
110 (M)- 000) A N 81. But See 4 L B 229 
[Compare— 23 C. 372) 

((!) Apjdieatfoii of tSi. 51T—333. 

20. Property produced in tho course of 
enquiry under Ss. 109 or 110, — Courts 
acting under the preventive sections (Ss 107 to 
110) hare power to mahe an order under S. 517 
with regard to a propertj' which has been 
properly produced before it, in the course of the 
enquiry under S 117 Or 1’ C , though there was 
no proof that ary offence has been committed 
with reference to tlio property.~42 M 9 34 C. 
347 C'.«. ICCr. 811 (M) 

21. Property produced by a witness— The- 
word “property" in S. 115 of .\ct X 1875 (corros. 
ponding to S 517) includes not only property 
that has been seized by tlic pohco or has been 
found on the person of tho prisoner, but also 
property produced before the Pohco Magistrate 
by a iridim— 12 B II 217 

22. Printing Press.— The words “which has 
been used for the commission of any 
offence" refer to lustnimcnts liLo guus, daggers 
swords etc, produced in Court. They cannot 
include ft printing press, in which seditious 
matters havo been published. 

34 C U8G 6 X 69 

23. Boat used for commiting theft is not an 
instrument used for committing' an offence within 
tho mcamiig of B 517 Cr P C 

R C N 557 See 37 1‘ IV 1907 

24. Cart, pooy and harnoss.— The accused being 
convicting of rash driving under S 279 I 1*. C. 
the convicted Magistrate acting under S 617 
Cr P C that the cart, harness and pony which 
the accused was driving should be sold and the 
sale proceeds to bo handed over to the complain- 
ant as compensation — Iletd the order was illegal 

y p L. I'joi 

25. Property produced in part as sample.- 
Wlien a portion of an article in bulk is produced 
and received in evidence, as a sample of the bulk 
tho whole bulk is to be taken to have been 
produced before the Court within tho cleanin'’ 
of S. 418 (1572) ^ B. 517.— 2 Weir G70 

28. Property produced under a search 

warrant within the purview of Ss. 517 

See 2 1 M .'’.25 

27. Bight to goods obtained fraudulently.— 
The proviso to S. 578 Contract .Vet does not 
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apply, when j'ropcrty (>• q — jewels) an* wronBfullr 
convcrtcti Invitip been ohtainetl by frand The 
Magistrate acting under S 517 can direct them 
to bo handed to tho true owner — 3 Bur. T. Ill 

28. Jewels entrusted to a broker for sale, — 

was sold by him to a person S who pawned them 
with another person T The broker mis.'ippro- 
pnated the money which he rccoired from S. 
llc^d — (apon a conviction of tho broker for mis- 
appropriation) that T was piotcctcd by the 
CTception 3 to S. lOS Contract .Act, and was 
entitled to have the jewels retamed to him under 
S 517 Cr P C 4 Bar T 170 . 6«r3 BnrT III 

4 L B. 25 4 L B. 13. 

29. Money tied in gambler’s cloth.— Money 
or coins car. be said to be used for the pnrposc 
of gaming under S 3 of the Madras Town 
Nuisances Act 111 of 18S9 only if they arc actnatly 
staked To justify their confiscation, the money 
nr coins should have been actually used or dis- 
played in the act of gambling Money tied in 
gambler’s cloth not actually staked, therefore, 
cannot be the the subject of an order under 

5 017 Cr P. C— 41M.644 See 2G B Cll W 
A 270 

30. The words “eonversion^and “exchango" 
in S. S17 Cr. P. C. — Tho woMs “conversion” 
and ‘‘oxebango’' must be taken in their ordinary 
sense They apply to such acts as the molting 
down of gold and silver ornaments and tho 
exchange of notes for cash. 

A garden pnrehasod at a sale in execution of 
ex piiite decree, obtained on the basis of 
obtained on the basis of a forged pro-note, cannot 
bo regarded as property acquired by the conver- 
sion or exchange of the forged prooote into a 
decree within the meaning of S 517 Or P. C 
4 Bar T. 211. 

(7) rroiievty in cnwcncy jtofev coins. 

31. Property in currency notes. — It was hold 
in (1873) 2 AYeir CC4 = 7 M. U, 233 that property 
in money or currency notes passes by mere 
delivery and the rule of law that possession by 
tho taker in good faith is no defence against 
tho owner of a chattel whose possession was lost 
through theft, docs not apply in the case of 
money or a currency note. In 25 B 702, tho 
nbo%e rnhog was distinguisbed and held to be 
inapplicable when the coin in question is not 
the current coin of the 'realm, and is neither by 
statute nor by the Law of merch.ints in Bntish 
India shown to be legal tender 

31A. Currency notes - The properly in a bank, 
note or currency note passes like that in cash by 
delivery, and a jiarty taking it ^e»Ia fide and for 
lalue, IS entitled to retain it as dgainst a former 
owner from whom it was stolen 5 S. 15.3 
J7 B B 922 (■1I)MN.370 Sec in C. 62 (02) 

1 .V. 1'. 29‘. . 7 >1 H 233 3 0 379 But the 

mil’ IS limited to rases where tho receipt of the 
money its, is I "un fdr [ t R. 255 : 3 Bar T. Ill ) 
AVImn the Inijer of certain goods made over to the 
seller the hnlira of certain currency notes as 
security for the jn\ nicnt of gxxKts delivered, • 
havinir jiriviounly partril with the other halves to * 


[ Sec. 


.a third person, l-r/.f that fhc seller was cntiilpii to 
rceoicr possession of the halves originally male 
over to him (the third person) from the third 
person to whom they had been delivered aaiJer 
nn order of the Court —2“ A. C30 

32. Counterfeit Coins.— A com which is bevond 
doubt counterfeit, ought not to he restored to the 
possession of a person convicted of having passed 
.another like counterfeit coin, merely becanse it 
has not been proved that he has attempted to 
deliter it Tlio only proper course is to destroy 
it —2 AVeir CCS 

33. Sadsholii coin. — AVhen a badsbshi com 
comes hefore the Court as part of the itoles 
property, and no custom is set up to show tbw 
it IS a legal tender in British India, the Conn 
IS at liberty to award the the same to the com- 
plaint under 8. 517 Cr. P C.— 25 B. 702 

CNoto. — The propierty in such money docs sot 
pass by mere delivery a* it is not current rom 
within the principle of the decision m 3 C 3i9j 


Current coins.— Property in current coins 
passes by mere delivery. A sum of money aUegea 
to bo a part of the proceed of cheating Aud piii 
by tho accused to Jiis creditors in satisfaction 
a law ful debt cannot be made the subject of an 

order under S 517 Or F 0. 1 P. K 1915 [jy 
7M H 233 3 C 370 : 83 P. L. 1890: 

Wooherha/npton (IbSI) Q. B. D. 82 1 (36) 
Foiter v Green 6 11. and N 793 i Goodmn i 
Haaejf4Ad and B, 879. 


(S) J’otvci' of .tppellofc Court. 

38. Power of appellate Court.— The oppeli“‘' 
Court IS competent to pass an order for tne 
posal of the stolen property under S. 617.“®* 
374 f t ^ 


COJ H7tnf aiiiottiifs to Ociny siifrjecf 
of offence. 

36. What amounts to being used for 
commission of an offence. — in 9 M « ' 
Biandt J was of opinion that property . 

fabricating false evidence might be disposetl 
by the Court In 1 AVeir 534 Collin’! C. J 

M«<fiHKnmi.4,yar/ directed the confiscation an 

forfeiture of money used by the accused 
case to bribe a public servant fSee also 
665.2 AA'eir G65 (F N )1. In 19 M. J. 234 
C.J find aiilhrj held that a bottle of bran^f 
which wns to hare been smuggled by the 
who was convicted under sections 65{n) and o'* . 
the Madras Abkari Act could not be forte 
under S 517 Cr P 0. In S C. N 887, Fratt an 
Hnn'Uctj JJ held that a boat in which the occuaeu 

escaped after committing an offence could not 
ccnfi«eatcd but hfttiu ond other in«trnments use 

for committing the offence could be dealt wi 
under B 517 Or P C. In 0 0 N 597 the accasea 
was convicted for giving fahe infoi niation rC?® 
ing theft of ornaments which were found 
soflreh in Ins own house. Jlrndeii-on Gf ' 
held that no order for forfeituro oftheJ^ _ 
could he passed under 8. 517 Cr. P. C. I” 

9^6, tho direct qucstioii was whether a print' r 
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pro«'< u'cil for tlic iirintinp of pcditioxi* mnltrr 
cniilil bo rioalt witli undor S fil" nml tUo netml 
dcci'ion whicli procoodcd on tlio pronn*! tiint nv 
an offence wa« one of pnbliention of mbtions 
matter, the iirc«< could not bo *nd to hare l>ccn 
used in the commission of the offence. • • On 

principle, the view taVen by this Court in 1 Weir 
&34 and 9 M. 41S and by the Calcutta lli»h Court 
in 8 C. N SS7 appears to be sounder than the 
contrary»view in the other case referred »o above. 
Per Bei)*oi» ond S'nuJnra .tyynr JJ. in 24 M. J 1 
For typical case* —See Rat GSS ; 9 P Ij 1004 
4 r. L 1904 : 87 P W. 1907 5 N 50 

(10) lli^tnru nf I.tghlutton. 

37. History of tho Legislation on tho sub- 
ject of disposal of stolen property.— 

An examination of the history of the legislation 
on tho subject will show that tho power of the 


and production of such property as ho thinbs 


proper nnd there wn« no provision giiing him n 
genemi i>o»cr of disposal of the propert)’. The 
ilcci'ion of the Courts on this ipicstion has nut 
been nniform. In 2 Weir GCo it was held that 
nnder S. 41R Cr. P C. of 1872, a Magistrate who 
convicted a pnblic servant of receiving an illegal 
gratification under R IGl I. P. C, had no power 
to direct the forfeitnro of a sum of Rg 20 which 
was given ns a bribe Rut R 418 of tlie Code of 
1872 lias been enlarged in S 517 by the addition 
of the words "or which has been used for tho 
commission of any offence” nnd the case I's, 
therefore, not nn nuthority nnder the present 
Code— Prt Ven-ryn and Ay<ji,T J.J in 24 M J. 1. 

(It) require Decnrlty 

to produce u'heuerer required. 

38. Where a Magistrate thinks that a criminal 
offence has been committed in respect of certain 
articles, ho has power to proceed under S. 9-4 
Cr. P C and R 9G of tho same Code. There is 
no section of the Code enabling him to demand 
security from the person in possession of the 
articles, for tlicir production when required.— 
7 C N .'22 Bee 19 M. J 510 


tl. ORDERS. 


(1) Orders not within the Scope of 
the Chnjdcr, 

3S, (a) romoval of a building in respect of winch 
an offence has been committed — (’OO) A. N 81 

40. (1) order directing the property to bo sold 
and the proceeds to be credited to the (lovem. 
ment — 9 C N 597 

41. (<*) order directing tho forfeiture of property 
“which has been used for commission of any 
offence ”—34 C 9S8 

42. {'!) order directing tho forfeiture of a press 
upon conviction of the accused under 8 124 P C 
[Ibid.] 

43. (e) order, allowing one of the parties to a proceed- 
ing under S 1-45 Cr P C (which has been 
cancclicd] to reap the crops to the exclusion 
of the other — 3 C J 573. 

44. (/) order for destruction of obscene books 
surrendered by a person convicted for their sale 
and distribution —8 A 837 

46. (y) ordering tho property to bo dotamod 
until the title of the rightful owner was prosed, 
before n Civil Court — 22 R Sit 

46. (>i) ordering tho propertj to bo delivered to tho 
complainant from who<c possession it bad not 
boon taken —Ibid 

47. (0 order directing that n particular firm 
should not honour a hundi drawn on it, on 
suspicion that the parties to the hundi, had been 
guilty of some offence —1 A J C07 

48. (J) order to the effect that the accused (who was 
charged with theft and di«chargod) be given a 
part of the propertv on furnnhing seciintv of 
Its 100— Cr. R. 24.4.’84 


40. (1) An order under S 517 0r. P. C. directing tho 
party to whom property Is dollvorsd to produce 
It when called upon to do so —10 M. J. 610 

60. (I) S 418 (=S 517) docs not place the property 
at the disposal of the Magistrate in the sense 
of eoabhng him to bostow It in Charity. He 
IB to make such legal disposition thereof as seems 
right, le, to direct its restoration toaoneono 
to whom It seems to belong, or permit it to 
continoe in the possession in which it is found or 
otherwise.— ('75) 2 Weir CCO 

51. (m) A Magistrate cannot under S 517 Cr P C. 

make an order regarding the custody of mi- 
nor children m ns much as children are not 
property —1 Weir 148 

52. (h) a Magistrate cannot in a proceeding 

under S. 14S Cr. P. C., order boundary marks 
to be laid down in respect of the disputed lands, 
as the property cannot be said to be either in 
the custoiiy of the Court or one in respect of 
winch nn offence has been committed within the 
meaning of S 517 Cr P 0 —27 A. 300 

53. ('■) where tlie accused was convicted of rash 
driving, tlie Magistrate cannot pas an order 
directing the Bale of the pony, harness and 
carriage and order tho sale proceeds to be paid 
to the complainant as compensation —4 p L. 1901. 

(^) Ordert within the neope of the 
Vhu2>ter XLTII. 

54. Delivery of stolon property on joint 
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tlauglitcr nnd motlier— thf* Conrt hail 
jurisdiction under S. 517 Cr P. C to order 
delivery on their joint receipt It could make 
an order m favour of either the daughter or the 
mother or in favour of both — 3-t M. 94. 

B5. Disposal of property without recording 
any evidence. — An order by a Magistrate for 
the letiirn of certain stolon property to tho 
complainant without taking any evidence In the 
case is Icg.al under S .523. — Hat 365 

60. Property stolen in Sritish but seized 


in Foreign territory.— A >ragi«irate i 
competent to pass orders regarJing propert; 
stolen in Hritisli territory notwitiistandiDg that i 
may be Rcired In foreign territory and Lroosrh 
into British territory by the police —20 P. E ISTi 
67. Money realised by Police from person 
to whom tho same has boon lent.— A 

order of a Slogistrate directing that tlie none 
obtained by the Police from the persons to whoi 
the same has been lent by the thief, shonld 1 
paid to tho complainant is .authorised bv S 517- 
2 Weil -tW. 


Ml. CONDITION PRECEDENT TO ACTION UNDER Ss. 517 AND 522. 


58. Commission of offence.— 

(1) Magistrate h.as .authority to mako nn order for 
disposal of property only when tho record shows 
th.at an offence has been committed m re'^rd 
to It— 2t C 499 39 C r,90 46 P R |SS9 
RatflSl 16 Cr 811 (M) ! Ceiitm 31 C 347 

(2) When theio is no proof of the commission of an 
offence, orders under Chapter XLIII, cannot 
bo passed The Magistrate cannot direct that 
certain produce should be dcliTcicd to the parties 
thereto— 5 M H XXI But See 2 A 270 
9 M. 448. 

Note. — The section has no application merely 
because tho property was found in the possession 
of a habitual thief who has been bound down for 
good behaviour under S. 110 Cr. P. C — 16 Cr. 
811 (M) 

69. Where nn order directing delivery of property is 
made by a Jfagistrate without any criminal 
prooOOding but merely on tho application of the 


person in who«o favour such order is made, sac 
nn order is entirely without jurisdiction. S. 

Cr P 0 e.annot .apply to the case —dl 0. J "0 
5 C, J. 229 

The property must have come into ti 
hands of tho Magistrate.- W. H. (Sp) •• 
19 w. n 3 


Condition precedent to an order und£ 
S. 622.— In Older to justify nn order under S 8. 
Cr P C tlic Court must find, firtt that tl 
offence of which the accused is conricted w 
attended with criminal force ns defined ia S 3- 
I. P 0 and teeondly that a person has bee 
dispossessed of immoveable property by the ®' 
of such force f25 A. 341- 12 P. It. 1900] Tl 
words “an offence attended by criminal force 
means an offence m which criminal force fora 
an ingredient — [23 0 434 s 27 C. l74i 6 C. J 
250 Con 11 C N. 467: 20 JI. 49 {10) 21 t 
110 (M)] 


IV. PRACTICE AND PROCEDURE. 


(1) Genei'dl yofcit. 

62. Scope of the enquiry under S. 623 Cr. 
P. C. 

(1) Magistrate acting under S 523, may in the 
encjuiry, proceed on such evidence as is available 
ami make an order for lianding over tho property 
to the person ho thinks entitled —9 B 131. 

(2) Magistrate bound to bold independent enquiry 
nnd to come to n finding ns to who is entitled to 
the posseSMon of the property . — 17 B. 748. 

(3) Bat he is not bound to hold an enquiry simply 
for tho purpose of deciding the ownership of 
the property. — 29 M. 375. 

63. Frocoduro where case falls through 
owing to tho death of tho accused.— 3 ho 
accused was charged with criminal breach of 
trust in respect of certain jewels but died before 
the commencement of tho trial. The complain- 
ants tlioreupnn applied for tho restoration of the 
jewels. The Magistmto held that Ss 517 and 
523 did not apply and ordered the return of the 
property to its original custody— held — that the 
Magistrate’s ortlcr was right — 29 M 375. 

04. Stago of tho caso at which an order can 

bo paSHOd.- An order under S, 017 Or. P. 0. dis 


affll 


66. No notice neoossary . — The accused is not i 
law entitled to any notice before an order 
made under B 522 Cr P. C — 14 Cr. l72 (C). 

60. When tho accused is acquitted an 
claim the subject matter of the chargt 

it cannot be delivered to the complainant (eve 
if it is fonnd that it belonged to the latter) as 
must he delivered to the accused person in whos 
possession it nas found. 9 0 N. 649 : 6W.1 
65 But See 7 Jl T. 179 i 2 A. 27G • 9 M. 44S 
14 C P GO 

87. Time of passing an order under S. 62 
Cr. F. C, — It is not essential in law that a 
order restorning possession should find a 
in the actual judgment. It must bo immediah 
that la directly arising out of the Court convictin; 
the c.aso and without any fresh materials bavin: 
in tho meantime been produced — 14 Cr. 172 (C) 

68. Fresh enquiry not necessary 
making order under S. 517 Cr. 

“Iho Magistrate had before him tho cTidonc 
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Ki>cn for Hio jiroMcution in Hic inqnirr, nn*l 
thorp is uotliiiiK in tho Coclo "hich roQMiros tint ‘ 
the jns'intf nf the sinninnr} onlor lunlor S 517, | 
onlor ou"ht to be nnile nt thotimo of I 
j'as'in" of tiip jtuleinont m tlie rnnnnal cn«e 
i($eir— li* tv 15 3] sliould follow it frosli J 

enqinry nftor piviiij' ojiportiniitT to the patty to 
produce now or further cTiUence — 18 Cr -tCOpI.), | 

69. Order under S. 682 Cr. P. C. need not 

. 1 . . 1 -* ’•“‘icro it 

(s tho 
I mnat 
h tho 

tonriction in tho criiiiiTial case and not a* n 
separate proocedinff lYherc there was a delaj 
of 20 months before the order was passed, but 
the delay was fully explained, the order under 
S 522 Cr r C was held to be perfectly legal — 
15 PR mu UOr 172(C) 10 A 3 4^0-23 

. R 494 Coil 4 C N 30S 

70. Where tho ownership Is uncertain.— 

Where a case of theft is dismissed on the ground 
that the ownership of the property is uncertain, 
the Court should direct that the property bo sold 
and the proceeds bo retained by tho Court, until 
they are shown to be payable to one or the other 
of the parties, either in rirtue of a decree of 
Court, or in virtao of an asreemont amongst 
themsetres 16 B R 931 

[Note.— Where currency notes etc. were 
seized in the course of a Police raid on a gambling 
booth, HsM, that if they cannot be traced to 
their owners, they might 6c treated as property, 
the owner of which was unknown.— 10 Cr 
254 (M)] 

71< Loss resulting from the fraud of a third 

party.— When a question arises between two 

i iersons as to who shall bciir the loss resalting 
rom tho fraud of a third person, the one, who 
has been guilty of negligence which enabled the 
fraud to be porp’trati d, should suffer —27 A 030 

fl?) .S7<f»/ riiirf iiniitilment of order. 

(S. r,'4<K) 

72. An illegal order made under S. 617 Cr. 
P. C., IS to be sot aside under 8. 620 Cr. 
P. C.— 3 0 J 573 18 C N 859 (’99) A S 40 

73. Condition precedent to jurisdiction.— 
The order of a Magistrate merely directing that 
a certain property should be handed over to an 


74. A Court of Appeal within tho meaning 
of 8. S20 Cr. F. C., is the Court to which an 
appeal lies m the particular ease and not the 
Court to which appeals would ordinarily he 

from the Court deciding the particnlar ease 

42 R cot 

74A. Tho words “Couit’of appeal” in S. 320 
Cr. P. C.— merely imply the court to which 
appeal would onlinnrily ho and do not mean that 
an appeal must ho in the partieular case in which 


nn order has hetii passed as to the propertv. — 

fWiP. L. mil. 

76. Appoal under S. 520, is an appeal in the 
full sense of the term and must be governed by 
the rules regulating appeal, generally —{'81) A. K. 
150 

76. Tho Superior Court under S. 520— may 
he what is also tho appellate Court, but this is 
not indispensable 17 C T. 107 


WHICH iHo (truer waa piisseii.— .p M. 44s bee 
3 0 379 

Note I>cr conirtt , — Where the accused has been 
acquitted, the Sessions Judge is neither the Court 
of Appoal nor tlio Court of Revision with respect 
to the case and has therefore no power to mahe 
an order nnder S. 520 Cr P C, in such a case — 
J2 B cot. 35 B. 253 

78. Objoct of enlarging the scope of S. 
S20. — ^The intention of the legislature in adding 
to S 520 Cr P. C. was obviously to enable a 
tnperior Court to give eCect to an order setting 
asida tho order of the lower court, if that order 
has bbeii earned out by directing restitution of 
the property — 5S 163. 1 6.463. 

79. Application to lower oppellate Court— 
under 6. 520 roust precede an application to the 
High Court for tne exercise of its revisional 
powers —2 A 27C 

80. Modification of order passed by lower 
Court on acquittal on revision.— Certain 
properties were found in the petitioner's hoaie 
which the comphinant'alteged had been stolen 
from his house The petitioner was convicted 
on 11th March and the Bcssions Judge upheld 
tho conviction in appeal on the 21st April On 
tho 29th April, the trying Magistrate passed an 
order to the effect that the properties then in the 
custody of the Court, should be made over to the 
complainant Subsequently the High Court set 
aside the conviction and acquitted the applicant 
on revision Held that, after the accused had 
lieen acquitted of the offence of theft or burglary, 
the proper order to make is, to direct that the 
property found in the possession of the accused 
should be restored to him —18 C N. 859 

81. Listriot Magistrate.— A District Magistrate 
is a Court of Revision as regards all Magistrates 
in his District, anil, as such, has full powers to act 
under S 520 regarding orders of Subordinate 
Magistrates nnder S 517 — 2 Weir G73 

82. Mode of restitution.— 'Vhere a remedy is 
atioweit by law, it must be a-sumed that the 
Legislature intends that the tnbnnal invested 
with jurisdiction shall enforce its order in the 
manner it considers most suitable, even though 
thero IS no express provision for doing the 
same.— 19 Cr. 993 (Pat ) 

83. Wliero notice is necessary.— Although s. 
520 Cr P. C. docs not pri^eribe the issue of notice 
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to any person before an order nnder that section 
is passed, yet it is a peneral principle of law that 
, an order dnly passed by a competent anthority 
in fai our of any jicrson should not he set aside 
without that person bein" heard*— 20 Cr. 823 (N) : 
See 35 B. 233 

84. The words “and make any further 
orders that may be just” in S. 520 Cr. r. 0 
enable the appellate Court to restore the property 
wrongly delivered to the complainant. 

14 C P. CO . 18 A. N. 40. 

85. Order not falling under S. 617 Cr. P- C. 
is not appealable. — An order directing the 
restoration of property in respect of which no 
offence has been found to have been commStted 
to the person in whose possession the property 
was found is an order passed nnder S 517 
Cr P. 0 and is therefore not appealable. 

30 0 690 

86. Effect of reversal of lower court’s 

order. — ^lYhen an order restoring possession has 
been set aside by a superior court, the lower 
court IS empowered to take steps to recorer the 
property and restore it to the prorione possessor. 
—5 P R. 1693 

87. When no order has bean passed under I 
S< 517 (=132 A) the appellate Magistrate has 
no powers of revision nnder S 132 D (8. 520) 

(*70) 5 St. n lit. 

88. Order passed before the expiry of time 
of appeal. — In a case in which the property Is 
ivrongly delivered to the complainant before the 
otpiry of the time allowed for appeal, tbe Magis. | 
trate may recover it from tbe complainant, if 
need be, by a civil suit. — 19 A. 112. 

89. Where Eistriit Idagistrate differs in 
opinion from the eubordinate Magistrate who 
has made an order under S 517, he should direct 
the order to be stayed under S. 520. lie cannot 
treat the properly ns snbject to an order nnder 
S 523 Cl P. G and set it aside. 8 1) S7o 

90. When the appellate Court (Session 
Judge) has left untouched the Iiowor 
Court’s (Magistrate’s) order under S. 
617— the Pistrict Magistrate had no jurisdiction 
to interfere under S. 620 Or. P. 0 — 32 B. 235. 

91. power of High Court to interfere with 
orders under S. 520 Cr. P. C. — Where a 
subordinate Court makes an order under S. S20 
Cr. P 0 directing the disposal of any property 
regarding which an offence has been commilteil, 
the nigh Court can interfere m revision with that 
order and make any further orders that may be 
just —(’96) A X. 40 • 27 A. 630 

(Note.— But the High Court can interfere only ns 
a Court of Inst resort — f’fl"! C. P. 47s f04) C. P. 
l7s3'iU253] ^ ' 

02. Power of tho High Court.— 

(1) The High Court has ample powers nmler R. 620 
Cr. P. C. to pass ony order which may bo just on 
tho facts of tho rase with regnrd to the disposal 
of properiy.— H! Cr. 81.3 (M.) 


(2) An order under S. 517 may be amended by the 
High Court under cl (d) of S. 423 Cr. P C — 
18 0. N. 859 

(3) Sec. 520 of tbe Cr. P. C. 1895 differs from the 
corresponding provision of the Code of 1S‘'2 and 
contcmpl.ites that the court of refereace or 
revision aliall order restitution if ju'tice so 
requires. — 19 Cr. 995 (Pat ) 

03. Tho object of tho section.— The object of 
S 522 Cr P. C. is to enable the Coart, by a 

summary order, to restore the flate of Ihinjf whm 

erttfed at the time of the <Zi»j)o»'C»non by the 
convicted person or persons.— -5 C. N. 374 

[Note.— In 23 B. 401, it has been held that the 
section gives tho Jlngistrnte power to onler tne 
complainant to bo restored to possession anu 
that tho section evidently contemplates in the 
case of a person in possession (the complamsntj 
being dispossessed by force by another person 
(the aecnsed) and the latter being in possession 
at tho date of conviction ) 

94. Juriadiction of Criminal Courts— Tbe 
criminal courts cannot go behind the into o 
affairs at the time of the forcible ejeettnent wtnen 
led to the prosecution. — 5 C. N. 374. 


(3) Ite^torntfon of Immovaf/Te jn'operf!/ 
(S. 522.) 


95. As to restoration of immovable pro* 
petty of which any person has oeen 
dispossessed by criminal force-— » o-* 
Or P. C. 

98. The words “offence attended by Criml* 
nal force”— in S. 522 Or. P. C. toean m 
offence of which criminal force forms an lagw 
dient The words “by such force” mean t 
actual use of it and not merely the ? 
criminal force— 23 0. 4.34- 5 C N’- 2®®- 
2S9 23 B 494 Co«tio— 26 M. 49. 31 0. C91 
(P. B.) Uoubfed— 11 0. X. 4C7. 

97. Tho word ‘criminal force’ In S. 52^ is 
the same as deffned in S. 360 P. c.— 
25 C 434 6 C X 250 25 A. 341. 

98. When an order under S. 622 is justified. 


(1) In order to justify an order under S. 522 , th 
court must find — (i) that the offence of 
the accused is convicted was attended witn 
criminal force as defined in 6. 350 1’ 0 bd^ 


, • 9: 

. il 

9. 

3L B. 20 See also: 2 Weir 674. 1 C X.cclvi- 
2 C N. cliTxvi • 4 0. N 57. 

(2) The foundation of tho order under S. 523 Or. T. 
0. should be the finding of the court [27 ”• 

54 14 Cr. 172 (0.)1 When there is no 
that the complainant has been 
any immovable property, an order under 8 5-* 
Or. P. 0* cannot be made [ 18 C. N. 39'’] 
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99. Cases in which orders undor S. 622 Cr. I 
P. C. cannot bo passed. 

(fi) On coimction for beinK mombera of an unlawful 
assembly (S. 143 P. 0)— 23 0 431. 

(6) On comiction for criminal trespass. — 12 P. R. 
1906 : 20 M. 49. 

100. Proper time for passing orders under 
S. 622 Cr. P. C. — An order, under S. 522 can 
only bo made simultaneously with tho order of 
conviction and not subseiiucnt thereto —4 0 N 
30S: Contra 23 B. 491. 

101. Restoration of property on order under 
S. 617 may bo sot aside.— Where, the 
Magistrate’s onler directmff the Police to dcliTcr 
an immovable property, was set aside by the 
High Court, the Magistrate had jnrisdiction, on 
an application being made, to restore throngh 
the Police, the po'scssion of tlic property in 
question to the party ousted under the order 
so set aside. — 18 0 N 1140. 

102. The anomaly duo to a narrow inter- 

pretation put upon tho section in the 
leading case of Ram Chnnilrn r JifV'iN'h'ia (23 C. 
434) —It has been held so far back as in ifo/iHNt 
£ncAifli Pel, 23 W. K 54 that tho foundation of 
an order nndcr S. 534 (corresponding to present 
section 522) should bo tho finaing of the onrt 
to the effect that tho person in whose favour the 
order is made has been dispossessed of a specific 
property by use of criminal force which forms 
the material ingredient in the matter of criminal 
conviction Tho leading ease of Ram Chandia 
25 0 434 reiterated that principle • ■ • 

It mi> bo mentioned hero that the inequity of 
such an interpretation of the section and perhaps 
of tho expression used by tho Lcgislaturo has 
boon felt by more Judges than one, notably in 
the c.aso of Chhaloo, It 0 .V 467, where the 
anotnab has been fully dealt with Tho words 
in thc'scction put a peaceful man who yields 
to the threats and show of force and gives up 
possession of property to a great disadvaotagc 
and hardship. The Full Bench case of ifo/iim 
31 C G91 (F. S.) felt that the construction put 
upon the section is too narrow ”—l'er Jnala 
Prasad J. in 4 Pat W 329 

[^Qt6 , — Id sub 111 SaunifrrsJ C held that 
the provisions of S. 522 Cr. P 0 are applicable 
to a case where the complainant, is forcibly 
dispossessed from land, altliougli no cinDinal 
force IS used in the sense that no assault is 
committed, and the complainant is not bodily 
removed from the land] 

102A. ContontS of tho order.— The order under 
S 522 must in terms rcttorc the possession of 
the property to tho person who hss forcibly 
dispossessed of the same.— 23 W R. 64 23 II 
4‘W 

(4) I*i'orc(lii$'e innler S, Cj*. l\ C. 

103. Tho diserotion under tho Soetion must 
be judicially exercised.— The discretion 
giren by tho words “such order as be thinks fit 
respecting the disposal of such property" in S. 523 
Cr. P. C must be judicially cxereiseiL— 8 8. I4I. 


104. Object of S. S23.— It was not intended by 
S. 623 Cr. P. C to take any final steps only npon 
the expiry of the six months from the date of tho 
proclamation prescribed by subs (2) can tho 
pronsions of S 624 Cr. P. 0. come in — See 
22 C. 701. 

103. The discretion given by tho words “ iiieh ordere 
a* he Ihtnls fit lespPCtinp the disposal of such 
prop«fy'’«n 6 523 Cr. P C. must bo judicially 
exercised .and where there Is nothing to show 
tho right to tho property prodoced, it should bo 
ordered to be delivered to tho person in whoso 
possession it had been at tho time of attachment 
>-5 D. R 23. 

106. Order before adjudication.— .1 Magistrate 
can, in order to avoid the risk of severe loss, 
make an order nnder S 623 before formal 
adjodication, especially when the case has broken 
down by reason of noo-prosecution and when 
both the parties press tho Magistrato for such 
an order -^C N 415. 

107. Opportunity to show cause must be 
given. 

(1) Before making an order under S 623, a 
Magistrate mnst hold an investigation touching 
the rights not of property but of possession 
thereof Ko order should be passed without 
gintig a person lull opportunity of showing cause 
why the property should not be delivered to the 
other claimant lustcad of being redetivored to 
him — 0 Bur Cl 

(2) Where the petitioner was charged with theft 
of monej and acquitted, and the Mogistrato 
thereupon issued a proclamation for claimants 
to come ID and claim the property but no 
one came forward and tho accused asked tho 
Magistrate to summon certain witnesses in 
support of bis claim, held that tho ^[aglstrato 
was bound to summon tho witnesses named by 
the accused and acted wrongly in refusing to do 
„„_18W R 5 2A 27C 

108. Procedure under S 623 cl (2).— 8rc 523(3) 
Cr P C does not require a Magistrate to make 
any inquiry at all He proceeds on auch materials 
as are available before him and has to decide the 
question not who was in possession at the time 
the property was seised by tlio police but who 
was entitled to possession — 12 Cr. lOS (8) But 
Sec 17 B 748. 

109. Ma^trate need not enquire how the 

third party came to be in possession. 

Where certain property was recovered from the 
bouse of a person charged with theft but tho 
complainant disclaimed It and no specific charge 
was preferred against such person, a Magistrate 
acts wrongly in entering upon an enquiry of an 


Low lie came by the property does not satisfy 
the Magistrate, will not justify an order under 
Ss. 523 and 524 Cr P 0 —17 B R. 79 

110. Scope of the enquiry.— S 523 says that a 
Magistrate may Order its delivery, if he thinks fit 
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to the person entitled thereto Tlio Ma^strato 
does not decide the question of title bnt merely 
decides the question of posscssiOQ. The tact that 
the accused had been in possession of the property 
when tho cliarRC was made is not conclusive 
The qiiesticm is ivho is entillcfl to possession — 
12 B R 232 9 But G! , See 4 L. R 14 

111. Ill case of doubt as to tho pewon lenity 
entitled to tiio property in nucstioo, tho Maips- 
trate should jiroceed under S 523 Or P C. 

Cr B G2 of ’89 

112. Variation of the order. — When a Mnf;istratc 
lias oneq passed an order under S 523 Cr p C it 
is not open to him subsequently to vary tho order 
so made 4 B R. 12 

113. Scope of the Sees. 623 andS24Cr.P. C.— 
Ss 41G-17 (1872) 

The two sections contemplate proeecdmps pielimi- 


. j VVU4I., uiuk VUUIk IH uuutiii to 

restore the property in dispute into the possession 
of the person from whom it was tnlen onlcss as 
provided for by R 418s9(B 517) such court is of 
opinion that “any offence appeac* to have been 
committed regarding it when such order appears 
right for tho dispo«al of tho property mav he 
mndo"— 1 B 030. 14 C 831. 

114. The discretion given by S. 623.— Clause 
1 of 8 523 gives Macistratc ft jiower either to 
deliver the property to a person entitled to its 
possession or to pass such order os he deems 6t 
respecting its disposal If he adopts tho first 
alternative, he has to find out the person entitled 
to possession, and if no ono succeeds in establish, 
ing his title to possession, the property should be 
at the disposal of Government. If he adopts the 
second alternative, the section does not speci- 
hcally state what the nature of the order 

.vcgatding the disposal of the property should be 
If an order that the property should be ot the 
disposal of the Government would be proper in 
the circumstances of the case, tlierc is notluog in 
the section which prevents him from passing such 
an order IVliethcr such an order would be proper 
or not mu«t be decided by the general principles 
of law anil the light deni ed from other sections 
of the Criminal Procedure Coile— 21 M J 1. 

115. Magistrate bound to investigate claims 
of third parties. — Whore .a third party appears 
before a JIagistmte and nlleges that the things 
soiled by the police UDilcr a liWirch wnrrant are 
hia property anil arc not the subject of the alleged 
offence, the Magistmte is booiid to hmr him and 
if neces«afy, to restore Ums prtqwrty to him. 
There is a power inherent, aimrt fiom S. 523, in 
every court, to s.itufj himself that tho things 
proiliiceil before it under n search wAmnt, are 
the thifit'* iihii'Ii. tf IS iied-ssnry or desirable, 
should be kept m ciisfiidy 2i; B. V»2 [The 
rnling in 17 II 7lS Invnig doHii that iii such a 
1 1«>. S. 517 only woiild apply was di«intcd 
fro 111.] 


Distinction hcfirccn S. olT 
(Jr. ]\ C. 

1 J 6. Where no offence has been committed- 

(1) When no offence Ims been coinmittcil reparJiri: 
the money produced in a case, — liefd that tii 
Jifagistmtc rightly refrained from makiog a 
order under S 517 but that jf necessary, proceed 
ings migiit ho taken under 8 o21 • Rat 636 

1 17. Action on more suspicion— 

(2) A llagiStrate acting under 8. 51" cannot o 
mere suspicion that nn offence has been con 
mitted with respect to the property produce 
in the conv«e of a criminal trial, order its foi 
feiturc. Up can only do go aftcr_ a separat 
judicial enquiry in which the complainant has ® 
opportunity to explain all the circumstance'. J 
tlicre bp any doubt as to tlie person or per*®” 
legally entitled to the property, the Magisim 
should proceed under R. 523 Uat 492 1 24 M. J I 
14 Cr 27 

lie. Powers under S. 623.-Scc 323 

the Magistrate to enquire into the ovrnersl'ip ' 
the propcrti swred by the police and deliver ■ 

to the person entitled to, instead of to the porso 

from whom it was taken —8 B 333 i Sec Rat sea 
Sec however 22 B 814: 14 C P. CO 

(f>) r.efcrrncp nn<7er S. JiJS. Cr. P- C. 

IIP. Condition precedent. — It l« only in r«p« 
of property regarding which an offence apfca' 
to have been committed or wlilcti has been n'®' 
for the commission of an offence, tint nn ora 
of reference can bo wade under R 518 Cr P 0 
Bat 40fJ 

(d) Proccflnrc tchcu the rnvucr rHunot 
hefoiiHfl (S. /tQ4.) 

120. Scope of S. 524.— In See. 524 Cr P.C.tb' 
words “at the diapo^al of Oovemment" ^*1 
reasonably be interpreted ns meaning d*® 
Government shall bo free to sell the property 
or to hold It as a trustee for the true owne' 
The Statute does not profess to bar the ordioar; 
f^al remedies, and there is no re.ason i® 
reading into it gomethiiig which is not there 
think tho title of the plaintiffs Is stdl «'■" 
—Slallirl, J in 21 Of. 475 (Fat) - 9B 131 1* 
B 200 4L B 13 S-e 2 Weir GCG 

[Note the luhng in 19 B C6.S • 8 W. B. 207 9W.K 
13 were distinguiaUed in 21 Cr. 475 (Pat)] 

121. When S. 624 applies.— It is not int®°fr; 
that_ nnv final steps should he taken by tm 


only when those ^ix' m^ontlis have exVired ll”*’ 
the provisions of R 524 come in and tho 
in nbosB po'scsvion it mis found, can coj” 
fnniard niii show that it is hi» onn 
22 C 7(>I [ Dist ni 3 1.. I!. 197. ] 

[Noto. — Wlien the person legally entitled knoiM'p 

the JIngiBtmte need not wait for his Piontl'*'” 
3 I. B. 197] 
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/id'), tlio Mnfjisiriili: mu'* uouim to (.uiiniioii miri 
T ntnc«se3 namcil by tlie petitioner —IS W R 5 

123. Procedure. — Tins procedure pre«cribe<l by ths3 
nnd the preceedinft section must Ixs followed 
before malinfc an order to confiscate the property 

tl W R. 1.T 

124. What is an unsustainable claim.— 
cliim as regards piopcrty seired by the police 
under this section can bo sustained on the ground 
that the claimant was the owner of the soil in 
which the propertj was found — lit B 66*'. 

125. Presumption should be in favour of the 
possessor. — When, in spite of a proclamation 
bcincr made regarding the suspected property 
over six month® ago, no one comes forward to 
claim it, nnd there is nothing to show the title 


to tilo propert} produced, it should bo ordered 
to be dclirered to the person in whose possession 
It had been at the time of the attachment. 8S 
Ul. 

120. Meaning of tho words “isunablo etc.”— 
The words “is unable to show that it was legally 
acquired by him” in S 534 Cr. P. C. must bo 
rend consistently with tho ordinary I^aw of 
Endenco and not ns intended to supersede any- 
thing in that law —8 S. 141 B. R 25 R ]. 

127. Disposal of property which, though 
not claimed by complainant or proved 
to bo stolen, is not properly accounted 
for by tho accused.— .Uthough under s. 
633 or B. 534 Cr. P C., a Magistrate may direct 
that the property seized by tho police, and which 
though not claimed by the eompliinant, or proved 
to bo stolen is not satisfactorily accounted for by 
tho accused, bo placed at tho disposal of tho 
Government, after follow mg the procedure in S 
523 Cr. P. 0 the mere faH tliat the accused 
gave nn account of how lie had acquired the 
property, which did not satisfy tho Magistrate, 
would not justifi such an order. — 17 B R 79 


V. WHF.N THE ACCUSED JS ACQUITTED OR DISCHARGED. 


12S. When the accused is acquitted— and 
some propertj’, the subject matter of the charge 
found in the po^sijsston of the accused was 
lironght before the court —hcM—lho proper onler 
to be made is one under 8 Sl7 Cr P 0 nnd the 
property should bo returned from w hose possession 
it came —I C N. 601 14 0 P 00 

1 40. Effect of discharge by a court of 
appeal.— 

(1) When the Sessions Judge sets aside a conviction 
' under S 411 and acijuits the accused, he n»av 

order under S 320 the restoration of tho property 
(caused by tho Magistmto acting nnilor 8 617 | 
to bo delivered to the complainant) to the < 
accused —(’PS) V N 40 

(2) ^Yhcro on a charge of theft of certain cnrrcncj I 
notes tho accused was convicted and the notes 
were handed O'er to the coinplunant but on 


A N 26. 

130. Property should, in case of acquittal, i 
bo ordinarily restored to the person I 
from whoso custody it was taken, -tvherc 

the Bccnsed has been si quitted of the offiuee of 
Ihrfl, the proper order is to direct that the propert' I 
found 111 his possession should be n*stor^ to 
him I IS C N t'')*!] When a Magistrate finds 
that no net of rrti.i-tn'n has been committed, lie 
should ninhe no order for tin- disposal of the 
property proiluecd before the court, other than 
one giving it hseV. into the |Kisse«sion from 
which it came [14 C V. 00(01)1 Where pro- | 
perty IS produced from the possession of ■ I 


person who is charged with ilncoity, but tho 
neensed is found not guilty of the oScnco 
charged, the proper order regnrding it is ono 
to return it to the party from whoso possession 
It has been produced [ I 0 X 6Cl Sff 16 M. J. 
(S N)3t3 When the court acquits the aceosed, 
the property taVen out of their possession ought 
to be restored to them in the absence of a finding 
that the same belongs to somebodj else [3M. T. 

I 334] Where the accused has been ihschargod 

under 8 353, Ci P C no offenco is proved 

against him, tlio property therefore shonld be 
restored to the accused from whom it was taken 
[2Wcir(ifi> md CCC See also 2 Weir 638 and 
l>69] It would be of considcrablo interest to 
note that it was tlie "nlj/ order permissible under 
the old codes, the court not being empowered 
to deal with the property unless it was the sub- 
ject of an offente [See 1 11 G30 10 B. 197. 

17 B 74S 33 B 5>U r>Vf R 56 14 C 834 

24 C 4<»'l (’'lO) A N 50 (’93 ’00) I. B 20 40 
P It IbSl Hat .500 !I81 ('"m 8 It 3JS 2 A. 

270 t>M 41S (93) A N bl ] The ruling in 

30 C O'K), proceeds upon a narrower intprprcla. 
tion of .S .517, than the express terms of the 
section justifies Where however the property 
IS not claimed bj the accused, it cannot be 
restored to him even if he is acquitted [37 P. 
W 1913 3 It slioiild be iintid however that 
under the Code of a Magistrate is fully 

conipc lent to refuse, if bethinks proper to do so, 
to refuse to restore the propiriv to the accused 
[10 M J (.Sh N)4 7M T IM] Even where 
the charge of tlieft IS dismissed and the accused 
disilnrged. an order for delivery of property to 
a inrty otl.cr than tlie party from wliose posses- 
sinit it vvas taken can l>c niad'r under this section 
[34M5U Sir >rad Cr P.ev cave 477 of 1905 ] 
In 33 P R 1573 It was held that property sus. 
pected of beiui; stokii can be confiscated under 
S 517, though the accused nuy be discharged 


I 
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Appjjal^. 


Dut tLia ruling is of doubtful authnritr. In Kat 
492 it was held that S 517 Cr I’. O docs not 
contemplate detention of property by Government, 
A Kagistratc cannot order forfeiture of tlic 


[Sec 

cuinptaluaut's money on the suspicion ikt ithd 
been used for the purpose of purchasing stolen 
property; he aliould return it to the person 
entitled thereto 


VI. APPEALS. 


131. Change of Law.- (l) Under S 423 cl. («l) 
of the Cr. P C. of 189S, an Appellate Court 
has power to make anj consequential or incid- 
ental order that may be Just or proper. There- 
fore a Magistrate exercising power has jurisdic- 
tion to interfere with an order under S. 522 
[29 C. 724 3G G 44 7« C. 28 ] An a/^sed 
person may upon hia acquittal by the appel- 
late court be restored to the pcflaeaiion of iv 
property of uhich ho has been deprived in favonr 
of the complainant [27 A 415: 3A J 770. (’00) 

A N 256 See l7 13. R 922] Under S 423 (d) Cr 
P C I'hich authorises the Appellate Court to 
mahe any incidental order, it can set aside ni> | 
order under S 622 Cr p 0 [19 C N. 990] 

Note.— The case reported m 23 0. C30 to the controrj , 
was made under .Vet X of 1882, and is now 
obsolete 29 0 721 27 A. 416. 

132. Note per contro.*— In couBrmmg a conviction 
passed by a subordinate Magistrate the District 
Magistrate cannot pass an order for delivery of 
possession under S 532 Cr. ?. 0. when no such 
order was passed by the trying Mngi8lrale,«-3<» C. 
1050 [The soundness of this ruling was doubted 
m 14 Or 172 (174) (01 but followed in 14 P. K. 
1019 

133. A.ppeallles to the Sesalona Judge.— An 
appeal lies to the Session Judge from an order of 
a Magistrate under S 57 Cr P. C 14 C P CO 
9 M 443 . See 17 C P. 107 

134. tower of the Appellate Court— “Itis 
argued that tho only court winch could pass 
orders under this section is the court trying tho 
case* * It seems lome tliat S 520 gives the 
Appellate Court full power to pass such an order” 
Per fiyiesJ. in 33 A 674- 9C.N'.549 j Con 22 
B 844 

[Note.-"''--- • ’ 

a pers 
propel 
on api 

make an order under S 520 — 2 Weir 674 


136. First class Magistrate specially em- 
powered to hear appeals.— S. 423 of the 
Code of 1898 provides for the makiug hy «n 
appellate court of any consequential orincidsntd 
order that may bo just or proper. Therefore, s 
Magistrate of the first class specially empowered 
to bear appe.als from subordinate Magistrates 
haie jurisdiction under S 423 fd) to hear an 
appeal and pass orders with reference to an order 
under S 622. — 29 C. 724 • Bat See Ji. If. C 
Cr Uev 525 of 1005 and 84 of 1903. 

136. Appellate Court cannot interfere with 

lower courts' order restoring posses^n 

without reversing the judgment— 

tUc property has been restoted to the accused on 
their acquittal, tbo Appellate Court, when it does 
Dot set aside tho order of acquittal has no antbo 
rity to ronse the order for its restoration. It coola 
stay tho execution of the order by the lower coim 
under .S 620, but could not treat property alreSQf 
• restored as subject loan order under S 623»iufa— 
6 B 573 [ decision under the Code of 18S3]. 

137. Acquittal by eppellste Court.— 
Court’s power to reviso— An order ofa6e'S‘0“* 
Judge acquitting a person conrictod of theft 8° 
ordering restoration of property delivered hy w® 
lower Court to the complainant, is an order onoy 
S 620 of the Code and not under S. 517. 
remedy against orders of the appellate coarti* 
by a petition of revision and not by nay of 
098) A, N'. 40 5i>c27A. C30. 

138. Appellate Court cannot treat 
claimefl by the complainant as uiiCiai»‘ 
ed property.— Where on the conviction of 
accused for the theft of certain currency n®te 
the Magistrate hanced over the notes to the eoto 
plainant, but the Appellate Court in tho course « 
appeal, sent for the notes from the Magistral® 
to whom they were voluntarily handed over, apa 
after acquitting the accused, returned the note 
av 'unclairaecV property— held— that the AppeliaW 
Court in the circumstances, should have return? 
the notes to the complainant — (’97) A. K. 26 


VII. POWERS OF THE HIGH COURT. 


130. '' '■ ‘ ~ -VI, Court I 

regarding | 
der under 

. ... 834s (fW) , 

A. >'.50- 9GP I- lyn 5B K.23: 4L B 14 

But f^re .6 P. 11 1893 (F. B.) i 14 0 T. GO 21 Cr. I 
l-iGllli B.')- Cr Uev. >o 476.B ol 1918 (L B). 1 
Cr Kev. No 74 R of 1919 (I. B)]. | 

140. Tho words “any proceeding” in S. 436 i 

arts wide enoiiub to empower Iho High Court to i 
rovis'' an order made bv u MegSetrate under 1 

B. 517 Cr. P. 0—2 Weir 53S. 


141. High Court cannot iatorforo 
finding of fact.— The High Court 
revision interfere with the finding of fact by 
District Magistrate, as to the person from wb« 
custody tlie property wns taken. — 2 IVoir 673. 

142. High Court declined to interfere "'Jil 
an order for delivery of property under S. >>*' 
Or 1*. C. although the order was based on a 
fession by tho accused to a police ouif? 
concerning its oniierslnp. Such a confeS*’®^ 

would bo odmi-sihlo under S. 18 of the 

Act — y B. 131 
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143. Power to intorforo with the order of a 
subordinato Court under S. 620 Cr. P. C. 
— See IV (2) Stny nml nnnulmpiit of order. 

Remedy against an appellate court’s 
order under S. 620 is bj a petition for 
reTision and not by wav of appeal — {'SS) A N 40 
See 27 A CRO. 

144. Power of High Court to pass order 
under S. 617 Cr. P. G.—Wten the applicant , 
under false pretences obtained delivery of | 


the Chief Court on the case coming before it | 
in revision, held, that the Court had povrer under I 
S. 517 Cr. P C. to pass order na to tho disposal | 
of the money, (2) the club was directed to apply 
to the Magistrate who was directed to proceed 
to recover from tho accused in tho manner 
provided for the recovery of fines, and on recovery 
to pay the money to tho Club — 15 Cr. 575 (LB) 
148, An order under S. 617 Cr. P. C. is open 
to revision by tho High Court under 


S. 430 Cr. P. C.— fl r. U. lOirO. Although 
onlers under R. 617 Cr. P. C. aro discretionary, 
the discretion is open to correction, where it has 
been etercised in violation of accepted judicial 
principles [17 n 11.062] 

148. High Court ought not to revise order 
under S. 622 Cr. P. C. without notice 
to tho complainant. — An order under S. 522 
Cr. P. 0 ought not to he declared as of no effect 
without hearing what the complainant who is the 
party most interested m the maintonance of the 
order, has to nrgo in support of it — 23 C. N. 802 

147. Revision of order under S. 620 Cr. P. C. 
Where a subordinate court males an order nnder 
S. 620 directing tho disposal of any property 
regarding which nn offence has been committed, 
the High Court can interfere in revision against 
such onicr, male any further orders that may 
he just..— 27 A C30. 

148. Orders under Ss. 618 and SID.—The ifigh 
Court cannot interfere ith orders passed under 
Ss 617, 518 or 510 in the etercise of its powers 
under S 620 except as a court of last resort.— 
n C P. 107 


VIII, POSITION OF INNOCENT PURCHASER OF STOLEN 
PROPERTY [S. 519], 


149. Application of 8, 619 Cr. P. C.— UUnot 
competent to a Court to aword compensation to 
innocent purchasers to whom tho property stolen 
had passed out of the fine imposed . but under 8 
619, compensation can be awarded out of tho 
moneys found in the possession of the accused. 

31? II 764 

150. Application of S. 619.— S 610 does not 
confer the power of restoring the stolen property 
to the innocent purchaser (eg, — ballochs) Tho 
only power conferred by tho section is to award 
the whole or a portion of such money ns has been 
found in the possession of the thief at the time 
of his arrest [Tho stolen property must bo ' 
restored to the true owner ] — ('80) A N 20I 

151. Stolen currency notes— Where a stolen 
currency note has been delivered to a bonafide 
holder for value, the Court n ill not, on conviction 
for theft, restore the note to the person from 
whom it was stolen It will be delivered to the 
bona fide holder for value m as much as it honestly 
came into bis hands —3 C 379 18 P B 190> 

152. Badshahl Coin,— A bofj.hnhi com not being 
a current com of tho realm, tho property in it 
does not pass by more delivery The principle 
laid donn in 3 C 379—1 C L 339 (above) does 
not therefore apply — 2'> B 702 

153. Money stolon from Govt. Treasury.— 
Where a person received money in current coins 
(stolen from Covt Treasury) in p.aymcnt of a 
lawful debt due to him, heU the court cannot 
direct him to band over the money to Govt 
under B 617 Cr T. 0— S3 T R 1890 

154. Disposal of calf born after tho cow 

was stolon. — A cow stolen from X, was sold 
by the thief, to Y, who trursferred it for mine 
to 7., tVhile in the custody of 7., for about a year 


A calf WAS burn — Ifetd that no order can be 
legally made upon Z, to deliver the calf, — 
10 M 25. 

18S. Rulo in India is difToront from that in 

England,— The nle of English law protecting 
boiut Ji<ie purchasers for valuo m mnrlet oiert does 
not apply in India, and on conviction of the 
accused, the property with respect to which the 
theft was committed should be delivered to the 
original owner and not the purchaser. 

[20 W n 38 2 P. R 1908 6 m 0 0 N 697 : 
4L n 13 3BurT 111 But 5m 7 P B 1872: 
8 P B 1872] But where the original owner had 
parted with the property and made it over to the 
accused to sell it on his behalf, and the latter 
commits criminal breach of trust, tho lonafitfe 
purchaser IS protected [4 I. B 27 • 12 Cr. 407 
(L. D )] Where the subject of tho theft is in 
the pMscssion of a tonojid* purchaser, it should 
bo left where it is, leaving the complainant to 
seek bis remedy in a cinl court [ 21 P. K. 1878] 

166. Compensation to the innocent pur- 

ebasor.— An order on conviction for theft, that 
the stolen property should be delivered to the 
owner, after the innocent purchaser is paid a 
sum ont of the fine imposed on the acensed, was 
held illegal on the gronnd that no anch condition 
can be imposed on the return of the property to 
the owner- [3 B B 449 • Sm 9 P. R 1873 ] An 
order for compensation cannot be made in favour 
of the pledgee of a stolen property, as the theft 
does not cause any injury to the pledgee or give 
him a right of action [2 Weir C72] 8 619 only 

authorises payment to a purchaser of stolen 
property, who boys in ignorance of theft, of 
compensation ont of money found in possession 
of the party guilty of theft Wliere no money 
is found in possession of the party convicted, the 
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jmrclia't'i taiuiot be- coiiijn'it'itM out of tlie fine 
imposed ii]ion tlic accused. [2 Weir 6713 Com- 
pen«ation c.m he paid only out of Bile protccds 
if any, of property found in the possession of the 
accused and not out of the fine imposed on him. 
(nnder S. 515).— Rat 6‘^l. 

157. Stolen bangles. — One K. R. iras conucted 
by a .Magistrate of dishonest receipt of certain 
stolen ban^lea, and the handles were on the 
same dav nrdeied to be rostnrcil to the owner. 


On np]>eal K R. was .icipiittid, the lonrt tindin; 
that thoiii'li the ap]*cliant had cle.irli disphicd 
the nuist gross nant of c.nution in ha.Tincsach 
articles of .i comp.iratiie strtingcr," it ’’"is not 
, }iroTcd that ho knew or had reason to beliew 

( that the bangles were stolen. Tlio appellant tlieii 

applied for n restoration of tlio property to him 


A. m. 


IX. MISCELLANEOUS. 


(!) Suit tn set a^Ule the nvitee tnntre 
S. (2), 

168. As S. 521 allnns an appeal from an orrler under 
S 524 (1), it IS doubtful whether the law eontem. 
plates a remedy by suit. — 19 R 01>S 

(2) liemefhf of the veal oirtier. 

159. He may proceed against the bolder of the .irticles 
handed orer, under S 523, for damages for 
convei-sion — OR 131 9G P L. 1911 

(3) Suit to vpf mUle ovdev iiiiflet' S. S22. 

IQO. Third persons affected by the order hare their 
remedy liy a cinl suit — 23 D 401. 

(4) Suit to yecoier uioncff tcronglti 
mntlc over In/ the Jrogfsteate, 

161, A suit brought to recorer money said to hare 
been taken by the police as stolen property from 
a person enspected of having committed an 
offence and not returned to him after he had 
bees acquitted of the charge, but wrongly made 
over to another person presumably under S 517 
Cr. R. 0., is a suit of the nature cognirobfr hy the 
Court of Smnll Caii-et and where the amount 
claimed docs not cvcccd I’.s 500, no second appeal 
would lie —9 C N. 495 

('.»J Fiillure to Isaii offenrr 

uiitler S. 217 J. r. C. 

162. The failure to report to the Matristrate either 
directly by himself or through bis Snperior Officer 
under S 521 Cr P C for the recovery of stolen 
property, found in the course of search by a 
police olliccr, constituted an offence under S 217 I 
I P C.— IG Cr. 543 (51.) Ser 34 0. 129. 

(fS) Iiifriictiloiis orticr itnilev S, .722 
Cr. 2‘. C. no htiv to order under 
S. 14.7 Cr. r. c. 

105. .An order nnder S .*>22 Cr P C. which was j 
infmetnooi and wns never carried out is no bar I 
to the junsdiction of the criminal ronrt under 
9. 145 Cr. r. C —IS C N. 10S.S I 


(7) Jlerisfnii ht/ Sessions Jiidye. 

164. If the properti is, under S 517 restored to s 
wrong person by the Magistrate, the Ses'innj 
Judge as a Court of appeal, IS the proper persna 
to deal with the application for tlie rerersalcl 
the order. — 3 C 379 

(S) ITliere both the originul unit appellute 

t.'ourt.s hure failed to mahean order regnrd- 
(ng the disposal of the propertp. 

166. IVliero neitlier the ongmal court convictiDS » 
person of theft nor the appellate Court acqnittioj 
him, made an order ns to the disposal 0‘ 
property forming the subject of theft, the Hist 
Court as a Court of Revision, could only 

the order but make no order as to the 
of the property. The party aggrieved j!? 
left to have Ins remedy by a Civil Sait— iw| 
A X 5C IB 630 

(ft) T.ffcct of orders under Chapter XLIII> 

168. When an order has to he toade under 
8. 623, the Magistrate may in the enqoirj’ 
proceed on such evidence as is available 
make an order for handling property *5, 
person he thinks entitled.' This does not concloaf 
the right of anv man. As the real owner mV 
proceed agains’t the holder of the articles ir 
damages as for conversion, the High Court wool 
not interfere OB 131- Rat 36-5 Or H 11°^^ 
Bot Sec 19 15 G6S See B'tUofl r. Danlop. h h 
2 Bi D 43 JJii.ie, r. Chihli. R 1 T.s D I7A 

(10) Umitation of Suits. 

167. Under .Art 47 of Rch. II of the Lumtati'is 
Act (L\ of 190S), a suit to set aside an orJ^r 
nmler S 02> Cr P. 0. must be brought within 
three years from tho date on which it i« p'>*8ed 

(11) Analogous Law. 

188. By virtue of rule made under tlic powers con 
ferred bv S 29 (X ) of the Abknn Act (I of 
the Magistrate who adj'udge« the oonfiscntio 
has power to direct that the confiscated articl 
may be sold or destroyed. The rule 
ably bo construed as not only authonsiu? * 
Magistrate to direct the sale of the article c 
as also Buthori/ing him to give directions a* 
the mode of sale — 19 M J. 2*>4. 
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CHAPTER XLIV. 

Of trf Tkw'sffr of Criminal Ca^fsi, 

nisli Conrt m-i; tan.fcr ra.o or it.tlf 526. (i) WlienB.CP it is nrnilo to appear to tlic Higli Coart 
try it. 

(a) that a fair and impartial iiiqniry or trial cannot be bad in any Criminal Court subordinate 
thereto, or 

that some question of law of unusual difEcnlty is likely to ari.se, or 

(c) that a view of the place in or near which anj* olFencc has been committed may be required 
for the satisfactory inquiry into or trial of the same, or 

(d) that an order under this section will lend to the general convenience of the parties or 
witnesses, or 

(e) that such an order is eTpedient for the ends of justice, or is required by any provision 
of this Code ; it may onler — 

(t) that any offence be enquired into or tried by any Court not empowered under sections 
177 to 181 (both inclusive), hut in other respects competent to inquire into or try such offence ; 

(iV) that any particular criminal case or appeal, or class of such cases or appeals, be trans* 
ferred from a Cnminal Court subordinate to its authority to any other such Criminal Court of 
equal or superior jurisdiction , 

(tVt) that any particular criminal case or appeal be transferred to and tried before itself } or 
(ill) that an accused person be committed for trial to itself or ton Court of Session. 

(2) "When the High Court withdraws for trial before itself any case from any Court other 
than tlie Court of a Presidency Magistrate, it shall, except as provided in section 267, observe in 
such trial the same procedure which that Court would have observed if the case had not been bo 
withdrawn. 

(5) The High Court may act either on the report of the lower Court, or on tlie application of 
a party interested, or on its own initiative. 

(4) Every application for the exercise of the power conferred by this section shall be made 
by motion, which shall, except «hcn the applicant is the Advocate General, be supported by 
affidavit or afilrmation 

(<5) W hen an nccuswl person makes an application under this section, the High Court may 
direct him to oxecote'a bond, with or without sureties, conditioned that he will, if convicted, pay 
the costs of the prosecutor. 

(C) Every accused person making any sucli application .shall give to the Public Prosecutor 
Notice to public Proseeator of nppii. notice in writing of the application, together with a copy of 
cation under tins eection. grounds on which it is made , and no order .shall be made 

on tlio merits nf the application unless at least twenty-four hours have elapsed between the giving 
of such notice and the liearing of the application. 

(“) Nothin" m this section shall be deemed to affect any order made under section 197. 

(iS) If, in any criminal case or appeal, before the commencement of the hearing, the Public 
.Adjournment on Application under Prosecutor, the complainant or the accused notifies to the Court 
before whicb the ca.se or appeal is pending, his intention to make 
an application under this section in respect of the case, the Court shall exercise the powers of 
postjioncment or niljournniont given by section 3i( in such a manner as will nffonl a reasonable 
115 
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time for tlio applicutioii iK-ini? muhIp ami an nrcler iK'iii" olitained tlicifoii. hefnre tlie arcii'O'l b 
called oil for liis dcfeni-e. or in tlie c.i'.e of .iii appall, hcfore the Iieai ini' of.tlie appeal. 

PfopoK-tl nmcndnu-iit to thr -*rrHon . — In section 626 of the saiil Code — 

(d In siib-clatises (ii) nnd (mi) of aub-sectiorf (fj, the word “criminal" hefore the word “c'lse,” jmd in 
(u) the word “such” before the wortl ‘Vaae',” shall be omitted 

ftij After *iih.secliri,i ( 6 ) the JfiUr>inny »haU he ineertcit, tiumehj •— 

“(ftnj, lUieie omj npphratmn nndci fhi« x>rfiAn m lejeeted cr dumie^cJ, the Htuh Cenr/ niinj orUr 

xncmred hy an<j pettoh oppei^'ni} the oppheniioit fhnlt he fmd hy the appttcniit. All re»f< ac' ‘liiretel tn l( pul 
•ihnll be lerni einble n'- if thcij I'ere fines " 

(iif) For snb-aection (S) the following sub-acction shall be substitnted, nnmelj : — • 

(S) If before the conunencement of n heiieing in anij trial o, lll•|lllrlJ, or befeire the eonimenreinent rf thi 

hearing uf any the Public Pro«ccntor, the complainant or the neensed notifies to the Court before which the 

case or appeal is pendm", his intention to mahe an application under this section in respect of such C3"e or 
appeal, the Court shall, before the accused is required to enter upon his defence, or before the appeal h heard. 

adjourn the ea«e or postpone the appeal for such a period as will afford a reasonahle time for the appheatiot 

to be made and an order obtained thereon 

Pioi'rfed that, if in ony aueh cn*e, after the o<T«*e<f ha^enteied on his defence, he desiies tu apply t^*^ 
t’oui-f/o >1 finnirV. nf tii-ii ei«e on the gro specifieil m SHh.sefUoa (t) (a), he shall be entitled l'‘ on inii'i'ih/j^« 
adjoumnient ul the hearing upon his entering info o bond, either icifh or irdhont a suielp, eonditioard nponhe 
mating, iiithm fifteen da’p thereafter, aueh nppficiifio» supported h'j an a^idnut bif himielf or hy the pieu-fe 
iippeoring un im behalf in irfiieJi the gmunde af tuch apptiration shall be fully ict foilh. 

A’ofinlhvfnndino onvlhing heieinbefoie contained, a Sessions Jod^e shall not be required to adjourn a t^ia 
under this snb>aection ir be " of opinion that the eainplamant or Dcru^eif, o« the ease moy he, hai had n 
iipp'iit unity of mat ing ♦urii on ofpl»eor,AM nod ha* failed irifboiit sufficient cause to foie odi nn/flue of if." 


ABRA.NGEMENT5 OP NOTES. 


S S26=rS B4(l$72)=S.35(]g61). 


I. Object and Application of the Section. 

(1) Object. 

(2) Xatore of proeeedinp;s under 5 .726. 

(?) Steaninc of terms. 

(4) Application of the section. 

(5) Miscellaneous proceedings 

(6) Power of the Tligh Court to direct commitment 
to itself. 

(7) Application tnadp after commcncemeut of 

hearing. ' 

(h) Transfer no slur on the trjing Magi'trate 

(3) S. 183 compared with 52G 

(10) Timn«{cr of Appeal* 

(11) Onler of the High Court bon to be inlrrprcled. 

(12) Miscellaneous. 

II. Practice and Procedure— 

(1) .Application how to he made 

(2) Afcdirite. 

(3) Who may apply for transfer. 

(1) Duty to tile application withont delay. 

i >) >Ii«cellaneous rules of pricttce 
C) Cc«t» 

III. Adjotimmenta— 

(l) The fieneral Rule 

(2) Meaninc of “commencement of hearing'’’ 

(?) I» ihe Macistratp bound to ndjnnm the case? 

(4) Duty of the Macistrate. 

(•'>) Effect nf refns-jl to adjourn 

(?) Time for npplrirg fnr adjournment. 


(7) What is not sulhcient ndj'onrnmcnt. 

(8) Costs of adjournment. u 

(9) Practice of putting applications under ».&-?' l 

withont bnnn jiiie intention of applyifS 
transfer. 

(10) Adjournment not obligatory pending appii 
tion to superior Magistrate. 

IV. Subordinate Court — instances. . 

V. Grounds of Transfer— General Pnnci 
pies— 

(l) Duty of Magistrates to conduct tbem'ri'"^ 
properly 

f2) Meaning of ‘6in<’. 

(3) No transfer will be granted in the absence 
, 1 ..., ? . birn'clf 


5* 

6 

(6 

(7 

(8 

(9 tried th 

the counter-case. 

(10) Trying Magistrate a witness m the case 

(11) The fact that the Coort is acting under ta 
direction of the Grown and net n«ing it* 
discretion. 

(12) Intimidation of witnesses 

(I?) Transfer from a non.Jurr to jury tlisirict. 


Tt!\^'S^^R Of lllS«CKLLlNKOl'S MlOCHi-DlKCS. 
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(14) Wlii-rc JlapstriUc tries to iisiirii n jurisdiction I 

ho does not iiosscss. 1 

(15) Ignorance of tlie Magistrate of the langnnge. 

(IG) Unpleasantness between Court and counsel for 

tlic accu«ed. 

(17) Question of conrcnience. 

(18) 1‘rirate information gathered during prolonged 
cunuirv 

(19) Krecutire zeal of the Magistrate. 

(20) Snbstantial interest in the case. 

VI. Grounds for transfer— what are good 
grounds. 

VII. Grounds for transfer— what aro not 
sufficient 


VIII. Transfer of cases before Presidency 
Magistrates. 

I3C. Miscellaneous. 

(1) Trial of Dffeneo committed ui Hailwa\ lands 
aitnatc in Jhind Native State. 

, (2) Special Jurisdiction of tlie Higli Courts 

(3) Transfer of a Session case from a jury to a 
non jury district 

(t) Power of single Jndge to transfer 

(3) Transfer under the Letters Patent. 

(6) Finality of order pissed by Divisional Bench 

(7) Commitments transferred cannot bo qnashed 

(S) False and scandalous allegations in transfer pcti. 
tion not ]irivi]eged. 


I. OBJECT AND APPLICATION OF THE SECTION. 


(1) Object 

1. One uf the moat important duties of a lligb Court 
is to create, and maintain contidence m the 
administratiau «f justice and this can onli be 
done by fnnng to every citizen an assurance that 
so fi"^ practicable, he will never be forced to 
undergo a trial by a Judge or Magistrate whom 
he has reasonable grounds of suspecting to be 
prejudiced against him 1. 8. 8 • 20 0. 8>7. 

2. [Not®.— "The law in lajing down tins strict 

nilc, has regard not perhaps so much to the 
motiies winch might bo supposed to bias the 
T 1— »- 11 .•uM".-,, .! . ••tigant par- 

all events, 

• engender 

• and so to 

promote the feeling of confidence in the admini*' 
tratlon of justice which is so essential to social 
order and security ’’ — Per Lu^h J in Seijeant i 
Dale (1877) 2 Q. 11 D 558.(307}] 

(•*) Sfttiive of pvoceciliuyM muter S .VJt: 

3. .\n application umler 8 52G Or. P C by an accused 
in a case for transfer of the case is a criminal 
proceeding within S 5 of Indian (laths Act — 

2 IVcir 68G 

( 3 ) of frrmir. 

4. “Commoncomont of the hearing”,— 1 
moaning. — Tlie words “commencement ©f the 
lieanTiK” in S 52G Cl. (S) means the eommcncc 1 
ment of the hearing in the Court objected to. or m 
other words, the Court to which the wonl “noti6es” I 
in the clause refers — SC N 77- 4 Bur T 213 i 
35 M 701 : S«r .Votes No 39 to 41 tnf.u 

6. Tho word “hearing” explained. — Forth© 
purposes of S 52G (8) Cr P C the hearing or trial 
must bo taVen to include all proceedings taicn to 
determine a case, and the hrst step in the hearing 
at a Sessions tnsl, is the reading and explaining 
of ilie charge to the accused. — 33 )I 701 
0. (1) Tho expression “Criminal caso” m 

&2b, includes a proceeding initiated under S 
J43 “ .Ui accused person" is one over whom a 

Criminal Court exercises jurisdiction — .14 A 533 
(J) Meaning of Criminal case.— V criminal 

case means n fncir' criminal ca«c— fSee 

tM 11 (M’)*l) 


(4) Ai>i>llcation of the Seetton, 

7. The transfer of a criminal case can onlj bo 
directed from a Court having jurisdiction to 
receive and try it 10 H 274. 3 B B 121. 

(3) MIsrellaiieoii’i J'roccetl{n(/n. 

8. Transfer of proooodings under S. 110 

Cr. P. C.— The Chief Conrt is not empowered 
ondcr S 320 Cr P C. to direct the transfer of 
proceedings ondcr S 1 10 Cr P C 3 P R lOU 
25 C 179 ( Fd ) Sfc 30 .1 47 (‘07) A N 208 

19 A. 291 IG A 9 

(Not®.— The Allahabad High Court acting under 
b 52C Or P C transferred proceedings noder 
S. no pending before tbe Joint ^foglstratc of 
Meerut to the Conrt of the District Magistrato 


in bis mind that he is not libcli to have a fair 
and impartial trial in the ' Court below,— 
I2A J73C) 

(Sec Chapter XVI Transfer under S lln 
(P ICO) 

0. Transfer of procoodings under Chapter 
XII. — ^Tbe prorisioiis of S 529 haienoappH. 
cation to proceedings under Chapter XII. of 
tho Code .4 party to a proceeding antler 8.14'. 
IS therefore not entitled tn au adjournment of 
tho case under subs (‘i) of S 320 —18 0 X 393 
«s-28C7at 25 B 179 2 CJfiU 8 S 210 

(•<.» 2« M 188 34 A '>.33 

Note No 530 under B 14> suj.xi (p 232). 

10. Proceeding under S. 107 Cr. P. C.— A 

proceeding under S 107 Cr P C is subject to 

the application of Cl 8 of .S 620 Cr P C 

41 C 719 8 9 213 3 P. It 1914 See 

Note No 21 > under b 107S-.J.../ [p 129] 

11. Proceedings under S, 105 Cr. p. c.— 

See Note No. 373 under K l‘i3 .«ii|. o [p 3i>l) 

12. Does S. 626 apply to extradition pro- 
ceedings?— “i am not at present s-atisGcd that 
this Court would have anr jurisdiction to act 
under B. 520 of the Cr. P. C. Iiaving regard to 
the ileei*ion in 38 C. 317, but 1 do not expre-s 
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any definito opinion . — per Sandetbon C. J, in 
4G 0 31 ! Sec 15 C. N. 735=38 C. 550 (P. N.) 



•ut,t Lui^uyii iL paiiiikes 01 uiu laitcr cnaractcr, aa 
being penal.— 41 P. R. 1888. 

COJ rower ofiruth Court to dit'CH 
Commitment to itself, 

14. Under 8 520 (I) the High Court is emjwwered 
to uiake a direction ‘‘that any oflenco lie enquired 
into or tried by any Court not empowered nnder 
Ss. 174 to 184 ( both inclusive ) but in other 
respects competent to try such offence '* Where 
therefore convenience demanded that the case 
should be tried by the High Coorl, the High 
Court of Madras directed that all the charges be 
toed together against the accused at the High 
Court sessions. — 12 M. 791 1 See 15 B 200 

15. Under S 29 of the Letters Patent, the High 
Court has power to transfer a criminal case from 
a Court in the mofassil for trial before itself — 
15 IV R G9 2 Weir 080 1 42 M 791 . See 15 B. 200 

( 7 ) ApjiUcdtion vnKleuffcr eomuienecment 
officnriitf/. 

16. 8 620 (R) Only makes it oblig.atorf to postpone 
a ease whea uotidcntion is made to the Court 
before commencement of the hearing, bnt when 
the application is ioiidyid#, it would usually be well 
for the Magistrate to grant reasonable adjoorn. 
went at any stage of the ease. — 5 Bur L T 137 

(S) Trauifernoshir on the trylnf/ 
Mdt/isfrute. 

17. A transfer is, in no sense, n slur on the liononr or 
impartiality of the Magistrate ‘The Ian in laying 
down this Strict rule has regard not eo much 
perhaps to the motives which might be supposed 


promote a feeling of conhdence in the adminis- 
tration of justice which is so essentisl to social 
order and security.’— Per Unlli/iiz A. / C. in 10 N. 
15 See 10 C. X. 4«. 

II. PRACTICE At 

(J) Application lioiv to he nnnle, 

24. An application for transfer of a cThninal case 
from one suhordinato Judge’s Court to another 

' ' ‘ ' ' ' ‘ 1 its jndicial 

• ’ hjr o tetter 

High Court 

(2) AUlilavlts 

25. Every application to the High Court for the 
tisnifcr of criminal proceedingi pending in a 


(See. 

(fl) S. IS.j Comjntretl trlth S .PJO. 

18. S. 1S5 docs not ctiablc a IHgliConrt to make an 
order transferring o case pending on the file of a 
criminal court, whether within or outside its Jons 
diction, to tho lilo of another criminal coait 
nliethcr such a court bo witliin its own juna 
diction or without. Tho jiowcr to traoster vtsW 
•n the High Court so far as tlio Criminal Procedure 
Code is concerned, is dealt with and was ioleDde^ 
by the Legislature to bo dealt with solely by 
S.S26 0r. P. C— lOM. 835 41 C. 305. 

CNote.— This view is directly opposed to that taUa 
ia the Full Bench ruling 4t C. 595 which followefl 
17 0 If, 7C1 and 6 L. B 17 and overruled 41 C 303 
In 44 C 593 it was hold that the doubt refened 
to in S. 165 is not mfrcly as to competency of 
lorisdicttoti but also na to convenience and expe- 
diency (Per Sanderson C.J, ilookerjce and Chandhun 
J, J. M'oodroffe and .Yei' boiifd /. J, Contra)] 

(10) Transfer of appeals. 

19. Under S. 29 of the Letters Patent, the Hull 
Court can transfer for hearing by itself an appeal 
filed in the Court of Session — Bat 110 : 6 H, 32 

20. Prom one district to another.— B'bew 
it appeared the officers competent to hear 
appeal from a conviction for theft of property 
belonging to a Hoad 0e«8 Committee, were in some 
way or other connected with tint cemnnttcfi*" 
the High Court tmnsfejred the appeol to tbs 
t^v'ions Judge of another district— (1 C. L 279 

21 . High Court cannot make a generw 
order for the transfer of appeals that nusb' 
be filed before the proper authority. H 
transfer only appeals actually existing —Bat 9i3 

(II) Order of the Iflf/h Court hou’ 
to ho Interpreted, 

22. When a ease is transferred from the file of * 
subordinate Jlagistrate to tliat of the Magirtr»W 
of the District, and nothing is mentioned ia tbt 
order, authorising the latter to tran«fer the d*® 
under S. 192 C. P. to some other subordiaaM 
Magistrate, tbo District Mugistratc i' expect®** 
to try the case himself. But when the tran«f®f 
is from one District Magivtrate to that of anotb®^ 
District Magistr.ate, the fatter has Jurisdiction t» 
act under S. 102 Cr P. C. — 19 A 249 

(12j Jliseellancoiis. 

23. ActX of 1876 (now repealed) Rave cect»i« 
powers of transfer —See J2 B, H 217 • 2 C. 27» 

2 C 290 1 0. 35G 1C. 354 . 15 B. L. (.ip) H 

> PROCEDURE. 

aubordinate Couit, muSt bo supported W 
affidavit. The written statement of the Coun"® 
who appeared in the Lower Court is not sufiimcnt 
(’91) A. N.. 77 . 

26. VHiere the npjiiicntioii for tiansfer is ?" 
the ground that tho trying Magistrate would a 
called as a witness, it should bo siipport^ 
an affidavit Bbowiiig that Ins cMdonco i« rcle'®*', 
and material —(SO) A. X. 257 1 See 3 C. >’• ’ 
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[As to efTect of allicl n it licitit’ b« oru by actuscd. 
See 28 A. 331] 

{3) V'lio mil!/ fijt/tl!/ /‘O' traiiifci\ 

27. (1) The Crown, tlio aceiiscl iiml tlio jurtics 
conducting ccrtiiui proceedings of a jjniisi-civil 
oatnro are the only persona who can apply for ft 
transfer. The person who merely set the law in 
motion by lodging an infornintion with the Polico 
(not being the cumplaiiinnt), has no right to 
intervene under S C2(5 Cr 1‘. 0 ns a party in- 
terested —4 Tat J C’.G , Sec 5 11 11 809 

28. (2) Holation of tho nccusod.— .Y person 

merely by his relationship with tho accused docs 
not become competent to apply for a transfer 

5 11 R 8G9. 

29. (11 The complainant in a Crown Case.— > 
"Any private person, in the absence of statutory 
provision to the contrary, can commence a 
criminal prosecution, hut the pro»eeijfio» t» alicay* 
fit the «'Mf ef the Croieii llcnco it is that 
criminal proceedings were calle<l pleas of the 
Crown The Crown only can slay criminal 
process or remit a punishment awarded by any 
Court " [Per Bnijley J in Ilurdett t , Ahb«t (1811) 
12 R II 450 Ilalsbury's Laws of England 
Vol IX. p 233 • See 13 11 380} Where ft pnrat© 
complainant apjilies for tho transfer of a Crown 
case, and tho Crown opposes such application, 
tho opposition itself is suflieient to justify the 
High Court's refusal of tho npplicntton (4 Tat J. 
G5G. See /fari Prasad I’n’i'l'i'/ i Jugennath Sinyh 
SHso Case No 90 of 1010 (C )] 


(4) Diit!/ to flit' iipjitinitlon^ fot’ 
irlthoiit iMiii/. 

30. “The impression appears to have got abroad, that 
the processes and orders of tho Slofassil Courts can 
bo ignored if the parties chance to telegraph to 
their legal advisers either that un order has been 
passed by this Court or that they are ill W« 
must protest against the practice which h.ns 
become common in this Court to hlc these i 
petitions of transfer on tho list dai , irhen parties * 
ore given a fortnight or three neeVs to more 
It is the absolute dntv of parties to come to us 
ns soon as possible, and ai* shall be id future 
unable to stai proceedings ordinarily, onless 
sulHcient time is given to issue n rule and obtain 

an eiplsnalion IVr /fufimioi"! and fmamJ.J. ' 

in 17 C. N. MG 8 C X 77 »10 31 C 715 
19 M 375 I 

31. Application must bo put in at tho 
earliost opportunity.—'' All applications for i 
transfer under S 52i> Cr 1’ C ought to be put 
forwaril at the c'H'tiest j-oa^iMc f'j’porfmuty after ' 
the occurrence of whatever facts or circumstances 
are alleged, as affording reasonable basis for such 
apph'catioii If an accuscvl jierson with mstenafs 
ill his hands, uj>on which he feels satisfied that 
lie can at any moment make ont a gooil cate for i 
an order of transfer, ilects to sit nuiet and j 


allows tho tiial to proceed until tho examination 
of alt the prosecution witnesses is concluded and 


order of transfer was expedient in tho interests 
ofjnstice, tlic application was refused.— 15 Cr. 
36S(A) S«12A.J 33:2GA 630 (’97) A. N. 17. 

(.7) JUicellnncoiis llnlcs of Pviictlce. 

32. Must be dealt with in open Court,— 

Whenever a transfer is considered expedient, the 
matter is ono which should be dealt with in open 
Court and npon proper evidence —{'91) A. X. 154. 

33. r- ■ ^ ‘ - 


34. 8. 350 does not lofer to coses in which 
■ ■ * ” 0 IS trana- 

' under S. 

1S7 Bee 12 

Contra 35 0. 

457 32 M 218 

36. Transfer can bo mode only from a 

Court of competent jurisdiction.— The 
transfer of a case can only he directed from a 
Court having jcrisdietiun to receive and try it 
(Pc. Cir.licoo.t J in 10 B 274 See L R 13 I. A 
134 (144) = 9 A 191 30 M 3S7] In8D.3l2 
however, the High Court transferred a case from 
a Sessions Court having uo territorial jurisdiction 
to the proper Sessions Coart 18 A 350 . 6 C 
30 9 M 3>G 3 B R 121 C'vn 3G IH. 3S7 

36. Where the application is opposed by 
the accused,— Before a criminal case can bo 
transferred to another District against tho wish 
of the accused, 1/ iiiwuf te proicf ly the tery 
eiideare atada&le that a fair trial cannot bo had 
in the District — G C 491 

(tij 

37 tVhera the case was transferred at the instance 
of the accesed, ho was ordered to pay all tho 
costa incurred by the complainant, before the 
Magistrate from who«c Court the case was trans. 
ferred[8C X JJuf see 8 P W 1911). Where 
an order for transfer was made at tho instance 
of the aeeuicd and the complainant alleged that 
he was p>«r and the transfer would inrolve ex. 
penses be\ond his mean*, the Crown was directed 
to jay the ci[><.n»is of bis witnesses.— [ft C. X. 75 J 
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AbloullN^te^'n». 


[ Sec. 


MI. ADJOURNMENTS. 


(1) The Heuvvul Ituje. ' 

38. Magistrate should postpone the hearing ’ 
of a case for the purpose of enabling a partj | 
to apply to a higher Court for a transfer and 
his rrftisal to do so renders the subsequent , 
proceeding voidable if not void Although under . 
Subs 8 of S 526 the Magistrate has authority 
to proceed with the case for prosecution until | 
the accused is called on for hia defence, yet it 
IS not desirable that the Map'strate should 
ordinanly OTercisc that authority, but he should, 
unless the ca«e is eiceptional in character, grant 
the prayer for adjournment at once 33 C. IIM 

I S 3.- 10 O J il8 See 0 C. K 717 8 C N 77 , 

II C N 507 21 M J 753 

{"i) Meuutmi of commeuvCMvttf nj heai-htf/. 

39. (1) The words “commencement of hearing” mean ' 
the commencement of hearing in the Court 
objected to — i Rur T. 213 8 C IC 77 

40. (2) For the purpose of f> o2G (6), the heating or 
trial (at the Sessions) must bo taken to inclnde 
all the proceedings taken to determine a ca«e, 
and the first step in the hearing at a Sessions 
tnal IS the reading and explaining of the charge | 
to the accused —83 hi 701 

41. (3) Where on application under S. 526 (8) was 

put in after a previous application under S 314 
had been rejected, held that an application under 
S 344, could in no sense be regarded as a 
commencement of the proceedings within the 
meaning of Cl (S) so as to justifi a refusal 
[«'jPLI 904} j 

(3) Ih the Mitglstvtitc b^ntml to 
the Citse ? 

42. In the leading ease of f)iieen t’lnpiC'S i l'i*o- 
si'-rtini Ifl Jf. 375 thenords ‘shall exercise the ' 
power of postponement were thus explained ' 
Although the words "shall eacreise” in 8 52C I 
.V of the Code of 16S2 (re-enacted as sobs 
(8) of S 526 of the Code of 189.*)} are obligatory, 
yet the obligation is not necessarily and under 
all circumstances, to grant a poslponeoicnt, 
l)Ut only to give the party .a reasonahlc time 
for obtaining the orders of the High Court 
The postponement is no part of the essence of 
the obligation By itself, a postponement 
rnight either be useless, if it were for too 
short II time or siiperrtuon«, if there «as 
tuflicicnt time without any jiostponenieDt. The 
essence of the obligation is that the paity shonld 
Imic a retisonahlc timetomoie the High Couit 
ariil obtain its orders If ho li.as such reasonable 
time will ti the application is made, there is ni> 
obligation to grant any further time The iiame 
sien 18 also takiu in 0 C. X. 717 ond 31 C. 715 

'I he opposite new is t.iVcn inHC.X.TV 29 C 
gll 1 l'j C 45*.- 3 S ID'i J 8 33; 24 P. L 1904- 
42 1* W. 11112 2Weiri.M.*, gt M J 733, ithere nl/ 

j.r..r,f,li,„,. . - .... r. - , . 

r.n.r..r 8. 

,rr,rl.rhl. 

that th." ■ ■ . 


Sin exceptional char.ircter, |iost]>onc at once “Tie 
proceedings ni.ay howei er go on until they amw 
at a stage from which if the proceedings are 
carried on further, the accused might be preju- 
diced m his defence.") The Punjab thief Court 
hi 42 P. W.ini2 held th.nt it was competent to a 
Miigistr.ite to hear and record all the eridence 
for the prosecution but when the eiidence fortha 
prosecution had been completed, it was hishonnden 

duty to afford a fair and reasonable opportmitj 

to the .accused to apply for transfer before calling 
on him foi his defence. 


C^) Jfiiti/ of the 

43. “I am of opinion that the Coart is only bo^d 
to give such an adjournment ns will afford s 
wasomblc time for the application being made 

and an order being obtained thereon before the 

accused is called on for his defence In tie 
present case* the "censed had not been called on 

to enter into the defence and had ample time to 

move the Higher Courts for transfer of the 
to the Court of some other Magistrate, so that the 
Icgility of the proceedings of the Magistrate ** 
not ojicn to question " — Grdid Piosod J. lo — bf 
88 (A) ('12) M X. 1121 . Bot Sec 8 C h. 

11 C X 607 


[Note. — *On the day fixed for he.mng of this c* 
and before any witnesses were examiaea, t 
applicant rnt m an application for adj'ooni^J 
under S 62C (s) Cr 1’. 0. The Depaty MagisW« 
examined fear of the prosecntion witnesses so 
took down the sUtement of the accused 
23rd Jnly. After this the Deputy MagJsWM 
adjourned the case for the 27th of 
27th the etatement ef other three accused we« 
taken On 30th July, the accused 
transfer to the DUtriet Magistrate^ who itav 
proceedings till disposal of the application t 
District Magistrate dismissed the application 
the 12th August ] 

44. Where the order for transfer does not 

• - - • -• • - to tSf 


reach the Court in time— owing -- ■ , 
laches of the applicant, the Coiut is not boo 


to stay proceedings— 19 M 375 
45. Order for transfer not reaching tW 
Magistrate m time, — the Magistrate pw 
ceeded with the case and convicted the aecnsed-" 
Hefd, that the M.agistrate acted with indiscretio" 
m not postponing the case, bat the conviction w 
not illegal Rat 16 See 19 if. 375 

'ication fcj 

. High Court 

' ing the 

2 0. X 40S • 


46. 


OeJ lltt'vrt of ve-fusul to uiljoiivn. 


■J he refu8.ll of the Ma-nstrato to grant a 
able opportunity for the accused to uppl.'’ 


transfer, Lofoio putting hin 


mgs Bubseijiicnt to such refosnl i 
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3 R 15.'. • 1 R. R'l in) C 211 : l'> C. 451 N C. K. 
77 • in r h l“0l 12 V \V. 11112 • 21 M J. 753 i 
2 )Wir (i^ j ■ 

(d) TItncfor J'or 

48. (1) The law does not rotjuiro that nn npplic.ation 
for postponement under S 52G (8) or nn application 
to the Hii^h Court for transfer should be made 
within an/ particulat period before the date tiiol 
for hearing. If the application is made *1 howercr 
short a time before the commencement of the 
hearmjr, the Court la bound to adjourn The 
refusal to grant such adjournment is illegal nod 
the whole of the proceeding that foilon the 
filing of the application is \oid — 2*) 0 211 • 16 C 

. 455. 8C N.77' I S 33 33 0 1182- 2 WeirfiRi 

See 6 Unr T. 137 

49. (2) It IS competent to a hlagistratc iKiforc 
granting an adjournment to proceed with the case 
up to the point at wlueli the accused ma\ be called 
on for his defence.— 6 C N 717 . 33 0. 1183 Hut 
See 4 Bur T. 213 

50. [Note per contra.— S. 520 (s) has no appUca. 

tion where the application for transfer is sought 
to be made not at the commencement of the 
hearing but after the Magistrate hat fiDisbrd tho 
case for the prosecution [4 Dur T. 2131 Whcio at a 
Sessions trial, the accused applied for adjournment 
under S 520 (6) to enable him to appl/fora 
transfer of the case after the charge was read and 
explained to him ffeid— that the appheotion was 
made after tho eommcncemeut of the hearing 
and the Court was not bound to grant ao adjourn. , 
ment[35M70l] 1 

61. What does not amount to delay in I 
asking for adjournmont.— Whero the notice { 
of appeal was issued on tho 16tti Jui/ 1914 niid • 
serred on the l7th and the date of hearing of the ‘ 
appeal was fixed for the 2Ut Jolj and the 
petitioners presented an application for transfer 1 
to tho lligli Court on the 20tb Juh ini4 JUld, \ 
that there had been no detaj on tho part of the | 
jietitioners and on being informed on the 2lst 


that nn application had been made, and on a 
petition under R .523 (S) Cr. I' C being filed, 
the Ciiint acted moat imrc.isotiablj in refusing 
to grant adjournment. Id Cr 2t4 ('f). 

62. Sessions trial.— .The hearing at a BessionS 
• - . .u 1 ._j --plaining 

accused 
ent of 
(8), the 


(T) IJ'/ifft not (i(fJoHriiin<'itff 

53. .\n adjournment for sit da/s is not reasonable 
time to allow for application, for transfer "ithin 
the meaning of S 52(5 (S) — 2 IVeir fiSfi 

(H) ('n«fs of ml}oiirni}H'nf. 

54. ACnmiaa! Court n anier to on accused person 
to pay costs of odjoumment under S 344 Cr 
P. C. to the complainant, on nn application being 
made b/ the former under S 620 Cr P. 0 is 
lAnoosly improper and unjustifiable — S P. W. 
1911 [OP. Ji. i«c>o n] 

(U) J*r«cffcp of )uitttnu in upplicntlnn* 
Murtff S\ iJSfi ('<47 H'ltfumt oonnft(t<‘ 

i$iUntlon ofapplifingfor (mn^fci'. 

55. The practice of Vakils obtaining an order from 
the Magistrate staying proceeding* on the ground 
of moniig of the High Court for transfer, which 
they otherwise can never obtain, and without 
any idea of applying for transfer, is highly 
condemnnble — 3 0 M "58. 


(10) Aiiloiirnmunt HOtohUgutortf prntUng 
nppUcofiou to tiiiirrfov Mngl^t>'<ilt‘> 

56. w...,..,, .. .... 


IV. “SUBORDINATE COURy’-INSTANCES. 


57. Saogaloro. — Courts of District JIagistrate<. end 
the Civil and Sessions Juilges of the cml and 
militar/ station at Bangalore are subordinate i 
to tlie High Court, Jladrns, within the meaning i 
of R 526 Cr V C —9 M 350 

58. Aden.— The Court nf the Resident of .4den who 
is also Sessions Judge of Penm, is aobordinate 
to the Bombaj High Court The High Court 


may therefore legally transfer a case from liis 
Court to an/ other criminal court of e<|ual or 
superior junsdiciion or to itsi-Jf. — 10 1) 274 
273 But fire 29 B 575. 

50. Soothal Ferganaa. — The Court of a Magis- 
trate in the Ronthiil Pergauas i« as regards the 
trial of a Kuropean Rntisb subject, vabonlmate to 
the High Coart nnd"r 8 520 Or I* C —18 C 2t7 


V. GROUNDS OF TRANSFER-GENERAL PRINCIPLES. 


(J) /tuff/ of Afof/I^ffotrt to coiiilurt 
thoinaeli'rH proiieflg. 


as to inspire itt the minds of the parties a confi- 
dence that nothing but absolute justiee woulit 1«* 
done to them ”— 28 C. 709 2.5 C 727 8 C N 57 : 
n B P. 856. 

01. Iila^strato should not make remarks 
dunog tnal showing that he had already 
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MEANING OF BrA“. 


[Sec. 


formed a decided opinion.— Where in a ca<)e 
of gambling, the JIagistr.ate remarked that the 
name of the accused iraa notorious as that of a 
man who advertised for persons to join in {ram- 
bling— Acid “The position of the nccoscd person 
must always be one of great nnxictr. It is not 
right that the painfulness of such a position 
should bo enhanced by anything that could sag- 
gest to him that his guilt is a foregone eoncln* 
sioQ in the mind of the magistrate irhohasto 
try him Any incident moreover giving rise to 
such a suggestion is rapecially in this country, 
liable to react upon witnesses appearing in this 
case Neither the accu&ed nor his counsel should 
be put to the Deccssit3’ of removing any impression 
from the Court, which is not based npon any 
evidence in the trial ” — Per Bnltg J in 6 B. It, 856 
See 11 0. N cdxii 10 C. N ivi 20Or. 559 (Pat.) 

(2) :nt‘ftnimj of 

62. “The principle which underlies or is contained 
in the maxim “jienio ilehet es^e j«de* inpr<»prm 
causa " IS that a person who has a jadicial duty 
to perform disqualifies biinsclf if he has n 
pecuniary interest in the decision which is about 
to give or a bias which renders him otherwise 
than an impartial Judge. In the latter case the 
question mast be a question of substance and of 
fact whether be has been an accuser ( Lee$on v 
iledieal Council (1877) 2 Q B D 558 (367)). The 
interest must be substantial [Reg r, Meyer (IS75) 
1 Q B D. 173 (1?7)]> so as to make it likely 
that the Justice has a real bias . (he mere pos<i5i(>(ir 
fjf bias IS not 8ti;§trient to disquo(i/v. v. 

ifanflsJey (1882) 8 g. B D 383). In Allen^on v 
General Council [(’94) IQ D. 750(758)) I.ord 
Esher delisored himself of the following exposi. 
tion of law. The passage will bear repetition 
in extenso “Public policy requires that in order 
that there should be no doubt about (he purity of 
administration, any person who is to take part 
in It, should not bo in such a position that he 


persons who cannot bn suspected of improper 
motives ’ I think that if yon take that phrase 
literally it is somewhat too large, because I know 
of no case in which a man cannot be snspected. 
There are some people whose minds are so 
perverse th.at they will suspect without any 
ground whatever. The question of incapacity is 
to bo one of substance and fact’ and therefore it 
seems to mo that the man’s position shonld he 
such that in substance and fact he cannot be 
suspected. Not that ony perversely minded 
person can suspect him but that he most hear 
such a rchtion to the matter that ho cannot 
reosonnldy bo suspected of being biassed. I think 
for the sake ot the character of tbe adminis 
trotion of justice, nc ought to go so far as that, 
but I think we ought not to go any fnrther/’— 
PerS.r 0. Knox 3. in 36 A. 236 
03. ‘Bias’— Doflnod.— The most intricate mental 
tendency is that toward* bias. It* ramification* 
arc more rtten*ive tlian tho«e of impnlsA or 


Bcif-lovc. Bias is that deep. seated mental altacli 
ment which i« Riihtlo in its self infliction of 
consoling error Bias rule* where the ml! ii 
weak and the perception small. While the 
bi.assed mind may be unaware of its prejndical 
tcndenc}', this ignorance exists because bgic hai 
failed to bo brought to bear This is the ca’e 
svith those minds which we term natnrsllj 
biassed. Where the mind is mUMUj bii'iCil, 
prejudiced’ ngain»t truth, because seIf-ceBtrf3 
and opposed to allowing any opinion to prerju 
except its own, there is evidenced tbe_ immoral 
will The abnegation of legal bias requires thst 

there be a thorough mental searching to di“Covcr 

nod discard nil preconceived notions which ha« 

no bearing upon tbe matter for legal dctermins 

.i 

vl 


reierento ol this mutter to iiiuiai icd.vii ‘j* 
moat evil form of this vulgar passion is th" 
malignity with which tho Judge regards ths 
display of legal ability by the Attorney, whicfl 
IS above hi* own comprehension The miB 
which elects to be biassed is a rank foe to hot 
society and the law.— 11*. II' Brei"ton on to 
ligal Mind 

, Incidents which are not sufficient « 
prove bias. — Where tho accused in the nri* 
hit mentioned only 20 witnesses and in a *“PP‘* 
mentary list, named 200 persons, bm 
M agistrate come to the conclusion thst we 
application was one made for the purpose 
vexation and delay, he hod jurisdiction to f®! , 
the application There is no presumption 
bias in soch a case and the maxim of e'""’ 
prafS’imunt'ir rile ct tolcmniler esse aeta OPP 
(30 A 239]. The rule applies when the lUP * 
trate has disallowed a question ® 

8 165 of the Evidence Act [ihid] A Jlagistf 
IS justified in increasing the amount of hai 
in the course of further proceeding, the w 
turns out to be more serious than at *> 
imagined An increase of bail in such oircow 

- I • I -nptionofbb' 

•[agiatralehid 

, applicant is 

•. • ' below] 


Magistrate had not declined jurisdiction bid 
Imving exercised jurisdiction eommitteu _ 
error of law. [2 C 278]. The _ impressions 
recorded in the judgment are impressions deni' 
from tho evidence and however erroneous * 
not to be classed as instances of 5 

which IS logardcd as a disqualification [6 u 
1062 See 18 0 N 910] 

66. Bias— What is not.— Where the 

recorded in tho judgment by a Magistmte 
derived from evidence however erroneons ‘ 
maybe, they cannot bo classed with 
personal bias.— 6 E R. 1092 1 Bee 1 0 h ■ 

1 B 37. 
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26] ^lEiNTNG OF RKASON\BLE APrKEHtXSIOX. 


C6. Accused not bound to prove actual 
bias. — For a tran'fer of a case on the (rronnii of 
bias on the part of the Magistrate, it ia rarely 
possible for an accn«od person to prove actual 
bias, it is sufficient to show circumstances which 
may raise a reasonable apprehension in the mind 
of an accused person that ho will not hare a fair 
and impartial trial althoush the circumstances 
may be susceptible of explanation and may hare j 
happened without any real bias in the mind of 
the Magistrate —2 IVeir G78 21 M J. (S X.) r,0 
See 2 L. II 220 

[NotO. — lint when the accused mal.es a specific 
charge of corruption the rule will not apply. — 

2 I. 11. 220 ] 

(S) Xo tfan^fer iriU he ffiumtefi in the j 
ah<>e>ice of ftiti/ (tlletjntioiift ogoiH’tt 
the Mfif/ittratc himself, 

67. The accused, a Harildar of Polico was placed on | 
his trial on a charge of extortion under S. .184 

1 P. C He alleged that certain undesirable 
restraints were put on him by the Superior i 
OfTieers of the Police, which hampered him in ' 
his defence, JieM that the application for transfer 
was not based on any allegation against the 
Magistrate in whose Court the proceedings were 
being condocted, an order of transfer could not 
be made — 23 C X 170 Put .‘‘cc 23 0 N 431. 

(4) Jf’hat the Hiffh C'oifi’f han 
to rniisfrfei'. 

08. What the Court has to consider, m an application ' 
under S 520 Or P 0 for transfer of a criminal 
case, IS not merely, the question whether there 
has heon any real bins m the mind of the 
Magistrate against the nectiacd, but also the 
further question whether incidents may not hare 
happened which, though susceptible of explanation 
and may hare happened without there being any 
real bias in the mind of the Magistrate, ntv 
ncrcrthcleas calculated to create in the mind 
ot the nccosi’d a reasonable npprehensjon that 
ho may not have a fair and impartial trial — 
lf».\ r.t 35 .A 3 2.3 C 4‘1-, 2‘i C 727 2H C 
2*17 . 2S C 70*1 33 C. ll«i.3 s C X 75 fl C. X 
C.PI 2Weir<17S 25 11 17'1 Rut Sc? 'to A 219 

2 Pat W. 8.3 

NotO.— Rut in applying this doctnno regard must 
be bad to the circumstances m each case — 
.30 C Wd 

C9. It cannot be laid down as a general rule that . 
wbeiiever an accused person believes, or say» he 
believes that ho will not get a fair trial, that the I 
case should be transferred on his application — 
10 O 0 1G5 

70. Grouc'Js must bo strong ond clear.— The 

High Court will not, except on very strong . 
and very clear grounds, transfer a case from ' 
one Court to anoliier.^i R 11 Ifi 

(^l) Holes to he oh*erretl. 

71. (1) The High Court will not tran«fcr the case ! 

out of deference to the susccptililitici of the I 
accused. I 


(2) It cannot, when m.aking an order for transfer, 
take into 'consideration t\e effect %!» order could 
hat-t on the reputation and authnn^'j of the magit- 
tiafe concerned 

(I) Tho High Court will diseonrage, unreasoning 
apprehension and distrust 

(4) It will decide whether there is cause for a 
reasooabic apprehension by a reference to the 
mind of the Court rather than to that of the 
accused IOC X 141 Rut See S3 C. 1183 12 A. 
T 3.3 ; 30 A 239 cited teloic 
71A. Wbon tho accused objects to tho 
transfer the prosecution must prove most 
satisfactorily that a fair trial cannot be had in 
the District in which it is ordinarily triable. 
0 C 491, 

(tt) Meoniny of reasonabte appeehenaion, 

72. (I) “Mien an accused person has a reasonable 
apprehension that ho will not bo fairly treated 
his case should be transferred, but at the same 
time, ! am strongly of opinion that apprehension 
must be a real and leasonalle one The sole 
question to be considered is whether the facts 
disclosed in an application for transfer, giro 
H*e to a reasonable inference that tho Slagistmto 
who 19 seiseil of tho case may ho wittingly of 
Hmcitiingl'j prepidieed against the accused”— 
Per /l,M.luasf J in 13 P W 1017 10 8 163 
HeeZiC 195 33 C 1183 10 X. 15 4 P. W. 

1913 127 P L 1915 C B R S56 
72A. (2) “In the prescut constitution of tho criminal 
judicial administration of tho country, a subdivi. 
sional Megistmto has to perform some of tho 
functions of tho Police ns also those of a Judge, 
and a well balanced mind may not Cnd any bias 
in the mind of the Judge however incongruous his 
actions may be But the appreciation of a mind 
properlv constituted, can not be the standard to 
jmlge of tho fccliogs of an ordinary man accosed 
of an olTence If the word used by and the 
actions of judicial officers, though su'ceptiblo 
of cxplan-ition and tracnbte to a superior sense 
of duty, arc calcuhtcd to creato m the minds 
wf the accused, on apprehension and not merely 
a foolish apprehension that ho may not have 
an impartml, trial It is expedient for the ends of 
justice to transfer tho case to another Jodgo 
for trial What is reasonablo opprchension is a 
question which must hr decided in ezch Cate, icith 
reference tu the ineidente Iheeneelcet and eunounJ- 
ing cireamstnacfs . abstract reasonableness ought 
not to bo the standard —33 C 1183 
72D. T • — ■ f*-' r'« >■ - . • 


'have the applicants any reasonable cause for 
appreheosion regard mast te had to the depreo 
of intelligence and the standard of honesty and 
impartiality of the applicant Facts which mar 
be iDsufhciest to createevenashadowofappre. 
hension tn tl e mmd cf people wlo have a high 
standard of honesty, may, having regard to the 
low atandard of honesty ami fair dealing of the 
cloM of people to which the applicant belongs. 
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eaose a fear whicli i« not nnrcnsonahlc -Per 
Ealhjar A. J. C in 10 15 Sn 33 0.1183: 

13 C. 435 

72C> “It Js' important that parties shonlil hare 
confidence in the Court before which they 
appear. I think it is also important that no- 
thing should be done to encoTir.ijfe any want 
of confidence If we only interfere becanse one 
of the parties mar say that he his no confidence 
in the coart, and iir?e that as a efficient 
reason for transferring the case, I do not eec 
how the jurisdiction to decide whether a case 
should lie transferred or not, is to be exercised ; 
and therefore ordinarily before a transfer is 
frrantctl, it is well that we should be satisfied 
if want of confidence is to be alleped, that thero 
is foundation for each want of ronfidence 
Pef Astrin J in 6 B R S56. 

73. Consideration of the position of the 
accused.— Howerer proper the conduct of a 
Judge may be. the state of the mind of the 
acensed is to bo considered and anr incidents 
which are calculated to create m his mind a 
reasonable apprehension that he may not bare a 
fair and impartial trial are cood grounds for 
transfer In order to test wh.it is reasoniblc 
apprehcasion. the Court oncht to place itself in 
the po«ition of the acca«ed to consider the facts 
and cireumstances attending Ins position — 33 C. 
118.3 1.3 C P 192 154 P L 1913 SccOn.lt 

836 


—1.3 Cr. 2.33(A): S>-e 33 A. 5S.1; 12 A J. 33 
31 C. 715- II C. N cclxu 

(0) T/ic fart that the Judge tried the 
cfuniter ca^e /« no ground /or trnii*fer. 

77. It is no re.isomble ground for apprehension tk 
there will he n fair trnl merely b^nss t' 
.lodge, in the former proceeding, arisicc^ ca. 
a counter c.i'e to the one before him. h 
etpresseil certain views upon the endenee in t 
former case as to which of the two Ter»;o5s 
correct 1 0 N*. 426 j 36 C. 9(M • 8 C. N SI' 
33 A. 683: 1.5 0. P. 192 1 S.37: 1 Pat J 3^1 
Bat 4 C. X. S24 : S C X. 611. 30 JI 23 
(’10) >[. X. 73.3 6 B. R, 1902 
[ Ifote. — The fact that a Magistrate hid di'cha'g 
a cross case bstween the same parties is i 
per $r a sufficient ground for transfer Bn; 
such order of discharge rested on the criuw 
which he h.itl heard in both cases, there will 
sufficient ground for transfer. — S. S 261 J 

77A. Presumption of fairness.— Jodses are p 
sumed to be opright men who i^'il npproa 
each case from the point of new of that « 
alone, and not permit their minds to be ia» 
* way affected by anything that has gone M‘‘ 
tb. 1 t case — 1 Pit J, 399 . 

(10) Trying Jraghfrate a trlfne^^ 

in the ra«c. 


(OA) Improper motive. 

74. Unless it IS shown that the M.igistrnte is likely 
to be Infiococed by an improper motive in the j 
decision of the case, the High Court mil feel 
bound to support the 3ragistrate, in as much ai, by 
transfemne it a gratnitous slight wilt be thrown | 
on the Magistrate — Rat 323 

(7) TrohnhiUtu of an unfair trial. 

76. It IS only where there IS reason to suppose that 
the prisoner will not hire .1 fair trial thit 1 
the Iligh Court will transfer n ci«e from one I 
Magistrate to another — 2W R. 68. 18 C 247 

IfotC. — So where the Jlncistrate did not draw up 
the order sheet as rcfjnirpd by the High Conrt, 
and made interpolations In the same — jleU that 
his conduct showed bias and a transfer was 
ordered —2 C. X 639 

(S) Coiif/rf/oji In a ronuected trial. 

70. tVhero accused X and four others were at first 
tried together, the former under 8 till P C. and 
the l.ittcr under S 3811. P.C, and the case was 
nfterwanlj separated anil the case against X. 
under S 411 I P C. was kept in abeyance 
pending decision in the S. 381 P. C. case, and all 
the four necu’id in the I.itter case were convictml 
HfM the mere fact that the Magistrate had found 
the priyiertr in fjuestmn to be stolen propertr 
WHS not n sufficient ground for transfer, as it 
did not necessirtly follow, thit the acensed wonld 
be g'ldty under R. ill ]. p. C for that reason, 
and there wn* no nason why the Magistrate 
sheriTd not try the case with pertfirt impartiality. 


It has been always regarded as a valid 
of transfer that the evidence of the tryi 


Magistrate is essentially necessa^r ! 
accDsed’a defence But the necewity mnw be 


to a honafide belief that eoeh evidence will beo 
the defence ll^ere the necessity I* oi^d men 
in order to create a gronnd for transfer aad 
good reasons are put forward In soppoft ®f 
.illegatiim, an application for transfer will a 
rule be disallowed. [See Xote Xo 101 
Their Lordships of the Privy CoQac'l hive 1 
clown in verv express terms tbit ‘*it ought to 
known and their Lordships wish it to be dist.M 
understood, that a Judge cannot, without pvi 

evidence as a witness, import into a ense his 0 

knowledge of pirticnlar fiets." QJ/urperift 
3 I A 259=26 ir. E 55.] 


(12) The fact that the Court f« aetino 
under the direction of the Ci’Otm and 
not using tfs own discretion. 


70. Where a Justice of the Peace sal m a room in 
Police Station and on the request of the Cfo 
Solicitor made an order exclnding all 
except the representatives of the aeensed, s 
gave as reason for refnsiug ndmin'o" I*’ 
Justices that he was pnided by the Cro 
find directed by the Crown not to allow ot' 
Magistrates to be present JlelrJ, that al^o^ 
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(12) IiitimltUitioii of iritncHses. 

80. A witness, after ho had Riven eMdcnce to a 
certain extent, cannot be made an accused and 
tried along with the other accused, though his 
name miglit hare been mentioned in the com- 
phint. A procedure like this is highly calculated 
to intimidate other witnesses —7 B. R. 472 

(13) Transfer from a uon-Juvi/ to 

Jnrtf District. 

81. In transferring a case, no consideration should 
bo had to tho fact that by u transfer to a parti- 
cular district, the accused shall hare the benefit 
of a trial by jury where ppcxiously he had none — 
S C. J. 59 10 S 54. 

(11) iVhere Matiistratr tries to usurp 
ajirrisilirtiun he <locs not possess. 

82. Where, the Magistrate has repeatedly endi-avoured 
to dispose, bv unauthorised executive action,- of 
matters which tlio law reserves for judicial 
dotcrciination and has been betrayed into many 
illegal or irregular acts, some of nhich aro of 
a highly oppressive character, ho disqualifies 
himself for tho discharge of any jadicial functions 
and the case should be transferred from his file 
IOC N 82 


(13) of the MHylstrafc 

of the lanynuye. 

63. Where ft good deal of evidence in the case, both 
omi and documentary is in Hnghsli, and the 
MogUtrato in whoso Court tho case is pending 
di>rs net liioiv the lauQa.age, it may be neeessari 
and porbaps would be advisable to transfer the 
case to tho Court of some Magistrate who knows 
the liinguago —16 Cr 73 (.\) 

VI. GROUNDS FOR TRANSFER 

80. (1) The expression of belief by the District 
Mairistrate and tlic Sessions Judgo that a fair 
nnd impartial ]uri could not be obtained if the 
CISC was tried in the District -’5 C 727 

00 (2) When by reason of the words or conduct of 
a Mngivtnto or Judec before whom a case is 
ponding, nnv parts reasonably apprehends tlist 
there IS a bus nsrainst him in the mind of the 
olliecr eonccmoil, (tlioueh there may not be anv 
actual bias) 2s C 709 2 Weir 078 19 W 

01. (1) Uefusal b) the Macistrate to adjonm a case 

in contravention of Cl 8 of 8 5J6 I s 33 

8 8 .til 1 tl J IMS 17 A J 4S 

02. (4) Where the trying 'Isgistralc in the roum of 

the trial, makes a report to the Rublmsional 
Magistrate eontnining aspersions on tbesondnet 
of the ftccased and even suggesting that lie might 
have committed the i-er\ theft 2 S. 3.1 

03. {^) The faet that the aecB«o<l had written against 

the M»ci*trate in the rewspapers and hsd been 
dealt with l~>1h by the jHiliee and the Magistrate 
himself, l.arshi* and severely 3Shonie21. 
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(Iti) Unpleasantness betiveen Court and 
Counsel for aecnsed. 

84, It would be wrong to oncourtigc the idea or 
create the impression that a quarrel or unplea- 
nntness between Judge and Counsel should be 
allowed to form the basis of an application for 
transfer 2 Pat W 83 

(17) Question of convenience. 

85, Wlicn ft transfer can be made witliout the risk 
of any improper interference with the course of 
justice and without much inconvenience to tho 
parties and witnesses, ft transfer would be proper 
as ft fair concession to the accused 5 M. H. 212. 

{IS) Priviite inforinution gathered 
during prolonged enquiry. 

80. I'he fact that the Magistrate had in a complicated 
case, made a very prolonged and careful local 
investigation, m tlic course of which he acquired 
a large auiount of private information with 
reference to the occurence in question which 


(Ii>) Executive zeal of the Mttgistratc. 

87. Where the ewcutive «al of tho Magistrate 
appears to outran bisjudicial discretion, a transfer 
IS desirable to allay the reasosablo apprehensions 
of the applicant for transfer — 1 8 8 

{'■iO) SnUstiinflal interest in thetase, 

88. To justify the transfer of a case from a Magistrate 
It must be established that the Magistrate has soch 
A substantial interest m the resnit of the hearing, 
so as to make it likely that he has a real bias in the 
matter —Rat CS5 See Notes under S 650 infia 

-WHAT ARE GOOD GROUNDS. 

04. (**) When* a Ifa^istrati iii spite of the fact that 

•in applicition for tranifer is pending before 
the High Court proceeds with the Inal, cancels 
ihc bail bond and commits the aicutcd to tho 

I tseS'inas,— Ins condiict sliows bias and it IS a good 

ground for transferring the ci«e 5 0 N. HO* 

I Sn-2C* V 4'»? — 10 C N 1031 

05. (7) Dnregard nf an onler of the High Court 

, staying proceedings altliough tommnnicatcd 

, inrorinally to the Magiitmtc 2 C V ills 

00, (S) When u 'lngi*tmte wb« |ire«eiit at a senreb 
by the jioliee during laveitigation and in all 
probability he came to know of some facts in 
connection with the case, it 11 cxix-dient tliat 
>ome other Magntrate sliould trr the ca«e 
j oC N Nil 

07. (9) The fact that the Mugi'trate had accompanied 
tie provi*cutnr to the pIsceoroTeiiceandtlier.* 

beard tr*>Tn lam tlie facts of the case t.3' J' 1 

1902 

1 03, (10) Where the defcDco m a pn*iiously tried rase 

I forms th> eabject matter cf a complaint lob* 
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tried br the aairiG Magistrate— /leW — the Slagts- 
trato having CTprosscrl his opinion on the 
evidence for the defence in the pre\ions case, 
it was desirable to hase the complaint tried by 
some other Magistrate 4 C N. R24 

00. (11) IVhcrc the District Magistrate had procored 
the initiation of a number of prosocntioiis against 
the applicant — Jield— that an appeal from a con- 
viction m one of these eases should not be heard 
by the District Magistrate 24 W. R oS. 

100. (12) When the procedure as against the accused 
person is irregnlar and illegal and the Magistrate 
18 prejudiced against and antagonistic to him 
20 W. R 23. 

101. (13) Iho fact that the evidence of the trjing 

Magistrate will he required by the acca'cd 
touching certain matters connected with the 
case 2G A 536 12 A J :« 15 Cr 36S (A) 

1 0 J 271 

Nota. — It IS not expedient to nrdei i transfer 
unless it IS clearly shown that the CMilcncc of 
a Magistrate is essential far the accu«cd'8 
defence and there is a likelihood that he can gitc 
CTidoncc which would aid tho accused in las 
defence. 8S 170. l<»GrG32(C). 

102. tVhcrc none of tho grounds by thcmsclrcs w«rt 
anfBcient, but taken together created the impres 
BioD that tlio petitioner might not uurcasonabty, 
apprehend that ho might not li.no a fair tn.d. — 
9 0. N 61D 4 P \Y 1913 

103. (15) The fact that in a ease of theft of bamboos 
worth Re 1 ■ only, the Magistrate issued warrants 
in the first iDStanco without provision for bad 
and on appearance exacted beaxy bad from the 
accused SON SS9 

[Noto. — Rut where the niKtahe i» honujide it xiill 
not bo a sufficient grooiid for transfer — 
8 C N 83SJ 

104. (16) Tho fact that in two previous cases the 
Magistrate had expressed a deciti*c opinion on 
the question of tho possc«s‘Oii of the propertj 
which in i«8U0 in the last ca«e, (ca<e of 
noting) 8 C N Cyll 

105. (17) In two ca«cs, in wJiicb charges .and counter 
charges have been made, a Ifagistrnte beard tho 
prosecution uvideuLC in one case, and then witli- 
nut hearing the defence evidence in that c.isc, 
interposed the other case, heard the prosecution 
cMdenco in that case, and on that CTidonco 
iliacharged the accused in tlio former case In 
Ills ordnr of discharge he «rxprcss< d himself in i 
decuUd terms, as to the guilt of iho prosecuting | 
party in tlie latter ca'o srho are the accused in 
th« former case— held — such prejudging nf 
accused's guilt IS siifTiciout ground for a transfer | 
30 M, 23.3 ICC 0 S 2fi4 

106. (1^) The fact that in spite of nn application for 
adjaurnment the Court examined 13 piosecotion 
witnesses and then nllowcd 14 dajs’ timo and 
even after being informed that the High Court 
had if 'lied a rate under S 520, examined 4 more 
witiipsfisand then mmlc an otvier for adjonrnment 
— U 0 N.&07. 

107. (19) L'nnccessarv delav in disposing of a simple 
caie [2 Weir 679 1 V-r 8 >1. T. 222]. MTicre a 


[ Sec. 

trj mg Magistrate showed “deplorable wcakBess” 
in allowing himself to bo drawn toonesuleor 
the other by extraneous or irrelevant niat'ers 
£12 A J. 2(52], the mere fact of the Mag-strsto 
m.iking unnecessary adjournments in the eminuy 
or trial of such a cave, is a sn&cient ground for 
the transfer of the case from his Court 
2&t] Inordinate delay in examining the com 
plainaiit or a disregard of tho preliminaries pres 
enhed by the Cr P. C. for dealing with complaint!, 
and .awaiting tlic consideration of the evidence in 
another case with which the accused has no 
concern, in order to decide whether any action 
sliDitld be taken upon the complaint, are matters 
which afford reasons to the accn«cd to apprcheail 
that he will not hivoafair and imi'iiiial tna1 

and such a case is a proper one for transfer -'[•1 

Cr 504 (Pat)] 

108. (20) The fact that the Magistrate had prc\io'i»b 
dealt witlithc dispute in an informal mannera* 
a private arbitrator, — 18 C J. 150. 

109. (21) IVlierc tin? Magistrate has issiitd an order 
contrary lo law and so contrary that it was "en 
calculated to create ii rc.asonablo apprehension 
in the mind' of the accused that the Jlagistrat® 
was biassed against him — 23 0 49^ 20 C S5< 
S<-i Sojcaiit t Dulc (1S77)2«J. B D.5.iS(567) 

110. (22) Where the Magistrate had been nctin? 
information got out of Court nnd that he permitiea 
rumours lolating to the accused in a ponuui,.’ 
c.ifo before him to reacli him out of Coortsau 
allowed his mind to be inllucnced bysucli runio®rs 
—19 A 64 

111. (23) Wliore it apjiearcd th.it the Mauistnte haJ 
made pnrato ^.■nqulrle8 from persons who were 
likely to ligiire later on as witnesses intliaca*'> 
the High Conrt directed a transfer of 

from tlic hie of that Magistrate under b 62(itr 
P C-.17 C N 12tS. 

112. (,*0 Wlicro .It tho close of the eximin ilion of » 
defence witness, tho Jlngistratc a'kcd liiniif*’ 
two accused Jiad becu clinllined m any badma* 
ease. It appeared that lio asked tlio question "” 
the assurani.e of the Police peshi clerk attaerr 
to the Court ifefd— that tlio question .iskcd 

III tJic highest degree improper and the Magistrate 
conduct w.as ii sufheient ground for an niiprehc* 
aioo that a fair .and iinpirtial trial will not 
held— 12 A J .10 

113. (25) IVhero the proceedings were initiated unilr^ 

tho orders of tlio District Magistrate and haviOr 

alxo regard to tho fact that one of the iraporta” 
witnesses fur the prosecutioti is a Depntj' J'®?' . 
trate attached to the District, the cise 
the j'otitioncr was transferred to another Dislnf 
— 1 O J 271 

114. (20) In a c.iso where a Magistrate niadoaloe'.f 

inspection for the purpose of explaining 
donee that was given before him but j 

make a note of what he h.id seen, the High 
ordcrtled the c.ise to lie transferred to 
Jlagistrate for trial —3 Pat U’. 2G1 iSeeSlC.dW. 
IH J[ 2C3 . 5ce No. 133 beiou. 

116. (27) Th.U the trying Jlagistrato atopH 

cross-examination of tho complainant In the w 
because in Ins view the complamant haci cv 
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fiillj Pross.c\aji>iucd for an liour.—SO Cr. S59 
(fat) ; 1*0 Cr. 56G (Pat) 

IIQ. (2S) The refusal by a Magistrate to permit the 
cross-examination of the prosecution sxitncsscs 
after all of them have been examined-in-chief, 
the cancellation of bail-bonds of an acensed 
person made after an application for stay of 
proceedings ponding an application for tnnsfer 
of the c.sse, and the refusal to furnish the accused 
with copies, of depositions of witnesses for the 
prosecution, arc good grounds for directing a 
transfer of the case — [21 Cr. G30 (Pat) & C N. 
no). Sfc'i C. J. 210.] 

117. (29) AVhcrc the District Magistrate acting on a 
verbal statement made to bira in his Ohambers, 
has (he accused forthiiith arrested, although the 
offeme ii one in which a summons only should 
issue in the first instance — 21 Cr 795 (Pal) • See 
8C N* 389 lb C. 217 UC X. ccxlvi 

118. (10) Where there is somo degree of association 

between tho Magistrate anil one or other of the 
wirtios to a case as, for instance, where a parly 
las a Imancial hold on the Magistrate, the case 
ought not to he tried by that Magistrate— 21 Cr 
813 (Pat). I 

110. (dl) Tho fact that a Magistrate exhibits haste 
in recording tlic statement of an accused )>ereon 
before ull the evidence for the prosecution is ' 
concluded, is sulhcient to create an apprehension i 
In tho mind of the iiccu8e<l that he will not have j 
n fair trial and to entitle him to n trnosfer of [ 
tho case to some other Magistrate | 22 Cr. 88 (A ) 

120. (12) Where a District Magistrate admitted in Ins | 
reply to an upplication for transfer of u case I 


that ho has taken a keen personal interest in the 
case and was satished of the applicant’s guilt, 
heW there was sulTicicnt ground for transfer.— 
32 A. C62. 

121. (33) The fact that a prosecution witness was a 
relation of the Magistrate and was interested in 
the case, was held to be a sufRcicnt ground for 
transfer — 13 0 N. 1, 

122. (34) MTicrc the prosecution was by Calcutta 
Corjiomtion under Bengal Act IV of 187G 
(License) and tlic trial was being held bi a 
servant of the Corporation as Justice of the 
licace — 7 C. 322 

1 3. (35) The fact th.it the opposite party has engaged 
all the lawvers available at tbc place — 7 A. J. 
(S N ) SO 

124. (3C) Where the trj ing Magistrate refused an 
application bi the accused (;Hird(iii<i»lii» ladies of 


C -N. 124*; 

126. (J7) Where a Pegsioiis Judge in his explanation 
to tho High Court made remarks shewing that 
he had taken a xery strong vimv of tho eo«o 
against the accused, and that he had in a great 
measure formed a »iry strung opinion of liis 
guilt, iind also 111 new 01 tho fact that it miglit 
be dcBirabla to examine tho Judge ns a witness nt 
tho trial, tho High Court transferred the case,— 
3 G K. cclsxviit 


VII. GROUNDS FOR TRANSFER-WHAT ARE NOT SUFFICIENT. 


I 120. (1) ]lcru>a1 tu gniut postjiuiienicut of case under 
8 520, c1 8, whore tho njipbc.ition has been 
delay e»l for no.irly two nionths after the hemng 
Ins commefieid — IS 42 

127. (2) Oonieuicntc of parties and witnesses wlitrc 
tho nicu^cd arc tliimselveH m custody and bavi 
not disilosc*! the names of ihcir witnesses - 
4 S 42 

128. (1) Hie mere p‘i««ibility nr prob ibility that diHicult 
nuestions, whither of law or of fact wiU nn-M? — 
15 W It (19 1 Per 7 11 H n.17 (fi39) [Bnt Srr 
S. 520 (1) (b) Cr P C ) 

129. (1) The mire f.iel that the M igistratc of a District 
■ S III his exp ic’ty as Colloctor, concertird id the 
rniiixu'ement of an xstatc held by the Court of 
Ward'., IS no ground for a transfer from tbit 
district of a case bnuight by a servant of tbe 
c«t.Tt.- —28 0 2*17 

130. (■>) Tie mere fact that the MBcistretc of tli* 
District IS. in his caiiaeity as Collector, coneerned 
HI the mmsgemciit of the Rij Kstxte is no j 
groQiid for asking (or a transfer of the ca»e from 
the Court of a sobonlinate Magistrate is tbat 
District — 2s C VJT. 

131. (G) The mere fact that in another ca«e, on other 

evidrnoe the Judre mxs have come to a poxti- , 
cular cenelosion.— 30 C. ‘.Kl t . Srr 1 C. X. 420. . 


132. (7) That tbo Migistrate in unother erimin.il casu 
iirising out (if tlic sime ti.iii«aetioii, had cxprcsbcd 
decided opiDiuiis nut utily on the facts but as to 
(he credibility of eertiiiu witnesses 18 37 

133. (8) The fact tli.it tlic Magi«trat(‘ hus personally 

inspected the lixnlity to test tin correctness of 
evidenci and ha.s been m.ide n witness docs not 
disqualify hiTii fruiii Irving tho c.a«c 13 I* U. 
ItiOl »or lU 302 21 C 920 .57 C 310- 

12 C N 74S I'J M 2U5 Sc-Xolltutvie 

134. ('>) The mere fact tliut u ilagixtrntc in wlioso 
Court a criminal cuac is iK'uibog, is or may bo 
vummoned as a witness for the defence, is not 
Itself a reasou for the transfer of the case from 
tho Court of such Magistrate— (*97) A. X. 17 
I9Cr.(U2(C) '•cc.VoteKo 101 a5oie, 

135 (10) The mere circamstanee that the complainant 
IS a pnvate servant of the trying Magistrate 
9B 172 fll)2M .V. (Jour) no 

136. (11) The fact that the Sessions Judge, who as 
Distnet Ju'lge directed prosecution of the appb. 
cants, svoa to try the latter on being committed 
to the 8ea»ions Court. (’87) A. K 13'* 

137. (12) The mere fact that the Judge who was to try 
the case of forgery or perjury had formed an 
opinion that the doenment loi* been forg»d or 
perjury conmiited. 5 M. 1! 212. 
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138* (13) Thti incio fact tli.it the complainant is a 
man of importance at the place where the trial 
is taking place. Rat 474 

139. (14) ^Vhere the Mapistrate has acted hoHadtle 
from a mistaken new of the law in refnsing to 
give the accused an opportunitr to cross- 
examine the prosecution witnesses before the 
charge is framed 8 C N. 838. 

140. (16) The fact that out of the two cross-cases, pend- 
injr before the Court, the Court on the trial of 
one of them bad expressed opinions rather nnfa- 
vour.ahle to the accused m the other case. 3.8 

C8J co}, 1 >a .’■> S 204 • .80 M 233 

141. (10) IVhen a case is triable by a Court of Sessions, 
the fact that the Magistrate holding the enqum 
expresses strong nows against a party or that the 
Magistrate is going to be produced as a witness 
IS not a good ground for transfer 11 A J 741. 

142. (17) The fact that the Magistrate is a friend of 
.1 remote relative of the complainant is not jx*/ 
ground for transfernng the case to unntlicr 
4P IV 1012 

143. (I7A) The mere fact that one ot the Bench 
Magistrates is a tnend of the accused and that it 
would be better if the case was tried by a 
Magistrate unacquainted with the parties. — 
10 S J. 400 

144. (18) The mere f.ict that tlie Magistrate increases 
the amount of bail 

Kote. — A Magistrate is justitnxl in increasing 
the amount of bail, if by turther ptocceding, the 
OHSO turn up to tie moie serious than was imagin- 
ed at first. — i 1‘ W 191- 

145. (19) The transfer of acrniniiai c.isc slioold not be 
necessarily ordered simply because an accnse<l 
person thinks that he will not got an impartial 
tii.il The real question is whether on the facts 
disclosed in the .ipplicatioii there aiises o reason- 
able inference that tlic Magistrate may be 
lirejiidiccd .against tho accused willingly or un- 
willingly— U Or (lCf>(.S) 

146. (I’O) The fact tlmt the M.^gistiato does not possess 
the amount of scholarship in Teingu and Sanskrit 
ns would enable him to emrectly nniler^tancl the 
book, in respect of which the complaint has been 
made— (’11)2 M N 50 

147. (21) Where the Jlagisti-.ite lo the previous tiial i 
had remarked in his judgment . — "llierc is ample 
crideucc on the record to show that the tno 
accused and their four companions (meaning the 
applicants who weio absconding when the 
previous trial took place) took the girl to the 
complainant’s house and rejirescnteil her ns n 
llrahmin, and after taking Rs. 100 from the 
complainant married her to his koii” hcM that 


tho incident did not indic-atc auj real lias in lie 
mind of the Jlagisf rate and there was no reasun lo 
think tint the Jiagistratc would be prcindiccd tv 
Ins conclusions in the former case.— 12 -A J 33 
148. (22) It is not a sullicient ground for transfer tlat 
the case is c.snsing considerable excitemeat m 
the District and most of tiie inhajiitanfs had their 
eympatliies enlisled on one side or the ether — 
36 A. 239: 0 0 491. 


149, ('23) It IS not a valid ground of transfer that the 
Sessions Judge on appeal, after setting aside the 
eonvictimi, directed the committal of theapph 
cants to liis court on graver charges— 15 Cr. 367(A) 
160. (21) Tlic Crimin.xl Procedure Code does not 
authorize M.agisfratcs to give compcusation, 
svhcnoier they mav think proper, by way of 
costs for adjournments, and the passing of snei 
an Older against a party does not disclose aav 
prejudice on the part of the Magistrate and is 
not a valid ground for the transfer of the case 
to another Magistrate --2 Pat W 21S. 


151, (25) That the trying Magistrate has committed 


_j error of judgment in admitting a mass o 
inelevant evidence or that he has refused to 


allow the accused confidential police papers - 
Cr 609 (Pat) 

152. (26) The fact tlmt a Magistrate bj his ettitiida 
shows that be is displeased with an accused periM 
IS not a sufficient ground for transferring llis 
case— 2J Cr 809 (.k). 

163 (27) The mere fact that a Magistrate, in wboM 
Court ft case is ponding trial, is, m Ins eseentiw 
capacity subordinate to tho District MsghI*'*''’ 
who has taken a strong riow with regard to I*'® 
meiits of the case, is by itself, not a sulfieicm 
gionnd for transferring the c.iae, under See 530 

of tho Or. P 0, to eome other Magistrate out 

side the District— 22 Cr. 237 (Pat) 

154. (2S) Where the irrcgnlanties committed bi 

Judge are due to errors of judgment— fj" 
allowing a prosecution witness to bo examined m 
chief by the Public Prosecutor after he had beu^ 
cross. examined by tho defence, and empanelUUr 
of assessors in spito of their being challenged tj 
the accused, the High Court in the nbseDce« 
Anything to establish pjejtid'tcc m the niindj, 
tlic Judge will not transfer tho case .— 22 Cr 2i- 

(P-**) . . 

156. (29) The fact that the Sessions Judge as ^listri'- 
Judge g.ivo sanction to the prosecution of tt 
ni>l»oli.mt under S 193 I P. 0 is not a stjSicie®’ 
ground for transfeiriUK an appeal agamst is 
conviction of the appellant pending in liis 
some other Court — 15 B. U. 104 6 C 4(9 

ICC 760 (F. B.) 27 C.462! 212: 

14 A 354 IR B 380 Com IC 0. 121. 


VIII. TRANSFER OF CASES BEFORE 

156. Quao-* ••-'•••- 
Preside 

Court?— 40 .li. J II... »ui .^c■e iu li jLjyi. 

167. Where the Froaldoncy Magistrate 
omitted to record a eumtnary of tho 


PRESIDENCY MAGISTRATES. 

evidence m a cuse m whicl. ho slioiild bo'C 
exercised his discretion and recorded tlio endenfr- 
committed several irregularities and had i::? 
up his mind on merit.i, tho Uigli Court in orderiDj 
II retrial transferred it to nnother Mflgislf”*® 

JO B. It 201. 
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26 J MiscEixiNFors. 

158. On goneral principles it i? moat natural l Chief rresillencT MHKistrntc to tlmt of any other 

and desirable that the High Court should po«*<ess Presidency Magistrate. [The latter Court being 

the power of transferring a ease from the file of a I of equal jurisdiction]. — (’ll) 2 M. X. 50. 

IX. MISCELLANEOUS. 


(1) Trial of offettce rommitlcd in liatlirn}/ 
lamln situate in Jhind Xative State. 

159. Under Government of India Not Xo rtlS-IR, 
dated iTth March 1913, the Deputy Commissioner 
of Rhotak has power to take cognizance of an 
offence committed on Railway lands situate in 
the Jhind Native State The Chief Court of 
Punjab therefore has power to transfer, under 
S 52G, such a case for trial by any Court in the 
Province. — 30 P R, 1917 

(3) Special .Jurisdiction of the 
ITifih Courts. 

160. (1) Madras High Court— has jurisdiction to 
transfer eases from the file of the District Magis- 
trate and Civil and Sessions Judge of BaNjalorc, 
as those Courts are subordinate to the High Court 
within the meaning of S -WG Or. P C — 9 M 350 

161. (2) Sombay High Court— has the power m 
the CISC of A Europcao British Sabject, of trans- 
ferring A case from the Cantonment Magistmfe 
At SeruTiderabnrl to itself or to any Criminal Court 
of equal or superior jurisdiction —9 D 3J3 

IfOtO. It has been held that by virtue of statute 
2S and 29 Vie 0 15 and Xotificalion 179 J of 
23nl Reptember 1R7-1, the High Court of Boml>ay 
has power to transfer a case against a European 
British Subject from the Court of the District 
Magistrate and Rupenntendent, Resideoev Bazars 
Hyderabad (Deccan) to itielf. In 10 B 274 it 
was held that a case pending in the file of the 
Resident at Aden who is er-njicie Sessions Jodge 
for Penm [ Sf* Bombay Government Xot Xo 
fi21 of 1895] can bn transferred by the High Court 
to n Court of competent junsdietion 

(!t) Transfer of a Sessions Case from a 
•Tiirjt to a yon^iTiirtf District, 

162. The words “by Jury in any District, when so 
ordered by notifipntion duly .saued under S 2C1 
Cr. P. C mean that the trial of the offence ehaJ) 
be by Jury in any District, and not that the trial 
shall bo bv Jury of offences committed in any 
Di'tnet There is therefore nothing to prevent 
the transfer of a Sessions case under R 5J(5 (d.) 
from a Jnrv to a non Jury District 10 R '»t 
[8 C J 59 j: ] 

(4) I'ofvcr of stiiffte .Judqc to transfer, 

163. A Single Judge of the High Court sitting on the 
onginsl side, has the power to transfer a cnminsl 
ease from the file of a Presidencv Msgislrat" — 
2 C 278 9 C W7 Sec 2 C 


[Hote. — The High Court has the power to transfer 
a criminal case from the file of one Presidenev 

...... .. r- .... „ 

* 52d 


(it) Transfer under the Letters 2'atent. 

164. The High Court's power of transfer of appeals 
under S. 29, Letters Patent, is not restricted to 
transfer of appeals to Courts subordinato to itself, 
but extends also to their transfer for trial before 
itself This power lias not been taken away by S. 
ikloftlieCr P Code and it is evpresslv provided 
by R 526 Cr. P C 1882—6 M 32- .Cec 1 B L 
(G C)15. 

(ti) I'inatiti/ of order passed ht/ Divisional 
Dench, 

165. Refusal to transfer.— Wheio a Bench of the 
High Court refused to transfer b criminal case 
from the Session Court of one district to that of 
another District and did not allow the affidavit 
filed ID support of the application to be read, thn 
legality of the order cannot be questioned by the 
Chief Justice — 8 C G3 

(7) Cononltinents transferred eannot 
he quashed, 

166. The HighTCourt transferred a case from one 
Sessions Division to another Tho Sessions 
Judge of the latter place, purporting to act under 
subs (2) of S. 532 ib/iw, quashed the commitment 
and directed a further enquiry to he made by the 
District tfagistrate of the former division or 
by any Mncistmte Subordinate to him . held, the 
Session Judge had no power to quash the com- 
mitment or direct an enqutrv by the District 
Magistmte of another Sessions Division^Cr Rey. 
Csse Xo 42 of 1901 (M) 

f.V> false and srandatous alieqatiofis in 
tra$isfer petition not prirlietjed. 

167- The English Cummon Low docirtne of absolute 
privilege has no appliolina to the Indian mrfuit.l 
rtstementa made in bod faith are not protectcil. 
Therefore a defamatory itotemcnt made in bad 
f-ith in an application for the tronifer of a rase 
Knot privileged —40 0 433 [14 U' R 27 23 C 
8C7 5C X yo P.eliedoB) 5cc 36 M 21G (P.B.) , 
rWP L. 1912 BstSffiOC 411 <Xote) = 17 O .V 
419 23 M J 39 (F.B) 38C8SO. n/«o 17 tV 

i: 283 (Ctv) 32 C 756 27 C 26* 1.5 C S'H ■ 

37 M no 
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TRANSFtrw BY DmRICT OR SCBBIVISIONAL JHGISTRATB. 


[Sec 


527- (0 Governor General in Council may, by notification in tlie Gazette of India, 

. „ direct tbe transfer of any particular criminal case or appeal 
Power of Governor General in Conn- n" n 

cil to transfer criminal cases anti from one 'High Court to niiotlier High Court, or from any 
appeals Criminal Court snhordinate to one Higli Court to any otlier 

Criminal Court of equal or superior jnrisdiction snhordinate to anotlier High Court, wlieneaer it 
appears to him that sncli transfer will promote the ends of jnstice, or tend to tlie general rnnve- 
nicnce of parties or witnesses 

(2) The Court to which such case or appeal is transferred shall deal with the ssiae 
as if it bad been originally instituted in, or presented to, such Court. 


amenthuf'nt to thv sertioti , — In snb-secti<m (/) of sootion 527 of the 
word “criminal,” where it occurs before the word “ense,” alcall be omitted 


jid Oo'le, tliP 


ITotos. 

1. Scope of the section. — The onlj person who I 
has any jnnsdiction tn pass oidcra binding on 
different Itiffh Courts, is the Governor Ooneral 
m Council under S 527 Cr P. C. Tho Corledoes 
not intend to vest in any High Conrt powers 
which arc, on the fice of them, infroctoons or 
mishtlead to conft'iot with another High Court — 

Pe» XupifrJ. in 40 M 39o But See 4* O I'G 

cr. B.) 

CNote.— The point arose m connection with S Iftl 
Cr P C niul It was decided that the Iligh Court 
could not under that section exercise the powers 


vestM m the fiovemor General in Council muiw 
S 1S3. 

2. Ss. 185 and 527 compared.— The 

under S 527 is nn executive order uhich mV 
be made without opportunity afforuen to 
nccosed to be heard. In the second place, 8. <i.i 
contemplates nn order for transfer and recourw 
mas’ possibly bo had thereto, if an older mj 
by one High Court under 8. 185 is disreRore® 
by another High Court The two sertions 
therefore cntirelv different scopes— Prr 
J in 44 C 4?*', (F.B.) 


528 (f) Any' Chief Presidency Magistrate, District Magjstrato or Snh.dlvisional Mfljistriite 
n.ilriot or Snh-Jiri.iooiil Mofciitrolo may willidmw any we from, nr recall any rase wliirli he he* 
may withdraw or refer cases made over to, any Magistrate suliordinale to him, and 

inquire into nr try snoh case himself, or refer it for inquiry or trial to any’ otlier such Magistrate 
eompetent to inquire into nr try the .same. . 

(2) The Local Government may authorize the District Magistrate to withdraw fiom any 
Power to authorize District Magis- ^fagistrate .suhoixlinale to liim either such classes of cases as he 

Imtc to withdraw classes of cases thmlcs proper, or particular classes of cases. 

( 3 ) A ^lagistrate making nn order under this section sliall reconl In wilting hi» reason' 

fur making the same. 

{4) Tlie head of a aillage under Sfiidras Regulation TV. of ISJl is a Magistrate for the 
purposes of this section a 

l‘ro]iO'>C(l filiK’lKlmt’Jit to the secfiov.^la section 628 of tho said Code— 

(q After sob-scction (2), the following enb-section sliull be inserted, namely 
“(3n)*Any Chief Piesidcncy MagistTutc or District Magistrate may, by general or special order, empower suI 
Magistrate subordinate to him— 

(«) to transfer for cijfiuiry or trial »ny case of which he, or nny Magistriite subordimte to such Chief 

Presidency Mngistmte or District Magistrate, ns tbe case may be, has taken cognizance, cr in uluch iin'j p>eef<>d(«»' 

nre pcndinj Irfore him, to nny other such Magistrate competent to laciuire into or try tho same, and 

(t) to withdraw nny esse from, or recall any case made over to .any Magistrate subordinate to such Chief 

Presidency Mngiilmfc or District Magistrate, and to inquire into or tiy such enso himself: 

Provided that no Magistrate other than n Magistrato of the first class shall be empowered by the District 
Magistrate to tranifer, withdraw or recall case* under this •ab-section." 



TR\VS»EIl BY niSTRICT OR SUBDIVKIOVaT. MAOmRATE. 


925 


528 ] 


(lO For sub.sMtion (i) the followincr *nb.*pelion ehill be ■n1rftitntpil, namely — 

“(i) The hold of n rillipe tindor Madras Uesnhtion \f of ISIfi or XIadras Kosulation IV of 1821 is a 
Ma?i«trate for the p«rr>o«e« of thi« «ectioii " 


ARRANGEMENT OP NOTES. 


8. 328=S 4t la«t pam, R 47 rnra 1 and S 4S (1S72)^S 3G (IRGl) 


I. Application of the section. ^ 

II. Stage at which the transfer can bo , 
made. 

III. Procedure. ' 


IV, Powers of the District and sub-divi* 
aional Magistrate. 

V. Change in the Law. 

VI. Misoollaneous, 


I. APPLICATION OF THE SECTION. 


I. SCOpO. — The powers oonferred by S 523 Cr P C 
are xery wide and undchned, tliO seetion merely 
reqnirinjf the District Jlasristrato maVmsf «n order 
of transfer to record his reasons, but >t is not 

■ intended that they should be eTerci«ed w itbout duo 
discretion ond really good reasons, which m the 
interests of the administration of jnstiec demand 
a transfer — IP L 1901 

2. Section applies only to cases actually 
• pending.— It is doubtful, whether the District 

JIagisfrate can by general proceeding, direct the 
transfer of cases, which hare no existence, and 
which are not pending before any of his subordi- 
nates.—! A G 24 

8. Cantonment Magistrates are subordinate to 
the District Magistrate within the meaning of 
B. 628 Or P'C («e« See 7 Act XIII of 18S9) —Rat 
849. 

4. Magistrate authorised under S. 328 to 

transfer a case is competent to withdraw it to 
his own file— 9 Cr 310 

5. S. 528 with reference to proceedings 

under S. 107 Cr. P. C. — S 528 does not 
empower the District Magistrate in a case oeder 
S 107 to make oxer the initiation of proceedings 
to a Magistrate who has no local jurisdiction 
oxer the matter — il M. 246 (’16) M. N 751 

See 13 C N. 5S0 31 C 350 24 A 151 

6. Procsedmgs under Chapter XIL— A 

proceeding under S 145 of the Code is a criminal 
case and a Magistrate has power to transfer it 
under Ss. 192 and 528 of the Code— 26 M 18R 
3 0 3. 014 23 C 893 10 C N. 1095 11 O O 

61 • See 28 C. 709 31 C 350 5 C N. 680 

Con. 25 B. 179 

7. Proceedings under Chapter VITI. — A 
District Magistrate has j'uri*diction to / ansfer 
a case nnder S 110 Cr V. C of which he lias 
taken cognizance to subordinate Magistrate 
[35 C 243 • See 37 C. 91 (100)] A District 
Magistrate under S 47(=S 52S) has power to 
transfer a case falling under S 107 Or. P, C. 
[See 8 C. 851- See 31 C 350: 24 A 151 • 1 S 2] 

8. Proceedings under S. 488 Cr. P. C.— A 
District Magistrate under the xery general terms 
of snbs (1) has jurisdiction to transfer to bis own 

, Court proceedings nnder S 483 pending before a 
subordinate Jfagistmte —5 P. R 190> 


9. Case under the Csttio Trespass Act — 
A District Magistrate has jurisdiction after a 
complaint, nnder S 20 of the Cattle Trespass 
Act, bad been entertained by a duly authorised 
Magistrate, to transfer the same to any suburdmate 
, Magistrate — .34 C 026 

10. (1) Nature of proceedings taken under 
S. SSO after transfer.— Where the District 
Magistrate transferred the case to bis own 
file under S 52S and proceeded to deal with it 
under S 350 Cr P 0 , the proceeding before him 
was a jndicial proceeding within the meaning 
of S 470 —31 C N 755 

11. ( 2 ) S. 850 Cr. P. C. is not limited to cases 
in which Magistrates succeed each other in their 
ofllces but applies also to cases transferred from 
the file of one Magistrate to that of another 
Magistrate nnder B 528 Cr. P 0. — 36A. 316* 

32 M 218 35 0 457 12 A J. 467 t See 18 W R 
40 4 W R 3 CoTi (’89) A N. 130 s 6 0 0. 192 

33 C CIS 12 0 N 140 

12 . S. 528 does not apply to proceedings 
submitted under S. 349.— S 528 Or P C. 
has no application to proceedings submitted to 
a Sub-dmsional Magistrate by a second class 
Magistrate under S 349 Cr P. C. — 38 B. 719 
But See 2 Weir.^690 

Note ro«<i-rt. Power to retransfer. — 

. Where the Taluq Magistrate conxicted the accused 
and submitted the record to the Head Assistant 
Magistrate, in order that heaxier sentence might 
be imposed, AeM that the District Magistrate 
was competent to retransfer the case from the 
Head Assistant Magistrate to another Magistrate. 
— 2 Weir 690 (Ohandia). 

13. Duty of the Magistrate.— Although a 
District Magistrate has xery wide powers of 
transfer conferred upon him by 8. 62S Cr. P. C. 
he mast, in the exercise of thee powers act 
in a judicial manner and not capneionsly or 
arbitrarily — 20 Cr. 403 (Fat). 

14. Personal allegations against a trying 
Magistrate — When personal allegations are 
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STAP.E AT TVniCH THE TRANSFEE C4N HE JIADE. 


[Sec. 


15. Transfer of a case remanded by the | 
Sessions Judge for further enquiry. — I 

The District Jfn^istrate has no jurisdiction to 
transfer a ca«c from the file of a enbordinatc 
Magistrate to horn it has been remanded by the 
Sessions Judge for further en*iniry and less so, 
if he pires no notice to the other side —8 C. J. 
241 lie. N. 316 

16. Complaints.-— The term “case” has not been 
defined m the Oriroinal Procedure Code but read, 
ing together Ss 102(1), 190(1) (a) and proviso (c) 
to S 200 it IS clear th.at it includes a proceeding 
upon a complaint as soon as the complaint has 
been received by the Magistrate nho takes coirntr- 
nnee of the offences complained of — 7 N. 97 

17. Order for transfer must bo founded on 
substantial reasons. 

(1) An order for a transfer nf a criminal case “for 
the ends of justice” in which «o »ea*on« re- 
eoirfed, IS on the face of it m conflict with S. 52S(3) 
Cr P C —16 Cr 626(M) Sat .lOO 13 P. R I6<W. 

18 (2) The mere omission to record reasons as re- 
quired by S 528(3) does not necessarily invalidnlc 
the subsequent proceedings— 7 X 97 34 C 918. 
2% A 421 14 0 V 190 3 P R. 1910: 9 Cr. 

810(M) 

[Ifote.— In such n ca«e the superior Conrt will call 
for reasons —3 P R 1910] 

Ot'oiinds on vhirli <t case wj«jf or moif 
not he tran^fferretJ. 

19. (1) A case may rightli be transferred on the 
ground that the dispatc involves tbcrigbttoa 
building (between Mahomedans and fTindas) and 
should be tried by a European Magistrate— 127 
P L 1915 

20. (2) Delay In disposing of tho case is not a ground 

for taking action tinder S. 524 of the Cr. P. C 


and that if the District Magistrate tbonght there 
was delay, he should have asked the Sobordmate 
Jiagistmte to espcilite the trial.— (191*') Pat"? 

21. (3) The opinion cxprea«ed by the Magi'lratem* 

previous case in which the accused was tried sad 
convicted on a separate and distinct charge u, 
in itself, no ground for the transfer of the cs'e — 
4 Pat W, 21 

22. (4) The fact that a Magistrate before whom a ca'e 
is pending is the Treasury Officer and has very 
little time at Jus disposal, owing to hia duties >s 
a Treasury Officer, is not a sufficient reason (or 
directing a transfer of n ca»e from his Court.— 
20 Cr. 402 (Pat). 

23. (.>) Where the District Magistrate, transferred^ 


ground was no ground at all and the 
no force as there was no regular L 

Simply a statement not dnly verified and there 
was DO statement as to the time when t 
request was made.— 2 Weir 68C 


local 


24. (C) Where a Magistrate in the course of 

investigation, collects evidence and acquires 
large amount of infornstion, which, consideti , 
the natnre of the proceedings, he had to . 


ue naiore oi me proceedings, ne . 

n arriving at a judicial determination but w 


he could not legally use for that 

case ought to be transferred to sowe other M*f ' 


trato even if the Magistrate tenders himself 
witness in the trial and allows the 
cross-examine him —21 0. 920 • 20 W. R. lo 


11. STAGE AT WHfCH THE TRANSFER CAN BE MADE. 


25. Supplementary trial. — Where one of several 
pcr«ous scut up for tnal cm a charge of rioting 
had been convicted but the Magistrate had re. 
fused to issue process against the others— held— 
that the District Singistrate had jansdiction 
under S 628 Cr P. C to withdraw the caso to 
his own file and issue warrants —5 C N -tSS 

26. During trial. — A District Magistrate should 

not withdraw to his file n case which was being 
tried bv a Deputy Magistrate who was about to 
frame charges and dismiss it lie abontd le.ivo 
the case to be disposed of hy the latter. — 30 0 
C93 (SI) A N 53 2 Weir 631 

t77otO.— It IS not competent toaDistriotMagislmtc 
to transfer a case under S 52S Cr, P O. on the 
ground tiint no offence was made out against the 
accused and that no charge ronid l>c framed ns 
they wore protected hy tiio wamnt [30 O C93J 
or that the case was not under K. SOO hot under 
S 5011 P. 0 and ought to he tried aummarily 
r (IPIS) Pat ”S]. The case most l,e left to the 
discretion of tho trying Mngiitnie and it svas the 
latter who sras to determine whether the otTonce 
ehargo was made nut.] 


27. After • ” • ■ ' 

record. , 

Taluq 

submittc I 

to the Head Assistant Magistr.ite for cnbaneetnei- 

of aentence 

The District Jiiagistrate transferred the case to t|i‘ 
Joint Magistrate — Uelit — that the 
District Magistrate was not irregular. — 2 Weir 
Bat See 38 B 719 

28. Can a complaint bo transferred 

docistoa to issue process r— A ihf 

Magistrate can upon tho application O' 
accused person, Mtthdraw a compl(»n* 
subordinate Slogistrate and refer it to such 
Magistrate even before a decision to issuo^prar 
ngainst the accused hns been reached— •« A- ' 

But Sec 4 N 61. 


2D. Transfer should not be made after cn- 
of tho prosecution case. — Where the tran- 

was mailo after all the witnesses for the 
tion hid been examined, the order was a**! • 
inf. M.T. 14, 


ts KOTICK to OtrOtlTE SIDK Mct.SSAItY ? 


027 


S2S ] 


30. Transfer should not bo when tho Magis- 
trate is about to rommitc— "'I'cn' r wriMn 
number of witnesses Lad been examined by tlic 
Mnpistrato and the ease had reached n staRO when 
a\l that remained to bo done was either to tbs' 
charpe or commit tho accused to tho Seaaions— he/d 
thatn transfer at that atape could not properly 
he made-— 2 Weir C^l (rntena) 

Dl. Power to call for proceedings at any 


stage. — Tlic Mnpistrnto of tho District has 
nuthurity to t.ill up to his own Court any criminal 


jurisdiction of his Magistracy, ho wonid not 
merely be competent but bound to refuse to 
proceed further with tho case. — 2% W. K. 4. 


III. PROCEDURE. 


32. Transfer at tho request of trying Magts- 
trato.— When n case, was in effect transferred 
at the request of the trying Magistrate, and 
not on the application of a party no notice is 
necessary. — 24 M. 317 

33. After transfer. — The District Magistrate after 
withdrawing a case from tho file of a subordinato 
Magistrate must proceed d< noio. The omission 
to do so is an illegality which can bo cured by 

the consent of tho 0*^ 8 ®37 Cr P. 0 — 

C O. C 102. 12 C N. 140. 33 C.Cty. 24W.lt 
52. 63i 14 A. 340. 12 A COi ('69) A. K. 130: 

2 Weir 152, OOOi Con 32 M. 218 . 35 0 457- 
12 A J 407. 

[I7ot6.~But when tho accnscil do not object to the 
Magistrate’s acting on the cWdencc recorded 
before the transfer, the High Court will not 
interfere.— 14 W It 3] 

Is notice to the opposite side necessary? 

34. (1) The section does cot make any express proxi. 
Sion for notice but the Courts generally agree that 
“though the section does not expressly require n 
notice to be giren to the other side, on general 
principles when one party makes an application 
for transfer, the other party is entitled to a notice 
before an order of transfer i« made ’’ — 8 C 393 

7 0. N. 114 27 B 279 22 U 549 1 II K 347 
5 B R. 28 Rat 474 590 877 (’81) A S 53 
3 A 749 14 0 1’ 190 28 P R 1902 3 P R 
1910 22 Cr 199 (M) 8 M T 222 See GMT 
14i 2B R 342 Rat 460 65> 7 N 07 3 X 50 

8 0 J. 241 2WeirG91 2 Weir 692 1 L 0 13-9 
(•97) U n 392 ■ But See 5 S 190 28 A 421 
21B. R 270- 6 B R 856 (’01) D H l-q,13()r.) 

35. (2) It is highly inexpedient to transfer a rase from 

one Mag\stTatc to another after the prosocntion 
had closed its case and the defence is to bo 
begun without giring notice to the complainant 
or recording reasons — Rat 590 21 0 R 276 
Sfc5 S. 190 6 M T. 14 

36. (1) “It may be, as contended by tbo Public 
Prosecutor, that the law entitles the complainant 
to no notice, when a Magistrate proposes to act 
under S 528 Cr P C. .\t the same time, it is 
olmoiis that when the complainant has obtained 
an order of transfer from a competent Magistrate 
who wado that onler after bearing both tho 
parties, a ifaji'fi’nte o/ lapertor janidieffm •hould 
lu'f conerl /he order on<l rrfro'K/rr the case to the 
original Magistrate irifAouf heanny the eomplainani 
in support of the oriler of transfer winch he had 
obtained "—Per Rali.m J. in 22 Cr. 199 (M ). 


37. (•) When the District Magistrate eno motii trans- 
fers u case, no notice to tho accused is ncccss.ary.— 
3 1' R llllO. See 24 M 317 22 B. 549 : 23 P, R, 
1902. 


38. (*>) Where a District Magistrate withdrew a case 
without notice and no further proceedings had 
been taken by him, tho High Court refused to 
interfere in revision, as it was still open to the 
District Magistrato to consider any objection 
made to him —20 C 513 

3d. (C) When a case is transferred to another Magis- 
trate, notice of transfer should bo given to the 
complainant as well as to tho accused— 3 0. N. 
cclxixv. 

40. Effect of omission to state roasons for 
transfer only an irrogulanty.— Sec Koto 
Ko. 18 abeie. 

41. Complaints against police ofnoers.—By 
virtue of Uovcnimcnt order, tho District Magis- 
trate*, have been directed to withdraw all cases 
in which complaints had been made against a 
police ofheer In such cases no notice to tho 
complainant is necessary. 28 A. 421 

42. Opportunity to the trying Magxstrato.— 
In the matter of a transfer application, it there 
be any allegation against the trying Magistrate, 
opportunity sliould be given to him to answer 
them ^ 0 R 28 


43. Transfer of tho case— moaning.— A transfer 
of the case mpuns the transfer of the whole case 
.After transfensiiR a case, a Magistrate ceased to 
cxeici'c any jurisdiction aud had no power to 
issue warrants which tho Magistrate to whom 
the ease was transferred had refused — 32 C 782 : 
12 W R 53 3 11 L (ippx) cli .9ee 27 0 079* 

3 C N 490 30 C 499 • 4 C K. 242 3 0 J. 87. 

Note. — When a cssc has been transferred to a 
Blagistiatc after the issue of rrocoss to tho 
oucused, tho Magistrate to whom it is transferred, 
cannot dismiss the ease under S 203 — 19 W R 28. 


1%. ixolo per coiiira.~ln 39 C 119, a Police 
Sub Inspector filed a complaint to a Sabdivisional 
Magistrate under S 399 I P C Tho facts also 
disclosed an offence under S 4 (b) of the Explosives 
Act ( ^ I of 1908) .Vs the cognizance of the 
latter offenco could only bo taken after obtaioing 
fiovcrnment sanction and no sanction had been 
obtained, the Magistrate allowed time for the 
pTodnction of the sanction After obtaining 
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]jad CO jurisdiction to entertain the eomplaint in 
as much as he had not withdrawn theorij'inal 
case to his own htc, held that the Additional 
Jlagistrate had jurisdiction to tahe cognizance of 
the offence, and that the initiation and continna* I 


tion of the proceedings liini Mire kgsl — 
39 0 119. 

[Note,— This ruling is opjioscd to the t5cw 
m the rulings cited under note No above 
See also 4 C. N. 367 B60] 


IV. POWERS OF THE DISTRICT AND SUBDIVISIONAL MAGISTRATE. 


46. VT'--- 


can p&ss 

a sub- 

go only 
file under. 


Co-ordinnie iton'ers. 

46. (1) In the matter of a transfer under S 528 
Or P C, a District Magistrate and a subiliri- 
sional Magistrate haic co-ordinate aothoriti 
orer Magistrates subordinate to the latter anil 
therefore^ an order passed by the eubdirisional 


'■.i-i.wv.in lui lue ivcoru anu report the matter 
nnder S 435 Or P 0 for orders of the High 
Court— 20 JI, 130 13 Or 783 (A) 


47. (2) ^7her9 a Magistrate acts on hix own imUatirc 
in transferring a ease, Ins order is not Titiatcd 
by the fact that another Magistrate of co-ordi. 
nate authority hav refused it. But if he ewminex 
the reasons given by a co-oidinato authority and 
tmds that authority i« wrong, that is loterlering 
by way of appeal which ho has no jurisdiction 
to do— UM 899 5 L \V 372 


47A. (3) Note y>Ci' fOiif/Yi— There is nothing in 
8 528 Cr 1\ C to support the new that the siibdi. 
visional Magistrate having previously refused to 
transfer the case at the request of the sxmo 
party, the District Magisti-ate was prccludcil 
from cscrcising his power of transfer. The 
distinction In this respect between orders jtnsscd 
by the District Magistrate x«o and orders 

passed on petitions bj p.irtiex appearn to be with 
out foundation — JO M. 7»J , 


48 . 


40 . 


SO. 


SI. 


53 . 

54 . 


In caso of village Magistrate3--t'i'' 
power to ti.ansfcr under S. 528 is limited to 
cases of petty thefts which a iiJ!a3« Ifagijbuti 
i» empowered by Reg. IV. of 1&21 to try*iid 
punish —26 >r 394 15 M. 94. 

Village Patel acting under S. 6 of 
Police Act (Bombay Act VIII of 

— docs not act judicially and the District 
Magistrate therefore is not competent to 

fer a care under S. 6 from bts file tinder S.aiS 

Or P. 0. 10 B R. 630. 

Cantonment Magistrate.-'Sec. 7 of Act 
XIII of 1889 tnaJees the Cantonment Magi^nU 
aubordinate to the District Magistrate 
latter can therefore decide nnder S 52S Cr. P v 

whether a ca«e pending before the former rhou d 

be trensfeired or not — RatS49[fiIi lOORj 
Transfer to an Additional Pj**^!?* 
Magistrate.— The Code does not 
rolotiong between a Diatnet Magiatrate 
.Vdditioual District Magi«trnte. S l2 Ct. P-y 
does not make an Additional District Mflgujf®* 
.appointed under subs (2) of S 10 of the Co*, 
subordinate to n District Magistrate, who tte 
fore has no power under under S 528 0* ” 
to transfer eases to the former — 84 0. 018. 
Subordination of all Magistrates in 
District to the District Magistrat^i 
Magistrrtte who is subordinate to a sub dinsiO 
Magistrate is also subordinate to the 
Magistrate within the meaning of S.B2S0r 
C— 14 M 29(1 


Power to transfer to his own fii®;*"! 
Magistrate authorised under S 52S to transtr 
ense IS competent to withdraw' it to bis nvin 
9 Or .3J0 (M) 

Magistrate gezettted as Chairman®^* 
Municipal Board.— 5« Note So oS potf 


' V. CHANGE IN 

56. Proposed changes— i 

(1) By adding subs (»ri) the /powers of the Chief 
Presidency MsaiitMtc or Distnet Jlagistrate is 
"ooglit^to be enlarged It wiU Iw seen that the 


ttirnning of S. 


IS .1 .Xi»gi«tniie vntiiin the 
'2S Cr P 0 


THE LAW. 

>6. Heasons for transfer.— Under tlic 


old Co'^ 


4teasons lor transfer.— Under tuc oiu 
of 18GJ [See S 3G J, A Jlagistrate was 

rofinirecl to state reasons for transfernag a 

W 7? ,Q1 IT...!..- /L.. S«t'° 


- I - xtnte reasons for rransieri.uf. 

fl4 IV Jl. 12] Under fho present 
[Sec BQbs ('i)l n Magistrate is bound to 
reasons, although a failure to 
necesgirih invalulale proecedin 
tr.msfer 


bound t'. 
to do St) does w 

subsequent ' 


VI. miscellaneous. 


?(. dof'.matory statoments 
in a petition for transfer.— Tl.. all(rati.m. 

are pHTilegetl. Tlie Knglish Cummoii liw right 


of absolute privilege in respect 
proceedings is applicable to India. 
■W C. 441 . But See 40 0 433. 


of 

23 


judiCi*^ 

M J 3” 
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58. Magistrate gazetted to th^ olllco of the 


and tlie latter has no jiowor to transfer criminal | 
cases to tho former for trial.— 3(3 A 313 


80. What is not a legal transfer.— Where no 
order of transfer, as required by S. 62S, had been 
made, bat the only intimation of transfer was 
a letter from tho District Ma^^istrate to tho 
Nnpcnntcndent of Police, hehi, that tho transfer 
was not a legal transfer —2 Weir G91 {LaTciihmx- 
nurayoHo). 


CIIAITEU XLV 
Ok Irrmiulak Pkochihm.'.. 
General notes on Chapter XLV. 


1. Scope of tho Chapter.— Tho nord -irregu- 
larity" maj be defined as a dcriation from an 
established rnlc of law or practice. Irregularity 
is serious or grave when it is not merely technical 
or formal When tho irregularity is to serious 
that it has led to a dcnnmtion of tho subject of a 
fundamental right, tho Icpitimato infcrcnco will 
be, unless the contrary is established, that a 
failure of justice has occurred Such an irregu- 
larity IS known to laa as “ material." frrepu. 


gcneralh be ignored or, in legal parlance, 
“cured” In the latter case tho Superior Court 
will ns a rule interfere, as condonation of matorial 
errors or defects in the proceedings ronj lead to a 
subversion of the prococdiire dolibcrateli hid 
down In the Legislature The h« hi’* laid down 

certain safeguards, to protect, as far as possible, 
tho liberty of the subject The rules are framed 
so as to ensure not oiilj the regnlanti in the 
conduct of legal procccilings hut also to pioiidc 
substantial and effective checks on the exercise 
of those judicial powers which the law has ustcd 
in the Judge The rules arc, as »l were, well 
mirked channels along which the vers large 
measure of di'cretiun left to the Judge is designed 
to flow When a Judge therefore b' following 
nil irre'Milar course, has cast to the winds the 
safeguards and checks provided In law, the 
Superior Court will presume that n failure of 

justice has occurred, and the proceedings of the 
Judge will bo set aside as vitiated b> senous 
informalits or illegalit.' The errors which can be 
cured In the s-anous provisions of Chapter XLV, 
and in particular bv S C37, are therefore fiinnal 
defects of proceduie and not substantial defects 
The Chapter has not the effect of curing material 
irregularities or absolute illegalities 

2. Duty to observe forms laid down by 

law. — In all criminal matters, the utmost strict* 
ness must be observed and forms must be closely 


complied with svhere tlie liberty of tho subject is 


3. The rule whore the matter is one of 
discretion and not of law.— “When n 
tribunal is mvested by Act of Parliament or by 
rules, with a discretion without kny indication in 


for if the Act or rule did not fetter the discretion 
of the Judge, why should the Conrt do eo^'* 
(•axfner v Jaij 29 Ch D 30(56) Sniindtri v 
SaMmte.sCGL J P 57 41 C 446 (8. S.l 

4 . Analogous Law.— “No indictment is insaffi. 
cient nor can the trial, judgment or other pro* 
ceediiigs thereon be affected by reason of an 
imper/tftion »» fliriffei of fonn, which does not 
tend to the prejudice of the substantial rights 
of the (lefeudant on the merits" [N Y Or. P. 
Code, S 2S5 Sec also. People v irdiiams 18 
8tate Itep 405] In England, also, a Court of 
Appeal will not interfere unless it is satisfied on 
considering the case as a whole, that an error of 
law or fact has led to v substantial miscarriage 
of jnsticc — [See Statute 7 Edward VII, C 23 S 
4 n I Syic« 4 Cr \pp 1*. 42 ] 

5. Privy Council view as to remedying of 
Irregularities.— '* Tho remedying of irregu. 
Unties IS familiar in most systems of junspm. 
donee, blit it would be an extraordinary extension 
of such a brunch of administering the criminal 
law to Mj that w hen the Code positiii ly enacts 
that such n tnnl ns ilnt which h.is taken place 
here shall not bepermittid.tliatthisconlraven. 
tion of the Code conics within the description of 
error, omission or irregnlantv "—25 51. 61 (P.C.l 

- L R 28 1 A 2'i7 

0. Policy of tho Chapter.—"! think the jiohcy 
of th» Criminal Procedure Code, as shown hr 
»eetions5.1l to53Si« to uphold, in most cases, 
the orders passed hj the Criminal Oonrt, which 
was lacking in local jurisdiction or which had 
committed irwgnlantics or illegalities, unless 
failure of justice has been occasioned or Is I ’ 
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to be occasioned throajrh snch want of jurisdiction 
or snch illegalities or irregularities.”— For 
5jJa«ii-ri Jiyar /. m 42 31. 791. 

7. Will consent or waiver cure a material 

irregularity? — “Cnninal proceeding are bad 
ontess ther are cendaeted in the manner pres- 
cribed be law . and if tbey are eabstantiallr Lad 
in themselre’, tke «ci71 n'J^ le rnrri h’j any 

I'tnrcr r\e coK’tnt •/ the pnv ner. When the 
imrjrulantiea are all onfaTonrablc to the prisoner, 
it is impoastble for any Ooart to consider a wairer 
or consent as Lindin™ on him. It is the dnty of 
3ta^strates and all Cntninaf Coart to follow the 
procedare prc’crib'^ by the Law, and there is no 
law which sanctions their intentional departnre i 
from that procedare, and then attempting to 
jirotect themselrcs asainst the coti:e<)aence3 of I 
each departare by getting the acen^e*! to say be I 
consents to it. In th«* mofassi!, most pri«oner« I 
are not properlj defended, and wonld probably I 
assent to any irrcgulaniy which the Jnd^c or 
Sla^istrat*', try iBc, him chos*’* to succest There 
would be an end of all procedore, if sach an I 
as<cai were held to warrant material and itnpor- ( 
tant irregularities ” — 2 C. 23 6 C . 12 C >*. I 
140 10 C J 4^*2 . 23 P R 19r\3 Con 29 M J 32!.». 

8. The rule as to waiver. i 

(I) If an irregalarity tabes place and is allowed to , 

pass unheedod and onnotic^, and a ftesb proceed- . 
mg follows foooded npon the irregolantr and I 
conrietion follows, then after connction, the 
aceu'ed party cannot raise the intennediate ' 
irremlancy, in an antecedent proceeding, as a , 
grooed for challenging the ralidity of tbe sob- 
teqaeat proeeeding^Per /. m 2 Pat J . 

533 Bat 21 Cr.’ 29 (Pat) 

(J) Where objection to the want of )nn<diction was 
not taLen aerioo«ly daring tbe tnal and the 
petition of appeal to the High Coart did not show 
that the petitioner was in any way prejodiced, 
the High Coart declined to interfere [ 21 W. 
p.. ssj- 

(3) A coariction would cot be set as'de owing to , 
a defect in the initiatioa of the proceedings. | 
especially when the point was not raided in the I 
first Court —40 C. SCO, ' 

(t) An objection to the trial of a ease with the aid 
of »<s<^sors, when it is triable by a Judge and 
jury shoald b»* tahen at th» tnal before the Conrt 
of *^>ion and an omission so ns to taVe it is fatal 
to sach a contention when tai«cd in appeal. 


ihosgh the accQscd had been laateriallr f*”~ 
diced thereby, e.g. where the asjes<crs focid L: 
not guilty, while the Judge dii^entisg fren tie. 
opinion convicted him —23 3L C32. 

9. Objection taken in the proper tiice.- 

Where a 3Iagistrate, being empowered to 

mit to Sessions bat haring no tem'tcna! 

tion osvr the place in which the o?ecce is all-^ 
to hare been committed, commits a case t' 
Sessions Court, which has jonsdict'on orerti 
place, the commitment is valid, and cansett 
qnashed taider S. 532 Cr. P. C. although ti 
objection to soch commitment is taken bef-t 
the commitment —17 3I.-t02: IS A. 350: S-e 
B. 312 : 16 B. 2CO. 

10. S. 5 a? is not intended to cover dellbei 
ate disregard of law.— (i) “ To my misd c= 
thing is clear and that is that S 537 was clear! 
never intended to allow a Magistrate fo overri 
the clear proviiions of the Code. The sectim ^ 
intended to prevent a mere lechnical.ty fit:: 
interfering with the eoorse of jart'ce, the eitj 
omission etc, being one tchich kai e«^pri « 
pnrtiei at the beginning of the prwyedg^ 
IVtcre, however, as in the present case, t- 
want of eacetion was at onee broarht t’ b. 

attention of the Coon, it was clearly the daty c 

the Sfagirtrate to refn«e to take eogsiranee^* 
the complaint,’ (snd in such case tbe 
cannot be cored bv ao application of S. 537) " 
Pe- T'tr'bil! J. infST A. 2S3 s [ »“ ■‘2 A. 12 ]• 

[Note.— This ruling is dissented from in 35 M.J 

259. by Sida^t'a Ay>jar /.but with daert*?*^ 

to tbe remarks of that learned Jadge, tbe e<L*or 

submit that the dieton of Todhall J. is ® 
a sonnder interpretation of the scope of S S37j- 
(J) A disregard of the express provisions of the Is* 
1$ not a mere irregnlarity which can be conflouw 
or remedied bat an illegality and the Coart ea^- 
cot maintain or overlook 'an illegal order 
any ground of administrative convenience— 27 C: 
105 (.V) 

11. Prejudice may bo inferred from deprit- 
ation from rights. — If it appears that t-' 

constitution and procedure of the Court in whKi 
the tnal ought to Lave taken place, are diferesj 
from the constitution and proceednre of t-- 
Coartiu which the tnal has in fact taken p"''' 
the .accused would necessarilv be prejndlcea.-- 
13 11 L (appx) 4. 


Irrwgulanties wLicli do not viiLitc 529- H AUV Jlagi-trate not empowerwl bylaw tocljany^'f 
procc^Ings. f, allowing Dameh . — 

{nj to a •eareli-warraiil under section 9? 

(f.) ti) order under section the police tu ime<5tigate an uffencf ; 

('■) to bold an inf]ne'..t nndfr ••ection 176 ; 

(cf) to i'sne pn-^i-^s, coder .-ection 1®6, for the appreheiisiuu of ,i perMiii w itliiii the local litnd' 
i.f liii jeri-dirtion who ha* committed an offence t>nt<ide '•neb limits ; 

(') to take cognir.arice of an offeiicc otider «ectioii 190, sul>...ection (1). cl.an«e {-t) or chu'*? 0'^ ’ 
(j) to transfer a ca-c nndcr si-ction It'd , 
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(ff) to teiuler n pdrtlon under section 337 or section 33S , 

(h) to sell property under section 524 or section 523 ; or 

(i) to witlulmw n case and try it lumself under section 32.^ ; 

erroneously in good faith does that thing, his proceedings shall not he set aside merely on the 
ground of his not being so empmvered. 


Kotes. 


1. Heaning good of faith. — (i) ‘A tWnp be ' 
deemed to be done la Rood faith, vliere it is in I 
fact done honestly whctlier it is done neebpenUy 
or not’ [B. 3 (20) of the General Olaoscs Act 1S97] ' 

(2) Nothing is paid to be done or beljewl in good 
faith which 18 done or beliercd withont due caro I 
and attention S 52 I P 0 

Clause (a)— Search warrant. 

2, The Bistrict Uaglstrate on receiTing 
information of tho commission of an 
offence— cannot issue a search warrant undc^ 
S. 96 para (1) Cr P C before he has acted jndi. 
cially upon tho information so rcceired amd 
withont malcing any inrestigation, inquiry or *riai 
under S 94 Cr. P. C. [22 H 549 F ] S 537 cannot 
Rire legal effect to a defective warrant —[35 C 
1070. See 110 N 830] 

Clause (b)— order to police to Inrcstigate 

8. When a police officer receives infocma« 
tion of tho commisson of iioa*cognii. 
able offence— he can instead of referring the 
informant to a Magistrate aoder S 155 Ct (1) 
report the case to a Magistrate for orders under 
Cl. (2) and the Magistrate can in sneh eircnm* 
stances order an inrestigntion «ithoot first taking 
cognizance of tho offence under S 190 R 155 ( 2 ) 
read with S 520 (b) and Rehcdule iff It ( 3 ) 
leave no doubt on the point —0 M T 259 

Clause (e). 

4. Erroneous cognizance of complaint 
requiring sanction under S. 195 Cr. P. C. 
—Where one J presented n written complaint to 
tho District Magistrate alleging that from ccr. 
tarn proceedings in the Mnnsiff s Conrt in execu- 
tion of a decree it appeared that A J bad given 


criminal case or the execution proceedings and 
apparently had no personal concern in either 
case. Held that the District Magistrate had not, 
m the circumstances, jurisdiction to entertain tho 
complaint nnder S 190 (1) (a), but in view of S. 
529 Cr P C the error would be Curable — 1.3 l» 
W 1913 

ClausO (f)— Transfer. 

5. Transfer of a case under S. 110.— Where 
ft District Magistrate tran'ferred a ca«e nnder S 
110— hfM— that he had power to do so and even 
if ho had not, it was a mere irregnhrity covered 
by S. 629 Cr. P. C. [35 C 24.3] 


6 . Cases under 8. 145 Cr. P. C.— (i) A snhor- 
flinate Magistrate cannot be empowered under 8. 
193 (2) Cr. P C to transfer proceedings under S. 

14 • Or P Code But snch a transfer under S. 193 
(2) IS ft defect curable by S. 529 Or. P. C. [36 C. 
370 1 See 4 C N. S21] See Note No. 7 under 8. 192 
Cr P C (p. 331 Supra) 

7. (2) A Cftie nnder S. HI is a criminal case, and a 

Magistrate has power to transfer it under 8. 192 
and 528 of the Code Even if there were any 
irreguLarity it is cured by B. 529 (f) of the Code. — 
2C J. 014 

Transfer by a Magistrate not authorised— 

8. (1) A Msgistrote hoving no power to transfer ft 

case under 8 192 Cr. F C. transferred it to 
another Magistrate Held that the irregnlarity 

15 one covered by 6. 529 cl (f) 30 0. 869 • lint 
S«C17P. L 1904. 

[Note.— Deputy Magistrate in charge of the 
District Magistrate's office at head.qnarter, has 
no power as snch, after taking cognizance of a 
complaint and examining the complainant on 
oath, to send the caic nnder S 203 Cr. P C , 
for local investigation by the Subdmaional Officer 
to whom he la by law Baborilinate. The Offect 
of S 529 (f) conld bo only to give the Snbdi. 
visional Magistrate jurisdiction over the case, 
but not to empower the Deputy Magistrato to 
dismiss the complaint nnd direct the prosecntion 
of the complainant — ID C. N 885] 

0. (2) A Tftluq 2nd class Jlagistrato has no power to 
transfer a case to a Shcristadar 2nd doss Magis. 
trate But such a transfer does not vitiate the 
snb'cijuent proceedings — 1 Weir 152. See (’10) 
U B 4— q p 70 

10. (3) HotraUBfor. — The transfer by a Subdiviaional 

Magistrate of a case under 8 193 Cr. P C. when 
the ca«e has already been transferred to him bj 
the District Magistrate is a mere irregularity 
covered by 8 629 Cr. P C — 21 Cr. 90 (Pat): 
See Note No 1 under 8 192 (p 330 Supra). 

11. Transfer to Bench Magistrates.— A second 
class Bench tried regularly a ease nnder S. 450 
I P C which was transferred to them by the 
District Magistrate and acquitted the accused, 
held that the proceedings of the Bench were not 
void nnder rule 4 of tho Local Government rules 
made under Ss. 15 and 16 Cr. P. C.— (10) U. B 
4-<i-70 

Clause (g). 

12. Eifoct of tender of pardon by a Magis* 
trate not having local jurisdiction.— 
8, 520 deals with acta done by a Magistrato in 
no way empowered by law to do those nets 
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has no reference tn n Slaaristrate empowered 
otherwise under the Act to tender pardon, bnt 
not possessing jurisdiction orer the particniar 
offence. So the Magistrate of Rtnh was held to 
be incompetent to ender pardon to one of the 
accused concerned in n case which being 


enqiiiied into by the Jlngistrate of Moltra — 
20 A 40. 

Note. — When a pardon has been tendered and 
accepted in good faith, the fact that the Magistrate 
has no power to tender such pardon is a defect «• 
pre«slT cured by S. 529 (g) Cr. P. C — 1 P. K 1S9^ 


530. If Ma^iatrate. not bein'? empowered bj* Iasv in tln> behalf, does anj* of the follouin:? 
tiregularties which vitiate proceedings tiling*?, namely — 

(n) attaclies anti sells property notler seetion SB ; 

(b) issues a search-warrant for a letter, parcel or other thing in tbe Post Oflit'e. or a tclegran 
in the Telegraph Department , 

(c) demands .security tn keep the peace , 

(d) demands security for good lichavionrs 

(e) discharges a persoA lawfully bound to be of gootl behaviour . 

(f) c.incels a bond to keep the peace . 

(j) makes an order under section 133 as to a local nuisance . 

(h) prohibits, under section 143, the repetition or continuance of a puhlic nni«ance ; 

(j) issues an order under Kcction 144 , 

0) makes an order under Chapter XII , 

(h) takes eognirance, under section 190. sub-section (I), clause (c) of an offence ; 

(1) passes a sentence, under section .349, on proceedings recorded by another jragistrate ; 

(nt) calls, under section 435, for proceedings ; 

(ii) makes an order for maintenance: 

(o) revises, under section 515, an order passed under section .514 ; 

(p) tries an offender , 

( 5 ) tries an offender summarily ; or 
( 1 ) decides an appeal ; 
his proceedings shall be soid. 

Notes. 


1. Scope of S. 530. — The section is not eThauBliv®. , 
it ileclirea that certain proceedings of Magistrates 
shall be void but makes no referenco to orders of 
Sessions Judges. Still no judicial oflicer can try 
Cither an original case or an appeal niiless ho is 
empowered by law to do ao His anthonty is 
derived solely from the Legislature, nnd hjs 
appointment under tho l.sw enacted by it 'Where 
therefore a Sessions Judge dealt with a petition 
for revision as if it wore an appeal in a case in 
which no appeal lay to him, hehl, that the order of 
the Reeaions Judge was void within the meaning 
of that term as used in this section.— 4 L. B 49 

2. Can an order whioh is void bo treated 
as a mere nullity without being sot 
aside?— In 4L B. 4U (lO), it IB laid down that 
nn order which i« loid cannot be treated ns n mere 
nullity so long as it has not been *ct aside.— Bnt 
Hre R 11 .ao? 11 O.L 5'i 1 21 O.N. BIS • 29 C. 412* 

2 N 149 1 also 12 C. N. 210. 

[Note. — To the inme effect ns 4 L. IJ. 19 is 4 Bur. 
T. 271 1 Sre alio 21 W. U. 17.] 


Gla.uao Qc). 

SeeXoteKo 19 under S. IO6 (p 
aa to the procedure to be adopted by ,^'',1- 

not empowered in that behalf when they t**' 
th.it it IB necessary to bind down the nccu«e<i-'" 
See Note Nn 15 (ibirf) 


Issue of notice by Magistrate 

powered.— The issue of notice by a Magistw 


powered.— The issue of notice by a Magistw 

without jurisdiction canuot bo justified on 
ground that it was drawn up under order* ir 
the District Magistrate. A defect in 
the notice is not a mere irrcgularit', “ g 
question is one of lurisdiction and o 

530Cr. r. 0— (18)M N 751- [41 M. 245 - 
N 6RO5 31 C. 350- 21 A. 151 1 Belied on]- J'u 
See 19 Cr 226 (C) 

Security cannot bo demanded ft'om P®^^' 
son residing outside jurisdiction-;^ 
.Vote No 13 under 8 109 (p. 133 nep'o}' 

No 38 under S. 110 (p. 140 tuprn) 
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Clauso (j). 

G. When proceedings of a Magistrate 
under Ch. XII not having local jurisdic- 
tion is not void. — Note No 514 under S. 145 
(r 251 «npr,i). 

(Clause k). 

7. Second complaint on same facts.— Where 
a complaint under S« 409nnd477A. I P C waa 
1)7 mistake made over to an Ilonorarr MoRistrote 
of the second cla«sand the latter de.alt with the 
ci=e as one under S. 40S and arquitted the ftccns- 
ed, held that repard heinp had to S 630(fc) and 
S. 403 Cr. P. C the District Mapistrate cannot be 
said to hare erred in entcrtaininp a second com- 
plaint under Ss 409 and 477-A I. P 0 after the 
acquittal —23 C N 518 See 29 C 412 - SB 307. 


filed a second omplaint before the Additional 
District Mapistrate who took cognizance thereof, 
held that the proceedings conld not bo set aside, 
unless they had occasioned a failuro ofjustico 
haring regard to the pronsions of S. 529(c), | 
630(ls) and 631 Cr F G^9C 119 See 21 W 
R 88 

9. Meaning of “cognizance of an oS'onee 
SUO motu.” — See Note No 17 ander S 190 
(p 320 supra) also Notes No 38 to 57 (ihnf) at 
pp 327 to 329 (supra) See also Note Mo 3 (ihid) 
at p 325 siipin) 

Clause (1). 

10. See Kotos No, 15 and 23 under S 349 *npra 
(p 629 and 630 Stiprn ) 

Clause (o). 

11. Order for forfeiture passed by a Court 
other than the one which took the 


rclcrencf lo .5 oau — lu d u o-t 

Clause (p). 

12. Trial of offence under S. 40 of the 
Bengal Excise Act on the report of a 


Bengal Ercise Act and convicted the offender; 

■ the Excise 

.\ci liuiu taking cuguuaiiLU ui lue case on such 
n report or complaint —19 Cr. 901 (o) 


13. Caso under Bombay Act IV of 1863 
(Public Conveyances Act).— A third class 
Magistrate trying an offender under 8. 2 of the 
Act, when not specially empowered by the Local 
Goremment, acts n ithout jurisdiction and his 
procoixlmgs are void under cl (p) —Rat 921 
(Ram bin) 

14. Irregular proceedings by Bench Magis- 
trates. — A conviction by a Bench of five Magis- 
trates one of whom did not bear all tho evidence 
IS illegal [.18 M 304 23 C. 191 20 C 870: 18 M. 
391] For a conviction by a Bench of Magistrates 
to bo legal, it must be by a qriorum of the Magis- 
trates as required by the rules, each member of 
which has heard the whole evidence in the case 
[13 S 16C] It IS illegal for a Bench of Honorary 
bfagistrates to convict in a case in which the 
evidence is recorded and the judgment delivered 
in the absence of one of the members of tho 
Bench [26 51 T. 362] See Notes No 3 and 4 
nnder S 15 Supra (p. 23) : also {'10) U. B. 4-q 70 

15. Acquittal by a Magistrate having juris- 
diction. — An acquittal by a Magistrate having 
no jnnsdiction is simply void nnder S 530 supra. 
The accused may therefore bo rotried under 5 403 
by a competent Conrt without having the acquittal 
set aside.— 8 D 807 . 7 P R 1910 But See 4 L B 
49(50) 

16. Commitment without jurisdiction.— 
Where a commitment was mane without juris* 
diction the Jligh Court treated the commitment 
ns void and considered it unnecessary that & 
reference shonld have been made to have it set 
aside— lie L 65 See however 21 W R 37. 

17. Trial of a major offence as a minor 
offence.— A Magistrate of the second class 


the Magistrate icas not wholly uit/iouejunsdicfion 
[13 B 502 See 4 B R 267 See Cr. R 44 of 
8 6 03] But it is an evasion of the law to treat 
a major offence ■ e , an aggravated oSenco as an 
ordinary offence and thns to introduce a different 
jnnsdiction or a lower scale of punishment — 
[19 B 3t0 4 N 18 See 24 M. 675 25 B. 90 
(98)] 

(Note. — Where an accused was convicted nniler S. 
406 I P C by a second class Magistrate but the 
Distnct Magistrate found that tho offence was 
under 8 409 I P C , ho should not have accepted 
the trial was legal. The proceedings of the snb- 
divisional Magistrate were void under 8 630 
Cr P O and there was no provision of the Code 
which cured such a defect — 1 B R, 27 [But Sre 
IB R.663] 

Clause (q). 

18. District Magistrate of Bangalore— Not 
having been authorised under Not. No 6S0.2B 
dated !9th Slarch 1912, to try a European British 
snbject tammanly nnder S. 2G0 Cr. P. C , of an 
offence under S. 8 of the Jlnnicipal Bye-law, 3, 
and his proceedings are void nnder cl (o) — 
29 51 J. 758. 
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19. TS” ■ *■ *• itances 

Jla^ns- 
hat the 
triable 
nstances 
lie were 


20 . ^ 


under Rs 260-265 [p 503 tupro). 

21. Summary trial of an offence punisb* 
able with one year’s R. I.— The accused 
was coni icted by a Mn;»istmte tinder S 9 ol the 
Opium Act Bummarily find imposed a sentence 
of 4 months’ R I The District Magistrate 
having declared the trial void, ondcr S. 530, the 


Magistrate retried the case in a regnlar insnser 
and convicted the accused again : Md thst the 
hrst trial was void q 6 inifio, bat not bans? be*a 
set aside by the High Conrt, the re^lar tra! 
was also ii’ics nnder S. 403 Cr P. C Th* 
whole proceedings wore quashed and a rctrul 
ordered —4 Bur T. 271. 

Clause (r). 

22. Appeal against acquittal.— Where two 
persons are tned by a Magistrate one of whom ii 
acquitted and the other convicted nad the Litter 
Appeals to the Sessions Judge, the Sessions Jnil?e 

in dealing with the appeal has no jorisdictionta 

pass any order affecting the acqnirtal of the other 
man. Such an order is bad within the meanui? 
ofS 530 cl (r),— 8A. J 1129. 

23, Admission of appeal when no appeal 
is allowed by law. — When a Sessions Jadge 
deals with n petition for revision, as if it irere 
•an appeal, and reverses without jnnsdiction » 
connetioD of the petitioner, by a first ela" 
Magistrate, the order of reversal, thoogh void for 
want of jurisdiction is not to be treated as a 
nullity, unless and until it is set aside by a Court 
of competent jurisdiction — I L. B. 49 


631, JTo finding, sentence or order of any Criminal Conrt shall be set aside merely on the 

„ . , ground that the inqniry, trial or other proceeding in the conr«ec! 

Procecoioga in wrong place. ® r b 

which it was am\eil at or passed, took place in a wrong se«sjotLS 
division, district, snb*division or other local area, niiless it appears that such error has in fact 
occasioned a failarc of justict* 


Notes. 


Scope of the Section— 

1. (1) The section only refers to Districts, Dinsions or 

Sub'Divistons and local areas got erned by the 
Code, bat does not refer to local area in a 
foreign country or in a portion of (be Bntish 
Empire to which the Code has no application 
[16 G 667]. S. 532 applies solely to cases m 
which there is no jurisdiction by reason of the 
enquiry, trial or other proceeding I'eiag bcM tn 
the wrong local area.- [10 B. 2001. 

2. (2) S 531 applies to a ease where the Mainstrato 

ha* authonty to commit, but has not territorial 
jansdiction in the place where the offence is 
alleged to h.ave been committed. — 20 BI OtO 

3. (3) Where an offence is committed witbin the 

jnnsdiction of n Sab-Dirisional Blagistratc in 
one district, bat is tried by a Magistrate lo 
another ilistnct, the irregularity is ented by 
B 531 of the Code. The section is not limited 

_V. .T JJjg 

' that Conrt 

* ■ ' • area of it* , 

’ ISI nnd IM I 

' ■ ...on of 8. 531 

V* to provide againil the contingency of a finding, | 
sentence or order regnliHy paiseil by a Court. I 
in the rn«t> of an offence cnmmittnl outside it* 
local area, t«-Ing set nsid» when no failnre of I 


justice has occurred — 30 M. W- See IS P. W. liiOS 
12 Cr. 2S0 (L. B ). 

4. [Note.— S 631 of the Code would not eoiiI« 


Court in 4 P R** 1W2" (R *B.)*nplioKl a conne- 

tSon by a Magistrate in British India, in respc*' 

of an offence committed in Kashmero temtoiT' 
On the other hand the Bombav High Court 
21 B. 2S7 held that British Courts had no jon* 
diction over the offence of disposal of a 
girl for immoral parposea ( S. 372 I. P- 
committed nt Fal*apnr in the Nizam’s torntoryj- 
Meaning oflocal are.— See Note No i ond" 
S 162 (p. 317 $upra). 


‘xnat jn a wrong Sessions 
In the absence of prejodicc, S. 631 of the 
cures the irregularity of the trial » 
enquiry taking plneo in a wrong 
Division or District [24 P. R, 1901 (F- 
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532 j 

Tlio Hipli Court of Mndras, upheld n commitmeiit | 
to itself of a case, br the Chief I'rcsidency 
MflRistrate, which was properly witlmt the | 
eofftiirance of the Chinpleput Posaions Court | 
[4UM. T'll] 

7. Commitmont to a wrong Sessions Court. 

—Ail order of commitment is an order within the 
meaning of S 531 (IG D. 200 17 M. 402 36 51 

3S7 : See 7 Bor T 2G] Under S. 531 a commit- 
ment to a Court of Session which has no terri- 
torial jiiri«diction, ought not to be quashed unless 
a failure of justice would bo caused by proceedinR 
with the trial [S B. 312 s IG B. 200 j 17 51 
402 : 18 A. 350 2 H. 11 391 : See 10 B 274) 

In 8 B. 312 and IS A. 350 the case was transferreil 
to the proper foniin 

8. [THotO ]tcr contra,— Sundiyn hjer and Sjienccr 
JJ. in 30 M 387 following 9 A 191=13 1 A 134 
(Lcdjjnrd 1 Bull) draw a distinction between 
commitment by a wrong Court and commitment 
lo a wrontr Court. In the former case, tho defect 
is cured by S 531 but not in the latter rase) 

9. r 


Sessions Court, such commitmest is void and 
no reference to tho High Court is necessary to 
hare it sot aside, is opposed to S 532 of the 
present Code and also to such rulings under the 
older Codes as 2 A 393 9 B 100 She Note 
No 18 tinder S 213 at p 407 suyru 
10, The Distlaction between defect of 
jurisdiction and only of i-c/n/e.— Trying 
a case in a District winch has not local jurisdic- 
tion IS not a defect of jurisdiction but only of 
tcRKcandcan bo cared by S 531 Cr PC [2 P 
R 1902 44 P E. 18S3] The words “olAcrVu/ 


nmi'’ meet tho diGlciilty which arises when 
an offence is committed during a continuous 
jonmey through a number of local areas [S>’e 
r ff—l M. n. 193 (drunkenness of a guard In 
charge of a train) - 21 W. U.C6=13B L (ap) 
4 (offence committed during a journey by rail- 
way from Bnmb.ay to Calcutta) ; Sec also 25 W. R. 
45 Rat 181 } As to cases falling within the 
scope of S 179 Cr P C and 182 (Sec 18 P. W. 
1908 (r. B.) 21 P. R 1901 (F. B.) 32 A. 
397J where it was contended that tho accused 
was found within the Jfunicipal limits and not 
within the cantonment limits and that his 
trial by the cantonment Slagistrate was conse- 
quently illegal, hc/d that there should be no 
ground to interfere unless it could be shown that 
failure of justice had in fact been occasioned 
by the error of TCnue — ( 12 Cr 280 (LB)] 

11. Magistrate) rotaining case on his filo 
after transfer. — Oases on the file of one 
5fagistrate in a district docs not pass automati- 
cally to Ins successor in the loc.nl area merely 
beeanse the former h.ns been transferred to an- 
other local Area in the fame disf net and thcro is 
nothing in S 12 Cr P C which supports such a 
procedure Kven if therb is ony irregularity, the 
same is cured by S 331 Cr P C. [34 A 203 ] 

12. Trial of appeal outside tho jurisdiction 

of the Sessions Court.— Where a criminal 
appeal was presented by n Sessions Jodgo at a 
place within bis jurisdiction but was heard and 
disposed of at a place outsulo tho local limits of his 
criminal jurisdiction but within the limits of his 
cml jurisdiction , licld tlmt the procedure iidoptod 
was on irregularity but was corered by tho pro- 
Tisions of S 531, and that tho finding would not 
be set aside, unless a failure of justice lias been 
occasioned by it — ( 1 7 36 (P.B.) ] 


532 C^) If Xlngiatmto or other autlioiity purjHjrtnig to uvercive powers duly conferred, 
IVhenirregularcommuincntsmaybo "hicli were not so coiifeired, commifs .in accused person for 
ralidatcd. trial before a Court of Jses&ion or Jligh Court, the Court to which 

the coinniitmeut is made mii}, after peru.sal of the pioceedingj,, accept the commitment if it considers 
that the accused has not been injured thereby, unless during the inijuiry and before tlie ortler of 
commitment, objection was made on behalf cither of the .iccuseil or of the prosecution to tho 
juii«diction of sncli Magistnite or otliei authority. 

( 2 ) If “luch Couit considers that the awiiNed was injureil, or if sucli objection wa.s so 
m.ide, it "sluill quash the commitment and direct a fresh inquiiy by a competent ilagistratc 

Kotes. 


Scope of S. 5S2. 

1. (1) JM-ctioti 532 of the Coile applies nulj toa use 
w here n Magistrate or other authority purporting 
to esereiie powers duly conferred w hieb .sre not 
so eonfcrreii, commit* an accuseil person to A 
Court of Somoos. It ha* no application to a case 
tthero the Court of hc'sions consider* that n com- 
iiiitmcnt made hy a competent Court is nicgal — , 
43 B. 147. 1 


2. f> 532api>lies only to cases when tho Jlagis- 
Itate or othir authority who has assumed to 
commit his not been duly invested with the 
powers under which be assumes to make tho 
commitment. i e. whew the defect is one pertonal 
to Ike eommitling offecr orwl not to n defect in hi» 
proeeftinj and that section is not apphcui-le to a 
Magistrate duly enjj'owered to comniit.— [IG I*. 
K Ih'JO] S. 522 seems to refer to cases in which 
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[See, 


the Magistrate is competent to deal with the 
offence ns haring taken place within the local 
limits of Ws jniisdiction bat baa no power to 
commit to the High Court or Court of Sessions, 
cither because he is ooly a second class Hagis* 
tratc or lor some reason other than tliat of local 
jurisdiction— [ 16 B. 200: See SOM. &10: 17 M. 
402] 

3. (!) IVherc a Magistrate inquires into and commits 

the ca«e regarding an offence which has taken 
place and has been completed m another District, 
to the Court of Sessions to which commitments 
from his district are made, the Sessions Judge of 
that district should not accept the commitment 
on the ground that the accused has not been prc> 
jndiced thereby The proceedings in such ft case 
are illegal ab inifio —3 A 258 See 10 B. 274 

3A. (4) See S33 Cr P C does not deal with cases m 
which the defect in the committal owler arises 
from want of territorial jurisdiction —20 Cr. 
416 (M ) 

4. S. 532 does not apply to commitmonts 
under S. 346 Cr. P. C. — A commitment made 
to the Sessions by a Magistrate acting under the 
powers conferred by S 346 is not illegal, merely 
because he has not examined de not p the witnesses 
who w ere examined by the Magistrate who sub* 
Qiittod tho case under the provisions of that 
section To the caso of an accused thus com* 
mittcd to tho Court of Sessions, S 532 has no 
application —12 0 H. 130. 

5. Commitment under S. 436 Cr. P. C.— 
IVherc a commitment was mode to the Court of 
the llesident at Aden in respect of an offence 
eommitted at Penm by the officer in command of 
the troops stationed at Penm, held that the 

* commitment was illegal and the sentence of death 
was annulled— [10 B 263] Where however a 
trial under a commitment made by an erroneous 
order of Sessions Judge has been held and no 
actual failure of justice has been caused by snch 
error, ti 283 Cr. I’. 0. would be a bar to the 
reversal of the judgment — [7 C 062] 

6. Commitment under S. 477 Cr. P. C. — .\ 
Sessions Judge his no pon cr to commit to itself a 
person charged with giving false cviiicnce befoni 
It under S 16J I P. C. Bach n rommitment is 
not curable under this section.— 21 W K. J7 
4 C 570 Hut See 3 B L. (A. C.) 3.> 

7. Wlien a commitment should not bo 
quashed. — Whore the hccusciI having been 
wrontrly committed has pleaded to the charge, the 
commitment would not be quashed.— {12 C. L. 120 


But See 6 C 6S4] A commitment which is trans 
fcrrecl cannot be quashed bj' the Court to whicli 
it is transferred [Cr. R. case 42 of 1604 (M)] 

8. Want of the Political Agent’s certificate 
not curable by S. 63^ Cr. P. C.— Tb* 
certificate of n Political Agent is a preliminary 
requisite to the initiation of crimindl proceedings 
in British India against a h'ative Indian subject 
for offence committed in foreign terntorr. The 
want of such a certificate is not a defect curable, 
by S 632 Cr. P C —13 M. 423 2 Weir 14S 24 
B,2&7 SB 11.613: 19 A. 109: 24 A 256. 

5 M 23 : 10 C. 66”. [But where the objection 
was taken too late aild no prejudice was proved, 
the defect was held not to be fatal in 4 P R- 
1902 (F. B.). 

Commitment in the absence of previous 
sanction. 

D. (1) A European British subject, who was a^pohke 
servant within the meaning of S. 197, 


Ins discretion, the power, under S 632Cr. P. U 
to accept tho commitment and to proceed wits 
the trial— y B 288 (F. B.) See 22 B. 112- 
13 C P 126. Con 10 P. R. 1980 31 M 60 

10. (2) A conviction by a Court of Sessions conaot be 


bo prosecuted under S 2111 P. 0 for jaforne 
tioB given to him, and gives endence himBcl* i# 
support of that charge no serious Irregularity w® 
.nrisc in thu conviction of the iccused in proce® 
dings initiated npon that report, and if 
any irregularity at all, it is certainly cared 
S 532 Cr P C —40 C. 360 [83 0 CO D ] 

11. (3) Where an order of the Local Gorernmeid 

not expressly authorise a complaiut under S. 1*‘ 
1 1’ C 1 held tlmt the Magistrate had no pc™*' 
to comnnt under that section, and the defect 
not cured hj’ an order subsequently obtsm'^ 
while the case was hefoic the Court of Sessions 
»>y 8. 532 —37 C 467 . Con 23 B. 112. 

12. (4) A conviction under S. 10 (f), Act XI of 

is illegil, where no previous sanction of *''' 
District Magistrate under S. 29 was obtain' 
lYhcre sauctiou is obtained after commitmcoh 
neither S 532 nor S 537 Cr. P. C can core the 
omission— 5 M T 162. But kcc 4 L. B. 247 


533. (J) If any Court, hefoio wjiicli n confession or other stutement of an accuseil 

Non-compliniice with provicons of vccowlctl or purporting to lio recoi iled under section 1G4 or ‘>ecti'”' 
nl&lorSut .'101 IK lendeiwl or lias bicn received in evidence, finds tli.tt <1°) 

>f the provisions of either of Kueh sectioiis have not been complied with liy the Jlagiitnitc 
iiconlmg the statement, it shall take evidence that such person duly made the .statement recorl^-'^i 
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1(1 nntw itlistandiii*; nnythiiii' odiitaiiul in tlip Indian K\idt>npp Aot. 1872. section 01, such statement 
lall be admitted if the en'or has not injurc'd the hrensed ns tn his defence on the merits, 

(2) The prn%isions of tin's section apply to Coniis of appeal, Ileference and Revision. 

/ Notes. 


1. Change of Law. — It is wortlij of note thnt 
the word “folly” which stood after tlic words 
“ha%e not been” in the Code of 1PS2 docs not 
appear in tho present Code 

2. Oral evidence of con/ossion not reduced 
to writing not admissible.— Fee Note No. 117 
under S. 1G4 (p 280 snpm) : 2 L B 317 

3. S. 533 applies to confessions as well as 
other statements. — Tho Code of 189S has 
placed both tbo statement of an accused recorded 


Scope of the section — 

4. (I) The scope of S 533 Cr T C. cannot be limited 

to any particular kind of uon-coinplmoce with 
S 8G4. No distiDCtion can be drawn between 
n neplect to sign tho confession or the certificate 
or to certify the facts requiring to be certified, 
and a neglect to record the examioatioii in the 
prisoner's own language In both cases, the 
statement would b^admissible in eridence, if the 
accused would not bo injured hy such irregnls. 
rities —121 B 495 Bte 3 Pat J 291 (P. B.)} 

5. (2) Nodistinction can bo dmwn between omi«ions 

to comply with tho law and n'/raetian* of 
it. Section 533 of the Code is intended to apply 
to all entes in which the directions of the law hare 
not been fully complied with— 23 B. 221 (225) 

6. (3) As to how far a defectire confession may be 

remedied under this section — See X Bectifica 
tion of errors under R 104 fujira (p 290) See 
11 P. \y 1916 

7. (4) Confession not recorded in the language in 

which it is made . — ^ee VII, Language in which 
confessiOD is to be recorded under S 1G4 (p 2*«7 
supin). (’91) A N 60 « C P 21 3 0 N cii 

8. (*)) The prOTisiODS of 6 1C4 are imperatiTC, and 

S. 633 will not render a confession admissible 
when no attempt at all has been made to conform | 
to its prorisions— Per Pnrlcr J in 9 M 224 23 B I 
221- 15C. 59'i 17 0 t>62 See 7 « 0 J^J ' 

0. (C) Under S 633, when a confo'sion or other 
statement of an accused person ii duly made 
I e , made in accordmee with the pronwons of 
the law, but in recording it, fho»c pronsions 
hare not been fully complied with, oral emdeneeis 
admissible to prore that tho confession or other 
statement was duly made, or in other words 
when tho defect, in recording the confession, or 
other statement of an accused person, is ono 
not of substance but Of form only, S 533 
applies— 2 C N 702 [Per iltnerjce J ) 

10. (7) This section occurs m a chapter relating to 
irregular proceedintrs and their effect and it 
i* presumably not intended to orerride the law of 
cndence, but to leare the law of esadenee in 


foil opemtion, wlien not expressly mentioned 
Thus when it i« enacted “such statement” (i. e , 
the rcconlcd statement) the meaning is thnt the 
document slmlJ not bo cxelnded merely by reason 
of tho error of the recording Magistrate but shall 
be admitted, as a matter of a criminal procedure, 
subject to an} just exception under the Eridence 
.\ct other than on objection nnder S. 91 of thnt 
Act— 62 P It, 1887 

11. Failure to warn tho accused.— Whero it 
doca not appenr from tho record that tho Magis. 
trate reconling n confession gare dne warning 
to the accused, the confession is defectire, but 


12. Where tho recording Magistrate certi« 
fiee confossion 'not' to be voluntary, 
S. 633 has no application.— Where tbo 
Magistrate in tlic place of (ho certificate required 
by S 1G4 (3) Cr P 0. wiote “I boHoro thnt 
this confession is net voluntary etc ", it was not 


13. Confession recorded in a narrative 
form.— Wbere the Magistrate recorded the con- 
fession of an accused person in English in narra. 
tire form, though the confession was made In the 
form of question and answer, and afterwards 
translated it into the rcmacolar to the accused 
who admitted it to be correct, held that there xras 
no irregularity in the manner of the record so as 
to render the confession inadmissible —(’12) A. 
N 00 9 C J 65 14 C 639 

14. Want of cortifioate.- See Notes No. 130 and 
137 under S 1G4 (p 290 supra) The failure of 
a Magistrate to make a memorandum at tho foot 
of a confession renders it inadmissible in eridence 
in the Sessions Court The Sessions Jadge should 
proceed under S 533 to take eridence that the 
accused duly made tlic statement recorded and 
he should then admit the statement “if the error 
of the Magistrate had not injored the accused as 
to his defence on the merits ”—22 M 15 8 0 C. 
39> 2 SI 5 

16. Omission to oxamino tho accused at 
the trial.— It is not obligatory for the Sessions 
Judge to examine the acensed nnder S. 342 Ori* 
minal Procedure Code, more especially where the 
accused has not challenged the eridence Section 
2^9 of the Code makes such exsinination optional 
with the Judge and not imperative. — 9 0. J. 

16. Oefecta in examination.— if in an examin. 
ation of the accused by the Magistrate some of the 
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questions put aie inquisitonftl ot i'b the nature 
of a cross-examination, that tloca not maho the 
whole Btatement inadmissible,— 9 0. J. 55 , 

17. Confession recorded by Munshi.— The 
mere fact that tho statement was actuaUT- written 
not bf the Magistrate himself, but by the Unnahi, 
docs not in any way injure tho accnscil as to his 
defence on the merits Although the terms of 
Ss. IGt and 364 Criminal Procedure Oode are 


to be strictly obserred, t. e. by the Jiagistra 
actually taking down the confession himself, aai 
n defect can be cored by examining the Mag 
trate a% provided by S, 533 Cr. P. C.— 2 F.R W 
[Note, — To avoid needless repetition the ttai 
is referred to R IGt: Ch. VII. Language 
which confession is to bo recorded [p 287J 
Admissibility in evidence: [p. 289]: X Ref 
hcatioa of errors [p. 290 ii'P’a ] 


534. An omi'^siou to n«,k any person -whether he js jv Fiiiropenn British svtbject, in a case 
Omi>sio» to »?k qnesl.oi) laoscbf.l 'vliich Snb-scclion (2) of Bection tS-l npplleo, ftliall not olffrl « 
by section 4’j4 (2) \'alidity of any proceeding;. 


Notes. 


1. Duty to inform imperatiyo. — AVhen the 
accused is a Emopcan British subject, he must 
be informed of liis right under the law to be tried 
according tn the procednre laid down for the trial 
of European British subjects An omission to do 
so vitiates the trial — 18 C N 385 • But IG Cr 
616 (M) 5 P. R 1883 I Bur S. 436 7 >* 93- 
Note No 8 at p. 790 supra 


2. Suit for damages for omission to ask, 

A suit for damages will he against a Magislm 
who, having reason to believe that the aecnsedi' 
European British subject, does not ask^t 
whether he is such, and proceeds to try him 
if he were not a European British subject, 
2M I A 293 


535* (f) No finding or sentence pronounced or pns«ccl «hall he deemed invalid merel 

I)ftoctolom,.„o»topr.pa,och.rg,. "n tlie grouncUl, at M charge framed, unles., m tho opiaic 
of the Court of appetvl or revision, a failnre of justice ha^ m ^ 

been occasioned thereby. 

(2) If tho Court of appeal or revision thinks that a failure of justice has been occasione 
by an omission to frame a Charge, it shall order that a cliarge he framed, and that the trial 1 
recommenced from the point immediately after the framing of the cliarge. 


Notes. 


1. Scopo of S. 5SS Cr. P. C.— Tho Unguago 
used in Rs 635 and 232 Cr P. C. shows that tho 
omission to frame a charge is not a ground for 
revision, unless tbeie has been a consequent 
miscarriage of justice An omission to frame no 
alternative charge, comes under the very com. 
prehcniiTO words “eiror or irregularity” in any 
enquiry or other prococ’dings in S. 537 Cr. P. O. — 
(•16) 2 M N 2G7. 20 B. 533. 

2. Pailuro to ftame a chargo under S. 7S 
I. P. C. for provloua conyiction.—See Note 
>'o 20 under 8 221 (p. 418 sHpru) also 7 M T. 77 

Omissioa to frame soparato charges.— 

3. (u) Fatal.— Two sets of persons cannot under 

S 233Cr. 1’. 0 bo jointly tried in the same cases 
Wieroly because they have on tho same date and 
in order to defmod the game person, eveeated 
knbnlynts, ns tho two kabnlyats so eveented are 
sepfinitp tmnsietions, [3i 0. JOWJ Tho mis. 
joinder of clmrpes Is not eiimbloby R.535Gr. P. 0 
(21 C, N. 750] 

4. (’.) Not Fatal.— Where threo sepirote complaints 

were Ui<l ngamst tho accused bj tbe same 
romplninnnt for cheating threo alilTerent tenants, 
while engaged in the collection of rents on behalf 
of tho eomplmnnnt; //,M that tho defect of 
drawing np n single chnrge for three offences 
nmoiinte.! to one nf duplicity nnil not of mis. 


joinder. [Arehbold EJ 1910 p 76] Tlioo”^ 
not having objected at the time of trial ana t 
having been prejudiced in any way, the irreg 
larity was cured by S 635 Cr T. C.-~4l C. Go 

6. Discharge without framing a charge. 

Where a Magistrate proceeding under Ohap A.' 
called on the accused to produce wiWess 
without framing a charge, and after exaimoi' 
the defence witnesses, recorded an order 
in form was one of discharge • ffrid tlist if I' 
order had been one of acquittal, it could hs 
been regular save for tho omission to frap® 
formal charge and under S. 635 {!) tho oroissH 
by itself would not have affected the 
of tho order.— IS Cr. 1006 (f. B ) 2') P. R 
SecS A 129. 10 W. R. 7. 

8. Omission to draw a frosh ohargo, 
tho first ono Is illegal. — neensed p^" 
was prosecuted nndcr S. 19 (c) of tho Arm* ' 
without obtfiining the previous sanction of 
District, Magistrate under 8. 29 of the Ad 
the Magistrate cannot lie said to bo wim 
jurisdiction to try the c«eo merely 
framed tho charge before receiving sanctmn 
did not frame a fresh eliargo after recc>''"jS . 
Tho defect wn* onred by S. 5.35 Or P. C.— *' 
247 : bnt ter 5 M. T. 162 {rnnfrn). 

7. Tho meaning of “ moroly on tho 
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that no charge was framed.”— (1) The 

words “merely on tho pround that no charpe was 
framed” in S. 635 of tho Or P, Code mean a co'o 
where the offence beinp a petty one, and the 
evidence being fairly taken, the Court framed no 


charge at nil. Bat where tho Court frames a 
charge however erroneous, then it cannot be said 
that tho conviction is invalid merely on the 
ground that no charge was framed.” (To such 
a case, S C.13 cannot apply) r— 40 0 I6S 


536> (7) If an offence triable with the aid of nAscssors w tried by a jnry, the trial shall not 
Trial by jury ot oltence tri.blo w.lb ob llml ftnmnil only 1)0 inraliil. 
assessors 

(2) If an offence tri.able by a jury it tried witli tlie aid of aissessors, tho trial <9liall not 
T^ial with assessors of offence triable on that ground only be be intalid, unless the objection is taken 
by jury. before the Court records its finding. 


NotO 5ce— Ss 297 — 308 Chap XV, Trial by Jnry of case triable with the aid of assessors, (p 508 *»pin). 


537. Subject to the provision hereinbefore contained, no finding, sentence or ortler passed by 
Finding or sentence when reversible a Court of competonl jurisdiction shall be icversed or altered 
by reason of error or omission in nndcr Chapter XXVII of an appeal or revision on account — 
charge or other proceedings. - 

(?») of any error, omission or irregularity in the complaint, summons, warrant, charge, 
proclamation, onler, judgment or other proceedings before or during trial or in any inquiry nr 
other proceedings under this Code, or 

(fi) of the t\ ant of or any irregularity in any .sanction required by section 1(15, or any 
irregularity in proceedings taken under section 47C, or 

(f) of the omission to revise any list of jurors or assessors in accordance vitli section 
324, or 

(d) of any misdirection in any charge to a jury unless such error, omission, irregularity, 
want or misdirection lias in fact occasioned a failure or justice. 

Erpfanalion . — In determining whether any error, omission or irregularity in any proceeding 
under this Code lias occasioned a failure of justice, the Court shall have regard to tho fact whether 
the objection could and should have been raised at an earlier stogc in the proceedings 

A Msgi'trate, being required by law to sign a doenmeat, signs it by n initials only This is purely an irregularity, 
and does not affect the validity of the proceeding 

Proposed amentlmpiit to the «ectlou.—la section 637 of the said Code, 

(i) For clause (bj iht foUoutu^ shall bf namely — 

“(b) of any trregulniily i<i any ortlei unilrr section 196 or iiecrion 196 A or m any proreedin^? tolen under 
sections 476, 476 A or 476 I), or" 

(li) /ii flau«e (iJ), the iron! “iran?,” irhere it creur* aper the mnl* ‘Smc*i eiror, omission, irregiilanly,'' shall be 
omitted 

(ill) The Illustration to the same section i« hereby repeaM. 


ARRANGEIiIENT OP NOTES. 


537 = Si 283, 300 (1872) = Fa 439, 42ij (IRGl). 


Note. — The effect of infraction of the rules of law relating to the following heads has already 
been dcitlt w itli elaborately under tho appropriate section or sections. In accordance svitli tho 
general plan, several rulings hate not been cited below in order to avoid needless repetition. 


I.— Object, Scope and Application of the I 
Section. — I 

(1) Object of the Fection, | 

(2) Scope of the Fcctioa, j 


(3) The principle of the Section explained. 

(4) See SJ7 does not avail to cure the disobedience 
to an express provision as to a mode of trial. 

(>) Distinction between an irregnUntv and an 
illegality. 
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{C) Scope of the teim “subject to the pronaions 
hereinbefore containeJ ” 

(7) Does S. 537 bar interference at an interlocntory 
sta^e 

(6) Consent of accused to irregular procedure 

(9) Appellate Court cannot ignore the prorisims of 
S 537 (b) Cr F. C 

II.— Complaint. — 

(1) Failure to eTatnine the complainant under S. 200 
Cr P C 

(2) Trial without complaint is illc£7>l. 

(J) Omission to record reasons for distrusting tmth 
or dismissal of complaints 

(i) ‘Miscellaneous. 

III.— Summons and warrants.— 

(1) Search n arrants 

(2) Omission to send n copy of order under R, 112 
Cr P 0 

(3) Failure to record reasons for warrant. 

(4) Omission to notify substance of warrants 
(') Irregular warrants 

(C) Summons 

I'V.— Proclamation and Orders.— 

V.— Charge — 

(U Joinder of charges when illegal 

(2) Joinder of charges when not fatal, 
hi Omissions which arc curable 

(4) Omissions which are not curable 

(5) Disregard of S 233 Cr, P. C 

(0) Disregard of S 234 Cr P. C 

(7) Disregard of S. SSu Cr P. 0 

hi Oontrarontion of Ss 236 and 237 Cr P. C. 

(9) Disregard of S 239 Cr. P C 

(10) General Rules 

(11) Serious inaccuracies in the charge are fatal 


VI. — Trials.- 

(1) Joint trial of two distinct offences. * 

(2) Jlisjoinder of charges and persons 

(3) Omissions of procedure. 

(4) Irregularities in trying the accused. 

(’)) Irregularities in recording evidence. 

(G) Joint trial of two parties to a riot 

VII. Judgments. 

VIII. Proceedings other than trials. 

(1) Proceedings under S. 107 Cr. P. 0. 

(2) Proceedings under S 145 Or P. 0 
(.3) Proceedings under S 250 Cr. P. C. 

(4) Proceedings under S. 481 Cr P. C 

(5) Appeals. 

(G) Order of commitment without notice to t 
accused 

(7) Other proceedings. 

IX. Sanctions under S. 195 Cr. P. C. 

(1) Proposed change in the I.aw 

(2) Want of sanction to prosecute. 

(3) Entire absence of sanction 

(4) Defective sanctions. 

(') Failnre to give notice. 

(C) Miscellaneous 

X. Other sanctions. 

(I) Sanction under S lOG 

(3) Sanction under S 197. 

(.5) Sanction under 8 339 

(4) Miscellaneous 

XI. Orders under S. 476 Cr. F. C. 

XIZ. Jurors and assessors. 

XIII. Misdirection to the jurf. 

XIV. 

XV. 

XVI. take the 


I. OBJECT AND APPLICATON OF THE SECTION. 


(1) Thr object of the Sertlou. 

1. (1) The object of the section is to cure more 

irregularities and not to excuse a total disregard 
of law 8 537 being expressly made subject to 
the provisions before contained in Code, cannot 
Override them — 9 C N. 909 

2. (2) S. 517 Cr P C is not intended to apply to a 

case which has not been finally disposed of.— 
21 C 0S3 

0. (3) S .117 Cr P C was clearly never intended to 
allow a Magistrate to override tho clear provisions 
of tho Code The section was intended to prevent 
a more techmealitj from interfering with the 
course of justice, the error, omission etc, being 
one which had e*c.nped all parties at the beginning 
of the proceoding— .17 A. 2S3 KIW 237. 33 M. 
J.78 13M J A 77 11 B, n. (c. e.)r37. 

4, ( 4) S 5.17 can onlj be used to repair irregularities 
which have not occasioned a failure of justice. 
It cannot maVe legal that which i» illegal.— fll 
N. ?.n, 2S M J .1SI , 2D M. J. 101 (F. B.) 

G. (•') 8. .117 cl (i) which speaks of erroni in procec- 
ilmgs befort- or during trial does not cover cases, 
whrri. till, trini i. t in. 


CS) Scopeof the section. 

6. (1) S 537 of the Cr P. C. does not empO’’ 

the nigh Court in cases in which a verdict 
vitiated by reason of misdirection, to d« 

the question ichc'her the coni tettyn right by 

into the eiulence of {he caee. If it does eo 
would be substituting its own decision for 1 
verdict of the jury who have the opportunity 
marking the demeanour of witnesses — 21C 953 

7. (2) S 5.17 Cr P C. provides that no convieti 

sli.all bo art aside merely for wont of saneti 
under S 195 Or P. C. But it would bo gc| 
much further than this to pass orders in revi'i 
converting convictions under S 199 !• P. ^ 
respect of which no sanction is required to co 
viction under a section (e. g S 182 I. P. ' 
respect of whicli sanction would bo neeess’ 
(especially us the nttention of tho Magistrate 
tried the case was drawn to tho necessity of sO' 
sanction. — 16 Cr. G03 (L. B) 

(3) The principle of the nectlon explehie'^ 

6. (I) There is a distinction botweeo a 

which tho trial itself is contrary to I.aw in wnn 
event it is no trial at nil under tho Coilo « 
a case in which the trial is within the jiirisdirti 
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of the Magigtrato and irregularities occur in Iho 
method of conducting it. In the latter case, the 
provisions of S. C37 are applicable and the finding 
can only be reversed If the irregularity has in fact 
occasioned a failure of justice — 20 B 633 

9. (2) Notwithstanding the omission of the parti, 
culars which a charge ought to contain, ghould the 
accused in fact bo not misled by the omiiaioa 
and the omission did not occasion a failure ot 
justice, the High Court as a Court of appeal will 
not reverse a conviction on the bare ground of 
irregularity — 32 JI 3 s See 25 B. 00. 

10. (3) Section 537 applies only when the irregularity 

complained of has been committed by a Court 
of competent jurisdiction When the order is not 
made by a Court of competent jurisdiction, S. 
537 has no application — 16 B R. 84 . 4 0 J. 492 . 
16 IV. R 23 C 328 23 C. 423 19 Cr. 061 (C) ; 

See lOB 319 

11. (A) An omission to frame an altemativo charge 

comci under tho very comprehcnsiTe words 
“error or irregularity in any enquiry or other pro- 
ceeding” in S. 637. Or P. 0. (Ifl) 2 M. N. 207 
26 D 633. 

12. (6) Section 537 Gr. P. 0. cannot be applied at 

an intermediate stage of the case go as to allow 
tho error (want of sanction) to remain nneorrect- 
ed— 0 S. 260. 


(ti) Ss S37 does }iot avail fociti'^ the<Us» 
obctUence to an express provision as 
to (I mode of trial. 

13. lo Ouhrahmanvo Af/yar'e ease, a person was 
tried for 41 separate offences in direct contraren. 
tion of 8 234 Cr P C and the question arose 
whether fhe irregularity in the trial is curable 
under 637 Cr P. C Their Lordships of the 
Privy Council observed as follows “tho effect 
of tho multitude of charges before the jury has 
not been averted by dissecting the verdict after- 
wards, and appropriating the finding of guilty 
only to such parts of the written accusation 
as ought to have been submitted to the jury. 

It would in tho first place ieare to the Court, 
tho functions of tho jury and tho accused would 
never have really been tried at all upon tho 
charge arranged afterwards by tho Court Their 
Lordships are unuil# to regard the disoiedienee to 
an express proxision as to the mode of tnal, os a 
mere irregulanit/ Such a phrase as an irre- 
gularity IS not appropriate to the illegality of 
trying an accused person for many different 
offences at tho same time, and those offences 
beio|» spread over a longer period than by law 
could have been joined together in one indict, 
ment The illustration of tho section itself, shows 
what was meant. Tho remedying of irregnlari. 

ties IS famil ’ 

but it would ■ ■ • • 

such a bran ' • ■ ■ ' 

law to say ■ . . ■ * • 

that such a 

hero shall n • . , ■ ■ ■ 

vention of the code comes within the desciiptioB j 
of error, omission or irregularity. Some pertinest I 
observation arc made on the subject by Lord | 


llersehell and Lord Russel of Killowen in Smurth 
tcode t. IlannayL. R (1894) A. C 494 Where 
in a civil case several causes of action were 
joined. Lord Ilerschell says that if unwarranted 
by any enactment or rule, it is much more than 
an irregularity, and Lonl Russel of Killowen in 
the same case says 'such a joinder of plaintiffs 
is more than an irregularity, it is the constitution 
of a suit in a way not authorised by law and 
the rules applicable to procedure. — L R 23 1. A. 
257=25 II 61.=5 0. N 866=3 B R 040. 

This ruling is followed in 29 IT. J 101(F. B.)* 
23 M J 3Sl • 38 JI loss . 30 Jf. 44 : 30 JI. 32S i 

29 M 569- 23 JI. 437 26 II. 125 . 46 0 741- 

40 C 840 - 33 0.1256 29 0 3S5 . 17 C. N 479- 
II C N 472- 10 0 N 520 8 C. N. 180-6 C J 
737 10 J 475. 17 B R.1DS5 , 17 B R 1074! 

17 D R. 892 . 6 B R 725 4 B R 440s 

4 B R 433 • 4 B R 63 29 B 449 26 B. 

533 19 Cr. ICI (A) 26 195 (04) A. N. 223 s 

18 O 0 02 ! 5 0 C 345 4 0 J 493 . 1 O J 141 - 

21 Or 626 (P) 17 P R 1917. 4 P, R 1917 3 P. 
R 1907 14 F. JI 1905- 2 P R, JBOSs 4 p L. 

1905. 101 P L 1904 17 P E. 1903 3 P. R. 

1905 16 P. R 1902 - 21 Or 29 (Pet). 19 Or. 

235 (Pat) 20 Or. 105 (N)-N N 36 4 N.7li 
17 0 P 159 15 C, r 63 3 L B.75(P. B.)i 
I L B 3C1 . (1917) 3 U. B 18 (’04) U B, l.q.2. 

Note.— This ruling simply deals with the effect of 
disobedience to sn cipress pj-onsJon of tbahw 
os to the mode of trial and in no way tenches 
on the effect of on error of procedure antecedent 
to tbe trial or the jurisdiction of the Coart.>-30 
JI 275 (CM 1 A 134Disti. 

fffj Dlsfinctfon heftreen an frrei/tifnritt/ 
and an il/effaliti/’ 

14 . “ When a thing is directed to be done and tho 
thing is in effect done, but in the wrong way, the 
error amounts to an irregularity and not an 
illegality."— Per Beachcrofl J in 19 0 N. 972. 

(ff) Srope of the term ** Subject to the 

provisions hereinbefore contained/' 

15. “ It IS clear from the wording of cl (b) of S. 637 
Cr. P C , and the explanation attached to it, that 
the qualifying words “subject to the provisions 
hereinbefore contained,” do not refer to tbe entire 
Code that precedes the section but only the 
provisions of Chapter XLV, where the section 
occurs le, 6s 529 to 536.”— Per Bharfuddin and 
BeucAcrtiR / / in 19 0 N 972 [Fletcher J, 
confro]. See311f.80 29 JI 149; 17 II J 633- 
27 C 839 See 6 C. N xln Con 22 C. 170 1 
9 C N 909 23 C 983 (900). 

(7) Does S, !i37 bar Interference at 
an Interloriitorj/ staffed 

IQ. When an objection it taken on the ground of 

Is , I . If . ■ a • . 


omission or irregularity to remain nneorrected.— 
23 0. 9S3 (990) : Fee 0 8 200. 
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{S) Consent of accnsetJ to irreffuhir , 
jivocedvi'es. 

17. Although the consent of the accused or his 
counsel, is presumptive evidence of the absence 
of prejudice, it does not prevent the Judge hearing 
the case, from deciding 'vhethcr notwithstanding 
the consent of the accused, his case has been prejn* 
diced by the irregularity — 28 M. J 329; But see 
12 C X 140 10 0 J 4S2 • 25 P R. 1905 2 C. 23 
C 0 96 4 B. R 53 • 7 H. R 527 (631) : 15 C.P Cf. 

18. Objection as to jurisdiction may be 
taken at any stage : — A plea of want of juris, 
diction may he tahen in the High Court, though 
not taken below [16 IT R. 79]. The Code of Cri- 
minal Procedure does not empower a Sessions 


Judge to try a case partly on ciidence oot 
recoided by himself and the eoiiwnt on 
of Me flecu*efi ennnof ie<t j'n ?iim Mejnnjiirtioj 
to do 80 [26 B. 50 . See 23 W R 59 ] 

(») AnneUate Court ennnot ignore the 
provision of Ss, {>37 (l>) Cr.P. C. 

10. An appellate Court, cannot ignore the pronsion 


was wanting), there being on the record a sanctic 
for proseentton under S 182 1 P. C only— 
110 . 


II. COMPLAINTS. 


(1) FniUire to exnmtne the couiplttinnnt 
nnder S. 300 Cr. P. C. 

20, Failure to ozataiuc the complainant under S. 200 
Cr P C is not fatal and amounts to an irregu- 
larity covered by S 537. 63 P L 1900 1 Pat J 
593 11 P R 1911 9 A 666 11 M 443: Or Rev 
case 398 of 1008 10 Jf. T 573 20 B R 1018 

17 W R 37 But Me 3 0 N 17 30 0 923 

18 A 221 2 Pat J 637 1 Pat J 340 20 Or 

742 (Pat) Where the complainant is examined 
but nis signature is not taken in accordance 
with the provisions of S 200 Cr P 0 The irre- 
giilantv IS not curable nnder 8. 637 Cr.P 0 
6 C N 840 

27. Koto (1) The eiamination of a complainant 
imiler S 200 Cr. P C is h very valuable safeguard 
which the Legislature has provided and must be 
scrupulously observed and insisted npoo, but 
under very ezeeptiocat circamst.ances the omissiou 
to examino the complainant may not vitiate a 
trial ~20 Cr 217 (Pat) 21 Cr. 779 (Pat) See 
3.5 M 606 . 8 S 41 ! 37 A 018 11 A. J. 921 . 

15 C X iv 23 C X.481 40 0.807. 


sworn complaint before him bnt acting °oly o 
a private note from a P.ailwny oflicer, Wot " 
tlie conviction is illegal. [4 B H. (C. C.) 4] S 
does not refer to a total absence of compW'B 
[4PR19I7 28 P. R. 1883 5re (W) A >. 2™. 


(.7) Oinlssion to record reasons for 
dintrustiUff truth or dismissal 
of coiujdalnts. 

26. (1) An omission on the part of tbe Hjip’stwt 

to record reasons for distrusting n complaints 
postponing issue of process after haring 
the complainant is an irregularity not S''®*', 
for setting aside tbe subsequent order of » 
missal after investigation, in the absencs 
prejudice [25 >1. 640], 

27. (2) It 1 $ an imperative provision of ln’v that ' 
Magistrate shall briefly record his reasons 
dismissing a complaint There can be no (I 
lion of irregulirity when tha 

the Btatate are imperative and are dll' • 
disobeyed —4 0. 41 j See 13 0 N. ccxnil 


22. (2) "The omission to examine the complainant 

under 8. 203 of the Code of 1852 (“S 200 of the 
present Code) amounted to only an irregularity 
of such a character ns would be covered by tlie 
somewhat extensive provision of S 537” — Per 
3fn/.r/iood J in n .V, 606 

23. (3) Yaddast.— Wierc a Yaddast was sent by 

A tcshildnr to a third class hlngistralc requesting 
him to take action ngain«t a person who bad failoit 
to obey summons, ArM, it was a complaint of facts 
constituting a complnint nnder R. 174 P C, 
and the omission to cvnminc the teshildar nnder 
R 200 was only an error of procedure which was 
cored by S KIT Cr P 0 11 M, 4«. 

24. (i) Omission to osamino tbo complain* 

ant.-— Kven arsaraing that the law required the 
Xlngi'trate to examine the complainant, the 
ormssion to do so, when it has not prejudiceil 
the complainant amount* only to an irregularity 
covereil by R W7 Cr. P. 0 — ( H) 2 M, X 350 

(3) Trlat trlthouf rnni/iletliif Ih UlegHl. 

26. Where a Sinu'iitmte convieted n perron of an I 
vfience under the Itnilway Act wltHont anv ^ 


( 4) i\li scella u eo if s. 

28. Wbon objeotioa to defective comp^^J 
IB not taken in the initial 8taS0”'l r 

a complaint within the terms of S 190 
is merely a colourable complwnce ’vitn 
provisions of S 190 Cr. P. C., held that no oor 
tion haring been taken to set asidethe Mfl- 
trate'a order issuing process on the P’’.®**'' , *_»i 
on the face of it, the materials on which 
made was insufTicicnt, the case was coveM • 
ct (a) of S 537 Cr. P. 0— 1« 0. X llw 
33 M 3(11) See37 C. 46- • 3S C. 65!) 

20. The irregularity duo to 

comply with the provisions of 
Cr. P. C. ia not covered by S. dh- 
28 A. 212 • Bee Note Xo. infra. 

80, Folioo report is not a complaint.— 
a police report is not intended to be a 
and is not treated as such, it cannot be 
th» report is a complaint. 0 O C t ® 

32 0. IPO 

SOA For further notes— S m Xofn Xo -I y) 
under S 200 (p 377 supra): Xotes Xo. 7, 8, 
under 8 203 (pp. 355 and 3‘'C nvpro ) 
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III. SUMMONS AND WARRANTS. 
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(7) Search 

31. Defective soarch warrant —S C37 cannot 
ffive legal ofToct to a dofectivo %7arrant— 35 C 
107G 

[Note — V Magistrate h guilty of gross carelessncw 
in not stgniiisr liis name in full on the warrant, 
but that in itself is not an illegality which would 
vitiate the arrest It is a mere irregularity 
covered by S C37 Cr. P C 3 Pat. J. -lO? 

32. The ontrustmont of a search warrant 
under Public Gambling Act III of 1867 
to a police ofTiccr of a rank not competent to exe- 
cute such warrants under S 3 Or P C. is an 
irregularitv but it is cured by S. G37 (84) A N 
51 • (94) N 2SG 2Q1 .''ee 4 C. 059 . 6 N. 16S 

33. Defect in the form of a search warrant 

under Act III of 1807. I 

(1) A defect in that it did not direct the search j 
of a house but only the arrest of a person is an | 
irregularity but the irregularity is not fatal if it has 
not caused any failure ol justice— (81) .A N 291. 

(2) Even granting that the law re<|Uired that a 

eearcli warrant issued under the Gambling Act j 
ehould bo scaled with the seal of the Court, the 
omission to affix tkf teal is a mere irregnlanty ( 
cured by 8 637 Or P.O— 23P.R 1010 ^ 

34. Search without ^warront—Pcr cxcisaWe 


Sion of which lie had no license —33 .V 359 tee 
1 1 A. J 033 

(J?) Oiiih'iioti fo eeiul (t copif of order I 
under S. 112 Cr. P. C. ] 

35. The omission of a Magistrete to send a copy ol i 
tlie order under S 112 Cr P.C with tbe summons | 
issued under S 114 of the Code, docs not in 
I'alidate the trial It is an irregularity cnrrd ' 
by S 537 Or P C. 11 U R 740 21 Cb J2I (Pat) 
'•ccSC 724 but ■ee20 W R 30 15 W R 43 I 
8. A. 293 9 Cr 17t! (.A) j 

(•7) Vailnre to record rca^oiii for tvarrant. , 

30. (1) It is a nect’^Kiry preliminary for tbe eser I 
CISC of the power under S 90 Cr P C that I 


reasons should bo given in writing and failure 
to do so vitiates the warrant. The omission is not 
curable by S, W7 Cr. P. 0.— 38 M. 1088 Hut tec 
38 G 769 

37. (2) The omission by n Magistrate to record, in the 
first instance his reasons for issuing a warrant of 
arrest against the alleged abducted woman in a 
case nndcr S. 49S I. P. C is a mere irregularity 
wilhin See 537 (ft) Cr P C — 22 Cr 111 (A). 

(•/) Omlteion to nottf// snbstaiiee of 
irtfrrnnt, 

33. Tlic omission to notify the substance of the order 
of arrest to tho arrested men is an irregularity 
covered by S 537 Or P C. — 18 Cr. GGC (A) : Rut 
23 C 89G 2lj C 749 

(S) Irrcfjnlur 

30. U'here tbe warrant w.is (1) executed on a 
dale subscguect to tho dote specified as tho 
rctiimablo date niid the fact of extension of tbe 
period was not endorsed on the warrant and (2) 
when the warrant was executed by an oBIeer 
other than the officer to whom it was directed by 
name and design ition, Acfd that the warrant was 
illegal [37 C. 122 tre 10 C IS 31 0. 424, but see 
22 O. 590 22 C 750 as to the Ixttcr part]. 

(d) Siiniiiton'i. 

40. Issue of warrant mstoad of summons.— 
The error of a Magistrate in proceeding by war. 
mnt instead of by summons furnishes no ground 
for<)uashiog the proceedings— 1 17 R. 1C 

41 . Fresh summons without fresh informa* 

ttOD— IVbcrc on !in information u summons is 
issued to the accused, and owing to its disclosing 
no offence, n fresh nummons is issued without 


“u failure of justice' that is unless It has 
unfairly affected the nccu<cU’s defence on the 
merits — 31 B 01 

42. For further notes— See Ch ill KsseutiaN 
»f a valid ivurrant uiid' r S 75 (p. 70 »(«pr.i) also 
II P R l'<95 


IV. PROCLAMATION AND ORDERS. 


43. Omission to sorvo a copy of the initial 
order in tho manner provided by subs. 

(3) of S. 145 Cr. P.C. on tho property 
in dispute —IS not a fatal defect unlc«a there 
IS material prejudice— 33 C 99 (F.B.) 33 C 
lO.Q 33C 33 C-oi'i-nOO N 1*09 

44. Defect in publication of proclamation 
under S. 87 Cr. P. C.— "It was held m is 
M 3 that defects in publication cannot be cured I 
by S 537 Cr P.C, although with due deference) 
tu the learned Judges who decided that case. I am | 


•not convinced that the decision is sound "—Per 
Jtroa'ti’-ay J in 0 P. 11 19lC 
[17otO. — IVhcre the proclamation was made and 
was read and jiuldished in the I'laces where tho 
absconders were Dio*t likeli to hear of it, but a 
copy was not fixed to the Court bouse, M-l that 
the fliw was cure<l bv R 53 Cr. P. C.— 39 P. p 
1917 

45 . [Note.— s'ee Notes No 12, 15, 10, 17 (») under 
S 87 rnpra [ pg 64 85] Notes No b and 26 
ander S. *9 »»pra [p/. 8" aad 89 
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CilARGli. 


[Sec. 


V. CHARGE. 


(I) Joinder of charges it'/icu iUegal. 

40. Joinder of two distinct charges of offence 
committed on different dates and not forming 
part of the same transaction is illegal. 33 0. 292 ; 

13 C. N. 1089 . 26 M 125 ; 10 O. N. 520 : But see 

14 A. 602 27 B. 135. 

47. Joinder in one charge of two distinct offences 
though arising out of the same transaction is an 
illegahtj fatal to the trial 10 O. N. 63 : 

6 C. J 757. 

48. Note. — But when such irregularity aoioants to 
an error in form rather than in substance, and 
the accused has not been prejudiced, it will be 
cured by S 537. U 0 N 54 • 35 C 161 4 A, 
147 C07) A N 203- 12 ? R 1918- IIC.J 182- 
5 m (’04) K 21 23 M T. 379 22 Or. 344 (O). 

(2) Joinder of chm'ges when not fatal. 

40. The accused forged 11 rcnt.reccipts and filed 
them simultaneously in 3 suits, hanng dirided 
them into 3 separate sets and attached each eel to 
a separate irritten statement Three charges were 
framed against him one in respect of each set of 
receipts. It was contended on appeal that it 
amounted to a joint trial of eleven offences of 
using forged receipts,— Arid— that under the 
circumstances, there was no valid ground for 
questioning the correctness of the conviction 
20 0 413 • B«f ('(«) A. N 223. 

So where the act of defamation nndcr S 500 and 
attempt to commit extortion nnder S. 3S5 though 
committed at different times, are so connected 
together as to form the same transaction, Arid— 

It was legal to convict .at the same trial on both 
the charges, 18 P. R 190 1 s 5 m 2 N 147. 

(3) Omissions which are enrahte. 

80. (1) The omission to mention the wife in the 
charge in a case of defamation of both the 
husband and the wife is not fatal —16 M. J 224 

81. (2) ^"hen the charg** is defective in this that it 

docs not give substantial notice to the accused 
as to the facts on which they are tried, they 
must be said to have been prejudiced and 6 537 
does not apply,— 33 C 295. [Per TTocIroffc end 
iltdrrjeeJJI. 

82. (3) Tho emission to set out the precise object j 


0 I’ It 1915 
5m 11 C 100 


(4) Omissions trhlch are not cnrahle, 

83. (1) Achargoframraundrr.S 20 R. 8 of the Madras 
Forest (.\et V of 1 R.S 2 ) must clearly stale that the 
place from winch the nccusod sent a tree was a 
‘rrirrTcl forest." Omission to state this is 
def«<t and vilintcs tho trial— (|2) Jf 


54, (2) If the charge for dacoity does not set oa 
or indicato which particular dacoitv an accosn 
is tried for, tho conviction must be set aslile 
(12) M. X. 49 


(5) Disregard of S. 233 Cr. V. C. 

55. (1) A joinder of charges, not permitted by S 23 

Cr. P. 0 and in contravention thereof, w 
and cannot be cured by S 537- *6 B S. 725 
29 B. 449 • 2C A. 195 1 10 0 X. 620 . 30 M 32S 
(’04) U. B l.q., 2. (’07) U. B. 5 : 2 P. B- 
3L B,62(P. C. N. 112Si 41 C 722 

613 P, L. 1904: Bnt flee (’07) A X 208. 

56. (2) The joint trial of two calendar cases is iHf?*' 

Sec. 233 Cr. P. 0. says that each charge shoo 1 
bo tried sopar-ately and tho failure to confora t 
it at any stage of the trial renders the procMihn? 
illegal.~29 M. J. 101 (P. B.) s 23 11. 61 (P C) 
29 C. 385 41 C. 722 : 41 C. PC2 

67. (3) Failuro to dr.aw up a distinct charge 

act, when a person is tried for several art: 
forming tho same transaction, is not * 
irregularity but illegality incurable by S 63'" 
26 A. 195 

68. (4) Omission of tho word “dishonestly"^ ' 

cbnrgo of tbeft is not fatal and is covered by s' 
637—9 0 X 074 


(0) Disregard of S. 234 Cr. P. C 


The joinder at one trial, of more charge* 
three, for offences of tho same kind and ****““i , 
over n period longer than one year contrave 
S 234 Cr P. C and is an illegality which caiia« 
be cored by S 637.— 2S 1. A. 257 = 25 “ , 
(P C ) 15 C P. 63 ! 26 0 660 . 26 A. 1®’ 
4 B R 433 . 14 P. R. 1005. 


[Note -Tho rul.n. in 2', JI Cl (P. C ) •"' 
ruled— 27 C 839 fP. B ) : 28 0. 7 (9)= ^ 
1011 ] 


(7) Disregard of S. 233 Cr. r. C- 

60 The joinder of two or uioro charges for two 
tincl offences not falling within the scop® «'g 
235 Cr P 0 IS illegal and cannot be cured by 
537—1 L B 361- IG P. R^ 1902 4 B B 4^ 
29 0 3,85 


(S) Contrarention of Ss. 

Cr. r. c. 

01 ^therc the Court convicted 


230 and 237 
an nccuseJ, t^' 


ow* 

J 

<3 537 


12, (1) Trial of several persons for distinct i 
of cheating is opposed to S 21 j and 239 »i 
illegality not curable by 8. 637,-013 1’. h* 
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SERIOUS INACCURACIES IN THE CHAKCE. 
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17 r. R iiK)3. iG r. n 1902. Sf^iso. 0. jcs 

29 R. +19- S3 C. 1250: 29 C. SSI : 2S G IW. 
G C. J. 757 ! 1 0 J. 475 ! 4 B U. 53 • 4 N 7l s 
(•07) D. B. 1-q. 5 : But See 11 M. 441. 

63. 


(10) Ge>icr(tt Jltifet. 

64. Case of ombezzloment. — A general cliarge 
of embezzlement mentioning n gross sum misap. 
propnated as laid down in subs (2) of S 222 Or. 
B. 0 is lufTicicnt ; but it is defective and most 
fall through where the accosed appears to have 
been prejudiced bj not having any definito charge 
to answer —IG P. W. 1007. Charge of abetment 
ns well as commission of an offence cannot bo 
tried together — 24 JI. 523 

64. Note —See Notes No. 3 to 19A under 8. 221 
aupia [pp. 415 to 417]. Notes No land2and 
n. Effect of misjDimlor on tho validity of the 
trial under S 23 J Cr PC (rp 430 and 431 
supra] also V. Misjoinder of charges (p. 435 
siipia). (3) Misjoinder of charges instances under 
S 23tCr. /> G Cp 438 sapnx], V Joinder of 
charges under S 235 (p 440 fipra] V. Effect of 
non.eompliance under 8 239 [p. 4G4 snpm] 

65. Ulsjoindor of charges— renders tbo trial 
Illegal and tho error cannot be cured by 8 537 
Or P 0.— 2 L B. 10 28 I A 257 = 25 M Cl 
(P, 0 ) 20 M 125 4 B R 440 32 A. 67 6 Bur 
T. 101. 

66. Addition of charge at a late stage — 
Where out of four accused committed to tho 
Sessions under S 302 1 P C tho Sessions Judge 
acquitted three, but convicted tho fourth accused 
on a charge under S 32C I P. C added by him 
(luring tho course of tho trial kel<i, that the 
addition of the second charge was not a mere 
irregularity but an niegallty not covered by S 
637 Or. P C —20 P W. 1909 

67. Omission to frame tho supplementary 
charge.— In a charge and finding under S 39S 
P 0 tho substantive S 393 should be mentioned 
as well ns the supplementary S 39$ The omis> 
sion to specify tho section would, however, bo 
covered by S 537 Cr. P 0 — 12 Cr 4G8 (L. B.) 

68. Omission to mention S. 34 I. F. C. in 
tho charge.— Where there is ample evidence 
of common object of an assembly, the mere 
omission to mention S 34 in tho charge is rnred 
by S 537 Cr. P 0 when no failure of jnstice has 
occurred bv reason of the omi««ion. — 1$ Cr 3^2 
(Pal) See 21 C. 827 2 B R. MW (1131) 


CD. Omission to sot out guilty intention.— 

An objection to set out the guilty intention of 
an accused in tho charge is subject to tho provi. 
sions of S. 637 Cr, P, 0.. anil before effect can 
bo given to any such objection, it must bo shown 
that tho omission complained of occasioned a 
faiinro of justice —22 C. 391. 

70. Difference hotwoen English and Indian 
Law.— “^Vhat are tho facts to be proved to 
secure a conviction is very different question 
from whether tho accused has sufficient notice 
of those facts necessary to be proved against 
him. In the latter case an omission to state tho 
particulars which onght to bo stated m tho charge 
Will not be treated as material, unless it has 
occasioned a faituro of justice. Tho English 
rnlo as to what ought to bo set forth in tho 
indictment is modified m India by Ss. 225 and 
837 Cr. P C ’’—Per Sanlarnn A'air J in 32 M. 
384. 9 0. N 974 (979) 

Serious luuccuractes tnthe cJiarye 
arc fatal, 

70A. (1) Wliore the common object specified is hurt to 
ono person but tho conviction is for causing hurt 
to a different person, the inaccuracy is fatal, as 
it amounts to a total absence of charge which 
cannot bo enred —40 C 163 > Set 14 C N. cczeis. 

70B. (2) Where a charge related to the offence of 
hooso'brcaking with intent to commit theft, a 
conviction on the finding that tho intention was 
to commit adnltcry is bad — 41 C. 743. 

70C. (3) Where the charges against the accused were 
under 8s 148, 301, 149 and 320, 1491 P. 0, field 
that conviction under 6 320 was illegal, there 
being no charge under that section, and tho 
jury hanng acquitted tho accused under B lig 
1 p 0^10 CG2 10 C. N. 1077 34 C 698. 
Bre 23 W R 59. 

70D. (4) Where m tho charge tho offence was at first 
stated to have been committed on the 3rd, Jannary 
1909 and evidence to tho B.amc effect was recorded 
but the Magistrate on being satisfied that no 
offence could have been committed on that date 
amended the charge and altered tho date of 
occarrence to the 27th December 190'^, and re. 
examined the witnesses with reference to tho 
new cireumstancca, the High Court set aside tho 
conviction ss the mistshc was not a mere clerical 
error and the conviction was based on tho evidenco 
of accommodating witnesses 13 C N ccisxziii. 

70E. (7) Where two distinct offences were alleged 
against the acented but ho was charged with 
only one, and it was impossible to understand 
from the charge with which of tho two actions 
alleged, the'aecBsed was charged, tho conviction 
was set B«ide —13 C N. cclzvii 


VI. TRIALS. 


(J) tfofiif trial oftu'o rf/vf/nef offetieet, 

7l. (1) 4Vhero the nceused was at one and the same 
trial charged with roblwry and murder committed 
ia the course of one transaction and also another 


robbery committed some hours previously at a 
place 3 miles off, that it was only an error 

or an Irregularity curable by S. W7.— 14 A 
502. 
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IHRLOtlURlTIFS IN TRYING TJIE ACCl'SEC. 


72. (2) Joint trial of two persons scTcrallj dialed 
with ('iring false eridencQ in a trial in the 
Sessions Couit, IS in contrnveniioa of S 233 and 
cannot be cured by S 537. — •! U R 53 

73. (3) Joint trial of three persons — two accused of 

offence under S 457 and one of an offence under 
H 411 F. C when the two offences are not parts 
of the same transaction is illegal — 4 P. L 1903 

74. (4) Joint trial of a person charged with receiving 
stolen property with another found to be in pos- 
session of property alleged to have been stolen at 
a different time is illegal— 101 P. L 1904 

76. (5) Trials in contravention of Sa 233, 234, 23>, 
236 237 and 239 Or P. 0 —Sec V. Charge (aUte) 

(2) of charties ontl persotf^. 

70. (1) IVhere at the same trial an accused person is 
charged with t« o offences under S. 178 IPO 
and two offences under .S 179 of the Code, ArM 
the ease was not governed by S 234 of the 
Cnm Pro Code and there was no misjoinder 
Moreover, the facts having all been admitted, and 
the sentence pissed being ptacticallj for only one 
of the offences, if accused was not prejudiced, 
tlio irregularity, if any, was cured by S 537 Cr 
P C —33 C IGl 41 0 66 

77. (2) The joint trial of thieves and receivers of 
stolen properties is illegal unless the offences 
charged were committed in the courso of the 
eime transaction within the mcniimg of S 239 
Or P C— 40 C 741 . 33 C 1230 3 P 11 1903 
(’14) M N 332 See 97 P I. 1914 

(tf) OmltMlon^ of pvoccthtfc. 

78 Omission to read over and explain 
charge — Tim omission to roid over and explain 
the chargo to the acensed under 8 271 Cr P C 
at the trial nt the l^csstons is a senoas crior 
of procedure The mere fact that 8 537 covers ' 
an error, omission or irregularity of this kind is I 
not a sufficient answer —21 Cr 410 (\) But xce 

r> 0 826 I 

79. Failure to examine the accused.— The 
provisions of S 342 are imperative and failure I 
to complv with them is not n mere irregularity 
curable bv S. 537 Or P 0.— (19l7) 3 U. B 18 i 
21 Cr 705 (P.it) . 41 0 743 Or. Hcf No of 17 
of 1919 (Pat) 17 n. R 892 2 LB 115 

80. Failure to call upon the accused to 
enter on his defence- — The omisrion to call ' 
upon an accii«eil person to enter on l)i« defence ' 
IS an irregularity, covered by S 537 Cr. P 0 ' 
providei] the nccu>eil 1ms not in iinv way been 
prejudiced therchv— 10 A J 41 Co«. 2»C 252 

2 L n 115 

81. Failure to comply with tho directions 
In S. 356 Cr. P. c.— “T)>c direction in S SKi 
appears to me to he manditory ns nl<o the fbrcc- 
tioninS 3ro Cr 1’ 0 Tlie nrui-roinpliaiico with 
the requirements of tho section (record of 
evidence in a lantriinge which is not the langnnge 
of the Cmrt) wonld thertfore, not only l>e aa 
iireirnhrity hot nil illepilitv winch would ritaite 
the trial. 19 Cr 235 (I'lit)- S,e t2 C 381- 
il'l C, 9V, 1 20 IV. R. 14 f ('ll) A. X. 145. 


f Sec 


83. 


Omission to enquiro if accused wants 
ffc noi'O trial. — Whether there was no demam! 
or lefusal but only an omission to enqniiefr™ 
the accused whether he wished to exercise tiie 
right reserved by proviso (a) to S 350, aidtlie 
.icensed had not been materially prejadiceS not 
xt.is a failure of j'uatice occasioned by theomu 
sioH, the error in procedure is ccrctl by 8 53’ 
Cr. P. C— (12) U. B. 161 . 40 A 307- 3 P. 2 
IJKKJ • Con 5 Pat W. 40 

Cognizance under S. 35 1 Cr. P. C.— l7Lerc 

Laxvs cballancd by the police and after ciainims? 
the investisating officer, the Magistrate i«ne'! 
process against S and tried him along with I 
hut did not examine the investigating officer 
again, held that tho mistake did not prejudice s 
as the polico officer’s endeneo contained prjcti 
cally nothing but ‘ ' ' 

The irregularity 

acured by S 53" Cr. P. C — ^ 65 

84 Omission to follow the procedure ifl S. 
191. Or. P, C.-Wliere a Magistrate mitistea 
proceedings uto mofrt but did not inform tlie 
accused that he had the option of •*, 

case tried by another Jlagistrate Held tost 
was not a mere irregularity f ,v‘. 

It was an absoluto illegality and 
whole trial— 22 Cr 96 (P) • 143 P. h- 
13 P R 1S9S 28 A. 212 13 A. 345 6^ i*'’ 
3 0 N cclxxix. 

85. Refusal to issue process,— W imo a Maps 
tratp, III refusing to issue process for the wuw* 
uained bv the ftpeus^d. did nOt bale blS I**®. 


I history of tlie investigation 
iglit therefore be taken »s 


uained by the accused, did not base bis ref® 
in regard to any particular witness on 
grounds, which under the provisions of S 257 
tho Codo are eutficient to justify it, AeW ,11,- 
order was illegal and was not siieli as coni 
cured by S 637 Cr. P 0.— 31 M llil i 8ccSb»‘ 
41B 2 B S 


(1#) Jrrcf/iilf{i'ttic-< til tl'i/iiif/ fAf 

86 Tiials before Honorary Magi'trates— Act k 
ISUS nowhere lays down that it ii necessary 
validjto a judgement of » Bench of 
Mngistrates that each Honorary , 


Magistrates that each Honorary -— r- - 

decides the ease, must be present at every hes 
when evidence is heard— [20 0 S70: 23 0. 

18 M 394 21 M. 2J6 Dissented from] 
il such procednro shonid amount to irreg^J®^ '' 
It IS rnnil^Tirrl I,,- of S 53l tr 


: condoned by the provisions of S 
P C— 17 O C. 142 


87. Trial by a Magistrate who is 
ally interested in it within tho 
S. 556 is not a mcro irregularity but ao illCr' • 
See — Notei under S 556 Cr. P. 0. 


Trial by the sanctioning oIQcor' ^ ' 
trial of an offence by a Court which shooU ■ 
have cither granted sanction or taken action jm 
fi 170 Or P. O. is irrcgul.ir and the 
cannot be cured liy nn application of 8 
Cr P. 0—4 0. J 1U2. 

Canoollation of trial after record^ 
assessor’s opinion.— 'Vhere to the 
under S. 392 1 P. C. on which tho 
lommittcd, charge* under Ss 211 and HI 
Bdihd in the Sensions Court and alt®’’ 



iRREnui.\nniFS in rfcoroino e^'idrnce 
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as«essor'a opinion liacl been rccorilcJ, tiie Jod^ 
“caneelloil the trial nnd deeidctl to hold ft frcah tnal 
against the accused, being of opinion that the 
charge nnder S 214 had been improperly joined. 
Held that tlic Sessions Judge hod no authority 
to cancel or set aside the trnl ftnd S 537 (a) 
could not “avail to cure the disobedience to an 
eipress provision ns to a mode of trial. — 17 D R 
1074 

80A. The ruling in 2 j M 61 (F. B.) followed in 
29 C. 3S5, cannot be extended to a preliminary 
enquiry with a vicn to commit to the Sessions 
20 M 593 


(«) Irrcf/iilnrltles ill recortlluy ci'iilence. 


Examination of prosecution witnesses 
after dofonco had closed.*— In n criminal 
trial after the evidence for the defence had 
clo«cd, the Magistrate examined certain witnesses 
for the prosecution giving at the tame time 
full liberty to the accused to cro«a examine them 
Held that having regard to Ss 537 nnd &40, no 
interference was necessary— 21 O C 9> 

22 Cr. 08 (B) 13 W R 30 . 13 IV R 10 
Irregularity in recording evidence .— a 
F rcsidency Magistrate recorded the evidence of 
some witnesses in the form of indirect narration 
IIt!d that such irregularity in the form of 
recording CMdcnco where no failare of Justice 
has been occasioned IS cored by S 037 Cr I’ C — 
18 Cr 330 (M ) [19 M 200 F ] 5r«0MH(a|>) 
43 But ire 20 WR 14 

Becord of ovidence in the absence of 
the accused,- IVhcro the evidence for the 
proaecotion was recorded in the presence of the 
accused hut ho diiippcarcd when his own wit. 
nesses were called, and his personal attendance 
was not dispensed with either under S 203 or S 
300 (2J Cr I’. C and the Magistrate recorded the ' 
evidence of the defence witnesses m the acensod s i 
absence and convicted him • IMd that S 353 
applied and the words of the section were clear 
and peremptorj The procedure adopted by the ^ 
Magistrate was illegal nnd the irregularity could , 
not be cured under S 037, fifii thnuqh >1 had 
led to no DWtenrnnye of jn^tiee (12) U B 4q 


Impropor uso of st&tomonts boforo the 
police. — Where the Magistrate usml the state, 
ments made before the chief constable during tbe 
police enquiry without (1) complying with tbe 
provisions of 6 1(12 Cr P C and (2) giving tbe 
accused an opportunity to cro's-examinc the 
chief constable, and it was apparent that bis 
decision was inlliionccd by such statements, held — 
that the Irrcgnlarity maternlly prejudiced the 
accused and could not be cured by R 5.17 Cr P 
C— H K 30, 


04. Admission of evidence recorded in a pre* 
vioUS trial.— Where evidence recorded against 
the prisoner in a previous trial relating to the 
Bimo transActioii, is ndmittcd in evidence at n 
siiliscqneut trial under .a different section with 
the consent of both the ftccuveds and flovernment 
I’le.adcr, the procedure adopted though improper 
IS cured by S 537 Cr P 0 — 8 I! R 53S 13 

W R 40 ree 35 0 457 Con 12 C N 140 

06. Not©.— Where instead of examining the 

witnesses for the prosecution tho Magistrate 
caufcil copies of their examination lu-chief record- 
cd at ft previous trial without any objection on 
behalf of the accused to be read out to the 
witnesses and the witnesses were then cross. exa. 
mind by the prisoners, lie/d — although tho proceed, 
ings ivere irregular, tho irregularity was cured by 
tho provisions of 8 537 Cr P C ns it had not 
(icon shown that there had lieen any failure nf 
justice —9 A 609 

fi!) Joint trial ofliro parties to a riot. 

90 Where there Is a not and fight between two factions 
tbe members of eacli party should bo committed 
for tnal sc|>aratcly. A joist trial in such n case 
IS wrong and the conviction will be set aside — 
(8 W R 47 9 W R 33]. Where two opposite 
factions commit a not, it is irregular to treat 
both parties as constituting one nnlawful 
assembly and to try them together in as much 
as thev^o not have “one common object" within 
the meaning of R 141 1 P C [12 W R 75 ‘ 
20 C 537 O S 75 1 Bur 275 • 331 22 P. R 

1881 15 P R 1882 6 P R 190C (SI) A. N 28) 

07. Trial on “parallel linos.”— Where n Magis- 

(rate in two cases of counter charges nf noting 
ftnd assault, tried, first of all, one party and 
having tsL'cn evidence for that party, he, without 
giving bis decision in that enquiry, proceeded 
to take evidence for the other party and in this 
second enquiry ho called as witnesses some of 
those very persons whose guilt or innocence was 
tho subject of enquiry in the first trial, and as 
to which ho was suspending his judgment, 
Sir Comer Pefhtrnm C J rem.srked "I think 
tins IS a courso which Ls to lie deprecated to the 
Isat degree I think it a very great pity that 
Magistrates should eier adopt it There is no 
doubt to mv mind that it constitutes a verr great 
irregulanty •’ [J4 r .lit See Hat 3.11) The 

ciinvictiou and trial under similar circumstaneca 
was set aside as Lad, although the jdeaders for 
the defence were consenting parties to the 
procedui^ [6 C 90 See aleo thefollowing eases — 
13 0 L 27 3 8 0 .V 180) In 8 C N 341, a 
Inal “on parallel lioes" wag declared not to bo 
vitiated ns the procedure was an advantage to 
the accused rather than a disadvantige ) 


VII. JUDGMENTS. 


08. Whoro substantial justice has been • 
done— Where the judgment ihowi that the . 
appellate Court appreciated the points the pn>- 
secntion hvd to eilsblish, and had clearly in new , 
the points for determination, the H'ch Court 


would not interfere merely becaure it doeg not 
exactly comply with all the rerjniretnents of R. 
.“67 Cr r. C —20 C. 351. 

DO. Absence of xrrltton judgment when sen* 
tonce 18 passed.— A sentence it illegal whea 
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PROCEEDINGS OTHER TKA.N. TRIALS. 


[ Sec. 


there is no written judgment when it is passed 
and cannot be cured by S. 637.— 14 A 242. 27 U. 
237-21 0 121 [Per Tmelyaii /.]. 

Noto — IVLen tlic JIagistrate apparently after fall 
consideration of the arguments addressed to him 
pronounced the sentence thongh he had not the 
judgment ready at the time— lleld — the omtasioa 
to record a judgment under this circnmstance 
is only an omission or irregularity which falls 
within S 537—23 G 502- see 21. O 121 [Per 
Prince/ and O'Kineally J.J.] 

[ See Note No 2 under Sa 367 — 370 (p. 652 supro)]. 

100. Omissioa to pronounce.— If a judgment 
has been written, the omission to pronoonce it 
before conricting and sentencing is cured by S. 
537 (a) Or. P C.— 23 M J. 445 «ee 2 \7eii 711 
(712) 

lOOA. Omission to pronounce portion of 
the judgment. — The omission to pronounce a 
portion of the judgment imposing fine which the 
Magistrate has written, and his omission to date 
and sign the judgment at the time of pronounc- 
ing it are omissions covered by S 637 Or P 0.— 2 
Weir 711 (Venlataramanyya). 

101. Omission to write judgment in tho pro- 
per language Omission to follow the ex- 


press direction of S. 367 which hys down tbit 
the judgment should be written either in English 
or in the language of the Court is cured by S 537 
—4 C. J. 232. 

102. Judgment written in defiance of law.- 
Judgment at vari.mce with the direcfioos given 
by Jaw and which has materially prejodiced tie 
appellant at the trial of the appeal cannot be cored 
by S. 637.— 10 A. J. 435 

103. Judgl ‘ ‘ ® 

367.— 

ing ord' 

Or P. ■ . K 

be invoiced m a case m which there is no qae&tioa 
of any omission or irregularity in a judgment 
but an absence of judgment. — 17 B It. lOSo. 
fNote— See notes no 73 to 82 A, under S. SGi- 
370 (p. C57 fvpra )] 

104. Omission to find common 

Where the judgment does not contain any “*>“• 

ing as to tho common object and the charge doe! 

not specify the common object in clear terms an 
u otherwise also defective the accused are toereoy 
prejudiced and S. 537 cannot cure —33 0 29e. 
103. Note— See IX. Effect of non-cemphance mtb 
the prorisions of Ss, 3C7 and 434 (p 659 ) 


VIII. PROCEEDINGS OTHER THAN TRIALS. 


(J) ProceetUnos umler S. Z07 Cr. J*. C. 

106 (1) Two rival parties to proceedings under S. 107 
cannot be tried together. A joiut enquiry against 
both la illegal -.-8 0 N 180 1 110. K. 472 

107. (2) Joint enquiry agaiust person not associated 
together, within tho meaning of S. 107 Cr. P. 0. 
IS illegal.— 9 0 N 898. 

lOS. (3) Failure to act forth aubatanco of information 
in tho order and to aervo the order in accordanco 
with S 112, IS not fatal,— SO C. 313. 


100. (4) Summons under 8. 107 in procee- 
dings under S. llO^Whcre eummonees were 
... r.. n « -t. jjjp procoo- 

’ C, but tho 
the irregu- 
by S. 637 

Cr P. C.— 14 Cr. 05 (M.) 

110. (.5) Joint enquiry under S. 117(4).— Where 
the members of two rival factions were proceeded 


lixiii 

Note.— See Chnp. XVI IrreguL'infios under 8, 107 
(p. ISS lupea) 

(ii) ProrretJhiyi mnlcr S. J4S Cr, P, C. 

Ill (1) The omission to state tho ground upon which 
A Macistnto i« intUricd as to likelihood of a 
breach of the peace In tho initial order under 
B. 145 cl (I) [i an irretnilAritv canblc by 8. 637 — 
33 0. {'VI) A. .V.ni7i 23SI.J.4««i 

.33 C 3*,2 (P. D.) I Hut Sre (•»!) A. N. 40» CM) 
.^.S^302 


112. (2) One proceeding involving claims 

to soveTal pMs of lands, claimed to bo m w« 
posBcasioD of different porsons, is not Inraua « 
the ab'cnco of preludice.- 5 0 N. 644*80^ 
710. 

115. (3) Failure to follow the atrict provisions of 8. 
145, when the parties had their cases fully heaWr 
Is an irregularity which is not fatal, — SO A. 41. 

[Note.— Sw XLX. Irregularities which vitiate. 
Irregularities which do not vitiate under 8 •*’ 
ipp 2i~.2i8 SHpra)]. 


(3) Proceedings S. 3S0 Cr, P, 

114. It is clearly not tho intention 'if tho Legislat^ 

that a complainent should be"entitled to adjour* 

moot in order to enable him to show ea“* 
against an order under S. 250 Cr. P. C. much 
to an opportunity of producing further evloenc 
Tho adjournment of proceedings is an irregular'^ 
but tbo irregularity is cured by S. 537 Of P* ”, 
30A 132. [8 B It 817. C03) A N. 214 

25 A 316R] Bee Notes No. 39-41 (P 4(£))- ow 

(p. 4S0) under S 250 supra ] 

114A. Tho omission to make tbo Tfcor 
roquirod by tho proviso of S. 250, ^ 

passing an order of compensation, cannot be 
to amount to more than “an omission 
judgment or other proceedings daring ‘(1.-;, 
within tho meaning of 8. 637 Or. P. 0.— 3 
TU [KaUa) 


(4) rroeeedtngs under 4S1 (2) Cr. Z'- 
bough the failure to comply with the 
s of 8. 4S1 (2) Or. P._0 is onl^y on 


115. AUh 

siona . - . 

which may bo cured by 8. 637 Of. P. 0 
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not be condoned, nlion it cannot bo gathered 
from tho record, what was the judicial proceeding 
or stage of judicial proceeding at which Iho 
offence was committed and when it ii doubtful, 
if the evidence eatablishod tho fact that tho 
interruption was intentional. — IG Cr. G21 (M.) 

(it) Apjieali. 

B. Tho failure of a Deputy Magistrate to state hia 
reasons for ordering fresh evidence, under S 428 
Cr. P. C , IS an irregularity that is cured by S. 
537.-9 M. T. 406 

(6) Onlev of commltun'iit without 
notice to the aceiiwtl. 

7 Where a District Magistrate directs a subordinate 
Magistrate who has in his opinion improperly 


dischaiged tho accused to commit the latter to 
the Sessions without giving any notice, tho irre- 
gularity is cured by S 637, if tho subordinate 
Magistrate gives the accused an opportunity to 
show cause before committing him — Hat 899. 

1 1 7A. A trial ender n commitment made by an erro- 
neons order of Sessions Judge has been held and 
no actual failuro of justice has been caused by 
anch error, S 283 (= S 637) Cr. P. C. would bo a 
bar to the reversal of the judgment.— 7 C. GG2. 

(7) Other jiroceetlings, 

118. ’ ’ ■' which 

1 inder S. 

orders 

> ‘ • , ■ . . Irregu- 

larities nnder 6 141 (p 214 supra ) 


IX. SANCTION UNDER S. 195. 


(1) Propowtl Chnuge In the Law. 


9. The words “of tho want of or any irregutarity 
in any sanction required by 8. 193” in S G37 are 
to be expunged. Tho words will bo redand-ant 
in view of tho sweeping changes to be effected in 
S. 105 The Code as amended will not permit the 
granting of a sanction to any private party The 
Court will have to make a complaint in writing 
All defects of procedure in relation to proceedings 
nnder S 106, willfall within tho terms of 8s 47G 
470A, and 4?C1} and will bo covered by S 637. 

(3) irnnt of mnetton to prowottc, 

!0> Tho want is an irregularity and unless tho want 
of such sanction has m fact occasioned a faiinro 
of justice a conviction is not bad only on that 
nccount— 28 C. 217 29 M. 149 31 M SO 21 M 

J. 753 . 27 C. 452 32 0 180 
11. Noto— Where the nffeoted party at once tooL 
an objection to the ease being proceeded with 
for want of sanction as required by S. 1 OG Cr. F C. 
it would be unfair to allow tho case to proceed — 
37 A. 2S3s 22 C. 170- {'01) AN. 151 
llA. When conviction is bad for want of 
sanction— 

(1) Conviction of a person of an offence under 
S. 18G P. 0. the pro«ecution being started on a 
letter sent by a Civil Court Amm to a police 
officer without tho sanction of the Civil Court 
~{XH) A. X. 2G0 

(•V) Jintire altwncc of sanction, 

22. There la ample anthority for the proposition 
that the entire absence of tho sanction required 
by S. 193, docs not entail the reversal of a con- 
viction, unless it is shown to have occa.ioned 
a failuro of justice, and tee. 537 (b) Cr P C 
•pplied as much to a case in which a sanction 
has been granted and has become ineffective 
under Cl (1.) of S. 105 at to a case in which no 
sanction has been granted at all —4 P. R. 1913 ; 
(■01) .A.N. 151 s 21 M.J.753S 31 M. 80 . 28 C. 217.' 


[Note — Though want of sanction under S. 195 
Cr P C may not ntiate a trial, yet when there has 
been no complaint under 6 105 ns regards the 
ofleoce of which the applicant has been found 
goilty the absence of a complaint is not a mere 
iTTegulanly but is fatal to tho trial —20 Cr. 
770 (N ) ) 

(4) Defective .SVr»icf/o»9. 

134. (I) A defective sanction it cured, when the 
accused has sufficient notice ~“A conviction for 
perjury connot be set aside on tho ground that 
the sanction was defective, unless there has Leon 
in fact a “failnre of justice.” Where, therefore, 
the statements alleged to bo falso were sot ont 
m full detail, in tho application for sanction, 
and they were also specified in tho charge 
subsequently framed • IM<(, the accused had full 
notice of the case against him and thero had 
been no failure of justice ” Per Jcnlint (7 J,and 
SlookerjeeJ in 3G 0 808. Ste 18 A 203 also 
19 D.3C2 3 C X 35 



function] would not vitiate the sanction accorded. 
6 537 would clearly cover such a mistake — 
23 P R 1916 

Failure to give notice, 

126. “Proceedings nnder S 193 Cr. P. C. are of a 
judicial character, and no order should be passed 
in such proceedings without pviog notice to the 
party in those proceedings to whose preju- 
dice the Court decides to pass an order, and an 
omission to pro such notice is a defect of pro. 
cednre resulting in a failure of justice, and con. 
seqnentlv the defect is not curable by 8 537 Cr. 
P.C— 21 Cr &« (0) 

127. [Noto— “Proceedings under 8 195 Cr. P.C. are 
of judicial character and no order should be past, 
ed in such proceedings without giring notice to 
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ORDERS UNDER S. 4-70 Cl'. P. C. [SfiC. 


tlie prtrty to who'ie prcjntlJco the Gonrt decides 
to pas« an order nnle^-s the lepilatnre cicely 
dispenses with notice. • • If we were to hold 

this return to be sufncicnt, wo should decide 
contrary to one of the first principles of justice 
aucii alteram pattern It is to be found at tho head 
of our Criminal Law that every man ought to 
hare an opportunity of being heard before he is 
condemned and I should tremble at the cnnse- 
cjuencca of giving way to this principle” [Per 
Lctd Kcynon Ch J in t. findia 2>. D. (1799) 
4 R R. f>33}.’' S Troiir Hn*an A J C in 21 Cr. 
642 (0) 

(fi) Misrellatieottfi. 

128. Order not amounting to sanction. — Where 

the District Alagi^tiate erpungos a c-ase m accord 


nnce with tho request of the D. S. P.who forwanls 
the papers and the Jlagistrate merely wmes— 
Evpungc, snbdivisional Magistrate to take cogai 
ranee under S 182 P. 0.” Held, this does not 
amount to a sanction and a trial based on sticli 
order is bad — 5 0 C. 164 

129. The words “subject to tho provisioiis 
hereinbefore conWned” — cannot be con 
atnied in such a way as to nullify the eipren 
provision of the htter part of the section wbicl 
in 01. (b) enacts that no sentence passedbys 
Court of competent jurisdiction shall be reveisel 

on appeal “for want of any sanction required br 

S. 195”— 31. M 80. 

130. See Notes under 8. 19) Nos. 103 to 202 (pp 310 
331 •lupia) 


X. OTHER SANCTIONS. 


(J) Sft}irtio» nnfler S. litfi. 

131. A complaint nndcr S 106 even if defective in 
that it did not set out the d.atcs of tho speeches 
and tho nature of the alleged seditious matter, 
is at most an irregularity within R. 537 (c) — 
33 M 3 

Note. — [St’S Notes Nos 22 to 24 under R 196 

(p 301 «iip)a)] 

(®) Sanetton untlev S. li>7 Cr. P. C. 

132. See Note No 68 under S 197 (p .371) 8np>a 
2 Weir 710 

(.9) Sfiuction tnul/'r S. 3S9 Cr. P. C. 

133. Want of a sanction under S 339 IS A defect 
of substance and not merely of form and is 
therefore not covered hr S 537 Or. P C —12 P 
R 1.881 

(See Note No 98 under Rs 337 338 (p .596 si/y-ia)) 


134. Defective Sanction or complaintr- 
An accused person, charged under S. 30 j (‘I 
I. P 0, was prosecuted upon a letter of Ibe 
Commissioner, purporting to convey tho 
of the Local Government, required by S w 
Cr P C. autbonsing the prosecution. Ifr’a. 
where tho mo«t essential part of the scctios bs* 
been complied with and tho formal lanct'oii 
to cntertiiD the complaint had been loeorrect ' 
treated as a complaint itself, and the intermeoi!i‘ 
formalities omitted, and no detnment M 
resulted to any one, the irregularity regarding t" 
complaint or tho Absence of a forainl compla* 
is cured by S. 537 (a) Cr P. 0.— 8 P. B IM"* 


(4J ]frisccllft>ieoH^. 

134A. Sanction under S. 29 of the Arms Act.-- 
S 537 (1) does not cure the want of sanction i« 
any case, except when the sanction is reqair™ 
under S. 195 Cr. P- 0— 4 L Tl. 247 . See 2 U p 
. 303 1 U B 2 8 L B -152 OBorT 2“ 

(F. B.). 


XI. ORDERS UNDER 5. 476 CR P- C- 


133. Failure to send to tho nearest Magi- 
strate.— Where the Court onder S 476 sent op 
the accused for trial not to the ne ircst Magistrate 
first class but to n Magistrate First class, lianiig 
local jiinsdietion, held the irrcgoHritv was eat- 
able under S C.37 P»)— 1 S 81 •' 37 31,317 Co» 
26 A. 2»9 

130. - • . - . • 


not followed, but tho complaint against tho 
iwtitioncr* wn» heard and a preliminary rnr|airy 
hrM, whirh showed th.at tlioro was a primn/aete 
mte against the petitioners . tfeht, (I) that the 
drfrcl III tho procidure In granting rinefion was 
ciirvd by R. M7 , (2) ,l,„ mi|niry In a 

rtise ^ has profeede.l fnr enoiiuK to eniWv the test 
re-inire.! »,y R 47*1 to l«* appl.e.!, R. .5.17 will run» 


any defect not prciudicing the nccusccl — 12 
320 (S). 

137. order without notice merely an 
gularity.— The High Court nlw.ays loob* «’'j. 
disfavour upon an order made under S 
without notice being given to the 
immediately concerned At tho same time, e® 
irregularity in the prex-eedmgs taken n®' 

S 476 Cr. P C is not a suflicicnl grouou i' 
reversing or altering an order passed by a Coo 
of competent jurisdiction — 10 A •!. 217. 

138. Omission to hold preliminary on^^' 
Where a Court after very careful cocou'e®’* . , 
nrnvis nt tho conclusion that an order 

S 476 Or. r, 0. is called for, and 
preliminary inquiry i* necessary, the 
to make such inquiry is a mere IrrfS"^ 
within S 517 Cr. P. C.— 21 Cr, 276 (4) 
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XII. JURORS AND ASSESSORS 


139. Failure to observe the strict prooeduro, 
laid down in Ss. 276 and 320 Cr. 
P. C.— and to select jurors by lot nnd to obtain 
a panel as provided in those sections is not a 
tnere irregularity covered by S. o37. — 7 0. N 16S 

140. Jurors treated as assessors.— In n tnni 
for offences, sonic of which arc triable by a 
jury and others by assessors and the Judge 
treats the jnrors as assessors, his failnro to 
take the opinion of all the jurors as assessor cannot 
lio treated as an omission or irreguhrity to which 
S. C.37 Cr. P. C can be applied — M JI S9S 

141. Absence of - 

—Jurors are , 
of n properly 
illegal. A vio' 

hid down in S 270 Or. P G, is such as cannot 

XMI. MISDIRECTION 

145. Scope of S. 537 Cr. P, C. — The provisions of 
S. 537 require that before the verdict of a jury 
can be rci creed on the ground of misdirection 
the High Court mast bo satisfied that the verdict 
was erroneous or in other nords, there has t.een 
a failure of justice by reason of the misdircetion 
-25 C 230 21 C. N 33 

Note— .Y materia! mi«direclioii by a Jedge to the 
jury IS not covered by S 537 Cr I* C — t C K 
570. 18 M T 230 0 M T 134 

146. Mistakes.— A conviction in a trial by jury 
would not bo bad mcrclr bccaixc the charge to 
the jury wav not hippily expressed or there was 
u misdirection If otherwise, there has been no 
failure of justice — 14 Or 038 

147. To allow the jury to pronounce thoir 
vordtet before the accused is called on 
to enter on his defence— is m effect a mis- 
direction and the defect cannot be cured bv S 537 
— 2J C 232. 

148. Confession made by accused while in 
police custody.— Where a Sessions Judgi 


be cured by tlio jirovisioiis of S. 537 of that 
Code —3.3 A 3S5. 

142. Omission to ask accused if he objected 

to the juror.— where in a Sessions trial, the 
accused was not asked if he objected to the 
juror ns his naiiio was calJed out as required 
by S 277 (1) supra, heiri that though tho omis. 
cion was serious, tho error was not more serious 
than that cured by S 536 (2) and need not invali. 
«latc the conviction — 13 C. N cxi See 8 C 739. 

143. Fffect of trial by jury of charges tri- 
able by assessors —Sec Note No J9 under 
S SOI (p. .*>77 vKprn ) 

144. Trial without assessor or assessors 
properly chosen.- ffee Notos^umler Ss. 284 
and 283 tnpia 

I CHARGE TO JURY. 

misdirected the jury in telliug them tjiat confes- 
sioos to tho police, if followed by tbc production 
of stolon property were admissible in ovidcnco, 
and did not warn them to tako the cn«c of each 
accused separately— heiiZ— that the misdirection 
coold not be cured by S 537 Cr P C —18 M J 
250 

140. Failure to lay down the law.— Where tho 
Sessions Judge both before and after summing 
up the evidence, placed certain questions of fact 
before the jury and directed them that, if they 
found certain facts proved, they were to convict 
and if on tho eontniry they found certain other 
facts provevl they were to acquit, held {Ormond J, 
dissenting) that there was no laying down of tho 
law as required by S 297, as tlic essentint elements 
of the offence nitli which the accused was charged 
ought to have been explained and that tlicre was a 
grave misdirection which was not cared by B 537 
(d) —5 I. 11 149 [3 L B 75 K] 30 M 44 
[NotO.— The effect of misilircctimi to tho jury on the 
trial Ins been fiillv and elaborately dealt with 
under the heading I\ Mi'ilirection and Non-dircc- 
lion under Sa 2i<7-30S at pii 539 to 503 ««jnu] 


XIV OTHER IRREGULARITIES. 


150. Assessors.- Where a trial before tbc Court 
of Sessions begins and ends with a«ses«or only 
it IS no legal trill and the whole proceeding ig 
Vitiated by the error— 25 B G91. 

161. Remand in contravention of S. 664 » 
Illegal but tho defect can bo cured by the consent 
of thc.parties — 28 M 437 

Refusal on demand under S. 350 cl. (a). 

152. (1) to rehear evidence IS fatal and the irregulsntv 
Would not be curablo bv S 537 — 3 P 11 1903 

153. (2) Failure to coiiiplv with the strict provisions 
of S 350 IS illegal —00 C 

161. Omission to enquire from tbo accused 

it he wishis to cxireiscthc right confcrrol by 


S 350 il (i«) IV not fatal if the nccuaed has not 
been j>rvjuitieed thereby — 3 P It 1<,<03 
165: Contravention of S. 405 cl. (4) >« fatal 

although no failure of javtico has occurred within 
the meaning of S 537 — 21^ U 5.93 
160. Dofoctivo withdrawal under S. 404 Cr, 

P.C.— Where an accused person iv in fact dis. 
charged from ru«toily by virtue of a withdrawal 
of his pro'iTutiim, and the Magistrate trying 
the case take' judicial notice of such withdrawal, 
the omission to use the formal words, **1 dis. 
« harge this accused, ’ would be at most an irrego- 
lanvv curable bv the provis.ont of S 537 of the 
c-ate— 7 k-J. K. Con 33 C 1353 
157. Contravention of S. 464 (2).— Tie om.*. 

Fion to ask the accused if he is a I uropean Uritiih 
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MEANING OF “fAILUKE OF JUSTICE.’ 


[Sec 


snbject under S. 454 (2) Or. P. 0. is an irrcgntar- 
ity corered by S. 537 Cr P. C. — 16 Or. 616 (M) : 
Con 18 C N. 385 

168. Bestoration of complaint after dis- 
charge of accused under S. 250 Cr. P. C. 

— Where a Magistrate alter dtscltargiog the 
accused under S 259 the complainant being 
absent, subsequently restored the cose on the 
rery same daj on tho ground that the complain- 
ant had arrjred by n very late train, lleld, that 


there was no sufficient ground to set a'idc 
conviction on the ground of irregularity— 3] 
G28 

158A. Want of certificate under S.I 881 

P. C. — Where the certificate waanotproia 
daring the enquiry but was produced before 
order of commitment was made: held that 
commitment was not bad, as it had not t 
shown that tho accused had, in any way, I 
injared or prejudiced. — 8 B. B. 507. 


XV. FAILURE OF JUSTICE-MEANING. 


Failure of justice.— 

160. (I) will bo inferred from thcac circumstances 
— 112 — that the charge did not specify the com- 
mon object in clear terms and the property in 
respect of which the offence of rioting is alleged 
to have been committed — 33 C. 293 

160. (2) where the accused has not been called on 
to enter on his defence — a formality which forms 
an essential part of the trial, it is difficult to say 
that the omission has not occasioned a failure 
of justice — 23 0 232 

161. When the question of prejudice can 
not arise.— A direct disobedience of nn express 
provision of the statute as to a mode of trial 
cannot be regarded as a mere irregolarity 
The question of projudico does not ariso in 
a ca«o of this nature. — 21 Cr 29 (PJt) 

162. Consent of the acoused.— Although the 
consent of the accused or his counsel is prcsnmp. 
tive evidence of tho absence of pn'judice, it docs 


not prevent the Judge, hearing the case, f 
deciding whether notwithstanding the consea 
the Bccnscd, his case has been prejudiced by 
irregularity . — 28 M. J. 329. 

183. ■• • • — ‘ ’■ 


to take such action in every case how crers 
or scanty may be the necessity or reason 
adopting such a course, so as to inter^rc' 
the conviction in every such case. [6 P. B If 
Where the accused was charged under tnc F 
Code with an offence committed before tbsM 
came into operation [15 W. R. 48] orwbe 
Magistrate convicted tho accused under cn 
repealed sections of a law, the High Court reii 
to set aside the ronviction as no substantial 
jary had been done to tho accused and tnei 
cnco miglit have boon passed under ccr 
sections of tho Penal Code. [15 W. R. 49 ] 


XVI. OBJECTION AND OMISSION TO RAISE THEM 
AT EARLIAR STAGES. 


164. r- 


occurred, though it is a point to be considered as 
laid down in the explanation to S. 537 Cr. P. C.— 
4 r. It 1913. 

166. - • i* • • .r . 


168. Wliere an ohjretion to tnujoindrr of j^arlia coaid 
and should Imre been miseil at on earlier stage 
of the proho(>dintrs, the fact that it has not been 
so rnned, shows that in fact it had not occasioned 
a fmluro ofyustice ond the irrcgnlantv is covered 
by fl M7 —Vs C 7 ! rs C. 10 
[Hut it It doiihiful if thexo rulings hive now any 
force in viewyf the ruling in 25 M. 01 (P, C Ij. 

167. Accused cannot waive tho benefit of 
legal provisions. — .\n accused person cannot 
in a cnmfnni trial wniro the benefit of the legal 
proTi.ionx regulating tho trial— IR M J, 330. 

2 C 23 1 (5 0 I") 

188 . Objcctioo to bo taken at tho early stage | 
of proooodlngS.— timisxion li> take objection 


flmgrc 


169, The scope of the explanation.— 

planation is applicable only when the objec 
raised is an averment of an irregularity, 
when ^hcre is a question of jurisdictmn, w 

170 ■ licacfi 

1 I I 
Cr P 

hot raised no objection in the Court of the 
iDstanec and took np the plen for the first 
in appeal, held that tho c.usc was ft w*® 
omission and fell within the scope of the cx 
nation of S 537; and also in view of the fee* 
the accused hid not in tho 8lightc*it degree 
prejudiced in Lis trial, the case did not call 
any interference — llA. J. 809. . 

171. The words “in fact projudlood. — 
words “m fact" were introduced 

order to omphasiro the duties of the Court ‘ 

into the merits before interforiog in 
of a misdirection or other error, though 
existed just tho same, before those words 
added —Per Pennon J. 2rt M. 1 (15). 
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538. dixtrcv^ made niidcr tlds Codu idinll Ijo ilcetncd nnlawfiil, nor aliall niiy person 
n,.trc.i not illopil nor .li.lr.incr n ’""'i'"'! •<» tlttcmKl n Ircpnt.cr, un ncnil.lil lit niiy ilctccl 

fro»pas«er for defect or want nf form «r >\ anl of form in tlic dnmmona, conviction, writ or distress or 
in proceedinps citlicr proceedings relating titcrcto. 

Proposed amrtxdmeitt to f/ir ^reHon, — In section 588 e/ the »<ii<f CtAe, for the troril “(fi.frr**'' 
tcfieretvr tf orttir», ffic trord “of^tieAmerif" be aubROfsteif. 


CHAPTKIt XLVI. 

JIiscEi.i.tNrous. 

539. its ntnl nfiinnalnms to Iks ustsl Ijefore any Ifigii Court or nny ofliecr of sucli Court 

Courts and persons before whom tn«y •»«> Rwo«» and nflirmcd before sucb Court or tlio Clerk of 
aitidarits mnj bo sworn Crown, or any Commissioner or other person appointed by 

sucli Court for that purpose, or any Judge, or any Commissioner for taking nflidavits in any Court 
of Record jn Dntisli India, or any Commissioner to administer oaths in England or Ireland, or any 
Magistrate authorised to take aHidavits or a/Srinalions in Scotland. 

PfopoHfd rtincndmetit to the RCC/fon. •.-After sootion 580 of the tnid Code, tho foUowtnjf scctioBs ihall 
bo inserted, namely — 

“539A. (1) When any application is made to any Court in tbe course of any inquiry, trial, ap/vai or ofAer 
proceeding under this Code, and allegations ore made Iherein respecting any public serrant, fAo (ippimint may 
gits ettefenee of tAe faeU alleged in the apfdtealion by e^davif, and the Court may, if it thinks fit, order that 
evidence relating to euch facts be to given i Provided that no accused person shall be rompclfed to make any 
affidavit klinsclf under this sub section. 

An alhdavit to be used before any Court other than a High Court under this section may bo swum or affirmed 
in tho manner prescribed In section 530, or before any AlagUtrate. 

Affidavits under this section shall be eon/inol to and thaU slato separately sricA facts as tho deponent is ablo to 
prove from bis own knowledge, and tuch facts a* he hat reaianable grounds to belicie to be true, and in the latter 
cate the deponent thall clearly etafe the grounds of such belie/. 

(2) Tho Court may order any scandalous and trreleianl matter in an affidavit to be struck out or amended. 

(3) The Court may order tho attcwlance of tmy porson making an affidavit under this section for cross* 
examination before tho Coart 

“639B. (f) Any Judge or Mogistratc may, at anystagoof any inquiry, Inal, oppenl or olAer pjoceedjny, a/ler 
diice nofice fo lAe parlies, visit and inspect any place in which an offence is alleged to have been committed, 
or any other place which it is III his opinion necessary io t|ow, for tho purpose ofpropeily opprecialinj the evidence 
gnen at sticA inquiry or trial, and shall record forthwith a memorandum of any rrleianl facts observed at such 
inspection 

(2) Such memoranduin shall form part of the teeord of the case If the Puilic Pi osceiitor, complainant or accused so 
tf«ircr, o copy of the memoiandum shall be furnished to Aim i 

Proiided that, in the ease of a trial by Jury or Kith the aid of assessors the Judge shall not act under fAi» section unless 
suehgury oi asscssois have been allou-cd a lieie under section 290." 

Notes. 

1. A COQVlctOd person cannot swear an l against him is incapable of tendering his own 

affidavit. — A person seeking by application in 1 affidavit in support of such application, and 

revision to get rid of a conviction, standing | consequently if be docs tender Such an affidavit, 
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POWER TO <>irMMOX JIATEKIAL WITNK5>'<. 


[Sec 


he can not be prosecuted for false statements 
winch might be contained tliorein — 19 A. 200 
See 12 M. 451 . 28 A. 331. 

[Note. — Litigants are not absolutely pnwlegcd 
as it IS not to public adrantage that the} should 
be free to insert anj matter they please SMtli 
their pleadings, applications and <^darit« — 
3 L B 2C5] 

2. Affidavit to controvert the return to the 
writ of Habeas Corpus.— The return to 
tho writ of habem corpus must be token to be 
true and cannot bo eontrorerted by aSidavit 
In England 56 Geo 3 0 10 S 4 allows affidants 
to be used to controrert the return >n criminal 
matters, but that does not apply to this country 
—5 n. L 418 But -ice 5 B h 657. 

3. Affidavit of matters not on record. — An 
accused person cannot contest the propriety of 
a conriction by an afBdarit contoining matters 
not upon the record [('00) A N 8j A Magis- 
trate recorded that the accused pleaded guilt} 
In an application for revision to the High Court 
the accused tendered in evidence his own 
affidavit setting forth that ho did not plead 
guilty, hsld that the affidavit ^as not adims- 
aihlc If there was any mistake about the 
matter, it should be tha Vakil and not tho 
client who ought to make the affidavit.— 
10 Jl 200. 

Uttc of 

4. (1) Though atildants may be used tO shoW a 

want of jurisdietionl m a Magistrate, even 
though such afhd.mta contr.'idict for this purpose 
tlic hnding of the Magistrate, they cannot bo 
used as affording materials for renewing the 
Magistrate's decision on tiic merits— 19B it 102 


S. (2) Important statements inailc lu a venScJ 
petition to the High Court, if untrue, 
contradicted on affidavit.— S B. H 
0. What an affidavit should contain.-is 
affidavit must contain nothing but bare fait; 
known to the person who makes the affiila'H 
either personally or upon information from « 
source which he believes to be a correct sourM 
and one on which reliance can bo placed k 
human beings are liable to make mistakes u 
reciting facts, the law requires that the coated: 
of affidavits should be carefallj read over to*''' 
deponents in a language which they nnder'tatt 
and should be %ouchcd by them to be correct- 
36 A. 13. 


J*roce{liirc 


7. (I) Deputy Magistrate cannot admiaiste: 

oath for affidavits. — A Deputy Magi^trat 
has no power to administer on oath to a perse 
making a declaration in tlie form of an affiM'’ 
(and sneh person cannot therefore be prosccatr 
tor an offence of perjury under S. ISSorlfW- 
[14 C. 653] 

[Note. — An affidavit affirmed before a Depot. 
Jtagistrate may be used, in a sanction proceed'”, 
before a Cinl Court under B. 105 Cx. P-ti" 
8 0. t1 ] 

8. (2) Rulos m Bombay.— Any Court or JfaS*' 

trnto or tlic clerk of a District Court, shall 
application, take sncL affidavit or itatenieDt 
solemn affirmation and anthcaticato the M 
by signature —Bomb Oax 1870 1 ’p- ■*71*'^'® ’ “ 
Bomb Ilk Cir p 48 

©. (3) Rules in Caloutta.-Sif«f Oul. //. C 

P 128. 


540. Any Court may. at any stage of any inquiry, trial or otlior proceeding niulur this Cede 
I’oucr to summon material witness sunimon^any person aj. a witness or examine any person i" 
or ctamino person present. attendance, tliougli not summoned as a witness, or recall a” 

re-examine any person already c\.imined , and the Court shall *iummon and e.xamine or recall aoJ 
le-exaniiiie any .such person jf his evidence appears to it e'-seiitial to the just decision of the 

Vnijiosi'd atncildinents to thr wef /c»« — After section 540 of the p.iu 1 Code, the following section si"'* 
be inserted, mmcly — 

“610.\ [/) At nny st.igc of itn inquiry or tnU uuder tins Code, whero o or more licensed nre before the 

i/ the JoH^r or ifiiQiitratc i« satistiDil, for reasons to bo recorded, th.it any one .« of such .icciiscJ i< w luC'T’ 
blc of rcm. lining fcr/orr tho Court*hr may, if *neh acen*e^ repierenlfd by » pleitder^ rfiv{ie«‘C iiilh /“* 

(ind prt^evd iri^/i »i<fA in'jrxii-y ti, tnol in 5m olrfcnfv, and may nt any enbsefinciit st.igc of the proceedings direct t'*' 
personal iittcnd incc of such nccusoil 

fjj If the nrrifeil m any ""ch cate i» not leputCHlol by <t pleu'hi , or if the Juilye in coiwule''' 

l-crioiKil .ittrn'l.tncc nccc'^'iry, he may, if hr Ihiiih* ft, uiidfir lean, us to he lecoulcd by hn/i, eif/ivr ni(>‘ 

or Jrnf, or onlcr that the ea*e of rveb aren’t it be toll a up or />!..( stiuimlrly " 


Notoa. 


Snipe of the Sntlon. I 

1. (1) 5iniin swtion which (imfcni tery wide 
jKiwcrs open a Court. Hut tho whltr the iwwrm 
the grruter the rxcixiio of iii»Lntioii rt.iuired 


of a Magislrali, niul if tliC -Mngistriito tie 

onght to do, rend R 252 along witli R 50'“ . 

Coile, he will find thnt by R. ^ tion 

inteiidod, thiil he should exercise h’’ di'cn 
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nt tlic bulilitij* of nn\ person, l>nt thnl tlir powers 
nrp pivcT) to prorptit nny in!»cnrrlnf'o of JwMico 
jn«t bwau'p Homo pnrlicntnr wifn<’«ii Im not boon 
called.’’ — fVr b-finr }. 5n 12 A. .1 13 t Set 2 0 
702 2fC. 107. 

2. (2) This section does not enable the Court to 

examine the nceu«ed, as n witness, eren in an 
appeal, as an appeal is hut the rontinnatinn of 
the original case —12 M. 407. 

Uset nf the .S>rf/«ii. 

3. (1) Ifaeistrates slionld always ho chary of taking 

npon themselves the ilutu* e/ ileeuhntf oh l>ehatf 

parties trhirJi iritne*»es nhnnhl te rroinincii 

— 2S M. J. 134 

4. ( 2 ) Calling witnesses after the close of 

the case at tho Instance of the Superior 
Officer. — IVhere in a case of misappropriation 
of OoTcrnment money instituted at the instance 
of the Assistant Ooltector, the trying Majtistmte, 
after the clo«o of the case for the prosecution, 
called at the instance of the Assistant Collector 
two nitnesses, uhom Ihe Assistant Collector , 
“had ordered to pive evidence” and reconled 
their cvidcoeo held, that when he did so he virtn. 
ally aMieated 1ns aiejidenal /i<iieliOMS and leeome a 
mere delegate of the Assistant Callirfor who had 
initiated the prosecation Tho trial Iia< been 
withoat jurisdiction for a Mapistmte cannot be 
both Judpe and a delepnte of the prosecution — 

7 S 82 

6. (3) After recording opinion of the 
BBsesSOTS.— S S40 Cr r C docs not antliorisc 
a Sessions Judge to summon a witness when no 
mor'c witnesses remain to be examined for either 
side and the assessors have ptven their opinion 
— 4 P R 1892 

6. (4) BeTersing order of ozamiaation of 
witnesses. — it is not intended b) S O-IO that 
a Judge shall reverse the order of a lesions 
trial, and call the witnesses summoned for the 
defence before the case for the prosecution is 
closed— 14 A 242 

7. (5) S 540 Or P. C, is a snp]i1cmcntar\ provision 
enabling, and in certain circumstances, imposing 
on the Court the duty of summoning a witness, 
material or essential, who would not otherwise 
be brought before the Court A llagistratc 
fnisu<rs Him Srcfion in u<in^ it to antieipitte the 
defence of the aeeiiied pereon to hie prejudice, and 
in using it, after satisfying himself that he baa 
a good defence, to discharge instead of acquitting 
him— 11 P. R. 1880 

8. (G) A Magistrate cannot properly resort to S. 540 
■n order to atoid the reijioniiththty of moling up 
111* mind o« to the tnlue of the eiidenee for the 
prosecution. The power conferred by that section 
upon a Court to summon a witness, docs not 
extend to witnesses named for the prosecution 
or for the defence — 11 P 11 I88G 

9. (7) Where one of the witnesses whom the pri- 


upon an application being filed before him by 
the prisoners, directed that tho objector should 
l*e eummoneil ns a witness wjicrenpon tho objector 
nioicil the High Court • blrulght J), S .1-10 

IS not the only provision of the Criminal I’rocc* 
dure Code which confers on a Resaions Judge 
powers of the kind exercised by him in this case. 
Under S 201, thougii the mmmonmg of ic’itnr**>’* 
by nn aeeuerd perton iKroiigh the meiliiim of the 
Session* i» oof a imiller o/ ‘rtjht’, yet the 

Judge has nn inherent power, if ho thinks proper 


10 . . . 

tho witnesses, tmle** fAr plendert on either ude 
hole omitteit to put any maleruil >2ur<tin>i ; and the 
Court should generally leave the witnesses to the 
pleaders tn bo dealt with ns laid down in S 13S 
of the Kndcnee Act. — 6 C 279 

11- (9) Tills section dor* not einpotrera Sessions Jnclge 
to f*h for leitueste* or warrant an order for further 
enquiry to he made by a Committing Blagistmte 
after the trial has been concluded so far that 
DO witnesses remain to be examined on either 
side, and the fissessors have given their opinions. 
4P. R 1892 

12. (10) The Sessions Judge may, in his discretion, 
cause nny witness to bo summoned for tho 
accused, on on oj’p/ieofien made during Hie trial, 
and be is bound to procure tho nttondaueo of 
such witnesses, if ho considers that their evidcnco 
may be material —IB A 602 . See 11 A. J 080. 

13. (11) ITbcro a witness is not examined by tho 

Crown before tho Committing Magistrate, nor 
under the supplementary powers of 8, 210, the 
Croun eanBot demand o» of right that such 
witness should be examined at tlic sessions trial, 
14 A 212 

14 Magistrate not soisod of tho oaso cannot 
act under the section.— A magistrate who 
IX not seised of tho case, in the absence of tho 
trying Magistrate, has absolutely no power of any 
kind to pass an order that certaia mlnesses 
required by the accused be summoned — 3C A. 13 

16. Blea of lunacy. — Where the defence is based 
on 84 I PC tho Sessions Judge may, under S. 
540 Cr P 0 and S 105 Evidence .\ct, ascertain 
the bebawonr exhibited by tho prisoner dnring 
the years of his life previous to the homicide 
and if the accused has been kept in a lunatic 
asylum, record medical evidence of facts obsened 
there and of the opinion formed as to tho parti* 
cular form of lunacy — Rat 279 Bee Rat 229. 

10. Medical evidenco.— Where there was no 
evidence regarding the nature of the injuries 
which formed the subject of the offence under 
trial, the Sessions Judge was bound under this 
section to summon the medical otlicer as a wit- 
ness —6 C. N 9S 

17. Discretion of tho Court*— It is entirely 
within the discretion of a Magistrate conducting 
a trial in a warrant case to admit evidenco on 
behalf of either side at any stage of the trial, 8. 
192 O. P. 1872 (=540) applying to sneh a case, 
but the Magistrate in exercising tho discretion 
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confen-ed on him b7 the section ought to have 
good reason lor allowing witnesses on the part of 
the prosecution to ie interposed in the midst of the 
case of the accused — 21 W. R. 61. 

18. Remedy of the accused.— When the acetiBed 
has exhausted the power of sammoning witnesses 
for the defence and want additional witnesses to 
be examined, all that he can do is to move the 
Magistrate to summon any other witnesses whom 
he might deem necessary under the powers 
vested in the Magistrate under S. 540 Cr P. C — 

36 A 13 

19. The General rule. — According to Ss. 251 to 
256 an accused cannot be called upon to enter on 
his defence until the prosecution closes its case 
No farther evidence can be admitted against the 
accused except under S 540 for which there mnst 
be valid reasons which mnst he recorded. — JO A 
J, 383 

20. Rzamination of prosecution witnesses 
after close of defence evidence. — in a 

criminal trial after the evidence for the defence 
had closed, the Magistrate examined certain 
witnesses for the prosecution ginog at the same 
time full liberty to the accused to cross.exaiDine 
them, that in reviaiou it was not proper 

for the High Court having regatd to Ss 637 and 
510 Cr F C. to interfere with the Magistrate’s 
order —[21 0 C 95 See 13 W R 36 But See 13 
W. R ISj. The practice of examining witnesses 
for the prosecution after the defence is closed, to 
bolster up the proseentiou, was deprecated in 15 
0 N 414 

21. Power to take evidence after adjourn- 
ment for judgment.— A Magistrate IS strictly 
within his rights under S 640 Cr. P. 0 in receiv- 
ing fresh evidence after evidence on both sides 
had been taken, and the case adjourned for 
judgment in as much us the case can be said to 
be ft pending case at that stage taken. — 24 C 
107 

22. Duty of the Court to summon necessary 
witness — Under S 540, tha Court is bound to 
summon and examine any witnesses whoso ovi- i 
dcnce seems to be material to tho jnst decision of 
the c.ase — [6 C. N. BSj. It is the dnty of the Judge 
not merely to receive and adjudicate on the 
evidence submitted by the parties but also to 
cnqniro to the ntmost into the truth of a caso IRat 
OSl] 

23. Cotirt should always form Its own in- 
dependent opinion. — The Court, to which 


24. Bxamination of witnesses beforedofonce 
is entered on— When^ a Magistrate, after the 
oxamination of prosi'cntion witnesses, examined 
certain persons as court witnesses, and relying 
on their endenee, disrroditeil tbo romplainant'a 
witnesses and discharged tho acenred AeM that 
the procedure was not illegal— 2 Weir 7J4. 


persons who may he summoned, 

26. (a) Witnesses beyond the limits of their 
• own Districts — Magistrates are at Lbertyto 
issue summonses for service upon witnesses bejonl 
tho limits of their own districts— 3 M H. (tppi) 
Y. 


26. (b) Accused discharged for want of 
evidence— There is no law or principle which 
prevents a person who has been suspected sod 
charged with an offence, bnt discharged by the 
Magistrate for want of evidence, being Mler 
wards admitted as a witness for the prosecution.— 
7 W. R 44 ; see 25 B 422 

27. (c) Person brought with accused and 
not discharged, — A person apprehend^ by 
the police, and brought before the Magistratt 

with tl ' *'"**’“ 

Sfagistr 

cusecl, 

accused „ x. ... w.;. 

28. (d) Accomplice.— An accomplice, if 1)0 

an accused under trial in the same case, is a com 
patent witness and may, as any witness, be ei^ 
mined on oath If he is not sent op for trial, 
or if he is tried separately, or if he i* p 
ho may give evidence admissible on oath —"31' 
1303 • 10 0 L 653 0 W. B. 92 i 6 W E 91 . <* 
K. 386 

[Note — Where two prisoners are ined feyertfrfof 
different ofiences committed in the same tran* 
section, it is improper and illegal to examine on 
prisoner as a witness against the other— [5 C i>. 

574] 

29. Power of Sessions Judge to coiaptj 
Magistrate to give evidenoe.— A Seni®* 

Judge, while trying a case, connof compel a Jiap- 

strate to answer questions as to his own 
in Court as such Magistrate.— 3 A 673 , w M u. 
(appx) 42. 

[Note— If the Appellate Court wishes to ascertain 
any facts relating to the case from the MagisW 
who convicted tho accused, he should examiu 

the Magistrate on oath or solemn affirmatiOT,' 

tbo same manner, as an ordinary wifne'*— 3 "• ^ 

[C 0)126 aeelOWR. 119] 

30. Right of both parties to cross exoinf^® 
Court witnesses.— Where a Judge thmlia i 
necessary to call a witness and examines him * 
mofu, he ought to allowthe accused 

tunity to cross-examine the witness [5 C. oIU 
There is nothing m S. 165 of the Evidence Acs 
debnrr— .v.««d.iiv 

by the 

055)] 


Me Cl 

to cross-examine them and the Court ha* no 
fo put any ratnctione on such era’i^-examinalion. I 

0 L't3] 


31. Right of accused to oro9S-ex®®i5s 
witness at first cited but ofterwaios 
rejected by him. — An acensed person '' 
obtained a process for the nttendance of a ’ 

but before hia appearance, asked the 
countermand the order for his attendance. 
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542-543 ] 

the Court refii'inp to <lo so, tlio accused declinnl nct undor 8. 640 P— A corntnittinR Mafiistrate 

him and the iritne>< wa< thereupon examined bj failed to record tho examination of the prisoners 

the Court, hcM. that, under the circnmstance*, or to attest it ns required by 8 205 Cr. P. 0. 

the witness could not he regarded as a wilneas The Sessions Jud;’e refused to admit it in eridence 

for the defence, and the accused xras entitled to and also refused to postpone the trial for tho 

cross-examine him ^20 C. 3^7. purpose of siimmoninj; tho )Ia;’istmte and taking 

his eridenco in tho matter. llelJ, that the IIirIi 
S2. Will tho nigh Court intorforo when tho I Court ns n Court of Revision would not interfere 

lower Court has erroneously failed to orordem new trial.— 12 w. U +i. 

541. (0 l'nli‘s'5 txlion ntlierwi’sc proMtletl by any law for tlie time being in force, tlie Local 
Power to appoint pHee of imprison flovcrnmciit may direct in sthat place any person liable to be im- 
™’*^"** prisoned or rommitled lo cnstotly under tin’s Code shall be confined. 

(2) If any person liable to be iinprismieil or comniittiKi to enstody under tins Code is in 
Removal to criminal jul of accused confinement in a civil jail, tlie Court or Magistrate ordering the 
or convicted poKons who are in con. imprisonment or committnl niav direct that the person be 
finement in civilian, and their return * • 

to the civil Jill removed to a cnniinal Jail 

(3) "Wlien a per«nn is removod to a ertmtnal jail under snb*scction (f ), lie shall, on being released 
therefrom, bo «ent back to the civil jail, unless either — 

(n) three years have elapsed since ho was removed lo the criminal jail, in which case be 
shall be deemed to have been discharged from the civil jail under section 312 of the Code of Civil 
Procedure , or 

(li) the Couit which oixlcred bis imprisonment m the civil j’ail lias certified to tho officer in 
charge of the criminal jail that he is entitled to b* discharged under section 3 H of the Code of 
Civil Procedure 


Notes. 

•1. Imprisonmont m a polico lock-up .— a 
MagKtrate has no power to sentence the accused 
person to suffer imprisonment in pobco lock np 
Section .18.3 Cr P C directs that nn accused 
sentenced to imprisonment shall be forwarded 
to a Jnil With a wnrraut Under S 541, the Local 
Oovernirient enn however direct that pereonv 
liable to imprisonment msy he confined tn snch a 
place —7 L B 02 

2. Who may direct imprisonmeat to bo lu 
differont jails.— Under S .'■>41 of the Cr P C , 

S. 00 cl (t) of Act I.\ of 1801, and the Prisoner's 
Act (V of 1871 ), it IS clear tliat tho power of 
directing imprisonment to be m different jails 
belongs to the Local Government and the Ins- 
pector General of Prisons and not to the Cnminal 
Court, passing the sentence. — Rat 82“ ' 

•Talfn for I2nro])enu llrlffsJi Sitb/crt, 

3, (1) la Bengal. — The Presidency Jail, the jails at 

Midnapiir, Kajslnhi, Dacca, Darjeeling, Chittagong . 
and the lock-up at Dinajporo —Sft Cal Oat. 1873 


4. (2) In Bihar and Orlasa.— The jalU at Bhagal. 

pore, Cuttack and Patna and tho Ilaxaribagh 
Pcnetentiary [ifcid] 

5. (1) In Assam. — The jails at Cachnr and Tejpore. 

tibid ] 

6. {!) In Bombay. — Tho jails at Poona, Yerowda, 

Karachi, Aden [B.imh Oat 1873] at Ahmedabad, 
Surat and Satara (imprisonment not exceeding 
one month) and Knrwar (not exceeding throe 
months) 

7. {>) Tho Punjab. — The jails at Lahore, Peshwar, 

Kawalpinih, Mnltan, Umhalta and Delhi — Punj, 
Oat 1873 


8. (6) Madras.— The Madras Penetentinry and jails 
" ' " - - “ounbatore, 

Duddalore, 
Madura, 

* hingleput. 


542. (I) Notwithstamling anything contained in the P«»owe»’» 7'csfnnoiiy rlcf, 1SG9, any Presi- 


P/s.... -r., Ts ,, . . dencT Magistrate desirous of examining, as a witness or nn 

loner of the Presidency Magistrate j -• , 1 . 

to order prisoner in jail to be brought accused person, in any case pending before him, any person 
up or examination. confined in any jail within the local limits of his jurisdiction, may 

issue nn onler to the officer in charge of the said jail requiring him to bring such prisoner in proper 
custody, at a time to be therein named, to the Magistrate for examination. 
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(2) The officer «o in charge, on receipt of such order, shall net in accordance therewith, andslal 
provide for the safe cnstody of the prisoner tinring his absence from the jail for the purpose aforesaid 


543. When the ser\ices of an interpreter are required by any Criminal Court for tt 

Interpjetertobc lioundto interpret interpretation of any evidence or statement, he shall be bound t 
trutlifnlly state the true interpretation of such evidence or statement 


Kotos. 


1. Note. — yeeei‘ily nf O.ilh — There is no necessity 
under S. I'^S (C. P ISOl) for making nseofa 
rejjularly sworn interpreter to interpret his 
evidence to a party maViD" a statement 

W P 01 

2. Record of interpreted evidence,— When 
the statement of the accused is in a foreip^ 
Hnf'H'igc, the Magistrate need not maVe the 
record in that langnage the record nuist he in 


the language in whichtit is interpreted —5 C S' 
See 21 C. 6-12 

3. Failure to administer Oath.— The cff«t 

the omission to administer an oath I 

preter under S. 5 (b) of the Oaths Act (S of 18i 
is to render it necessary for the prosecntion 
prove that the interpretation was rnsne aei 
rately. It does not mahej the deposition in 
misstble in evidence — 3d C. SOS. 


544. Subject to any rule*? made by the Local Gotemment with the previous sanction i 
Expenses of complainants and « it- the Go\ernor General in Council, any Criminal Court may, if 
thinks fit order payment, on the part of Government, of tl 
reasonable expenses of any complainant or witness attending for the purposes of any inquiry, In 
or other proceeding before such Court under tins Code. 

Pi'opo^ftt (tmeudiiienf to the xeetiOH.—ln section 644 of the sml Code, the words* “with the pren' 
sanction of the GoTcmor General in Coancil” sinll ho omitted 


1. BENGAL. 


1. The Criminal Courts are anthonzed to pay at 
the rates specified below (he expenses (o') of 
eomplaioants or witnesses whether for the prose- 
cution or for the defence (>) m cases in which 
the prosecutioa is instituted, or earned on h.v, 
nr onder the orders or with the sanction of the 
Government, or any Judge, Magistrate or other 
public officer, or in which it shall appear to the 
presiding o&cer, to be directly m furtherance 
of the interests of the public Bcnice; and (ii) 
in nil cases entered in column 5 of the Echeilulc 
II appended to the Criminal I’nyedorc Code ns 
not bailable, and (1) of witnesses in all cases 
in which they are compelled by (he Magistrate 
of his own motion to attend under the provisions 
of B. blO of the Co<le. 

2. If A witness is summoned at the instance of the 
complainant or accused under S. 2H, bis expenses 
shall not be withheld from him except on the 
ground of failure to do his dnt} as a witness 
when summoned. 

0. As a general rule, the allownnces to bo paid to 
romplninants and w itnesses shall be n diet allow. 
»nce cnlcnUtcd at the fallow, og rates •»- 

(a) For the ordinary labouring clasa of 
natives, 2 annai jK-r diem. 

(f) For natives of higher rank in hfo, 4 

annas per ihem 

p) For Europoana and natives of superior 

rank a dut allowaneo areonlmi' to rimims. 
tanoe^ up to a limit of Its. 3 iliem. 


4. In addition to the above, charge for toll ‘t 
will bo allowed at the outhonred ;® 
extent to which they may hft'e 
incurred. 


6 . 


Other travelling expenses will be 
when the journey could not hare been pen 
on foot, or m the case of persons - 

position and habits of hfe render it , , 
lor them to walk. In such c.ases, 
to diet allowance and ferry tolls, 
allowance shall be given at the following ra 

0) ^vhen the journey is by rapid dik by ros.V 
actual expenses incurred up toamaximo 
of 4 annas a mile. 

(2) IVhen the journey Is wholly or partly by m 

(q) For the ordinary class of natives, 
class railway fare 

(ft) For natives of higher rank in “J. 
mediate class railway fare, except m 
of Darjcchng.IIiniatayan Railwft.' where 
class railway fare may bo ollowed. 

(r) For Europeans and natives of 

rank, second-class railway fare. I 

(1) In the Eastern Districts of 

nnlv ......la ..r I. h,. water . 


expenses incurred for boat. hire 1 
Es. 2 per diem. • 

Notwithstanding the nhoie rules ~(l) ” ^ 

mont servants when eummoned ^ 
evidence in their j’ulli'- capacity 


544 ] j.vi'ENSKs or wtTNtssfcs— iHDinE RULrs. 


itotliin™ from tlic Court. In this cisc thpjf iirt« I 
entitled to tmrcllinf* nHownncc under the Civil 
Sernco Rcpulntions. (torernment sermnts when 
summoned to five evidence in llieir )*niffrc 
cnpicity may bo jnid by tlie Court and mny 
retain any travelling nllowanco duo to persons 
of correspcJndinj; rank under these rules but not 
diet allowance, and they rhall not be entitleil 
to any travelling allowance under the Oml 
Service llofrulations —12) To wltnOSSOS fol« 

lowing any profossion, such as modlcino 
or law, a tptrtal olloirtince shall be RiTcn 
according to circumstances. 

7. Officers will be held responsible that parties or 
witne««cs are hronght to Court together as far 
as possible, so as to lire ej;>eB«e The birc of 
more, than one boat shall not be allowed in one 
case nnleas the presiding officer is eatisfied that 

II MADRAS. 

(u) Ih ffic Cffj; of 

1. Subject to the provisions hereinafter contained, 
the cz|>«nses of witnesses will bo paid on bclialf 
of Ooverament in the following classes, of 

CIS — 

{i) Gi*e8 shown ia tho second Schedule of tho Code 
of Orimlnal Procedure os not bailable. 

(6) Cases in winch the prosecution is instituted or 
carried on under the urders or with tlie sanction 
of tho Govcraor.in'Council or of any public ser. 
vant acting as such 

(e) IThcrc the svltncss in question lias been conipoll* 
ed to attend by a process issued under section 
540 of the Code. 

(<f) Oases m winch tho Court certihes tlut the 


the witnesses could not have arranged to como 
together 

8. Tho number of dnj* for which diet altowanco 
should he granted will bo detcrniind by tho 
yfliecr orilermg payment in each case. 

9. Tor tins purpose and for regulating tho reim. 
bursement of tolls paid, a tablo shall bo prepared 
and kept in each Court, showing tho distance 
of each thana from the sudder station and sub. 
ordinate stations, the number of intermediate 
ferries to be crossed, and tho authorized rates 
of charges for tolls At each of these ferries, the 
existence or absence of roads or waterways being 
also noted m the table. 

The above rules aro issued in supersession of alt 
existing rules. — Cui. ftrti , Ptiri I, July 3iif, \695 
pnQt C4S 


attendance of such witness was directly in fur- 
thcranee of tho interest of public justice , 

For tho purposes of these rules, SuTOpOaQs, 
Eurasians and Natiros shall bo danfed into 
threr cioor', and tho Magistrate before whom 
they arc required to eppeor, or Uio Commissioner 
of Police, or. In the case of witnesses from the 
Mofussil, the Magistrate of the district from which 
they come, shall fis the class with due regard to 
the station in life of each individual 
Note — For the purposes of this rule, the Mag{. 
stratc of tho district may dolcgato hii powers 
to any Subordinate Magistruto 
3. The following aro tho maximum latos which may 
be awarded to the sovcral classes of witnesses 
and DO expenses m excess of, or other than, those 
hcio provided for, shall bo allowed — 


Witness 


Europeans 

and 

Eurasians 


XaUxcR 


Class 


Subsistence 

Bllowance 


I Carriage hire 
I allowable for 
I days of actual 
attendance 


Travelling expenses, if any, incurred. 


(! 


1st class 
2nd „ 
3rd „ 


6 lU. per day 

3 „ 

U.. 


3 Rs pci day 
1 lie. ," 


lat class fare 
2nd „ 

3rd 


6 ^ 


mile 




S Rs „ Ist 

1 Re „ 2nd 

A'll 3rd 



2 per 10 miles. 


•Ml disbursement under tbesc rules shalt be made 
bv the Commissioner of I'olicc, to whom witnesses 
coming from the Mofussil should report them- 
selves on arrival at Madras 

Witnesses resident in the I’rcsidcncy town will 
be entitled only to such actual expenses as they 
may show to tho satisfaction to tho Commissioner 
of Police that they have been obligeil to incur 
in obcdicncu to tUc process or order of tlie Courts. 
Witnesses tent from tho Mofussil will bo famished 
with a certlBc.itc by the dospstcbing Magistrate 


showing the class to which they belong, tho date 
of their departure, and the correct distance (if 
any) to be travelled by road and ouless such 
certificate is produced before tbo Commissioner of 
Police, that officer may dissllow all or any of the 
expenses claimed 

7, Mofussil Magistrates mny make rcnonable ad- 
vances to witnesses summoned by tho High Court 
oc Presidency Magisttates and requiring such 
advances to enable them to reach Madras, but 
shall in every such case note tho same on the 
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certificate referred to in BnJe t3 The Coniini. 
fisiooer of Police Fhoiild also be adrised of soch 
advances and he aviU refund theamonnt to the 
officer making the advance. 

8. IVhenever it is practicable for witnesses to travel 
by rail or steamer they shall be allowed no more 
than the rates prescribed for those modes of 
conveyance. 

9. Subfistence oliotcari/'c be paid for the dtty» 

occupied in (ratellinj to iladra* ai veil an in the 
return jounteij The subsistance allowance at 
Madras will cease as soon after the conclusion of 
the inqary or trial as the means of quitting the 
town b^ome .available. 

10. The expenses of nitncB*es will be paid on pro. 
duction (if a certificate signed by the pre- 
siding Magistrate, or, m the ca«e of the High 
Court, by the Clerk of the Crown, setting forth ^ 
the inquiry or trial in which their attendance was | 
required and the days on which they attended. j 

11. It shall be competent to the Court before which g 

a witness appears to disallow pa\nient of .any 
expenses on behalf of Govemmoiit, if for any 
canse such Court thinks fit to do so i 

12. The Commissioner of Police will disallon the 

w hole of ptrt of the ctpen«e« of any witness for 
the defence wbo<e evidence may not seem to 
him to baio been material, entess he is satisfied 
that aneh witness has been brought down to 
Madras against his will and that no compen- 
nation for his expenses has been paid or i 
deposited by the defendant. This power does 
not extend to the ease of a witness who has been 
'xamioed and certified by the Court or Magis. 
trate to hare been material ' 

13. In applying the foregoing rules to public 
servants to whom the Civil Service Regulations ! 
are applicable, the following additional rules 
shall bo observed s— 



but the Court will giro him a certificate setting 
forth that he appeared to give evidence of what 
had come to his knowledge or of matters with 
which he had to deal, in bis official capacity, the 
dates on which he appeared and the pencil for 
which ho was detained, so as to enable him to 
draw travelling allowance and balta under article 
1133 of the Civil Service Regulations | 

(2) When n pulbr rertant appears id hiii o^uil 
rapacity as ix witness in a case which doers not 
come under P.nle CS le.g,in a ta$« in which I 
sectioh (!)• or 20“,* Code of Cnminsl Procc. 
dare, i« applied), or when a public rrrrsDt ap|>ears 
to give evidenec in any ca«o as a private person, 
travelling allowance and batta may be paid to 
him in the ordinary manner, but the Court shall 
send an adriro of nJJ rm h [tsvirieafs made fo him 
to the head of till- odiee iri which he is employed 
In this advice th' nmnant paid at Isitta and the 
prrio.1 doring which the attendnorr of the wit. 
nesfri in Court «si neci 'sary eball be 8*at<«l. 

(1) Wh. T, on official of tho Court of Words 1 

■ iq-ears in his oWfisi capacity as n witness in 1 


:i case connected with an estate uDdertbei 
intendcncc of the Court of M’anl«, the Jsi 
Magistrate before whom the trial talr« 
will fornish such official with a certircate ib 
the days on which he attended to give en 
and the amount of liatta and travelhoc allo' 
paid to him on that account. 

{i) NVben a public •-ervant whose emolumeat 
governed by the Army Recnlab'on®. lod a, s] 
in any rase under Buie 1 to give endence 
official rapacity, he shall be paid thetrai 
allowance and batta admissible under these 
and shall be furnished with a l^ertificnlc sh 
in detail the amount paid. If the smooa 
IS le«s than the araonnt adnits'ible to bun 
the military rnles to which he is subject, th® 
cnco n ill be paid to him by the military at 
ties on production of the certificate. 

14. Medical subordinates in Local Ftu 
Municipal employ {including Goven 
servants lent to, and paid by, local bodie*) 
attendiUK Court to give evidence in their 
capacity, shall be paid the Mme rate' d 
allowance aud batta as would be admi'n 
ifOvcroment servants of similar grades uaa 

Cm) f'cm'ce JlepihtioBS. 

16. Subjects of the French Governmen 
are in the offici-il employ of that OovemB 
the French dependencies in India, opt*''*' 
witnc»«es before Criminnl Courts i« the 31 
City may, if such cLnm be mndc, be paid 
expen'CB at the rates to wliicc they »re et 
under the Regulations of tlicir own 
in like case Magistrates are required w 
any doubtful chim for scrutiny tothc Cw 
of South Arcot, who is the Special Poht'W* 
for the French Dependencies in India. 

16. Officiilsof the Govemmeut of Ceylon app 
o« witnesses before Courts in Madras Cit; 
if each claim bo made, be paid their 
the rales to which they are entitled oadtf 
Regulations of their own Government in uk* 
The claim should bo submitted through th( 
of tho dep.irtmcnt to which the official belon; 


(ft) In MufttSHil Courts. 

1. The Criininal Courts are authorised to piy • 
rates specified in Rule 67, the expe_c*es ol 
plainants and witne'ses ia ca«es in "bic 
prtwecution is instituted or earned on 6 
under the orders, or with “the sanction cl 
Government, or of anv Judge, Jtacistnl 
other rubhe Officer, or when it shall appe 
the Judge or Magistrate presiding over 
Courts to be directlv in f’lrlhcrancr rj the^*^ 

pubhe ;Mj'ficr nt«o in csi'es enfereil m rel 

the Schedole II, nppended to tbe Code of Cni 
I'mccduro as not bailible, and in n” 
which the witne*ses are compelled tn »t 
a Miigivtmte under the proiis'ons of Lii 
XLVl of the Cole. 

2. (l) For the purpose of tliese ra!i<, " 

an- divided into two cl3"»e«, namely, 0*^* 

and non-officials Oflieinl witness^. 
II to nv, public serv-ints to whom *''* 
Service lleguivtions arc n]>plieoble. lummeu 
give evidence n» ofiiciaU ore entitled t<’ “ 
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for their journey* to iitui from tlir Court iiml for I 
the iliy* S]>cnt tiy them in nttenihncr nt the Court I 
to ^irc eriilencc in ei»e8 cominj; under Uulc M, | 
tnircllinp iillowance«, »t the rntc8 preretihod 1»y i 
Civil Sernce lleRuhtiona for the time (leinr; in 
force The Court *hill not, howcicr, m.iVe nny 
jnj mont to olficiil VMtno*«e* in such ca»e*, bnl 
(ilnll Rvant them ccrtiticate* rettinp forth that 
they Bpjicared to pivc enVtence of what had come 
to their knowledpe, or of matters with which 
they had to deal, in their olheial capacity, thr 
date on which they appeared and the period for 
which they were detained, so ns to enahic them 
to draw tmvelliiiB allowances and batta under 
article 1133 of the Civil Sen ice Itcj^alationa. 

(•J) Wien n publlo Servant appear* lo his 
ollictal capacity as a witness in other ca*es 
(ej, m cases in which section L’W (l)or2>7. 
Code of Criminal Procedure, is applied), or when 
a public servant appears to pivo evideneo in any 
i,i*c as a private person, travcllin;’ allowance and 
b.itta may bo paid to him in the onlinary manner 
hut tbo Court shall Scud an adiico of alt such 
jiayinciits made to him to the head of the office 
III >7hich he IS employed In this adneo the 
amount paid as batta and the period durinft which 
tho attendance of tho wittne*8cs in Court was 
Dccessary shall be stated 

(3) When an ofllcial of tbo Court of Wards 
appears in his official capacity as a witacss in a 
case connected with an estate under tho sunoriiw 
tendence of tho Court of Wards, tho Judge or 
Magirtratc before whom the trial takes place will 
furnish each otheial with a certificate showiog 


tho dnys on which he iittcndcit to giro oidcnce 
nnd the Amount nf batta and travelling allownnce 
paid to him nii that account 
(4) When n public servant who«c emoluments nrc 
govornod by tho Army Regulations, 
India, appears in any case under Rule (1) to give 
criilcnco in his official cap.icity he shall be paid 
the traielling allowance and batta admissible 
under these rules, and shall be furnished with a 
certificate showing in detail tho amount paid. 
If the amount paid is less than the amount 
ndmissiblo to him under the militnir rules to 
which he is subject, the ilifTerciice will bo paid to 
him by the military autliorities in production of 
the certificate 


meat servants of similar grades under the Civil 
Service Regulatioas* 

4. Kon-oflicial witnesses are entitled to travelling 
allowances under two different scales ns shown 
below, according ns tliey are ( 1 ) Kuropcans or 
East Indians, or (J) Native* Persoas falling 
nnder either of tlicse descriptions are, for the 
purposes of these rule*, divided into three classes ; 
and tbo Judge or Magistrate before whom they 
are rci|iiircd to appear either as complainants or 
as witnesses shall ht, careful to fis tho class with 
due regard to tho station in life which they 
occupy — 



KtaorriN* East Ikpuns. 

Nah\f*. 

1 

1st Class 

Sod Class 

1 

3rd Class 

Ist Class ^ 

2nd Class 

3rd Class. 

Travelling allowance 

By rail 

By road 

By sea or canal 

Batta not to exceed . 

1 Ist Clans 

8 annas 

^ 2Dd Class ! 

1 4 aona* 

1 per mile 

3nl Class 

3 annas 
per mile | 

Ist Class 

6 annas 
per mile 

2nd Class 
fare 

1 2 annas 

per mile 

3rd Class 
fare 

Actual expenses of passage. 

Actual cxj'enses of passage. 

3 Rupees 

jvj fiirwi 

1 1 Rupee 

j pel diem 

8 annas 
per diem. 

1 Rupee 
per d(Ci;( 

8 anna* 

pel diem 

4 annas 


6. In cases within Rule S4 the Commi*8ioner of j 


advised by the Commissioner of Police of the | 
advances made, will refund the amount to him ] 
6. Tho distance for which mileage and the number! 
of days for which b.itta should be allowed for the | 


journey to and from the station at which the 
Court 18 held, and for attendance at Court shall bo 
determined by the Judge or Magistrate ordering 
the payment in each case. 

7. All hills for travelling allowance and batta to 
complainants and witnesses attending before tbo 
Courts of Magistrates of the second and third-class 
shall be scrutinised by the Magistrate of ihc 
Division in which such Courts are situated before 
the charges included m them arc finally passed. 
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JrAcuCKT fi Jfrijij/jttfe a ea-^ a' fnivloit"’ 

or texaiious, tindei section 230 of the Code of 
Cl iTiiinaZ Procedme, no tra\.elUng allonanee ot batta 
shall be giaiitcd to the eomplamant tn tvcA ca^e. 

The Crimiaa! Comts are anthoriscd to par the 
necessary and actual expenses of cama;^ to a 
witness travelling by road, in the case of persona 
whose sickness, age, position or habits of life 
render it Imposaible for them to walk, pioridcd 
the expense incurred andei this mla aball in no 
case exceed nnnas 6 a mile 

To Natives and Europeans graded in 
the first>class of non-Offlcials, there may 
also be allowed the actual cost of enrnage hire to 
and from Court on the days of attendance atCourt. 
Subjects of the French Government 

who aro in the official employ of that Oovcinmcnt, 


in the French dependencies in India, ap] 
ns witnesses before Criminal Courts in the 
Presidency may, if snch claim be made, 1 
their expenses at the rates to which tl 


Agent for the French Dependencies in Indii 
12. Officials of the (ioTCrnment of Ceylon apj 
ns witnesses before Courts in Madras Pres 
may, if such claim be made, be paid their ei 
at the rates to which they are entitled oat 
Hegnlations of their own Gorernment in lil 
The claim should be submitted through thi 
of the department to which the official b 
Sec S K Chariar's Cnminnl R’lle^ of I 
pages 18—24 


III. BOMBAY. 


1. Payment of tha or|>ensc3 of complainants and irit- 
nesses, on the part of (.OTemmoiit, may be 
ordered— 

(1) by Co’tits >'/ Ss’SioHs in any case which comes 
before such Courts . 

(2) by Ifayi 'traces • (a) in every ca«« in which the 
nffence, or anj of the oScncen charged against 
the accused, is n non.bailablo oHence ; and (b) I 
in cases in which the offence or all of the ' 
offences charged against the accused is, or are, 
bailable, only i! the prosecution has been insti> 
tuted or is being carried on by, or under tho 
orders of. or with the sanction of Government, 
or of any Judge, Magistrate or other public 
officer, or if the Macistratc thinks that the 
prosecution is directly in furtherance of the 
interests of the public service, or that the 
person to whom payment is to be made is in 
indigent circumstances 

Provided alw ays that no such paj meut shall bo inodo 
to any witness on the part of Oovernment when 
the expenses of the attendance of "uch witness 
have been deposited in Court under Ss 216, 244 
or 237 of the Criminal Procedure Code. 


3. Payment as atorcsaid may bo made at the rates 
specifled below, iir — 

(«) In the Mofussi! Europoau and East 
Icd'an tVltnosssos when summoned to gno 
ejiJence area to bo allowed their actual expenses 
fiir carriaircXwhcii the s.ami- arc not in excess 
of G annas a nylo They arc also to be allowed 
n sum not exce\ling Us. 2-S a day for subsistence, 
if they demand Wio same, 

< b) Europoau a^ East Indian 'nritaossos 
romin:; from the Miafussil to attend trials at the 
High Court are to hXremnncratcd us follows . — 

^ at ff<M« — Ficli person Xoming under tins class to be 

f "' well 4 annas n n\le ni travelling expenses 
himself and a senV^t if n railway be asailn* 
anil S anims per tnil<\if the only means of 
imunieation U an nnwory road . 5 Rs. a day 
hotel clinrg'*s while ii\ Honilmj . and two 
ecs for carrtflge hire fo\ each day he may 
J to attend the Hisli Ci>iirl\ 

person* under tins ii.is* to have their | 
oylnal'*' jmvelhng expenses, 6 rupee* a il»y a* boanl i 
e»p^niOi< ^ jn jiotnbaj, and 1 rupee eonvryanre lure 
'urVncliii Jiar of attcndince at the lli/h Court. j 


S/ii da**.— Persona of this class to haro theii 
travelling expenses and 1 rupee 8 annas a 
bo.ard allowance. 

AVe — 7he ilagistuiti) or othC' aiilhouty nho^ 

uitiiessto the High Couii shall detennme ti 
of the eloie classes be lelo/iy*. 

(r) As a general rule, native intnesiei of lh< 
da** a* patds, paiidhaipesha*, merchants, 
and persons of corresponding rank, as a 
nil witnesses who are in no way concerned 
case in which their evidence is given, hat 
evidence is recjutretl for furthering tho t 

justice (such as attesting witnesses to depo 

.and inquest reports, provided they can re 

write), are to be allowed 6 nnnas a day ns ; 

tence money, and they are also to receive r 
and other travelling expenses that have 
actually incurred by them, provided “ 
reasonable 

ff) Native witnesses of the class of i 
vators and menials, who would not 
ordinary eircumstaneos voluntarily iiic“' 

expense on account of special lodging wher 
from home, are to bo allowed subsistence 
at the rate of 4onnaB a day, and aro also to i 
laiJway and other travelling expenses ac 
incurred by them provided the same be reasc 


iindi 


o tecuiiar cases, tc, cases uot coming ii‘‘“‘ 
operafion of clauses (rr), (b), (<•) ond ('/) off 
ore to be dealt with according to their own r 
and at the discretion of the Court from 
eubsiitence or travelling allowance is demam 

4. When a witness lives in the same town or ' 
in wliicli the Court, before wliieh he is ret 

to giro evidence, is situated, the Court msy ‘ 
him such sum, not exceeding 4 nnnas a ® 
may compensate him for any loss he way 
incurred by attond.auco upon the Court. ‘ 
iitciico allowance slioiild be paid to witncssr 
bydiv ns it may become duei payment * 
not bo ileforred until the conclusion of tlio “ 
ttomh,,!/ dmctle., If,'< L pt / ., 20/, 
Noto-S. btl of the Cr 1’. 0. nn<I IM''’ 
framed by the (iovernment of Bombay iwd^ 
section, gives a discretion to a JIngistrntv ’ 
matter of expense* of cemplain.ant* and witn 
hut such discretion should ho cxercisnl no| 
fnrily but ou sound judicial prim-iplc*— B 
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IV. CENTRAL PROVINCE. 


1, Subject -to tlio folloiMUK rules, tbo Onminnl ' 
Courts arc nutborirod to pn\, nt the rntos tpeciRcil 
bcIo^^, tlio expenses of complninnnts or witnesses 

(1) in cases in srliich the prosecution is instituted 
or carried on b\ , or under tho orders, or with tlio i 
sanction of, the ftOTernment, or nnr Jnd"c, j 
Mapistmte or other public ollicer, or in >\k)ch it I 
shall appear to the presidinp olhcer to be directly 
in furtherance of the interests of public jastice . I 

(2) in all cases entered in column G of tho aelieilulo | 

appended to the Criminal Procedure Code ns 1 
not bailable; and (3) of witnesses m all cases in { 
which they are compelled by the Mnpistnite of ( 
his own motion to attend under the prorisions of t 
S. 540 of the Code. ^ 

l{att‘ of l^aymrnt. I 

(-i) For tho ordinary labourinp class of Xatires, ' 
2 annas per diem, together with actual riilnay i 
fare by the lowest class s 1 

(t) For Natives of hipher rank in life, third.elass i 
railway fare nod 4 annas per dicra for sobsist- > 
enco . ' 

(i*) For Europeans and Katives of superior rank, 
second-class railway fare and a sum not exceed- 
ing 2 rupees per diera for snbsistcnce ■ 

('!) For witnesses foltOMinp any profession, such as 
medicine or law, a special allowance necordinp to 
circumstances ■ 

(e) novernment servants required to attend a Crimi- 
nal Court in their public cnpacit} wilt receive 
no tnvcllinp or subsistence allowance under these 
rules, but shall be entitled to draw trAvetliDp 


allonnnce under the rules in Chap. IV of the 
TravclJinp AUowaneo Code on nn ordinarj traroll- 
inp allowanco hill debitablc to tho department 
to which they betonp. A (lovcrnment sonant 
attendinp Court in bis private capacity, has no 
higher claim to allowances under these rules 
than any other private individual, and is only 
entitled to such railway and road travcilinp ex- 
penses as appear to tho Court to bo reasonable 
with reference to his status, provided that tho 
amount paid shall in no casa exceed tho travelhup 
expenses nctualtv incurred 

(/) IVhcn there is no railway and a person is 
obliged to travel by d.aV, by road, the actual ex. 
penses up to a maximum limit of four annas a mile 
for travellinp by road may be paid, subject to the 
proviso that the trarclhnp allowance is only to bo 
given where tho jouruey could not have been 
performed on foot, or in case of persons whose 
age, position and habits of life render it impossible 
for them to walk 

2. The Conrt orderinp the payment under these rules 
of tho expenses of a complainant or witness shall 
decide— 

(e) the class to which lie belongs and the rate at 
which be is to be paid 

(J.) the number of days necessary for his journey 
to and from the Court 

3 The Court shall exorcise its discretion in ordering 
or refusing to order payment of expenses within 
the limits laid down in the foregoing rules whet- 
her an application for payment be made or not.— 
C P Out A'o(ij>cntio» Xo 1017, dnteil ISth Apiil, 
I3SS Ibid 0< Ctr Pari II. Xo. O'i. 


V. ALLAHABAD. 


For conditions under which payments nro to be 
made to prosecutors and svitiicssos, nee paras I 
and 2 of the Bengal Ilulcs at p 1289 napra 

The rates are a» follows — 

(,i) for the cl.ass of Nativos who ordinarily 
attend tho Courts, 2 annas per diem pin- 
third-class railway fare, if the journey be made 
by rail • 

(b) ■ y - -- 


fare, pins one rupee a day for subsistence 
(c) for Europeans and Eurasians following 
any professions, such as law or medicine, indigo 
planters, and tho like, actual expenses for con- 
veyance (not exceeding 8 annas a mile), or first- 
class railway fare, plwi" nn allowance not exceed- 
ing Rs a per diem, the amount of the allowance 
to be fixed by order of the Court before which 
they appear 

(I) for Oovernmont senants actual travelling ex- 
penses only. 

The number of days which should be allowed for the 
passage to and from will be determined by the 


officer ordering the payment in each case For 
this purpose a table should be prepared and kept 
in each Court, showing the distance of each (hana 
from the -udder station and subordinate stations, 
the nomber of intermediate ferries to be crossed, 
nod the existence or absence of roads or water- 
wajs— .Y IT P fJnr, 1875 p lOG 
(i) Payment of truTelhng and dieting allowance to 
prosecutors and witnesses for tho Crown attend- 


prosecuion uuu witnesses snail report tncmsclvcs 
on arrival at Allahabad. 

(ii) Europeans and Eurasians shall be dmded 
into three elaeie* The committing Magistrate 
shall carefully classify such persons according to 
their atation in life and shall inform the Registrar, 
The rates of payment of each class shall bo as 
follows 

Ist class. 2nd clo^s. 3rd class 
TVaieliinjr E.rjien.*ee — ' 

By dot As. 8 "J 

per mile, f Bona fide Bona fide 
Ist class i expenses. expenses. 


By rail 
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per diem. 

Conveyance hire .. Rs. 3 
Doituhng Expanses — 

In Allahabad Rs 5 

On the journey Ra 4 


per diem, 
Ra S 


Rs 3 
Ra. 2 


per diem 
Re, I 


Be. 1.6 
Re. 1 


Conveyance hire shall be paid only lor the days of 
actual attendance at the Court. 


(lii) The committing Magistrate shall inform the 
Registrar of the station in hfo of each native 
prosecutor and ivitnesa for the Crown, and every 
such person ahall be paid his lt/>na /ft?e travelling 
charges and boarding expenses by the way and 
during hia «ta\ in Allahabad, according tosneb 
information 


(iv) Boarding allowance at Allahabad shall ceass 
as soon as the means of qnittirg the slatits 
become available. 

(v) The committing Magistrate may Bate i 
reasonable advance to any person desmngitU 
enable him to reach Allahabad. Sack adrsKe 

shall not be refunded by the Registrar, bat sM 

be adjusted under the direction of the AccoqdmdI 
Ceneral; but the committing Magistrate ensil 
inform the Registrar of such advauee, snlMt w 
may be able to pas tho rest of the doe alloirancM 
(ri) The committing Jlagistrate ahall report to t e 
Registrar the date of departure of every sort 
prosecutor and witness, and shsR inslrnci wr 
to report himself ns directed in ebu'e (1). 


Rales 


(1) The Criminal Courts may p.ay, 
at the rates specified below, the 
CTpenses 

(<j) of complainants and witnesses summoned to 
attend the Gouits in all Sessions cases and inquiries 
into coses triable bv tha Court of Session or Jfigh 
Court (subject to the provisions of S 216 of tho Code of 
Criminal procednre in respect of necessarj* witnesses 
for tho defence) 

(6) of complaints and witnesses for the prosecution 
in nil uarrant'Cascs 


(c) of witnesses for tho defence In those warrant, 
cases only in whicli the Magistrate does not consider 
it ncccssa'rv to act on tho discretionary power granted 
him by S 25? of requiring deposit of the expenses of a 
witness before summoning him. 

« , , . . Cifl« /— Rs. 3 per diem. All 

Seale «i retea at Europeans and Eurasians of 
wbieh aapcaeea ^nd middle classes, and 

laer be paid. Nativos of the higher classes 

Rupee 1 per diem. Other Europeans and 
Natives of cespectabiUty generally, snch as remind-ira 
nnd tradesmen of tho better sort 


Cln” ///—Annas 4 per diem. Natives below 
the preceding class, but with eomo status, such n* 
inferior remindars, petty trudesmen, dc 


/’Ja** /I'.— Amins 2 per diem. .Ml Nativts not 
included in the nhorc classes, such ns day. labourers, 


GevarpBCBt 5«r. (3) Nothing lies onal nctnal travel, 

esnii enir eBiilUd ling expenses shall bo paid to (Inrern. 
to trevalliaf ex. ment servantN 


By novernment Notifleation No 151.% ilatoil 2Sth 
.tugiist, pulilislied in the AVfA.IlVWrrn Proiincc* 

»in I O'i'Ui Ciirciic, 1st PcpIember, "/wifiraris and 

rfc/iul.ihiM m tho North. Western I’rovmces and Ondli 
summnnoil ns Mltnessos in Criminal Courts shall rveoirc 
(hrir rxponscs^nt the same rate as ]>rrsons of their ranV 
of life who are not (iovernment servants " 


(4) All persons leslding within siv miles of the Cood 
.... iiiav be considered as able toco ^ 

W.ta.ss.s ««. t,,e „me dav 

nc m Iroa the therefore be held enlidi?4‘» 

day’s subsistence. Those resiain. 


eOBDlry. 


on© nay 8 8uosi»v«i‘v«, - 

from C to 12 miles may come in one day .mil 
next . they should therefore 


and so on, au citr.a d.iy for every six miles, ut 
words every witueis may be allowed a day s Mlo 
for every 12 miles or part of 12 miles, he has to wave 
(5) These instructions hare reference ouly | ! 


and coming, and they ^ 

the expenses due to their class for each odo'^° ^ ,, 
that they may be kept in attendance by the 
some cases it mny be found necessary to order win 
to appe.sr a second time It will then bo for the 
to determine whether they are justiSed in remsim ? 

the place where the Court aits, or should return lo 

homes for the time preceding the second date of li ■ 

m the former case they may bo allowed eubsistw . 

every day they are detained . m the latter m^ be r** 
a second time for tho journey to and from Court. ^ 

Note .— .\b great difficult! is experienced in the di^^ 

Alt of cases 'of daenity in which N ^ ^ 

All...... ^ „„„a Hr, > 

Court., 11.0 I,!e»te«unt.no™rO«r J 
u.tk u rio,v ot .oourius ll" S 
dance of witnc»sc8 in such cases from Nepal, been p ^ 
to sanction tho payment of the enhanced rat®* in 

tence allowance, as noted below, to Nepalese siibjee 

all each cases — 


. f Ihr tl" 

J 8 O'^To be given at t" 


ForClaiis II j r u i n, 

i cretion of 

.. Ill 0 « o) ing ofliccr of the boor 


IV 


pi.1 


(i) Tilt* C"«rf $Knli tltiifrrtton to ifetccminc, 

J . It.r pur/Mn nf (hrmf roUf, to frhtlt 

• « I IS ra f] ,,, „ny i^rton lelvHyt. 


Wk, 


0 4 0 

(fi) Travelling exponsca by railway or by 

• .. ..If . hy road will bo given onlv " 

. *"* journey could not, with tew 

care nnd expedition have I" 


I foot ; C 


j.i ... i. 

* *'•* ■ persons whose ngc, I« 

liahiti of lifo render it impossiblo for them to 

•«ch rasps, in Addition to expenses for 
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cipenses for tniTctlin~ sliall bP Riren at llio followinp 
rates s— 

(n) when Uio journej- is br rapid dale by road, tbe 
Seale e( traTcI- actual expenses incurred, op to a 
liBf espcBtee. maximam limit of 4 annas n mile. 

(t) wberc the Journey is wholly nr partly by rail • 

Fer Belivee (cBe> (1) for natires penernlh, riilnay 
felly. fare by the lowe«t ch««. 


(3) for Caropenns, Earasians and Natires of soperior 
P P rank, second-class railnny faro; bat 

, the Conrt may in its discretion award 

bbI** ®r*l-clnss railway faro when Iho 
* ’ persons concerned, from their social 

position, would ordinarily tmrcl by that class 

rmrided that, in cnscs where railway faro is paid, 
diet-money will lie paid in addition 
to railway fare only for the namber 
of days the complainant or witness 
actnallr absent from bts home 


DSel-aeeaey to hi 

f eid la additioB- 


VII. PUNJAB. 


1. .\U disbursements on aceonnt nf the expenses of 

complainants and witnesses attending criminal 
trials before the Chief Court w ill bo made by the 
committing Magistrate and will be adjust!^ by 
him The committing Magistrate will determine 
the class to which each complainant and witness 
belongs. 

2 Except for any special reason in any particniar 
case, complainants and witnesses trarelling at ' 
public expense will only be allowed to Irarel by ' 
road and charge accordingly, unless the Journey 
can be accomplished more cheaply and cxpedi. 
tioualy by mil 

S. Tho committing Magistrate, when despatching 
complainants and witnesses to the Chief Court, 
will instruct them to report themselres to the 
Registrar of tho Court on their arnrat at Lahore, 
and will at the same time report to that officer — 

(n) the name of each complainant aud witness . 

(b) the class to which he belongs 
(r) the date of his departure to attend the Chief 
Court . 

(.1) whether any, and, if to, what ndrances have 
been made to sncli complainant or witness to 
enable him to reach Lahore 

4. When the trial in which the complainant and 
svitnesses hare appeared in the Chief Court is 
concluded, the Registrar of that Court will intim. 
ate to the committing .Magistrate the date of the 


arrirnl of the complainants and witnesses nt 
Ijihore, and the date on which it was possible 
for them to quit tho station The subsistence at 
lithoro will ceaso as soon after tho conclusion of 
this trial ns the means of quitting the station 
becomes axailahic 

6. The committing Magistrate may make reasonable 
Adfimces to complainants and witnesses to enable 
them to reach Lahore , and, when necessary, the 
Registrar of the Chief Conrt will make ndrances 
to them at Lahore to enable them to return to 
their homes Care should bo taken m making 
these adxances that a larger sum is not paid to 
nny complainant or witness than he is entitled to 
rcceire under these rule*, and before making 
adrances to witnesses for the defence, the commit- 
ting Magistrate should satiify himsolf that such 
witnesses ore material 

6 . • • ■ 


7. tVhen all tho expenses to which complaiuaots and 
witnesses are entitled nnder these rules hare 
been paid, the committing Magistrate will submit 
A bill, for the same, supported by the necessary 
vouchers, to the Registrar of the Chief Conrt for 
rountcr-signatnrc The Registrar’s counter* 
siguaturo will be sufficient authority to support 
such charges in the public accounts 


VIII. BURMA. 


1, The criminal Courts may at their discretion pay, 
according to the scale set forth in Rule 3, the 
expenses of complainants and witnesses either 
for the prosecution or for the defence (I) in all 
cases which aro cognizable by the Police. (2) in 
all cases entered in Col 5 of Schedule II appended 
to the Code of Criminal Procedure as not bail- 
able . (3) in all cases in which witnesses are com- 
pelled to attend the Court nnder Ss 91,103.208. 
217,257, and 510, Code of Criminal Pocedorc, 
and (4) in all cases where tho prosecution is 
instituted or carried on by, or under the orders, 
or with the sanction of fioxernment, or any Judge, 
Magistrate or public officer or in which the pro 
siding officer thinks the prosecution to be directly 
in furtherance of the interests of public justice. 

2. Expenses of complainants and witnesses shall be 
payable aoconlmg to the scale set forth in role 3 
on account of their Journey to and from the Court 


and for the days during which they have been 
absent from their homes for the purposes of the 
trial proceedings, ic Provided that (1) fiovem* 
ment officers, who are entitled to travelling 
allowanco under tho Civil Travelling Allowance 
Code, shall not receive their expenses under these 
rales, and that (2) in cases in which the Magis- 
trate acquits the accused under S 245 or S 247 
Code of Criminal Procedure, and is of opinion 
that the complaint was frivolous or vexations, 
the expenses of the complainant shall not be paid. 

3. The scale of expenses payable shall be as 
follows 

(I) OrtUnury lahouriny cUin»ofyattvc^.~ 
The actual railway or steam boat fare to and 
from the Conrt by the lowest class ; where the 
journey could not have been performed by rail 
or steam boat, actual travelling expenses up to a 
limit of Rs. 2 a day by boat and of foar annaa a 
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mile by a road ; and the allowance for each day’s 
absence from home of sir annas to those who 
are residents of places other than the place 
where the Court is held, and of four Annas to 
those who arc residents of the place where the 
Court is held. 

(2) Petty vilJaye Donble the above 

rates of daily allowance, same rates as above for 
railway or steam boat fare, or actual travelling 
evpenses by boat or road up to the limit of Rs. 2 
a day by boat and of four annas a rnile by road 

(3) Persons of higher ranks of bfo, such i 
as clerks, trades-people, srwathugyis 
and circle thUgyis —Second-class railway , 
or Btcara bo.at fare to and from the Court or 
where the journey could not liavc been performed 
by tail or steam boat, actual travelling expenses 
up to n limit of lls 4 a day by boat and of sir 
annas a mile by road , an allowance not to 
exceed, except in Spoci.il CJScs, Rs 3 for each 
day’s absence from home to Tliirope.ans or Eum- 
sions and Re 1 to Natives 

(4) Persons of Superior ranks.— Tho .aclual 
sum siicnt in tiavelling to and from tho Court 
with in allowance according to circnmstancex, 
Udt to exceed, except m very special cases, 
Ro 3 for each day’s absence from home to 
Enropeans nnd Eurasians and Us 2 to Native 
gentlemen 

(5) Witness following any profession such 
as medicine or law.— a special allowance 
necorUmg to circamstances 

[Note.— When the journey has to be perlormcd partly 
by rail or atenm boat nnd partly by road or 
bo.it, tho fare shill bo piuil m lespcct of the 
former nnd mileage or boat allowance in respect 
of tho latter part of the journeyJ 

4. Allowance? shall bo paid under the orders of 
tho Court and in the presence of tho presiding 
olHccr and ordinarily at the conclusion of tho 
trial, eiupiiry or other proceeding Tlic presiding 


6. Incase? committed to the Court of Sessions or fa 
the High Court, tlie Magistrate who commiti 
the c.asc shall note in the list of witnesses thn 
class to which, in his opinion, each belongs— 
Burma Ga/ette, April 14th, 1694, Part I p 2S4 
Special rule for Lower Burma.- A cnmioii 
Court ahnll not order payment on the part of 
Govemmeotr' of the expenses of any conipbiirt 
or witness whose evidence the presiding ofticct 
may consider to bo wilfully false, Bur fisi. 
12th May, 1894 Part IV, p. 456. 

Special rule for Upper Burma.— it w Wt 
to the discretion of tho Courts to pay the es 
peases of such witnesses for the defence »s 
they seo fit In escnrisins’ this d/screfion it 
is for the Courts to satisfy themselves that 'e 
expenses arc paid, of all witnesses for I* 
defence who are properly entitled to toem, 
is, of all witnesses, whatever be the natnreo 

their evidence, who attended court on *uhj30f«aj^ 

pood faith nnd without collusion with tlie accose 
Tlie Court should not pay the expenses of witot«t' 
who give evidence that appear willnuy i i 
or who have been brought to Court with 
own convenience, net because they Vnow 
thing about the case, but because their pres 
there is desired by tho accused or_themseire» 


Bur Oat ] 2 th May, 1891. Fart IV, P. 450. 
at«._S 350 gives tho BOOUSeiJ an aMom" 


right to have tbe witnesses recalled and r 
examined. No condition is imposed ana 
not Within the competence of the 
require him to pay fees The rules f« 
of Magistr.ates in such cases is laid 


of Mogistr-ates in such cases is laiu , 

20, para 870 of tho Loner BHriiw Courl i 
Vol II and to rule I (3) of t^ie 
payment of witness’ expenses published sw 
1S7 of Vol 11 of the io'tr’ t'" 

iloMuel— 8 Biir. T. 43 


IX. ASSAM RULES. 


Si'r Assam Manual of Local Rules aad orders 1893 Ed. p 186 
545. (0 Whenever nndcr any law in force for the time lieiniv a Criminal Court mip'* 
Ffiwpr of Court to pay cxpen'c? or a fine or coiilirins in nppe.al, retision or otheniise a gentenrt 
comppn«ation out of fine ^ pcutence of avhich fine forma a part, tlie Court m’J' 

aiheii pasaiiig judomput, onlcr the whole or any part of tho fine recovereti tn be applied — 

(fi) in dofniyiii" expenaes properly incurred in tlie proaecution , 

(f.) in compenantinn for the injiiiy canned hy the offence committed where «nbatantial 
pciisatioii is in the opinion of tho Court, recoacrahle hy civil anit. 

(2) If the fine is imposed in a raie wliirli is Ruhjuct to appeal, no such payment shall 

made hefnre the pcricxl allowed for pri'seiitiiijr the appeal has elapsed, or, if an appeal he pre«P’d‘’' ' 
hi fort' the decision of the appeal. 

J’roi>o*rtl itmeiulin^nt (n tUe Mertiau , — fn soction 646 nf the said Code— 

(.) Korlnusf ('/) Ilf Bill. (fj, the follow iMsr claosa slmlj bo mibstitutcd, namely — 

“(I.) In the i*nwnvnl to iiriy |i<riiim of cnirti.rfisation for niiy lo*, nr Injury canseilljy the oiT-mpC, ivlicn 

•Untml rnrTii.>-n?a(lr.n ib, in «!>«■ rj.imoii nf the Court, ncoverablo |,t sue], j.nrBon in a Civil Court.” 
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(u) To sub.si'ction (/}, tlic followim; cliiusc sluli be ackled. namely 

“(f) wlion any persons i< convicted of any offence whicli Includts llitft, crimnmt mlsappropri.ilion, criminal 
Lrcacli of trnst, pi- clicntinR or n/ Jmt in-? ilMWedly rceenerl oi rrtoined stolen propert> knowing nr bavin" reason ti> 
believe the same to be stolon, in conipcnsatln;? any hanafiiif purcha*ef "/ ftch frpperfy for tlic lo-'S of tlic sanic, if such 
projicrty is restored to the po‘-8e«sion of the person entitled thereto ” 

ARRANGEMENTS OF NOTES. 


S. 5t5 - R 30S (lfi72) = S +t. 


I. Scope and Application of tho Section. 

(1) Scope of the section. 

(i) I’nneiple on wbich compensation is paid. 

(3) Xatnre of the loss for winch compensation can 
bo awarded under S 540. 

(4) Ksec'Sivo compensation should not be awanleil 

(5) Compensation, if payable, when tho full amount 
of the fine has not been realised. 

(tj) Expenses of witnesses cannot be levied in addi- 
tion to tlic fine. 

(7) Are Oourt-fccs (S. 31 Court-fees .\ct Vll of 
1S71) an intcjp'ral part of tho 6nc “ 

(•)) -tpplication of the section. 


II. When compensation may bo paid. 

(I) Cases ill which cum]icns.itioii may be paid 
(►) Cases in wiucti eompcusition way not be paid. 

in. Proeoduro. 

IV. To whom componsation can bo paid. 

V. Miscollaneous, 

(I) Itefund of compensation 

(.') Second offence ns opposed to simihr offence. 

(3) Remittance of compensation 
(1) -Award of expenses to complainant’s orih-r ro* 
covcmbic m Civil Court cannot be substituted. 


1. SCOPE AND APPLICATION OF THE SECTION. 


(1) Sco/ir nfOtc Section, 

1. (1) S, 545 docs not authorise a Court to awanl 

compensation for offences other than those which 
form tho subject of eniiuiry in the case in which 
the order is made, still less far offences of nhicb 
the accused is acquitted Hat 407 32 B 717 
2 Weir 715. 

2. (2) S. 54oCr 1’ 0. docs not nppli to such espenscs 

as are incurred in brio;;iDg the person of the 
offender before the tfsKistrate Rat CO^ 

3. (3) Stamp paid on a power of attornev is not 

recoverable under S. 31 of the Court Fees -Act 
Subsistence allowance and cart-hire for prosecu- 
tion witnesses cannot be ordered to be paid bi 
the accused If the Court intends to make the 
accused pai for the espenses of the proaccntion, 
n sufficient tine should be imposed, out of which 
conipeniatioii should be awarded nndcr this 
section — ('02 ’96) U. H 7. 

4. (1) Where a person accused of non-eoynizablf offenet 

!•> conricled of a cognunhle offence, the Court 
cannot legally direct him to pay the expenses 
incurred bi the complainant under R 31 of the 
Court Fees Act, as that section applies only to 
cases where the accused has been convicted of 
a non-cogturabic offence The expenses so 
incurred can however be awarded to tbc complai- 
nant as compensation under S 31> Or P O. — 
Rat 307 

(3) J'rincijilc on which contpcnsntioH 

6. (1) Tlic compensation awarded under S 44 Cr. 

1' C to the person injured in consideration of the 
loss which ho has suffered, correspondstodamnges 
awarded in cinl proceedings.— 5 W R “fi | 

6. (2) The injury must be the direct result of the 1 
offence— Sec 2 Wcir 716 1 3 H. R 44‘t 764.1 
f97— ’01) U B 121. RatCdls (92— ’96)IJ B.79. | 


(.‘t) yntniw of the lo^iifor which toniftcn’ 
KftfioH crtti he H. li-Oi. 

7. (I) Comjicnsatioa for loss cansed by tho inability 

of the complainant to attened to field-work on 
account of his time being taken up with the 
prosecution of tho accused cannot bo awarded 
under S 515 Cr P C which deals with oxpeoses 
incurred in the prosecution and with compensa- 
tion for the injury only —22 B 43.S 

8. (2) The act used was orJered by the superintendent 

of the Coast fmard Service to remove certain 
nshiog etnlcc-< and was convicted under S 2331 
1' C for failing to comply with that order, and 
sentenced to a tine of Us. 20 - of which 15 - wis 
nrdcred to be paid ns compensation to tho com- 
plaisant (the Co.ast Guard) to cover the expenses 
of removing the stakes IfeM — that tlie case not 
having been dealt with under the obstruction to 
Fairways Act (.\V1 of ISSl) the order of com. 
pensation was illegal as not coming within the 
terms of h 545 Cr P C — Rat2H. 

(4) Ifxce't'tivc rnnijtensntloit nhonld not 
be nicfivdeil. 

0. tVherc the accused was convicted of illegally 
demanding and receiving money under S 21 (e) 
of the Fisheries Act, and was fined three times 
the amount of the illegal receipts, and tho Mngis- 
trate directed the whole of the fine to be paid 
to the persons from whom the accused had taken 

Held — that the amount awarded na compensation 
was considerabli in excess of the amounts to be 
awarded under Cl (b) of S 5h5{l).— 5L B 50 
•^335 r 1. 1913 

(fi) Cotnjtensntlon if /ntijalile when the 
full nmotmt of the fine httn not 
been rcnti^etl. 

10. I* >* «pi " to the Court to provide for the pro- 
portionate distnbution of the amount realised 





^rj{fcN COMPEKSAYIO^ JUY BE i’AlB. 


[Se 


as fiae, should the full aniount be not realised; { 
in the ab'icnee of soch direction howercr, the j 
order cannot be construed bo as to me^n that I 
“nothin" should be paid till tho. tall amoant was ' 
realised,'’ but the claim to compensation ehonld 
be given priority over the claims ol icvcnne, — 
BL IV. 22, i 

( (jj Ex2)e}iscs of n-itueKsex cminol he 
levied in (uUlitioH to the fine. 

11. (l) A Court cannot issue a warrant tor the levy 

of the fees paid to a medical officer for giving 
evidence in the case from the accused in addition 
to the hne The fees, if any, must be awarded 
only out of the Bno levied from the accused — 
24 M 306 . 5 B R. 976. ; 

12. (2) When expenses propeily incnireil in tho 
prosecution of a criminal charge are ordered to 
be paid by the accused under 8. 545 such expenses , 
should be paid out of the hne imposed and a 
separate urdcr for such expenses is improper. — 
Rat 341 4 R. R 377. 

(7) Are Court-fees (fi. UJ Court I'ecs 
Act VII of lS71)'-nn Inlct/rtU itart 
ofthefine? 

13. Till duty of a Magistrate to order pavniciit of 

Court and nroce«s fees under 8 31 of the Court 
Fcce Act IS ilDPOr&tiV0 ■ whereas under S. 645 
of tha Cwle, ho lias a discretion to award esponses 
of the prosecution or to refuso to do so. It 
follows tlint S 643 Or T 0 must be token to 
exclude those expenses in rcgird to which the 
Court has no discretion — 21 M. 306 26 M 421 
Rut see 6 M. 11, (app* ) • 22 M. 163. 

(SJ Appllcotlou Of the Section. 

14 S. 646 may bo applied to noD'OOgnizablo 
as woU as cognizable oas0S.***'lf a Court 
imposes a fine in ani ca^e cognizable or non coc- 
nizable, it niaj apply S. 545 Or. P. C. — 1 Uur It. 
too 

16. ‘When the section applies —43onn>ciiv3tion 
cm be awiinlcd onlj if tho injury is tho direct 
result of the olfenco for whicli the aecosed is 
convicted I'crpims icmotHy nffocted c.mnot br 
compenF.iteil. 2Weir7lO. ZM 2SC 3 P R 
704 .1 U R. 419 I 20 W 11. 3.H ; j 6 2 

16. Componsation can bo paid only out of 
tho lino Imposed.— Under s, 6n Cr. P 0 
jnti ment of compensation cun lie ordered ooly 
of the Utin rcco\ cred , and it is not caniju tent 
ton Mngixtmte to awnrd coin]i'*n9alion m nddi* 
tion to tho fine imposed ojion tho acensed.— 


5 B. K, 976 • lilt 196 . Rat 341 . 11 it 6SS . ( 
2 Weir 716 : 24 M. 305 . 23 C N. 3f>7 

17. Petty cases. — It is improper to award comi 
sntion to complainants in petty cases, whes 
pecuniary loss is sustained —1 Bur 11 538 

18. How to assess compensation.— All k; 
mate costs, and not only process fees maj 
awarded under S. 545 Cr. P. G as well as com 
sation for the Injury caused — 1 Bur R 40!) 

10. r— ' — 


me termer was convicted and tne uuei 
discharged, the Jiagistratc was not competes 

seixo from the thief the money be had with 

and to pay it to the second accused as part of 
purchase money paid by him— 4 M R 
rxiiii. 

20. A Police Patel cannot act under 1 
section. — .Vs the Pohee Patel't Co">l, is 
Criminal Court under S 6 Cr, P. C , he h.n 
power to make an order under S. 5I» Cr P. 
Hit 317. 

21. Costs which are payable under I 
section. — All legitimate costs as the pleat 
fees and the stamp and the power of attorney ■ 
and not merely process fees, niij be 
under this soctioo as well as com]ien«ation lor 

22 caused —(’72— '02) L B. 400 ^ 


Cr. P. 0. ,r 

Where a Magistrate convicted tlio 
theft of Government teak troes—hvW—t ' 
conviction was for nn offence under tho 
Code and not iindci the Forest Act, I"® ,®' ,, 
reward to the person who tliscoicrcd tue n 
was illegal— Rat K73 , , p, 

24. When the accused is dischorgeu. 
pens.ition could not be ordered for injury m F 
to un offence of wldcL the accused was iliscnar 
1 S 7S 22 C. 717 , 

26. Sums realised by forfeiture of bona. 
The provisions of 8 545 Cr. P. C fnr 
Ilf cxi>cnscx ur coiupcnsation do not opp'f 
rculiscd by forfeiture of bouds iindor » ‘ 
Cr P C — 1 Uur B 412. 

26. Eonts and profits of the propofvy * 

foitod to Govornmont.'-Conipcris dion C 
be aY.arilcd out of the rents and pcofiM 
property of the accused ordered to be forW 
tiovcrnment— .Rat 146 


{ij evisr* in 


II. WHEN COMPENSATION MAY BE PAID. 


■lihh cuinpvtittittlon imijt 
he iinid. 


lirnperty lo be rfstornl to tlic coniplvl'”"’* 
B. H >1 


27. (i)— Theft — Wlioro lo** is (ircasioned to the ! 
complainant by the flicu.rd ■teahnp hi# proiKrrly. 1 

It IS competent tfp the MsgislntP to muant i 
comrensation to the complainant out of the line 
IcTicil on the accused besidoa ordering the »t<>lcn ’ 


26. (b) Enticing away a married 

Wlic-n n jveTitjn >« couMctcd of ”” 

married woman, eotnpen«nllon may he 
the husband for injury done lo his hnnm'^^- ' .j 
lS78i seccilao JO P. R. 1878 and 14 I’. B- 


WHEN COMUENSVTION »l\Y NW BE PAtU. 


'969 


545 J 

C*) Cit'*c'* in irlilrh roinitriifnitlnn nntff 
not be jutitl. 

29. (n) Caso under S. 188 V. C.— TJic rccusoiI 
took his sister wlio was siiHennjj from |>)a^c 
into a town, without informin;j tho nuthoriUcs 
about it and was sentenced to a hiio of Its 20 
f/th!, that tlio Mnsistmto was wron;; in Bwnrdin); 
Us 10. out of the fino to tho tniinicipality as 
damages for expenses incurred — I'.it OuS 

30. (f>) Case under S. 283 P. C,— Where a caso 
of obstruction of a hshcrj was dealt with under 
S 2S3 P. C. and not under Act XVI of 1881 
(Pairwajs Act), that tho order of compen. 
ration was iltegsl as not coming within S 615 
Cr. P. C— Rat 211 

31. (e) Case under S. 144 Cr. P. C.— Where 
a person was conrieled under S IbS 1. P. C for 
disobeying tho order of a Mairistrate directing 
him to rcjiair a well, heht, that the Magiitrato 
had BO jurisdiction tu direct that out of the 
fine paid the well should be repaired —Rat 50. 

32. (d) Wbere a fine Is imposed on a person 
destroying landmarks, a portion of the 
fioe 80 imposed cannot be ordered to bo pud to 
the Amin to cover tho expense of his deputa. 
lion to restore the land marks.— 0 W. R R3 
See 12 P R. 1800 2 P R. 1870. 

S3. A. Court cannot order payment of 
fine arbitrarily to cover a supposed loss 
— but only for one or other of tho objects specified 
in tho section A Municipality cannot be awarded 
compeniatiun, where the accused is fined under 
the Dranatio Performances Act for performance 
Without permission of the Municipality —(97-’01) 
tj B 121. 


34. Appeals. — Tho Law makes no provision nutho- 
rising an Appellate Court to award to a com- 
ptainant any portion nf a fine paid by a convict, 
when tho trying authority has refused to award 
it— Rat, 3P. 

35. Cases under tho Workman’s Broach of 
Contract Act. — An order calling on the 
accused to pay the complainant a sum of money 
for his coats cannot bo made in a caso under 
Act XIII of 1859.— Rat C25. 

36. Conviction under tho Forest Act.— Whore 
a person is convicted of an offence under rules 
21 and 26 framed under S 41, Forest Act of 1878, 
compensation cannot bo awarded in addition to the 
imposition of fine — 5 B. R. 12G 

37. Prosecution under S. 34 of tho Police 
Act. — Where the accused was convicted under 
cl (6) of S 34 of the Police Act, for being dronk 
on a pnbhc road, and the Jlagistratc awarded 
out of the fine, Rs. 15 to bo paid to tho constable, 
who in arresting the accused had to struggle with, 
him, and id doing so lest hia whistle and Rs.O, 

that the order for compensation was un- 
warranted. as tho compensation was awarded 
for an injury other than one caused by the 
offence committed — (’02.’90) U. B *0 

38. Refund of bribe.— "Tien tho accused was con. 
victed of the offence of accepting a gratification 
for inducing a public servant, by corrupt means, 
to show favour in Ins oflicini function and 
sentenced to imprisonment and fino Held, that 
the Magistrate could not make iiayment of tho 
sum to tho complainant which ho might have 
given to the accused for bribing others — Rat, 
373 


III, PROCEDURE. 


30. Procedure to bo followed, — Tin- award «>f 
compensation referred to in S 41 Cr P C nhonhl 
heapnitnf the fcntcncc, and order made upon a 
conviction for an offence of the nature specified 
therciD, and should be founded upon a statement 
of loss, damage, or expenses, as the caso maj be, 
ascertained at the trial — 11 W. R 53 
[The order should bo made when passing judgment 
The Court after doing so is /unctm o^ino, having 
no further power to make orders in the case — 
(■92— ’96) U B 80 ] 

40. Abtenco of evidence of loss.— where there 
Was no evidence on the record to show that loss was 


41, Grounds to bo recorded.— The Sessions 
Judge should record under what section or on 
what grounds ho orders n portion of tho fines 
inflicted on the prisoners convicted of dacoity to 
bo made over to the complainant.— 2 W. R 58 
See 10 P. R. 1899. 

42. Court should distinctly specify amount 
of oxponses and componsation. — .k Court 


when making iin order under this section should 
distinctly specify tlio amount of fees to be juxid to 
the complainant nndcr S 31, Court Fees Act, and 
the araeant of compensation to bo paid out of tho 
fine —1 Bur R 610 

43. Compensation in cl (b) should bo dis. 
tiogmshed ftom expenses in cl (a) in tho 
order, — When compensation is nMardcil under 
this section, the distinction bctncen clauses (a) 
and (b) of the section should be borne in mind 
and the order should show whether it is made to 
defray expenses of the prosecution, or as compen. 
sation for the injury caused bv tho offence com. 
nutted- {’92-’P6) U. B 2<X). 

41 Compensation to complainant.— The pres, 
enbed course under S 309 (=. S 54') is to impose 
a fine, and out of the fine realised to direct 
payment to the complainant of such amount as 
the Court thinks tt, having regard to the provi. 
sions of the section —3 C L 401 

45. Change of the Law.— Formerly tho Appellate 
Court could not award compensation under S. 541 
Or. PC. [See Rat 39 = Cr K 13 9.*70J But it 
can do so now . — See S 645 (1) Cr P. C, 



IV. TO WHOM COMPENSATION CAN BE PAID. 


48. Widow cannot be awarded compen- 
sation. — Where a Jtagistrate conneied the 
accused under S 304.A and ordered the hne to be 
paid to the widow of the deceased — Held, that the 
order was not legal under .‘5. 545 Cr P. C. — 
12 JT 352 . 21 M 74 (P. B.) • 7 B. H 73 • Cob 
36 C 302 

47. Widow and heirs. — An order of compen«a. 
tiOQ to the widow and heirs of the deceased, is 
not legal under S o4o Cr. P. C — Hat 7C3 10 W 
II 3S) See 16 C P 180 5 C. P. 45 7 P. H. 1877 
Confa 17 r R. 1898 (P. B.) 

48. Mother of the deceased.— Compenoation 
cannot be given to the niothci of the person hurt, 
who died of the hurt — GP R 1800. 

40. Husband. — The Magistiaie may gne to tlio 
complainant liuxband compensation in the case of 
Ins nife being enticed away with a cnminal 
intention 14 P R 180S 10 P R ISOS. 

60. Relation.— -Compensation can be allowed to 
the person "ho actualh suffers from the offence 
complained of and not' to his relation Cr K. 
No 89 of ’GO 07 V E. 18CG 2". P. R 1808. 

51. Can be given only to a person directly 
injured fa^ the oS'eaco.-.-Compcnsation can 
not bo awarded to any one esceptiog the person 
who has diroctlj suffered by the offence. — 10 IV 
1139 8Wcir7lb Sec Note No 6 ntoie 

52. Compensation must be awarded to 

specified persons.— An order of compensation | 
to the “nearest heirs" without specif) mg who 
those heirs may be, is not a sufficient compliance ' 
with the law.— 18 P R 1013 17 P U 18'1S . 

(P. B.) COP. R 1905 I 


63. Innocent purchaser of stolen propett; 
— Where the .iccused was convicted of theft of 
pony and fined Rs 20 Aefd, tint theJlHgidn 
.acted illegally in directing that out of it R*' 9 1^ 
should be paid to the purchaser and that i 
pony should be returned to the complainaot 
C JI. T. 241 : 3 B. R 449 • 2 Weir 715 • 6 JI. 2S 
Scc3B. R7C4 2 Weir 716 lS2!20W.It.3 

Note.— S 543 of the Code of 1682 has not altei 
the law, as it ctisted under S 308oftheCcdo 
1872. Under 5 545, compensation cannot 

.awarded to an innocent purchaser of stolen r 
perty as the injury to the purchaser is not 1 
consequence of tho theft. — 2 Weir 716 

64. Remedy for innocent purchaser.-it 

not competent to a Court to award compensiti 

to an innocent purchaser out of the fine impo! 
under S 545. but under S. 519 compensat; 
may be given out of the moneys found in I 
possession of the accused — 3 B R 6 M 2 
55. Witness. — The accused were convicted of th 
of some hullocVs and fined UnderS tithe Ma- 
tr.ito ordered (ssS 645) the fines, if collccteo, 
bo paid to the Cth witness as compensation 
haring to return to the complainont the bollo 
which he bad purchased. Wrfd— that the or 
was bed The sale to the 6tli witness was 
“the offence complained of." — 7 M. U- (*HP*2 , 
66. • ‘ 


the scconty of tho stolen property, t 
Ss 511) and 545 did not apply to flic case, lu 
MO injury was c.iuscd to the mortgagee *>7 
offence. — Rat Q31. 


V. MISCELLANEOUS. 


(1) IlcfiiiKl ofcontiiciisdtion 

67. If tho conviction is sot aside on appeal 
lied a refund of the fines Iciicd is onlcrcd, the 
only remedy, if tho person who toccired u portnm 
of the money as compensation refuses to lefiind 
it, lies in a 6ivil Court — 2 Weir 717 

[Note. — There being no provision m the Co<<e 
for the refund of the money paid ns comptnsilion 
under S 545 Cr. P. 0 the directions cont.'ilncul 
■ n the I ist piini of the vection should be strictly 
i.btened — (’72 '02) L U 351 .See 2 P R 18.S5I . 
3 Weir 717 Con lUA. 112] 

[Note. — InlE.A 112 it was held thnl where the 
High Court in reiision set a^nle n srntcncp of 
fine, compensilion paid out of it nnder S Ct5, 
tmv lK> recovered under S 517 Cr P 0 — 
I’.l .\ U2 S'VJ'.P H lSf>'>-VlP.R 1001] 

68. Remedy when order of refund of com- 
pensation cannot bo enforced. — When the 

nnler for cotnjH iiviiiion wni r<ven*e<l in rcvUiim 
by Ihc llipb Court, and the iiriVr of reland 
Im". ome* nnenfore'able by reason nf the moniaa 
I n«ing Irf-eo paid ovir to the complainant. Iieforc 


tho icsultof tho iPTision applii-itioh 
Court was known, and the complainant K 
to refund, the onl\ romeJy, open to th® pt 
who paid tho money and is entitled to ^ ' 
bos ,n n Civil Suit— Jf. If. C Pro 23raML 
IH79 See 2 Wcir 717 


Sernntl ufienve ai* to 

oy/f‘urc, 

59. Compensation under S 3 of Act Vi of t 
bo awarded only for a second conviction for 
* »mo offence and not n aiinilir offence ‘i • 
ISGC 54 1*. It ISGG- P' P R *• 

18r.» 


(’t) Kriitlftanrc offoiiipcni^dtt**"’ 

60, When Hie order owarding conipenmli'''’ ^ 
becomo filial, and the amount has been 
•t limy be remitted {lfs» the cost of ren'') j 
to the person who is entitled fo receive r 
money oriler— f'linj. f’l,. .4 — GIG C. of 1*''*' 



547] 


MONKY*! OUDEUED TO HT. P\ID RFCOVr.RAm.K A'! F1KE«!. 


971 


(4) .ttrord of cxprti*e^ to rniitltlolHtnit i cannot be nwnnlod under clause (b) of S 545 

tvltoit rouipciiioitinii rrcoverttfitv ttl Ctt'it I Or, P. C. but n sum of money may bo awarded 

t'Oiivt rniitiot be MiibstiinflHt. I to him under cl. (i) of the section to defray the 

61. When, a compH.o.nt rannol mcr .«b.t.nt.al , expen,,. of the pro,ccnl,on.-15 Cr. 655 (L. B.) 

compensition in a Ciril Court, comjicnsntion ■ 

546 At the time of fl^\nrdillt» compeii'sation m any subsequent civil suit relating to tlie same 
Payments to bo taVon into necnnnt matter, the Court slmll lake tnto account any snm paid or 
subsequent suit. rocoi ereil as cnmpeiisatinn under section 545 

I’l-opoved rfniciif/jjjcnf to the scrf/oij.— After sectiOD 640 of the said Code, the following section shall 
ho inserted, namely r— 

■‘51CA.(1) AVhcneier any complaint nf a non.r<i;m>rnbte offence is made to a Court, tho Court, it it convicts 
the accused, shall, in addition to the penalty imposed npon him, onler him to pay to tho complainant— 

(u) the fee (if any) paid on the petition of complaint, or for the evaminntion of tho Complainant, and 
(fi) any fees paid by the complainant for servini; prycesses on Ins witnesses or on the aecused. 

f2) Anoiilei iiinVr fJiii sechorv (niijr nhn l>« by oh AppeU‘it4 Comt, or by the High Court tctien ereivinnij 
{In peircjs 0/ reii»iy'i I'li nny cn»e in irhirii the Court rom irtiny die tieeu'ed ha* by errni omitted to iimte fuch 01 ifei." 

Notes. 

1. Meaning of “take into acoount.”— The 1 
ovprcssion “take into account" means, that a I 
Ciril Court may take into consideration, the ' 
compensation awarded by tho Maj^istratc under [ 

S 545 and not that the compensation awardeil • 
should bo deducted from the damages to be . 
awarded —22 W R 3nr> (Civ) ' 

547* Any money (other than a 6nc) payable by \irlnc of any onler made nmlertliis Code, 
Money s ordered to be p.aid recover, shall be rccotcrahlt* n.a if it were a fine, 
able as fines 

Proposed nmeildmeut to the ••eettoit.^ln section ^'747 '‘f the <ntd Coiic, n/frr the tnird “Cole," the 
irnols “find »i<it oftiencKe epcetfienlly proiuM far," nhnV *«• in»<rtrf 


2. Apportionmont whon necessary .— .a 

Court in awftrilinjj compensation nnder S. 64.", 
(I) (b) ehould, when the compensation is paid 
to several persons, if only for the purposes of 
S 540, delinitely apportion a certain amount to 
each.— Cr R 27 of 2.4.’03 


Notes. 


1. Any money payable.— e g maintenance 
j allowance airard«l umler S. 4SS Or P C Com- 

^ pensation under S. 250 Cr P, C or costs awnnloil 

j under S 344. Cr. 1’ C or costs nwanlei! under 

I S. 14S (3} sii/irri— [S« 5 P. L 1904] 

I 2 . BecoTory of compensation on sentence 
I being sot aside. — A First class Mscistmte 

' fined the neensed Rs 2o each and directed half [ 

' the fine, if recovered, to be given to the com 1 

I plainant The conviction and sentence was 

’ set aside by the High Conrt who ordered a * 

retrial The Second Class Magistrate, on retnal, 
lined each of the accused Rs 10 and said that . 
“as they had already paid a fine of Rs 25 each, 
tho result of tho sentence will bo that Rs. 15 j 
I will have to be returned to each of them ” The I 

complainant having already received half the . 
original fine, the District Magistrate called upon ■ 

; him to refund, but tho complainant statoil that 1 

hn had already spent the money and was unable 
to repay On a reference being made by the 1 
Distnet Magistrate as to how the compensation j 
nmney eouM be legally recovered, the High ■ 
Court held that tho decision of the second class 


Magistrate amounted to an order to the com. 
plsinant to refund the snm of Rs IS, anil was 
therefore enforceable under S 54" Cr P. C.— 
Rat 213 

3. High Court’s power to direct refund.— 
Tho power of tho High Court, as a Court of 
Revision, to set aside orders awarding compcn- 
sation (under S 432 (1) (d) »upra) must bo 
taken to inchulo the power to direct repayment 
of the money paid as compensation — 12 P. R 
ie« grr 29 P R 1903. 

4. No separate suit neccssaty to recover 

compensation paid under a sentence 
subsequently reversed.— iVhen the High 
Court directs, in revision, that the fines paid 
by the accused should be refunded to them. 
The money, in whosoever hands it may be, 
should be parable to them. Where part of the 
amount has been given to the complainant as 
compensation, the amonnt may be recovered bv 
process nndor S. 54” without having recourse 
to a Civil Suit— 19 A. 112s 25 A, 31.5s CA 

90 7 M 50.3 ; 14 P R. 1854 • 29 P. R. IflCO- 
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DBLIVEny OF OFFENDER TO MILITARY RY AUTHORITIES. 


[S( 


548. If siiy por.son affected by jndgment or order pas'sed by a Criminal Court de«iires to ha 
a copy of the Judge's charge to the jury or of any order or de 
.^ition or other part of the record he shall, on applying for si 


Copies of proccedinj 


copy, be famished therewith: 

Provided that he pays for the same, nnlecs the Court, for some special re.ason, thinks fii 
furnish it free of cost % 


Notes. 


1. All prosecutors entitled to copies.— All 

proseentors whose charges nro dismissed by 
the Presidency Magistrate are aRected witliiB 
the meaning of S 170 of tlie Presidency Mogis* 
trates Act (IV of 1877) hy the onlcr of discharge, 
80 as to entitle them to obtain copies of the 
order made by the Jlagistrate and the depositions 
—{8 C ICQ] A Magistrate cannot refuse copy 
of the order of discharge on the groand il^t 
the ease was sent np by the Police and the com- 
plainant not having obtained permision nnder S 
49j to conduct the prosecution, was a mere 
witness and was not therefore “affected" hy the 
ordei Every one complaining of an offence 
who has been injured is affected by the disposal 
of his complaint within the meaning of this 
section — ^Rat 305] 

2, Right? of thO accused.— A prisoner IS 

entitled to have copies, of alt documents for 
which he asks and which he thinks necessary 
for his defence . an<l a Magistmto acts contrary 
to law, in determining whether eueb copies are 
necessary or not — fl4 W H. 771- S. 270 (**8. 
548 ) and 8 404 (—3 307) are wholly distinct 
An ncciisoil person is therefore cntiUcd to a copy 
of the judgment in his own language, unconditio- 
nally under S 404 307) and also to ooc in 

the language m which it is written, under 8. 
270 («S 548) under the conditions spcciOod 
therein. — [Uat "O]. 


3. When the accused is not ontitled.- 
.acensed person is not entitled to a copy of 
record of the evidence and proceedings m 
case, merely on the ground of an alleged i 
liable hardship,— [1 M. JI. 138]. A “charcf 
not an order of a Criminal Court by whicl 
acensed person could bo said to be afTected wii 
the meaning of S. 548 Cr. P. 0. so os fo en' 
him to copies of depositions where the trial 
not advanced beyand the ecamiaation of 
prosecution witnesses— [(’92) A N 140] 

4. Copies of Judgments. — Copies of juilgnu 
ebonld bo made out at once withoatwsit'og 
written application from persons under sente 
—19 W P, 19 ] 

6. Copies of rooords.— It copies ore wanted, 
a person in conhocmcnt, of record? otatrt 
depositions of witnesses and the docnmeol 
evidence and final sentences or orders^ psssen 
Criminal Courts, they can be supplied only 
stamp-paper —4 M. 11. (Appx) 57 
6. Power of High Court to revise order 
refusal.— On a refusnl by n Presidency 
trate to grant copies to a Prosecutor, tho b 
Conrt can, certainly under S 15 of the o 
Courts Charter Act and also under 8. -M of 
Specific Relief Act, compel the JlngistraM 
grant sncli copies. — 8 C. IGH 


549 (i)*Tlie Governor General in Council may make rules, consistent v itii this Code and f 

. .1 . » Army Act or any s.imnar law for the time being in force as 

nehverv tr> military mithorities of •' ,i i ♦ • 

pi'rsons 'liabl" in be tried by Court- the ca«;ea in which persons subject to military law shall be tn 
by n Court to wliieli this Cotie applies, or by Court-martial, e 
when any person is brought before a Jlagistrate and charged witli an offence for u htVli he 
liable, under the Army Act, section 41, to be tried by a Court-martial, such Jlagistrate shall ha 
reganl to sufli rules, and shall in proper cases deliaer him, together with a statement of the offen 
of which he is accused, to the commanding oUlccr to the regiment, corps or detachment to wlin 
be belong*!, or to the coniTnandiiig officer of the nearest military station, for the purpose of he" 
trii-d by (‘ourt-niarthl 

(2) Kvery Magistrate slmll, on receiving a written application for that purpose hy tl 
commanding officer of any liody of troops stationed or employ* 
at any snch place, use his utmost cndcaaoni*s to apprehend 
'cvuro wny pcpum nvousi-d of siwh olTence. 


Apprrbo 


It !i pf-rsons 


Notes. 

1. Civil Courts not subject to control by i 
the Coramondor.In-Cmof.— H, loi of the ' 


dull 
>n 01’ 


Mutiny Act ilocs not deprive tlio Civil (s' 
gaislinl from Military) Courts of jiirisdic*" 



rowER nr vomce to seiee stolbk l■Ro^FRT^ 
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550] 

Rntisli Soldiers corntnitling offonces within Ihe 
limits of t1io»o Court*, nor does it romlrr tho 
cxerci*'? of tlicir jnri'diction dcuondenl upon tlio 
Commmder-in Chief's notion.— [5 C. 124 ] 

2. Conflict of jurisdiction.— Rejr. XX. of 1S2S 
has no force in Ilaianiiagh. Under the Iteguln. 
tion, tlio Military nnthoritics can require n Mitgis. 
trntc to hand over to them any prisoner who may 
bo apprehended and brouchl before hitn for an 
offence committed at a place moro than 120 wiles 
from n rre«iilency town : but the proceedings 
before a Slapistrate, when taVen at the reqnest 
of and assented to by the Military anthontioa 
are not absolutely eoid, and the commitment so 
made is not an inralid commitment —20 W. U. 20 

3. Rules respocting surrender of offondors 
to Military authorities. 

(<i) If, within the fifteen days, or at any lime there. 


should be tried by n Court'Cnartial, the llagistrate 
shall stay the proccodings before himself, 
and if the accused is in his power, delircr him. 
together with the statement mentioned in S. St9 
of the Ootle, to the anthority prescribed in that 
section. 

(h) It after a Magistrate Ins been mored by the 
Military authorities to proceed against a person 


subject to Military law for an offence for which 
that person is liable under the Army Act IP91, 
fi. 41, to be tried by a Court-martial, an officer 
to whosccommand the person is subject notifies 
to tho Magistroto that, in the opinion of the 
Military authorities, tho nccuscil should be tried 
by Court-martial, the Slagistmto if he has not, 
before recciring the notice done or made an 
act or order, (acquitfed or conriefed in a sum. 
mons case frameil a charge in n warrant case, 
Usnod an order for tho trial of the accused by 
a jury, or made an order for commitmentf, 
shall stay tho procoodings before himself, 
and if the neensed is in his power, delircr him, 
together with the statement mentioned in R &{') 
of the Code, to the authority prescribed in that 
Section. 

(e) Where a Criminal Court and Court-martial 

have concurrent jurisdiction, it {*, ns a 

rule, desirable that the accn<ed shonld be tried 
by the latter, but in cases of thefts of arms, 
ammunitions or other property belonging to tho 
(Soremment, if there is reason to sn*pect that 
persons other than tho accused, who arc not 
subject to the Indian Articles of War, are 
directly or indirectly implicated, it may often, 
bo expedient for tho officer commanding tho 
troops to decide m favour of investigation by the 
Criminal Court as more likely to assure the 
discoTory and punishment of all tho accessories 
to the offence.— fliivt, of India, Home Depart- 
ment, 30th April, ISfl?. 


550- Any policc*ofBcer raay seire any properly wliicli may lie allegetl or snipected to have been 
rowers to Tolico to seire property stolon, or which may be found nniler circumstances which ereate 
uspected to be stolen su*;pioion of the commission of any offence. Such pohce-ofEcer, 

f Rubonlinate to the oOlcer m charcc of a policc-<?lation, shall forthwith report the Rcirnro to that 
ifBcer. 


Object of the Section.— “We have in*crtc<l 
a new cla««e giving roliec officers express power 
to seize property ^whieh they suspect to Imve 
been stolen. This power is assumed in clause 
523, which described the procedure to l>e 
followed, with respect to such property when 
seized, but following tho precedent of S 81 of 
tho Calciiffn Police Aff, ISGO we think it is better 
to give the power expressly Scl, Com. Jltp 

Powers under this section cannot bo 


in question i {2) Tie cmnot direct the Station 
Master to det.sin the property, and the latter enn- 
not be convicted under S ISS I. P C for disoliey- 
ing onlers which are uJfrn rires — 16 O. C. 371. 


3. Property mixed up with stolen pro- 
perty. — See 5W of Act V of Ih'JS no doubt 
gives the police very wide powers with regnnl 
to the selrnro of cattle alleged or suspected to 
have bC'-D stolen, but it does not extend to the 
taking away other cattle simply because they 
are mixed up with the stolen ones 

14 P. W. 1909. 

4. Claims.— The police seized property on suspicion 
of its being stolen property under S 030 Or. P. O , 
and tho Magistrate issued a proclamation before 
satisfying liimself as to the claim of the person 
in possession WrM that it was net incumbent 
on tho Magistrate to decide the claim before 
issuing the proclamation, as the person in whose 
l»oxscs«ioii the property was fonnd has an oppor. 
tnaity of making good his claim to tho Magistmte 
even after issue of the proclamation — 2 S. 32. 


123 
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PROCEDURE TO COMPEL BESTOBATION OF ABDUCTED FEMALES. 


[Sec. 


551. Police-oEBcers superior in rank to an officer in charge of a police-station maj exerche {be 
same poxrers, tlironghont the local area to which they nre 


Powers of BupenoT officers of Police. 


appointed, as may he evercised by snch officer within the limit’ 


Notes. 


1 . Can a superior police officer who is 
himself a complainant act under the 
Section? — Where a Snperintendent of Police 
reported to a poHeo station that fire police officers 
and another police constable had prepared false 
records, wrongfully confined certain persons and 
c.^iused hurt to them in order to extort confessions, 
it is extremely improper that the shonlil himself 
under S 65t Cr. P. 0 mahe the investigation 
under S 157 Cr. P. C —25 M. T. 379. 


2. Order of dispersal of unlawful assembly 
by superior police officer.— An order hyi 
Poputy Commissioner of police who is an officer 
superior in rank to an officer m charge of a police 
station, directing the dispersal of an assemWj 
of five or more persons likely to cause a rlisto 
* banco of the public peace is an order hr a 
authority within the meaninir of S. 4S0 *-'/ 

Or. P. C.— 7 B 42. 


552. Upon complaint made to a Presidency 5Iagi«!trate or District Jfagi’str.ate on oath of thf 
Power to compel restoration of ah- aMacliou or nnlawful detention of a woman, or of a female cliiU 
ducted females. under the age of fourteen years, for any unlawful purpose, he 

may make an order for the immediate restoration of «nch woman to her liberty, or of soch iemik 
child to her Imcband, parent, goardban or other person having tlie lawful charge of sueh 
may compel compliance with .«ach order, u*’ing such force ns may be necessary. 


Notes. 

1. Procedure in regard to applications 
under S. 662 Cr. P. C.— On an application 
being made by tha husband under S 552 for tho 
restoration o! his minor wife, alleged to be id 
nnlanfnl detention by her father, the District 
Mogistrato is bound to etaminc ^witness as to 


contrary to her wish. — 15 Cr, 7I2 (C) 

Moaning of unlawful purpose. 

2. (1) R. .".SI of the Code of 18S2 <=S 65S) applies to 
women and femslc children only This combina- 
tion and the exclusion of main children go to 
show not only that eomo dednito purpose, 
unlawful in itself, was cmtcmplntcd, Imt 
that the pnrjioso has some reference to the sex 
of tho jionion ngnin«t whom it wns entorLained. 
Therefore it ilionld not bo so constraeil nx to 
mrihe it inelutle pnrposes which, aUhongh not 
nnliwful in tliem'elrcx, rnipht only become so 
when entort'iineil towards a child in optiositioii 
In iiie witliex of its guxnlinns, rg — detention of 
a female child, nsminst the will of her pareiila 
or gtiar<linn«, irl.n ,ri-rr litrrfully rntilM to futtr 
rh/trgf e/ her, for the porpn»e of ln'ing brnncht 
up In a ndicinn vlurh such |>flrriit nr gnardiAn 
di«aj'prr)Trd cf.— JO C 4‘<7, 

3. (?) The pjri.n.e contemplate,! bx 55 , {-e ,2 Cr. r. 0 
must bo In itself unlawful, «nd must not 

Im> ronitnieil so A* to fiiale l| inrlnde parpoww 
w>leh, altlionth not uidawfol in themselrcx, 
tnlirhl irtdy iK^xotne so when riitcrtainnl towards 


ft child in opposition to the v ishcs of its gasplii'" 
— 4 B R 009 

4. (31 If a woman is residing with her ! 

nre aiding in her endeavouring to 1^5 ... 
divorce, such a detention is not unlawfo 
lion —2 Weir 724 


5. 


> — C enoHflB 


lO®' 




and those words have been used n. .... — 
fjuent Acts, but the Magistrate’s power 'j''® ^ 

been restricted to tho enso of women and ciu 
llio effect of the ftltemtion was to 


"age, pru"'“ 
•"in marti®'' 
•> ,Tere H 
!6CC» far 
. curlier 
n ail the sot'r 


0. Frinciplos on which a Magistrate 
not— The Court will l.e guidnl by a cef"'' 
tion of tho present and future welfare 
minor who is detnitied. — 10 U. 307. 

rrocodUTO 

7. (1) A wnrmnt for tho nrrest of the 

with abduction without stilting tlm 4 

which the offenco is cotnmitlid is l,nd.— L' ' 


553-554 ] 
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8 . { 2 } Wlicrc R M.it'i'tmto has reason lo bclieto that nn ortlor t(» lm\o licr ljroiif;lit before him and to 

n ■n-onian is Loin" unlawfully <1ctainr<l hut rnii»'»f cxainint* her.— «7<nf. 

/tkI uho rfeJafr.* her, the proper course for the PowOT Of High Court tO TOStorO, On 

Magistrate is to issue an order to haro the rovorsing an ordor undor S. 662 Cr. P. 

woman brouRht before him and oxamino her— C.— In KuRlan.l, where n snperior Court sets 

2 "‘^'ri 2 t. aside an order for restoration of n minor girl to 

0. (1) Whcrc'a Magistrate ordered the rcstomtion of the custody of the guardian, it has the power to 

n woman to liberty, iri/hont n»>j finihng Ihnt the restore the ilntii* i/uo iinte fSee /Jodjer r. the 

trns unlti’rfiilltj (ietaiue<l h'j »n>j one, and without C«Mipf<>«r ff/./iVmjifr.tfe.Pdris, I 4 . U 3 1’. C 4Co]. 

ordering any one to restore her to liberty, hold In H5 C. dS?, it was howerer bold that it did not 

tint such an order sr.is not contemplated by K follow ns a mutter of conrso th.it tho status quo 

552, and that tho proper course would lie to issue ante should bo restored 

553. (J) Wliciietcr nny perpon cau-tet n poHce-onicer to arrest iinotlicr person in a presidenc^f* 
Compensation to peraons groundless. to^Hi if ‘t appears to the Magistrate by svlioni the case is lieartl 

lygivcn inchargo ill presidcniy.town there was no sufiicient ground for causing sncli arrest, the 

Magistrate may awanl sncii compensation, not esceetling fifty rupees, to be paid by the person so 
causing the arrest to the person s>o arrcstci!, for Ids loss of time and expenses in the matter, ns tho 
Magistrate thinks fit. 

(3) I« such cases, U more persons tJian one are nrmtwl, tJje Jfag/stratc may, in iiko 
manner, award to each of them such compensation, not exceeding fifty rupees, ns such Magistrate 
thinks fit* 

(.9) All compensation awanled under lids section may be leeovered ns if it were n fine, and, 
if it cannot bo so rocoverod, the person by whom it is payable sliall be sentenced tosimplo imprison> 
meiit for such term not exceeding thirty daysas the Magistrate directs, unless such sum is sooner paid. 

554. (f) With the previous sanction of the Governor General in Council, the fligli Court at 

IWor otok.rtotcd H.gl, Court, lo I'urt William, ond, ivilli tlio previous se.iclioi. of tho Local 
niako rules for inipcclion of records of Government, any other High Court established by Royal Charter 
subordinate Courts time, make rules for the inspection of tho 

recortls of subordinate Courts 

rower of other High Courts to niabc (-) Kvery High Court not established by Roj’al Charter may, 
rules for other purposes fi-um time to lime, and with tho previous sanction of the Local 

Government, — 

(a) make rules for keeping all Ijooks, entries and accounts to be kept in all Criminal Courts 
«uboulm<ite to it, and for the preparation and transmission of any retuins or statements to bo pre- 
pared and submitted by such Courts ; 

(b) frame forms for every procectliiig in the said Courts fur which it thinks thataform 
should bo provided : 

(c) make rules for regulating its own practice and proceedings and the practice and proceed- 
ings of all Criminal Courts suhordmate to it . and 

(d) make rules for reguLitnig the cvecnliou of warrants issued under tins Code for the 
lexy of fines : 

Provided that the rules and forms made and framed niulei this section shall not bo inconsistent 
with this C«le or any other law in force for the time being 

(3) All rules made under this .section shall be published in the local otficial Gazette. 

Notes. 

1. Rulo framed by tho Madras High I dir M«i.'istrito's juJirmcnt is gorcrnixi by rulo 

Court.— .\ij application for a co|>y of a Trshil. J JfiS of the CruninaJ JlaJes of rracJfce framed by 
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tonus. 


the High Court under the powers vested in it 1 *t 
S. 554 subs (2), cl {C ) of tho Cr. P. C- Sneb .in 
application need not be accompanied by a search 
fee of eight nnnns under Uio Board's standiDg 
order >'o. 173 —35 M. 3. 401. 

2. HuloS.— 

(1) In Upper Burma.— The Upper Burma 
Oriminal Justice Regulation V of \692 Sch. XVI. 


■ • [Sep 

(2) Sonthal Porganas.— The Sonthai Psrri 
Justice Regulation V of 1S93 S 4 (VllI) 
amcnclcd by Regulation III of 189!) 

(3) British Baluchistan.— The Brh!?li Balm 
tan Criminal Justice Regulation VIlI of 1 
Sch, 320. 


555, Subject to the power conferred by section 554, atul by section 107 of the Gotenini 
Forms. of India Act,, the forms set forth in tlie fifth schedule, willi si 

v.-iriation as the circumstances of eacli case require, may be used for the respective parposen the 
in mentionod, and if used shall be sufficient. 

Kotos. 

1. An order under S. 147 supra— should be 
m.ule in nccord.incc with Form Xo 24 of Sch. 

V.— ucr.aaj (c.) 

Importincc of words used In the Schedule Tho 
ii«c of tho word “probably" in Form 10 of Sch. V 
of tlic Cr. P. C., limits forfeiture to cases in 
which n breach of the pe.icc Is the ‘proMble’ and 
not merely the possible result of the act of 
the person bound orcr — [-• I‘< 1914] 


3. Forma are to bo strictly interpreted.— 
A bond csecutcd by a surety in the form pres- 
cribed by Schedule V. Form Xo 11. Cr. P 0. 
cannot be forfeited on the principal committing 
an offence in nn independent Native State, in ne 
much ns the priueip-il does not thereby rnnhe 
default in undortiiVing to be of good behanoor 
towards His .'tajesti or His Majesty’s subjects 


558. Xo.Tudj'f or Magistmlc slmll, except with the permission of tho C'luit to "I'i'’'' 
Cve in which Juil.'e I.r Magistrate nppenl lit"? from bis Court, try or commit for trial n”.'” 
i, ,,TOnnll, Drill ..liiVI. hr i. n party, or pi-rso.ully i.ilr.ostcil, oiul »' J»' 

«ir Mngistmto sliiill hrnr nn iippcnl from any judgment or order pissed or made by himself. 

I'r]-}(iwil,'"u — A .luilge or .shnll not bo deemed a party, nr personally interc'-l 

within tho meaning nf this «oction. to or in nny case by icnsoti only that he is a Muaicij 
CoiiMiiisvioncr or ntherw be concemod tlicrem in n public cnpacitv nr by reason only that lit' 
viewoil the place in whtrli nn ofTcnco is alleged to have been committed, orniiy other 
which nny other trails lotion mnterhl to tlie ense is nllcijed to lia\ e ocenrred, and made '"'1'" 
in ronneotinn with tho ruse. 


f2dP.i;. 1918 RccMP. R 1S7S 37r. K. 1 
30 P. It 1SS9.] 

Koto. — See the bond construed in 36 C 56i. 

4, Meaning of tho term “ if used, shall 
aufflcient.’'— An order under S. 144 was i« 
m Form No. XXI. Schedule V without ipecifj 
th.it its operation IS conbned to ® 
some shorter period from the mAmB i'>® 
HeUi, (hat the order is good haring « 

jiro'isions of this section [34 0 
See 10 C f>37 : 26 M. .w i 7 A 44 (T. Bd » 
ruling 5 A 17 [Schedule V Form No \X> 
U(4)J 

6.- PailxiTo to comply with the forma p| 

cribed by this section.— "’here a 
warrent under S. 100 Cr P. C. was drawn ap 
n printed form used under S 98 ' 

alterations to make it pro'bions :,oir 
section, held it wiis n valid warrant [33 u 
Rut tree 11 C N. 83Cl. Where sammonscs nnae 
107 were not In Qceonl with the form set®" 
Schedule V. No 12. tho order rc.]UiriRgi«n" 
Veeping the pc.ico was ect aside— [9 Cr. Ii t 
See 14 C. N 78 ] | 


«-l..r.i,-mro,„„j..nt...r. ..f ii,r..rtnstioii fnmi.he.l t.. Imii. direct- tin- pr..«. ciitiim of II f-w " 
\ I* from trying thi* «•.- a $I*gi«tmte. 


(Ir KeSt.- Iai< 
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ARRANGEMENT OP NOTES. 

S. 53G = S. B55 (18S2). 


Object and Scope of tho Section. 

(l) Tlic principles nndorlj 111" tlio section. 

{i) Olijoct of the strict rule 
(t) Meaning of the word "case." 

0) When one member of a tnhuinl is di’ijnalthed 
(')) Scope of tho section. 

^(0).“ • ; 

i! ( ' ' ' 

T. " ■ : ■ and 

cases. 

(i) Me minp of " Persona! interest." 

(’) Municipal Prosecutions. 

(!) Posccution under the Opium Act or the Kxcise 
Act 



S , . 

(<) liOCal inspection ns disijunlificntion 

(M Doatdo Ca{ineit;r 

{JJ) Etpressioft of opinion in the course of depart* 
montal enquiry. 

(10) Where a Mnj:istrate is tlie sole Jodpo of law and 
fact 

(11) Magistrate being liimself the initiator of tho 
proceedings 

(12) Oases illustrating the rule 

(13) WImt docs not niiumnt to pcrsiiiijl interest. 


I. OBJECT AND SCOPE OF THE SECTION. 


(J) Thv pt'luetitlc'* unilci'lultiy the 
•<vrtton. 

1. As explained in tho leadlnG case of 
Serjeant V. Rale. — “Ily the Common Law, a 
Jadgo. whohas an interest in the rcsalt of the 
suit, is disqualified from Acting except in ease of 
ncccBBit}*, ic/iere no o(her Jichje ha) junxhrttan 
The into di’C nof niensure ffic fimomif of •ntt'f'l 
III the decision of the rjnestion one irniy, m <f<«* 
</uri{i/ed, no iiiolfer Aoic emoft the tnlere)! maij be 
The Law in laying downthis strict rule has rtgnnl 
not so much perhaps to the motircs which might 
be supposed to bias the Judge as to the siisccp* 
tibilities of tbe litigant parties One important 
object at all ercnti, is to clear away ercrything 
which might engender scspicion and distrust of 
the tribunal and so to promote the feeling of con. 
tidenco in the administration of justice, which is 
so essential to social order and security 
Serjeant v. Dale L R. 2 Q. B D 658 

2. Tho law is tho same as in England.— The 

principle of the ‘section follows the well-known 
maxim "^emo sibt e'lc judet lel 'ui jne ilicere 
debcl" (no roan can be his own judge or giTc 
judgment concerning his own rights) It is one 
of tho plainest rules of justice and of common 
sense that no man shall sit as judge m n case 
in which he has substantial interest This is the 
liwofthis country as much ns it is the Law of 
England.— [2 C. 23 25 W R 57 1 Bur 153 

12 C X 140] It is of the last importance that 
tho maxim that no man is is to bo judge in his 
own came, should bo held sacred And that is 
not to be confined to a cause in which he has 
interest" (Dunes t (?inn<f Junrhon Cannt 3 it 
L case 7W] See Note No C2 under 8 526 at 
p. flic re) 

NotO.— “Whcneier tliirc is real likelihood that 
the Judge would from kindred or nay otliiT cause 
hiiTc a bias in favour nf one of the iKirtics.it 
would he wrong in him to act ” — Q , Ji<ia<l L R, 
1 () n 230 

r. The principle underlying tho sectiom— 
It IS highly undcsirAblc that a Magistrate should 


C J 4S4 ‘ 

4. Tho priDciplo explained.— “What the see. 
tion shows is tint if a Magistrate or Judge is 
merely connected with .i case by reason of his 
discharging some other public function or is con. 
necled with it m some public capacity outside 
his Magisterial or judicial functions, and ordos 
vnltreets « prowculion Or IS concerned with it in 
some public capaeitj , ho is not, on that ground 
atono, to be deemed porsonally interested in the 


to bo deemed personally interested m the case, 
and he cannot try it as a blagistratu or Jud"o. 
The distinction is between liaving some public or 
ofBcial connection with a case, and ordering and 
directing a prosecution in some extra-judicial or 
extra magisterial capacity . — Per Stmehey C. J in 
f99) A N 74 

(HJ Ohjert of the strict riile 

8. The law. in laying down tho strict rule that if u 
Magistrate has any legal interest in the decision 
of the case, however small that interest may be, 
he IS disqualified from trying it, had regards not 
so much to tho motive which might be supposed 
to produce bias m the mind of theJodgeasto 
the susceptibilities of tho litigant parties The 
object IS to clear everything which might 
engender suspicion and distrust, and to promote 
the feeling of confidence in the administration of 
justice winch is so essenti.il to social order and 
security —20 0 657 2 C. 23 1 Bur 153i20B 

502. 

Noto. — * A Magistrate by making himself a witness 
haa a legal interest in the decision of the case 
which disqualifies him from trj ing it ; no imittcr 
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Iinw small tliat interest may be ” — Serjeant r Dale 
(’77) 2 Q. B D 5oS 

(3) jrcdHiiKj of the word 

0. Tho words “trying any case” in S. 566 
Cr. P. C. include the hcann™ of a» appeal — (*95)) 
A,X.74 : 23 C 44: 9 X. 81 • 1 S. fW . are 12 C. 
X. 43S : 22 W, U. 75. 

The expression "tnj any fa’e" in S. 5oG is wide 


f>35- (ce q I. Hile^ge (’79) 4 Q B. D 332: Q t. 
tec (’62) 9 Q. B D. 391. 

7. Revision.— *A stogistrate who ia disqualified 
from trying .i case by reason of S. 556 is also 
tbsqii.'ibfied from interfering in renaion to the 
prejudice of the accused.— .(’03) D. B. 1 q 37- 


(4) M'luu ouf of <t tidhnutil /s 

dist/initi/ieti. 

8. (1) If anyone memlierofa Bench or Tribunal is 
di»<,via\jflcd by fi 5"f), the conwctioD and trialis 
roid —2 0 23 : 4 ^V. K 86. 

8. (2) A connetion for a municipal otTcncc bx a 
Bench of jragistratcs, one of whom is a salaried 
officer of the JIunicipalitT is bad in spite of the 
proTitions of S. 53C (=53G) of the Cr. ?. Code.— 
10 0. UU 


10. (3) ^^■hc^o a justice has such an interest as to 
giro him a real bias !a the matter, lic ought not 
to sit on the OcDcli. It is immntcn.al what part 

bere..lir „ui :► .... j.g takes 

animously 
J. D. 173 
/4I0-/JI. 


(sm 


Orathj 7 Cos 0 C. 217: Bif fte /?. r £on!«J 
18 q B. 421 : fee also 3 X C7] 

C3) Scojte of the section. 

11. S. 656 does not authorise ' treatii 
acquittal as void because lilagistri 
was disqualified. — The Court before wb 
an order of acquittal is produced, is nnt ent s’ 
to impeach the competency of the Courtirh' 
passed the order, on the ground that the preside 
ofheer may perhaps hare laboured under t 
disqualification prescribed by S. 556CrPC 
8 A, J. 1129 : see It. t. Simpson (’14) 1 K. B H?* 

12. Assessors having personal interest.- 

a trial with the aid of assessors, it was di«coTcn 
after the trial was begun, that one of theta* 
interested or otherwise unfit to sit as an asse*S' 
held, that in such cases the Sessions Jud’e p 52 
to choose another assessor and proceed with t 
trial de noio [ (T2) Jf, X 37S.] 

13. The illustration to S. 656 Cr. P. C.-J 
iliostration to S 556 Or. P. C. cannot bo read 
merely meaning that an officer marnottrj 
Magistrate, a complaint which be instituted 
Collector its erident intention is to debar hi 
when hois bimseif tho fvn*etorigo of the 
sccution —1 S. 96 


(OJ Dctei’iiiiiKittoii of the yroumi* t}f 

ohjeitlon. 


14. 


IS. 


In every c.i»e, where it it is urgcdjhatthcr* 
a dn»|uaIiflcatioa m tlio Judge, the cirenm*^®^ 
creating the disqualification would hare to 
tlcarli dctcrmiDcd before effect could be pr 
to the objection, and tliev ought to be 
spccifieil in the objection. — tS P. Jl. 1SS7 
Question of fact.— Wicthep.xease 
the proMsioa of S. 530 Cr. P. 0 is a qneslion . 
fact to bo determined with reference M t- 
cirvunistanccs of each particular case —9 ^ 


11. PERMISSION OF THE APPELLATE COURT. 


10. Personal interest of tho Appellate Court 
no bar.— TliC fact tint botli tho Maci'tratc and 
tho Fcs.ions Judge are member* »f the club iind 
tho accused nasBsemjiit of the club, doe* not 
rhind in the way of the Jiiilgc'« granting 

l*TTni».ioii li> trj the case or to commit U for 
trial— 20 A. IM. 

17. When permission cannot bo granted.— 

’Die pxprr9<inn ••the pertnis««in of tlic CoMrt" 
refi n tn the wonh “try or commit for trinl" nnd 
miinnt he extended *0 ns to jnrlmle niqnals A I 
Jud.-ewho In* clireeteij the pn»*rculion, should j 


(I. 11) ' ' I 

18. Proaocution before a Magiatroto whom ! 
the accused defumed In hla potUion for ' 

tie l>..irKt M»s-l.lmle under h,6.»s stntol ,mUr. \ 


aha ttiut tho Jragistmto of the second class bcl 
whom hi9 case was iieniling, was eormpt^ 
bad deni.iiidej money from him. On onijs 
tho District Magistrate found the allegations »> 
.and rejected the application Thereupon 
M.-«gistratc asked from the District Mo?''"’, 
|H;rmi««iori tn prosecute the accu'Od and •* 
'xme time proceeded with the trial ivhich 
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III. CONSENT OF THE PARTY. 


20. The Gonoral Rulo.— Tlit* consent of tlio i 
nccuscJ Kitinot confer iiirisdiclion upon u 
Majristrato wlio 5s pcrson'illr intcrcstwt within 
tho Jncaniti!* of R, 550.— -7 A. J. 7 iO j 32 A. 035 i 

21. Implied assent ia of no value.— Tho I 
iTOpUed ustcut of an accused, to the henTinj; of 
nn appe.al bj the District Masistrate who is dis. 
qualified by rca«on of B 560 Cr P. C. is of no 
value Consent or want of objection cannot 
cure a defect in jurisdiction — 9 N 81 . 1 R. 99. 

22. Waiver or consent cannot cure illegal 
proceedings. — Criminal proceedings which nto 
enbsfanfinlly bad cannot be cured by any 
amount of waiver or consent on the part of the 
acciisoxl. — 2 0. 23. 

23. Effect of waiver.— Where it appeared that a 
District Masistrate was not only actively con. 
cemed in the institution of proeecdinsra against I 
a person under Chapter VIII of the Code, hut 
that those proceedings originated in and with I 


liim, in tho iliachargo of his duties ns cveentiro 
head of tlin District, and responsihlc in the 
maintenarco of onler, 5<M that S. 656 Cr. P. 0. 
ileharrcl him from entcrhaining an appeal under 
S 400 Cr. P. C without tho permission of tho 
Sessions Court, nnd that the inherent disability 
of tho Magistrate could not be cured by any 
act of waiver on tho part of tho accused. — 1 
S 99. 

24. Whoro tho Magistrate has exceeded his 
duties, consent is of no avail.— Where the 
trying Magistrate, with tho consent of both 
parties made ft local enquiry in their presence 
to test the evidence adduced but it appeared 
that ho had done much more than viewing the 
place for the purpose of following or unders. 
Landing tho eridcnco and had not placed the facts 
observed on record. Ileltl (Per Chalterjee nnd 
Wotidroffe JJ) that ho was personally disquilificd 
from trying tho case within tho me.anmg of this 
section.— 37 C. 340 See 19 M ZM. 


IV. PERSONAL INTEREST-MEANING AND CASES. 


(J) of ‘'prrsonetl intcrcfit.** 

25. (1) The word “interest” in S. SIO Cr. P 0 . does 
not merely imply lotcitectaal Interest, but some, 
thing of tho nature of an expoetation of an 
advantage to ho gained or of loss or of eonio 
disadvantage to be avoided, by the person who 
5a said to be interested. The fact that the 
Magistrate, previons to the trial of the case, had 
officially reported the matter to tho Collector 
after an inquiry, with an expression of his own 
opioion, does not make the provisions of S 5V} 
applicable, though it might bo a proper ground 
for an upplication for tvansfev. — 8 B R 947 

28, (2) Tho words "personally interested” cannot 
mean that a public oflier whose duly it is to see 
that tho law is obeyed is merely, by reason of 
that duty, a person personally interested in the 
prosecution and the trial of an offender against 
the statute law. They cannot refer to any very 
remoto interest in tho matter and most refer to 
some particular and jniiuedmfe personal interest 
in tho case nnd its results. Tho words cannot 

' ■ ' ’ » •' < jjjj, 

- i" ■ _ SiO 

27. (3) The term “personally interested” does not 
mean merely “privately interested” or intervatcil 
as a private individual hut excludes such interest 

as a Magistrate, as an executive oflleer, may taVo 

in securing evidence nnd materials leading to 
the conviction of tho accused —20 C. R57 • 23 C. 
8 >7 23 C 32S • 24 M 239 • ret 27 A. 33 (T'.) 

3 P It 1895 

29. (4) The words “personally interested” do not 

eiclmle pecuniary interest ns distinguished from 
personal interest —20 B. 502 1 9 N 81. 


20. (5) The words “personally interested'' are to bo 
contrasted with the following phrase “concerned 
therein in a public capacity'' in the explanation 
of the section —8 S. 41 

30. (0) It is hanl to define exactly what is meant by 
“personal interest" and it is difficult to reconcile 
the vnrioos decisions Tho question whether n 
giren cfise f.alls within the provisions of S. 650 
must be ft question of fact to be determined by 
the cireumstanees of tho partieukr case — 
24 M 23S 9 N 81. 

31. (7) Tlio disqualifying interest must bo one attach. 

lag to u Magistrate or Judge as an indindnal, 
nnd not one which he derives solely from his 
official position —(’93) A K 79 But ree the 
itlustmtion and note No, 33 ftefoir 

32. (8) A ^fagIStratc should not entertain a crimin.'il 
case in which persons indebted to him are con- 
cerned either as complaioants or accused • * 


immediately concerned in the credit of tho 
district administration —C P. Cr. Ctr. Pt II 
No 59 ’ 

33. (9) A disqualif J ing interest may result from a 
purely official connection with the initiation 
of criminal proceedings. — 23 C. 329; 20 O 857- 
24 M 238 • 3 W. R. 29 : 22 W. R 75 . 1 Bor 335. 

Koto.— TTie mere facts that the Jfagiitrate had 
aathorised the proseention, i< no Inr to his 
jnnsdiction —24 M 239. 
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(3) jiFtmiclpal prosecirflous. \ 

34. District Magistrate who is also a 
member of a Municipal Board.— Is a party ; 
interested m the trial of persona whose prose- 
cution ho hns ordered, for crueJly ill-treating a 
pair of horses in contrarention of the bye-laws of 
the Mnnicipality— (’8G) A. N. 291- f8^ A N. 
181: (-99) A. N. 74 9 0. L. 193t 10 C J. 484- 
5 S 137. Con 27 A 25- 21W.R.25! 21 W. U 
31 ! Q««n f. Unri'hley L. R. 8 Q. B. D. 383 

35. Trial by Municipal Commissioner. — A 
Jlnnicipal Commissioner acting as n Magistrate, 
may enfjuiro into a charge of the breach of a 
bye-law, and may punish the accused party by 
indicting n fine — 24 IV. R. 23 See 18 B. +47. 
3 P. R 1895: 5 S 137. 

36. Justice of the Peace also a servant of 
the Corporation. — A servant of the Calcutta 
Corporation wns held to haao such an interest in 
the result of a prosecution by the Corporation 
under S. 77 of Act IV of (1870) as to i]i8<)uahfy 
him from trying it as Justice of the Peace. 7 C. 
322: See 1 1) L (Ap) Cr. 15- 8 B L 422 (P. B.) 
P'iiiinsi’ Grand Jiinctien CaNut Co, 3 II L. C.is 
791: Q, > Oible/i L. R 7 Q D, D. lC8t i).x. Lee 
9g B D .ItVl: Q t-.ileyer, I,. R 1 (} B. P. 173: 
q V ifiMye, L R 4 Q B D.a32: Q 1- Rand. 

1 Q. B. D. 230 • Q 1 iran'UUy, 9 Q B D. oai. 

97. The OZplan&tlOn— foUons the remarks of 
Field J. in 10 C. 194. “A gentleman, who, without 
remuneration, is merely discharging a public and 
honorary ofilce, and n ho has na personal lutcrest 
in the proceodiogs of the Municipality, may well 
ho supposed to bo free from that bias which tho 
jealousy of tho law presumes in other persons 
immediately interested. 8uch immcdiato and dis. 
qualifying interest, does, wo think, orist in the 
case o! n gentleman whose lime and services, arc 
in consideration of a salarj* giren toc.irry on tho 
work of a Municipal Corporation The jealousy 
of law must prciumo that such a person however 


98. Bulos governing trial of Municipal' 
cases by Maglstrato who is also momoor 
or Prosldont of tho Municipal Board.— 
It ennnnt ho I lid down tliat the men* fuct that n 
Mngntrato is President or Vice-Pre'irtent of a 
Mnnieipal Conimllteo, would diS'jnalify liiin from 
trying on pffoneo under the Municipal Act. But 
as hid down m IS B, 412, if a President or 
Viee-Pri’iidont has taken part in promoting the 
prr.aeeuti()n, ns for instnnee, by eonenmng In 
sanelionlng it nt n meeting of the committee nr 
(ithcrwito, he wi|| lie iliKinnlified by reasuna nf 
the matinee of a pcrsnnnl interest over anil 
nh'iTe what may he snppos'd t'» he felt by every 
Slunipipal Cninmiiainner in the afTairs of the 
Mutiie.jvitity — 14 K, i. /fcife ((1877) 

2*1 It. 1*. fv.S pd J Mhrrn the accuse*! was 
tried at tie initanre rif a Mnfliripal Committee 
f T an •’"enre nnder the O. 1'. Municipal Art ami 
t le m.e waa Irie.l } r tlm TeahjJ.hr who wras also 
tie Pr—Ideiit I.f the Jf luuripahtr, hrl I that despite 
«leproTl...|oH .W.thlawRsaiaiaewbieh llie Te- 


shildar should not have tried [20 Cr 241 (S) S/r 
9 X. 81 ! 23 0. 328 1 23 C. 44 ] .\n accused penon 
was tried and convicted under S 18S of the Peia! 
Code, of having flisobeyetl an order ol the 
Municipal Oomniissioncrs under 8. 230 of Been! 
Act V of 187G. The District Magistrate who 
tried and convicted the accused, was juesenl u 
Chairman of tlie Municipal Commissioneristtlie 
meeting in which tlie order was pas'cd S'H 
that the consiction was illegal and should he irt 
aside— 10 C. 1030 See 10 0. 191- 18 B 443 
15 M, 83 COS) U. B. I-q 37: 5 P. R ISW 

(S} 2*j'09<?cf/f/o»i under the OitliiDi .Id 
o)’ J^jrclse Act, 


00. A Magistrate is not debarred from trying s ^ 
under tho Opium Act by reason merely of !;■» 
being in charge of the Evcise and Opium 
tration of tho District — ('97 — ’01) U- B 127 (IM) 
15 A. 192 (F. B.) • (’08) A X 9:» H 
But when he has himself t.iken proceedings again't 
the accused under the Excise Act ho 'S s' 
competent to try the case — ('9C) A.h. lO'n J *• 
1912: 14 C. X. Uiii 

(4> Actlre jmi't In the Inrofivnllm «/ 
ff ruse. 

40. (1) Wlicre a District Magistrate took an acti« 
part in the investigation of ® 
not to be competent to have it tried by m”'* *" 
1 4 Bar. R. 3.15 • 24 M. 238 : 5 0 N. 60 ‘ 

40. A. (2) IThero it appeared from the 

Magistrate and tho evidence in the ease, tn 
himself initiated the proceedings under c , 
nail 160 1. P. 0 which he, as M 

subsequently tried and that ho took an a 
part in the tlispersal of the unlawful 
and had pursued and directed tlio pursuit o 
members of that nssombty, ami that -i 

he took pami to collect the evidence, » 
the connection of tho accused witli the no * 
assembly and tho keeping of armed tn , 

which they were nftorwards coniicted, Ari . 

in these circumstances, the Magistrate • 
not h.avc tried tho case himself, os ho b ‘ , 
tinted nnil diiccted tlio entire procicJm?* 
os ho could be regarded ns being 
inteicstcd in them —20 0 857 - 20 ‘ ' 

41. (3) A Magistrate taking an active P’f^ 

warding the Police inquiries _ and CoU 
evidence against tho accused is dlsqualilieu 

trying the accused. A iJisqualifung interc't 

result from a purely olTicial cooTiection wi* 

initiation of criminal proceedings.— 21 J' ^ 

(Jl3t)s See 20 1V.R.70: IC C.l’.ll*-’: 10^ 
All. 

42. (l) As n general rtile, it i* “”di‘Birahte 

.Magistrate whn by local imestigatmn « 
tour, Imimg himself discovered the V,-. 
of crime, and collected or ascertained erv r« 
in support of it, tlieri'-aftcr din-cis, ,^*1 

or invites the institution of proceediog* j 
it, should try the supposed rrimiaii. " 

90. P.20. ll.V.81, ^ 

[Note.— But the section dors not disq«''|'Vj^, 
Arngistrnte from denimg with any ca"'’ ' 
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police investigation of wbicli lio hnn taken not I 
mere thus a formai pari.— it L I) SO'it iOltar. 
R. 150] 

(.5) i:tt'crt of giuiutlnf/ sauctioii ov Uiullug 
compialiit. 

43. (l) A Sessions Judge who 1ms given sanction 
ogamst tho acensod, that he should )>e tne<l for 
giving false endeneo may hear an appeal from 
conviction of the neensed for that (^ence, but 
it is not desirable for him to do sa..~3<) p ft 
18S4 

44< (2) A Sessions Judge who makes a complaint 
before a Magistrate is not incompetent after, 
wards to try it without tho aid of n jury, if he 
has no personal or pecuniary interest in the 
^subject of tho charge.— 13 W R. C0=4 R. L 15 

45. (3) A Sessions Judge is not disijualifiod to bear 
appeal, when proscentiun was ordered by him 
as District Judge. See Note No 14 under S 
457 (p. R37 supra) 

46. (4) A Munsiff sanctioned the prosecution of the 
aceu'cd for offences under Ss 403,471, 21fl, 511 
I r. G , and his order wa«, on appeal, confirmed 
by tho District Judge Tho petitioner tvas there, 
upon tried by a Subdivisional Magistrate and 
was convicted Ueld that tho Sessions Jndgo 
ought not to have beard the appeal from tho 
conviction.— 17 C N. cii 

(<0 jragintmte /iOfdOiyprfdmfhary 
(‘nqutrj/ S. 3o7 Cr. V. C. 

47. A Magistrate bolding preliminary cnfiuiry under 

S 203 Gr P. C. is not disqualified from trving the ! 
case himself —4 C. N ODl 24 C 1G7 .see 13 C I 
N ccuTiIi Con 2.3 C. 329 1 L B 8G I 

(7) Loc<tJ Inspectlou w* tHeyttnUflcfftnm, | 

48. Where & Magistrate trying a ease of not, made 
a local inspection of the scene of the alleged 
offence and was inflneneed by such investigation | 
in arriving nt his finding in tho case Jieli that | 
by so doing tho Magistrate had mado himself a 
witness in the caso and disqualified to try it — 

[19 M. 2G3. 21 C. 920] Whero a Magistrate 
has in the course of the local inspection done 
much more than viening the place, for tho 
purpose of following or understanding the 
evidence, fieM he was disqnntifled from trying 
tho case.— [37 0. 340] As a general rule how- | 
ever, a ^^agl8trate is competent to inspect 
personally a locality in order to test the correct- | 
ness of the evidence and plans of the locality 
submitted in the case. Socb an inspection would 
not disquahfj him from trying the ease — (13 
P. R. 1901 • See 15 0 N. 414 . IP W, 1910] | 
Where a Magistrate inspected the locus in ^uo ^ 
and stated m his judgment what he saw i 
when he inspected, held that, having regard to t 
the amendment of the law by tbe addition to | 
the explanation to S 550 of tho Qodo, the 
piesent caso was not governed by the case I 
reported in 19 M. 253 —[ 2 Wcir 72S : s<e I 
a Weir 727 (72S)] A Magistrate is entitled to I 
make a local inspection for the purpose of | 


explaining the evidence that has beer, given beforo 
been, bat tbo }air csete an ot/ligation an him ta 
mnVo an accnratc note on tho record of what 
ho had seen and tho impression that has been 
crcntcil on his mind relative to tho evidenco 
already given. In a case where a Magistrate 
made a ' ' '• < • r c •• • . • 

note of 

the CA« 

trato fo 

C. N. 181 • 3 0 N? C07 . 9 0. N. ecxxu . 14 C. N. 
xciv . See 3 I. A. 259=20 W R. 65]. 

[Note. — “The last portion of tho explanation and 
the illnstration is amended to meet tho objections 
raised in 23 C 328 and IQ M. 2G3." — Statement 
of object and reasons The statement follows 
19 A. 302], 

49. Local * * 

Ban 

penden 

alleged cuikiiig 01 a uuiKi, lue uiagjs^iaiu weiii m 
tho scene of occurrence aocomnanied by a partisan 
of tho complainant and held a local enquiry 
into a matter, which though cot tho subject of 
tho complaint against the accused, could never, 
thelcss bo imagined by tbe accused to be inch. 
In tho circumstances, the case was directed to 
be transferred.— 12 C. N 748 

50. Local Inspection is not a necessary 
disqualification. — A case cannot be decided 
merely on an ohsernition made by tbe Court 
locally But if in looking at the place in order 
to understand tho evidence, the Magistrate comes 
to tho conclusion that the description of tho placo 
AS given in tho evidence is erroneous ortalse, 
he is not precluded from holding that the facts 


9 C 3G3' 

[Note.— Where there is a dispute ns to the exact 
•pot where the occurrence is said tb have taken 
place, She Magistrate will be wise to defer his 
visit until ho has heard the whole of the evidence 
—21 C 920 ] 

51. Local Inspection should not bo in tho 
nature of a police Intrestigation.— " Under 

no circumstances can it bo right for a Magistrate 
a ho IS trying a caso to hold a kind of Police 
investigation, questioning nit kinds of people and 
hearing all kinds of statements, which mnst more 
«r Jef* toBaaace ina miaB, which are m.aile by 
irresponsiblo persons and are neither rcconled 
nor made in the presence of the acensed— C. P. 
t’l Ctr Part V, No. 14 

52. Local inspections in cases under S. 147 
Cr. P. C.— The rule that in Criminal cases, 
Conrta arc justified in bolding A local inspection, 
only In order to explain tho facts appearing in 
evidence, docs not apply to cases nnder 8. 147 
Cr. P. 0, nor is there anything in the law to 
prevent the presiding Magistrate from making 
an investigation himself, provided that he records 
wbat he saw and does not act npon hearsay 
evidence— JO C. J. 414, 
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[See. 


(S) rdjnrfftf/ 

53. (1) An officer before whom, whilst acting: >n a 

particular capacity, an offence tinder S 2M P. 0 
19 committed can not in another capacity^ take np 
and trr the offence — 12 W. R lbs 24 tV. R 1. 

54. (2) But a Maffistrate can try an accused person 

under S. 174 P. C. for disobedience of a sammons 
issued hr him in his capaeilr of mamlatdnr. — 
Cr. R 2S'of ’93 • But we 22 P. R 1879 

65. (3) A Sessions Judj’c who in his ci:tr*s.iadicial 

capacity, on perusal of certain records, expressed 
an opinion that a certain witness niieht be tried 
for perjury — IieM— that the latter should not be 
tried by that very Sessions Judge on bein}; ' 
committed to the Sessions. — 2 Shome 3S. 

66. (4) District Magistrate also chairman of the 

Municipal Commissioners See Note No. 3S above. 

57- (*j) iVhere the C.antonment Magistrate, as the 
Cantonment Small Cansc Court Judge issned the 
warrant in respect of which the obstmction 
occurred • ffeld that he was not debarred by i 
reason of S. 05G front subsequently Iryiotf the 
ca«o of obstruction under S. I8G I P. C. — 8 S. 41 | 
22 r. 11. 1879. ' 

68. (G) AVhero a District Magistrate, in his capacity | 
as Inspector of Poctor'ies, sanctions a prosecution 
he Is disqualified under S 5*0 Or. P. C, from 
trying the case.— 21 Cr. 3S0 (P). 

S8A. (7) IVhon a District Magistrate sanctions a 
prosecution under 3 lit (f) of the .\rms Act, he 
19 disqtnliQetl from trying the case.— R C P. 2C 

(0) of opitiioii in ffto go»r«r 

of llOpftVtlllCIlfttl CIKJIllt'lf. 

60. A Stagijtrate is not disqualified from trying a 
cnKe, merely by the fact that I'n the depart- 
mental enquiry in the case, he forwarded the 
papers to the Collector with his opinion that 
there t>n9 apparently siiflieieot evidence to justify 
criminal prosecution — !i B It. .512 . 2 IVcir 729 
Note.— It is generally espedient tl at n JIagistmte 
who, ns on .\«sl*tant Collector, had «nperri«ed 
a departmental enquira against ft pubonHnate^ 
should not try the cnininal c.a«e against the 
same person —Bat (>31. 

When tho servant and the wife of tho 
Ma^strato are concerned in tbo case — 

The complainant (n servant of the M»gisttnte) 
accompanied the Magistrate's wife driving # dog- 
cart when the accused passed by driving his 
tonga rochlc'sly and furiously, hehl the Mngia- 
Irate was incomp.-teiit to tfv the ca«e — It n. 
f.'.’i .‘f.e hr.wev.r— 9 It 172. 


(Jo) Ifherr « it the ttolo 

.hiilf/r of /fiir tint! fart. 


CO. IVhrr.. a Jii !-•» 


s the s. 


'le judge «.f Jaw and fact 
in ft ra»" trie.l b. f.,rr. hims. If, lie cannot give 
rvi \ewr.' VloTc hiuisrU or import niatten in his 
Jridemmt not slat'd cm oath Iwfore the Court 
in t’e pre..Teo of Ihn nrcB»e.l, and that by So 
.P.itig 1 r> maVes him*«.lf n witness in the case, an.I 
1«». Ilrref'ire. rrtid'r-d lims'lf incompetent to 
try il— 111 >1. 2>.T , c<l Cr. fc*. (fat) 1 see »ls., 

C K-.7 , 21 c laT) . 2 C in*. , «i im. |<«i 


(II) Magistrate being blin^elf the 
initiator of the jivoceedhaji. 

81. (1) Where on a report being made by a Cintos 
ment Oflicial, the Cantonment Msgi'tnte irhle 
“A is to blame Prosecute K " and then proc'V'.*! 
to try the case, held that the ifagistmte iVn'i 
not have tried the case himself.— 21 Cr 334\?) 

See 21 Cr. 3S9 (P ) = 1 L. 35. 

62. (2) The trial of nii offence under S. 4S of tV 

Indian Excise Act {XII of I69G) is liable to be M 
aside under S 556 of Act Y. of 18''“=' whm tb 

Magistrate himself, in his capacity of -TcbsilJif. 

had ordered the prosecution of the acensei 
tho search of his hnusc on the report of on op ” ■ 
contractor who was neither a Collector nor 2 
Excise Officer— 6t P. L 1912. 

63. (3) Where a Magistrate as President of th» Oitw 

Sub-Committee orders a prosecntion f« 
the payment of Octroi, he cannot hini'eli try 
case.-T A. J. 749 

64. (4) Where the Forest Divisional 


he was disqualified from hearing the “PP*"'* " “ 
A conviction by the Tcshildar. — 9 >. o*. 

65. (5) A Dislricl 51»gi!tn>l» who J," J. 

tution of the proceedings ' li., mu'— 

Arms' Act is disquaiihed from trying ‘h 
9 0. P. 2C 

of f'l-' 


60. (6) IVliere the police reported a 

int for orders to tno fir 


the latter was not precluded front 
accosed under Ss. 211 anti 183 I. P. _in{tkf 
plaint to the police not being a contempt 
authority of the Magistrate —30 P. R 

07. (7) W.ercft Magistrate took retire part •» 
prosecution of the prisoners, and 
evidence of the material witnesses P . ,}« 

to deciding whether tlie c.a»e should go , .j 

not, and by whom it should be tried, » 
that ho was not a proper Court to 

from the conviction in the case.— 22 *'• 

08. (S) A Jfngistrate, authorised hythe_Co>lector^«. 

District to prosecute offenders again’ 

Law is not competent to try them for 
offence —[3 C C22 See (’84) A. N- O'.J 


. 08. (9) Who 


. Cantonment ^fagi®trate 


warned ' 


certain spot, but the accused Ffrsi'‘*''\’ 
the Cantonment Magistrate thoiigb ^ p,* 

patent to take cognisance of tlie off'’^^ 
competent to try the case.— 8 P. R. *• ' 

70. (10) Where a Magistrate a- a OhairW'" 

Boinl, issui d notice on the in’'' 

a certain obstruction, but the P''" 1. ,ot vlf 
repri sentations against the , neC'' 

nnd the Magistrate sobseqiii ntly initia 1 

dings tinder R. 133 fiuj.ea: 'orvlr >0 

tmte'a concern with the case wasiie‘^,,fP 
piil.llc capacity so ns to take 1“’* 

’V'-tJ Or. r. O— 10 O. J. 3 ». '* 

5 IMt. Ib'ar,. 

71. (11) The Rul.-divisional fXlicT who ,v*ri' 
managir of nn estate under the Court 
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ilrfw np rrccot>din?s umli’r S. 1 lo ill r\ 'jH'Ct of n 
piocc of land in which the ostato claimed *n 
interest, and tvfa««l the application of the 
opposite partT for tran''for, AcM that the ci'iiduct 
of the Ma?i<tratp showed his lach of appreciation 
of ordinary principles which should jrnide jndicial 
ofbeere in matter* of thi< hind. — 9 C. X. ccxxti - 
5ee 2S C. 207. 10 C. X. 775. 

72. (in) A 3Ia^-.{r!*tc, who tales co^iiitino' of «n 
offence of miechief by cutting timWr fn'ui the 
forest has no juri'diction to p»«8 nn onler of 
attachment of tree*, which form the subject of 
the alleged offence.— 37 0. 2dl : See 10 C X 775 

(IS) Cfif^cs fllti'^trntiny itir rnlf. 

73 . Where the Magistrafo is himself the 
complainant,— Tho Macistmte and Y, the 
accu*ed, Merc trarelling together in n Kailwav 
carnage. The Macistrato rcfiuesled V to desist 
from sniohing. The latter however contemptu- 
on«ly tcta«ed to do *o. The Magistrate arrc*tcd 
Y and subsequently tried nnd convicted him 
under S. 35 of the R.ailway Act (lY of 1571*1 1/cM 
that the Magistrate was di«(iualifi<Ml from 
trying Y.— Rat 339 

73A. Magistrate -who makes nn order i 
under S. 141. I 

Cannot try « person for a breach of th.at order.— 
54 M. Sti2 Rat 004 

Ifoto. — Similarly n Magistrate who h.is made an 
order under S. 133 Cr. P. C. cannot inmseir 
try and convict tho person directed to remove tho 
nuiSBSCO for disobedience —('53) X 2J2 ! 

73B. Sessions Judge who, as Blstnot Judge 
ordered an enquiry under S. 470— « 

not legally debarred from trying tho e.iso or 
hearing an appeal nor is ho personally interested 
m the case within the meaning of S 5S(> Cr 
P. C — 7 C N 70S 

74. Trying Magistrate being master of tho 
complainant. — The mere circunistnnco tint ii 
trjing Magistrate is the master of the compl.ai- 
nant, docs not deprive tho Mngiatmto of hi* 
jurisdiction, bat it is expedient that such n com- 
plaint should bo referred to another Miigistrnte — 

9 B. 172. I 

75. Magistrate who gave information to 
the police and directed enquiry. 

(1) under tho Ksciso Act cannot bo said to hiivv 
such connection with tho proceedings ontecrdeiit 
to the prosecution ns would disqualify himfiom 
trying the accused or committing liim for trial.— 
11 A. J 552 . fee 15 A. 192 (F. B.) 

(2) Where the Magistrate has merely laid bi'foro 

an Inspector of Police, certain information nnd 
directed the Inspector to make nn enquiry on the 
basis of that information, nnd tho proscenticm wn« 
instituted in the ordinary cour«o by the ln\c*li 
gating Police olliccr, Arid that tho Magistrate Ima 
not directed tho prosecution of tho ncco«ed, 
nnd hi* jurisdiction to try the case wn* not taken 
nway by S 650 Cr. P. 0.— (OS) A X 95 (‘O'l) A 

X 74. 32 A.C35 


7D. Appeal heard by tho District Magistrate 
who diroctod tho nocusod to bo proso* 

OUtod,— Where u lli'triet Magi*tralo a* Hepnly 
Commissioner on reading the rejH'rt id n Forest 
UiTi.icnal t)i!icor, formed nn opinion that tho 
Mvused who nns n Mueeaihm had made a deli, 
bcrately faUo n-pi'rt and directed liia peweeution 
l>croto A Siihonlinato Magistrito— Arid— that 
andertho lircumst.ances lie was disqualified from 
liearing tho npponl preferred before him against 
tho coDMction b\ tho Subonliiinto Magistrate.— 
9 X. SI . »«■ 1 S Vs. 

Note.- Wherv a Magiitrate did not take action 
under S 190(1) (c) or onler a lis*a1 iniestigntion 
hc/.f ho was not incompetent to heiirnn appeal from 
a judgment ultimitelj eoii'icting the accused, 
mervfy (Kv.ruso he, uithoiit eapre«<ingnny opinion 
hostile to them, summoned them to ansner a 
ell irge in hi* capacity as Magistrate in charge of 
the criminal business of the swiM ir subdivisioii.- 
:W5 C }<W 

77. Magistrate intorostod as n litigant.- At 
n s[H-ciil t*es4iuns for appt Ills against a poor rale, 
the Chairmin of the Magistmte*. «ho ana himsolf 
the appsllanl m one of the eiisi s for hearing, took 
part m the dicision of nil the en«t* except hit 
own When his oan case was called on, he left 
tlie iK-nch, ami went to tho IuhIj of the Court 
uml conducted tho e.ase himsotf tin objection, 
hefd, that tho Ohairmnn being a litigunt limUnr 
to the other matter* in Court, «a* disqualified 
from acting ns a justice, and that tho orders 
wen bad— R t Vun.toiifA JJ St^ R. 1). 623. 

78 Whontho mngistrato was hlmsolfobs* 

truotod— by reii«0Ti of tho neeused dM\ ing on 
tho wrong side of a road, Iio should not liavo 
trusl nnd comicted tlio aeeiiscd.- Hut 5121, 

.70. A Magistrate being a Bharo*holdor of 

' a company- c innot try tlio cn»e of an 

empUnoo charged wiih ertinnml hrench of trust 
iisnscrvint of that company -20 11 502 5,0 5 11, 
L 42.' (F.B.) 1 T 423 

80. Mngistrato of the District on account 
of being the head of tho police -of tlio 
llislritt, i* not debarred by reason of K 5,5(1 from 
trying a person accused under S 29 of the Volico 
Act IW.l.ofa breach of tin' orders of a Ueservo 
iMsjM'Ctorof Police —22 A .110 

81. More initiation of proooodings under 
S. too Cr. p. c. in his magisterial capa- 
city— sloe* not debar the Magistmle (whoisulsn 
Chairman of the Miinuipal lleanl) from trying the 

i.i-e A K 7, 

81A. Judge deciding a counter case whet 
her debarred from trying.— .Vote No. 77 
andcr S 52t) 9IS saj-rn ) 

82. Strong opinions passed provfoualy to 
disposal of tho case m In* newspaper l<r a 
MuiiiLipil Commissioner dins not preclndo film 
from tr'ing tliO nceiiiied — 21 W It 31 

83. By omission to record statomoiits by 
on accused person In open Court.— The 

Uiigiitrate do,* not nmko iiinitelf a wiliin* and 
thereby di*>iuu!if\ liimxidf from try lag tin, <aie — 
24 C. IIM 
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84. MiiKlfltrritn bolonKlnR to ii community 
wljoio foollnRH Imtl boon ontrttKoU.'-A 
Mnlir)))ifilnii MM(ri*lrali' rmltT for rionliiic 

of II JhiitUi i<liii|i li)' u jiirHiiti liiia licM'ii wl lit 
ilitIniiiK |iy till- iiii(rlit not to Iry Uo* 

I'oiiipliiliit nil lii-liiiir Ilf I'tlii'i Miilioiiii'ilniiH nKiiiiiHt 
nil. Ii |ii raoii, i-niH i-liill} win ii l)i« iUM|iiiti* liuit Ihtii 
niii^iilllMl {iitii 1)111- Ilf n ri-II|j>l'iua imtiirn nml tin* 
n Ili'liiiin firllti(/R Ilf Miilmini (tiiiiH nr» fuiiliom <1 
to III- mitmif-il.- ad V. W. Jliia. 

( J.'t) tlorM not oiiiitiiiit to jtri'Homit 

/HffJVHfi 

B6. (ii| wiii-ri- 1 i-riiilii |..-rRii)iN miido fin oml com* 


rx-iiid )iU own ii\li1i-ii(-i' (IN to t)>o I'lri-iiiiiatnmi-N 
ulli-ii'linK til" iMiikliif' of (lio oiitl l■(llll|■lnll■l III 
Ilia tiinix , niid 111- will duty i-roa" ><)i»iiitn>*d'-fof<i 

Diiil tlin Mii|/1itrii(" (-iiiild not till ili-i "iii-raoiinlly 

lii|i'ri'«li il" III llio I am* -«7 A..'n (tf*) 1 .'W ir> A 
llta (IMJ.) i II, It. H (/. II. I» IW.t. 

8(1. (Il) TIki |ii-r.i<'i'<liitKa of n MnnUtmt'- wlio trloi 


jiriniDi'irji cli'ir^'O'l witli InivliiK >'iirniiilt(i>1 nil n <t 
itiiili-r Hr il I mill II'i nro not IlIrKnl nml will ul 
jiiiliKik-llriii nn-ri'ly In'i-niiii" llm |iri)*('i-iillMi wm, 
(wKli IJii* niiiii-lioii of till) Urt'lKtinr In whwiih.- 
wnn iiiiliorilliinli'), limtUiiloil n^rnhi-il Un. upfuni'niT 
tli« tiiiiiiK MiiKlatr'ilo In lilii olllcinl fn|mc'itj — II 
W.Il.iTl [lU In a 0. H-lt 1 Jl'ir H. rw] 

67. (<•) Wln-K' tliii liyli'K .ImUo lioM nt nim Itmf, 

whllii iiriii-tl»ln« fiH a Inirrinti'r, a lirlof ffimcir 
tiilii oonijmny, llm Court cniinot mij«iiliiii 0' 
|irlfii-l|iIo timt II Jinliro In-riiiiao of tlila ri'n'nn »i^l 


. Zl' 


tint'll IIKII Imvi-riiifn" iloin iml oiK-rnlo n« * 
iinnlllliiitiiiii fin- niltliin im ii nminl.r-r of ft lM';«'l"f 
I. A-»»r Cia) K 0 0s. (( ..it 
ijf Holwliinii ) ll'il f'l I'limil" 
rn (0. A.) 

MiikI 0G7. N«> ploiuli'r I'bo |inic'liKi‘f4 (n lint Cmirl «;f uiiy i" 

Il pu-Mlib-in*y*t«i«ii Of iliHltu-l, hIiiiII nH uh ii Miif'iHlnitfJ in 
(.'fitiil (ir III liny Cniifl ivilliiti (lio jtiMHiIii'lniii of hiioIi (loiiit. 


l'rii('tMii)i|ili inl'-r iml to nil 
alml'i In i i-rlnlii ('niiiti. 


Appolntmont 

MiiKlHtrato.^. 


out of ploiKlor nn Proftblonoy 


tlm Cr. r. (I. IHlli IiimI 


|inMli«<a In llm C'iiirt<>fiiiiyMi>fl*trnl''iifl'r<> 
nlili'iii ^ (own nr ilialrii l lilioll oif nn a MnKUl>nt» 


In ftiK-ii Cmiil 111 - In niir Coiiit wU'iln llm 
Him i.f tlm Corli. anrl (Iml tlm 'i^vn.infi'm"''','' 
)||•-n<1l•l■ In lu't In iiol rnrliiiMi'ii liy I'''”'! 
nfUmO'nl". Tim Ai'U«ir I'rnuld' imy ibK"' ' 
tlioiisihn |irni’li«iiiK t'li'inlnr ivimn Im "I'P," ,, 
»’<l, Kiivo nfi inimllcn on I.In ii]i[«iliinn'iit iU' 
wit frmti.lnn nt llm Hnio Um ' ‘'"i" ir i 
umi niMiUmim Tim *<“' In'Ii 

a|»jilIi’nUmi In li(in..*«l II. It, 11*^1 


nns. 


I'lrwrf Ici l|i 


Till- liimnl finvi'iniiiirot niny ili-t«i'iniiii' u)m(, for (Im jniipiwns of IIii’h (/'imIi-, nlmlli'' 
<li>oioi-i| to bo till- liiMKH'»Ko of i-in-Ii (lourt wllliiii Mm ti-i'iil'm'' 


Inn^iliij'.inf CnilM. , ,| by aiirli flovi*niim'iil, Iitlirr lllllll Mm IMkIi 

tolilnilii •] bj Kiiyiil (’liiiitci, 

559 All |ioMi-n «•lmf^•I|4•^| liy tliiH Modi’ on Mm Mnn'ri"'' 


1’rm^r* nf dim rinir (iMirrnl in Oonii. 
il nmt I/" nl (iijti riinir-ii| rirri lo-iilil.- 
iii Unix 


fri 

fiiiin llini- t'l tiiiii- 


III Moiiin-il or on Mm boi-iil (invi'innmnt may 

oi’i iirifon ii-iiitiii'N. 

tniirintiiiriit to t/ir /•rrttmt .Afl.-r ncatioi) BBO i.f Ilm miiil r.iilr-, tli" fnllowl"!-' *'''*"* 

• lx lim-rtx.l, iiatiM \y 

■•’.VI \ (1) 11, r ■ml •tiillix.rn Ju.ljrn «*r hi„|, , ||,i, /„,.»!/ 1'""’'’ I'" 

>1 r, xl im. I, lx- I im .1 nr |l•-rf•■r•I|> tl til lila axor In (ilHin j 

(:) IMrn Of.r i» llm »mix.,.,r Ih i.m... . if niiv MiiKi.trnt.-, III.' Cl.inf 

Oi.i.ln* Vir.H.tmj 1 ,,^,,^ |U |,|,{,|^1 >U||MrM...Mi|.|.|..„„ I, ■i„|| ,|nt. rn.lim In- or.li’r In » rill' if 

Ux..,.ira.- V U .1 all. f,„ ,| „ „f ,| t. c-l- nf of .ny ,.r.« xi.Jli.r. nr.I. r llmr. niub-r' Im ■'".’iwl 

• ••t. •• 1 111 • r<-n if dirt, Mair|i(ia(<- 
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(3J When there m any dnuhl a* lei vhan Ihe r^Wortn oS^e ef niiij Ad.lifinnnl oi A«iil<int 8'utnn* Jiidje, the 
^e^'ion' Jiid.ic fhall delei mine b'j order in trnling Ihe Judge trho $hall,fnr the purpose of lhi> Codr or of any pivcecdingi 
or order the, cinder, be M-med io be the •tifCMW in affiee nf mrh Additioiuil or Af^idiint Smuon^ Jnd.je " 

Officer, concerned in .nle, „ol to rnr- 560. A palilic servant liavinj; liny duty to pel (onn in fonnec- 
clia«c or Wd for property. tion wjtli the pale of niiy property iinilor tins C(xle sliall not 

purcliiiso or bid for the pwperty. 

Si.ce.»l proraion. nith rc.|,cct to 561. (J) Xotivitlislnnini; nny til in; in lino (.'ode no .Mngis- 

offence of rape by a husbnnd tnitc CTcept .a Chief Presulcney Magistrate or District Magistrate 

slull— 

(a) take cogiii/aiice of the oiTeiice of rape wliere the sexual intercourse « as by a man with 
his xsife, or 

. (h) coininil the nun for Inal for the offence. 

(:2^ And, iiotx\ ithatanding anything in this Code, if a Chief Presidency Magistrate or Dis- 
trict Jlagislr.ite deems it necessary to direct an investigation by a poUce-olTicer. with respect to 
such an ofTc-uce ns is referred to in subsection (1), no poHce-ofllcer of a rank below that of 
poUcfiuspector shall be employed either to make, or to take p.ut in, the investigation 

PvojwiCd fonemlmeut to the acef/on.— After aection 661 of the wid Code, tlic following section sliall 
bo Inserted, namely . — 

G61 A Kotlnn^ in this Code eball bo deemed to limit or affect tlie inberent power of the Court to mnko 
such orders as nay bo necessary to giro effect to any order under tbis Code, or to prereni aba<o of the process of 
aii'j Court." 

Note. 


1. Invostlgatlon by a police oOloor below 
the rank of FoUco Inspector.— Where an 
offence to which the provisions of S. 5CI(I) (a) 
Cr. F. 0. applied had beoo taken eogoiaauce of by 
a District Magistrate, tbo fact that tho inrosti. 


Ration into tbo oSenco had Leon concluded by 
an officer below the rank of a Police Inspector 
was not a material' irregnlarity which wonid 
Titiato the Bob«eqaent proceeding —(’05) A. K .0. 


FiVif Offenders 

562. In liny case in winch a person is convicted of theft iii a building, dishonest misappropri.i- 

^ , , tion, cheating, or any other offence nndor the Indian Penal Code 

Power to Court to rclc.iso upon proua- _ - 

itoaolgood rondnet insfcjd of sen. poiiislmble svith not more than two years’ imprisonment before 
tciicing to punishment. Couit, aiidno previous conviction is proved ng.iinst him, if 

it appeals to the Court before whom he is so convicted that regard being had to the youth, 
character and antecedents of the offender, to the trivwl nature of the offence and to any extenuating 
circumstances under which the offence was committed, it is expedient th.it the offender be released 
on probation of "ood conduct, tlic Court inay,imlcad of sentencing bini at once to any punishment, 
direct that he be released on bis entering into a bond with or xvithout sureties, and during such 
period (not exceeding one year) as the Coorl may direct, to appe.ar and receive sentence when 
called upon, and in the meantime to keep the peace and be of good behaviour : 

Provided that, where any first offender is competed by a Magistrate of the thinl class or a 
Magistrate of the .second class not specially empowered by the Local Government in this behalf, 
and the Magistrate is of opinion that the powern conferred by this section should be exercised, he 
r«OT\\ bis opinion to tbul eCecl nwd submit the proceedings to n Mngistrote o? tbe fixst oln.ss 
or Puh-divisional Magistrate, forwarding the accused to, or taking bail for his appeanwee before, 
such Magistrate, who shall di«pa«e of the case in manner provided by section 380. 
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J’l-olta-tcfl tim/'iitliiiciil to thf Mrrtton , — For SOCtlon 502 of t)ic saiJ Cotic, the following I'Cacaia 
IfC substituted, nimcly : — • 

“002. (/) In any case in which a prson is coniitUHl of an o(T< nee jiuiil*lialde with iw/rij-nni'-sf/rertr-- 
than three ye.ir«, or of on offence pnnl^haWe under any of the fJlotriny r/rtiom of the Indian Penal Coli*, mV; 
3I7, 32o, 33o, 3b(J, 3^1 or 12'*, and nopnaiims conriction is proml nfrairi't him, if it appear* to the Coart t-fa- 
irhich he 19 conateted, re^nril Ijcinjj had to the .ape, character or nnleccd' nts of tlio offender, and l-t lf<e circara'Uic* 
under which the offence was ccimmtttcil, that it is CTpcdicnt that the offender rhoald be rcl-^'cl oa probit oa ( 
poo'I conduct, the Court may, in«tcad [of rentcncinp him at once to any panishment, direct that h* he releaWi 
his entering into a bond, with or wilhont siintie*, tu appear untl rreciie 'cn'-'nce fh'n enllfl fiyva danag such per 
(not exceeding three years) na the Court may direct, and in the meantime to beep the peace and beef p' 
bcliaxiour. 

Prorided that, whcrcany hretoffciidtr is conrictc*! hy a Mamitmtc of the t! ird clix', or a Jlagistntc ef I' 
rttond class not specially empowered hy the I.ocal Corernnicnt in this behnlf, and the .'lacistrate is of ep-o on ti. 
the powers conferred by this section should l>c exercised, he shall reenn! his opinion to that effect, and subintt! 
proc<cdinpa to a Jlagi&tratc of the hr«l tlars or Sul<-di(i..ioii.al Sfa.'iitrale, forn-irdiiig the .iccust^J to, ortsie 
h.iil for his appearance before, KU«*h Magistrate, who shall di«|K><c of the case in manner provided by s^'ction S'O 

(2) An order under this eeclion may lx* m ide hy any Appellate Court, or bv the High Court when cstc'*- 
its powers of rc'ision. 

(3) AVhen an order has been made under tlii' section in respect of any offender, the liii-’h Court nny,' 
appeal whea there is a right of appeal to swell Conrt, or when c*erti»lng its powers of revi-ion, set s'-iJcsueli ori' 
and in lieu thereof p.a«8 sentence on sneh offender aeording to law. 

Provided that, when tho order under this section is made hy a Magi«tfnfc ncting ofhcrw»'‘c than under sevt' 
3i, the High Court ehull not, under this suh.'-cclion, indict o greater punishmeiit than might Jiavc been inflicted I 
a Presidency Magistrate or Magistrate of the lirst class 

(4) The provisiOTS of *ectioii 123 shall, so far as may te, apjily to all siirriit# cfircil in pnrsnaacceft 
provisions of this section.'’ 


Notes. 


1. OBJECT AND SCOPE OF THE SECTION. 


1. Object of the Section— (i) “I f^ucy the 

idea of the Lcgislatwro in framing S. SC2 Cr 
PC , was that Bometiriics, offenders (snd in especial, 
youthfol offenders) without being persons of 
depraved ciiarflctcr, may on occa«ioii succumb 
to sudden temptation, for ciample, a poor j outh 
without an anna in his pocket «ce« suddenly dis- 
played before hiDi.some property sihicli is worth 
hia stealing. He, having never picviously com. 
iiiittcd any crime whatever, sneenmbs to tempta- 
tion and steals the property and is ennght. ffhc 
Legislature very humanely and scry properly 
allows the Illagistrato in such a ease as that, to 
give the young man another chance, and lo deal 
with him under S 503 Or. P. 0 — 10 P. R 1916 
(2) This section is a tardy ncognition oi a pnn. 
ciplc well established in England It is one of 
the wisest features of the new Code, bnt being 
a provision hitherto entirely uoknown to Indian 
Law may not be properly understood at first 
by lower ranks of Magistracy — 8 M. / 197. 

2. S, 362 Cr. P. C. does not apply when tho 
accused has been convicted. — IVhere an 
accused person has not only been convicted but 
iiUo fenlfnced, the provisions of S 563 Cr P. C 
become inapplicable to tho case. — 20 Cr, 392 (A) 

3. Section must bo strictly interpreted.— 

When an Act gives a special power, that power I 


mii«i be limited to tho purpose for "’h'cjj , 
tohferreU.— (IX. 18 (19) . I II. II 


12 Jt, 2D7] It is un evasion ot 
tri at os aggravnti d an ordinary offence^ wer 


evasion of the h* 


introduce a different jttnsiliclion or - ; 

of puni'hment— {4 X. IS (5 0. 717 
6 502 19 B 340 : 5 C. X. 372) : 13 P. I* 


4. Biscrotion of the Court not crystall^^ 
by the terms of the section.—^” "1% 

gne a Conrt jurisdiction to release an 

under this section, there must eo-eust tw 
ditions precedent, these must be no , 
conviction proved, and the offence most M 
of those specified in the section. If these 
tions are fulfilled, the Court has invisdictiM^^ 
the exercise of its discretion, to pno 

section. But in exercising its discretion, the 


must have regard to the pomta sp^cd--- 

section, tie to the youth, character and na 

dents of the offendci, to tho tribal nature o 

offence and to any extenuating circumstance* 
which the offence was committed 
of the legislature is not to make it n,ii' 

tho offender must be young, that the offen 
be trivial, and tliat there must be cstenuat' a ^ 
cumstances but merely to indicate tie ‘ ^ 

which the discretion of tho Court 8*'°“ 
exercised— 2L B 0.5 (P. B.), 6 C. N 


ified II 


SCOPE or THE SECTION'. 
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5. S. 662 should bo applied to petty eases— 
In a petty co«e ansinp out of a fquabblo between 
two trirls of 1C ami 14, the yoiinscr {;irl was con* 
victed of sJappin" the elder’s check and palling 
her hair and was sentenced to scren davs’ ngorons 
imprisonment JfeM that the ca«c thonld have 1 
been dealt with under S 5C2 Cr. P. C. {12 Cr. 242 
(L. B )] IVhere the person is in a good pn«(ri,)n <r 
fi/e, he should rather bo dealt with under this 
section than be whipped {9 P. lY. 1907) 

6. Insano persons.— The section does not apply 
to the case of insane persons. A Magistrate who 
conrictedthe nccn«ed under S. 30I-=A. I P. C. has 
no power al«a to pa«s an order tinder R 5C2 Cr. 
P. C. Under S 341 Or. P. C. he shoold, on con- 
viction, have merely reported the casp to the Iliirh 
Court for Orders.— 11 M. T. 4<M. 

7. The ‘ ‘term of imprisonment” and not 
the “nature of the olTonca” is test for 
applicability.— Where a hoy of is years was 
convicted under S. 324 I. P. C. read with S. 511 
I. P. C and the Slagistrato ordered him to eseente 
a bond with a surety under this section . 

the obje''t of this section was to pronde a le««er 
ami an alternative remedy for a certain cUiss 
of cases Tboueh the niasimun sentence under 
R 324 1 P C IS three years, an attempt to 
commit the oBonce is only punishable with im. 
prisonment for IS months The 'rrm e/i>npri<en. 
iiient and not “the nature of the offence," being 
the teat as to the applicnbiliCy of this section, 
in cases as the present, the order of the Mans- 
trato was legal — 3 L B. 30 

8. Interpretation of the Section.— in onier I 
to enable a court to etcrcise the power conferred ■ 
by S SG2, it w not necessarj that the offeoiler 
should be young, that the offence should be | 
trivial, and that there should be extenuatiDg | 
circumstances. The mention of these conditions i 
nnd of the character and antecedent^ of the ' 
offender merely indicates generally concidpraiions [ 
with reganl to which the di«cretion of the Court 
ehnnld be exercised in dc.ihng with fir<t offenders i 
who are convicted of any of the offences specified 
in the section —2 L. IJ. G5. 

9. Scope of tho Section.— “I am oJcarly of 

opinion that ' .... , . I 

tion" in S 5 ■ ■ 

criminal ■ ■ 

and nre into 

under S 40-4 as well os under S 4CO I. P C 
Similarly the word “cheating” in the same 
Section covers the offence of cl eating in all its 
forms nnd is intended to include offences pnni<h- 
able under Ss. 418, 419, 420 as well ns under 
S. 417 of tho Indian Penal Cod ?” — Ptfott J. in 
12 A. J -Kw Coi S3 P. ir. I90S 
[.Yofr jter coiitf<t . — Rec 502 is not in terms 
applicable to convictions of cheating and thereby 
dishone«tly inducing delivery of property undor 
S. 420 I. P. C. or of n«ing as genome a forged 
document under R 471 I P- C — 17 B. R 921 
41 M 533 22 Cr 150 (P) 23 P. W 1908 

Ifi P. R. 1911 • 21 Cr 4f>8 (Pnt) 3 R 95 
(F. B.). 

10. Cases of theft.— The offence of stealing a 
cow and taking it to a slaughter yard cannot be 


rcgardwl as a light one calling for lenient treat, 
nient under S 302 Cr. P. C.— (10 S. 183]. Theft 
by n Servant under S 381 I. P. C is not ono of 
the offences included in S. .562 [1 K. 139]. The 
word ‘theft’ in the section refers to theft in its 
simple form [23 P. W. 1908] S. 5C2 Cr. P. 0. 
is inapplicable to the caso of an accused, who 
has been eonvieteil of an offence of theft of his 
master's property, for he is liable to punishment 
under S 3S1 and not S. 380 I. P. C. IleUl also 
that the accused had aggravated the effcnce 
by making imputations on the chastity of the 
complainant’s wife — [13 P. L 1913] 

11. Offence of retaining stolen property.— 
The offence of receiving or retaining stolen 
property is not one of those offences mentioned 
in S 562 Cr P. C , as it is punishable nnder S 411 
or S. 414 I. P. C with more than two years’ 
imprisonment. — 2 B. R. 343 1 L. B. 150 

12. Criminal Breach of Trust. — .4 person 
convicted of Criminal Breach of trust cannot be 
released on probation under this section — 
TBuf R 14 I 111 

13. Offences under Ss. 4S4 and 308 I. P. C. 

UTien a person is conneted both nnder Ss. 4W 
nnd 3$0 1 1’ 0 , no order can be made 

under S 5C2 Cr P C , as a person convieted 
onder 5 454 I. ?. C not coming nnder S. C62 
ennnot be released on eseenting a bond, although 
the other offence It referred to in this section — 
2 Weir 731 (rr,.?,na) 

14. S. 562 docs not apply to a charge of 
house-brealdDg.—S »2 Cr r C. docs not 
applv to the case of a person convicted of house* 
breaking —IS Cr 409 (M) 

16. IiurkiDg houso-trespass.^ — S r>C2 docs not 
apply to a case in which a person is convicted 
of on offence nnder S 457 1. P C —15 C. P. 11 • 
19 P W 1910. 

10. Section applicable to adults. — See 6C2 
IS not restricted to juvenile offenders 
only.— Where the accused were charged with 
theft of a quantity of wooil, about 13S mds valued 
between Rs 12 and 50 and had been about 2 
montKs ID the lock-up and there was no previous 
conviction standing against any of them. Held 
that the Magistrate hag junsdiclion to take action 
under S 552 Cr P- C , even though none of the 
accused (except one) was under the age of 30,— 
HP R 1910 2B R. 817 24 306 : 2 L. B. 

314 (X«)C. D7 ISCr 469 (3f) 

[ITote. — Lnder S 502 Cr P C, the first offender 
with a past good character and antecedents, need 
not necessarily be a youth . such an offender 
may be advanced in age. The first essential is 
that the accused must be a first offender, and 
if he IS one, the extenuating considerations which 
entitle him to the indulgence, are hii youth, 
character and antecedents.— 2 L. B. 817 ) 

17. The Section does not apply to convic- 
tion under the Railways Act.— This section 
applies only when a person is convicted of one 
of certain offences puniihable under the 
Code, and rot of an offence under the Ra” 

Act— 1 K 139. 
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[ Sec. 


II. MAGISTRATE WHO MAY ACT UNDER THE SECTION. 


18. Second class Magistrate. — A nccond class 
Magistrate wlio had not been epcciallj empowered 
by the Local Government to exercise jurisdiction 
under S. 5C2 Cr. P. 0 cannot art under tlio first 
part of the section, although he has been invested 
under the former Code with all the powers specL 
fietl in the fourtl Schedule cf the Oodc which 
contained no provision corresponding to S. 602 Cr 
P C— 2 Weir 731 (DoiesninO. 

19. Powers of tho Magistrate towhotn case 
is submitted under S. 561 Cr, P.C.— A 
Magistrate to whom proceedings nrc aubmitied 
under S 562 Cr P C has authority, if on pern* 
sing the evidence, he comes to the concinsion 
that tho accused is clearly not guilty, to neijuit 
him — (IfllS) 2 U. n. 55 

111. PRACTICE Al 

22. Conviction must be recorded,— A formal 
conviction must bo recorded before n bond can 
bo required under S. ."62 Or. P. C. A minor 
should not bo required to give a bond pcrsonall) 
under this section —2 L D 117. 

23. Court cannot ask accused to appear on 
a day fixed to receive sentence.— In deal, 
mg with an accused under S 602 Cr. P. C, itis 
not competent to a Magistrate to ask him to 
appear in Court on a day hxed to receive sentence; 
nil he can do is to relea<e the ecensed on probe, 
tion of good conduct for a certarn* period and to 
direct hita to appear and receive sentences when 
called upon during such period— 2 B. R 702. 

24. Accused cannot bo put merely on per* 
BOnal recognizance.— Where the accused was 
merely put on hia persoosl recognirance nader 
this section, heM that the Ma'gistratc should take 
from the accused, a bond that should fulfil the re* 
quiretnents of S. 562 Cr P. C (e,ibe bond should 
be taken not only for good conduct, but also to 
appear and receive sentence when called upon, 
and in the mean time to keep the peace.— 2 B R. 
112 

25. The section under which conviction is 
had must be clearly specified — Where 
tbe charge was in the alternative, either of theft 
under 8. 3S0 I. P. C or receiving stolen property 
under S. 411 1. P, C and the Magistrate while 
convicting the accused, did not say of which of 


20. Powers of a Magistrate to whom the 
case is submitted under S. 380 supra.— 

Notes under K 3S0 (p G6G Siipro) 

21. Only the case of the accused to bo dealt 
with under S. 862 Cr. P. C. should be 
submitted. — Two accused one of whom a boy 
of 1 1 j ears were chirged with tho offence of theft 
The second class Magistrate by whom they were 


2 B K 112. 

) PROCEDURE. 

thexo offences he convicted them, Arid that in the 

nb«eTico of a conviction for theft, the Magistmtc 
was not competent to pass an order nnder S. 5GJ 
Cr P C. The order was reversed and the Magi- 
strato was directed to pass a legal order of con- 
viction and of sentence consequent thereon— ' 

1 B. R. S57. I 

26. Minor may execute a bond.— The third j 
. proviso to S 118 *upra “that nheu the' ‘ 
re»pect ©/ irAom iht mqiiify i« made i* a 
tht loflii ihall le ereeulitl only by An surefire 

applies in terms only to bonds under that section 

which is seldom used against minors and when 
similar provision is not found in this section \ 
which w as enacted chiefly for the beneflt^of 


section "on his ente>i»o info o bond iMfA_ori«fIi9'|' 
suretic*'* ore rienr— 4L B. 12 overruling 2 L o- 
187 see 2 L B. 1C8 

27, Procedure when accused unable to fi- 
nish security . — The proper course isfortn 
Magixtrato to ascertain beforo passing^ an oror^ 


IV. APPEAL, REVISION ETC, 

Ajtpcals. 

t seems to me to be clear under the provi- 


30. (3) Subject to the law of limitation, a convict 
entitled to prefer his appeal, even after tn 
expiration of the term for which the bond nnac 
S 662 Cr P. 0. was executed —20 P B 

31, Powor of Court of appeal to pass orders 
under B. 662 Cr. P. C.— The powers con- 
ferred by S. 663 Or. F 0. upon a court by whten 
a first offender is convicted, are by virtue 

8 423 (d) exerciseable by the High Court, siiti P 
ns a Court of Appeal [24 A 306J By the «= . 
of tho words “Court betdVe whom he is 
in S 502, it is not intended by the 

to limit the power of making orders under tti 



565] 


fOXDlTIONS AS TO ABODF OF THE OFFEXDR. 


9S9 


•action to tbe Coart of tbe fir^t Sartanoo. Tho 
proTi«o to tie sPctlon U iECOn«i<tont with tbe 
Tiew that this wa« the inteation of tbe 
taro. [29 Jt. oGT : 2* P. R. 1«» s But t<f 
16P. P.. 19U.] 

32. Proper order to be passed by the 
AppeUate or Bevisionol Court. — \Vbe»^ 
a Maci'tiato cooTicts a por«on ot an offence 
under S 420 but deals vrith him under St. 5fi2 
Cr. P. C., the proper course for the .Appellate or 
llerisional Court is not to direct a retrial, but to 
set a«ide the eider under S. oG2 and remand tbe 
case to the Macietrale to pa's a lawful sentence 
— IGP. R-lfllli 23 P. W. 190S ; 3 L. B. 93: 
4X. IS. 

33. Bevision.— The Hich Conrt in recision, acting 

under Ss 439 and 423 Cr. P. C., cannot act aside 
an order under S. 3G2 Cr P. C., and of its own 
anthoritr substitute for that order a sentence of 
whippinsr or of imprisonment. — 37 .t. 31 20 Cr. 

99 (N) . 133 P. 1,. 1911, 

34. Bevision optional 3vith the High Court. 
— Although b 3C2 Cr. P C cannot be properly 
used in cases falling under S. 437 I P. C. yet, 
where it has been wrongly applied by a Mn'gis. 


tmte, it is optional for the llich Court on recision 
side to interfere or not. as it thinVs tit upon a 
consideration of all the circum«tanct's, with the 
di«cretion thu« M«eil hr the Macistrate. — 19 
P. W 1910. 

35. Power of High Court in revision.— The 
High Court has the power to nuash conriction 
of the accuseil who have been de.alt with by the 
apjielHtr Court under S. 5ri2 Cr. P. C. OVOH if 
tho oonviots have not moved the Itich 
Conrt to exercise that power— fl7 P. B. 1912! 
See 21 P. 1,. 1914. 

30. S. 602 compared with S. 31 of tho 
Reformatory Schools Act ( VTII of 
J897).— S 31 of the lleformatory ^'hool« Aet, 
extends very considerably the provisions of S, 5C2 
Cr P 0, which, atthouch later in date, is a 
repvodnetion of earlier legislation, Tho si'ction 
read with the definition of youthful offenders, 
enables practieally any Court, at any rate con. 
Cornell In the matter, in the case of an offender 
under fifteen to deliver him to lus parents with 
or without sureties for his future go>d beh.a. 
vionr — 14 .\. J. lt3S gee also Cr. Rev. 201of 
1901 (.\) yeedlilfuap. 370 


563. (i) If the Court which oonvicto<l the offeiuler, ora Court which could hate doalt with 

ProTiilon in case of offender failing to the ofTender in nrtpecl of hi< oritjinal offence, is «atlalled that 

observe conditions of his rccogniiancc offender has failed to ol)ser\o any of the conditions ot his 
rccof^nizanee, it may issue a warrant for his apprehension. 

(2) An offender, when approhendetl on any snch warrant, shall be brouifht forthwith 
before the Court i««ninif the warrant, and such Court may either remand him m eustotly until the 
case is lieanl or ndmit^lm'to bail n illi a .suflieienl surety conditioned on hi« appearin? for aonlonep. 
Such Court may. after hearing the case, pass sentence 

564. (•/) The Court, before directing the rele.ase of an offender under section COll, shall be 

satisfied that the offender or his surety (if any) has a lixeil place 
Conditions as to nbodc of offender ,,, , ,• , t ii.ir^. 

of abode or regnUr occup.\tioii in the place forwhicli the t/ourt 

acts or in which the offender is likely to hsc during thcpeiiod named for the obserMince of the 
conditions. 

(2) Xotliing in this section or in sections 56J and riC3 shall affect the proMsions of 
*eetion 31 of the Reformatory Schools Aet, 1SP7 


ronvifted 

565 (1) When any person, having Iwn com iVt»M of any offence jitmishahle ntulor Chapter 
Order for notifying address of pro. XII or Chapter XVU of tho Indian IVinl CVle with imprimn. 
rionsly convicted offender Tucnt for a term of lim'd years or npnanls, is ngniii com irtisi 

of any offence punishable under either of those Chapter* with nnprisonineiit for a term of tlirei. 
years or upwanls, by a High Court, Court of Session, rresideiic^ Magistrate, District Mngistrali., 
Sub-diaisional Jlngistrate, or any Jlagistmte of Iho first r!.a«s «p<.eially empowertsl by the I«ica| 
Covernment in this behalf, such Court or Magistrate may, if it or he thinks fit, at the lime of 
passing sentence of transportation or imprisonment on aneh jUTson, alsii order that Ins rt'slilcnci* 
and any change of residence after relea.se be notififsl, a.s herrinafter pnn idl'd, fora term not 
exceeding fne years from the date of the expiration of aneli aenteiice. 
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PREVIOUSI.Y COMVICTKD OFrENDEHS. 
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(2) If such conviction is set nsule on appeal ov otherwi'^c, such ortlcv shall become \oi 

(3) TJie Local Ooveniment, with the previous saiictfoit of tlio Governor Gencr 
Council, may make rules to carry ont the provisions of this section relatin;^ to the notificatic 
residence hy released convicts. 

(4) Any penson refusing or neglecting to comply with any rule so made shall be pui 
able as if he had committed rn olTciice under .section 17d oT the Indian Penal Code. 


Proposed tiin^ndniciit to the •iertlon. — I’or section 605 of tlio saiil CoJo the followinc* /w'l’on 
bo substituted, namely 

“565. (t) When any person linriRg been convicted — 

(a) by a Court in British India of an offence pnnisliablc under sections 215, t89.V, 4S0 B, 189C, or-tSPB,! 
Indian Penal Code, or of any offente pHnf^h/ihle nndcr Chapter XII or Ch.aptcr XVII of the said Code with imp 
meat of either description for .a term of three years or iipwanls, or 

(h) by a Court or Trihrmal in the territories of any Native Prince or State in India nctinfj under the R' 
or special authority of the Governor General In Council, or of any Local Government, of any offence which v 
if committed in British India, have been pnni«hnble under any of the aforesaid sections or Chapters of the I 
Penal Code with like imprisonment for a bke term, is npain conviefod of any offence r/ the fome limt, or pnnh 
under any of tho«o sections or Clmpters w itli Imprisonment for n term of three year* or upwards by a Hi^h I 
Court of Session, Presidency tJogiatmte, District htiigUtrato, SiibdirfsiooaJ Wngrisfrato or an/ Mnfriilrate e 
first class, such Court or Magistrate may, if it or ho thinks fit, ot the time of passing sentence of tranaportatu 
imprisonment on such person, also order that his residence and any change of, or absence from, such residence 
release be notified, as hereinafter provided, for a term not esceedmg five years from the date of the cviJiHi*'' 
such sentence. 

(3) If SQch conviction is set aside on nppc.al or otherwise, sncIi order shall become void. 

(3) The Local Govommenl, with theprevioos senction of the Governor General in Cotireii, may make 
to carry cut the provisions of this section relating to tho notification of residence or change of, ornbseace 
residence, by released convicts. 

(4) An order nnder this section may also be made by an Appellate Court, or by the High Court when ei 
ing its powers of revision. 

(5) Any person agntnrt nhom un outer /uis been ntoJe under fhis secfi'ow, and irho re/u*ei or iiepfec^s to ct 
with any rule so made, shall be punishable with imprisonment which may extend to three months, or wit 
which may extend to five hundred rupees, or with both. 

(5) Any person charged vnth a hieneU of any sick luU may he tried by a llagtiti ate of competent juriiiUet 

the (hifnef in which the place last notified by him <ii hii place of lesiilenee is Bifttafed." 

Notes. 


1. S. 566 should not be applied when the 
ofTonco IS only technical. — Wier© the 
oSenco ef theft is of a trifling nitiire and is 
merely technical, it should not be treated more 
seriously with reference to S 76 I. P C An 
order under S 605 Cr P C. will not bo jasti. 
fled in such a caso —i P. L. 1914 

2. AppoUato Court cannot make tho 
order when the original Court was not 
so empowered. — S SCo requires that the 
order should bo made by the trying Msgistmte 
at tlio time of passing sentenco. But the 
omission of similar provisions in 8. 5G5 to those 
of S. lOG Cr. P. C leads to the inference that 
the Appellate Court or Court of Revision cannot 
set aside an order nnder R 665 bya Magistrato 
not ompowerod, and substitute an ordei by itself 
to tho tamo effect — 8. S. 3iO. 


-3. S. 221 (7) does not apply to an o 
under S. 685 Cr. P. C.— The pronsn 
B 221 (,7) Cr P. C do not apply t 
order nndor S 565 Cr P C and such an 
can be legally passed without tho previou: 
'■ viction on which it is ba^cd, having been 
tioned m the charge — 9 N. 88. 

4. Order cannot be passed in the abs 
of previous conviction. — Where thei 
no previous conviction, an order direction 
nccused to notify his residence is iHegsi 
must bo set aside.— 8. M. T. 352. 

6. Order on the basis of previous cos 
tion by foreign Court. — Where the 8C< 
was convicted in a Feudatory State under a 
identical in terms with tho Indian Penal 
it would bo illegal to apply this section 
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the strength of foici;;n conTictlons— 1 X. 137 : 
»re 7 C P. 21; 4 N. 177. 

See. 565 does not apply when tho son- 
tonco 18 ono of whipping.— Tho ortler 
contemplated by S 665 of tho Or P. Code, enn 
only be passed where the convict is sentenced 
cither to transportation or imprisonmcnL The 
section docs not extend to eases whore tho 
Court, instead of passing that sentence, passes 
a sentence of whipping— 12 B. It. 901. 

The Section does not apply when the 
conviction is ono for attempt.— Where 
either the previous or subsequent conviction of 
an accused person is under S 611 I. P. C. for an 
attempt to commit an offence punishable for a 
term of three yeais or npnanls under any of 
the sections specified in Ch. XII or Cb. XVII of 


the 1. P. C, the Court trying tho ease has no 
liowcr to proceed anil pass an order against him 
tinder this section —17 P. K. 1907 

8. Temporary absence need not bo noti- 
fied. — A person against whom an older is 
passed under S. 5G> Gr. P. 0. is merely bound 
to notify his residence or change of residence 
after relenso. As long as lie retains his residence 
m tho same pl.icc, his temporary absence from 
home for a day or two does not require noti- 
dcation —40 M. 789 

0. Penalty for refusing or neglecting to 
comply with rules.— Cases under S. 665 (l) 
Cr P. C should bo dealt with under tho first part 
of S 176 Penal Code— 31 — M. 548. 1 N 133. 
See 15 C. 386. 


Jtulci* reldttni/ to yotlftcitlionof residence h}/ released convicts. 
I.— BURMA. BENGAL AND ASSAM. 


Any order passed against a convict under S. 565, 
Act V of 1898, shall bo entered on tho warrant 
of imprisonment. 



up hie resideneo after his release. Soch state- 
ment shall bo in writting and shall be 
signed by the convict in tho presence of 
tfio Superintentent of the Jail, who will counter- 
sign it Tho following rules shall bo also clearly 
explained to the convict before ho leaves the jail . 
ho shall bo told for what period ho is repaired 
to observe them, and a copy of them sball be 
given to him. 

If tho conMct after release do not within ten 
days take up his residence in the place men 
tioned in such statement, he shall attend in 
person at the Police station within the 
jurisdiction of which ho ha* tahen up his 
residence and notifj to the ofliccr in cfwrgc his 
jdjcc of residence 

If, after taking up his residence in any place, 
the convit desiros to change his residence, 
ho shall nlteiul in person at tho Police station 
within the jurisdiction of which his then place 
of residence is situated and there notify to tlic 
officer in charge tho place to which ho in- 
tends to change his residence ami ahe 
date on which tho change will take placo Such 


attendance shall be not less th.m fourteen days 
before his departure when he is moving to tho 
jurisdictioD of another Police station and not 
less than seven days when he i« moving ton 
place mthin t)>e jarisdici’en nf the tamo Paitee 
station If for any reason bo do not, within 
seven davs of the date on which he has notified 
that his connge of residence will begin, talco up 
bis residence at that place, he ahall at once 
notify, in the manner above sot out, any other 
change of residence he intends to make.— Burma 
Oiwetfe, 1902, Parti, p 63 In addition to these 
rnles, the folloning rales aro also in force in 
Bengal and .\ssam, its — 

5. If tho convict intends to travel to 
another district, ho shall not less than seven 
d.«y8 before his departure, simdarlx notify the 
place to nhicli he intends to proceed, and the 
probable dates of Ins arrival at and departure 
from such places — Calcutta Vmette, 1902 
Pt I, p 97 , Assam Qatctfe, 1900, Ft II. p C40 ' 

0. In applying tho foregoing rules tc, the c.a«e of a 
wandering man having no “roBidonco” 
in the sense of a fixed place of abode, tho place 
of reaidinci shall be deemed to bo the place 
where he sleep*, even if ho remj, ns there only 
ono night Oil his release, ho shall be asked 
uiiikc Uulo 2 , where he mtinds to stay and bo 
told, that if lie inuves about the country, ho 
niiistnlwajs notify the pl.ace of hig temporary 
abiwlc to the Police— Hm-j.il Goitrn. 
HKitt, No. 313 J , (I itcii I4th January 1902, (1 L 
No 2 of 15th March, 1902 


tl MADRAS 


In exercise of the |>owcr5 conferred by sub-rec (3) of S SG3 of the Coile of Criminal Procoiuro and with the 
previous s-anction of the Iioxcrnor-Uencral in Council, the (Jovemor in Coun.al is plc-vseil to make the followin- rules 
to carry out the provisions of the said section relating to the notihcation of rcsidenio by role ised convicts — 


1. ^Yhcn an order has been passed under S 5CS, Code 
of Criminal Procedure that a conviCt shall 
notify his rcsidonco and any change of 
rosidonCQ after release for a »i>e«Sed term, 
the Court or Magistrate parsing such onlcr shall 
aUneb a Copy thereof to the warrant of commit- 
ment if'ueil under S. 3S3 of the Code in respect 
of such convict. 


.V convict 111 re«pectot whom such an onler bus 

been parsed shall, when called upon by the officer 
in charge of the jail in which he is contme*!, atato 
before hi« rclcav. tho placo at whloh ho 
intends to reside after his release, namintf 
the nlfsgc or town and the strict therein 
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3. After release, and on arriral at lu# residence, he 
shall, t'iNiin fiicn/^./nar Anurai notifv at the near* 
est Police station that ho has taken up lih reel- 
doDco accordingly. 

4. IVbenever he intens to change his rosulenco he 
shall, not less than two days before making rach 
cliange, notify his intention at the nearest Police 
station, giving tho dato on which he intends to 
change his residence and the name of tho 
village or the town and street in which he 


6. The officer recording a notiHation under either 
Kale 2 or Kule 4 shall appoint soch period as may 
bo reasonably necessary to enable the convict to 
take np his residence in the place notihcd If the 
Convict docs not take up his residence in auch 
place within the period so appointed, he shall, not 
later than the day following the espiry of each 
period, notify his actual place of residence to tho 
officer m charge of the Police station within the 
limits of which ho is residing 
0* Every notice required to be guen by tho forego- 
ing rules shall be given by the released 
Qonvict in person, unless prevented from doing 
*0 by illness or other sufficient cause, in winch 
Case the notice required shall bo sent cither by 
letter duly signed by him or by an authorised 
ibcssenger oo rus behalf. 


HEi-KA-hb CONVICTS. [ Sec 

7, Whenever the released convict gives any notice 
requirul by tho foregoing rules, he will be 

furnished with a certificate to the effect 

that he 1ms given such notice by the officer to 
whom he gives it 


ciuai suuii al iiiu sauio inuu ijw o,.* 

the substance thereof full) explained to him id s 
language he understands JIc slnll alio be 
informed for what period he IS bound to observe 
these rnJc», and tint any neglect or failarelo 
comply witb them will render him liable to 
punishment ns if he hid committed an offence 
under scclicin 17C of the Indian Penal Code. 

0 . " 


called upon by tbc Police to report himself on a 
given day at a Police station near the pj^'^f ” 


'mt 


III.— BOMBAY. 


1. When a duly authorised Court or Magistrate at 
tho time of passing sentence makes an onlcr 
Under S 665 Or. P. C that the sentenced per«on’s 
residence and any change of residence after 
release be notified, such Court or Vagistratc 
shall attach a copy of auch order to ifs warrant 
Issued under S 383 Cr P 0. 

2. fiverv person in respect of whom such an order 
•nay have been passed shall, within One week 
from the date of release, personally 
present himself before the officer in 
charge of the Police station within the 
Jurisdiction of which he resides, and declare to 
him his place of residence 

3. Whenever such person changes his rosi- 

fience, he shall IS like manner declare his 
Change of residence to tho officers in charge of 
tho Police stations within the jurisdittion of which 
Ills old and new places of residence arc situated. 


officer in charge thereof wherein tbc name and 
iitldress of each pcison presenting himself for the 
firsf'time under Uulc 2 or 3, and the date of his 
so presenting himself, shall be entered • and 

\ Kuch subsequent entries sh.ill be made as may be 
necessary for the purpose of giving effect to the 
foregoing Pule 3 

6. Krery persoVi duly presenting binicelf before the 
' offiter in charge of a Police station, as required 


by the foregoing rules, gball on lach occasioo be 
entitled to receive from auch officer free of eo** 
a copy of the entry in register relating to suo 

f.ict, with a certmeate that he has 
attended m person at the time and day iyeetO^- 


6. One month prior to tho date of 

of a person in respect of whom an order has bee 
passed under S 5C5, Cr. P. C , the SnpenntemJvn' 
of the Prison in which ho is confined shall forwsW 
to the District Magistrate of the district in whic 
tho prison in sitnatc, and of the district m wwc 
ho was convicted or of which he is known to W 
been a resident, a copy of tho order passed nJ" 

S 563, Cr P C , ns aforesaid, with »n ialimsb'^ 
of tbc date on or .about which the prisoner will “ 
released 


7. Prior to tho release of any such person ns 
said, the Sapcrintondent of the Prison in 
he la confined, or nnv officer appointed by h' 
in this behalf, shall give him a copy of the rnis 
under siib-scc (3), S 66», Cr P C , written « 
printed in the language of the district inwhica 
the prison is situated, and if the prisoner ■ 
ilbtcrato or docs not understand tho languag®' 
which such copy of the rules is written or ' 

bh.-ill person illy explain their purport toy' 
and the consequences under S- SBS C*' 
of non-compliance therewith. 

S. In these ru/es the nords "Dittnct 3/rtgr**^^!, 
anil "Officor in charge of the Police station »taJ 
in «o fur as the Presidency Town of Boroonj’ 
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cnncttned, be rcai\ as “Commissoner ot Police” j ly. — No. lOK), H'iinlmy OoicrniHCnf 

and “Superintendent of tlic Dirision,” rrspcctivc- 1 Oaictie, IPOO, I’t I, p. 374 


IV.— UNITED PROVINCES AND OUDH. 


In llicse rules, the words “local fitea ” mean & 
Tillage or nmhnNn of a town. 

When an order under S BCi of the Cr. 1* O. has 
been passed with reference to nny person, a copy 
of the order in the annexed form shall be sent 
to the Superintendent of tho jail with the 
warrant of commitment. 

Three months previous to the release of ft convict 
with reference to whom an order under S, 565 
nf the Cr P. C , 1898, has been parsed, tho Super- 
intendent of the Jail shall enquire from tho 
convict within what district he intends to reside 
on release, and shill transfer the prisoner to the 
headquarters of the district he names, for release 
on due date. A copy of tho order passed under 
6 505, Cr r C, shall be sent with the prisoner 
Provided that, if the convict notifies his intention 
to reside in any district of British India, outside 
tho United Provinces and Oudh, the Soperinten- 
dost ahali request tho Inspector-General of Pn$oas 
to obtain, through the Local Government, an 
order of removal under S, 32, Act V of 
1871, and, after receipt of the order, shall 
transfer the prisoner to the jail of the district 
coDcemecI, where he will be released and dealt 
with ID accordince with the rules there in force 
At tho time of release, the prisoner, tosether with 
a copy of the order pissed onder S 565 Cr P C , 
shall be produced before tho Maciatrate of tho 
district, or such ofTiccr as the Magistmte may 
appoint in thit behalf, and shall notify to tho 
officer before whom ho is produced, the local area 
within which he will permanently reside after 
release. The Magistrate of the district, or the | 
officer appointed by him in his behalf, shall . 
enter the local area notified ^by the 


If, at any time subsequently during the prnoil 
fixed by the order under S 505 of the Cr P C, 


tho released convict proposos permanently 
to change his roaidonco, ho shall, nt least 
ten days previous to tho change, notify to tho 
Magistrate of tho district, or such officer as the 
said Slagistrate may appoint in this behalf, and 
also to the Polico anthoritics of the place which the 
convict is leaving, as weiias to the Police authorities 
of the place to which he is proceeding, thO name 
of the local area to which he intends 
Tomoving, and tho date on which he will 
change his residence 

6. The notifications required by Rule 5 Shall be 
made personally, except m tho caso of illness 
or for other adequate reason or on exemption 
granted by the District Magistrate, to tho officers 
authorised to receive such notifications 


Copy®/ the order for notifi/mg mMrsw of previomly 
eonxicted offenHert 

[To be sent to the jail with tho pnsonerj 
Whereas [ name, description, and address) has been 
convicted on the day of 10 , of tho offence of under 
section of Act , having been previously convicted of tho 
r»... «r offences noted on the margin and has 
»entODCcd to it has been order 

dence and any change of residence after release for a term 
years from the date of the expiration of the said sentence, 
of in accordance with the rules made Ly tlio Local 
Government 


(Bd) 

il'igietiote. 

Date 

District 

Date of rele.nsc 

District within wlnili prisoner states that he will 
reside 

Local area notified by prisoner before reicnsc as Ins 
permanent residence 

Permanent changes of residcaco SQb'equenlly 
notihcd 

Date of expiry of order 


V.- PUNJAB. 

Koloasod convicts must comply with 
rules. — When, at tho tiino of passing sentence 
of tmii«portation or imprisonment on any person, 
tho Court or Magistrate also orders that his 
residence after release be notified for the term 
specified m such order, such person shall comply 
with and be subject to the rules next following 
111 these rules a por«on released subject to an 
order of tho nature liercinbcforc described is 
callwl “retciiscd convict ” 

2. Convict at the time of release, to notify, 
intended place of roaidonco to releasing 
oQlcor In charge of jail.—Kvery eonnet In 
rciraril to whom an onlcr has been made tinilor . 

8 56.5, Cr. P. C., 1*.'.*^ shall, not less than four | 


days (lefore Ihc date uii which he ij entitfid to ho 
released, notify to the officer in thargo of the jail, 
or other place m whicli he may for the time bmng 
be confined, of the place ot «!iich he intendi to 
reside after his release, and shall, as soon at he is 
released, proceed to such place witlioot undue 
delay and there to reside occordmglv 

3. Convict to notify intention to change 
first residence to officer in charge of 

Police station. — n heneveranr released convict 
intends to change his place of rctidcocc from the 
place which he tpccified at the time of hit release 
at the pbec at which he intended to retidc, lo any 
otfccrp/.ier, he than notify tie fact of tUrh icten. 
tiou and the placcat wbiih he thereafter intends 
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to reside, not less than twenty-four liours before 
ho so changes his residence, to tbc oHicer in 


there so reside accordingly. 

4. Eeloased convict similarly to notify 
all subsequent intentions to ebange rest* 
denoe.—^\ henerer any released conrict intends 
to change, hia place of residence from any place 
at which he may, at any time, be residing, under 
the provisions of Rule 3, he shall notify any 
intended change of residence in tho manner in 
that rule provided, and shall proceed without 
undue delay to the place notihed by him and 
there bo reside accordingly. 

5. Eoleased convict to notify within 24 
hourshis placeofresidenco.— Every released 
convict shall, within twenty-four hoars of hia 
arrival at the place of residence notified under Rule 
2, or Rule 3 or Rule 4, notify tho fact of such 
arrival to the officer in eharge of tho Police 
station within the limits of which, snch place of 
rcaideuce is situate 

6. Particulars of place of rcstdenco must 
be given. — In notifying place of residence 
under these rules, released convicts shall— 

(a) if the place of rcsidcncs is in a rur.al tract>~ 
specify tho name of the nllagc, hamlet, or locality 
01 such place, and the Zail, Thana, Tahsil and 


District within the limits of wiiich Fuch place is 
situate 1 

{'.) if tho place of residence is in a town or city— 
specify the name of the town or city sad the 
street, quarter and sub division of the town oi 
city within tlio limits of which such place ii 
situate. . 

7. Change of residence how to be noti' 

flod.— Kvcrynotilication to bo niatlo by J 
releiFcd convict under Kales 3 , 4 and 5, rcsp’s: 
lively, shall be made by such convict, pcrsonallj 
at the proper Police station i 
Piortjcil that— 

('<) the District Magistrate may, b\ order ii 
writing, esempt any rclea«cd convict from thi 
operation of tliis rule and may permit sod 




released convict is prevented from mailing anj 
notification required by these rules personally si 
the proper Police station, he may do so by wwttcc 
communication addressed to the officer in cbaig< 
of tho proper Police station Such commumcstior 
shall state the cause of liis inability to attend lo 
person at the Police station, and shall, befow 
it IS transmitted to the proper relico-offieer, be 
attested by o village headman or other villflP* 
officer —C7oifr»mcn/ Piiiynt yofijieation, Ko 674i 
dated 3rd -April, 1900 1 Panjab fiaieffe, IWh 
Part I, p. 1S2 


VI.-BRITISH BELUCHISTAN. 

For rules in British Baluchistan see Gmcdc vf tn'lia, 1000 Pt. 11. p 607: Central Provinces, Cewim* 
rrovitiees Gazette, 1901, Pt. Ill, p. 8". 


SCHEDULE 1. 

-Irf X »j tSIJ. 


Col. 3— 

Cog.-^CoijniMble. 

Col. 4— 

shall orilinarily 
issue in the Erst instance, 
S.^Snn'W'ons shall ortlinanlj 
issue IQ the first instance. 
Col. 5— 

B. — Bailable. 

N. B,-=^on.Bailablo. 


schedule II. 

ABBREVIATIONS. 

I Col. 6 — 

C.— Componn^eWe 
N.C» — Xon-ComjKiumlaWe 
Col 7— 

7 yrs. E.I.=” years* impriroo* 
meut of either ilescriptioD. 

2 3?TS. R. I. ”2 years* n^orous 

imprisonment. 

3 m09. S. months’ simple 

imprisonment. 

T.Iiife.=Tr‘M*portation for life. 


T. 10 yrs.— Transportation for 
10 years. 
r.-Kino 

F, B.=l'ine or both 
Col S— 

S, 'Sessions Court 
P. M. — Tresnlenc)’ Macistrato. 
M, l.='tnciitmt(* of the First 
Class 

M, 1. 2. D,'=>In!:‘Stratcs of tho 
Fust Ri'conil nml Tlnnt cla<se« 


Tabular Statement of Offences. 

Explanatory Note. — The entries in the secomt *n<l serenth columns of this seheiliilc licnilc'l re«|>ectircly 
“Offence” and “Fanishment under the Indian Penal Coile.*’ are not intended ns definition* of the offences and 
punishments described in the *ereml eorrespendmsr section* of the Indian Penal Code, or eren ns nbstraet* of those 
seet'ioiis,\>'ib TntTely a* relercnces to the suhject ot the section, tVio TmTaber ol nhieh is piTcn in tVio first pohnnn. 

The third column of this schedule applies also to the police in the toirss of Calcutta nnd Bombay. 


ClUPTFn V — .tOFTUrXT 


1 

! 

1 ® 

1 ’ 

1 -■ 

a 

1 

1 8 



« 

2 

' e i ' 

; , 

■i t 
e y. 


By what 

S„trm 

Offence 

i * 

Pc? 

5 1 yi . 


SJ 

the Indian IVnnl 
Code 

Court tnnhlc. 

109 

Abetment of any offence, if tho 

i Cos. if 

\s in the 

.ts in the 

As in the 

Sime piiiiKhnient n» | 

I 

The Court 


act abetted is committed in con> 

1 tho off 

offence 1 

offence 

offeiKH' 

for the ofTeni-e abet 

bv nhieh the 


se<iue&ce, and where no express 
provision IS made for its punish- 
ment 

1 Once ab- 
etted IS 

abetted ' 

abetted 

abetted 

ted 1 

1 

offence abet- 
ted IS triable. 

110 

.\betment of any offence, if ' 
the person abetted docs the act 
■with a diCwnC intention trOTfi 
that of the abettor 

Do 

Do 



1 


in 

.tbetment of any offence,« ben 
one act is abetted nnd a differ- 
ent act IS doue subject to tho 
proviso. 

Do 

Do 

Do 

Do 

.“^ame pumsliment n« 
for Itie nffeniT inteml 1 
eil to Ih- abetted ‘ 

Do 


Abetment of any ofTcnco.irheii 
on effect is cansed by the act 
slietted different from that in- 
tended by the abettor 

Do 

Do 



Same punuluni nt a* ' 
fertile I'ffime com * 
miltted 



.tbotment of any offence, if 
abettor is present when offence 

1 IS committed 

Do ■ 

Do 






1 .\bctment of an offence punish, 
able with death or transporta- 
tion for life, if the offence be 

1 not eommitted in con«eijuence 
j of the abetment 

Do 

Do 

N i: 


1 vrs 1 I and F 



1 If an net which causes harm 
lx* done in cotisiNjiienee of the 

1 abetment 

1 

■’"J 

\ II 


11 yrs F 1 and F. 

i 




( -2 ) 


SCIfElirLK 

Abbreviations— explained on pogo 1. 

Gii(i>t»r V— AB»rv»\T~C»ti/-f.J 




1 


M)ctmDnt of nn offence 
puniahalBle with impri- 
■=onn)cnt, if the offence 
bo not committed in con- 
sequence of the abetment 
If the abettor or the 
person abetted be a public 
servant whose duty it is | 
to present the off nco , 
Abetting the con. 'ssion' 

of an offence by the iib- 
lic, or by more' than tea [ 
persons [ 

Concealing a dcsigii to i 
I commit an offence panish ' 
able with death or trans- 
portation for life, if the 
offence be committed 
If the offence be not 
committed. 

A public seri’ant con- 
cealing a design to com. 
mit an offence which it is 
hij duty to prei ent if the 
offence be committed 
If the offence be punish* 
able with death or trans- 
portation for life 
If the offence bo not 
committed. 


Cog ifthoj As ii 
o ff en c< 
abetted ti 


Concealing a design to 
commit an offence pun. 
isliable with imprison, 
ment, it the offence be 
committed. 

If the offence be not 
committed. 


Criminal conspiracy to 
commit an offence pnn. 
ishablo with death, trans- 
portation or rigorous im. 
pnSonment for a term of 
two years or upwards. 


Any other rrlmiiial con- 


y. As in the 
M offence 
abetted. 


Do 

Do. 




the object! 
ofthe cc 
spiracy. 


.\s IB tbe| 
offence 
abetted 


As in tlx 
offence 
abetted 


tlie object] 
ofthccon. 
spiracv. 


Punishment nnd< r 
the Indian Penal 
Oorle. 


Imprisonment extending to 
a quarter part of the long- 
cst term, and of nny des- 
cription, provided for tlie 
offence, or F. B. 

imprisonment citemling to 
half of the longest term, and 
of nny description, provided 
for the offence or F. B 
3 yrs. K I. or F. B 


" jrs T.. I. and F. 


3 yrs. F 1. and F. 


Imprisonment extending to 
half of the longest term, 
and of an\ description, pro- 
vided for the offence, orF B 


10 yrs. E I 


Imprisonment extending to 
n quarter part of the longest 
term, and of any description, 
provided for the offence, or 
F. B 


Do 


Imprisonment eitendingto 
one-eigbtli part of the long- 
est term, and of the descrip- 
tion provided for the off- 
ence, or F. B. 

Same punishment as that 
provided for the abetment 
of the offence which is the 
object of the conspiracy. 


The Court i 
jwhiehtlieo 
ce abeth 
triable 


Dm 


us. E I. nnd F. R 



( ) 


SCHI.’DULK li~Confil. 
Abbreviations— explained on page 1. 
Cii\PTin VI — Opri\c.p« tc\i\KT Ticp SrtTf 


■ _L 

2 

2 

4 

5 

G 

" 1 

8 

Section 

Offence. 

l-g 

c 5«'- 

O ® 

t I 

'c ejr 

ii"! 

^^02 


E 

o i; 
s. ® 

1-^ 

O « 

Punishment under 
the Indian Penal 
Code. 

By what 
Court traibic 

Ifl 1 

IVapfogor attempting^ to wage 
war, or abetting the waging of 
war, against the Queen. 

Conspiring to commit certain 
offences against tho State. 

Xot 

1 

W 1 

1 

1 N' U 

N C 

Death or T Life and | 
forfeiture of properQ 

j s 

121A 

Not. 

U'. 



T Life or any short- 
er term, or 10 yrs K1 

s 

rs 

Collecting arms, etc., willi llic 
intention of waging war against 
the Qnccn. 

Not 

W 

1 su 

N.C 

T lafe OT 10 yts C 
' 1 and forfeiture of 
‘ prupertf 


123 

Concealing with intent to fan- 
litato a design to wage war. 

Not 

IV 


N C 

^ lOjrs K I and P 


121 

Assaulting Governor General, 
Oorernor, etc , with intent to 
compel or restrain the evcrcise 

Not 

w 

N B 

N C 

’ 7 yrs K 1. and I 

i 

i 

1 

iin\ 

Bcdition 

Not. 

w 

N B 

N C 

1 Life or for any | S tbicl P 

term and F or 3 ) ra Jf , Diet. if. 

K 1 and P or F or M I spo- 

{ ciall> om- 

powered by 
. Local Govt 

12j 

IVaging war against an j Asiatic 
Power m alliance or at peace 
with the Queen, or abetting the 
waging of such war 

Not 

w 

N B 

N 0 

1 T Life and F or 7 
yrs L J and F or F 

s 


Committing dc|iredatioii on 
the territories of an/ power in 
alliance or at peace with tho 
Queen 

Not. 

tv 



7 > rs K 1 and I 
and forfcituri of cer- 
tain proj-erly 


12” 

Hcceiving jiroperty taken by 
war or depredation tiientioncd 
[id sccdons 12.> and ISO 

Not 

! '' 

.N II 





Public servant voluntarily al- 
lowing prisoner of State or wnr 
m Ins cnstoilv to escape 

Not 

1 "■ 

N II 


1 and I 

1 


j Public servant neglisrcntly 

1 suffering prisoner of State or 

Not 

1 

tv 

t 

11 


d yrs S 1 and I 



1 Aiding escape of, rescuing or Xi>t IV 

harbourinir, such prisoner, or 

1 offering any resistance tu the 

1 recapture of such prisoner 

CnivriK Ml.— (IHSMS- Rttii 

N II 


1 anil I 

M- Nlll 


U1 

1 -'bcttiiij- iiiutiDi , iir attenijit- 
l mg to seduce an oRiccr, eoldiet 
[ or saifor from (iis atfegiancc 

Ci-g 

1 ''' 

N 11 

N C 

T Life or 10 i rs I 

1 and I 

. s. 


-tbetniint of iiiuiiiii.if imitini 
IS eofiimitlod in cim<e<iiii'iice 

1 c...' 

1 " 

N B 

N C 

Death or T Life <'r 
10 ir« >. 1. and }' 



Abetini lit of an fl«'anlt liT ar 
1 olbccr, Mildier or sailor on hi! 

1 Ci'g. 

1 tv 

S II 

N C 

, Z rf I 1 and > 

P.M Sf 1. 


1 *uj>< n»r tilctr, wlicr 
rtccuti.,!! Ilf li!< oftict. 


1 




( J ) 


FCin.DCLi: ii.— Conti. 


Abbreviation— explained on page 1. 



ClUITFH VII -A.— tJFFrvn 

•• RtLtTIM. • 

ro Tin 

.tP.VI 

IM> Nil 1. 



1 

2 1 

.1 

^ 4 

- 

« 


7 

' 

c 

'J. 

O'Tcnce. i 

i 

S t 

= I 


iTx 

' O "c 

I’unnhncl.t under 
the Indian Penal 
Co<Ie. 

1 

Be w'at 
Coj’rt tm' ■ 


Abetment of sncli a«'.ialt, if thca«S3altis 

Cog. I 

ir. 

{ N B. 

S', c. 

1 7 rrs. E. 

Land F 

, c 


committed j 



I 






Abetment of the tleicrtion of an o*vcer. 1 Co^. 

w. 

' n. 

1 N. C 

’ 2 rr«. K. 

I or r. II 

P.M .Mli 

1 

soldier or sailor. , 





1 



1S6 

Harbouring sacb an officer, soldier or sailor 1 

Cf.'. 

U'. 

D 

S'. C 

1 t" 

I. IT F. C 

P.JI-MIi- 


who has deserted . 



1 


I ' 



137 

Deserter concealed on board merchant rc'- | 


s. 

i 

' S' C. 

( IbMO - 


! r.M M 1 2 

1 

'1 1, throuch negligence of ma«ter or i>er-on ' 


1 







in charge thereof. | 

1 



1 





Al>etment of net of m^abordination be an 

C--.'. 

' tv 

1 

!s'. c 


I. .-r F. 15 

PM Ml* 

1 

otticer. «oldier or sailor, if the offence be com- 



1 

1 

1 




nutted in conseqneRcc. 









IVcanng the dress or carmns ane token 

C".r : 

1 ^ 

i: 

* N. C. 

, 3 mo*. 1 

I. or both 

.tnr M 


used be a soldier, with intent that it mar be 





\ K*500 . 



1 

bcliCTcd that he is such a soldier. 









CitiPitR VIII.— OffTNir 

• n.iiN't Tiir Pii 1 1 

i« Tki 

ILITt 



143 1 

Being member of an unlaw fal ii«scinble. 

1 Cog. 1 

R 

1 

N C. 


l.or F n 

Aar M. 

144 

Joining an onlawlol a«*emblT armed with 

C.ig 1 

w. j 

n. 

N C. 

2 frs. K ! 

I. nr F. C 

.tor M. 


any dcadte weapon. 





1 



143 

Joining or continuing in an onlawfol a«> 


tv. 

1 1} 

N. C. 


I.orF D 

.trr M 

1 

semblr, knowing that it has been com 








1 tnanded to disperse 

1 







147 1 

Rioting 

Cog. 

tv 

B 

N. C 


l.or F. B 

.tat M 

US 

Riotinff armed with a deadly weapon 

1 Cog 

tv 

B 

N C. 

3 yre. K. : 

1. or F. B 


149 1 

If an offence be committed br any member 

Cog. 

in 

As m 




The Count/ 


of an anlawirol a«semh!r, ererr other mem- 

If off. 






which theef 


ixr of such asseablr shall be pniUr of tbe 

ence 





le oce 1* **' 


offence 

Cog. 






able. 

IM 1 

Hiring, enunging or cmploving i>crsoi»s 

1 Cog 

Ltccor- 

As in 

N. C 

... 



1 

to take part an nnUwfuI assembly 


[dingto the of-' 



I 




theoff- fence. ' 


andforan' 

r offence com 








mittcd b' 

urn- member 









«emblT. 





mitted 







1 


|bv the 


1 





1 


per- 









1 «ons. 






101 

Knowinuir joiiiing or coutinning in any 

Cog 

1 S 

It 




.tut M 


BS'embly of tire or more jKirsons after it 









has been commanded to di«per«e. 








102 

.\s«anliing or ob«trneting poblic serrant 

Cog 

tv. 

B 

N. C, 

3 rn:. E 

I or F B 

S I’M J'* 

103 

1 intent 

! Cog. 

tv. 

B 

' N. C. 

1 }r. h 

I. or F. B 

Adi M. 


1 

Co-. 

s. 

B 




Vnt M 


' I’romotine enmitr between classre 

1 Not 

tv 




P M-M I. 


Dwner or occupier of I.tikI not ciring infor. 


s 





P M. M 1 ' 


mation of not etc. 

j Not 



‘ ■ 1 




100 

Person for who«e benefit or on whir-e be- 



1 



1 



half a not take* place not n'inc all lawful 

1 Not. 

»5_ 







menn* to prerent it 

1 




N 1 


1 





( !•- ) 


SOtlKDUl.K II.— CoRf'f 
Abbreviation— explaiQOtl on page 1. 

ClUFTt.R YUl.'A — O f»f\ch AOAIWT TIIF Tra\<JIIIIT \ — Conlil 


1 

2 

3 

4 

1 = 


1 

1 “ 

1 

i 

Offence. 

1 

I ^ 

Ijs Ig 

1 ** 

' i-i 

1 

I I’linisbmcnt under 

1 the Indian Penal 

1 Code 

! ' 

j l!j wli.it 
jCourt triable 

loG 

Agent of owner or occupier for whose bene- 
fft a riot is committed not using alt lawful 
means to prevent it. 

Not 

1 

1 

" 1 

1 

" 1 

N 0. 

r j 

P 51 51. 1 2 

IbT 

1 Harbouring persons hired for on unlawlnl ) Cog. 1 

SIB] 

iN C 

, G miy. P, 1 or P B 

PM M 1 2 

15b 

Being hired to take part m an iml.awful 1 
assembly or riot. 1 

1 Cog. 1 
1 

8 

1 U ! 

1 N C 

1) mos V. I or r B 

! 

P 51 M 1.2. 

1.59 

Or to go nrmed. i 

1 Cog 1 

w. 

B ' 

1 c. 

2yr« K 1 or F B 

P M M. 1 2 

. 160 

Committing affraj . 1 

Not 1 

8 

> B 

1 N C 

I Mo K I orKulOOF 1} 1 

.\ny M 


ClUPTVR IX. — in OR RH.»TCN<3 To Pl'BtlC S>H\ANT«. 


101 ' Bcinp or e^ppctmp: to be a poblic aer'aat, I Not S 

1 and takin" a pratillcation other than legal | ' 

remuneration in resiiect of an official act. i I 

102 Taking a gmtificatiou m order bj corrupt Not. S. 
or illegal means to inflaence a public serTant < i 

ICS Taking n gratification for the exercise of I Not S 
personal inflnence n ith a public "erTant. | ^ 

1*U Abetment by public servant of theolTen- I Not. j S. 
ces defined in the last two proceeding claus- I 

cs witb reference to bimsetf. | 

165 Public servant obtaining any valuable thing. Not 8 

without consideration, from a person con- 
cerned in any proceeding or business trans ' 

acted by such public servant ' 

IGG Public servant disobeying a direction of Not . S 

• the law with intent to cause injury to nay I 

person. 

Ifii Public servant framing an incorrect docu Not 8 

nicnt with intent to cause injury, 

ICS Public servant unlawfully engaging ID trade Not S » i ............ , 

Public sersant unlawfully busing or bid Not 8 B IN C 2yrB B I or F B and PM >1 1 

l(i'» ding for property ' I confiscatum propcrti 

' IS purchased 

170 Personating a public servant Cop tV B i N C 2 yrs f. I or F B .\ny M 

171 IVcnrmg garb or carrying token »«e<l by Cop R B N 0 d uio* F i or 1!«200 Anj M. 

public servant with fraudulent intent ' 1 B 

CusvviR X — GuNviUPT". «» Tiir I.VWHI Aith.iritv <« I’l hi n t-iRuvr* 


B N 

c 

5 yrs V. 1 

or F B 

S PM M 1. 

t 

B N 

c 

3jr« K 1 

or 1’ H, 

,S PM JI 1 

B N 

“I 

1 yr S I 

or F B 

r M, 51 1. 

B N 

'i 

3 yrs K I 

or F R 

s PM M 1. 

B N 

1 

c 

2 yrs S 1 

.ir F R 

jP M M 1 2 

B N 

c 

1 J r 8 1 

or F B 

!p M 51 1 2 

B jx 

c 

1 \ TH K 1 

or 1 B 

|S P51 . M 1 


li' .\b«coiiding to avcnd SI rvicc of summons or Not S B N C I "n 

other proceedings from a public servant F ii 

If summons or notice require nttendanee in Not S It N C *> nu 

person, etc , in a Court of Ju'tiei 1' H 

173 rrcventing the service or the adiiinp «< an> Not S . IJ N C 1 nu 

summons or notice, or the renioral of it when 1 I* 

It has been afixcd, or pn-i ciitinp a proelsma 1 

If summonv, etc. nquire attendance in Sol *• It N C iiiui. 
^ I person, etc , in a Court of Jo«ticc i B 

lit 1 Not obejiiipa legal order to nttend at n Not r- B N C I mi 

I certain place 111 person or by agent, or do F 11 

t«rting tberefonn without authority. 


S ! or It- '^Si till M 

S I or It. Ifyo Anv M 

« I or !:• W) P M M 1 g. 

I or It. lOOOl” Jl M 1.2 
h I <.r i;» .W \iij \|. 

S I or It. intli Anv M 



I Scctif 


( « ) 


SCIIKI>UIJ< 11 

Abbreviation— explained on page 1. 

ClUI-THl X.-A ~C<»ST>MrT'< <I» THE AlTlKlSm ti> I’l HI 


i( SmmwT'— 


Intentionally oiiiittin" tu jiroilnci* a 

I inent to a public serrnnt lij a person Irgalh 
I botuicl to produce ur delircr siicli document 


4 


fei 


S 2 ?■ I aC’ 


If tlic i\ocuOTCnt IS tetjw^red to l>c piwluccd 


If tlie notice or lutoinnition rccjmrcil res- 
pects the coEimmiou of utv offence, etc 

Knouinglj furni«hing faUo iDforroation to 
a public serrant 

If the information reqaired respects the 
commitslon of an offence, etc. 

Refusin" oath when duly »cqnmd to tahe 
oath by a public serrant 


Being legally bound to state tinib, and n 
fusing to answer questions 
r.efusing to sign a statement made to 
public sorrant wlien legally requireil to do w 


Not I S 


Not. 

Not 


Knowingly stating to ii public servant on j Xot 
Not 


I U 


1 . .u . 1 .. »iKing 01 property nj I } 

I the la wful nuttioiitv of a public servant* ! 


I’nni''liincnt imdcr 
the Indian I'eiial 
Code 


By wha 
[Court Inal 


.SI or II- SOO 


The Coor 
which the 


....itted s 
Iject to t 

Iprovisions 
[Chapter 
IW. or, if 

^committed 

la Court,!’ 
[M. 1.2 
U> lOrtoi Po 


d inos S I 

1 nio SI. or Us P.M.M.l 

F 11 


» j N C 

n Inc 


-.8 I or Us 1000 1*. M M I 
s 8 I. or Us 1000 P.M « 1 


‘J yrs 

Otnos 
E. a 


E. I or r. IJ 


P JfiM.l 


SI.wlU 1.100 The Cour 
which the 


F B 
3 mos 1 
r B 


.1 Us. 1000 
If Hs 500 


fence «* r< 
mitteil, * 
ject to t 
provisloos 
Chapter J 
XV.of.if 

committei 

a Court, r 
JI J 'J 


dyis 

t’ 

FP 


K I aud !’. 
i; 1 oi lis kwIp ' 


w i; l.m iU lOOojp.JI.M 1 


DO 


The Cuof 
l-nliich the 
[fence IS O' 
litteil, 


ject to 

pro visions 

Ch.XX-'l 


if 


lOiumittei 

a Court, I’ 
S . P hi ■ J' 


( ) 


RCHKDULK U.— mnW 
Abbreviations— explained on page 1. 

Cll\J-T»K \ A — CoNTIMI-T' (l» TH» LtUrU A» TIIOKIT\ PI Kl t< RHH tNTH— 


I 

3 1 

,9 ' 

4 

" 1 

'■ 1 

7 

j 


8 

1 

i 

Offence, j 

u 

1 

-is 

ii:: 

ft 

If' 

6® 

O e 

Punishment under ^ 
the Indian Penal 
Code. 

liy what 
Court triable 

1^4 

Obstructing sale of property ofTcred for sale 
by authority of a public servant 

Not 

a 

R 

N C 

1 

1 mo K 1 

F B 

1 

or 1l« 600 IP M 

1 

M I 2. 

IRo 

Biddinff, by a person under a legal inca]>a. j 
cit\ to purchase it, for property at a law- 
fully authorised sale, or bidding without 
intending to perform the obligations in- 
curred thereby. 

Not 

s 

II 

N C 

1 mo K I 

F 11 

or 200 IP. JI 

1 


IfG 

Obstructing public servant in discharge of 
his public functions. 

Not 

R 

It 

N C 

1 

, 3 mos r. I 

F n 

or 11* 500| 


M 1.2 

1R7 

Omission to assist public servant when 
bound by law to giro such assistance 

Not 1 

s 

n 

1 N C ' 

1 1 mo R 1 
' F R. 

01 H» 200 

P M 

M.l. 2. 


IViltully neglecting to aid a public servant 
who demands aid m the cvecution of pro- 
cess, the prevention of offences, etc 

1 Not 

R 

D 

j N C , 

. Omos R I 
' V It 

or H* 600 


M. I 2 


Disobedience to an order lawfully promul- 
gated by a public servant, if such disobe- 
dience causes obstmction, annoyance or 
injury to persona lawfully employed. 

1 Not 

R 

n 

|l! 0 

1 

1 mn R 1 

1 F It 

or «« 200 

P « 

M \ 2 


If such disobedience causes danger to | Not 
human life health or safet\ , etc. 

b 

B. 

' N C 

Cmos E I 

1 F It 

or It* 1000 

r.. 


189 

Threatening a public servant witli injon to 
him, or one in whom he is interested, iniiuce 
him to do or forbear to do any othcial Act 

Not 

s 

D. 

1 N C 

1 

* 2 yps K I 

or F n 



100 

Threatening any person to induce him to 
refrain from making a legal application for 
protection from injury . 

1 Not 

1 “ 

R 

In c 

1 ' " 

or P 1! 




OlHJ'Tm XI — I’tL'F EUi»N<> (r.(l\4T PMII H Jl hTH > 


193 

191 

lOi 

IfH', 


GiTinff or fiibncntinff fnl«c erulcncc ir a 
judicial jiroceeding. 

Giviuff or fabricating falsi’ eviilpiiee m Bnj 

GiTinf* or fabricntin;; false ciideocomth 
intent to caii«o nnj person to be conrietetl of 
a capital offence 

If innocent person be thereby convicted and 
executed 

Gitiiir nr labncntiiis; false evidence with 
intent to procure conviction of an offence 

I punishable with transportation for life or 
with imprisonment for 7 vrs or upwards 
Usinfj in n Jiidieial proceediiiR cvidmce 
Inowii to be false or fabricated 


Xot 

Not 

Not 

Not 

Not 

Not 


: N 0 

; N C 
» N C 


7 yr« K 1 and I’ S I* M 
3 \ rs K I and f R I* >l 

T Life or 10 jfs IM S 

and I' ' 


M.l. 

M.l. 


W I X B N C Death nr T Life or R 

' 10 yrs U 1 and V 

W N H N C Rame as for the nf- R 

I feni e 


U* I Am III N C 
jthe of- 
fence 
of piT 

«urli 


Same as for piriti;: S I’M M.l. 
or f.ibricatinp fa!«e 


I'C 

Know ingly issuing or signing a false certifi- 
cate relating to anv fact of » hich soeh certi- 
ficate IS bv Law admissible in evidence. 

Not 

W. 

II N C R.ame as for giving 

false rvidence 

>; I’.H 


Vfiiig as a true eertifieate one known to 
l>e false in a material point 

Not, 


n |.v.Cj 

R I r.M 



( S ) 


PCIIKDCLi: II —Coul.1 

AbbroviRtions->-cxplaineii on pago 1. 



ClUPTfK IK Ktll'PMP ' 

IMI OlMM »•> 


•T I’l 1. 

IK Jl-THI-C'oNbf 


1 

2 1 

3 

{ t 


1 " 

! 7 

R 



O 1 

\r 1, 


J. ~ 

' 


1 

1 

OITencc. j 

e o 

1 

jlfs 


S y. 

I’linishmcnt under 
the Indian IVnal 
Cixle 

111 Hint 
Cmirt trnljlc 

/. 

199 [ 

Faho statement mado in anj- ileclaration | 

U 1 

W. 


C'g 

N. C. 








whicfi IS by la« receivable as evidence I 





falac evidence 

S P. M 51 1 

200 j 

Uaing ns tiue any such declaration known I 
to be false. 

Not 

«• 1 

1 B. 

N. C. 

Do. 



Causin'? disnpi'cnrance of evidence of an 
offence committed, or false informa- 

tion tliouching it to screen the offender, if 

Not 

tv. 

«. 

N. C 

7 yrs. K. I. and 1 



a capital offence 

If puniatiahle with transportation for life 
or imprisonment for 10 years 

Not 1 

tv I 

R. 

.v.o 

3 yrs K I. otul F 

s r M >r f 

p. M jr. 

1 

If imiiisliablc nith le«s than 10 years’ itn- 


tv. 

a 

In. c 

Imprisonment for n 


pri«cinment 





quarter of the Ion- 

I. or Court 







by which 







description, provided 

the cffcQce 







for the offence, or F. li 

is triable 

202 

Intentional omission to j'ive information 
of an offence by n poison legally bound to 
inform, 

Not 

<?. 

li 

N C. 

C mos F. I or F. B. 

P.3I 

P.M.M 12 

203 

Giving false inform.ition respecting nn 
offence committed 

1 Not 

tv. 

B. , 

N. C 

2 yrs. E I. or F. B 

P M 1 M I 

204 

Secreting or destroying any document to { 
prevent its production as evidence. i 

Not. 

w 

R 

N C 

2 yrs E. I. or F B 

S-PM Ml 

20o 

False personation for the purpose of any I 

Not 

tv. 

IS 

(N 0. 

3 vrs. E. I. or F. B. 

20G 

act or proceeding in a suit or criminal pro- 1 
Bccution, or for becoming bail or security. 

1 



1 


P.M M 1 2 

Fmdulent removal or concealment, etc , of 
property to prevent its seisare as a forfeiture. 

Not 

"■ 

1 ’’ 

' N C 

2 yr«. K I or T. B. 




or in satisfaction of a dno under sentence, or 
in c\ecution of a deercc. 



1 1 



r. H Ji- 1 ' 


Olaimmc nroportr without right, or prac- ' 

Not 

tv ' 

' R ! 

'NO 

2 vr« R I or F B. 


1 tising deception toucliiiig any right to it, to 
' prevent its being taken as a forfeiture, or in | 



1 

1 

1 



satisfaction of a fine under sentence, or in | 
execution of n decree 






r. jr : 51 ' 


Frailulentlj suffering n decree to pass for a 


tv. 


N C 

2 vrs E. I or F. B 


Him not duo, or suffering decree to bo etc- 








cuted after it has been satisfied 








False claim in a Court of Justice 




N C 

2 J rs E I and F. 

P. M M > 

211 

Fraudulently obtaining a decree for n sum ' 
not due, or causing a decree to be exeented 
after it has been sitisfied 

Not 1 

tv. 

It 

N 0 

2 yrs. K. 1 or F. B 

p 51 • M 1 

False charge of offence made with intent to 

If offence charged be punishable with im- 

Not 1 

tv 

It 1 

N C 

2 y rs. E I. or F. B 

p. M • M 1 





N C 

7 yrs, E I. and F. 

s p M.Ml 


pnsonment for 7 rears or upwards. 







If offunce charged be capital, or pnnishable 
nitli trunsporation for life 

Not 1 

1 

tv. 

R. 

N. C 

7 yrs E. I. and F 

.S 

51:51.1 

212 

Ilarliounng an offender, if the offence be 
capi tal. 

Cog. 

tv. 

B 

N C 

5 yrs. E. I. andF. 1 



If punishable «ith transportation for life 

Cog j 


B 

N C. 

3 yrs. E I aud F. 

. P M 3f 1 


or with imprisonment for 10 years 










( !' ) 


'SCHKDULK II— r«iiW. 


Abbreviations— explained on page 1. 

CilKPTM. XI A — F^tsl VMI \( U.«I\»T Tl HLIl Il'TH > — FoJlM 


I 

2 

.1 

-1 

S 

6 

7 


5 

Y. 

OffcnrP 

^ c 

6 

s 1 

F i«<? 

.i 1 s 


O'S 

1 Punishment under 
the Indian PennJ 
^ Code 

' Ily what 
Court trinhle 

1 

212— 

ronfrl 

If punisliahlc Tvith imprisonment for 1 rear 
finil not for 10 year® 

Cog 

1 

i"’! 
' 1 

1 It. ' 

1 j 

N C 

1 Impiisonment fora 
(jiiarterof the long- 
1 cst term, and of the 
description, provided 
for the offence, or F 11 

P ^1 -M 1 or 
Court bj 
which the 
offence IS 


Tnkin" Rift, etc 1 to screen an olTcmler from 
punishment, if the offence bo capital. 

Not. 1 

" 1 

" 1 

N 0 

1 7 yrs K 1 and F 

S 


If punishable with transportation for life 
or With imprisonment for 10 years 

Not 

w , 

It 

N C 

3 yr« K I and F 

8 P M M 1. 


If with imprisonment for less than 10 
years 


W 1 

H 

N C 

j Jmpnsonment for a 
f]iiorter of the long, 
cst term, and of the 

1 'ic»cr;pt;on, provided 
j for the offence, or F H 

P M M 

1 or Court 
by which 
(lio offcnco 

2U 

1 Offenng gift or restoration of property in 
consideration of screening offender, if the 
offcnco be capital 

1 Not. 1 

w 

II 

N C 

1 7 yrs K I and I' 

h 


If punishable with transprotation for life 
or w ith imprisonment for 10 years 

Not 1 

w 

D < 

N C 

1 3 yrs K I and F 

S r.M M 1. 

Sin 

If With imprisonment for less than 10 yn 

1 Not 

\v 


N C 

Imprisonment fora 
quarter of the long- 
est term, and of (he 
description, provirteil 
for the offence, or F U 

r M SI 

I or Court 
b« which 
the offence 

IS triable. 

Taking gift to help to recorer moeeablc 
property of which a person has been dep- 
tiTcd by an offence, without causing appre- 
hension of ollendor 

Not 

w 

n 

\ C. 

2 yrs K 1 F II 

P SI M 1 


Harbouring an offender who has escaped 
from custody, or whose apprehension has 
been ordered, if tbe offence be capital 

Cog j 

IV 

II 

N 0 

7 vrs K 1 and F 

S P.M .M.l 


.If punishable with tninsporntion for life or 
"itli imprisonment for 10 years 

Cog 1 

1 

\v 

11 

S 0 

3 yrs f. 1 with or 
without F 

=1 P SI SI I 

1 

21R\ 

If With imprisonment for J year, and not 
for 10 } ear* 

^ Harbouring robbers or daeoits I 

Cog 

w 

n 

N. C 

Imprisonment fora 
quarter of the longest 
term, and of the des- 
cription proiided for 
the offence, or F Ji 

P M SI J, 
ir Court by 
whielithe off. 
?nceiilriablo 


Cog 

w 

II 

S < 

a vrs R. 1 and F i; 

=1 P M SI 1. 

21S 

' Tulihc servant disobcving a direction of i 
' law with intent to save person from pniiisb | 
ment, or propertv from forfeiture 

Not 


R VC 

2 yrs f; 1 or t' It l 

' Sf U I « 

1 Public servant framing an incorrect record 

1 or writing with intent to save {icrson frson 
punishment, or propertv from foreitnre 

Not. 

\v 


'i c. 


a 


1 Public servant in a judicial procee«ling cor 
riiptly making and pronouncing an order 
report, lenliet or decision winch he know* ( 
to be contrary to law 1 

Not 

1 

w 

11 N C 

a vr® 1 1 or F II 



Commitment for trial or confinement bv a [ 
iwpson bitTing authority, who knows that he 

IS acting contrary to law. 1 

i 1 

Not 

w 

H N C. 

7 1 ri F 1 or F II 

s 
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'sciiKiHii.i: II— 

Abbreviations— ozplained on page 1. 
Ciru'im XI. A — rM«!i IIiiM \< 1 u »in'T I’t in i' 


' 1 

1 > 1 i 


i ’• 1 

5 j OfIpiLce. 

jC 

c 

p |S[ 


y. 

-= \ 
^ i 

1 1 

Viniislimeiit under pr'uliat 

i the Indian IVnnl 'court tnall- 
1 Code. 1 


I Intentional oTniRiion to a)‘}i’'el>en«'l on tUo 
part of a public servant l>onn*l Iiv law to 
I apprehend an onciidor if the ollcnee be 
i-apita! 

i I f punishable with transportation for life, 

01 imprisonment for 10 years 
If w ith impi i«oiinient for less than 10ycnr« 

' Intentional omission to apprehend on the 
I pair of a piiblu seivant bound hj law to 
I aiipiehend peisor under sentence of n Coort 
ot Tnstice if nndei sentence of dcatli 
n under sentence of transportation or 
peinl servitude for life, or transportation, 
imprisonment oi jicnal servitude for lO 
I rears or iip« nrcl« 

I If under sentence of imprisonment foi less 
I thin 10 jeaia or lawfully committed to 
custody I 

{ Escape from confinement ne;;hjtcntly suffer* 
cd by a public servant 
Resistance or obstruction by a person to 
his lawful apprehension 
llosistance or obstruction to the lawful 
apprehension of anothei person, or rescuing 
him from lawful custody 
If charged with an offence punishable with 
transportation for life, or impriRonment for , 
10 years 

If charged with a capit.il offence 
If the person is Rcntencocl to transporta- 
tion for life, nr to transportation, penal 
servitude or impiiaonment for 10 years 
or upwards. 

If under sentence of death. 

Omission to apprehend, or sufferance of 
: escape on part of public «criant, in cases 
not otherwise provided for — 

I (a) in cases of intentional omission or snffer* 

I (b) in case of negligent omission or suffer* 

I Hesistance or obstrnction to lawfnl appre- 
hension, or escape or rescue in cisea not 
I otherwise proiiilo for 
I Unlawful return from transportation 

I Violation of condition of lemKawm of 


Not 

Not, 

Not 


I N. C I 7 jrs E. I with i 
‘ •thoiit r. 


N. C 
N C 
N C. 


N 0 
N C. 
N C. 

N. C 

N. O 


3 yrs V. I with or 
ivithout V, 

2 yrs K I. with or 
without f. 

T, life or 14 yrs K 
I. with or without E. 


'*5. r.M M 1 
jp I 3 


7 yr« K I. witli or > 
Hithout K. I 


Syis i: I. 


r E n 


3 yrs R 1 nr F 11 
3 yrs E I nr F. R 
2 yrs K. 1. nr F T1 


Is IMI M 1 

P.M Ml2 

P.M 

PM MIS 


2 .MS i: I. anil F. Ml 


7 yrs K I. and F. 
7 yr». i: I. and F. 


r nnd F. 

2 yrs. E T r 
2 yrs S 1. o 
G mns K I 

T. 


i F n 
•F U 
or r R 


ifo and F. anc' 
II I before T. 

Punishment of ori' 
ginal sentence, or il 
part of the pnni'h' 
ment lins been under- 
gone, tlie re«idiie 


q p M Ml 
P.ll ■ M 1 S 
V M 


>112 


Tho Ciwrt 

thooripn^' 
offence w” 
trinble 
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SGIIKDUI.E II.— ConW, 

Abbroviationa— explained on page 1. 

ClIll'TLK \l -A — M.tINsT PlBMI J I 'TIC V — 


1 


3 I 

4 5c 

7 

b 

1 

1 

Offence. 

' 1^. 1 
c ^ 

1 tog 1 

S 1 

si ® ^ 

I’uiwshmcut under 
the Indi.in Penal 
j Code ^ 

By ccint 
Court triable. 

22S 

! 

Intentional insult oi interruption to a pub- 
1 lie servant sitting in anj stage of yoclicial 

1 proceediTig 

1 

1 1 
1 

Xot 

1 < i 

s 1 B 1 X c ; 

i 1 

1 

1 

1 ’ 

G mos S I or 
! Ra.lOfX) F B 

i 

2 ers i: I nr r B j 

' The Court 

the offence 

IS commit- 
ted, sulij'cet 
to tile pro- 
: \18I0ns Ilf 
Chapter X. 

' XXV 


1 I’crsonnlion of a juror or nssei'or. 

Xot 

S . B X C 


P M M.l 

1 


CHCVTtR XII — OfUMt' HU »T«N«. To C«H' (J«»fKN>ILNT StOII' 


Counterfeiting, or performing anj part of I Cog 
tlie pTocces of counterfeiting, coin i 

Counterfeiting, or performing any part of 1 Cog 
tlio process of countcrfcitm?, tlie (^ueen'a I 
coin 

Making, buying or aulliiig instrument for ] Cog. 
the purpose of counterfeiting com i [ 

Making, bticingor selling instrument for < Cog 
tlie purpose of counterfeiting tlie (juccn'a coin 
ro<scrBion of inatrument or nmtenal for the Cog 
purpose of usinc the «ame for counterfeit 
eng coin ‘ 

H tjneen's coin C'>g 

Abetting in llritisli India the counterfeiting Cog 
out of Itritish India of com ' 


Import or OTport of coimicrfeit com Lnon 
I ing the seme to be c-oimterfeit 
i Import or oapori of countcifeita «if the 
' t^ueen's com, knowing the same to lx- 
countoifi'it 

Hacing anj counterfeit com known to lx 
such nhcii it iniiie into jici«'e'«ion, ami «lcli 
'eniig, etc . the Slum to nnc person 
The mine w ith re'pect to the t^uec ii « com 
Know ingh deliTcring to anoiher anT conn 
terfeii coin ns irenuino whicli. wtien hr»i 
|'o«ses«eil, the <li li'< rer dnl not know to t"‘ 

counterfeit 

of counterfeit coin l>j n 
"ho knew It to he counterfeit when he 
hi'niiu po'M'vsi'l thin of 
I'o^'t of ( 111, ( n's colli li\ n |« rkoii who 

kiii« It to lx ,ount,rfcit "hill hi ixcu'ie 
po'M iticn of 

l*< r»ort I nijiloToil in a Mint c an* mg exit to 
lie of n Jig, ret 1 w, ijht c>l < oi(i[«ei{imi fnmi 

t list riVCll tic t ICC- 

I'liKcc folic tiliii.r from a Mint any commg 

luilriiint nl 


Civ 

Cog 


N It N' C I 

N B X C 

X It X C J}tf i: I mill ^ 

Xu X C T>r« K I im«l F 

.1 cr« K I imil F 


10 \»» I t and I 
The ]iiiiii*hinenl jiro 
Mtluil fnrnhettmg tlii 
I oiinti-rfi it mg of such 
coil, within llriti'li I 
Initi, ' 

.1 C S' I I .1 II 1 1 I 


X U N C 


N B N <• 

s tt \ c r i.ifi 


r Hlci- I I 


W 


\ 11 \ r 


lU cr- I I iiiil I 
1' \r« 1 I or fin. ..f ' 

til, tiin,' tlic crfln, 
of 111, t oin c-nnti r 
fi ill '1, I r lx»T h 




I I 


tt N It \ <• 7 «f. I. I .III I I 

tt N It \ ( 7 CO I I n„.l I 

W X j: C 7 »r. I 1 »r.l I 


V 'I M I 

I' '1 M I 



( ) 


sciiiniULK n.~v-»ut 


Abbreviations—ozplaiDcd on pago 1. 

CiuHTtK XII.'A — Or>»MK HKi.4Ti\«. T<» Coin t\ji <!<nniNMr\T ST\wr»— CVn/// 


> i 

2 

3 

4 

5 

G 

■ 

S 

1 



6' 

1 , 

rs 'o 
£ 

l’tini“lnble under 

II) mint 
Conrt trnblc 

M 

OfTenii- 

o 

e E 
^ itc 

5 5^, 

M 

O s 

the Indi in Priinl 
Code. 

1 

21G 1 

f'rauduleatly diininisbinK the neipht or 

Cog 

1 

N. IJ. 

X c. 

3 yc« U and P. 

: I’.M . 7f 1 

2 47 

r 

Cog. 

w. 

N'. n 

X. c 

7 ) ri K. I. and ]'. 

's . !• AI jr.i 

2 IS 

luiii Lii.it 11 snnu pniia os 4 com o> n uiOcrcnt 
flcscniition 

Cog, 

7V, 

X. 1! 

X c. 

3 1 rv K. 1. niid I'. 

ti : r.M .V I 

21'.l 

Alttrin? .nij>oarancc of the t/tiecn’s com 
>Mth intent that it ehall paisas n com of 

1 different description 

Cog, 

tv 

X Jl 

X 0. 

7 irs y. Olid r. 

P.M-MI 

SoO 

Delivery to another of com jMisscssed nilb 

cog. 

IV. 

X. 11 

N.C. 

.7»rs y. Land P, 

1 

2SI 

Oeiiverj of (Queen's coin possessed with 
the knon ledge that it is altered 

Cog 

IV 

y If 

X. C 

10 ir« y t and K, 


2.72 

Possession of altered com by a person who 
knew it to be altered when ho became pos- 
••esved thereof 

Cog 


.V. J! 


H } rs D. I. nnd P 

t 

253 

Possession of Queen's coin bj a person 
nho knew it to ho altered when lie k^amc 
possessed thereof 

Cog 

\v 

N D 

X 0 

Syr* V. I. and P 


271 

Delivery to nnotlitr of com as genuine 
nliich, when first possessed, the delnercr 
did t\ot know to he altered 

Cog 

tv. 

X b 

X. c 

2 j r« K. J or tine of 
ten tunes the inloe 


2,77 

Oountorffiitinj? a (jotornment sUmi* 

Cog 

w 

'• 

X. c 

1. Life or lOyrs K I 
and F. 


250 

llasing possession of an instnimenc or 
material for the purpose of counterfeiting a 
Government stinip 

Cog 


B. 

X. c. 

7 yrs E J. nnd F. 

li. 


Making, buying or selling instniuieiit for 
the parpose of counterfeiting a (Soiernmcnt 
stamp 

Cog 


K 

N. C 

7 1 rs. K 1 and F. 

27S 

Sale of counterfeit (lovernment stamp 



If 

X. c. 



270 

Having possosMou of a coimterfiet (lorcrn- 
inent stiiiip 

Cog 

w 

R 

x. c 

7 yip find f\ 

&•!’ M'jn 

200 

Using as genuine i Ooiernmcnt stamp 
Known to bo counterfeit 

Cog. 


R 

X. c 

7yis K. I iirT R 

S.P.M 

20 1 

Kfiacing auy w nting from a sob't.iiice liear- 
ing a Oovernmeiit stninp. or removing fn»m 
a dotuiucut a stamp Uied for >t with intent 
to cause loss to (lOvernment 

Cog 

\v 

R 

X. 0. 

3; is K I or f IJ. 

S.l* M--"' 

2f.i 

Using a (JoTprnment stamp Known to have 
been before used. 

Cog 

tv. 

K 

V 0 

2 yrs i; I. or F. R. 

PM M 1 2 

2i/i 

llrasuro of mark denoting thtt stamp has 
been used 

Kictltiom iHt.» 1 i]rs 

OiUl-THl Oin Nets 

Cog. 

w 

U 

X c. 

3 yi« K I. or F R 

PM 511. 

^.)A 

Cog. 

K>l »T 

\Y 

\t. TO ; 

R 

V» U.IIT 

X c 

s IMl J 

Its 200 F 

iisinis 

P. N 5t ’ 

201 

I'r-iudiiknt ii»e of fnl«c instrument for 
weighing 

Not 

s 

R 

X c 

I jr j; I 01 F R 

p M • 51.1-* 

2>27 

Kriibilont usi- of false weight nr mea«un> 

N'ot. 

s. 

R 

X. c 

J J r El or F. R 

p .M • 71 1 
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^CIIKhULK II.— 

Abbroviationa— explained on page 1. 

On\iTMi Sill OfUMi-* iiri.«TiNn to Wm.iiT>* *Nt» »«t it»» — C'owM 



Dffi-lico 


t 


00 


Hcinf^ in possession of false 
measures for fraOuIcnt use. 


weights 




:G7 Slaking or selling fubc weights 
I siircs for fmclulcnt use 


Not 


II \ C 


S 


I’lmishmciit iinOer 
the Inilian Penal 
Code 


U\ nhit 
Court triable. 


1 yr i: I or I' IJ p S[ Sf.i o. 


> >r 


or I’ II P.M M j o 


Cim-TVR XIV.— (h»> \<is rut I’lniu IIhitii, Ssstn, Co\s»m»n»». Dkims 




MG 

Xegligcntlv doing any act known to be 
likely to spread infection of any disease 
dangerous to life 

Cog 

s 

II 

N C 


5talignantly doing any act knoirn ti» be 
likely to spread infection of an. disea«e 
dangcruns to life 

Cog 

' 

II 

V c 


Knowiogh disobc. ing anr enamntiiie rules 

Not 


B 

N C 

’-I 

Adniterating food or drink intcndeil for 
sale, BO aa to make the siime nosioiia 

Not. 

h 

II 

N C 

273 

Selling any food or drink as food aod drink 
know ing the snme to be nmion. 

Not 


B 

N C 


Adiiltering nn\ drug or medical prepam 
tion intcndcil for .ale so n. to le.«en it. 
ethcaci or to change its ojierntion. or lo 
make it noemut 

Not. 


B 

N C. 

_«o 

Offering for sale or issuing fruiii a disjion* 
aary an. drug oi medical piepanition known 

Not 

S. 

II. 

NO 


Knowingly selling or issuing frum a (lis> 
pcni-ary any drug or medical prcpartion a« 
a different drug or medical prcpar.ition 

Not 

S 

II. 

N. C. 


Defiling the water of a public spring or re- 
serrmr 



B 

N.C 


Making atmo.phcro no.iou. to health 

Not, 

S. 

K. 

N. C. 

279 

Driving or riding on public wa. so rashly 

Cog 

s 

B. 

K C. 

2’0 


Cog 

s 

U. 

N.C 

2sl 


Cog 

\v 

I< 

N.C. 

2*<2 

Conveying for hire any person, by watcr.iii 
a ve.scl m such a state, or so loaded, ns to 

Cog. 

s. 

II. 

N. C. 


Causing danger, oh.triicticm or injury In 
any public way or line of navigation. 

Cog 

s. 

11 

N.C 

-M 

Dealing with any jioisonous substance so 

Kot. 

s. 

11. 

N. C. 


Dealing witli fire or any coiiibuitilde nm'ter 

Cog 

s 

B 

N C. 


So dealing with anr eTpto«irc subebanci*. 

Cog. 

s 

B 

N C 


So dealing witli ntiy michiaery 

.Not. 


1! 

x.o 


■ H I nr K I! j P.J[ Jl.] « 
K 1 or F J5 p Si 51. 1 S 


U mos r. 1 01 F. b 1 
C nio« K I or Ha 1000 
F II 

G mo. K I or lU 
1000 Y V. 

Omo. T. 1 01 Ha 
lOtXl 1' B 


r M . M 1 2 
r SI 51 1 2 


F.sr • SM 2 


I’.SI SI.l 2 


0 >II(>« 

F II 


M.l 2 


G mos F. I or Hs 
lOOf) F. B. 

3 mo. K I or Its 500 
F B 

Rs 500 F 

Giiios H I. or Kb 1000 
FB 

Gtiio. E I or R*. 1000 
F.B 

7yr« K I. m F B. 

G mo.. E.I nr Kb. 1000 
F B 


P.M SI.l 2 


.\nj- SI. 
.Vny SI 
.\nv SI 


P. M SI. 1. 2 
S 
I 

P M : SI 1 2 


Rs. 200 F. Ip SI -St. 1 . 2 . 

Gmos K.I or J!s. lOiio’p SI 51 1.2 
F15. 1 

Gmos E. I oi Hs lOOo' .\ii\ SI 

F.H ! ■ • 

Ginns. K. I. or F- 1000 tii\ SI. 

F II , ■ 

G 1110. E. I.nrHs lOfOP. S| 51 12 
F.B. 
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j5Ciii:i)ui.K II.— r-'i/?. 

AbbroviatioDS— explainod on pago 1. 


Cu'PTH! \l V A.— OhJfM ►» TIIF Pi I I H III \I TH, R «» ► Ci'MfMlVtl PMfMl IM'MtilUlv — 

Cont!nue>t, 


1 

a 

3 

, I 

5 j 

0 

. 7 


s 

1 

Offence. 

"c 

o 

1m 

ills 

HI" 

1 

1 

i 

»■= 

Piiiiisliincnt under 

1 tim Indian Pi nnl 

1 ** Code 

111 wlist 

Coiiit Irisbk 

l-st. ’ 

\ person omitting to guard ngamst prolxible 

Xot 

1 

S. 

11 

j N. U 

1! moH K 1 

or III 1000 PM -MK’ 


ilniigei to human life bi the full of an\ 


1 


1 

V. II 




building OTor which he has right i>utitling 









him to pull it donn or lepair it 









A person omitting to take order with am 

1 Cog 

s 

It 

' -\ c. 

ii mils K 

1 nr 1:9 



amm.i! in liis pos‘ics«(on, so as to giiuni 





lOCO F. D 




against danger to human life, or of gniwouv 









hurl, from such animal 








a'lf) 

Committing a public nuift<iiicc. 

Not 

s 

B 

X V. 

IIh o(«i 


Any 'I 

U')l 

Contimiancc of nuisance after injunction to 

1 Cog 

s. 

1 » 

N C. 

1 C mo« S 1 




iliiLoiitinno 








JHll , 

O’ • > 


1 \v 

' 11. 

.V 0 

j 3iii(R K.I. 

pr 1' 11. 


IIDJ 

tc 

Cog 

w. 

, 0 

N (’ 

' T 11103. 11 1. 

or F. 11 


am 



w. 

0 

x c 

, .1 mm 7. I 

or F. B 

1 P.M -Ml-’ 

amA 


Not 

s 


N C 

1 G IIKIN K 1 

or F II 

•>"? i! 



Xot. 

s 

' u 

N C 

K« ll'OO F. 




ClIlVTFK XV— OniMl' ; 

I Dfstrojin^, (Inniagm}; oi defilintf u iilaco | Cv^ I 
of Morehip or snored object uith intent to 
insult the rcliKion of nny chss of i>cr«ons. 1 

Cnii'in;: n disturbauco’ to an asseniWy en- C<-^» 
giiRCil in leli^'iaus leorsliip 
Trcipnesini; in jilace of notship or sepuK C»^ 
turo, distiirbin;' funetttl nitli intcotion to I 

1 Hoiindtl'C feelings or to ir.'inlttlic religion 
of any person, or offering ijnlignity to « i 
liuiiinn lorpic, 

Uttering anj woiil oi innKing any soiiixl u> I .Not 
tbo hearing, or inahing anj gesture, or j»lae 
ing .in> object in the siglit of any person, j 

with intention to woniid Ins religions feeling I I 


j \ C 1 yr K 1. m V 11. 


Mnnlcr Cog 

■'lurilor liv a iK-r^on under siiitenee of Ctig I 
tiiiii'iiortation for life | 

Culpable liomicide not amounting to miir- Cog 
dll, if.actbi nliicb the ilonU' is c.iii'cd n I 

done Mitli intention of canning death, eft, 

Ifnct 13 dune with Vnnnledge tint it i3 Cog 
liteli to ciii«c dntli, but withont any inten- | 

tion In iun«o ili itli, , to 

A C.iii«ing diiitli b\ i.isb or negligent act Cog 

Mntmiiitof suiiiile <.nrtiinitfed h» R (UiM, Cog 
of in*an< or delirious person or an idiot, or 


X B I V C Dcatli 01 
I X R I X C I Dentil 


W. j X.ll I N- 


J M3 i: I OI I’, n 
De.itli nr T. Life or 
10 J 13 i; I nnd F 



/ i:. ) 


^C^f^.l>l■|,K II— 

Abbrovintion— oxplfiinod on pogo 1. 

\VI-— (Iiumiv Tiij Hi'ttv (' ''•'if 


s 


(Offence. 



I’linuliment niulor 
tlip \m^nn 
Cp'Ip 


R) «lnt 
Court trintiU'. 


no" 1 Attempt to Tniirdrr Ci*" 

* If «nch net CTUse hurt to nn\ person C**" 

' Attempt by life eonvK t to munler, «f hurt C'«.' 

( is cnu«e<i 

nos Attempt to commit culiwble homicMlc Cojr 

If such act cause hurt to any person Co?, 

nOO I Attempt to commit suici'le C‘*? 

nil [ Rem? a thus Co? 


\V \ H SC 

w X n N c 

tv N. n ' X c 

tv R I \ c 

tv n X c 

tv 11 X c 

tt I X H I X C 


lOjrs K I ami y S 

T life or 10 'rs t. S 

I and t’ 

Iteatli or T I.ifp or 10 S. 
jr* V. I nnd f' 

:« yr« r. I or 1’ R S 

7 yrs K 1 or F R S 

1 j r S r nr F R P >[ >I \ 2. 
T Life find F 8 


Of till Ctxiiiiii'i of , of /ryurir' b* I'tilonii Chihl'f 

fuf'tuti avil Ilf /In' »f Jiiiiln 


Caiisin? miscarrta?e 

Not 

\V 

' 11 

N 

c 

If the isomnn ba {{uick vmiIi child 

Not 

w 

. D 

s 

c 

Cansin? mi»enrrin?e without woman's con- 
sent 

Not 

\v 

1 N R 

; N 

c 

Death cnuscil by an act done with intent 
to cause niiscnrnaire 

Not 

w 

' X It 

1 

X 

0 

If act done without woman's consent 

Not 

u* 

( '• 


C 1 

Act done nitb intent toprcrcnt a rinid 
beiiic born allie. or to cause il to die oftei 
its birth 

Xof 

w 

' N B 

s 

C ' 

Caasiii(j d<ath of 11 fjnick uiiboru child bj 
an act amoimtin? to culpable homicije 

Not 

w 

N' n 

' X 

c 

Ksposure of a child under 12 years of ope 
by parent or person havinj; care of it witb 
intention of wholh .iliandouin? it 

Co? 

w 

It 



Coueealinent of birth bi secret disposal of 
dead body 

Co? W 

(tl Jfnit. 

It 

f 

\ 

0 

Voluntarilii causin? hurt 

Sol 

s 

p. 

c 

i Voluntarily causin? hurt by dmperons 
weapons or means 

Cog 

R 

It 

C will. 

Sion of 
Court 

Voluntarily causins: prierous hurt 

Cog 

R 

It 

no 

\oliintarily causing pnevons hurt by dan 
' perous weapons or means 






^olllntanly causing hurt to cstort projwrtT 
or a valuable security, or to constrain to do 
anythin? which is illepn! or which mar fact 
litatc tlio commission of an offence 

Cog 

w 




Admmistarin? stupefying drop with intent 
to cause hurt, etc 

Cop 

w 

\ It 

N 

c 

• ?nl or 

of nn 

1 offence 

Co? 

\v 

_ 

X It 

X 



c 


, Ilf fill- /•’ rixiiitir of 


a yis K I or F R S 

7 yrs E 1 and F * K 
T. Life or 10 ITS F. I S 
and P 

10 yrs E 1 and F 8 

T Life or^lOyrs F.I.' S 
and F 

10 TTS F r or F II S 

I 

10 yrs K I and F | S 
7 yrs F I or I It S 


:• vrs t: T or t It R P M tf 1 2 


1 ir F I nr Re lUOO Any tl. 

F R 

a yr« K I or r R S PM M 1 2 


7 jrs L T nnd F S P M M.I •>. 
T life or 10 yrs K I. 'S p M .Jf i. 
and F 

li)yr> F 1 and F S 


10 yrs F 1 and F R 

T life or Itiyrs K I R 




( Jfi ) 


sciinnin.n ir.— cvn/.j. 
AbbroTtationa— explalttod on page 1. 
Cll\l-TH! XVI — OtVINtts \tvv< Tl\<, Tlir Ift'UN — f’» 
(>/ Ilml—ruHt.l. 


1 

2 


t 


i; 

7 

H 

1 

1 tlfTcncu 

iV; 

C 

!L! 

1 isj 

3 "c 
^ j 

tS'e 

Punlaliment under 
the Tiidiflii Penal 
Code 

By wlint 
Court tnalilf 

330 

1 Voluntarily causui;; hurt to Mtort con- 
j fcRSion or iiifounatioii, fit to comjicl rcstom- 
tion fit proj'orty, eto 

Cog. 

1 

U' 

n 

x. c. 

7 jrs. H. I and 1'. 

S 

.3n 

1 Voluntarily causing f;rn'\oiis linrt to putort 
confession or information, or to comp«'l rra- 
toiation of property, etc 

C” i 

tv 

1 

y. ». 

t 

X c. 

10 > r®. b. I niiil 1 . 

S.P.MiM.l 

33’ 

Voluntarily causing Imrt to ilotot imblicn-r- 
Viint from Ins diitr 

Cog 

w 

I i«. 

X C 1 


333 

Voluntarily cauaine giirroiis linrttn iloter 
' piililio sen ant from lii« ilnlv. 

Cog 

tv. 

j..,,. 

X. c ' 

' 10 jrs K. I nnd !•. 


3,U 

\oluutnrily cnusins: Imrt on gruso nml 
siulilen prosocatioo, not intoniJinir to Imrt 
liny otiiei tlian the pcrsun mIio giro tlio pro- 

Not 

8. 


c 

1 mo h. I or n«. oOO 
r.15 


rri 

CnusiRi; piioroiis Iiurt un grave and sudden 
pi nrocitinii, not lutendiug to Imrt nni other 
than the pi’r**on who gn\«* the proroealion 

Cog 

s 

1 

1 

C with 
permis 
ston of 

1 Irrs ni.orlKSOOO 
Y ‘ll 

S P tl M 1 2 

33ri 

Doiuff any net Mliicli endnnvcrs linmnn life 
or the personal safety of others 

Cog 

8 

n. 

X C 

3 nin« K I or Us 2oOF 13 


337 

' Causing hurt hy an net which cndaiigeis 
human life, etc 

Cog 

s. 

It 

U MithCmos K.l.orit* oixii’.u 

pemis 

*ion of 

ICoiirt 

r M • M 1 2 

33S 

1 Causing gricrous hurt hr nn net which en- 
1 dangers liuninn life, etc 

Cog 

8. 

31 

j Do 

2 yr«. F. 1. or Its. 

1 1000 P B 


Of Wrongful Uc'-tinnif nn'l Wiongf'il fondncmfinf 


341 

tVroncfuUy restraining any person. 

Cog 

B 1 

It 

0 

1 ino S 1 or R«. 
500 F. It 

342 

Wrongfully confining any person 

Civg 

S 

It 

c. 

1)1 E 1. or Rs 
1000 F. B 

343 

Wrongfully confining for three or more 
days. 

Cog 

s. 

it. 

X 0 

2 yrs E I. or F. B 

314 

Wrongfully confining for 10 or more days. 

Cog 

8 

11 

X c 

3 yrs E. I. and F. 

34.> 

Keeping nni person in wronful confine 
ment, knoll ing that a ll rit has been issued 
for Ills liberation 

Not 

8 

It 

1 

K 0 

2 i rs. E 1 in addi- 
tion to imprisonment 
niulernn) other scc- 

310 

Wrongful confinement in secret 

Cog , 

8 

It 

N C 

Do 

347 

Wrongful confinement for the purpose of 
extorting property or constraining to nn i 
illegal act, etc | 

Cog 1 

S 

It 

N C ! 

1 :t yrs E I and F. 

.ThS 

Wrongful confinement for the purpose of 
extorting confession or information, or of 
compelling a restoration of property, etc. 

Cog 

8 

n 

1 

.V C 

3 \is El nnd F. 


Anj- >f 

P.M: MJ- 

P M 'l*- 

5 P.M'*'! 
? P.M 'f'- 


Is PM 

M 1.2 

S p M > 


Of Citminal Ftnrf anil .{••'nnU 


:i')2 Assault or use of criminal force otherwise 
than on grnro provocation 

Not 

8 

1 It 

C, 

.3 mos, E I. Or lis .'>00 

1 .Vni 

1 

.3 i.t Assault or use of criminal force to deter 
a public servant from cischarge of his dutr. 

Cog 

W. 

It 

N. C. 

2 yi-s E I. or f. It. 
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RCiiKnL'u: II.— 

Abbreviations— explained OD page 1. 

ClIWTM. \V1 -OkVINM'. \HHTIM. Ttu HiVW Cniil'l 




■ i 

: 

3 



3 (i 

j m 

1 « 

X ' 

i 

Offence | 

1° 1 


[ 1 

1^ 

1 St 

Is ' li 

O'? 

Pnnilhmcnt under 
' the Indian Penal 
Code. 

By what 
Court triable. 

3ji 

.Vssault or use of criminal force to a w omari ! 
with intent to outrage her ninilcst\ 1 

1 Cog 

W 

1 n 

1 X 0 

2 yrs K I or P R 

^ P M M 1.2. 

1 

37’ 

.\8sault or eriminal force nitli intent to 
dishonour n person olbernise than on grarc ' 
and sudden provocation. 

1 Xot 

ft 

i 

1 ^ 

c 

2 yrs R 1 nr F B 

'PM Ml 2. 

370 

Assault or criminal force in attempt to | 
commit theft of property siorn or carried 
■ hr a person j 

Cog 

w ! 

: X n X c 

1 

2 yr« K I or F B 

Any .M 

337 

Assault or use of criminal force m attempt [Cog 
wrongfully to confine a person 

V 

V 1 

1 B 

X c 

1 ir El or Rs 1000 i 
F B 1 

1 Anj M 

3*>S 

\ Assault or nso of criminal force on grave i 
' nndtnddcn provocation 

1 Xot 1 

1 R ■ 

1 B 

' c 

1 mo R 1 or Its 200 i 
F B 1 

Any M 


(if KidimppiiiQ, Abfiitftioii. a>ul F<ni>il TaiI>/'Iii 

SOT Kirlnappinjr 

KMnnpfitn^ or abclttefinj; in orrftr to miir. 

(ler 

3C> Kidnapping or abdnotin;; iritli intent to. 
cretir and wrongfully to confine a person 

30il Kid^n-ippicg or abducting a noman to com 
pel her mnrmge or to cmsc her dcftlcment, 
etc 

367 Kidnapping or abducting in order to sub- 
ject n person to gnerons hurt, slarery, etc 

3fiS Concealing or keeping in confinement ft 
kidnapped person 

369 Kidnapping or abdacting a child mtb in- 
tent to take propertj from tfie person of 
such child 

3T0 Buying or disposing of ftn\ person ns ft 
slarp. 

37l Habitual dealing in slarcs. 

^72 Selling or letting to lure a minor for pur 
poses of prostitution 

373 Buj ing or obtaining possession of a minor 
for the same purposes 

374 Unlawful conipnlsorv labour 


Of ftaf 


B ' X C T life or 10 yrs E I. S 

' and F 

K B ! X C T life or 10 vrs E I ■ S 

I and F 

X. bIXC T. life or 10 yw E I S P.M M.l. 

I and F. I 



Cnjr I W' X B INC. Tvrs E I nnd r iS PM Ml 

C"/ f IV X B ' X C , T life or JO i r? R ! t S. 

1 ' and F 

Catr tv N n j X C 7 yrs E I nnd F S P If M 1 

Cesr tv N n lx C I0\rs E I and F f< 


' Cos tv X It * X 0 j 10 yrs E I nnd F & 

Cog tv X B • X C j Punishment for kid S 

I j napping or abdnetion 

Cog \V X B j \ C I "yrs E I and F S PM M 1. 

Xot M B , X C 7 1 rs R I nnd F S 

Cog tv X B I X. C T life or 10 yrs R I. S 

and F 

Cog Vi X B X C lOvrs E I and F S PM M 1 

I Cog W X B X C 10 yrs E I nnd F S P M 5[ 1. 

Cog tv II C 1 rr K I or F I! \ni M 



{ IK ) 


SCHKDULK I!.— 

Abbroviations-^scplained on pago 1< 
(/IMI'flK WII. — \R»IN»T rnni-HITK 


Of ri-ji. 


I ! a 1 » 1 ' i 

■' I 

fi 

7 

8 

I 





' -tc' 



1 


-it; 

-j S “ 

" c ' 

, = 

r«nishment under 


1 

Offence i 


'e 5al 

X y. ; 

1 ^ 

the Indian Peml 
Code. 

Cmnt tn; 

' 


u 

1^ i 


1 0-5 

1 


1 

Theft 

Cog 

1 j 

N II 

N C 1 

.iMTI Yu I. 01 r.B 

.\nj 1 

.jso 1 

Tbott in a buildinc, tent oj Teasel 

Cog 

1 \v : 

! N n. 

X C 

7 ' rs Yu I nnd 


.ISI 

Theft liT clerk or servant of propeiti in 

Cng 

1 tv ' 

' N H , 

X c. 

7 1 rs. E I. and f . j 

i \l 11 


possession of ninstoi or oinplorer 





10 ij«. 11. 1. and K. 

s pit 

1M3 j 

Theft, pieparntion having been itmdo for 
c.iuBiiig iloath, or hurt, or restraint, or fenr 

Cog 

1 

V n 

X c 




of death, or of hurt nr of restraint, in onlir 1 








to the committins ot such tl'eft, ortoretn. i 
ing after couinnttirnr it, or to retaining pro 



j 


i 


asi t 

petty taken Iiy it 

Extortion 

^Joi. 


‘ 11. 

' N C. 

1 3 Trs. K. I. or P. B. 

5 IMI M 
« PM )! 


PnttinR or attempting to put in fear of ; 

Not 

tv 

1 

1 X 0 

1 2 yr« K. I. or P B. 


injm \ , m order to commit extortion. 



1 

' .N C 

10 irr K I nod F 



Extmtion by putting a person m fear of 
death or piievous hurt 

Not. 

w 

1^ '* 





Putting or attempting to put a jicrson in 

Not 

\v 

N U 

N C 



1 fear of death or gnevoiis hart in order to 
commit cstoitioii 





1 7 xra. Pi I nnd P 


.l>sS 

' Extortion by tliicat of accusation of an 

Not 

u* 

1 11 

X C 1 

10 vr*. K !• and F. 



uSence punishable ivith death, tmnsportntion 
for life or imprisonment for 10 years. 




1 

1 1 




' If the oEEcneo threatencil be an nnnatiiral 

1 oScseo 

Not 

tv 

! 

.VO 

T Life 


nstj 

Patting a person ni fear of accusation of 

Not 

w 

11 

X c 

' 10 vr« E. I. and P 



offence punishable nith denth.tmosiiortation 

1 tor life, or with imjinsoiimcnt for JO years, 



1 





1 III Older to commit extortion. 



s 





1 If the offence he an unnatural offence 

Not 

tv 

n 

X 0 

^ T Life 



Of Uohht't »/ »nil Dacruhj. 


302 

Robbery | 

Cog 1 

1 W ' 

X B 

X c 

lOyrs R. I- and F. 

IS-P»J 


If committed on the highway between 1 
eunset and sunrise. 

Cog 

w 

X R 

X c 

I4yrs. R. I and F. 

303 

Attempt to commit robbery- 

Cog j 

w 

N B 

N. C 

7 yrs R. I. and P. 

39t 

Person voluntarily causing hurt in com- 
mitting or attempting to commit robbery, or 
any other person jointly concerned in sneh 
robbery. 

Gog. j 

w 

' X. B. 

X 0 

T Life or 10 yrs R I. 

s,r.'i > 


nacmli 

Cog 

W 1 

X B 

X c 

T LifoorlOyrs R 1 



Murder in dacotty 

1 ! 

w 

X n 

X c 

Death or T Life or 
10 yrs R. I and F. 



Robbery or daeoity, with attempt to cause | 
death or grievous hurt ' 

I Cog 

\y 

X B. , 

1 

X c 

B I for not less than 



Attempt to commit robbery or dacoity 
when armed with deadly weapon 

Cog. 

w 

X. B 

X c j 

1 R I. for not less than 



Making preparation to commit dacoity. 

Cog 

w. 

N n 

X C ; 

10 yrs. R 1. and t'. 


lUO 

Ilclonging to a gang of persons associated 
for the purpose of linbltttally committing 
dncoitv. ' 1 

Cog 

w 

N. n. 

1 

X. c. 

T. Life or 10 vrs. R. 
I. and r. 

<1 


( ) 


>ciiKnru. n -^-m 
Abbreviation— explained on page 1. 
CiixriiK XVII. — 

Oj i.'ollx'ry /»ir»i/y -ro»-M 


3 4 r> 0 



Belongiug to a wainJcriBg gang of ptr^on* j Cog. . \V [ K B N". C 1 7 yr^. It. I anil F 
associated for the porpo^c of habitualN | j j 

committing thefts. , i 

Being one of fire or more persons ns»om- ■ Coir j W I N B SC 7 *r« It 1 nml F 
bled for the pnrpo«e of committing dacoitr. I I , 

Of Crtiiiiiitil «'/ Pio/mly 

Dishonest iiiisapproiiri.stion of moveable Not ’ W B N. C Ifyis F I i»i F II 

property, or conrerting it to one's own use j I 

Dishonest misappropriation of property Nut. W. B, , N' C 3»r* F 1 acd F 

hnomng tliat it ^^a8 in possession of a do | j 

ceased person at his death, and that it has | 

not since hcen in the possession of an} 
person legally entitled to it. | , 

If by clerV or person em]do}cd by deceased Xot I W B jN C 7 ris. K 1 mid F 


Ot Cinn, 

ti'il Ui 

t acU > 


f 




Criiiiiual breach of trust 

Cog 

W 

1 N B. 

s 

C 

3 s r« K 

1 or F 11 

Criminal breach of trust b> a carrier, whar- 
finger, etc. 

Cog 

w 

|NU 

s 

c 

7}rsK I 

mill F 

Cntnmal breach of trust be a clerk or ser< 
rant 

Cog 

w 

X B 

N 

c 

7 \ r' K 

1 nml F 

Criminal breach of trust by public serraiit 

C.'K 

w 

' N B 

N 

c 

•r l-lfe 0 

.rid MS F 

or by hanker, merchant or auciit etc 





1 ..ml F 


Of ll.r- hW.'u 

•III./ -.1 

1 </.l. 

II I'll./, 


/ 



Dishonestly ri cciTing stolen piopi rtj kiiou | 

Cog 

1 

N B 

X 

c 

j 4.\i- K 1 

1 »■ 1 11, 

lag it to be stolen. 

Dishonestly rccoiring stolen property knou 

Cog 

1 « 

\ B 

N 

c 

T l.ife 0 

r B) MS It 

ing that it was obtained bv dacoity 

Habitually dealing in stolen property , 

Cog 

1 ,v 

N B 

N 

c 

1 I nml I 

T Ufeo 

r 111 MK F 

-V'-sisting in concealment or disjiosal of 

tog 

' w 

N’ B 

N 

c 

3 MS F 1 

. oi I 11 

stolen propert) , kiiowmg it to be stolen 

>1 • A. 








Not 

w 

B 

N 

c 

1 M I 1 

or 1 n 

Clie.itiiig II person uliose uiicrcst the nil" n. 
dor WHS bound, citlier l>\ law or li\ legid 
enntmet, to protect 

Not 

tv 

B 

N 

c 

.Ism } 1 

.'1 F II 

Clio.iting bv personation 

Cog 







j Cheating and thereby dishonestli luilming 
detners of piojiertv or the making, allem 






1 srs. h 1 

1 un.i r 

1 tioii nr destriK tioii of a inluable security 








Of II..., 

fs «»««/ hfi* 


•r i 


..ti, 


FniuhiU ut reiiior.il nr toiieoalnieiit of pro- 

1 \..t 

tv 

It 

\ 

c 

3 » r« t 1 

■ T t II 


1 


1 





fcre.htois. 

i 












j 11} nhat 
Court triable. 

I S P.M M I 


.\iiy M 
S r M M I \i. 



i' P M M I 1-. 


s P \1 M i !• 

P M M l.L' 
S' P M M t 1* 

'i V M M I -J 
'i V \| M I 

P M M. I ” 



( iu ) 


soiii:i>ui.E 11 .— 

Abbroviation— oxplainod on pago 1. 

OlHfTLlt XVII, — Ok>»NC»h U.tIN-T I’HUlTHTI — Could. 
Ilf Ffiiuduten' Ueed^ and Du'jnnilion of Proj'ertfj ~Conld 


> I 


J22 


423 


4J4 


2 


Offc'iiCP. 


s 

4 1 

1 = ' 

U 1 

; 7 1 

8 

a 

H 

o 

si 

I 1^1 

c 1 

5 s 

0 b j 

' O'c i 

1 

Funlshmcnt under 
the Indian Penal , 
Code. 

Hj wlut 
Court triable 


Fraudulently pioventinK fiom beii»(f made 
arnilable for liis creditoia u debt or demand 
due to the offender 

Frjiudulent CTOcutiou of deed of Iramfer 
containing a false statement of considem. 
tion 

Fraudulent lemoval or concealment of 
property, ol himself, or nay otlier jicrson, 
or assisting in the doing there of, or dislion. 
estly releasing anr demand o» claim to 
. s\ liu'U he IS onUtlcd. 


Xot 


Xot 


Not 


W 

w. 

w 


n I 0 ' 2 yrs K I or F. B V M. J( I ■ 

I 

!l. j N. C. j 2 jr*. F I nr 1*. « ll’--'' ^ * ' 
n j X C. j 2\t*. K. r. nr F. 15 T. ' 


12G 


427 


42tl 


430 I 

431 I 

1 

432 I 
4.33 

4.51 

115 

IlG 
5 57 


Of Miftfiii'l- 


iMisclucf 


JliBoliief, iiiid therob; causing d.amage to 
the amount of GO rupees or upiraiJs 
Mischief by killing, poi-oning, maiming or 
rendering useless any animal of the value 
of 10 rupees or upwaids 
Mischief by killing, poisoning maiming oi 
rendering usolcss any clopbaot, eamel, horse, 
etc , « batever may be its value, or any other 


travelling oi conveying property 
Mischief bi causing inundation oi obstruc- 
tion to public drainage, aitended with 
damage 

Mischief by dcstroj mg or moving or render- 
ing less nseful a Iight-bouse oi scn-niark, 
or by exhibiting f.also lights 
Mischief by destroying or moiiiig, etc , n 
land-mark hxed by public .lutbonty 
Mioehief bj hro or explosn e substance nith 
intent to laii-c daningc to amount of 100 
. lupecs or u]i\>iiid3, ur, in case ot agiicol- 
tiirnl produce, 10 rupei s m upnnids 
M ixchicf by til c or cxplo*.ii e sulislancc n itli 
intent to destioT n lion«p, etc 
Mi«cliief with intent to destroy ur make 
iin« ife n decked \< sinl m n >c<>8cl of 20 tons 
burckii 


Not ' 


11 ^ 

1 C 
' when 
jiri 
vate 
peiBoii 

1 3 I110S il I. U1 1-. B, 

.\iij M 


i 


jured 

1 

1> M. M 3 • 

Not 

w 1 

13 i 

Do 

, 2 )I8 E 1 or r. B 

Cog 

w 

B i 

X C, 

1 2 J r«. E I or F B 

PM >r 3 • 

Cog 

n: 1 

13 

X C 

5 yr- K 1 m F. It 

s p M ■ 

i 

Cog , 

«• j 

C 

N 0 

, G yrB K I. or 1'. B 

s IMI 'f'' 

Cog. ^ 

vr 

1 

3 

1 

N C 

1 1 1 s. K I or r 15 

s r.M 

Cog . 

w 1 

I* i 

1 

-V 0 1 

Gji-. i; I m r 15 

S 1’ M Jl ’■ 

1 Cog 

w 

i ' 

-N C 

7yi». E I orF 15 


1 Xot 

\v 

1 

N C 

1 J'. ]l. 

p M M i - 

! Cog 

IV. , 

1 li 

X C 

17 51 “ K, I and F. , 

S l‘M 

1 Cog 

w 

X 15 

X. C 

T. Life or lOjis. D i 

b 





1 and F. i 


1 Cog 

w. 

j X. IS 

1 X c. 

L ! 

lOirs. K I. iiiul r. j 
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SCHKHL’I.K 11.— Coflf./ 
AbbroviationB— explained on pngo 1. 


CllM'TkU XVll - taUNST rRUl'tUTV — Cunhl 

Hf — eunt^. 


1 

2 

1 ’ 1 

4 

= 

1 “ 

1 

8 


(Iffcncc 

‘E5^ 

O * : 

1 

B O C 
11^ 

P 

j 

£ e 

[ 

Pimisbmcut under i 
1 the Indian Penal i 
1 Code 1 

By wliat 
Coiil-t triable 

43S 

' TIic mischief described in tlic last soclion 
when coniiiiitted be flic or any explosive 
substance. 

Cog 

i 

K„| 

!nc 

T Life or 10 irs K 

1 and P 

s 

4.19 

‘ Banning ecssel ashore with intent to com- 
mit theft, etc 

Cleg 

W 

N B 

X c 1 

10 yr- Y. 

f anil P 

s 

440 

Mischief committed after preparation made 
for causing death, or hurt, etc. 

OJ t'H 

Cog 

iiitiiii! 

W 1 
Treifi" 

N.,| 

lx C 1 

7 J rs L 1 

mid r 

S P M M.l 


1-17 Criiuinil tiospas^ Co^' 

44^ Housc-trctpais , C<>h* 

i4'J House trespass in order t'l tlic comniisvion Co;; 

I of an olTcnee puniahablo witli detitlt 
470 I Hoasc-trctpfl*s in order to tlic commission Coi; 

' of an o&cnce punishable nith transportation 
I for life 

4‘>1 I Uoasc>trcspa<iS in order tu the commission Coi; 

I of an offence punishable with imprisonment 
' tf the offence is theft Co? i 

472 I llonso trespass, haring made preparation Co? 

I for causing hurt, nisanlt, etc | 

4*73 I Lurking hotise-trcspa«« or house breaking (?<■? 

4 >4 Lurking house trespass or house-breaking Cog 
in order to the commission of an offence 
punishable with imprisoilinent ^ 

If the offence IS tlicft Cog 

4-'5 Lurking honsc trespass oi lioiise bieakinit Cog 
after preparation made for causing liuit i 
assault, etc 

476 Lurking hou>e trespass or house-breaking Cog 
bv night 

477 I Lurking liou«c trespass oi house-breaking Cog 
I b\ night m order to the commission of mi 

offence punish ilile svitli imprisonment 
If the offence is theft Cog 

l>S I Lurking liousc-ti rsp.iss m Iiousc bieaking Cog 
' h.' night after preparation made for causing 
hurt, etc 

4-i'4 ' {inoToiis hurt caused nliiUt committing Cog 
lurkms house-trespass or liousc-hrcaking 
400 ' Death or grievous hurt caused liv one of C«nr 
several persons jointly concerned in liou«e 
breaking by nigbt. etc i 

461 \ Disbnnesth breaking opcti or mifaslMnng Cwg 
line closed receptacle coiitaiiunsr or suj>i*o«cJ | 

to contain propertj ! 

*'>2 I Heing ciitructed « itb aiij clo'cd reccj'tacle C«nr 
I <.iiitaimi,gorvuppovedte‘cc>iifim nnv pro 
J p''rH.nnd f^i.^ilenm P1»ening the same \ 


S 

W 

w 

\v 

w 

\v 

w 

w 

tv 

U' 

\\ 

w 

w 

t\ 

w 

w 

w 

\v 

tt 


B , C :i nios K I or H- SiX) 

I I K B 

B C ' 1 vr K 1 or 1{» 1000 

, I ^ ^ 

I K B N C T Life or 10 \i* It 
I I nnd r 

N B N C ^ 10 yrs K 1 anil I’ 


tnv M 
Anr M 
S 
fi 


B N C 2\iS B I .ind 1 ^ Ans .M 

N B K C 7vr>. h. 1 and 1' ,81’ M JI 1 2 

N* B I N C 7 \ rs L 1 and }' S V \f M l •> 

X B X 0 2 yrs L I and K P M M j j 

K B X C 3 yrs K I and h S P M M i « 


N B X C 10 srn f I and P S I' M M i » 

X B X C 10 1 r- K I and K 8 P M >1 | 


X B .V t .t \ rs L I and K S P tf >1 j o 

X B \ C I 7 » i« f 1 and I' S P SI X 1 « 


X B X C U M- K I and > S P SI Sf 1 L> 

I V It X C 11 irs I I an-1 h S 1M[ SI J 


N B X C T l.ifi OI |ycr> K S 

I and P 

N It X C T Lif. or Ri in* K •« 


B X C 2 \«- 1 I -M V t! P M M 1 2 
i: \ C -t \r« h 1 or 1 it P SI \I 1 2 




( 
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sciiEDTJu: 11 

Abbroyiations— explained on page 1. 



ClUI-TlK XVIJI -~0n> MI' ItlllTIM. 1 

ro Uiin 

LWSNT' 

\\n r 

<> Tail' 

1 Id! I’l orn’Ti Muik' 


' ! 

2 

i 

i 


C • 

7 

8 

Recticin 

1 Offence 

1 

1 c 
U 

i.L 

5|o5 


S ’°- 

S’i: 

cl's 

’ i 

Punishment Under 
tlie Indian Ih nat 
Code. 

1 

By wliat 
Court Irisbli’ 

4Gj 

i Koigcii 

1 

' Not 

\Y 

1 It 

! V C 

2 yrs. E. I or F. 11. 

P M Ml 

4fiG 

1 Forger} of .a rctoid of a Court of Justice 

Not 

IV 

i N. n. 

1 N. C 

7 yr« 11 I and F 

s 


01 of a ttegister oi Bnth', etc . kept !»} a 

t 

i 


1 




1 public servant 



1 




40” 

Forgerv of a i.iUiablo scciint}. will or 

' Not 

. " 

N It 

j X 0. 

T. life or 10 irs V. 

s 


nuthontr to make or trjnxfci am xalimble 





I uiid F. 



security, or to leceive nnv money, etc 




j 




\Vlien the valuable sociiritx is a priimissorj 

Cog 

w 

1 X It. 

i \ c 

T. life or 1(1 } r« K | 



noie of the (ioieinment of India 





1 and F. 1 


lOh 

1 Forgeiy foi the puiposc ul cheating 

Not 

tv 

1 N. It 

j.N C 

7 yrs K- I. and F. i 

'S P. M. M 1 

4(511 

1 orgerx foi the puiposc of harming the 

Not 

1 'V 

i: 

\* C 

• Ijr'TE. I tiul F 

S P. il M 1 


KlHitation ol .iHT jieison. oi kiiwintt llint 
jt IS Jjkeh to Jve used toe that puij>ose 
I r^iu" a« {{cnuiiio a forv'cd clocamcnt wltitt* 
I i<. known to lie foised 


Wlioii tlic foifrcil doemnent 5« a )>ic>mi«'Oi\ 
notp 0? tUe (io>eTnTa&Bt ol IntltA 
Making or cmintorfeiting .t se il, )>lnti-, do . 
witli intent to commit a forifiny piiniyli*il>le 
iindei section -1G7 of the Indian renal Cixle 
nr po«'‘es«ini' ivitli bkr intent any siicU seal, 
plate, etc , knoiiiii!' the 'ime to l.e counter- 
felt 

Making 01 cinuiterfeiting a sea), plati* tte . 
with intent to commit a foigeiy pnnisimble 
otherwise thin under leetion 467 of the 
Indian renal Code, or pu»se-**ins with like 
intent any guth seal, ptato, etc , kinmliig 
the same to be coonteiftit 
Having possession of a document knoiuiig 
it to be forged, with intent to nsc it os 
penninc , if the document is out* of the 
description mentioned in siction 400 of the 
Indian Penal Code 

j If the doLiiiiient is one of the (Irsciiption 
I incntioiied in section 107 of the Indian 
renal Code 

I Counteifcitiiig a deuce oi mark used foi 
I autlieiiticating documents described in iicC' 
, tion_ 407 of tiie Indian Penal Code, or p'r« 

1 segsiiig counteifeit marked inatoiaal 

Cuunteifiitiiig n deiice of mark nsi d for 
. antlionticiiting docuiiunts other than tlioso 
1 dtsenUd in section 107 of the Indian Pciial 
Coili , or j'D«'is®iiig counterfeit m.irkcil 
liiatcn'ii I 

rmudiilcntlj- de‘troi mg or iltfdcing, or at- 
tempting to doi-trov or dcfiict. III •Merrtin;; 
I II will, etc. 


I II 


i 

I J’liiiisliment for for- I Same Ce“ft 
I eery of such diitii- as tint hJ 
, nienr h'hJcli . the 

, jfo^cryi» tri- 


able 


N C I 
N C I 


1)0 


T. lifoiir7>i« KI. 
und F. 


\ 0 I 7 ji'i K l-aml J' 


X c 

X 0 

X c I 7 vra K. I and 1 


' Xol 


w ( X 11 1 X c 


I 


7 Ml. i;-i 

Tjr. i: 1. 



{ iS ) 


IS3 I 
4S4 

4S-> 

4!^G 

457 

458 
480 


4sgA I 
489B I 
4spo| 
4S0D 


400 

401 

40» 


vCIIKhl'I.K n 
Abbroviations— oxplnlnodon pngo 1, 

ClHI'TM; Will I U M ) ■> M ■ <TI\|. TI> n<*< I 'll NT- \M> To Tit \l>l Ol' 
•It* T.ii U >»«'/ /’ /»/ 


OUpncf. 



Using B I.xlso ImAo or proporky nmiV. \\U\> 
intent to dcceno nr inpire nny pcrjoti 
Counterfeiting ft trntlc nr proiierty tnnrS^ X»l 
iiictl livnnotlmr, "itli intent to er>u«n thmago 
or injury. 

Counterfeiting n property mark nsoil by a Not 
public seivniit, or nny mark n«o«n»\ Imn 
to denote the roaniif.ictnre, fimlitj, etc. 
of any property . 

Kmudulcntly making oi ImTing po^semion X"t 
of any die, plate or other instrument for 
coanterfeiting nny pnblie or pnnte pro. 
pcrly or iradc.mnrk. 

Knoninglj rolling poods markcl with n Xol. 
counterfeit property or trade mark 
Frandulcntlj making a false mark upon I Xot 
nny pnekape or receptacle contniniog poods i 
with intent to cause it to bo believed that ' 
it contnms poo<ls nlncli it does not contain, 
i etc 

■Slakiiip use of any such false mark Not 

noinOTinp, destroying or defacing any pro* Not 
perty-mark nitli intent to can-e injury 


W j 11 

W < IS 


•5 ( It 

S Ik 


< It 

v IS 


II ' 

Oi ' 

!\ c 
[x r 

ixc 

' X c 


X 0 

x c 


V r 
X c 




Counterfeiting cuireney notes oi lunk Cog I \V 
notes I 

Using as genuine foiled nr counterfeit Cog j W 
currency.notcs or bank-notes I 

Possession of forged or counterfeit cour Cog \V 
rcncy.notcs or bank-note* I . 

Making or possessing instruments or mate- I Cog U' 
lials for foiling or counterfeiting curronej | 

notes or bank-notes ' 


X II X c 

N II \ C 

U. -V C 

I S R \ C 


Oiurmi XIX— CaiMiNsi m Contri'T* oi 


Being bound by contract to render per- Not S 
snnal servico daring a voyage or joumci 
or to convey or gnard any property or per 
son and voluntanlv omitting to do so 
Being bound to attend on or supply the Not S 
wants of a person who is helpless from 
youth, unsoundness of mind or disease, and 
voluntarily omitting to do so 
Being bound by contract to render personal Not | 8 

service for a certain period at a distant place 
to which the employe is conveyed at the 
expense of the employer, and voluntarily 
deserting the service or refusing to perforin | 

the dntv. I 


ii 


II 


D 


C 


C 


C 


■ Mill. — c-,i.i 


8 


I’linisiiment tinder By what 
the Inilnii Penal Coiiit triable. 
Code 


1 3 1- V. 1 nr r B |p M H 1 2 

2 yi« h 1 III r It |P M- M 1 2 


.1 jis i: 1 mill y “1 r M M,l. 

3 ir« V I 01 r n Is p M M 1. 


Ill K I or I’ B PM M 12 
3 VI* i: I (II I’ It S p \r M.l 2 


d vr« i: I OI V B S V M M 1 2 
1 vr i: 1 Ol F R P M-tl 1 2 


T life 01 10 yrs i; | S 
I nnd F I 

T life or 10 vr* K 8 

I and F 

7 ' rs K I or F B. .S 

TlifeorlOir* h j R 
[ -and r I 


Rir\ II > 

1 mo K 1 B* inOO IP M tl. 1 2 
F Tt 


3 mos F. I orRs200 P, M • M 1 2 
P B 


1 mo. E 1 or fine of |p M M 1.2. 
doable the expense ' 
inenrred. or both 
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<cni:niJLK ii —Conhi. 


Abbreviation— explained on pago l. 



CiunriH XX. — 

nil VTIM. TO 

M VltHI 

M.l 


,1 . 1 

: “ 1 

4 

I s 

f) 

1 ? 

1 

1 


s 1 

a i 



1 


1 

Oftt-nco 

-X 1 

Is 

FP, 


Is 

1 I’liiiishmont under 

I the Indian Pcniil 
[ Code. 

1 By what 
jConrl triilili 



O j 

f X 1 


1 



-)')T 

A man by deceit causin'’ n nomnn not law. 
fulh mained to him to bcliCTC that she is 
lawtullj maniert tn him and to cohabit 
with him in that belief. 

Xot 

' W 

1 

' N n 

1 

.V C. 

1 

10 vrs K. I. and F. 

S 

404 

Jlairyinp a^aiii dtirin" the life timeofa 
husband or wife 

-Vot , 

; 

1 

j..c 

7 J rs, K. I and F. 

s 

4ft> ' 

Rnme offence with c'^ncealment of the for- ' 

Not 

W 

JN H 

N C 

10 vrs K 1 and F. 


mcr marriaf'e from the person with whom 








•.uhsotiuent marriage is contracted 







40(i 

A per'on with fraudnlent intention going 

Not 

I w 

N « 


7 V r«. b 1 and K. 



thiough the ceremony of being married, 
knowing that he is not thereby lawfully 




j N 0 




m lined 






B P.M '[ I 

407 

Adultery i 

Not 

W i 

B 

1 C 

1 .’5 yrs. E. I. or F. B 

40<j ' 

Fnticing or taking away or detaining with 1 
a criminal intent a married woman 

Not 

\T 

B 

C. 

2yrs, E I. or F. 11. 



ClIlpTPH 

X\I —Dpi IV 

IVTIOS. 




000 , 

Defamation 

1 •'’’ot 1 

1 

< B . 

1 c 1 

2 yrs S. I. or F. B 1 

S P.M M 1 

'01 , 

Printing or engraving matter knowing it 
to be defamatory 

Not 

w , 

1 “■ 

1 c 1 

2 V rs 8 I. or F. B 

S P.M. MI 

503 I 

1 

Sale of printed or engraved substance eon 
taming defamatory matter, knowing it to 
contain such matter, 

' Not , 

1 


1 “ 

' c ' 
1 

j 2 yrs, S I. or F. B. 



OlflPTFP XXII.— Crimivai 

iNTIVinAtlON, 

I\«CIT wn AsNov ISO. 


501 

Insult intended to piovoke a brcnch of the 

1 Not 

tv 

B 

c 

2 yrs E I. or F. B 

Any ’I 

50.' 

False statement, rumour, etc , circulated 

Not 

\v 

N. B 

N C 

2 yi s K I or F B 

P. M ' 


with intent to cause mutiny or offence 
apain't the public peace 





rjt.i:;! 


•>00 

Criminal intimidation. 

Not. 1 


If. 

0 

2 vrs U. r or F. B. 


If threat be to cause death or grievous 
hurt, etc 


w 


' N C. 

7 yrs K I or F. B. ! 

3 P.M M '• 

••07 

Criminal intimidation by anonymons com- 

Not. . 

\Y 

B 

N C 

S yrs E, 1 m addi. f 


TiiQnication or haring taken precaution to 

i 




tiou to the punish- 



conceal whence the threat comes. 





ment under above 

\ M • M 1 ' 

'i0'« 

Act caused by inducing a person to belicTO 
that ho will rendered on object of Ilivine 

1 displeasure. 

Not 

\Y 1 

' B 

N. C 

1 yr. E. I. or F. B J 


p M . M. 1 


I Uttering anj word or making any gesture 

1 intended to insult the modesty of A woman, 

Not i 

W \ 

! » 

N. C 

1 yr. T. or F. U. 



1 etc. 






Anj M 

510 

.appearing in a public place, etc, in a state 

Not, 


! n. 




1 of intoxication, and cansing annoyance to 


vr j 



F.B. 




fttiv person. 











{ ) 


RGHKnuLT: II.— roiiM 

Abbreviations— ozplaipod on page 1. 


ClKl’TFR XXIIr.— ATTrVPT^ TO TOMMIT OfPPNCE*. 



2 

a 

4 1 

1 

1 

7 

8 


Offence. 

ll 

6 


Bailable or 
Not. 

Compound. 
oblo or Not. 

Punislimcnt under l 
tho Indian Penal 

Code. j 

By what 
Conrt triable. 


Attempting to commit offenc''" ^ 
punishable mth tmnsporlati 
or imprisonment, and in sc 
attempt doing any act towai 
the commission of the offenc 



1.. •• 

L 

Transportation or I 
imprisonment not ex* '' 
ceeding half of the 
longest term, and of 
any description, pro- 
vided for the offence, 
or fine, or both. 



without 1 
warrant 
or not 1 

«»aai liKil. 

nariiy I 

issue. 

ui mil. 1 


by which the 
offence at. 
tempted is 
triable. 


OfrFN(£« A<;*|N«T OTHPt 


If pusishable with death, 

Cog. 

W. 

N. B 

N.C. 


transportation or imprisonment 
for 7 years or npwaros 



N C. 



If punishable with imprison. 

Cog. 

W 

N B. 


ment for 3 years and npwards, 


Cscept in 



but less than 7. 



cases un* 
dertbe In 
dian Arms 
Act, 1878, 

section 19 
which 
■hall be 
bailable 



If punishable with imprison. 

Not. 





ment for I year and upwards, 
but less than 3 years. 


8 

C 

N.C 


If punishable with imprison- 

Not 

S 

n • 

N.C 


ment for less than 1 year, or 
with fine only 







RCnEDPDE in. 


(See teeti<m 36J 

OupnARt VoWTRA 07 pROTlNrUl. Maoi'stratkv 


/. Ordmnry Poirerp of a Magiilrate of Tfcjnl Clit*> 


U) To arrpst or direct the arrest of, aod to coninil 
*0 custody, a penon committing an offence in bis 
presence, R. (U. 

t2) To arrest, or direct tbe arrest in bi» presence of, 
an offender, S. M 


fj) To endorse a rrarrant, or to order the reraoral of 
as accused person arrested under a srarrant, 
8a 83, 84 and b6. 

*{4} To issue proclamations in cases judiciaiiy before 
bim, 8> 67. 



( 2fi ) 


POIIEDULE III— CobR 


(5) To fittacli and ‘•ell I'lnperty la fa«cH jndicialtj- 

before liim. S 8S. 

(6) To restore nttnclieil property, section 8JI 

(7) To require search to bo made for letters and tolc- 
fjrams, section 

(S) To issue search-warrant, section 5t6 

("i) To eni.lor‘'o a seirch-wanant anil order delivery 
of things found, S 9*1 

(10) To command unlawful assemble to disperse, sec- 
tion I2T 

(11) To use civil force to disperse unlawful assemblj, 
section 128 

(12) To require military force to be nsed to ilisper»e 
unlawful assembly, section 130 

(13) To record statements or confessions during n 
poliee.inve«tigation, section 1G4. 

(14) To authorise detention of a person dnring a police- 
mvestigation, section 1C7. 

(15) To detain an offender found in conrt, section 331. 

(1C) To take cognisance of offence, although committed 

by European British subject, and to issue process 
returnable before a Magistrate having jnrisdiction, 
section 443 

(i") Tenppiy to District, Mngis^rntn^nwocco'ro'mivsion 
for examination of n Itnesa, section 306 (2) 

(18) To recover forfeited bond for appearance before 
Magistrate's Court, section 514 

(19) To make order ns to disposal of property, section 
517 

(20) To sol! penshoble property of n suspected clnrac- 
ter, section 533. 

ll^Onhnary roaers o/ n Me^i^trote oj the Serond Class 

(1) The ordinary powers of a Magistrate of a third 
class 

(2) To order tlio police to investigate an offence in 
cases in which the hlagistrate has jurisdiction to 
tiy or commit for trial, section 155. 

(3) To postpone issue of process, section 202 

(4) To order destruction of libellous and other matter, 
section 621 

III — Ordiiiari/ Paiirrs e/ a Hagistrate of the First Clas«. 

(1) The ordinary powers of n Magistrate of the 
second class 

(2) To issue search-warrant otherwise than in course 
of an inquiry, section 9S. 

(3) To issue search-warrant for discovery of persons ' 
wrongfully confined, section 100. 

(4) To require security to keep the pC'ice, section lOY. 

(5) To require seenrit.v for good bchavionr, section 109. 

(6) To discharge sureties, section 126. 

(7) To make orders, etc , in possession casc% sections 
145, 146 nnd 147 

(8) To commit for trial, section 206 

(a) To stop proceedings when no complaint, section 


(3) I- ...... 

(1) ' 

(3) ' 

(ti) To iiiflke orders under section 144 
(7) To depute Subordinate JIngt«trate to make local 
inquiry, section 14S. 

(S) To order police investigation into cogniiable ciw, 
section 156 

(9) To receive report of police-othcer nnil pis’ erier, 
sectiou 173. 

(10) To bold inquest, section 174 

(11) To issue process for person within local junslr 
tion who has committed an offence outiule tli' 
local jurisdiction, section IhC. 

(12) To entertain complaints, section 190, 

(13) To receive policc-rcports, section 190 

(14) To entertain cases without complaint, section !<« 

(15) To transfer cases to a Siiberdiuate Jiagistnte, 

section 192. i , , 

(16) To pass sentence on proceedings reconled or s 
Subordinate Magistrate, section 346 

(17) To forward record of mfenor Court to Didnet 

(If) ' ■ b». 

(If) '» 

(20) To oiie, relcsed coo-iol- lo notviy wlidencii 
section 553 

r_OrHinary feiocrs of a V<»tnct Hagiitrete. 

(1) The erdinaty powers of ft Sub-divistonal 

(2) To require delivery of letters, tolegro ’ 

section 95 .... 

(3) To issue search-warrants for documents in 

of postal or telegraph authority, d 

(4) To require security for good behaviour m 

<3) " 

(C) 

(7) 

(‘‘> 


acc «' 

}3P 


( 11 ) ■ 
( 12 ) 

(13) 

(14) 

(15) 

(16) 


Magistrates of the second and third C**' ' 
section 407 


(10) To make orders of tnnintenance, sections 48R and 
4fiq 

(11) To take eviilenee on commission, section 603. 

(12) To recover penalty on forfeited bond, section 614. 

(13) To make order ns to first offenders, section 5G2 

ir.— flrdiiKiry Poiiers e/ ti Sab dii isnwiol Magtsfrole 

(1) The ordinary powers of Magistrate of the first elass 
(i) To din et warrants to hndliolders, section 78, 


OSftMtOf ' 


rupees fine, or both, section 44G 

(17) To appoint person to be pnbbc pros 

particular case, section 493 (2.)- , . ,»itne“> 

(18) To issno commission for examination 

sections 503, 506. ^ onder 

(19) To hear appeals from or revise orders pa^'^* 

sections 614, 615. jcflie" 

(30) To compel restoration of abducted feni'**''’ 

652. 
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SCIIKDULK IV. 


AIll'lTlo^^L ro«iRs «mi 


U\ TiiK Local 
G o\fR\MENT. 


roWKUS WITH 
WHICH A MAGIS. 
TRATE OF THE 
FIRST CLASS MAY 
RE INVESTED. 


Hk Tilt Df«r«KT 
M\li»tratl 


TOWERS WITH 
WHICH A MAOrS- 
TR.^TE OF the 
SECOND CLASS 
MAY BE INVES- 
TED 


towers with 

'VlllCH A JIAGIS- 
Tn.VTE OF THE 
IHIRD CLASS ■ 

tm) 


.„pO"'ERs WITH ' 
A SUBIH I 

TUATE At \Y HE I 
’•^'ESTED 


(See rection* 37 nnil 3S J 


WIIKII PKOAIMIAL M\tilsT«tTL'» V»\ BF INVL'TFK. 


( 2 ) 

(3) 

w 

p) 

( 6 ) 

(7) 

( 8 ) 
(9) 

( 10 ) 

(U) 

( 12 ) 

(13) 

(14) 

( 15 ) 
( 1 ) 
(2) 

(3) 

( 4 ) 

(5) 

h 


) To re<|uiro security for good bcImTiour 
section lOS . 


To issue process for person mtliin local jurisdiction nho has com* 
milled an offence outside the local, jurisdiction section ISC : 

To take cognizance ' " ' — 

To take cognizance 

To lake eognizanc • 

To try summarily, 

To hear appeals from convictions by Magistrates of the second 
and third classes, section 407 . 

To sell property allegnl or siispecteel to haro been stolen, etc , 
section 52 ( 

To order released convicts to notify residence, section 605 • 
To try eases under section ISl.V of the Indian penal Code* 
To make orders prohibiting repetitions of nnisnnecs, section 143 
To make orders under section 1(1 
To hold inquests, section 174: 

To take cognizance of offences upon complaint, section 160, 
To take cognizance of offences upon police reports, section lOO. 
To transfer eases, section 192 


(2) To make orders prohibiting repetitious of nuisances 8. 143 
hi To make orders under 8. 144 

(4) To hold inquests, 8 174 

(5) To take cognizance of offences ujion complaint, S. 100 

(6) To take cognizance of offences upon police reports, 8. HO 

(7) To take cognizance of offences without complaint 8 190 
18) To commit for trial, S 206 

(9) To make orders as to first offenders, S 662 

(1) To make ordera prohduting tcpclilvons of nuisances, S. 143. 

(2) To make orders under S 144 
p) To hold ini|uests. 8. 174 

(4) To take eognizance of offences upuu complaint, S HO 

! 5) To take cognizance of offences upon police-reports, S lliO 
I) To make orders prohibiting repetitions of nuisance*, S 143 
(2) To make orders under S 144 
(3) To hold inquests, 8 174 

(4) To take cognizance of offences u)ion lompliiiit, 8 HO 
(5) To lake cognizanco of offences upon polite reports, 6 HO 

5 6) To commit for Inal, 8 20G. 

1) To make orders prohibiting repetitions ol nuisances, 8 143 
(2) To make orders under 8 141 
id) To hold ini|ueEt8, S 174 

(4) To take cognizance of offences upon complaint, S. HO. 
(5) To take cognizance of offences upon police-reports, b HO 


Tu cull fur retunU, 8. 443 


* The n orils mill figures “(1) Power to p.i<s sentences of whipping, serlion 32” were repealed L\ the IVJiipping 
Vc\. UW (IV ot IW) (icncral .Acts. Yol. VI, Appcndis. 
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SCHEDULE V, 


fSee Mv/icMt SjJ.J 

FORMS. 


T.~SfM'[o\s TO Acccsri> Person. 
fSee section 63.J 

To of 

Whereas your attendance is necessary to answer to 
a charge of (state shoitly the offence rfiargcil), yon arc 
hereby required to appear in person (or by pleader, as'the 
ense ma;/ he) before the (Mngisfiafe) of , on tlio 
day of . Herein fail not. 

Dated tins day of 18 . 

(Seal.) (Si^Hntuir.) 

II. — Warbam ok AnBFaT 

(See section 75 ) 

To (name and designation of the peison or jterson* tcho 
u or are to execute the tinrrnnt.J Whereas of 
stands charged with the offence of (state the offence). 
you are hereby directed to arrest the sal<l , and to 
produce him before me Herein fail not 
Dated this day of 18 . 

(Seal ) (Si^ntfturc) 


IV. — PKOCH'IVTIDS REQL1RI^C THE ArPB ^Bi^CE OK A 
PEBSOV ACtrsLH. 

(Sec section- 57) 

Whereas complaint has been made before me tint 
(HArnc, df'cripfion and address) has committed for is sas 
pected to hare committed) the offence of panishaW* 
under section of the Indian Penal Code, sad it 

has been returned to a warrant of arrest thcreopon 
issued that the said (name) can not be found, 
whereas it has been shown to my satisfaction that tie 
said (natnr) has absconded (or is concealing himself to 
aroid the scrrice of the said warrant) : 

Proclamation is hereby made that tlic said _ afl'l 
of IS required to appear at (placr) before thi’ 

Court (or before mo) to answer the said complaint [<* 


» day of 

] 


Dated this 
(Seal) 

day of 

18 

(Signature) 


V.— PbOiLA'ISTION BEQUBINC iTTENPANCt Ot i 

WITNr*-. 


(See section 70 ) 

This iturrauf may fee endorsed as follme* — 

If the laid shall give bail himself in the sum of 
, with one surety in the sum of (or two sureties 
each in the sum of ) to attend before me on the 
day of and to continue so to attend ontil otherwise 
directed by me, ho may be released 
Dated this day of IS 

(5<!/n<i(i<>e ) 

111 — DoMJ SM) hail.romj utkr skre«t 
UNDER A WAFBlNT 

(Sec jrefion 8G.) 

I (noine), of , being brought before tho District 
Magistrate of (or aa the case may le) under a warmnt 
issued to compel my appearance to answer to the charge 
of , do hereby bind myself to attend in the Court 
of on the day of next, to answer to the said 
charge, and to continue so to attend until othemise 
directed by the Court , and, in case of my mabing default 
herein, I bind myself to forfeit, to Her Majesty the 
Queen, Empress of India, the sum of rupees 
Dated this day 18 . 

(Siync/ure.) 

I do hereby dcctarclmyself surety for tbe aborenained 
of that he shall attend before in the Court of 

^ on tlio^^ ^ ^ day of nextj to answer to tho 


sum of rupees 

Dated this day of 18 

(Si^notuic) 


(See eeelion 87.) 

Wliorcas complaint has been made before me tlis| 
(name, description anil addre*$) has committed (or i 
suspected to hare committed) tbe offence of 
the offence eonetsehj) and a warrant has been »soea 
compel the attendance of (name desenptien oR® 
of the ui(ne>s) before this Court to bo examined touMi f 
tbe matter of tbe said complaint , and wberew 
been returned to the said warrant that tho said ^ 
witneeo) cannot be sorred and it has been shown 
my satisfaction that lie has absconded (or is conccaliog 
himself to a\o>d tho Berrice of tbe said warrant) : . . 

Proclamation is hereby made that the said (ly’R'ri 
required to appear at (place) before the Court of , 
the* day of next at o’clock to be exanu® 
touching the offence complained of. 

Dated this day of 18 . 

(Seal ) (SignatiiisJ 

VI. — OkHER ok ATTAIHMENT TO COSIKKU THE 
OK A UITNB--. 

(See 'ecfion 88.) 


To the Pohcc'officcr in charge of the I’olice'Sl^^® 
at 

Whereas a warrant has been duly issued to 
the attendance of (name, description and 
testify concerning a complaint ponding 
Court, and it has been returned to the 
that it cannot bo served , and whereas it 
shnwn to my satisfaction that be has Aid 

IS concealing Intnself to avoid the service of ,„ij. 

I warrant ) . and thereupon a Proclamation wa* ^ 
issued and published requiring the said to 
and give evidence nt the time and place men 
therein, and lie has failed to appear: 
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Tins is tn iiiitliori/c anil ri<iiiirc you to attach by 
Fcizuro the niONcnblc j’roperty bclon^ng to tlio saul 
to the \alnc Ilf nijiocs wliich you may find within 
the District of and to hold the said property under 
attachment pending the further order of this Court, 
nod to return this warrant with an endoraoment certi. 
fying the manner of its execution. 

Dated this day of 18 . 

(Seal.) (Signature) 

osncR or sttiiument to co'irtt Tin 
nr \ riH'ON tctf-tiu 

(See rcetion 88 J 

To (n'line and designation af the pemon oi pir^at 
iclio IS or are to erceufe the icarrant), 

tVhcrcaa complaint iias been made before me that 
(name dc«cription nnd oAlrcss ) has committed (or is 
suapeeted to hare committed) the offence of pimisli 
able under section of the Indian Penal Code, and it 
has been returned to a warrant of arrest thcreupo'i 
issued that the said (name) can not be found . and 
whereas it has been shown to my satisfaction that the 
said (flame) has absconded (or is conecaliug himself to 
avoid the terricc of the said warrant), aud thcreu]>on 
a Proclamation was duly issued and published rcQuinoi; 
the said to appear to answer the said charge within 
days; and whereas the said is possessed of tho 
following property other than land pajmg revenue to 
(lovcmment in the village (or town) of in the District 
of sir, , and an order has been made for the 
attachment thereof 

You arc hereby rci|uired to attach the said property 
by leisure, and to hold the same under ottacbment pend* 
ing tho further order of this Court, and to return this 
warraat with an endorsement certifying the maoDcr 
of its execution • 

Dated tins day of IS 

(Srni) (Signntuie ) 

ORUCR llTllimiZlNo IN 4TTII llMfNT B> THI l» P( TS 
lOMMli'-IOMK ten LFI TOR 

(See nethoii S8J 

To tho Deputy Commissioner oMhcJDistrict of 
lYIiercas complaint has been made before me (noint. 
lU’scription and aildrcx^ has committed (or is suspected 
to have committed) the offence of punishable under 
section nf the Indian Penal Code, nnd it bas been 
returned to .t warrant of arrest thereupon issiiml that 
the said (natne) cannot be found and whereas it has I 
been show n to my satisfaction that the said {name) has 
oliBconded (or is concealing himself to atoid the service 
of the said warrant ) and thereupon a Proclamation 
Was duly i«sueij and piihhshcd reiiairuig the Slid to 
appear to answer the said charge within days, bathe 
has not appeared . nnd whereas the said is possessed 
of certain land piMng revenue to Oovernment in the 
village (,ir town) of in the District of 

^uu arc herein authonred and re<|Uested to cause 
the said lind to lie ntt.achcd, and tn be held under 
attachment tiding the further order of the Court, and 
to certify without dclav wh.at 'ou ma\ have done in 
pursuance of this orO>'r ' 

Died this (lav of fV 

rsci) 


Vfl — tYlKRIST IS Till, rlnsT INsTINtK Til IlKIM. 

I !■ V niTNhs-. 

(5fe teetion 00) 

To (niiine and doigii'ition of the Pt'iice-ojTiccr or of/icr 
jwnmn Of pergoin it/io i« or ure fo eiecu'e the uarmne). 

IVJicrea* complaint has been made before me that 
of has (or is suspected to have) committed the 
offence of (mcMfion the offence concisehj), and it appears 
liLely that (aame nnd deeenption of icifness) can give 
evidence concerning the said complaint, anil whereas 
t hare good and suiricient reason to believe that he 
will not attend as a witness on the hearing of the said 
complaint unless compelled to do so , 

This is to nutlioruo nnd require you to arrest the said 
(miuie), and on tlie day of to bring him before this 
Court, to be examined touching the offence complained of. 

Given under my hand and the seal of the Court, this 
d.i} of Ih 

(Seal ) (Sir/miline). 

VIII — IVtUKtNT TO rPtKtII tlTHI INFORMtTION 
0( K IHKTICLLAtl OXl.NCK 

(Sea teelion 06) 

To (iiKincr iind ileiignntion oj the I'cilxce^ojfteei or othei 
person o> 2>e>«o»« it ho is or are to ej.cciitothe KnrrAnl) 

Whereas information lias been laid (or complaint lias 
beeu m.idc) before me of tho commission (or suspected 
commission) of the offence cf (msnlion the offence eonei’ 


^ This IS to auihori/o and require ^011 to search for the 
$.»id (the thing *i>ecified ) in the (denrihe Ihe hoiirs or ptnee 
' oi pint tkeieof to uliiih the ■‘coreh n to be eonjnicd) and if 
I foand to produce the same forthwith before this Conrt, 
I returning this warrant, with an endorsement certifying 
I what you bare done under it, immediately upon its 
I execution 

Giicn under my hand and the seal of the Court, this 
day of 18 

(Seal) (Signature) 

fX — WiHUXNT Tt> SLAKI 11 H'l'HTH* Pi 111 01 DtPO'IT. 

(Sri-Kcrh.o, OS) 

To (wame und derignutuin 0 } a Puticc-oflicei aboie the 
'■(int oJ Conihible), 

Whereas information has bee □ laid before me, and on 
due inquiry thereupon had, I have been led to bebevo 
that the (dese< ibrithe Aoiisr or other jilace) is used as a 
place for the deposit (o. sale) of stolen property (or if 
for either of the other pu j>otes ei-//m«»’(l in fAe section slate 
the pitrpoie tn the xcoriLi of the «re/ioa) . 

This is to autliorixe and require you to enter the said 
house (or other piner) with such as'istancc as shall be 
required, and to use, if ncce«*ary, reasonable force for 
that purj'ose, and to Search every part of the said house 
(i»r other pltee, or if the teorch u to br ronfned to a port, 
tl>eetff the j-urt r/rnrty) and to seire and tale possession 
of any projicrfy (or documents or stamp*, or teats, or 
coins, at the cure wwiy hr)— {.lild (t'hn, fl,f re,2ii,rr( 


(SigK'itsir) 
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t/ ) autl also of any Instruments ainl njatciials nlikh 
jou may reasonably bolicre to be I'Cpt for tl>c manufac- 
ture of forged ilocuincnts, or contcrfeit stamp?, or false 
seals VI counterfeit coin (ns the Crae may be) and forth 
with to bring before this Court such of the said things 
as may be taken pobsessioii of, returning this warrant, 
'with an endorsement certifying what ytn base done 
under it, immediately upon its execution 

Given under my hand and seal of the Court, this 
daj of 18 - 

(Scat). (SiijnnfKre), 

X — llOMi TO htEP T!U. I’Fttr. 

(See fcchon J07) 

Wheie.is I (ntinie), inhabitant of (place), have been 
called upon to ctitci into a bond to keep tlio peace, for 
the term of 

I lierby bind myself not to commit a breach of the 
peace, or do any act that may probably occasion a broach 
of the peace, during the said term , and »n case of my 
making default therein, I herby bind myself to forfeit 
to Her JIaiesty the Queen, Empress of India, the sum 
of rupees 

Dated this diy of . 

(Stgnntuic.) 

XI — Bond for Good Cmviiof# 

(Sec sc'ctioiiv lOS, 100 liO ) 

Wliorcas I (iionic), inhabitant of (p/oee), haie been 
called upon to enter into a bond to lio of good behaviour 
to Her Jiajesty the Queen, Empress of India, and to all 


Dated ’ day of IK . 

(Si'jnafxre.) 

(IHicic n bond uUh suicaes «•, io le iteculetl, udd)— Wo 
do licroby declare ourselves sureties foi the above named 


surety ("i sureties) in the xtim of riip'‘es (cacli « 
wore than one)] that you will keep the peace forttii 
term of 

Given under my hand and the sea’ of the Court 
tills day of 18 . 

(Se/if) (Sfjnntiire.) 

XIII. — W.lKKlNT PF CoM'IIT'II'M PS TAItLl-I- tli 
I riMi SeciiiiTy to mep tiii Peuf. 

I (SfC »rcfmn 123 ) 

I To the Superintendent (oi Keeper) of Jail ut 
I Whereas (iifiine and addreis) appeared before me in 
I person (or by his authorised agent) on the day of 
in obcdionco to a summons culling upon Inm to show 
causowhy he should not enter into a bond for rnpees 
with one surety (or a bond with tno sureties, each 
in rupees ), that he, the said (nnrne), "onlil keep 

the peace for the period of months; and whereas 
I an order was then made reijuiring the s&sd (naiiw) to 
I enter into and find sucli security (itale the teewify oedere^ 
teheii it differ^ from that i« tbc unrumon*), and 

he has faded to comply with the said order . 

This is to outhorirc and rt ijulro yon, tlie sa'd Sapenn 

temlent (or Keeper), to receive the said ('mmc) into your 

custody, togcthei with this warrant, and him I'lfciy to 
keep in the said Jail for the and period of (trr’n tj 
impmonment) unless ho shall in t)io meantime [bo law- 
fully ordered to bo released] and to return this warrant 
with an endorsement certifying the manner of its 
execution ,, 

(liven under my li.ind and the seal of Court, this 
day of IS 

(Seal) SipnatN’’*) 

XIV. — WiRRiNT <ir inirMiTuivr.pN Futisb' 

SvtEKin lun (lUOD DblUMOt'll, 

(See ssctiOB 123 ) 

To the Superintendent [o/ Keeper) of the Jail at 



to Her Maicsty the sum of rupees 

Dated this day of 18 

(SipnntiPc) 

Xll. — Sl 5[«P>' lA AVOHMWKA «»> » PROIllBLE 
lUrsVK oy Tilt TyuV. 

(See >ee/i<3(i 114) 

Ti) of • 

Whcrtus it has been made to appear to me by 
credible hilormatioii that (ylatetheiiul>'tanceofthevnfui- 
ifKihow), nnd that j ou are likely to commit a briMch of 
the peace (nr hi which net a breach of the peace will 
probably be occnBioncd), you are hereby roipiircd to 
ntlciid m person (or by a diilj iiiithonrcd agent) at the 
OHice of the Magistrate of on the day of 18 , 

nt ten o’clock in the forenoiin, to show cause why you 
"hnuhl not he rciimrcd to enter into n bond for rupee* 
lir>i( N i-MrclK** fire ic/iiired a,7<?, niid alsu togivo 
'ci.tirilj by the hoiul of one (or two, «* the cane mny be) 


Whereas ciidence of the general character of 
uNii diseiiption) has been adduced before mO and recorn' i 
from which it appears that ho is an habitual robber 1' 
house-breaker, etc , a« the euw may be) . ..p 

And whereas an Qtihic lv3A hcea tecorded stating * 
same and requiring the said (name) to furnish seennty lOJ 
Ills good behaviour for the term of * ■ 

entering into n bond with ono surety (oi two or more 
soretics, fis the c<ise niny he), himself for rupees • 
the said surety (or cacli of the said sureties) for rupees ■ 
and the said (fiemr) has failed to comply with the so' 
order and tor such dofuiilt has been adjudged ' 

ment for the term) unless the and secority be so"” 
furnislied . 

>pt.„ 1- _ . i< — -j Cniicriu* 


t 

if 

^ rW O/ 

•WipriA/nmen/) unless he shall in the meantiioe [bo 
lawfully ordered to be released] and to return this warn 
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tvitli nn enclorsotin'ut cortifMn!; the rninner nt it« 
execution. 

(lixen unilor m\ Innd .incl the ‘onl of the Court, tlii« 
ilay of IR 

(Senf) (Sij/nntxir) 

Xy.— ^Y^nR^^T TO lUNCIURCf t r»R'n\ l^tPRI^O\>I> 

IIS FviiiRf TO t.i\r SriiRiTs 

(See /21 ontf 121) 

To the Superintendent (or Keeper) of the Jwl at 
(or o'her o^icer fn irho'e eu«fo(fi/ tfic person »s). 

Whereas (nnine nnd dS'Cripfion of pri<o»er) was 
committed to sour custody under xrarrant, of the Court, 
dated the day of and has since duK g»Tcn security 
under soetion of the Code of Criminal Procedure 


and there has appeared to me sufRcicnt grounds for the 
opinion that he can released without hazard to the 
cammiinitr ; 

This IS to anthoriro and require you forthnilh to 
discharge the said (name) from rour custody unless ho is 
liable to be detained for some other cause 

niren under itiv hand and the seal of the Court, this 
day of 18 

(Sfit! ) (Si^nnrnrc.) 

XVI— OniiEB voB TUf Rrjinvst, o> Niis\\cr«. 

(S«« •eetion^lSI ) 

lo {nni/if, dcreripiion and adur««) 

^STiereas it has been made to appear to me that yon 
hare caused an obstruction (or nuisance) to persons QSing 
the public road>wa} (or olhtr jmftiie p/itrr) which. etc, 
(dtfcrilf tht rood or public pMrr), by, etc , (dare irhot if 
IS thol eau«M the obsfrucfion or nuisance), and that each 
obstruction (or naisance) atill exists , 

^Vhereas it has been made to appear to me that yon 
are carrying on as owner, or manager, the trade or 
occupation of (ifnfc (he pmtic’ilar tiadc or oceupalton and 
Ihe place tihere it id enrrird on), and that the same is 
injurious to the public health (or comfort) by reason 

(‘fofe briefly iii vhat manner the injunou*effecl*arecaueed), 

and should he suppressed or remored to a different place 
^Yhereas it has been made to appear to me that you 

are owner (or) are m possession of or hare the control 

orer) a certain taiih (or well or oxcaration) adjacent to 


VTherea*, etc , etc , (o* the cow moy ! e) 

I do herehe direct and require you within {rtafe the 
tine olloiml) to (»fof« irb/if i« rcq'iiml fn he dine I" nbate 
Ibc fiiii«uiicc) or to appear at m the Court of 
on the day of nest, and to show ean«e why this 
onler should not be enforced 


I do hereby direct and require you within (*f|fc tfce 
time odotrcii) to cease carrying on the said trade nr 


ocenpation nt the said place, and not again to carry on 
the same, or to rcmoie the said trade from the place 
where it is now carried on, or to appear, etc . 


I do licrcliy direct null rerjuiro you within (date Ihc 
time ufloircd) to put up a sufTicicnt fence {tlale the hind of 
fenre nnii the part to he fenced) . or to appear, etc ; 


I do hereby direct and require yon, etc, (on the ra»e 
inny he) 

niren under my ham! and the seal of the Court, 
this day of IR 

(^cal) (Sipmi/ure,) 

XVII — MsotsTRiTF’s ORnru constiti’tino a Jir\. 

(Sec section ns) 

Whereas on tho day of 18 , an order was 
issued to (name) requiring him (elate the effect of the 
order), and whereas tbe said (name) has applied to me 
by » petition bearing data the day of , for an order 
appointing a Jury to try whether tbe said recited order 
IS reasonable and proper . I do hereby appoint (the name*, 
etc , of the flte or more Jarore) to be tho Jury to try and 
decide the said question, and do require the said Jury to 
report their decision within days from the date of this 
order at my office at 

Gircn under my hand and tlio seal of tho Court, this 
day of 18 

(Seat ) (Sipnatuic.) 

XVin.— M sristbstb’s NoTifi ASH Perimptorv 
OatlER AFTFR TIIP PlSlUSG US A JfRS. 

(Sec «JCtioa /40.) 

To (name, description and address). 

I hereby gire you notice that the Jury duly appointed 
on the petition presented by you on the day 

of have found that the order issued on tho 

day of requiring you (state eithe. 


Gicen under my hand and the seal of the Court, this 
day of 16 

(Seat) (Sii^natiire) 

XIX — InjUNCTIOV to PROTItlE AClINST iMVIxrXT 
I>AM.tR pExnJxo IxqijRr nr Jcry 

(See section H2.) 

To (name, derfription and nddieo) 

Wlicreas the inquiry by a Jury appointed to try 
whether mj order issued on the day of 

IS , is reasonable and proper is itifi pending, aud 
it has been made to appear to me that the nuisance men. 
tioned in the said order it attended with so imminent 
senoaa danger, to tbe pnblic as to rendir neccss-arx 
nameiliate measures to prerent sneb danger f do hereby 
onder the prori«ions of section 142 of the Corle of 
Criminal Procedure, direct and enjoin you forthwith to 
(t'ate plainfy I'hitf K re<j«ired to he d/'ue ai a temporary 
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pending tlio result of the local imiulry liy tlic 

Jury. 

Given under niy hand and the seal of the Conrt, this 
day oC 18. 

(Sent ) (St<7B<T/mc.) 

XX. — JUoisTftvTc's Ordkh pRoHiniTlNG Tiif Rfp»ti« 
Tiov jTi , OF \ NristatE 

(See seclion 143 ) 

To (name, description and address) 

Whcre.is it has been made to appear to me that, etc , 
{state the proper reritnl, tjnided fc>/ Form No XVI or Form 
No XXI, the case mni/ le) , 

I do hereby strictly order and enjoin yon not to repeat 
the said nuisance by acam phein" or causing or permit, 
ting to be placed, etc, (n« the ease may be ) 

Given under my hand and the seal of the Conrt, this 
day of 18 . 

(Scdl ) (Siy»m/«rc ) 

XXT — M\rn>TmTf's OiinpR to rRtapvT Ghstrittios, 
Riot, iff 

See sertinii Itl 

To (name, deseiiplinn and ndiUess) 

Whereas it has been made to appear to me that yon 
are in possession (or havo the Tnanagemcnt) of (dc'Cntc 
cUarlu the piepcr'y), and that, in igging a drain oo the 
said land, you are about to thro'v or phacca portion of 
the earth and stones dm? up upon the adjoining public 
road, so as to occasion risk of obstruction to persons using 
the road 


Whereas it has been made to appear to mo that you 
and a number of other persons {utenhon the etas* c/ 
perfons) arc about to meet and proceed in a religions 
procession along tlic public street, ect , (us t/ic case mav 
hr), And that such procession is likely to lead to a riot 
Or an nlTrav . 


Whereas, etc , ole, (ns the cife 'iny be) s 
I do hereby order you not to place or permit to bo 
placed any of the earth or stones dug from land on any 
part of the said road 


I do hereby prohibit tho procession iiassing along the 
said street, and strictly warn and enjoin you not to tako 
any part in such procession (or os the ease teeited tuny 

icTHire) 

Given nnder my hand and the se.al of the Conrt, this 
day of IS , 

(SigBature) 

XXII.—MAf.lSTBITF’s GbDFR nFrtSRIMJ I’ABTl rVTITLFfl 
TO RkTiia Possissiov or Ls\f», irr. i> Pispvtf 

(See section 1/5 ) 

,1 appearing to mo, on the grounds tlnly recorded, 


concerning certain (stale concisely the sahj^cl of ihspu'e), 

I sitnate sitthm tho local limits of my j'urrsfUction, and 
I the said parties ucro called npon to give in n written 
' shitrinent of thoii respccfiir claims ns to the fsetof 
I actml psssrs«inn of the niid (the subject of dispute), nisi 
I being satisfied by due iiKpiiry had thereupon withnnt 
I referenon to the merits of tho rl.aim of cither of the 
I 'said parties to the legal rigjit of possession, that tbs 
I claim nf actual possession by tlie said (n<iw"’ er neni« 

' 01 ilc*rnp/inn) is true ; 

I do decide and declare that he is (ei they are) in 
possession of the waid (/ke /oihjec? p/diipn^e) and entitled 
to retain sneh possession nntill ousted by due cour'e of 
law, and do strictly forbid anj disturlnnce of his (nr 
tlicir) possessioii ni the meantirne 

Given under rni hand nnd tho seal of the Court, 
this dav of IS 

(Serif) ' {S.ymI'iie) 

XXfir. — U'tnstar nr iTTun'ii.av la Tiir ct'F or a 
O l'I'lTf AS TO Till ri'SSFsMON OF Ll'P FT< 

(.^ce eertian //d ) 

To the Police. ofllccr in charge of the rolice-slalien at 
(ee, To the Collector of ] 

Whereas jt has been made to appear to me thnts 
dispute likely to induce n breach of tho peace csistcn 
betneen (deserihe the parties caneeriird by name inid resi- 
dence 01 lesidence oidy it tfie dirprde he hetiifcu 
ii/foyeis) concerning ccrt.ain (*fnfe eoncisety the subject cj 

dispute) situate nitlnn the limits of my jurlfliction sne 

the said jnrtios were thereupon iluly called , 

state in writing their respective claims ns to the fact of 
nctiml possession of the ntiiil (the euhjeet of dieputeh^tia 

whereas, upon duo inrjuiry into tlio said claim, Ibsre 
decided that neither of tho said parties was m possessioa 
of the said ftfie subject nf dispute), [erl nra_ onaWst® 
satisfy myself as to which of tho said parties wasla 
possession ns aforesaid) ,, 

I This IS to autborire nnd rerjuire you to nttnch the sale 
(Ike sHliject of dispute) by taking and keeping poasessioa 
thereof and to hold tho s.amc under nttachment until 
the dccreo or order of a competent Court determinii)? 

the rights of the parties, or the claim to possession, slmi' 

have been obtained, and toretnm this warrant with 

endorsement certifj ing the manner of its execution. 

(•hen under my hand and the seal of tho Conrt, tl"* 

day of 18 , 

(Scof) (Signature) 

XXlV. — M aoi«tratf\ Ordfr peoiiiBiTiac tbf 

IIOIVQ OF ANSTltlNQ OV LANT) OR WaTFR ' 

(See section J47.) 

A dispute having Arisen concerning the right of 
of (stale coHCisety the suhiect of dispute] situate within t'l^ 
limits of my jurisdiction, tho possession, of which li"® 

(or water) is claimed evclosively by (desen’Se fkc 

er per>0Rs), and it appearing to me on due inquiry 


/ 


ho Bcnsori 
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ROHF.DDLK V.— 


I do order that tlie Raid (f/ie nr p?<n»inwf« of 

jio<?eMion), or any one in their interest, shall not take 
(or retain) possession of the said land (or water) to tho 
exclusion of the enjoyment of tho riRlit of use aforesaid, 
until he, (or they) shall obtain tho decree or order of a 
eompetent Court adjudsing him (or them) to bo entitled 
to eTcIusirc possession. 

Given under my hand and the seal of the Conrt, 
this day of 18 . 

(Seal.) {Signaturr) 

XXT. — Boxd tMi IlML.noxn ox \ Preliwixar\ 

• Inquire orRORr \ Poticr-OFFicpR 


I (name), of being charged with tho offence of 
and after in<iTiiry required to appear before the Magistmte 
of or 

and after inquiry called upon to enter into my own recog- 
nizance to appear when required, do hereby bind myself 
to appear at , in the Court of , oo the day of 
next, (or on such day as I may hereafter be required to 
attend) to answer further to the said charge, and, incase 
of my mahing default herein, I bind myself to forfeit to 
Her Majesty the Queen, Empress of India, the snm of 
rupees 

Dated this day of 16 . 

(Ji^natnre) 

I hereby declare myself (nr we jointly and severally 
declare ourselves and each of ui) surety (or sureties) for 
the aboTo said that he shall attend at ,in the Court 
of , 00 the day of next (or on such day as he 
may hereafter bo required to attend), further to answer 
to the charge pending against him, ood, in case of bis 
making default therein, I hereby bind myself (or we 
hereby bind onrselres) to forcfeit to Her Majesty tho ■ 
Queen, Empress of India, the sum of rupees I 

Dated this day of 18 . 

(SignotNre) | 

XXVI.— Boxn TO PBORFCCTE OR CIVF EviPTNCF , 
(See lerlion 170.) | 

I (nnme), of (plore), do hereby bind myself to attend ' 
at in the Conrt of at o'clock on the dny of i 

next and then and there to prosoente (or to prosecute 
and give evidence) (or to give evidence in tho matter of a I 
charge of against one A. D end, in ca«e of making 
default herein, I bind myself to forfeit to Her Majesty i 
the Queen, Empress of India, tho sum of rupees ' 

Dated this day of JS i 

(Sipnotnrr) ' 

XXVII —-XOTICF OF CoMHITMFNT fl\ MlClsTRiTF TO 
OOVFRNJIFVT I'LFinrB. 

(See *eefion 2/‘>) 

The Msgistrato of heicby give* notice that he has 
committed one for trial at the next Sessions : and tho | 
Magistrate hereby instructs the Government Pleader to | 
conduct tho proRceution of the said ca*c. 

The charge against the nccu'cd is that, etc. («r<tfe(he 
cf«k-e a* in /he rharyr). 

Datetlthis day of IS . 

(Sicaot.rv.) 


XXVIII— ClUROFH 
(See Rcc/ioii* 221, 232, 323) 

(I) Ohabof-- with oxf IIfui 
(it) I («o«ie nnd o^ce of iingtstiate, tte ) hereby charge 
yon [name of created person] as follows i — 

(b) that yon on or about tho day of , at 
O.P...IC.J., uKolMt 1I« W.ierty Ito 

seciioa 121 Queen, Empresa of Indm, and thereby 
* * committed an offence punishable under 

section I2I of the Indian Penal Code, and within tho 
cognizance of the Conrt of Session [le/ien Ihe charge is 
framed by a fre^uleney 3lag>$trnte, for Conrt of Session 


To be eubttitHted fur (h)] — 

(2) That yon, on or about the day of , nt 
t\ — T 9 A .with Uio intention of indneing 
Uoseetioa i^«. Hon’ble A JJ. Member of the 
Council of the Governor General of India, to refrain 
from exercising a lawful power as such Member, 
assaulted ssch Member, and thereby committed an 
offence pnnishablo under section 124 of tho Indian 
Penal C<Me, and within thn cognizance of the Court of 
Session (or High Court) 

^) That yon, being a public servant m tho Deport- 
rs .-SOS ment, directly accepted from [ifnte the 

name) A gmtificatioD ^ 

motive for forbearing 

committed an olTenc 

the Indian Penal Co 

the Conrt of Session j 

(4) That you, on or about the day of , at 
_ • 1 BR did [or omitted to do, m the rase maty 

Uo section n . gygjj conduct being contrary to tho 
provisions of Act , section and known by you to 
be prejudicial to , and thereby committed on offence 
punishable under section ICC of tho Indian Penal Code, 
awl within the cogniiance of tho Court of Session [or 
High Court) 

(i) That you, on or about the day of , at , 
n .-lex **• course of the fnat of bcfori' 
(Jb scclicB xva. ^ stilted in evidence that “ " 

which statetnont you either knew or believed to bo false, 
or did not believe to be true, and thereby committed an 
offence punishable under section lil3 of tho Indian Penal 
Code, and within the cognizance of the Court of Semion 
[or High Court) 

(6) That you, on or about the day of , at , 
O t' 304 committed culpable homicide not 
Va see loa u* amounting to mnrder causing tho 

death of , and thereby committed an offence punish- 
able under sect'On 301 of the Indian Penal Code, and 
within the cognizance of tho Conrt of Session [or ffigli 
Coo it] 

(7) That you, on or about the <!ay of , at , 
O sefioB 303 abetted the commission of suicide by 


.4 B. a person in a state of intoxica- 
tion, and thereby coramitl<^ an offence punishable under 
section 306 of the Indian Penal Co>le, and within the 
cognizance of the Court of 8e«*ion [or High Court) 



( «i ) 


SOHKDULK V.— 


(S) Tlmt yon, on or about the ilay of , at , 
. n»e voluntanh cau«c(! ffJiPTom hart to 
On fcetion 329. . . _ 


, and thereby committed an offence 
ptniisliablc under section 32 .j nf tlic Indhn Penal Code, 
and within tbe cojriii/nuce of the Couibnf Session t«i 
High Court] 

(^l) That you, on oi about tlio il.iv of , .it 
O • 10 392 Ihe nniHc] and thereby 


committe*! an offence pnmshnble under 
section 392 of the Indian Penal Code, and within the 
cognisance of the Court of Session [or High Court] 

(10) That you, on or about tlic day of , at , 
On scelien 395 dacoity, an olTence punish. 


able under section 39.> of the Indian 
Penal Code, and witliin the cogni/ance of the Coorl 
of Session [oi Iligli Court] 

[In ro.'ici filed 6/y Jlnoiifioff' lubiililiite "within my 
cognizance"/')! “ within the cognizance of the Court of 
Session, ' and in (r) nmil “ hi the said Court ”] 

(ir) CiURGt WITH TWO OR JIOR1 IlHIiv 

(«) I [nnnip ond ofire of jS/ooi'frHfi, efp.] hereby eharge 
you [name n/ <iCfi(««d p'’' ’O"] "8 follows - 

(b) Fiisf — That you, on or about the day of , 
Ob iteroB 241 ’ ^'*owing a coin to be coun> 

‘ ' terfeit, delivered the same to another 

person, by nimo zt 2?, ns gonume, and thereby com. 
nutted an offence punisbablo under section 24l' of the 
Indian Penal Code, and within the cognizance of the 
Court of Session [or High Court] 

Sccondli /. — That yon, ou or about the day of , 
ftt knowing n coin to be counterfeit, attempted to 

induce another person, by name d. B, to receive it as 
genolne, and thereby committed an offence punishable 
under section 241 of the Indian Penal Code, and within 
the cognizance of the Court of Session [or High Conrt], 

(r) And I hereby direct that yon be tried by the said 
Court on the said charge 

[SigMhire and ami of the Jlagfl.nlel 
[To be Biib^tituled for (1}] — 

(2) Ftitt . — ^That you, on or about the day of , 

Ob ■aetieas 302 murder by ransmg 

■ad 304* the death of , thereby committed 

* an ollcnce punishable nnOcr section 

302 of the Indian Penal Code, and within the cogni/nnce 
nf the Court of Session [oi High Court] 

Srrondly — That you, on or about the day of , 

" ‘ ■ ... . . 

•reby 


f the 


(I) —That you, on or about the lUj of , 
Ob ••clioBi 379 ’ •committed theft, nnd thereby 

>Dd 382, ’ 


nutted an offence punishable 
_ under section 37f) of the Indian I’cnat 
Cule. and within the rognizsnee of the Conrt of Session 
('X High Court] 


rfti.rf/v— Tint joii, on orahmit the day nf 
nt , committed tJieft, liaving injdc piepaiatinn fyr 

causing restraint to a person in order to the effecting of 
your escape after tlio committing of sacli theft, nnd 
thereby tonimiUed an oCenco piiiiishahle nndrr sretieo 

382 of the Indian Penal Code, and w ithin th'* cogni7incs 

of the Court of .‘Session ['>!• High Court] 

That you, on or about the ^ day of 


Penn! Code, nnd within the cognizance of the Coiirt^ef 
flession [or High Court] 

(4) That y'ou, on or about the iLiy of , m ttf 
course of the iiiguiry into , befort 


*“****'*" nnd that you, on or about the 

of ..at , in the course of tw 
trial of before , stated in tlic evidence that “ ■ 

one of which statements j Dll cither knew or behewito 

be false, or did not he'lleve to be true, and thre y 
committed an offence punishable under section 
the Indian Penal Code, and within the cogninnee o 
the Court of Session [o! High Court] 

[In cane* fried h/ }[a(}i»f>atet fii’tilute ‘ 
cogi>iz.tnco "/of “ within the cognizance of the Court « 
Session ” and in (r) oiiiif “by the slid Court "J 


(II!) ClURf.l tOR Tjltn AKTKK PRniOUs CON'Itfl'*'’ 


! (flame nnd office n/ Jfflpistinte, etc )i hereby ehnrjrs 
you (anme of arruted pci ion) fls follows 

That you, on or about the day of i** 

committed theft, nnd thereby committed fln offoo 
punishable under section 37fl of the Indian I’^nal Coofi 
and Within the cognizance of the Court of Se»w® 

, f High Court i . 

( Magistrate j '’"J 

And you, the said (name of ocemed), stand furtbfr 
charged that you, before the committing of 
offence, that is to say, on the day of » 1'®“ J*;) 

conucted by the (state Court by nhich oonuctionm"^^"' 
nt of an offence punishable under Chapter 
Indian Penal Code witli imprisonment for a term •’v^br 
years, that is to s.ay , the offence of house-breaV")? • 
night (describe t/ie oj/ence in HiC I'oidi iiwd «»i 

«ndc! trhic^ the accuted iio» roniifted), which Coutici 

IS still in full force nhd effect and that you tjie 

liable to enhanced punishment under section 75 C‘ 
Indian Penal Code. 

And I hereby direct that you he tried, etc. 


^ SrNTFNcr of 

I Jlioi'is'i’'- 


215 ond 


niiyonC', 


»(1 before 0 


the Indian Penal Code (or of Act ), and wa 
to (cfitre the finnifhmeiit fiiUij and dulinclhj) • 


sectio"*) 0 

icntencei 
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SCHKnULK 


This »' to mud rtyjciiv jroa. tL« $ajJ Supfria- 

t^idrst (f Kwpcr) In rocvirc tb<“ «aiJ imbk) 

i=to TOST canodr in jbc •aid J«il, with tWs 

^■airam, aad ibere canr tbe aforC‘«ajJ into 

^xecation »ec<'^dicc lo !sw. . 

nirra cadfr tajr hand and ihp of tlio Conrt. thi« 
dST of . 

(Snc'.) 

XXX. — WtstiTT or I)irs«-ovy»\T on y\iir«r tx* 
BtCDTta WENO' ST rtlNTH'v. 


n»1, and iVo nanto« of ibc jkorkon' bowin Mattnl 

tmi dnir drawn by l.'t ft\'« araoac tbfv«T namoxl in tbc 
irH«*>d lj«t cf JniN'r* ard A»«c«ot-< firnixhovf to tbix 
Court . yon arc brwhy roquirexl to san>n\on tho said 
ivrwa to attend at tVe said Coart of So^ion at 10 ».a, 
on the said date. and. wilbin such date, to oertify that 
jxni katie done *0 in pur«nanoe of this prooopt. 

(Heiv r«fe* ti/jnr< rf Jniv.-r* «t« ? .f 
tlioen under niy hand and the sn'nI of the C>'urt, 
this day of IS 


(S<^ «r*n«a 2.'*0 ) 

To the Saperintcndenl (er Keeper) of the Jail at 

TVheress (aoMie «i«d has hroocht arsiii<t I 

(uofke pad deiken’ptioa tf Ihf ^vrsoa) the complaint 

that ('xeatinN it eoaeiVlfc) and the same lia« l>oen 
chfais^ed a« frirolons (er vexation*}, and the order 
cf di5iai«s.vl awanls payment by the said {mtm^ « f 
Oiispfoisaet ) of the «nnj of rnpee* as amends and 
vrhereas the said snm has not been p.vid and cannot be 
recorered by distress of the moreablv property of the said 

f sowe cf and nn order ha* been wide 

or his «iniple imprisonment in Jail for the |>en<«l of 
day«, nnlets the afore«aid sum be sooner jviid 

This is to aotfaorise and mjnire you, the aaid Su|Hkri»> 
teadent (or Keeper), to reecire the^s.vid (■<ii>k) Into jour 
custody, tosretber vrith this wnrnint, and him safely to 
Veep in the said Jail (or the svid i>eriiHl of ('eei« «.f 

• ' ••<.*>, I f,9 (,f 

• • um In' sooner 

. «et him at 

• • endorsement 

f the Court. 

this day of 

(5.-,f ) (.Com, .1-0- > 

\\M — SlJIUONs to Witnsn.. 

(Sre sect nsii ai.*) 

To of 


tVherens complaint lias been made before me 
that has {tr is snspected to Imio) committed the 

offence of ( fAc offence ei»iei«Wj/ tniA Imr nn.l 
pfoer). and it arpiars to me that you are likely to gire 
material evidence for the prosecution 

You are hereby tunimoncd to appear before this 
Court on the day of ncvt at ten o’clock in 
the forenoon, to testify what you know concerning the 
matter of the said complaint and not to dcpnrt thence 
witliout leal e of the Court rid you are hereby warned 
that if you shall without jnst escase neglect or refuse 
tu appear on the said date u warrant iiiIJ be issiiml to 
e>'mpcl i our attcnilvnce 

tmen under iiiv hand nod the seal of the Court 
’his c^a^ of 


(Se,/) • 




(S.r.«-t 

To tlie I'lstnct Magistmie of 

_ ^Mien-ns a Cnminvl is npikoiuted to Ike held 

m the Court huuve at on tlo' do of 


XXXlll.— VUONs Tik .\v%.tk.M>R «ki! JlKikR. 


(.■^er «Vto'» ?.’n ) 

To(«..-e)ef {,>}., (r) 

I^rsnanl to a pnvept tUrwiisl to me by the Court of 
Sessions of requinne your atteudancs' as an .\ssessor 
(or a Juror) at nevt Criminal Session, yon are herebv 
snmmonexlto attend at the said Court of Session at 
(pfkier) at ten O'chicfc in the forenoon on the dav 
of ncvl ’ 


of 


ttiven under 
iv 

(s.N.r) 


my 


haiiil and tlie seal of otbeo. this d ly 
(SiuBiitNie.) 


WXIY -WlKRlNT l'» CoUUirVKNT l MH.h 
SxNTTNir 0» l)» ITIl 
(,<ee oethkN .Cf) 


To the Supennteiidont (lU Keeper) of tl>o Jail at 
Wherv'vs at the Session held hefon* me on the 
day of is . (kikhc of p'vniMer), the (1st, Sud. jtia), 
•is the r.i'. hr) prisoner in ease No of the Catondir 
nl the s.»id Ses.sion. was duly eoiiiieti'il of the offenee of 
culjvible homicide ninountini? to immler under seetion 
of the Indiiii renal Co<le. and seuteueed to suffer dealh. 
siibp'et to the I'onhrmatioii of the smd senteoeo h.i the 
Court of 

This IS to not lions,' and reipiirv y on, the said Suponn. 
lendeiit (oi Ki'eju'r). lo nvoiio the said (piinkHcr'* Moine) 
into your cnstokli in the said Jail. ti'k."i'tln'r with this 
wnmiiit and him Ihi'n' safoti to Loop until ,,i,i Rt,al| 
recievc the further nnrmnt or onler of this Court, rnrrv. 
nip into effect the onler of llo said t'onrt 

(slien under m\ haiul and seal of llio Court this 
lUy of IS 

(SiNif ) . 


W \ \ — 1\ laaiNT o» t.VKlTION ON 4 
s» NTl N, 1 OI III VTII 
(-.N ,Nf ) 


To till* Su|a'rniteiidenl ikn Ki i’|" r) t‘f ihe Jml at 

tVlK'n-as (■•tmr 1 I p.,«. »r. ) the (111 Sml, ;ir,|. »i (t. 
,iiM niav frj prlsoni r in erne No of the I'ntrndir at 

the Session held before me ,>ii Ihe il i, ■>( |S 

lisa Is'en bi niirntiil of thli Court, ilsied the it,i> 
of eoniiidtti d lo I our iuitik.lv iiu.ler s. uirme of 

diatli and when 111 llo onler of Ihe 0-><irl of 

tonltmilnp the lalil lenleuee (ms Ins >k nt.iir,! hv t)l< 
Ckiiirt 

fills Is III niilhotiie a ml n ijuire « on the isi I 
teiidenl (• Kirtwr) In isin lie ml. I i.eteo.e Ihi , 
Fveinllikli i>« tsiHilu^ the said In l-e lalivid hi 11, 
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scnr.DULE x.~Coni.i. 


•paid of tlip said order has failed to par rapecs , 

•mj* the arioant of the alloiranee for the month (or 
lOQtbs) of 8 And thereupon an order was made 

ijndzinp him to undergo simple (w rigoroo*) imprison* 
lent in the said Jail for the perTod of : 

This is to antliorite and require you, the said Saperiito 
mdent {'»r Keeper), to receive the said (aome) into yonr 
istody in the said Jail, together with this warrant, 
id there carry the aid order into execution according 
) law, returning this warrant, with an endorsement 
irtifyiog the manner of its execution. 

Given under my hand and the seal of the Court, this 
day of IS . 

(Seal) (S^Mfare^ 

;L1. — WiRstM TO c\rnBcr. the ritHC\T or MaiaTEN- 
i\cE FT Dl'Tar-s tao Sttc. 

(Sec»<Tfi-a 4«iS) 

To (aome aad o/lAe Po{i'ee-o^o>r or t*lAer 

erwa fo etrctle tkt irurroal). 

VThereaa an order has been duly made requiring 
'ow<) to allow to hit midwife (or child) for maintenance 
be ttontblT turn of rupees , and whereas the taid 
aonir) in wilful disregard of the aid order bat failed to 
aynpeea .being the aiaouot of the allowance for 
he month (tr months) of : 

This it to authorise and require you to oaLe distress 
eizure of any moTeable property belonging to the aid 
eoM^) which may be found mthin the district of 
ind if sritldii {itate tht Famher c/duy* «r Acer 
lext after such distrea the aid am shall not be poid 
or forthwith), to sell the moveable property distrained 
)r *0 much thereof as shall be suSdent to atMy the 
aid sun, returning this warrant, with an endorsement 
Jcrtifying what you hare done nuder it, immediately 
ipon its eseention 

Giren under me hand and the seal of the Court, 
his dyof ' IS. 

(SmI) (5ijiiorarf) 

CLII — BoNp \M> Bi«t-Fo\n o\ i PatLiaiNsBT l^qI imt 
ecsoac ^Msci'Tattt. 

(See srVtic'F* 499 and -(99) 

1 («am<), of (yJoer), being brought before the Mamsttate 
''1 (a< thf ea*e moy t-r) charged with the offence of . 

required to give security for my attendance in tis 
Coart and at the Court of Session, if required, do bind 
®yse)/ attend at the Court ot the said Magistrate on 
*^TrT djT of the prehminary inquiry into the said charge 
should the case be sent for trial by the Court of 
^**»ioa, to be, and appear before the said Court when 
called upon to answer the charge asraist me and, in 
ca»e of my making default, herein. I bind nivielf to for- 
feit to Her Majesty the yaeen, ETDpre«s of India, the 
sam ef rupees ' . 

Dated this dav of IS 

I hereby declare m,Tself (-r We jointly and sererally 
declare on'raelrea and eaeh of n*) surety (ee sureties) for 
the tail (b]«<) that he shall attend at the Court of 


OB every day of the prehminary inquiry into the offence 


t^treen. Empress of India, the sum of rupees ! 

Dated this day of IS . 

(S'l^o/urc.) 

XLItl. — WiaSlNT TO Dt’-CIURGC A PEa^O^• IMPEI-ONEP 
ON FAILrUE TO CITE SECTBITT. 

(See seetioa 500) 

To the Soperintendent (>r Keeper) of the Jail at 

(er ether eficer la x'hofe ewsfoJy fAepersoa i*) 
Whereas (aome nad drernptioa ef pntotier) was 
committed to your custody under warrant of this Court, 
dated the day of , and has since with his surety 
(«r sureties) duly executed a bond under section 499 of 
the Code of Criminal rroevdure . 

This is to authorize and require yon forthwith to 
discharge the said (nomr) from your custody, nsless he is 
liable fo be detained for some other matter. 

Oirea under my hand and the seal of the Court, 
this day of IS 

(5«l ) (Sigauiare.) 

.\LtV— Wi»8AST or ATTICMUCNT to CNrOBCE I BoNb 

(?ee •eelion 5IJ.) 

To the Police-oScer in chsrge of the Police-station at 
, Whereas (aomr, de^enplioB a»cl adiffV** c/ ycr»oa) Las 


jvrsv*) hss. on due notice to him. failed to pay the raid 
enmorshow any luEcient can«e why payment should 
not be enforced against him 

This IS to authonre and require you to attach anr 
moveable property of the said (■u’ae) that you may And 
wtibia the district of . by seizure and detention,' and. 
if the said amount be not paid wiihin three days, to sell 
the property so atUchM or so much of it' as maybe 
suEcient to realise the amount aforesaid, and to make 
returu of what you have done under this warrant 
imiaediately upou its execution 

Given under my hand and the seal of the Court, 
this dav of Ih 

(Sen?) (?.7S<i-«re) 

XLV — XoTHc to SiatT. on Bseiik of 4 Bovii. 

(^^...,5/0 

To of 

Whereas on the day of |s you breatne 

suretT for (»<*w<) of (/Jure) that he should appear before 
thia Court on the da,v of and bound yourself in 
defanlt thereof to forfeit the sum of rupees to Her 

Majesty the Queen, Empress of led.! and whereas the 
said (•■.me) has failed to appear before this Court and bv 
ttasun cf such default you have forfeited the aforesaid 
Baa of rupees , 
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neck until lio be ikad at itMil jiluee of tTccntiou), 

and to return this warrant to the Court with an endoroe- 
ment certifying that the sentence has been CTCcuted 

Given under my hand and the sea! of the Court, 
this day of 18 . 

{Seal) {Signttlnre) 

XXXVI. — Warrant aulr a Commuhtiox 
OK K SrMENCK. 

{See sechoxiSSl and $S2.) 

To the Superintendent (or Keeper) of the Jail at 

WiiFRE at a Session held on the day of , 

(name of prtsonei), the { 1 st, 2 nd, 3 rd, os the cuse way be) 
prisoner m case No of the Calendar at the ea»d 

Session, naa convicted of the offence of pnnishabto 
under section of the Indian Penal Code, and sentenced 
to , and was thereupon committed to yonr enstody , 
and whereas by the order of the Court of (a 

duplicate of which is hereunto annesed) the pnnishmont 
adjudged by the said eentcnce has been commuted to the 
punishment of transportation for life (or (i« the ea't 
may he ) . 

This IS to authorize and require you, the said Superin* 
tendent (<n Keeper), safely to keep the said (prisoner*!) 
flaw*) in your custody in the said Jail as by, law is 
required, until ho shall be delivered over by you to the 
proper authority and custody for the purpose of his 
undergoing tho punishment of transportation under the 
said order, 

or 

if the mitigiitea hentenee one of unprisoHment, m>j, after 
the words “custody in the said Jail,*' “and there to 
carry into cxeention tho punishment of imprisonment I 
sndcr the said order according to law." 

Given under my hand and the seal of tbe Court 
this day of 18 

(Seal) (^ip«afnre) 

XXXVll — W arrant tu lf\s a unj bs 
D i^Tftevs iNn SzLp 

(Sec wiion 3 Sd) V 

To (ntiiiir and designation of the Pohee-officeriior other 
person or persons who is or are to e.recute the irnrrasi) 

IVhcrcas (iiamr nnii dejcriptiow of the offender) »vas 
on the day of 18 , convict^ before ino 

of the offence of (tnenlion the offence concisely), and 
sentenced to pay a fine of rupees , and whereas 

tho said (name) although required to pay the said fine, 
has not paid the same or any part thereof , 

This is to anthoriro and reqniro yon to make distress 
by Aeiznrc of any movenblo property belonging to the 
e.aid (namr) »bich may bc found within the district of 
and i( ^ithin (smfr number <i/ dnu* o> houis aZloited) 
next aher such distrcA the said sum shall not be paid 
(or fortrt^vitli), to sell i)ic moveable property distrained, 
or so miitU thereof as siiall bo sutbcicnt to satisfy the 
said fine, 'returning this warrant with nn endorsement 
certifying what you hnio done under it, immediately 
upon its execution. 

Given nndcr mj hand and the seal of the Court, this 
day of IH . 

(‘le.,1) 


I XXXVIll,— WtHIUNT or CoJlVITJII NT IN tPKTtlS CiSE' 
OK CciMturr wiifn a Fixf n iMPosEt'. 

^ {See scelian JbO.) 

To the Superintendent (or Keeper) of the Jail at 
^^creas at n Court hoklcn before me on this day 
I {naiiie and description of the offender) in the presence (or 
I view) of the Court committed wilful contempt . 

I And whereas for sneh contempt tho said (name p; 

! offender) has been adjudged by tbe Court to pay a fine of 
rupees , or in default to suffer simple imprisonment 
' for the spaco of {state the number of months or days), 

! This IS to authorize and require yon, the Superinten 
dent (or Keeper) of the said Jail, to receive the said 
(aatne «/ offender) into your custody, together with this 
warrant, and him safely to keep in the said Jail for 

the said penod of (ferm o/ imprisomnenf), unless the fine 

bc sooner paid, nnd on the receipt thereof, forthwith 
to set him at liberty, returning this warrant with an 
endorsement certifying the manner of its execution. 
Given under my band and the seal of the Court, this 
dav of 18 . , 

(Seof.) {Signature) 

XXXIX— SOISTBATE’S OR JfftCE’s Warbint oy CoMZir 
MENT OK TTiT-NESN BfcKl-StNO TO ASSBEB. 

{See section -/SJ ) 

To (name and de<eripfion of officer of Com (). 

Whereas ( name and de<eriftion), being 
brought before this Court) as a witness and 
required to giro erideoco on nn inquiry into nn al'SS 
offence, refused to answer a certain question (or ccrtai 
questions) put to him touching tbe said alleged osenc , 
and doly recorded, without alleging any jast excuse i 
such refusal, and for his contempt has been ndjucig 
detention in custody for {term of detention adjndyei) . 

This 18 to authorize and require you to take the said 

(name) into custody and him safely tii keep m joar 
custody for the space of days unless inthemes j 

time ho shall consent to bo examined and to answer t 

question asked of him, and on tho last of the said ezrs 

or forthwith on auch consent being known, to briug ^ 

before this Court to be dealt with according 
returning this warrant with an endorsement ccrtii.o o 
the manner of its execution, . ,1,5 

Given under my hand and tbe seal of the Courts 
day of 18 . , 

(Senf.) * 

XL — WARlIlNrOF ImpHIsuNMZNT ON Failwri top''’ 

JiAiNTKNAXrr. 

(See fcecfioji 488 ) 

To the Superintendent (or Keeper) of the Jail at 
Whereas ( Wfioie. rfe«rrififro»i and 



(Sinnatiirr) 



( 37 ) 


SCIIKDULE X.—Conid 


rcfjurd of tlic eaid onler lias fallcil to pay rupees , 

being tlio amount of the allowance for the montlt (or 
month®) of s An<l tliereiipou an order was mado 

adjudging him to undergo simple (or rigorous) imprison- 
ment in the said Jail for the perfod of , 

This >3 to authorize and require you, the said Supenn* 
tendent (ir Keeper), to rcecive the said (name) into your 
custody m tho said Jail, together with this warrant, 
and there carry the said order into execution according 
to Jaw, returning this warrant, with an endorsement 
certifying the manner of its execution. 

Giren under my hand and the seal of the Court, this 
day of 18 . 

(Seal ) (^SCgruilitre.J 

XLI— Wakrivt to rMoRLi. the PVYMrNT or Mainten- 
Avet BY DtSTRE®'^ ISnSlLV. 

(See »eetioft JS8) 

To (name and dtiignation of the rohrc-officfi or other 
perron to exeente the icurranf). 

Wliereas an order has been duly made requiring 
(name) to allow to his said wife (or child) for maintenance 
the monthly aum of rupees , and whereas the said 
(name) la wilful disregard of the said order has tailed to 
pay rapoea , being the amount of the allowance for 
tho month (or months) of ; 

This is to nnthome and require you to make distress 
acisure of any moreable property belonging to tbe said 
(name) which may be found within tho dUlnet of 
and if within (»f<i<r the number o/ <fay< or hour ofloKr^ 
nest after such distress the said sum shall not bo paid 
(or forthwith), to acll the moreabte property distrained 
or^ so much thereof as shall be snfRcicnt to satisfy the 
Slid sum, returning this warrant, with an endorsonirnt 
certifying what you Imre done under it, immediately 
upon its execution. 

Given under my hand and the seat of the Court, 
this d y of 18 

(Scut.) {Stgnalure ) 

XLII. — BoMl KMl lUll .HUM' ON I pKlLIVlMBY l^ql IBY 
nEIORE I blACIxTBITI 

(Soe srriioiiJ 490 and 499) 

. . ' ' - " — 

and 

Con 

Biytcif to attend at the Court ot tno saiu Mugisime uu 
every day of the preliminary inquiry into the said charge 
■nd, ahould the case l>o sent for trial by the Court of 
Seuion, to be, and appear before the said Court * hen 
Called upon to answer tho charge agaist me . aud, in 
ca®e of my making default _ herein, 1 bind myself to for- 
feit to Her Ma)est\ the Queen, Empress of India, the 
•am of rujK'es 

Hated this dn\ of IS 

(S.jlNufarO 

1 hereby declare myself (er VTe jointlv and sereraliy 
declare ourselvea and each of us) snretv (er sureties) for 
the «i.l (n.7MK) that he shall attend at the Court of 


on everyday of the preliminary Inquiry Into the offence 


Qnceo, Empress of India, the sum of rupees 
Dated this day of IS , 

(SiynafMie) 

XLIII. — Warrant to nisctuROB a Pyrsov impriioned 
OR FtlLVRE to CltE SECURITY. 

{See teclion 500) 

To the Superintendent (oi Keeper) of the Jail nt 

(or other o^ccr »h v hore eurtodij the pei son is) 
Whereas (naTnc nnd description of prisoner) was 
committed to yonr custody under warrant of this Court, 
dated (he day of , and has since with his surety 
{or sureties) duly executed a bond under section 499 of 
tho Code of Criminal Procedure , 

This is to authorize and require yon forthwith to 
discharge tho said (name) from your custody, unless he is 
liable to bo detained for some other matter. 

Given nnder my band and (be seal of tho Oonrt, 
this day of 18 

(Seat ) (Sfgnatuic,) 

.VLIV— WiBH<sT or Attiuimjm to t\>0RCE A Donp 
{See section 5t4.) 

To the Police.officer in charge of tho Pulico.ttation at 
Whereas (niiMie, (ic'cripfioii Olid od'irrst of person) hns 


jvrsoR) has, OQ due notice to him. failed to pay the said 
sum or show any sufficient cau«e why payment should 
not be enforced sgainst him 

This IS to authorize and require you to attach any 
moveable property of tho said (name) that you may find 
withiD the district of , by seizure and dctcution, and, 
if the said amount be nut paid within three days, to sell 
the property to attached or so mucli uf it as may be 
sufficient to realise the amount afores.iid, and to make 
return of what you hnio dune under tins warrant 
immediately upon its execution 

Given nnder my hand and the seal of the Court, 
tins day of Ih 

(Scot I (Signature) 

KLV — Notki tu SiRLTi iiN Briuh or i Uosi. 

(Jci* treii’iH 5J4) 

To of 

Whereas on the day of IS , yon became 

auzety for (•kiwc) of (pi'acc) that he rliould appear before 
thia Court on the day of and boned younetf Cn 
defanlt thereof to forfeit the sum of rupees to Her 

Majesty the Queen, Empress of fodia and whereas the 
said (anme) has failed to appear before this Conrt and by 
reason of such defanlt yon hare forfeitetl the aforesaid 
sum of rupees , 
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Vou arc hereby reejuired to juy the smd penalty or 
show cause, within daj a from this date, why payment 
of the said sum should not be enforced afrainst >oa. 

Gnen under my band and the seal of the Coart, 
tins (lay of 18 . 

(Sen?.) {SigHtiiiiie) 

XbA’I.— N iitio, to SuhI'Tt or KoRrririRi or JloMi 
roK Good Bkiiwioi'R. 


This 1' to niitliorj/e iiml r< ([uirc you, t!i<- said Sapinn 
tendent {oi Keeper), to rec^circ the aaid (wow) into you 
custody with this warrant and him safely to keep in thi 
said Jail for tlie said (tn m o/iMij>nao«'newO 

tins warrant with as cnllorsement rrrtifym" the mannci 

of its CTCcution. , 

(Jiren under my liand and the seal of the Court, tin 
da\ of 18 . 

{S<niy 


(See SectioH r,14.) 

To of 

Whereas on the lUy of 18 , you became 'lurc'ty 
by a bond for of (pitice) tJiat bo would be of f,'oo_d 

behaviour for the period of and bound yourself in 

default tlicreot to forfeit the sum of rupees to Her 

Jfaiesty the Queen, Kmpress of India; and whereas the 
said (name) has been conneted'of the offence of (luenGon 
the D^pHce conei'dj/) eoTUToitted since yon became aneb 
surety, whereby your security bond has become forfeited . 

You are liereby required to pay the said penalty of 
rupees , or to show cause within days why it 

siiould not be paid 

iiiven under my band and the seal of the Oonrt, 
tins day of 18 . 

{Seal ) (Sii/xntHic) 

XLVII— Warrant o> ATutuMvM scsinnt t SiRsn 
(5« eection 7/ 1 ) 

To ot , 

Whereas (nu»ie, dc«ciipt>o» uml udilM'<-<) bas bound 
himself as surety for the appearance of (nieviion the 
ennAition of the bonif), and tliC said (nnme) has made 
default, and thereby forfeited to Her Mftje8t> the Queen, 
Kmpress of India, the sum of rupee# (the ivh/iUii ih 

the bond) . 

This IS to authorire and icquirc you (o attach any 
moseable property of tho said (nemr) which you may Gnd 
within tho district of , by seizure and detention , and, 
if the said amount be not paid within three days, to ecll 
the property so attached, or so much of it as may be 
sufficient to realize the amount aforesaid, and make 
return of what you have done under this warrant 
iniTncdiately upon Its cxccutiou • 

frivcn under my liaiid and the seal of the Court, 
tins day of 18 • 

(Sc'ii ) (Siyn'itKx) 

XLYlll — WARlU^T III CoMJIITV»>T 01 Till SuBSTl 
in IN Acci'Hi Pm-oN inwirrEii to Hait 

[See ->N} 

To the Superintendent ('ir Keeper) of the Oiiil Jail at 

Whereas (n'lnie tlrtciij’lion of has bound 

himself IIS 11 sureti for tho appearance (A {•■late the 
ron'1il‘on if Ilf toruO and the said (niirnc) has therein 
made default whereby tlic penalty mcntiomcd in tho said 
liorui lias been forfeited to Her Majesty the Queen, 
t.nipress of India nnd whereas the said (nauie of euteli) 
Ims, ou diir notice to him, failed to pay the said sum or 
hIioii nil} l■Ilth(.lcnt c»ii«e why payment should not lie 
enforced iiffiiin't him. anil flic same cannot be recovered 
iiy attnchineiit and sale of mnicnble property of his, 

and an order has been made for hix Imprtsnnnicnt m the 

Civil Jail fur {^f-eifil Ihr , 


To {.a 


(See »ecfiun ■'HI ) 
• //r«cMp//o» I’lid (Tridrci*). 


Whereas on the 


day of 


IS 


II entire 


into n bond not to commit, etc , (a* i» Ihe bond), and proo 
of the forfeiture of the same lifts been given before n 
and duly rei;ordcd . 

liereby called upon to pay the said rroalt 

of nipcLS or to show cause before me within 

why payment of the same should not be enforced 
you. 

Dated this tiny of 

(Seal) 


{Sigvuluii) 


L— WaRROTTO VTTtlH TJI^ I’ROPlKTt 0» Till PlU'Clf' 
ON BRittH OF t Bond to hPfP the Pfttf 


(See eectiOH 114 ) 

o(»a«.efl«,I dc*,gmUon Po/iee-ijlieei), at the Tebf 


St.ltlOR of 

Whereas (iiome ami de»e<ipfion) did on the ‘W' 
18 , enter into a bond for the sum o* 

binding bimsolf not to commit a breach^ of tlio 
etc, (o* «» f/ ' 
said bond has 
and whereas 

calling upon , 

not be l»aid, and he has failed to do so or to Pv 
«nid sum , 

This IS to nuthonze iind require you to 
sei/uro moveable properly belonging to the swd t"' 

to tho value of rupees which you may fmd « . 

the district of ,nn(l, if the said sum bo 1™^, 

within , to sell the property ro attachcti 

much of it as may be sufficient to realise th o - ^ 

to make return of vrhat you have done under fh’® 
iiiiinodintely upon its execution 

Given under niy hand and the seal of the Court, t 

day of 18 


(SraO 


(S-y""' 


LI. — Warrant 


iMridM 


, Bui ai 


{See 


To the Supoiiiitcndcnt (r/i Keeper) of the Civd 


Whereas iiroof has been giicn befoix? nic ' . 

recorded that (»nme .Iscnpho") l-a» ‘'•’"’n ' Inc 
breach of the bond entered into by him to heep , 


KinprcRs of India, the s 




( ) 
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the sail! (ixiJMi) lia"! failcil to jny tlio saiil «um or to show 
eaii'e whv the said «iim should not he paid, nUhou}tli 
duly called upon to do so, nnd payment thereof cannot 
he cnfoiced b\ attnchiiicnt of his innxenhle pioperty, 
.and au order has hecn made for the iiupiisonnient of the 
said (imme) in the Civil Jail for the pcrioil of (/« im o/ 

This is to ’ ■ » t* -- - 

tandent (ci K 
said {neiiie) m 
and hini safcl" . 

of (ferm of iiiiprisaiiiiieiit), nnd to retiini that xvftrrant 
oith an endorsement rerlifyin" ^ the manner of its 
execution 

Given under my hand and the seal of the Court, tins 
dav of IS 

{S-if ) (Si.jH«f»re ) 

1,11 —IVlPRlM 01 AtTICUMIST VMI'lll 0\ FoaHITIBI 
nt JloMi >oR Goon llMitMiUR 

^See serfujH TIIJ 

To the Police.ptticer in chanre of the I'obce.sfition 
at 

Whereas (imiiic, rfeseuptinn n«<l oif<f<e««) dul, oiithc 
day of Ifi , RiTO iccurity by bond in the 
aum of rupees for the Kood behaviour of (nnme 

etfiP/ the principal), nnd proof has been giicn before me 
aod dnly recorded of the commission bi the said (neuir) 
of the offence of thereby the said bond lias been 

forfeited , and nhereas notice has been Ktven to the said 
(name) calling upon him to show cause why thc*aid 
sum should not be paid, and ho has failed to do so or to 
pay the said sum 

This IS to authoriro and require you to attach by 
sciinre mcreable property belonging to the Mid (««»«#) 
to the value of rupees which yoo mai tinci nithin 


the district of ,.and,*if the said sum be not paid 

within , to sell the property so attnehed, or ao much 
of it as may be siiltieicnt to realise tho same, and to 
make return of what you hare done under tins wnirant 
iminediatety upon its evcciitiun 

Ghcn under mj hand and tlie seal of tlio Court, this 
day of IR 

(Senf ) (Sic/»<i/i<rc.) 

liTII — WiRRINT III lUPKISONVlNT ON FoRFFITIRI' OF 
BoM> toR Goon Umiiiioir 

(Sec Fcffjoji .7/ / ) 

To the Superintendent ( m Keeper ) of the Civil 
Jail .at 

Whereas (<i<iinc, (fc*c< ipfioa nnd ndrfiCFt) did, on the 
daj of !8 , give security by bond in tho sum of 
mpccs for the gowl behaviour of (name, rte , of the 
l<nnrii>at), .and proof of the breach of the said bond h.as 
been Riven before me and diilv reeonled, whereby the 
said (n/iMic) has forfeited to Her Ufajesty tlie Queen, 
Empress of India, the sum of rupees , and whereas 
he has failed to pa\ the said sum or to show cause why 
the said anm should not be paid although dnly called 
npon to do »~.i i . . t 

b\ attachmei 
has been ma 

m the Civil ^ ^ 

This is to authorire and rcfiuiroyoii, the Superinten. 
dent (or Keeper), tc receive the said (name) into your 
custody, toRCther with this warrant, and him aafelj to 
keep in the said Jail for tho said period of (ferin of 
tmpritonmeat), returninR this warrant with nn enrlorso* 
ment certifyiug the manner of its esoeution 

Given under my hand nnd the seat of the Court this 
day of IH 

(Seal) (Si'jTintMrr J 
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CODE OF CRIMINAL PROCEDURE, 1898. 

AMENDMENTS INTRODUCED BY CTJMINAL RliOClCDUi ^: 

( Amekhmest ) Act 1023 . 


S. 4 (h) 


* CoiSfUiat to po'ice ro eoapUist— A u 

•J'f-i-d io .‘5. 4, Ct (*) au«t ta \6« t<% • Muc^mw. 
Ti-f^Utte • romrUint ol «a «n3er ^ 49' 

1. 1'. C. to tb« poliw « not »afr)«o-st < wthe 
• i y. 199 C. P. C.— 23 Cr M2 (MV 
2- M s aor a aduai br CoUectar na cwsaUr-.t — ' isoaio- 
n-.-itn an-lrrtb« »5in»ta'» oj i*"? C.i!’*cl vr c»»ot 
J m th * pisro of • ^ 

&a*.boru«> thr i«uinz o ♦aw'a'r" 


S B . H ( C . C » 


3- Ctilinbrsubord'iiteso! 

I=i-»'Ri!o 1. com?:.Hl-«>rrr • I> •:-■-> M-f- 


4 (k) 


Kotos. 


*• Earfsiry in connection witN tfo.'fC panfox 

O-i. do« not n,»Ve .nx imnmxovx ^ ^7 

ta eoonection .tth • tc*«W t«o.iw .Anr »orh 


S . 4 ( O ) 


tr*lc. ).v \ut>i.< 
went N .!!*- ii 

C * t X l i I 
rule St(i) ..f It. 


1 1 ). .1 


<(<» 


Ir i« kulh to is»Vr 

AW. prv've {. M '*{ni'U>b 

. ( If ,'rv*x^e>l tsiottat* t>> 
, vitbin tbenr 


Contnet Act — 
crf»T, whioh R M«i 
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j>«nl 
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SUPPLEMENT TO RAV’S CRIMINAL PROCEDUP.E CODE 


s. 5- 


Notes. 

Rules under Calcutta Rent Act. — Buie 4 of the rules I within the meaning of S. 5 (2) of the Crinimal 

granted by the Local Government of Bengal under j Procedure Code.— 25 C. N. COl. 

the Calcutta Be/jt Act, js not an “enactment” f 


S. 9. 

Notes. 


EBect of “making over” cases for disposal to Additional 
Sessions Judge by the Sessions Judge. — In a case in 
which an appeal was made over to the second 
Additional Judge, but circumstances eubaeQueatly 
occurred which made it more conTonient for the 
Sc’isions Judge to hear the appeal himself, held 
that there was nothing in the Criminat Proc^ore 


of the work of that Sessions Court, and the making 
over of the case did not amount to a traoster.— - 
19 A J. 052. 


10 (J) In every district outside the presidency towns the Local Government shall appoint 

a Magistrate of the first class, who shall be called the District Magistrate. 

(2) The Local Government may appoint any Magistrate of the first class to be an Additional 
District Magistrate and such Additional District Magistrate shall have all or any of the poners 
of a District Magistrate under this Code or under any other law for the time heing in force as 
the Local Government may direct. 

(5) For the purposes of sections 192, svh'Seclion (I), 407, suh-section [2), and 528 suh-seetions 
{2) anti (3), such Additional District Magistrate shall be deemed to be subordinate to the District 
Magistrate. 


Changes introduced 

(1) The words “for a period not exceeding sis months” 
have been omitted. This omission does swaj with 
the necessity of repc.ating thenotl/ication appointing 
an Additional District Magistrate, shoald an 
occasion arme for the extension of the period. 

(2) An Additional District Magistrate wifi now exercise 
not only the powers of the District Magistrate 
under the Code, but also “under any other law for 
the time being in force ” 

(3) 


The Joint Committee of 1922 however restored 
both the sections S‘\Ve do not see 


from the Legislature, the scope of subordination 
has been somewhat limited bv omission of cl (^) 

ois. 192.r ~ . V . . . 

distinction * 

trate and 

result how 

Additional 

Magistrate 

Ridings rendered obsolete— 34 C. 918. 


Notes. 

Scope of the enression “all the powers of a District 
Maghttate./— %Vhere under 8. 10 (2) Cr P. C., 
the I.OCBI Government confers on an Additional 
DUtrlcl Magistrate “all the powers of a Distnct 
Magistrate under the Code” such powers are not 


confined to those enumerated in Schedule Iff (*’1 
of the Code, but include all powers with which a 
District Magistrate is invested under the Cod® 
(lOclnding power to pass an order of sanction 
under S. 107}— 24 Cr. 110. (M| 



SdPPLE>tENT TO ray's CRtUtN'AL PROCEDURE CODE 


S. II. 

Notes. 

Temporary disability of District Magistrate due to lU- i 
' • ness — There is no vacancy in the office of the i 

District Magistrate and no temporary succession 
to such office Uithin the meaning of S. 11 of the I 


Cr P. C., where tho District Magistrate has not left 
tho Distnct, but is only temporarily incapacitated 
from attending to work.— 21 0. C 253. 


S. 12. 


Notes. 


X. Jurisdiction of mofassil Magistrates — If tho jnns- 


valid order transferring the case from the file of 
that Court to his file — 24 0 C 255. 

S jb>divisionalMagistrates.— A Sub'divisional Magis* 
teate has no jurisdiction to take cogniiance of 
matters outside the local area within which tlie 
District Magistrate has annointed him to act.^ 
19 A J. 77. 


• S. l6. 


Notes. 


Withdrawal by Magistrate who hear* the ease.— It 
IS tho^duty of a Magistrate nho has hoard the caso 


D. — Courts of pTcsttlency Magistrates. 

18. (J) The Local Government shall, from time to tnne, appoint a sufficient number of 
person (hereinafter called Presidency Magistrates) to be Magistrates for each of the presidency-towns, 
and shall appoint one of such persons to be Chief Presidency Magistrate for each such town. 

{2) The powers of a Presidency Magistrate under this Code shall be e.Tercised by the Chief 
Presidency Magistrate, or by a salaried Presidency Mapstrato, or by any other Presidency 
Magistrate empowered by the Local Government to sit singly, or by any Bench of Presidency 
Magistrates. 

(3) A Presidency Magistrate mag be appointed under this section for such term at the Local 
Goeerninent mag, bg general or special order, direct 

{•/) The Local Government mag appoint ang person to f*e on Additional Chief Presideneg 
Magistrate, and such Additional Chief Presideneg Magistrate shall hate alt or ang of the poirers 
of a Chief Presidency Magistrate under this Code or under any of/.er foic for the timr being in force, 
as the Local Government mag direct. 

Changes introduced 

(1) The word* ••*ny p<T»<'n” in the new »uh-cl»a*^ (I) 1 Chirf Prvsilen^T M»;utr»tei hue Iwen intralaee.l 

which proTiJei for the «rpointment of Additions! | fur the following mvia s “VVe think there U f >rve in 
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the suggestion of the Calcutta Bar Library dob ' 
that it IS not necessary to restrict the appointment 
of an Additional Chief Presidency Maeistrate to 
persons who are already Presidency ilagbtrates, 
and we have therefore substituted the words . 
“any person” for the words "any Presidency • 
Magistrate ” It is of interest to note that the 
Select Committee of 1916 sought to restrict the 


appointment of Additional Chief Presidency Msjw- 
trates to persons who were already PresiJeoey 
Magistrates ” It may be noted in passing that the 
relation between the Chief and the Additional 
Chief Presidency Magistrate is left undefined. It 
is left no doubt to the discretion eiereUable by the 
Local Government under S. 21 (2). 


21. (I) Eveir Chief Presidency Magistrate shall exercise within the local h’mits of his juris- 
diction all the powers conferred on him by this Code or 
Chief Presidency Magistrate. which by any law or rule in force immediately before 

this Code comes into force are required to be exercised by any Senior or Chief Presidency 
Magistrate, and may, from time to time, with the previous sanction of the Local Government, 
make rules consistent with this Code to regulate — 

(а) the conduct and distribution of business and the practice in the Courts of the 

Magistrates of the town ; 

(б) the times and places at which Benches of Magistrates shall sit ; 

(c) the constitution of such Benches ,* 

(d) the mode of settling differences of opinion which may arise between Magistrates 

in session ; and 

(e) any other matter which could be dealt with by a District Magistrate under hU 

general powers of control over the Magistrates subordinate to him. 

(2) The Local Government may, for the purposes of this Code, declare what Presidency 
Magistrates including Additional Chief Presidency Magistrates are subordinate to the Chief Pre* 
sidency Magistrate, and may define the extent of their subordination. 


Changes introduced. 

The amendment to Cl (2) iscoasequentlonal upon the- tional Chief Preiidency Magiatratu" are created, 

amendment introduced in S. 18 by which "Addi- | 


29. (!) Subject to tbe other provisions of this code any offence under anv other law shall, 
when anv Court is mentioned in this behalf in such law, 

„d.r other 1™ 

(2) 'When no Court is so mentioned, it may be tried by High Court or subject as aforesaid 
by any Court constituted under this Code by which such offence is shown in the eighth column 
of the second schedule to be triable. 


Changes introduced. 

The changes introduced supply an omission. Trials I 
under Specul Acts, even when no reference is I 
made therein to the particular Court or Courts I 


entitled to try the offender, are made subject to 
the special provisions applicable to the trial of 
European Bntish subject*. 


29A. iVo Magistrate of the second or 

Trial of European Bntish Subjects bi^ second 
and third class Magistrate* 


third eJass shall inquire into or try any offence which 
t$ puntshaVe olhencise than with fine not exceeding ffH 
rupees where the accused is an European British suljeA 
who daimt to be tried as such. 



SUPrLEMBNT TO JIAV S CBIUINAL yBOCEDURE COD^ 
See 29A has been added by tho Criminal Law Amendment Act 1923 (XII of 1923). 


29B. Any offence, other than one jmnishahle with death or transportation for life by any person 
who at the date when he appears or is brought before the 

Jurisdiction in the case of Juveniles. 

CoMrt ts under trie age of fifteen years, may be tried 
by a District jl/a^isfrafc or a Chief Presidency il/oj/isfra/c, or by any Magistrate specially empower- 
'ed by the Local Government to exercise the poicers conferred by secfi’on 8, si/6-secfio« (i), of (he the 
Reformatory Schools Act, 1807, or, tn any area in which the said Act has been wholly or in part 
repealed by any other law providing for the custody, trial or punishment of youthful offenders, ly 
any Magistrate empowered by or under such law to exercise all or any of the poit-ers conferred thereby. 


Changes introduced. 

Section 29D is new. It makes a special tiroruion for 
mvenile oBenders “In view of the lad that the 
Reformatory Schools Act 1897, has to a considerable 
extent been repealed m Madras by the Madras 
Children Act 1920, and way be repealed elsewhere, 
we have proposed an addition to the new S 29A to 


S. 32. 

Notes. 

Deterrent sentences to be passed only in exceptional 
eases.— “Deterrent punishments are now r^rded 
only as of utility** and it cannot bo dented that 
they have, under ctrcumsUnces, their valae— m 
what are luckily as a rule exceptional circums- 
taneeg. When wares of imitatiro crime, such for 
example (and I epeak from personal experience) 
garroting, gang robbery (or daeoity a» it is called i 
here) and forger}* of counterfeit com or notes, 
commence to sweep over a State, judicious and 
increasing seventy may properly bo utilised to ' 
cheek and deter such an inundation: again m 
times of public tumult, when there is danger of a 
wide breach of public peace or aecunly, or where 
a highly organised or what one may call eemi 
professional association of persons engineer aenea 
of offences, such as swindling or burglary'.deterrent 
punishments may be with caution advantageously 


inflicled.— such a category u naturally not 
eshausrive but illustrative only 5 and sound 


Section 35 of Indian Companies Act not governed by 
S 32 — Under S 35 of the Companies Act, a 
Magistrate is bound to impose a fine of Ra. BOO in 
in re«pect of each offence of issuing a sbare.warrant 


more than two such share-warrants have lM»n 
issued.— 20 a 070 


S. 33- 

Notes. 



sentences on juveniles bejond what the sentences 
would amount in the case of adults, in order thst 
juveniles should pet the advantage of being confined 
in a juvenile pnson.— Jt/ac/eod, C .f. in £3 B. 
R. 1199. 

2 , Sentences of whipping by second class Magistrates.— 
Magistrates of the second class, who had, under 


Act X of IS72, power to inflict the punishment 
©I whipping, could not. after Act X of 1895, 
come into force, pass that sentence, unless the 
power had been tpecuU} conferred upon them— 
7 n. voT 


Section 33 controlled by S. 65 1 P. C,— A Slagwima 
u not empowered, under h. 33. Cr P. Code, jo 
award imprisonment in default of fme. in excess 

of the term prtsenbed by B. 65 Penal Code. 10 

>L 165 (F3 )=£ Weir 3U (1 M. £77 OTerruJad . 
10 31. 166 (K)=2 Welt £6. ' 
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4. Can imprisonment in Reformatory terminate on 1 
payment of fine ? — There isf no authority for direc- I 


ting that imprisonment in a Reformatory shall ter- 
minate on payment of a fine.— (93-00) L. B Wl- 


Sentences which Courts and Jlagistrates may 
pass upon European British Subjects. 


34A. No'ioUk^inndinff anything contained in sections 

31, 32 and 34— 

(a) no Court of Session shall j:ass ok any 
European British subject any sentence other than a sentence of death, penal servitude, or imprisonment 
with or without fine, or of fine, and 

(6) no Bistrict Magistrate or other Magistrate of the first class shall pass on any Eitropean 
British subject any sentence other than imprisonment which may extend to lico years, or fine tchch 
may extend to one Mousand rupees, or both. 

Note. — Section 34 has been inserted by the Cnmtnal Law Amendment Act 1053 (XJI of 1953). 


35. (i) TVAeJi a person is convicted at one trial of two or more offences, the Court may, sub- 
ject to the provisions of section 71 of the Indian Penal Code 


oSm?S”Too?tS.” sentence Inin, lot such offences, to the several pumsl- 


menta prescribed Jherefor which such Court is couiprtent 
to inflict ; such punishments, when consisting of imprisonment or transportation, to commence 
the one after the expiration of the other in such order as the Court may direct, unless tie 
Court directs that such punishments shall run concurrentlj. 

(2) In the case of consecutive sentences, it shall not be necessary for the Court, by reason 
only of the aggregate punishment for the several offences being in excess of the punishment 
which it is competent to inflict on conviction of a single offence, to send the offender for trisi 
before a higher Court ! 


Provided os follows . — 


(a) in no case shall such person be sentenced to imprisonment for a longer period 

than fourteen years : 

(b) if the case is tried by a Magistrate (other than a Magistrate acting under section 

31), the aggregate punishment shall not exceed twice the amount of punishment 
which he is, in the exercise of his ordinary jurisdiction, competent to inflict. 
(3) For the purpose of appeal the aggregate of consecutive sentences passed under this section 
in case of convictions for several offences at one trial shall be deemed to be a single sentence. 


Changes introduced. 

(1) The scope of the aectioQ has been iimited by the 
proTisioru of S. 71 I. P. C. The words "subject 
to the proTiaions of S. 71 of the Indian Penal Code" 
added to CL {11 leave no room for doubt. The 
explanation hss been repealed as unnecessary. 
Rulings rendered obsolete — 11 C. 349 : 19 C. 105 (110) 
16 C. 725 {728) : 4 0 J 50 s 23 B. 700 (F.B.) ; 17 
V. 200 (F.8.) : 12 M. 30 ; 1 Weir 34 s 2 A. 101: 
10 A. 58 s 10 A. 140 s 1 L. B. 3 ; 0 L. B. JCO • 31 

r. It. isai. 


By substituting the words "the aggregate of oonsecutifS 
for the word "aggregate," the lyegwlatore has no* 
definitely confined the operation of Cl. (3) to tba 
cases of consecutive (as opposed to concarrent) 
sentences only. Tho amendment follows the rul- 
mgs cited under S 35 1(107) at p 51. See al«o 
Note No 6 below ~ 

Rulings rendered obsolete.—15 C. N. 734 : 17 C. N- 
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Notes. 


1. Change of Law. Under the Code of 1882, there 
was no provision in the Code to pass concurrent 
sentences.— (07) 17 A. N. £07. 

2. Cumulative Sentences— When, in the same penal 
statute there are two clauses applicable to the 
same act of the accused, cumulative punishments 
are not to be awarded unless it is so expressly 
provided in the statute — 11 B. H. 13. 

3. Sentences In separate trials cannot be made concur- 
rent— Where separate trials are held and separate 
sentences passed upon the accused at each trial, 
the sentences under S. 397 Cr. P. G. must be served 
consecutively. The Court has no power in such a 
case to direct under S. 35 of the Code, that the 
sentences do run concurrently as that section 
relates to sentences in cases of convictions of several 
offences at one trial.— 19 A. J. 310 

4. Separate sentences can be inflicted only in case of 
distinct offences. — Where an offence is committed 


cannot be mflicted under S. 35 Cr. P. 0 and 8. 71 
L P. C. Thus, where a person commits house* 
trespass and attempts to murder an occupant of 
the house, he may be convicted of both these 
offences, but a separate sentence for each anch 
offence is not justified. — 22 Cr. 198 (L.) (23 B. 700 
(F.B.) Fd.) 

Note. — See also the cases reported at . 1 L. B 279 : 
SB R.S50:8B R.853 

Appeals— Computation of sentences — A first class 


6 . Solitary imprisonment for each distinct offence.— It 
IS not against the spirit of the law to mahe three 
month’s solitary confinement a part of each sentence 
of rigorous imprisonment to which tho accused is 
eentenced in succession, on serrate eonvietions for 
dutinct offences— (93-09} L. D. 213. 


Continuance of powers of ofllcers transferred 


40. Whenever any person holding an office in the service of Government who has been 
invested with any powers under this Code throughout 
any local area is appointed to an equal or higher office 
)f the same nature, within a like local area under tlic same Local Government, he shall, unless 
;he Local Government otherwise directs, or lias otherwise directed, • • exercise the same powers 
in the the local area in which he is so appointed 


Changes introduced. 

(1) By Bubstitutins tho «onl "appointccl for tlio word ■ 
“transfcrresl,” tho Logulaturc has met the objoclum I 
raised by Markbj J. in 2 C. 117 that tho iMistin!; I 


officer not tran'forroii but appoinlotl on his return I 
from leave to an equal or higher office of the same 1 


nature, to exercise tho pjwera with which he was 
investe J before ho went on leave (See. 2 11. It. 530J 
(2) By the omission of the words “ continue to,” the 
L^isUture confirms the decision in 3.\ 503 (FBI 
15 Cl* 15 and U Cr 239(A) (.S 40(3)). that a 
reverted nSieer ceases to exercise the powers with 
srhich he was Investel during his temporary 
incumbency of a higher oSce of a like nature. 


S. 42. 

Notes. 

Refusal to Join police in search of a suspect no 
offence.— Tbs Law does not intend that roiioe 
officers should have a general posrer of raUing 
upon members of the public to join them in doing 
the srork for which they are paid, such as tracing 


out the whereabouts of an abeconliag criminal, 
or collecting esnJenec to warrant hts conviction. 
By refusing to Join In such a ease, a peram d'jee 

not in'ur criminal liabditT.—2l Cr. 601 (Ak 


45. (7) Every village lioadman, tillace-accountAnt. vtUare-watcLnaa. tnllage police*o5Icer, 
owner or occupier of land, and the agent of any anch owner or occupier in cAoryc o/lAc ^ 
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of that land and every officer employed in the collection of revenue or rent of land on the part of 

Government or the Court of Wards, shall forthirith 

Village headmen, accountants, landholdera and - x ii, » * -ar *1,0 «««>? 

others bound to report certain matters. communicate to the nearest Jfagiatrate or to the officer 


in charge of the nearest police-station, whichever is the 
nearer, any information which he may possess respecting — 

(a) the permanent or temporary residence of any notorious receiver or vendor of 
stolen property in any village of which he is headman, accountant, watchman 
or police-officer, or in* which he owns or occupies land, or is agent, or collects 
levcnue or rent ; 


(6) the resort to any place within, or the passage through, such village of any person 
whom he knows, or reasonably suspects, to be a thug, robber, escaped connet or 
proclaimed offender ; 

(c) the commission of, or intention to commit, in or near such village any non-hailable 

offence or any offence punishable under section 143, 144, 145, 147 or 148 of the 
Indian Penal Code ; 

(d) the occurrence in or near such village of any sudden or unnatural death or of any 

death under suspicious circumstances ; or the discovery in or siear such 0 / 

any corpse or part of a corpse, in circumstances ^vhich lead to a reasonable suspicion 
that such a death has occurred or the disappearance from such vtlaye of any person 
in circumstances which lead to a reasonable suspicion that a non-hailable offence 
has been committed in respect of such person. 

(e) the commission of, or intention to commit, at any place out of British India near 

such village any act which, if committed in British India, would be 'an offenf* 
punishable under any of the following sections of the Indian Penal Code, namely 
231, 232, 233, 234, 235, 236, 237, 238, 302, 304, 382, 392, 393, 394, 395, 396, 397, 
398, 399, 402, 435, 436, 449, 450, 457, 458. 159. 460, 489A, 4S9B, 489C, owd 


(/) any matter likely to affect the maintenance of order or the prevention of crimes or 
the safety of person or property respecting which the District JIagistrate, hy 
general or special order m^ade with the previous sanction of the Local Government, 
has directed him to communicate information. 


(2) In this section — 

( 1 ) “ village ’ includes village-lands ; and 

(ri) the expression “ proclaimed offender ” includes any person proclaimed as an offender 
by any Court or authority estabhshed or continued by the Goi’ernor-General m 
Council in any part of India, in respect of any act which, if coromitted m 
British Itidia, would be punishable under any of the following sections of 
Indian pimal Code, namely. 302, 304, 382, 392, 393, 391, 395, 396, 397, 393, 
399, 402. -136, 449, 450, 457, 458, 459 and 4C0. 
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(3) Subject to rules in this behalf to be made by the Local Government, the District JIagis-' 
Appomtmenl ol v.ll.g. -leadnim by Di.tt.ct S«h-d,vt, tonal MaghlnU may from time to time 

Slagistrate in certain ciaes for purposes of tJih appoint one or more persons t(’i/A his or their consent to 

perform the duties of a village-headman under this section 
ichether a village-headman has or has not been appointed for that village under any other laic. 


Changes introduced. 

(1) The words “in charge of the management of that 
land’’ introduce a necessary restriction. The 
operation of Cl (1) is now confined to those agents 
only who are actually concerned in the management 
of the property m question 

(2) The word “possess" has been substituted lor the 

word “obtain," thus making it obbgatory to gire 
information only when the persons specified in Cl (I) 
hare personal knowledge of the fact. See (00) I 
A. N 207 [ 

(3) The reason foramplifying subsection (d) IS as follows:' 
“We think that, m the cases referred to in Cl (d). 
the obligation to gire information should only arise 


when a reasonable suspicion exists that a non* 
bailable offence has been committed.” (Joint 
Com , 1022) 

(4) The scope of subsection (e) has been amplified by 
the addition of twelre new sections , s. 2Jl to 233 
refer to offences relating to counterfeit coins. 

and Ss 4S0.\ to 4801) to counterfeiting currency* 
notes 

(5) • 


X. Section is not punitire. — “The prormons of the 
Section are not intended to be punitive in themsetres 


admittedly correct m all particulars, no further 
duty or obligation lies on that fierson for a iding his 
own weight to the information by fumi«hin« (resh 
information on the aims lines— 3 0 J 5)0 
(4 C. 023 • 20 C 316 7 M 430 1 Weir IO» R ) 

2. Mukaddam and Kotwar m C. P. — Under S 4) of 

the Criminal Procedure C>dr, ererv MoVksdatn 
and Kotwar n bound to cjnimunieite forthwith 
to the nearest Station House Officer or Magistrate, 
the occurrence in and near the village of any an Jden 
or unnatural death or ana death under any snspi* 
cioua circumstances — 23 Cr 31) (X ) 

3. Meaning of “unnatural" death — In the ordinary 
sense of the word ‘'unnatumr' meana “not according 

S. 46. 


Application of subsection (3) to the Punjab Frontier. — 
The limits laid down by subsection (3) of S 46 
do not apply where the Punjab Frontier Cnnies 
Regulation III of 1001 is in force (SS P It Iv5i) 
“Rut this section gives a right to cau«e the death 


to nature." A natural death msana death on 
account of disease, old age etc , t e death hcooght 
about by the operation of the ordinary laws of 
nature An unaatural death means a death 
eausci by unnatural means ey aoeident, murder 
culpibto iiomieide, etc In 23 Cr 343 (S’, ) Ifalifa 
A j C hell, that to come within the meaning of 
the word “unnatural ' as used in S 43 of the Cr. 
P C . e-i as to re uire to be reparled imm“ liately, 
the effect (death) must occur fairly eooi after the 
cautc (aceileat etc ) In that case one T D fell 


lav, B»» ivM vvi. I vivC X S.veij iiuiu lue ellecvs of 
that fall, that would surely not have been regarded 
as a death which had to be reported forthwith, 
though It would bo jutt as unnatural as if T had 
died within a few minutes of his fall or had been 
killed by it instantaneously.” 


of a perwon agamst whom those portions of the 
Punjab Fmntier Crime P.eguUtions 1S87, which 
are not of general application may b» enforcc'l, 
et“ " — See b 34 of the IteguUliofL 


B — Arrert srifAouf Harronf 

M (/) Any police-ofncer may, without an order 
roUo. „,v .rmt ..tlo.t ..nvnt. ^ M.p.trat. .nj »ilLonl • .mit— 
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first, any person who has been concerned in any cognizable ofTcncc or against whom a 
reasonable complaint has been made, or credible information has been received, or a 
reasonable suspicion exists of his having been so concerned ; 
sccon'lhj, any person having in his possession without lawful excuse, the burden of prov- 
ing which excuse shall He on such person, any implement of house-breaking ; 
thirdly, any person who has been proclaimed as an offender either under this Code or by 

order of the Local Government ; 

fourthly, any person, in whose possession anything is found wliirh may reasonably be 
suspected to be stolen property and who may reasonably be suspected of having 
committed an offence with reference to such thing ; 
fifthly, any person who obstructs a police-officer while in the execution of his duty, or 
who has escaped, or attempts to escape, from lawful custody ; 
sixthly, any person reasonably suspected of being a deserter from Her Sfajesty’s Army or 
Navy or of belonging to Her Majesty’s Indian Marine Service and being illegally 
absent from that service , 

seventhly, any person who has been concerned in, or against whom a reasonable complsi'^t 
has been made or credible information has been received or a reasonable 
exists of bis having been concerned in, any act committed at any place out of 
British India, which, if committed in British India, would have been punishable as 
an offence, and for which he is, under any law relating to extradition or under the 
Fugitive Offenders Act, 1681, or otherwise, liable to be apprehended or detained in 
custody in British India ; and 

eighthly, any released convict committing a bieach of any rule made under section B63, 
sub-scction (5). 

nin'hhy, any person fo' ickose arrcri a requisition has b^en received from aiio'her police-ofiicer, 
provided that the requisition specifies the person to be arrested and the offence or other 

cause for ichich the arrest i$ to be wade and it appear^, therefrom that the person might 
lairftdly be arrested without a uarrant by the officer who issued the requisition 
(2) This section applies also to the police in the town of Calcutta 

Changes introduced. 

|1) ’ 


(3) By the addition of the ninth clause, the Le;;islatare 
hai definitelv oTcrruted the decision In 4t C. TA 


is a u<eful addition and is really aa example ot onf 
of the gereral ways in which “credible information 
may be received within the meaning of the firs* 
cUu<e. 

(3) “W- _.*u .1.—. ... , , .V.. ,ome 


the 

arrest u to bo made, ao that the arresting 
can aatisfy himself that the arrest coahl lawfully 
have been made without warrant b}’ the pfi*®** 
issuing the requisition (Joint Com 19-’3.) 
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il 


Notes. 

I. Issue of warrant by Magistrate amounts to “reason- I 2. Power to arrest under S. 54 not confined to any 
able complaint.”— In order to justify a police particular local area. — Section 51 Cr. P. C gives 

oHicertoarrc8twithoutwarrantanypersQn“agamst the police power to arrest without a warrant a 

whom a reasonable complaint has been made that person who is charged with a cognisable offence 

he has been concerned in a cognizable offence,” and “it seems to mo that it makes no difference 

it is not necessary that the complaint should have so long as it is within British Indn," (Kumarswami 

made to the police officer himself. It is sufficient Sastri, J ), that it to say, a police officer is autho. 

that a reasonable complaint should have been made riscd not only to arrest m aucli cases within the 

to any person who was entitled to entertain it — limits of his own Police Station but anywhere m 

e.j — a Magistrate and that the latter after taking British India. — 11 JL J. 441. 

the statement of the complainant had acted upon 
it and had issued a warrant for the arrest of the 
person concerned. 3 U. P. (A ) 133. 


S. 55- 

Notes 

I. Magistrate cannot order bad character to leave any 
place — The law does not authorise a Magistrate 
to order any person to leave any plac c under threat 
of being prosecuted as a bid character — 10 A 
J. 051 : ((07) A N 59 U ) 
a. Power to order further detention after discharge — 
Where persons arrested on suspicion under S 5> 


58. [1) When any ofliccr m charge of a polirc-station or amj poltce-ojicer tnahng an inveitU 
gallon under Cha/iter XIV requires any ofiicer subordinate 
froorfur. whm pol.c-oSctr d.putot .obord.n- „ ,vorrant (otbcrw.ss than in 

ate to arrest without warrant 

Ins prcwnce) any person who may lawfully be arrested 
without a war/ant, he ahall deliver to the ofTicer required to make the arrest an order in writ- 
ing, specifying the person to be arrested and the offence or other cause for which the arrest 
is to be made The ojicer so required shall h-Jore ninking Ihe arretf nolifij to the person to Le 
arresfed the substance of the order and, tf so required b>j such person, shall shotc him Ihe order. 

(2) This section applies also to the police in the town of Calcutta. 


liLcIv tu promote facility of work “We coniMer 
that % police offi'T mtkint an inveitigition ihouM, 
no lest ihn an ofli-'cr in chir/» of a pilics itstion. 
hive p>*cr to d'pute a aubirJinite Li effect 
armt onler th“ proniim* of .S 5-J (1) and we 
propwe an amendrn'nt in tbi* •ubv'rtun accord- 
ingly (S>1 Ofi. 191C) 


Notes. 

Rescue from lawful custtxjy. — -k con*laMe in ^•o^t3lace 
of wnUen order* by a }'ub-In«jw'clor onler r'. 5*1 
Cr. P. G arreeted certain i>er*>ns The aceuwd i 
thereujKm pushed atide the constat!-, anl rescued I 


them from liwfu! cn«V>l» II-1 1. that lb- a-enw-l 
were coi'tv on l-r s fell with f« *35 Ini.an 
Penal C.»K — It .K. SsT 


Changes introduced. 
Tho 


police station This i« a u*efu1 innovation and 


in connection with a case of daeoity are discharged 
from custody, no Magistrate has any authority 
to direct their further detention in custody on a 
different matter unlc«s and until they hvl been 
re arrested by tho Police under S 65 of the Cr. P, 
C— 4IA 180. 
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59. (7) Any frixale -person may arrest any person who in his vieif commits a non-haiklk 
and cognizable offence, or any proclaimed offender, and, 
by private person, Procedut. on .»ch „ah,ut umcccsmvj ddcuj, shall maU mer amj femn 
SO arrested to a police-officer, or, in the alienee of a police- 
officer, tale such person or cause him to be taken in custody to the nearest jiohce-siation. 

(2) It th%ie is reason to believe that such person comes under the pto^^8ions o( section 
54, a police-ofScer shall re-arrest him. 

(3) I£ there is reason to believe that he has committed a non-cognizable offence, and he 
refuses on the demand of a police-officer to give his name and residence, or gives a name or 
residence a-hich such officer has reason to believe to be false, he shall be. dealt with under the 
provisions of section 57 If there is no sufficient reason to believe that be has committed anj* 
offence, he shall be at once released. 


Changes introduced. 

Tho words “or cause him to be taken m custody to the i 
nearest police station" put the legislative seal on 1 
the view taken by the Madras High Court in 11 M I 
480 and 17 M 103, the Calcutta High Court in 
41 C 17 and the Allahabad High Court in 29 A. I 
476 and 23 A 206, that tho law does not require I 
that the private person who arrests the offender | 


Notes. 

Limits of arrest by private person— Section 69 of the i 
Criminal Procedure Code empowers a private person 
to arrest any person who, m his view, commits a I 
non-bailable and cognisable offence. A private j 


should perBonnlly take him to the Police Station H 
he cause the offender to he taken to tho thana, he 
does all that is require of him “We think that the 
Words “without unnecessary delay’ should 
all that follows and we have made a slight drafting 
change to effect this, (iloinl Com. 10330 


person who ‘attempts to arrest a person^who h»* 
not committed a cognisable offence «« his is 
not entitled to tho protection of that section, or 
of S. 225 of the Penal Code.— 2 L. 303. 


S. 68. 


Notes. 

2 . None attendance due to illness. — "It appears to me 
that if a person is sufficiently incapacitated by 
illness to have given up ins ordinary avocations, 
this would be sufficient excuse for him not to 
attend a Court in obedience to a summons If 
tho applicant was so lU that his absence could not 
be regarded ns a wilful disobedience to the Oonrt'a 


order, the fact that he did not send » man to 
inform the Court of his illness, would render hi® 
liable to punishment.’’— Ryves, J. — 23 Cr. 20S (A.) 

2- Summons not sealed is illegal. — A summons not 
Sealed as required by S 08 of the Cr. P. C. is mee**- 
2I Cr 800 (41.) (42 C. 708 Fd ) 


Ss. 69-70-71. 

Notes. 

Substituted service to be ordered when— Substitute! 1 sersiee. In tho absence of reasonable diligence 

■crMco <.f summons should not be ordered until I in attempting to personally serve the sum®'’*’®' 

pro. er steps have been taken to effect a personal | substituted service is bad —23 Cr. 739 (N-)- 
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S. 87. 

Notes. 

Appl'Cation o( the section — A m&o who ides a petition 
agamst the order issuing the warrant an i takes steps I 
to procaro an order of a anperior Court tiat he I 
ahould be allowed to remain on bail after such I 
warrant has been issued, can neither be s^d to be > 

88 (i) The Court issuing a proclamation under section 87 may at any time order the 

attachment of any property, moveable or immoveable 
Aluctaent of pooporfy of p=™n .b,oo„dmB. MonBmg to the proclaimed pecon. 

(2) Such order shall authorize the attachment of any property belonging to such person 
within the district in which it is made , and it shall authorize the attachment of any property 
belonging to such person mtliout such district when endorsed by the District Magistrate or 
Chief Presidency Magistrate within whose district such property is situate. 

(d) If the property ordered to be attached is a debt or other movable property, the 
attnclimcnt under this section shall be made— 

(a) by seizure ; or 

(£t) by the appointment of a receiver ; or 

(c) by an order in w'ntmg. prohibiting the delivery of such property to the proclaimed 

person or to any one on hts behalf ; or 

(d) by all or any two of such methods, as the Court thinks fit. 

(^} If the property ordered to be attached n tmuiuvcable, the uttaiLiiicnt under this section 
shall, m the case of land paying revenue to Government, be iimde thrmigh the Collector of the 
district in which the land is situate, and in all other cases— 

(e) by taking possession , or 

(/) by the appointment of a receiver , or 

(3) by an order in wnting prohibiting the payment of rent or delivery of property to 

the proclaimed person or to any one- on his behalf , or 

{h) by all or any two of such methods, as the Court thinks fit 

(J) If the property ordered to be attached consists of livestock or is of a perishable 

nature, the Court may, if it thinks it expedient, order immediate sale thereof, and in such case 
the proceeds of the sale shall abide the order of the Court 

(C) The powers, duties and liabilities of a receiver appointed under this section shall be 
the same as tho«e of a receiver appointed under Chapter XXXVI of the Code of Cml Proce-lure. 

(C.4) If any r/<ii»»i i« prr/rrrof to.or nf’jfHton tnaif totkr aitaeKment cf.any pro^^^riy attaeK^ 
iinfcr tAi'r section trifliin sir riiont^r from thf daft of sucA cftacAment, hy any j^non trfAer tA-jn 
pfoclauiicif jicfson, on the yruanJ that the ctaimamt or of^jeeior hat an interest in tueh froperfy. 


absconding nor concealing himself. In such a caso 
no action can be taken under S. 87 Cr. P. C. by the 
Court which issued the warrant — 23 Cr. 45t (L.) 
(See (1886) 2 Weir. 40). 
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and thai such inlerest is not Uahle to attachment under this section, the daim or ohjection shall be 

inquired into, and may be alloued or (hsalloiced in tcfiole or in part. 

Provided that any claim preferred or ohjectton made tcilkin the period aUoiced by this sul’Seclion 
may, in the event of the death of the claimant or objector, be continued by his leyal representatire. 

(GB) Claims or objections under sub-section (GA) may he preferred or made in the Court by 
which the order of attachment is issued or, tf the claim or objection is t« respect of property attached 
under an order endorsed by District Magistrate or Chief Presidency Magistrate in accordance tcilh 
the provisions of subsection (2), in the Court of such Magistrate. 

(GG) Every such claim or objection shall he inquired into by the Court tn which it is preferred 

or made • 

Provided that, if tl is preferred or made tn Ike Court of a District Magistrate or Chief Presi’ 
dency Magistrate, such Magistrate may male it over for disposal to any Magistrate of the first or 

second class or to any Presidency Magistrate, as the case mag be, subordinate to him. 

(6D) Any person whose claim or objection has been disallowed in whole or in part by an order 
under sub’section (GA) may, within a period of one year from the date of suck order, institute 
a 5«i< to establish the right which he claims in respect of (he propertg in dispute; hut subject to 
the result of such suit, if any, the order shall he conclusive. 

{GE) If the proclaimed person appears within the time specified in the proclamation, the 
Court shall male an order releasing the property from the attachneni. 

(7) I£ the proclaimed person does not appear witlun the time specified in the proclamation, 
the property under attachment shall he at the disposal of Government ; but it shall not be sold 
until the expiration oi six months from the date of the attachment and until any claim preferred 
or objection made under sub-section GA has been disposed of under that suh-seclton unless it w 
subject to speedy and natural decay, or the Court considers that the sale vould be for the bene- 
fit of the owner, in either of which cases the Court may cause it to be sold whenever it things 
fit. 

Changes introduced. 

The whole o! the amendmeat h$i been framed with a 
Tiew to remoTe a glaring omUaion in the Code 


u made hj a person other than the absconder to 
each property, the 3Ligutrato should stay the sale 
of the property and giee the claimant time to 
establish his title in Cieit Court” (30 >1. 8S) The 
only remedy was by a regular suit (See 8S (16) The 
clauses now introduced provide, 

(1) for tnai of lucli claims fay the Msgutratc who 
issued the order o! attachment, or m the speciil 
case provided for in CL (2)b} (be District Jlagistrato 


or the Chief Presideocy ^lagiatrate provided that the 
claim is preferred withm 6 months and has not been 
designedly or unnecessarily delayed- 

(2) that on the death of the claimant dnnng the pendea- 
cy of the objection, hts heir or legal represeotative 
may prosecute the same 

(3) If the claim u disallowed, a Civil Suit may be 
tuted within one jear to establish the right. 

(4) “U e think that a limited power to transfer clai®* 

and objections for disposal to Subordinate 
trates would be useful, and we hare, therefore, 
provided that District JIagistrates may translej 
such eases to Magistrates not below the rank oi 
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S. 90. 

Notes. 

Arrested witnesses — A Magistrate is competent to' Ss 3S2 and 355 (Code of 1872] — S. 90 of the present 

admit to bail recalcitrant witnesses arrested under ' Code. — 2 Weir. 39. 


S. 94. 

Notes. 

When an order under S. 94 is justified. — When a person 
required to produce certain books of account 
conducts himself in such a manner as to raise 
a suspicion that the books will not be forthcoming 
for inspection at the proper time and place, a 


S. 96. 

Notes 

c i.. unA»r fnntpm. explained by the Judicial Committee of the Privy 

• Council in Cturle v Brojendra iCuiiore liotf Chew* 

• • . <iAury (30 C. 053 (P. C )) empowers a Magistrate 

I * * to issue a search-warrant before any preceding 

• • of any kind are initiated and m view of an enquiry 

enquiry now being made or about to bo made." about to be made." (Kowbouldi J.)->24 C.N. 

(Chandhuri, J.) "Section 90 of the Cr P* C as 405 



99A. (/) Whore— 

(а) any nowapaper, or book as as (lofincil m tin* Press and Rcpistratinn of Books .\ct, 1807, or 

(б) any document, 

whereier printed, appears to the Local Goiernment to 

J”';.:.'' »"'■ -i,.,™, 

the publication of ivliich is punishable under section 
121A of the Indian Penal Code, tlie Local Government mav, by notification in the local Oflicial 
Gazette, stating the grounds of its opinion, declare every copy of tlie issue of the newspaper 
containing such matter, and every copy of such IkwIc or other document to l>e forfeited m Ills 
Majesty and thereupon any police-officer may seize the same, whereier found in British India, 
and any Macistrate may by warrant authorise any |*olice-ofRcer not l*eluw the rank of sub-inspector 
to enter upon and search for the same in any premises where anv copy of such i«5ue or any such 
book or other document may l*c or mav not I'e rcasnnabh suspected to be 

(?) In sub-scction (/) “document “ includes al-o an\ painting, drawing or photograph, or 
other visible representation. 


99B. .\ny person baling any interest in any newspaj'er, lK>ok or other document, in res- 


AppJieation <0 Ilich Ciiurt 
of f 'Tffitnw. 


pect of which an onler of forfeiture Las been made under 
section 99.1, mar, within two months from the date of 
such order, apply to the High Court to set a*Me 
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order on the ground that the issue of the newspaper, or the book or other document, in respec 
of which the order was made, did not contain any seditious matter. 

990. Every sucii application shall he beard an 
H»rmg by Special Bench. determined by a Special Bench of the High Com 

composed of three Judges. 

99D. (i) On receipt of the application, the Special Bench shall if it is not satisfied tb 
the issue of the newspaper, of the hook or otht 
Order of Special Bench setting a.idc forfeimte of which the application has bee 

made, contained seditious matter of the nature referred to in sub-section (i) of section 99- 
set aside the order of forfeiture. 

(2) Where there is a difference of opinion among the Judges forming the Special Bend 
the decision shall be in accordance with the opinion of the majority of those Judges. 

99E On the hearing of any such application with leference to any newspaper, any cop 
of .such newspaper nmy be given in evidence in aid ol tl 

^^Evidenee to prove nature nr tendenoy of nows, or tendency of the words, signs c 

visible rcpiesentations contained in such newspapi 

which are alleged to be seditious matter. 

99F. Every High Court shall, as soon as conveniently may be, frame rules to regula* 
the procedure in the case of such application, the amoui 
Ptoceduto tn High Coart. thereof and the execution of orders paa*'® 

thereon and until such rules are framed, the practice of such Courts in proceedings other fhn 
suits and appeals shall apply, so far as may be practicable, to such applications 

99G No order passed or action taken under section 09A shall he called in question m a" 
Court otherwise than in accordance with the provisioi 

JarUdictfon barred 

Note. — Secs. 09 A to G hare been inserted by the Press I.aw Repeal ami Amendment Act 1922 (XIV of 192') 
103. (J) Before making a search under thb Chapter, the officer or other person about t 
make it shall call upon two or more respectahe inhab 

Search tn be made in presence of aritnesaea. 

is situate to attend and witness the search and may issue an order in tcnfin^' to them or O” 
of them so to do. 

(2) The search shall be made in their presence, and a list of all things seized in tt 
course of such search and of the places in which they are respectively found ehall be prepared b 
such officer or other person and signed by such witnesses ; but no person witnessing a sear'^ 
under this section shall he required to attend the Court as a witness of the search unless special! 
summoned by it. 

(J) The occupant of the place searched, or some person in his behalf, shall in ever, 

instance, he permitted to attend during the search, o'’’ 
Occupant of place acarched may attend. ... r *i. , . , , , . • i h’ 

a copy oi the list prepared under this section, signed o. 

the said witnesses, shall be delivered to Buch occupant or person at his request. 
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• (^) "When any person is searched under section 102, suh-section (3), a list of all things 

taken possession of shall be prepared, and a copy thereof shall be delivered to such person at 
his request. 

(5) Antj person who tritAouf rentonabfe cause refuses or neglects to attend and witness a search 
under this section, when called upon to do so hy an order in writing delivered or tendered to him, 
shall be deemed to have committed an ojfence wwrfcr section 187 of the Indian Penal Code. 


Changes introduced. 

Sections 99 A to G have been inserted by tlio Press 
Law Repeal and Amendment Act 1922 (Act XtV 
of 1922) 

(1) The addition of the words "and may issue an order 

m writing to them or any of them an to do," gives 
an important and necessary power to the police- 
officer conducting the search 

(2) By making a refusal to attend and witness a search, 
when called upon to do so, punishable under S 187 
I. P. C. the Legislature confirms the deebion ui 


Notes. 

t. Evidentiary value of search lists— .A search list ■ 

Is not evidence of the facts stated therein and | 


38 JL J. 27. “We accept the proposal of the 
Bill to penalise an unreasonable refusal or neglect 
to attend ns a search witness, but would make it 


section (5) unless the order in writing has been 
delivered or tendered to the person to whom it is 
addressed " {Jotnt Com. 1922). 


• fore no application to such a learch— 23 Cr. 

search, that certain formalities were' observed and 021 (L). 

certain events took place Oral etidenee may, I 
Ihertfore, be gtivn at to tehni tool plnet nt Me l»me 1 
of the «arfA.— 2 Weir. 77C ' 

100. {1) 'Whenever any person accused of any offence punishable under Chapter VIll of 
fAe Indinn Penal Cofle. other than an offence punishable 

154 thereof, or of assault or other ofTence involving a breach of the peace, or of abetting the same 
or any person accused of committing criminal intimidation, is convicted of such olTence before 
a High Court, a Court of Session or the Court of Presidency Magistrate, a District Magistrate, 
a Suh-divisional JIagi<trato or a Magistrate of the first class, 

and such Court is of opinion that it is necessary to require such i>er«on to eiecute a bond 
for keeping the peace, 

such Court mav, at the time of passing sentence on such p»*r«on, onl^r him to execute 
a bond for a sum proportionate to Ins means, with or without sureties, f<ir keeping the {.^are 
during such pcriixl, not exceeding three years, a« it thinks fit to fix 

(2) If the conv.ction is set aside on apjieal or otherwi»«. the li-ind so eieeul*^! shall l-eeoir.- 

'old. 

(o) .\n order under this section mar al*o l*e made liv sn .Vpji^Ilate Court tr'-l j hrj a Co nt 
hearing ap}wals under srHi'on P>7 c,t by the High Court when exerrniEg its {-jwers of reiiion. 

3 
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Changes introduced. 

(1) The necessity of the words “or of assembling 
armed men or taking other unlanful measures 
with the evident intention of committing the same” 
IS removed hy the amendment introduced into the 
Section iiz. „any offence punishable under Chapter 


Ki uie beeiiuu inciuumg all oliences under 
Chapter VJII I P. C than to involve the Court m 
an enquiry whether the offence of winch the accused 
has been convicted though not involving a breach 
of the peace was nevertheless likely to have occa- 
sioned a breach ” (Sel Com, 1916). "We agree 
generally that convictions for oHcnces under 
Chapter Vfll of the 1 P. C. would justify action 
under S. 106 , but we have made an exception m 
the case nf S. 163A of the Indian Penal Code 
(./oiNt Com. 1922). The Legislature at the time 


of final consideration has further esoluded Ss lt3, 
149 and 154 ” 

(2) By introducing tho words “including a^ Conrt 


of Patna in 2 Pat J. 21 (F.B ) 

Rulings rendered obsolete. — The following rulings m 
S3 far as they lay down a contrary proposition 
are overruled : 30 Jf 182, 30 51. 43 (49) • 29 M. 1-0 
8 5r. T. 291 . 7 51, T. 104 ; 6 51. T. 233 . (84) A. h. 
71 ; 7 A. J. 910 ; 17 A. 67 : 19 Cr, 220 {C ) • 35 C 
434 : 21 C. 622 • 16 C. 779 . 5 P. R. 1918 • 7 P. R- 
1909 • 21 P. R 1908 ; 6 P. R 1907 : 21 P. R. lOOo : 
1 0. 0. 287. 


Notes 

I. Offences involving a breach of the peace.— The ■ 
words^“offence invoMog a breach of the peace” j 


tw uKuiuui Uie peace — .. u 

2 . Offences under S. 143 and 297 I P. C.— An order 
under 8. 106 Cr. P. C . canno be passed on a con 
viction under S 143 or 297 1. P. C. as those offences 
do not necessarily involve a breach of the peace.— 
Ibid i35 C. 316 and 26 51 460 Ed.) 

3. Conviction for criminal intimidation must precede 
order.— It is not sufficient in or<W to justify an 


4. Offences und»r S 323 and 325 I. P. C.^ — “It has 
been hold by this Court (Allahabad II. C ) that 
offences under sections 323 anJ 325 arc ollenccs 
involving a breach of the peace, and that where 
persons are convicted under either of these sections 
of tlio Indian Penal Code, they may bo bound over 


to keep the peice under 8 100 Cr. P. C. To »e 
is seems quite clear that there is nol hmc to prevent 
a Magistrate from taking security from persons 
uho have been convicted under section 323 toKS'P 
»he peace under this section’' — Per Lindsay J. ® 
19 A J. 850 (Comptre with the views of the taiiia 

.lodge ii 24 Cr 227 (0). 

5. Offence under S 342 I. P. C — It cannot be ‘aid 
that a breach of the peace .s necessarily invovea 
In the commisson of the offence of wrongful eo^ 
finement, and therefore an order und®r section Iv 
of the Criminal Procedure Code cannot be psi’e^ 
where a prison is convicted of the of fencao' wrong- 
fui confinement — 24 Cr 271 (L ) 

6. Pov'er of Appellate Court to take security.—'Tb® 
Section a» amended has put, the power of 


1918 must be regarded nS obsolete. 


— Secunhj for keeping the Peace in other Gases and securitt/ for Good Behaviour. 

107. (J) 'Whenever a Presidency Magistrate, District Magistrate, Sub-divisional Magistrate 

_ . , , or Magistrate of the first class is informed that any 

hccunty for keeping tho peace in other cases. • 11 , . . . . . .... 

person IS likely to commit a breach of the peace or 

disturb tbc public tranquillity, or to do any wrongftil act that may probably occasion a breach 

of the peace, or disturb tho public tranquillity, the Magistrate, if in opinion there is suffewd 
ground for proeeeding, may, in manner hereinafter provided, require such person to show cause 

why he should not he ordered to execute a bond, with or without sureties for keeping ihe 

peace for sucli period not r.xcccding one year as the Magistrate tliinks fit to fi.x. 
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(2) Proceedings sliall not J>c l«l.cn under tins section unless either the person informed 
against or the pl.iec the hreaeli of the peace or distiirJiance is apprelionded, is njthin the local 
limits of such Jlagistrato’s jurisdiction, and no proceedings slinll he taken hefore any Jlagistratc, 
other than a Chief Presidency or Distrnf Magistrate, unless liotli the person informed against 
and the place where tlie hreaeh of the jieace or disturbance is apprehended, arc within the local 
limits of the Magistrate’s jurisdiction. 


(3) When any Magistrate not empowered to proceed under suh-.section (/) lias reason to 


Procedure of Macistratc not cmpnucred to act 
under gubaection (1) 


belietc that any person is likely to commit a breach of 
the pe.ice or disturb the public tranquillity or to do any 
wrongful act that may probably occasion a breach of 


the peace or disturb tlic public tranquillity, and that such breach of the peace or disturbance 
cannot be prevented otherwise than hj detaining such person in custody, such Magistrate may, 
after recording liis reasons, iisuc a warrant for Ins arrest (if he is not already in custody or 
before the Court), and may send him befoie u Magistrate empowered to deal \sith the case, 
together with a copy of his reasons 

(ii A Magistrate before whom a person is ^ent under 8iib*secfio« (S) may in fiis discretion 


detain such pcr»on in custody pending /urther action by himself under Hits chapter. 


Changes introduced. 

(1) The words “if in his ojupnm th*>rc is sufficient 
ground fur jifucceding” pforide a safeguard against 
arbitrary escrcise of powers under the seciiun. 

(2) Insuba. (4) the words“8ubs(c ion t3)” have rep.aced 
the words “this aectioa” tlius clearJr t‘mph^sa>ng 
the fact th.st only in he speeis. circumalances 
referred to m rubs (3), n Magistrate ma\ detain n 
person against whom pioeeedmgs are tnat.tulcd 
under that subsei tion Tins amendment follows 

Notes. 

I. What is information within the meaning of S 107 
Cr.P C.— 

(1; Information of the kind mentioned in Section 107 
of the Code must be of a clear and definite kind. 


(2| It 13 not open to a Magistrate to draw' np or direct, 
against particular persons, proceedings under 
b. 107 Cr P. C merely on the basis of gen’ral or 
lague ilaUmi'nU which do not contain anv direct 
allegation or accU'ation against the individnala 
proceeded against — 2 Pat T. 660 

2. Defective notice when not fatal. — Where the appel* 
lants had ample notice of the case that was made 
against them and also ample time t<> produce 
evidence in support of ibrir own case, and the 
omission of “the substance of the inforruation 
received” in the notice, d.d not in fact prejudice 


32C.ro. 31 M.315(F.B)'3GM 474andflS 168 
(bee 107 (187. 188)). 

(3) The words “until the completion of the enquiry 


under this Chapter.”' 


•he accused m putting forward their caso before 
the hlagistrate : htld, that the defect was cured 
by S. 537 Cr. P. 0 — 23 Cr. 42 (Pat.). . 

3. Section 107 applies only to case of undisputed pos- 
session —Proceedings under section 107 Cr. P. C. 
are justified only in the ca^e of undisputed posses- 
s on Where there Is a dispute about possession 
of hind, proceeding under 8. 145 should bo 
instituted —22 Cr 574 (Pat.) (See also 22 Cr 86 
(Pat) 

4 . Duly to maintain possession given by Civil C>utt.— 


5. Apprehension of breachof peace must be real and not 
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sufficient to justify an Oider under S 107. It i« 
for the Court to see whether there was any appre- 
hension of an actual breach of the peace on their 
part apart from this . — 8 0. J 282. 

6 Where both parties are dangerous. — ^IVhere there 
IS a long standing dispute between the two parties 
who are on the very worst of terms and have fought 


7. Jurisdiction does not depend on place of residence 
only. — The fact that a person is within the temtonat 
limits of the junadiction of the ftfagistrate, when an 
apprehension of a breach of the peace arises, is 
sufficient to give the Magistrate jurisdiction to bind 
such person over under S. 107 Cr. P. C and such 
juriachction is not ousted merely because the 
person to be bound over bas his place of residence 
outside the jurisdiction *22 Cr. 109 (A) (11 C 737 : 
12 C. 133 : 6 A. 26 (F.B.) ; 24 C. 344 Pd.) 

8. Proceedings against person resident outside juris* 
diction — A District Magistrate acting in the exercise 
of his pouers under section 107 Cr. P. C. can pass 
an order against an accused person residing outside 
the local limits of his lurisdiction. when the breach 
of the peace or disturbance is apprehended within 
the local bmits of his junsdietion. — 23 Cr. 396 (A) 

9. Accused willing to give security. — ^Tbe mere state- 
ment of person athat be is willing to give security 
is not sufficient ground for asidng security from 
him for keeping (he peace.-'-23 Cr. 175 (L.) (24 
P. R 1915 s 27 P. R. ion Fd.). 

20. Instigators come within S. X07.— Section 107 applies 
to persons who merely instigate a breach of the peace 
or disturbance of t£e public tranquillity. — 23 Cr. 
394 (N } 

It. Section 207 not ousted by applicability of S. 145.-— 


even when the cause of the Jikehhood of the breach 
of the peace has its origin in a dispute about land.— 
23 Cr. 123 (Pat.) : 23 Cr. 6G7 (N.). 

12. Civil Suit to set aside an order under S. 107 Cr. P. 
C.— “It is clearly not the intention of the Legislatarfl 
to prevent persons, even though bound over under 
S, 107, from seeking to enforce their nghts in 
CSvil Court ” The institution of a civil suit by the 
person bound over, cannot be made a ground for 
forfeiture of the bond, as in that case no person 
bound over under S. 107, would bo able to 
institute a civil or criminal proceeding 
endangering the forfeiture of the bond.— 1 L. 
310. 

13. Dispossession which is prima facie illegal does oot^ 
necessarily justify proceedings. — Where the com- 
plainant IS out of possession, the fact 


14. 


sufficient to prove that 


a cr. i4i \N.) 

15. Can^preceedin|s once cancelled be 


plaintcan be entertained by the same Jlagistrste. 
—24 Cr. 232 (A.). 


108. Whenever a Chief Presidency or District Magistrate, or a Presidency Jilagistrate or 
Magistrate of the first class specially empowered by 
Government in tU, belalf, has infornieiio- 
that there is within the limits of his jurisdiction any pet* 
Son who, within or without such limits, either orally or in writing or in any other manner in- 
tentionally disseminates or attempts to disseminate, or in anjTvise abets the dissemination of,— 

(a) any seditious matter, that is to say, any matter the publication of which is 

punishable under section 124A of the Indian Code, or 

(b) any matter the publication of which is punishable under section 153A of the 

Indian Penal Code, or 

(c) any matter concerning a Judge which amounts to criminal intimidation 07 

defamation under the Indian Penal Code, 
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such Magistrate if in Jiis opinion there is sufficient ground /or proccerfinj may (in manner herein- 
after provided) require such person to show cause uhy he should not be ordered to execute 
a bond, vrith or without sureties, for his good behaviour for such period, not exceeding one 
year, as the Slaglstratc thinks fit to fix. 

No proceedings shall be taken under this section against the editor, proprietor, printer or 
publishcr.of any publication registered under, and edited, printed and pullished in conformity with, 
the rules laid down in the Press and Begistralion ol Books J\ct, 1867, teilh reference to any matter 
contained ir» such publication except by the order or under the authority of the Governor General 
in Council or the Local Government or some officer empowered by tlie Governor General in 
Council in tins behalf. 


Changes introduced. 

(1) "Or in any other manner intentionally” enlarges 
the Kope ot the section. For lostAnce, ‘piclnres 


published," are substituted for "or printed or 
published," and the words "with reference to any 
matter contained In each publication, ’’ have been 


introduced to clarify the object of the section. 
"In Tiew of the recent amendments in the Press 
and Registration of Books Act 1807, regulating the 
editingof newspapers, we have made a conseqnental 
amendment here. We also think that the protec> 


S. 109. 

Notes. 

1, Meaning of ostensible means. — A person who has 

no means of his own but is maintained by his father 
who earns an honest living, is not "a person who has 
no ostensible means of subsistence.”— 22 Cr 749 
(A.). 

2 . Giving false name and address. — II a person, when 


Oist.}. 


110. Whenever a Presidency Magistrate, Bistnet Magistrate, Sub-divisional Magistrate or a 
Magistrate of the first class specially empowered in this 
^Seenrity for good behaviour for habitual by the Local Government receives information 

that any person within the local limits of his jurisdiction— 
(o) is by habit a robber, house-breaker, thief .or forger or 

(6) is by habit a receiver of stolen property knowing the same to have been stolen, or 

(c) habitually protects or harbours thieves or aids in the concealment or disposal of stolen 

property, ot 

(d) habitually commits or attempts to commit, or abets the commission of, the offence of 
lixdnapping, aWudioH, extortion or cheating or mischief, or any ojfeiice punishable under 
Chapter XII of the Indian Penal Code, or under Section 4S9A, Section dS9B, Section 
489Q, or Section 4S9D of that Code, or 

(c) habitually commits, or attempts to commit, or abets the commission of, offences 
involving a broach of the peace, or 
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(/) is SO desperate and dangerousas to renderiis being at large without security Lazardotis 

to the community, 

such Jlagistrate may, in manner hereinafter provided, require such person to show C3u«'’ 
why be sliould not be ordered to execute a bond, with sureties, for his good behaviour for sneh 
period, not exceeding three 3'ears. as the Magistrate thinks fit to fix. 


Changes introduced. 

1. By inclndmgaliabifnalfo^erer incl. (o)llie Legis- 
Jatore has removed a glaring omission The Courts 
were formerly helpless when the reported /orgerec 
could not he proved to be m the habit of either 
cheating or extortion (Sec 23 P. It 1914 : 25 P. 

R 1SS4: 20 0. C. 129- 19 Cr SS5{X): 16 A. J. 

770 S. 110 (163)). “IVe agree that habitual 
kidnappers should be brought under this section, 
but «Ioubt the necessity of any reference to 
abduction We think that it is desirable to include 
all offences under Chapter XII of the Indian Penal 

Notes. 

Jurudictlon lies where crimes are committed. — c 
bectiun 110 has left the matter of pennaneot I 
residence o\>en. It is sufficient that the accused is 
«-itbin the local limits of the Magistrate ubeo < 
proceedings are initiated. The question is oot 
where he resides bat where he carries on his career ( 
of crime — 23 Cr 86 (A.) 

2 . Verdict of not cuilty fully establishes innocence of | 


procure evidence against hua on » charge of .a 
substantive offence Section 110 Cr. P. C. Is not 
intend^ for furnishing the Police with means of 
detaining persons ssaiiut whom a definite charge 
has bwn made out but broken down (24 O. C. 
317 :22Cr. 209 (L.)i43 A 188) 

3- ” " 


'10 A J.* 39 ; See 23 Cr W ( I- ) : 24 Cr 257 (A )”* 
4 . Evidence of general repute must be orerwhehning. — 
IMien there h nothing but evidence of general 
repute to go upon, that evidence mast be so general 
and overwhelming, os to leave no practical doubt 
that the accused u in the habit of committing any 


Code sod also habitaal foi^erers.” (5"'/ Cc» 
1016) “We notice that clause (<f) ofS llOai 
redrafted by the Bill omits the reference to tis 

counterfeiting of currency notes, which appeariu 

the present law. We have therefore incIacM 
offences under S. 4S9 A fo_4S9 C of ^ the Indan 


one or more of the offences specified in the section. 
Rat. 639 : 2 P. B. ISOS : 12 P. B. IS92 

Note,— Althoiicb it is not necessary to proye the co^ 
mission of specific offences, it is stiU necessa^ 
that there should be, at least evidence of a pensts 
repute of the accused being a habitual ofIetaev« 

5 . Points to consider in weighing evidence.— Ij css** 
under S UO Cr. P. C., it is the weicht of the evi- 
dence and not merely the number of wilnesjw « 
each side, which the Coort has and onS“' ” 
consider. — 24 O. C. 225. 

6. Evidence of witnesses who have volunteered, not ® 
be legally rejected — In a proceedmg under S^^l^ 


. d 


evidence, notmlhstanding that they admit fray^'J 
that they have come forward bee.ause they 
- > » *1 - - 

, . otherho<w 

, ■■ treated^ 

J • .6 : 24 O- 

257 (A.). 

7 . Vague allegations no evidence. — Where the ovideuW 
agamst the accused is extremely vague and gener" 
in character, consisting almost entirely of 
nnd the prosecution faJs in their attempt to 
home to the accused complicity witb any dfimi' 
act of l^dmnthi, the ronvietion cannot be npheid-"^ 
19 A J. COS J 24 Cr. 257 <A.). See 34 C J- 35 
8 Confession of co^accused. — The confe«sion of 
Bceueetl p.-rson in a dtcoity case is insdrat.*’’®^ 
in eiidcnce against a cii-arcu«cd in that 
proceeding against the bitter under S *■ 
1*. C— 25 C. X 239 : 22 C. X. 40S. 
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9. Admissibility of judgment in xio case in substantive 
trials. — Where an accused pcr«'in is on Ms Iria*, 
for an offeneo tinder S SOU nf the Penst Cwle, tho 
fact that in proceedings under S 110 Tr V fX, ho 
had been re«\«ircd to pive security and had been 
iinsWe to giro >t is not admissible —12 C J R3 

xo. Admission of accused by itself cannot be basis of 
order. — An admission bv the accused of his bad 
character c.annot from tho basis of an orsler (3 
B R. 3G3). Evidence must be recorded even when 
the accused offers to give eeeurity.— (91 !*• H 

C.17. 

XX. Proceedings without preliminary notice illegal. — 
Proceeding instituted without service of tho pre- 
liminarv order on tho aeeused arc illegal — ('97* -01) 
d U. B ‘16 

(2) "Before a hearing under S 110 of the Cr P C . 
can bylaw take n'aee, it IS ineunibcnt on tbeMagis- 
trate’nnder S 112 to make an order aetting forth 
the iubst.anee of the information which he has 
received, the amount of the bond to be eaecuteJ, 
the period for which It is to he executed, and the 
number, character and class of sureties, if any 
required. Merely informing an accused person I 
that he is a suspected thief m not sufficient as, | 
however substantial the expression may be as an | 


r*. ” 


13. Fresh proceedings against discharged accused 
without taking fresh evidence is illegal —When the 
District IfagUtrate without taking fresh evidence, 
and without issuing a notice to the accused to show 
cause why the order of discharge should not be 
set aside, ordered proceedings to be tsken up by 
another M.sgistrate on the same matenah Utid, 
the order was illegal It was however open to the 
District Magistrate to issue notice himself to the 
accused to show cause why the order of discharge > 
should not be set aside and the case rclrieil — 19 
A J 935 (00) A X. 20flF). 

14. Joint trial — Principlesgoveming.— (IJThelegality 
of a joint trial does not depend on what is allied 
for the prosecution, but on facts subsequently 
found to be true. — 21 Cc 100 (Pat ). 

xSi (2) “In a case under s. 110 of the Cr P C in 
which the evidence of bad character of the accused 
persons and of the individual nefarious acts 


100 (Pat ) 

16. (3) All the accused need not belong to the same 
village — The joint trial of several persons in a pro- 
ceeding under S 110 of the Cr P, C. is not bad in 
law by reason of the fact that all the accused persona 



17. (4) Where there is evidence of conspiracy. — The 
joint Inal of persons eaJJixl upon to tbow canto 
under ft 110 (/) is not bad where there is evidence 


24 Cr.‘2'»7(A) 

18. Finding under cl. (f) altered to one under cl. (e) 
by District Magistrate on appeal. — Where the 
Accuseil was bound down under S. 110 (/) but on 
appeal, the District M.agistr.stc altered the finding 
to one under cl (e) and reduced the period and 
amount of security Held that as S. 110 (/) des- 


19. Appellate Court cannot enhance the amount of 
security— In an appe.il from an order directing 
an accused person to furnish security for good 
behaviour, the Appell.ste Court has no jurudietiou 
to enhance the amount of security required by the 
Trial (kiurl —24 0 C 280 

Appeal from older by Additional District Magis* 


*f. Intimacy with accused no reason for rejection of 
surety —The mere fact that the surety offeied 
b a relation of tho accused is on intimate terras 
nub him end is named by him as a witness, is not 
a valid reason in law (or refusing to accept the 
surety — 22 Cr 22 (A j 

22 Residence at a distance no disqualification. — Un- 
necessary difficulties ought not to be put la the 
way of jienpie required to furnish security for 
good behaviour, and sur-ties should not be rejected 
merely on the ground that they live several miles 
away from the residence of the acrused. 22 Cr 
395 (A » 24 O C. 292. 

Sureties can be rejected only after recordin,; evi- 
dence. — Before finally rejecting the sureties offered, 
it is the du*y of the Magutrate to have some mate- 
riab on which he can act j'udicialiv , he cannot do so 
merely on the police report — 21 0. C. 303 

74 Rejection of sureties on hearsay evidence. — A Court 
13 not justified in refusing as "unfit”, persons who 
are offered as sureties under S 110 Cr. I*. C. on 


(O.) 

25. Nature of imprisonment which should be awarded 
in default. — Section 110 being cssentuUy a preven- 
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tive rather than a pnnitive section, in ordinary j each case has to exercisa his discretion and decide 

cases the imprisonment, in default of {umtshhig I whetheron the facts of each case, the imprisooffinit 

security, should be simple and the Mag^rftte in I should be simple or rigoroui — 12 A. 533. 

117. (i) TVlien an order under section 112 has heen read or explained under section 113 
to a person present in Court, or when any person appean 
Inquiry as to truth of information. biought bcfoic a Slagistratc in compliance nith, 

or in execution of, a summons or warrant issued under section 114, the Magistrate stall pfe- 
ceed to inquire into the truth of the information upon which action has. been taken, and to 
take such further evidence as may appear necessary. 

(2) Such inquiry shall he made, as nearly as may he practicable where the order requires 
security for keeping the peace, in the manner hereinafter prescribed for conducting trials and 
recording evidence in aummons-easea ; and where the order requires security for good behavioar 
in the manner hereinafter prescribed for conducting trials and recording evidence in warrant'cases, 
except that no charge need be framed 

(3) Pending the complelion of the inquiry under suh-section (1), the Magistrate, if he con- 
siders that immediate measures are necessary for the prevention of a breach of the peace or dislurbartct 
of the public tranquillity or the commission of any offence or for the public safety, may, for reasons 
to be recorded in U'riting, direct the person in respect of uhom the order under section 112 has htsi 
made to execute a bond, with or without sureties, for leeping the peace or maintaining good hehaviouf 
until the conclusion of the inquiry, and may detain him in custody unUl such bend is executed or, 
in default of execution, until the inquiry ts concluded: 

Provided that-~ 

(o) 110 person against whom proceedings are not being taken under section 108, section 109, 
or section 110, shall be directed to execute a bond for maintaining good lehaviour, and 

(b) the conditions of such bond, whether as to the amount thereof or as to the provision of suribw 
or the number thereof or the pecuniary extent of their liability, shall not be more onerous than those 
specified, in the order under section 112. 

(4) For the purposes of this section the fact that a person is an habitual offender or j'ssp 
desperate and dangerous as to render his being at large without security hazardous to the community 
may be proved by evidence of general repute or otherwise. 

(5) Where two or more persons have been associated together in the matter under inquiryi 

they may bo dealt with in the same or separate inquiries as the Jfagistrate shall think just. 

Rulings rendered obsolete. — 32 C. 80 : 10 B B- 
U A. 45 : 1 C. L. 130 ; 30 M. 923 in so far 
lay down that “the law did not empower a ^ ^ 
trato to detain the accused m custody until t 
completion of the enquiry " are obsolete. 

(2) /p « «.1- n .1. -I, -«/■»» wn< amendotf 


Changes Introduced. 

(l) “We approve of the prmciple of new sub.section (3) I 


{5«J,Com. 1010). 


lit pitKcouiiigf unuer a. lui. | 
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•‘*0 desperate and danserous” as to render his 
beinf; at larpe without security hazardous to the 
community” to b« prorefl by eridence of general 
repute.” '{Stl. Com. 191G). 


Notes. 

1. • 4. -e -.-i.-J — , j. — I>crsons I 

■ ■ • • "lot “asso- I 

^ enquiry” j 

2 . Condition precedent to application of sub-d. (4).— 1 
In order to entitle a Magistrate to try several | 


Rulings rendered absolete. — 

(03) A N, 41 : 27 A. 273 • 20 C. 779 . 35 M. 253 : 8 P. W. 
1917 ; 9 0. C. 69; Tier Case No 438 ol 1000 (C): 
19 Cr 871 (X) (Sec 8 110(172) 


persons jointly for offences under S 110 Cr. P. C., 
the circumstanees, mentioned in S 117 (4), namely, 
the association of several persons in the commission 
of tho offences mentioned in S 110, Criminal 
Procedure Code, must be established —23 Cr. 100 
(Pat): 23 C. N. 334, 


122 (7) A Maji^lrafr may rtfiise to accept any surety offered, or may reject any surety pre- 

ciously accepted by htm or his predecessor under this 
Power to reject aureties Chapter on the ground that such surety is an unjit 

person /or the purposes of the bond . 

Provided that, before so refusing to accept or rejecting any such surety, he shall either himself 
hold an inquiry on oath info the /fness of the surety or cause such inquiry to he held and a report 
to he made fXereon by a .Ifa^tsfrafe s»6or<?iHrtfe to him 

(2) Such Magistrate shall before holding the inquiry give reasonable notice to the surety and 
to the person by whom the surety was offered, and shall in waiting the inquiry record the substance 
of the evidence adduced before him 

(5) If the Magistrate ts sntiijed, after considering the evidence so adduced either before him or 
before a Magistrate deputed under suh-wetion (/), and the ttporl of such .il/a^isfrafe ( 1 / any) that 
the surety is an unjt person for the purposes of the bond, he shall male an order refusing to accept 
or rejecting, as the case may he, such surety and recorrfinp ^is reasons for so doing. 

Provided that, b-fare maling an order rejecting any surety who has preciously been accepted, 
the Magistrate shall issue hts summons or uarrant, as he thinls jt, and cause the person for whom 
the surely 11 hound to appear or to be brought l>ef(»e him 


Changes introduced. 

The section liss been entirely recast An attempt 


80:3»<^40D 13 C N clii OCX 593: 110 


section as linAiii ic'.asi 0 ^ lue 
of 1010: ■ I 

(1) The Committee of I9I6 heUl that "it would be a 1 
mistake to attempt any definition of unfitness for | 
the purpose of acceptance as a surety \>at the 1 
second Committee specified the grounds which 
were (1) moral (2) pecuniary and (3) precintionaiy j 


have included are the only points that have been 
considered by the High CSiurts." (doint Com. 
1922) At the time however of final emergence 
from the Legislature, (be amendments introduced 
by th^Joint Committee have been deleted and the 
Uwleft in the inchoate state in which it was before 
(2) By requiring the enquiry into the fitneas of a surety 
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t>> tflJ »'n cajh — Lecthtcre h»« fiaallr 
»ettW the r.attire of the enquiry t> W #o h^lJ« 
nr., thst n sh''ulJ fce » icdwixl en^jturr-. The 
chjcpe aocvrd* «ith the n«-«- eoa^I'tentlv tAfcen 
bv the Hizh Ccarts in a series o! dect'i^as 
110 (2Ci( 122 : 4). But bT iave^tiag the 

Mijt'trate with the power to del-cate the datj 
of bcliinc th-enqoirr to sab'nlinite M*ci'ttateis 
the Lecislatare has defiaitely oeemileii quite a 

hi-st of de«i'i”a'. 

Rciiass rer-dered obsolete — 13 0. 1024 1 42 C. 

Sr « yn Per R rre^ J ) : 1 2 C. N'. 22»> • in C- N. 1027 - 
SC T -,7S ISA. J . I2A. J.ll»M r27A.233: 
2t.A 3Ti 2SA. 2:2:(<i-5)-4.K 151 : 150. C. 2t'dS: 


IIO.C. 113:70.0. 113 :SS.IT3:7S.?1:5S.*T: 
4 S. IS: 2 S. 15: 2 S. 11 : 5d aadST r. L. l^T: 

IS P. R. 19«>j : 6 P. B. 1914. 

(3J The procedure liil djwa u at follows: — (il d-iSj 
to record the sub>taa?e of the erid-oce aiJi'-ei 
(Thi, aecord* ’■nth 43 C, 1024 : 27 .4. 291 : 21 Cr 
3S.> (.4.> : 4 S. IS u orerruleJ. See al-' S. 1:^ (1 • 
and ( 6 ) dute to record res* >cs for reiectiac <■■ 
tefa*in 2 to accept a suretr has been tw- 2 t:se- 
in 14 t\ X. 700; 37 C. 91 : 4tE3S'; tv.K- 
21 of 11-3-01 : tv. P^ 9 of 7-124)2 (<) duty pfe 
ret*oaabIe aotiee t>» the sarety acd to the 
by whoai the secarity U offered. (Tt:« 
with the decisJoa ia 14 L‘. X. 709.> 


123 (/) If any person onleretl to ctve securitr under section 106 or section II? 

{five such security on or before the dste on which 
the period for which S3ch security 


Iairrvc'nn:-at a defiall of secantr 


to be given 

romrr.enoe« he shall, except in the ca*e next hereinafter mentioned, be committed to prtioa, cr. 
jf he Is already m pn«on, be det-tineJ in prison until such period expires or until within 5 ':fh 
period he '’i\es the security to the Court or Magistrate who made the order retjuiriu? i^- 

(i) Wien such person has been ordered by a Magistrate to give security for s periods* 
ceeding one year, such Magistrate shall, if sach per»c 2 
security as aforesaid, haue » 
warrant directing him to be detainel in prison p*cili27 
the orvlers of the Sessions Judge or, if such Magistrate is a Presidency Jlagistrate, pecdlcj i-* 
orders of the Hich Court ; and the proceMings shall be laid. a« soon as convemently tuay te. 
l’ef'>rc such Court 

{j) Such Court, after examining such proceedings and requiring from the Magistrate tzj 
furtler information or e4idence which it thinls necesaary, may pae^ such onVr cn the case a-* 
it think' fit ■ 

rro%uded that the pericKl (if any) for which any person is imprisoned for failure to f'‘'* 
secuntT shall not exceeil three year* 

(3.-I) If recrril't hat fi-e« reqorri in thr mun* vfthe some pnxe^tUp/j* JrorA ti^o enp^' 
yrso'K in r<sp<(t of ony OJ’< of wAo’n the prore^tinjt ere re/r/retf lo t^c S-'^siont J’f/g*' or f*' ffb*' 
Co'rrf (ffdcr (2). S'/eh re/erere^ ehall of-o iecf»«fe Me fti«e of an’/ other of s'lfh p’rt’-'”* 

tefio hat t-^en ord-mf to <r«'re teeiint^, end the pro’-itiont of s-ib-erctioft (2) and (3) sAaff, **’ 
er»rf, to the ca/r cf s"(h other person aljo, exeef./ Iha! Me perio>i {tf any) for ic^iV^ he ff’l 

I* tfnjntoreri $\all net excefil the pe-rio-I for irAicA he v^9 orifered to yire seo’in'ty. 

{3B) .-f Ses'i’oiis Jwlj' may in hit diteretton trantfer any proreedii’ot laid t^fore 
r’i*-t»rfion (2) or jifh-secfioa (J.-1) fo an Additional Se-tnons Jndje or Astt^lanl 
(in f ftrh trantfer, f'ch AJdatoniil Se$tions Judy- or .|5ri<f«i/if Syt-^tors Jr-l;' tray ereK^”^ 

M- p^Tm cf <1 5-».iont J'/dy- ireder this teeiion in fe«;vrf of t’trh prceerdiny*. 

(/) If tb« security i« tendeteii to the oS-rerm charre of the iail. he shall forthwith r*i'* 

th- matter to the Court or Jlauistrat^ who made the onler, and shall- await the onler* of s--- 
C'>urt cr Marstrate. 
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(J) Imprisonment for failure to give security for 

Kind oI ini, 

peace sliali be simple. 

(6) Imprisonment for failure to give security for good behaviour sZ/fill, where the jtrocee'liiujs 
have heen lak^n tttvler srefiOH JOS or sectwH 109, be simpfe airl, where- the jtroceedingt have been 
fal^n imfer section JJObe rigorous or simple ns the Court or Magistrate in eacli case diiects. 


Changes introduced. 

(1) Subjection (3A) hss been en.ictcd for the following 
renson : 

“The Bombay Government have eugcestci! that srhero 
the case of one accused has to he referml to tho 
Sessions Judge S 1S3, tho case nf all should le 
referred whether they give aceunty or not ” We 
have adopted this augcestion (Join! Com 1022) 

(2) Clause 3(11) will give the necessarv relief to the 
congested files of Sessions Judges — Ruling rendered 
obsolete —Rat 830 


Notes. 

X. Order of detention under S lej is not a sentence of I 
Impiisonni'nt. — An order <l"taining a peraon in j 


effect on the expiry of the previous detention.— 
ISS 203(37B. 178s3l.M 515 UP. R I89JF) 
Note.— It should be noted that tho Legislatnro has now 
definitely accepted the proposition that an order 
of detention under S 123 is not a sentence of im 


on any charge ki e iiiiiiK increiureiiiHi mere is no 
reason why imprisonment for a subsequent offence 
should not ordinarily be made to run concurrently 
with the committal or detention under S. 123 
Stl Com. 1916) 


(3) Hie most important amendment is that it is defi> 
nitely laid down that impnsonment in cases under 
as 108 and 109 shall be simple “We have added 
another amendment to provide that sub-section (0) 
of S 123 as it stands shall appi ■ only to cases for 
security under S. 110 We think that imprison* 
ment m M«cs under as 103 and 109 m defiuU of 
furnishing security should bo simple. {Joint Com, 

mi). 


3. Da»e of coTiTisneement of period of security to be 
fixed — The procedure hid clown in Chapter VIII 
Cr. P C is thst a date shall be fixed on which the 
period for which tbs security is to be given, shall 


before that date, then a further order may bo 
road^’03 00.) L.B. 245 

y. Escape from jail during detention —A person who 
escapes from a jail m which he is confined under 
a warrant under section 123 of the Criminal Proce* 
dure Code, by reason of his having failed to 
furnish security tu be of good behavimr, should 
be consivicted under S 225 B I P C. and not 
under S 224 1 P C — 13 A 185 (7 A C7R) 


124. (J) Whenever the District Magistrate or a Chief Presidency Magistrate is of opinion 
that any ps’wn impn30Ti“i for filling to give security 
Powers to release persons imprisoned for failing under this Chapter, miy be released without hazard 
to give security. ‘ 

to the commnmty or to any other person, he may 

Order such person to be discharged 

(2) M’hencver any person has be^n imprisoned for fading to give s-‘curity under this Chapter 
tho Chief Presidency or District Slagistratc may (unless the order has been made by some Court 
superior to Ins own) make an order reducing the amount of the security or the number of sure- 
ties or the tune for which security has been required 

(5l will order under suh-seclton (J) matj direct thdiwhnrge of such person etUu-r tdlhoul 
cowlitlons or upon ang condilionf ithteJi such person accepts. 



SUPPLEMENT TO bay’s cbiuiItAl pbocedube Conii 


Provided that any condition imposed shall cease to be opeyative when the period for which such 
person was ordered to give security has expited. 

(4) The Local Government may prescribe the conditions tipoyi ichich a conditional discharge 
iUttij he made. 

(5) If any condition upon u-hicli any suck person has been discharged is, in the opinion of 
the District Alagistrate oi Chief PiesiJency Magistrate by whom the aider of discharge was wade 
or of his successor, not fulftlled, he may cancel the same 

(6‘) TOen a conditional order of discharge has been cancelled under suh-sectwn (J), such person 
may he arrested by any pohce'offieer without tiarranl, and shall thereupon he produced before the 
District Magistrate or Chief Presidency Magistrate. 

Unless such person then gives seenrity in accordance with the terms of the original order for 
the uneipiied portion of the term for which he has in the first instance committed or ordered to is 
detained (such portion being deemed to be « period egiiul to the period between the date of the breach 
of the conditions of discharge and the date on which, except for such conditional discharge, he u.o\dd 
have been entitled to release), the District Magistrate or Chief Presidency Magistrate may remand 
such person to prison to undergo such unexpired portion. 

A person remanded to prison under this sub-section shall, subject to the provisions of seclion 
122, he released at any time on giving security in accordance with the terms of the original order 
for the unexpired portion aforesaid to the Court or Magistrate by whom such older uas made, or to 
Jfs or his successor. 


Changes introduced. 

The section has practically been recast in its entirety I 
The most important change is the provision for I 
discharge on conditions and the power to re*arrcst j 
and detain in the case of a breach of these conditions | 

S, 12 $. 


The Local Government may prescribe the 
tions upon which a conditional discharge way 
made. 


Scope of the section— (1) An application under i 


fers no power on him to set aside a proceedinS 
under S 107 even though the subordinate 
trate has acted without jurisdiction. — 23 Cr Si* 
(Pat.).23Cr. 398(A); 23 Cr 394(N); 11 N. 9S- 
(4P. It. 1912 Di33) 

(Mote -• ’ " 


acctiiin mcrcLV empowers a District Msgistrato to I 
cancel a bonJ for any sufficient reason. It con* | 


can only bo on the ground that the bond are a 
longer necessary. —23 Cr. 398(A). 


126A. When la person for whose apjrearance a icarranl or summons has been issued under 
the jWriVo to aHltscffio/i (3) of section 122 or wndi-r section 12G, subsection (2), appears or is 
brought before /, Magiitrute shall cancel the bond executed by such person, and shall order 

iutii iY .^11 to for the iim-xiMrccI portion of the tetin of such bond, fresh security of the 
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same description as the original security. Every swell order shall, for the purposes of sections 
121, 122, 123 and 121, be deemed to be an order made under section 100 or section 118, as 
the case may be. 

Changes introduced 

Subsection (3) of S. 126 has been re-enacted as S 12G(a) with slight modifications. 


Public Nuisances 


133. (1) ir^cjicwr a District Magistrate, a Stib-dtcisiottal Magistrate or a Magistrate of the 
first class considers, on receiving a police'reporl or other 
tnfonnalioH and on taking suck evidence [if any) as 


Conditional order for removal of nuisance 


he thinks ft, 

that any unlawful ohlruction or nuisance should be removed from any way, river or channel 
which is or may be lawfully used by the puldic, or from any public place, or 

that the conJiiet of any trade or oceitjuilton, or the keeping of any goods or merchandise, is 
injurious to the health or physical comfort of the communtiy, anti that tn consequence such trade or 
oscupalion should he prohibUel or regulated or such goods or merckandise should be removed or 
the keeping thereof regulated, or 

that the construction of ang building, or the disposal of ang substance, as hkelg to occasion 
confagralion or explosion, should he preienled or stopped, or 

that ang building, tent or structure, or ang tree ts tn such a condition that if i« likely to fall ' 
and thereby cause injury to persona living or carryiny on business tn the neighhourkoiod or passing 
by, and that in consequence the removal, repair or snpiiort of suck building, tent or structure, or 
the removal or support of such tree, is necessary, or 

that any tank, well or excavation ar/jacc«f to any such wag or public jdace should be fenced 
III 5 «c/i ninnncr us to prevent danger arising to the public, or 

that any dangerous animal should be destroyed confined or otherwise disposed of, 
such Magistrate mag make a conditional order requiring the person causing such obstruction 
or nuisance, or carrying on such trade or occupation, or Keeping ang such goods or merchandise or 
owning, possessing or controlling such building tent, structure, substance, tank, well or excavation 
or owning or possessing such animal or tree, within a time to be fixed in the order, 


to remove such ohslructwH or nuisance; or 

to desist from carrying on, or to remoie or regulate in such manner us mag be directed, such 
trade or occupation ; or 

to remove such goods or »ierc^(i«'/«se, or to regulate the Keeping thereof tn such wionner as may 
be directed ; or 

to prei'ent or stop the erection of, or to remove, repair or stipjiort, such building, lent or slrue‘ 
lure : or 

to remove or support such tree ; or 

to alter the disposol of such substance; or 
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under cl. (2) of that section droppmR a proceeding I in the manner as directed by cl. (1) of S 137ft P 

started under S. 133 Cr. P. C., he must take evidence ( C. — 22 Cr. 239 (C) (42 C 702 : 10 C. J- 4S2 Fi). 


139A (7) Where nu ord^r it made under section 133 for the purpose of preienhn^ oh^ruc- 

tion, nuisance or danger to the puhJic in the use </ 
«») K-dy, ritrr, rimw/ or ph^e, Ih, .UoyiVro/r dA 


on the appearance l>^£>re him of the person ojaiwf 
whom the order was made, question htm as to uhelher he denies the existence of an>j puhhe rig^! 
i» respect of the \ca\j, rher, channel or place, and, if he does so, the Magistrate shall, lefore 
ceeding under section 137 or section 138, inquire into the »in//er. 

{2) If tn such inquiry the Magistrate finds that there is ang reliable evidence in support cj 
such denial, he shall stay the proceedings until the matter of the fri^fewcf of such right has heei^ 
rfecirf«( by a competent Civil Court; and, if he finds that there is no such evidence, he shall proceeH 
as laid down m section 137 or section 13S, as the case may require, 

(3) A person who has, on being questioned by the Magistrate under sub-seciion (J),f'^'^^^ 
deny the eristenee of a pudlic right of the nature therein refined to, or who, having made sath dernoX 
has failed to adduce reliable et'idence in support thereof, shall not in the subsequent proctedisg^ 
he permitted to male any such denial, nor shall any question in respect of the existence of any st'tX 
pitWic right he inquired into by any jury appointed under section 138. 


Changes introduced. 

We would refer our readers to the Xotes appeartog 
at p. 197 of the main volume tinder m 133-142 
(Ch. XII Bnnafide claim of right) This section 
which is new supplies a real omisision in the Code of 
ISOS •’ The principal <^ue«tioa in connection 
with this clause, li whether as provided in the Bill, 
questions of title in relation to nshts of war and 
the like, should, for the purpose of the Chapter, 
be finally decided by the Magistrate, or whether 
the almost uniform decisions of ibe High Court, 
which lav down that the jragUttate must stay 
proceedin':*, if he is satisfied tbel the question 
has been raised bonofidt, should be foliowML We 
prefer to accept the latter new as laid down in 
yianxpurdty v. 6Aii»on Mirror I. h. R. 42 

Cal 15S 5 and as the case will not ari-e in all pro- 
ceedings under this section, and more espociallr, 
as we Incline to the opinion that the proposeil re- 


dmftiog of the S. 13o is not altogetbef 
we have provided for U as a special case m * “ . 
S 139.A. Our proposals involve the “ccewtv 
la> iog down clearly that the Magistrate only j * 
not the jury), is competent to inquire inW a 
relating to title. In view of S- 142 *'’'*.*^* *,- 
that in a case of any importance, either 
against whom the order wus pnjiDsUi ®saf 

some member of the public mil bring the mi 

before a Civil Court, “we do not thw^ 


necessary w lay uown that tne 
resume the proceedings upon the failure cj’ ^ 
person against whom Uie order was made to 
tute cinJ proceedings Within a reasonable . 
Join! Com 1922) The section mcorporatw 
decioons noted in Chapter XII notes no. 1CI 
163 which should be studied in this connectK’O. 


Notes. 

1 . In the Full Bench decision of the Calcutta Hish 
Court. ilondalr. AUx .V<i»Iar (49C. 

r.S2.) the law as tnU>KafiJe rhlm o/rtjht has recently 
Irf^n exhaustively rcvieweil All the mlmga of 
the Calcutta Itigh C.JOrt bearing on the point have 
circfuMv been examined — rtj.— ^5 C. R7.> : 11 C. 8 s 


o. „ , .... nndM 


(1) When in procceiluigs under S. 133 Cr. B. 

out of an alleged obstruction of a way • i{ 
public, the defendant acts up a elatni of ' 
which la found bv the Magbtrate to be made 
gf>o»l faith, the ifagiatrafe’s Jurladiftio'* ** 
entirely ousted. 
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the Masristrate can continue the proceedings under 
S. 133 Cr. P. a 

The real contforersy out of >\hich the Full Bench 
Reference arose, raged round a distinction draxrn 
in the leading case IS C. fiC4 Lwlhtt A'araiM v. 
Ramliimar l^tween a claim of right vhich the 
^lagistrate thinks srcll-foundcd and a claim of 
right which the Magistrate does not think well- 
founded but considers to hare been made 6oM<i/t<fe. 
(This ruling has been followed in Btlal AH t. 
Abdur ^aAim 8 C N. 143). 

It appears to the Editors that the Full Bench 
decision seems to lay down thst (1) where, in the 
opinion of the Magistrste himself the claim of right 
appears to be well-founded, he should drop the 
proceedings and proceed no further, (2) where, in 


the opinion of the Magistrate such claims, though 
bonaf ide. does not appear to well-founded, ho should 
stay his hands and allow the parties reasonahfe 
time to establish their claims in the Civil Court, 


have 

■ " tho 

. luch 

final order in the case, as he may think fit 


In this connection it should he particularly noted 
that the Legislature has adviseclly adopted the 
suggestion of tho Joint Committee thaCno hartl and 
fast rule should bo laid down with reference to tho 
reanmption of proceedings on failure to institute 
civil proceedings xrithin a reasonable time. (Sec 
Notes above ) In the result therefore, the decision 
in the Full Bench Ruling holds good, and it is 
within the competence of the Magistrate, to carry 
at his option, the procee-lings to the final stage in 
the contingency just referred fa 


Temporary Orders in Orqent Cases op Nuisance or Apprehended Danoer. 

144. (i) In cases wlerc, in the opinion of a District Magistrate, a Chief Presidency Magis- 
trate, Sub-divisional Magistrate, or of nny other Magis- 
Wn, « Ma,Mra,c of , he ,h,r,X cXa.,) .p^Ully 
, empowered by the Local Government or the Chief 
Presidency Magistrate or the District Magistrate to net under this section there is sufficient ground 
for ‘proceeding under this section and immediate prevention or speedy remedy is desirable, 

such Magistrate may, by a written order stating the m-itenal facts of tlie case and served 
in manner provided by section 134, direct any pcr-'ion to abstain from n certain act or to take 
certain order with certain property in his possession or under his management, if such Magistrate 
considers that such direction is likely to prevent, or tends to prevent, obstruction, annoyance 
or injury, or risk of obstruction, annoyance or injury, to any person lawfully employed, or tinnier 
to human life, health or safety, or a disturbance of the public tranquillity, or a not, or an affray. 

(2) An order under this section may, m cases of emergency or in cases where the circum- 
stances do not admit of the serving in due time of of a notice upon the person against whom 
the order is directed, be passed ei parte 

(3) An order under this section may be directed to a particular individual, or to the 
public generally when frequenting or visiting a particular place. 

(<) Any Magistrate may either on hts own motion or on the application of amj person aggriev- 
ed rescind or alter any order made under tins section by himself or any Magistrate subordinate 
to him, or by his predecessor in office. 

(5) IPAere such an application i* rcceiraf, the Magistrate shall afford to the applicant an earlg 
opportunity of appeariny before hwi either in person or by pleader and shetctug cause ay,j|„,/ 
fAc order; and, if the Magistrate rejects the applicatton wholly or in jKirt, he thall reconl in tfri/iny 
hts reasons for so doing. 

6 
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dispute arose between two parties of Mahammadana I 
regarding tiio reading of praj ers in ft mosque. The 
Magistrate tried to have the dispute settled private* ' 
Iv but without success Ife thereupon passed the 
following order : “The only course left for mo to be 
taken 13 to pass orders under S 144, Cr P.Ctotbe 
effect that no man of cither p.srty will be allowed 
to read the prayers in the above mosque." IMd, 
that the effect of the orde^ was that no Muham- 
madan would bo allowed to say his prayer in the 
mosque Such an order was not justified under 
S. 144 Cr. P. C. The proper course was to find out 
which party was in the wrong and to prevent that 
party from interfering unnecessarily with the 
exercise of the legal powers of the other nartv.— 24 
Cr 1M(C) 

Order under S, 144 must be definite as to time. — An 
order under S 144, Criminal Procedure Code which 
is indefinite as to time and which prohibits a pftrl5' 
from doing a certain act until the question In dis- 
pute is settled by a Civil Court, ts m effect a per- 
jietual inj'unction, and is therefore without juris- 
diction -23 Cr 404 (M) . see 28 M J. 132. 
r»f .4 ./ j .1 — Where the 

•, the jierson 
)uld be justi- 
‘ Pat T. 455) 

to revise an 
ected by the 

High Court on the ground that the period of the 
order had elapsed, does not preclude a Magistrate 
in ft trial under 8 188 !■ P< C from questioning the 
legality of the order. (34 C. J. 578.) 


IX. When the disobedience is punishable — A disobedi- 
ence of a valid order under 8. 144 Cr. P. C. is punish- 
able under S 188 I. P C prosecution for which 
might bo started cither by sanction given under 
S. 10.1 Cr. P. C. or by an order passed under S. 476 
Cr. P. C but the disobedience itself is not punish- 
able under the said section unlesi the dUobeditnee 
eauMt or tends h cause obstruction, annoyante, or 
tnjury to any person laicfuUy emptoyei.— 2J Cr. 381 
(Pat) • see 14 C. N. 234|23C). 

12. District Magistrate under sub S. (4) cannot direct 
substitution of proceedings under S. 145 — A Distnet 
Magistrate, while setting aside an order Under 
S. 144 Cr. P. C. has no jurisdiction to direct the 
Subordinate Magistrate to substitute a proceeding 
under S. 145 Cr P. C. He can only recommend the 
latter to look into the circumstances and to find out 
whether, in those circumstances, he should institute 
a proceeding under S. 145 Cr P. C. or not:— 2 Pat. 
T 392 


14. Orders in the nature of a perpetual injunction » 
Successive orders under 8 144 Cr P. C are lUegaL 
Such orders amount virtually to an extension of & 
similar order already issued and amount to an 
abuse of the power of the Court.-~23 Cr. 689(M) 
(20C N. TSSFti) 


. Disputes as to Imjioveasle Pboperty 

145. (J) Whenever a District Magistrate, Sub-divisional Magistiato or Magistrate of the 
first class IS satisfied from a police-report or other 
Procedure where dispute wncerning had, etc, ^formation that a dispute likely to cause a breach 
U likely to cause breach of peace. 

of the peace exists concerning any land or water 
or the boundaries thereof, within the local limits of Ins jursdiction, lie shall make an order in 
writing, stating the grounds of his beiog so satisfied, and requiring the parties concerned in 
such disputes to attend his Court in person or by pleader, withm a tune to be fixed by such 
Magistrate, and to put in written statements of their respective claims as respects the fact of 
actual possession of the subject of dispute 

(2) For the purposes of this section the expression “ land or water ” includes buildings, 
markets, fisheries, crops or other produce of land, and the rents or profits of any such property. 

(3) A copy of the order shall be served in manner provided by this Code for the ser^'ice 
of a summons upon such person or persons as the Magistrate may direct, and at least one copy 
shall be published by bo ng affixed to some conspicuous place at or near the subject of dispute. 

(^) The Magistrate shall then, without reference to the merits of the claims of any of such 
parties to a right to possess the subject of dispute, ' 
peruse the statements so put in, hear the patties, .. 


Inquiry aa to pOMcasIou. 
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all such evidence as may he produced by them respectively, consider the e^ect of such evidence, 
take such further evidence (if any) as he thinks necessary, and, if possible, decide whether any 
and which of the parties was at the date of the order before mentioned in such possession of 
the said subject . 

Provided that, if it appears to the Magistrate that any party has within two months next 
before the date of such order been forably and wrongfully dispossessed, he may treat the party 
so dispossessed as if he had been in possession at such date ; 

Provided also, that, if the Magistrate considers the case one of emergency, he may at any 
time attach the subject of dispute, pending his decision under this section. 

(5) Nothing in this section shall preclude any party so required to attend, or any other 
person interested, from showing that no such dispute as aforesaid exists or has existed ; and 
in such case the Magistrate shall cancel his said order, and all further proceedings thereon shall 
be stayed, but, subject to such cancellation, the order of the Magistrate under sub-section {!) 
shall be hnal. 

(6) If the Magistrate decides that one of the parties was or should under the first ‘promo 

to subsection (4) be treated as being in such possession 
to retain poa«ssion until an order declaring 

such party to be entitled to possession thereof until 
evicted therefrom in due course of law, and forbidding all disturbance of such possession until 
such eviction and token he proceeds under the first proviso to subsection (4), may restore to posses- 
Sion the party forcibly and wrongfully dispossessed. 

(7) U'Aen any party to any such proceeding dies, the Magistrate may cause the legal re- 
preseHia^ive of the deceased party to he made a party to the proceeding, and shall thereupon continue 
the inquiry, and tf any question arises as to who the legal representative of a deceased party for 
the purpose of such proceeding is, all persons claiming to he representatives of the deceased parly 
shall he made partus thereto ; and 

(5) If the Magistrate is of opinion that any crop or other produce of the property, the subject 
of dispute in a proceeding under this section pending before him, is subject to speedy and natural 
decay, he may make an order for the custody or sale of such property, and, upon the completion 
of the inquiry, shall male such order for the disposal of such property, or the sale-proceeds thereof, 
as he thinks fit. 

(9) The Magistrate may, tf he thinks fit, at any stage of the proceedings under this section, 
on the application of cither parly, tssue a summons to any witness directing him to attend or to 
produce any document or thing. 

{10) yolhing in Mu section shall be deemed to be in derogation of the powers of the 
Magistrate to proceed under section 107. 


Changes introduced. 


(1> n.c *mfn.lnifnt cf aub clauiW (4) *ub*Utation 
<.l thf.’arotd*, “ rtcrW® the crblrnce' 


bf th« word* I 
nuy bo •* (which bjr | 


Iho Is the exact phraseology used in S. 
removes all poaaiblo doubts M to tlio scope of 
phrase The amendment ocoorda with the vie^ 
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taken in Calcutta and other High Courts (Sco 145 
(233)) and overrules the following rulings in so far 
as they lay down an opinion to the contrary 
Rulings now obsolete :3C J 478:1CC.S13' 2GCI 625 . 
32 C. 1093 : 24 A. 315 : 1 Pat. J. 33G (F.B.) 



Other rulings cited in S. 145(362) must bo taken to I 
be largely modified m view of this amendment. I 
Ruling ssuperseded 1 2 IVeir 93 : 21Vcir99 :40 P. R. 1917 . ' 

Notes. 


I. Scope of the Section. 

I. Claim to weigh gram and realise weighment dues.— 
A claim to weigh gram in a market an<l realise tho 
weighment dues la not covered by S. 145 Cr. P C.— 
23 Cr. G12(A). 


3. Subsoil rights — The provisions of S. 145 Cr P. C 
apply to disputes with regard to subsoil rights 
The definition of land as given in Cr P C is wide 
enoueb to cover mmmg rights and even prospecting 
and boring licenses —24 Or 103 (C) ( 32 C. J 54 
and 23 W. R 45 Dus ) . 4 Pat J 154 1 2 Pat. W 45 . 
Cr. M. Case No 21 of 1921 (Pat ). 

4. Crops lying on the threshing floor.— The words 
crops or other produce of land refer only to crops 
or rther produce still attached to the land — 23 Cr. 
650 ( 0) ( 28 A. 2G0 s 30 C. 110 F.) 

4„ '‘lac” docs not lull within the meaning of the 

■ expression' land '-24 C N. 1039 : 43 C. 522 (F.B ) 

5. Easements — S. 145 Cr. P. C. docs not apply to a 
dispute about an casement in respect of which 
action must be taken under S. 147 of the Code. — 


6. Offerings at a temple. — “ The dispute with regard to 
collection of offerings at a temple or at a karbala, 
cannot by any stretch of reasoning be said to be 
a dupule concerning land or water, and therefore 
a dupute with respect to collection of offerings can 
not come within the pumew of S. 145 ’’—Sultan | 
Ahmed J. in 5 Pat. J. 210 (38 G 387 . 37 G 578 F.) 

II. Likelihood of Breach of Peace. 

7. likelihood the sine qua non.— A Sfagutrate has no 
jurisdiction to make any enquiry as to possession, 
still less any final order, unless and until he b 
satisfied of the likelihood of a breach of the peace, 
and that it b absolutely essential that the fact and 
the grounds of hb being so satisfied should appear 
in his first order directing tho issue of a notice and 


order eticctivo against all likely disputants. 

(4) Subsection (8) now clearly gives power to the JIagb- 
trato to appoint receivers pending completion of 
the enquiry. It adopts the opinion of Sanlaran 
Xair J m 13 Cr. 203 which was followed in 27 JI. 
T. 234 and overrules 4 Pat. W. 359 and 8 3L T. 314 
(See 145(172)). 

(5) , We have added a new sub clause 8A on the lines of 

S 244(2)’— Joint Com. 1922. 

(6) Subclause (9) gives effect to the decision of a special 

Bench of High Court m 39 C. 150 (S. B.) s 24 G N. 
1073. 


tho grounds stated must be such as to satisfy a 
Court of revision before which the case may he 
brought by any of tho parties concerned. — 22 Cr. 
768 (X ) (12 C P. 2 U ) 2 Pat. T. 050 . 24 C N. 
621 20 C 867 . 20 C . 520 . 25 C. N 214 . 215. 

8. Final order need not contain any finding as to likeli> 
hood of breach of peace. See under Final Order 
below 

9. Police report not suggestmg likelihood — Where 
there is nothing m the Potieo report on which the 
proceedings ere founded, to suggest that there 
was any apprehension of a breach of the peace, the 
proceemng is without jurudiction — 1 Pat. T. 387. 

10. (Note. — MTaero however the police report contains 
materiabupon which the Magistrate is entitled to 
be satisfied in his mind of the existence of a dispute 
bkely to cause a breach of the peace there is iuns* 
diction.— I Pat. T. 738 ) See 24 Cr 263 (Pat.) 

II Proceedings dropped on compromise when may be 
revived — During the course of the proceedings the 
parties filed a written deed of compromue duly 
verified by them and the Magistrate thereupon 
ordered the file to be consigned to the record room 
(25th Jany) on the 17th Fcby. the complamant 
again appeared and stated that m violation of the 


pbint as a fresh complaint was no grave irregularity 
and did not call for interference.— 23 Cr 721 (L). 

III. Juridiction. 

12. The Law regarding Jurisdiction. — If during the 
progress of the proce^ng under S 145, cirenm- 
stances mterreno which have the effect of taking 
away the initial jurisdiction, anything done inspite 
of those circumstances, m the exercise of the same 
jarisdiction must be treated as having b*en done 
without jurisdiction. A decision or order at any 
state of a case to be valid, must fall within the 
category of the circumstances which consUtute the 
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jari^dicti-'Q of the Ccurt frota tho toaiaEia; to tte 
en'L If circan«tjncos anse dcroia tbe procress of 
the pruceedicz and are snet m Live the effect of 
dtfatroTisz the jnnsdicti^^ th- jcrisdieti^n DCst 
ceaie as soon as those cirmH<ances eoiae isto 
teiaz, no nmttsf at what staje of the eaae they 
arise. Tte existence of the presented eonditi-ics 
Ls as n:n'*t necessary for tte incepti>’n of jonsdie. 
ti 'Q as for its conttncaace. — 2t O. C 16T. 
rj. P ow e r to decide whether he has jcrisdicticn. — A 
Jlszistrate has jnrtsdi.'tioa to decide whether the 
Lind, the sabject-matter of a proceeding under 
J? 14o Cr. P. C. 13 within the l'->cal lunits of hi* 
jOTfadictfc. and where nzhtlr or wtobiIv, he comes 
ti) the ccnclBsiin that the Lind is not within hii 
jonsdii-tion and passes aa order dropping the pro- 
ceeding, his act d?« not amocat to a Ciilore to 
exerrtse jonstii'-tion. — 22 Cr. 392’tC). 

IV. Proceeding. 1 

14 . Fgidmg as to breach of peace how far essentiaL — | 
Utere the notice issacl by a Jlazutmte pcrpcrtinz * 
tn ai.t ender h. U5 Cr. P. C *h''ws that he wa-s 
sitiifed that there was a sen 'M di*pnte between 
tne porti-M. the proceediaz a I’ne coateopUted by ' 
b i43 Cr P. C. even th'-'uzh there is no ticdisz in ‘ 
It aboct anr hhelih'x.'d of a breach of the peace. — 

23 Ct. 303 (A.). I 

XS* Subject-Etatter of dapvte erst be spedSed. — la 
(inwaz op a pfoceedta? onder S. H5 Cr. P C the i 
lobject-oatter of the dopote ehoold be elearly 
speeded : an ocniadion to do so aaomiu to a senou 
defect.— 24 C X. C21. ' 

xS. Fct=aLttes which caat he obseretd. — S. 145 Cr. P. 1 
C gires lie Ifazutnte very extetarre powers, hot ; 
as a protection to the pabue. rei^ sires hiei to ten- 1 
form to certain f'^rmalitiea. If the frmalites are 
not observed, that u, if the >£azi 3 trate passes no I 
order in wnttf.g as ret^nired by ssb section ( 1 ). 1 
does cot call cn the piirt.es to pot in written state- 
ments. and does cot cacse a copy of the order to ' 
be served in the prescribed maccT, he acts without 
jsrudAtiin and the Hirh Court can interfere in 
revisnn.— I'CC) A. N. 51 IX>. 1 

17 . Prelzsimary order c na t coctasi rr,dy,g as to who 
B m pcsscssTos cn the date of the order. — In Tlan- 
l-zLtifd 16 Cr. 23^ (II.) and dlund^smaKy 9 Cr. 505 j 
(ILV, St was l/iJ that an order passed b Qlepal in 
the absence ci a LndJz as to who is in poseesst-'n ' 
on the date, the order 13 actcaQy paseeiL In the 1 
firmer, the interval between the date when the { 
ilacistrate foend the soceessfal party in poeseesion 
and the date cf the crder was one year, and in the 
latter, a c'cth. The«e cases were distinguished in 
(1921) 3L N. ^64 by ^am'zm/ieismt S-s-t^ on the , 
p re nn d that in the case m question, the iaterval 
was cedy 5 days and there was nothin? on ifie record 
to shew that there was any LAeLho*'*! of p-wsesa ■« 
harin? thanred in the clervaL (See (1>49J Kat. 
r: a rchn- en>ier the C>Je ef 

V. Parties to proceeding, 
tl. Tenant npoueaaion of a port»n of disputed land. — 
A tenant who u in poaseanoa of only a portion cf 


the land in difpirte u not a necessarv party b £e 
proceeding.— 23 Cr. 125 fPat.) (S') C- 155 (?-S.: 
FAh 

Disputes between landlords. — ^IVlere the dirraa^ 
are net in artaal physical p>issessioc bo* Eiere'^ 
cLua constractrve p<»rse39ii''n tirenzh tecaals^n 
actoa! pcssessi'n, and tie real dapnte s ehr^'^ 


VI. Attachment. 

20 . Moveables . — .4 lfazi#trafe has no jortsic^as 
attach moveable propertv ender tie provisa'cs a 
S. 145 Cr- P. C-— 24 O. C- 167. 

21 . Attachment m. the absence of proceeiS:?-— 

no procecdiazs were as a matter of fact d.-»vn^. 
bet the Slazistrite merely directed pfccee' — 
to be drawn np, an o der directmz tie attac-sei. 
of the land in disptrtc ts withoot j!i:sd-eh.'-c. ■ 
Pat. T. 724 . 

22 . When prectedings are dmpge d . — Where 
peted property was attached tinder »nb »eetic*i 
tot the proceeiinzs were enV#eqnectIy 

the 31 jzi*trate recorded the orders “rr-'ceeu.— 
stopped ; File ^ ifefJ. that a ferther erdrt a 
respec t of the order cf attachseat xi-ndd k*xe wa 
paarfd .-23 Cr. 195 (C.J. 

VII. Procedure. 


proceedings is preelnded freo depntisg 
other than a Slazistrate to holi atm esqt^ 
ever. Bot a mere rarvey cf the dJjmted ^ 
enquiry from all the parae i as to what , 

13 dispute, does not aaocat to a I 'cal 
u a mere miaateriil act and a 
Action to entruit the dutv to a pleader coBa- 
er oranin.— 23 &. 152 '(Pat-). 

24. Transfer of proceedings under S. X4S. — 

“ any eirf ” in S. 102 t>. P. C. are wide eco^ 
cover an enquirv under S. 145 Ce. P. C. T nefP^ ^ 
a SnbdiTisi'jcal ilazwtrate who institutes 
tnzv under S. 145. Cr. P. C has power to 
the same to any Jlsgstrate subordmate to 
for etaittiry acd'tml. — 23 CV. 2Ck5 (A.)- 

25. Power to cancel proceedings. — ^Where 
5{azutrate upon iafonnatija **^*’’*“ 

that there is no probabiiity of any bresefl^^ 
peace, he u competent to cancel an 
hu predecessor, under #ub-*ec. 1 of S- 1*5 
Cr. P. a— 2 L. 3« (30 a 112 FA) ^ 


exprewion “ hear the parties " ia clause 4 ^ 

f the Criminal Prcce’Iure Code V-es*! 

evaience cf the parties an 1 arzuments 
rr Ptead'M appeonnz 01 their behalf, cf 
addres.-ie'i by thesuelro. and A j|A 

refuses to h^r arguments m a case usder - 
he ii not cimptyiar with t .« provisiins cf t« 
which are imperative. — 5 Fat. J. 2(&' 
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VIII. Evidence and witness. | 

27. Limitation as to number of witnesses. — *' Ordinarily I 
It may be assumed that, in a proceeding under S. I 
145 of the Code of Criminal Procedure, the trial 
\rhercof is to be of the nature of a summons rase, [ 
the Court has jurisdiction to curtail the number 1 
of unnecess.iry witnesses upon the ground that the 
examination of those witnesses will delay and 
possibly defeat the ends of justice.... It must 
also he conceded that even in a summons ca*e the 
parties have an undoubted right to e'camine their 
witnesses and their nght can only be curtailed by 
the Court upon the ground mentioned above.*— 

I er Jicala Pra^d J. m 2 Pat T. 330. 

; 8. Deposition of witnesses must be read over. — S 300 
Cr. P. C. applies to trials under Chapter XII 
Therefore in the case of proceedings under S 145, 
the evidence must he read over to the witnesses. 
Bat a mere omission to do so by itself will not 
invalidate the trial. — 23 Cr. 125 (Pat.) 

*9. Documentary evidence.— In a proceedmg under S 
145. a Magistrate IS entitled to rely on documentaiy 
evidence as to title to corroborate the oral evidence 
as to possession.— 23 Cr. 107 (M) 

30. Magutrate not bound to assist parties in producing 
evidence —It is not obligatory on the Magistrate 
to assist parties to a proceeding under S It.*! to 
produce tneir witnesses and they cannot cliim as . 
a matter of right that processes should be mued 
by the Court, to enable them to bring forward 
their evidence,— 23 Cr 275 (Pat) (32 C 1M3 38' 
C. 34 Fd ) 

31. Note— “The Legislature could hanlly have eon- I 
tcmplated an elaborate and protracted mvestiga 
tion, the result of which might m may instances ] 
be to defeat the very object in new. namely, an [ 
effective prevention of a breach of the peace The 
whole object might obviously be defeated if the 
Ourt could be compelleil to summon and re- 
summon witnesses at the choice of the parties 

32 C. 1003. 

32. Evidence must be recorded — An ord r pas-wd 
under Chapter XII without examining any of the 
witnesses of a party to the proceeding who ere 
present m Court, is invalid —23 Cr. 083 (C). 

IX. Final order. 

33. Nature of the final order. — An order under S. 145 
Cr. P. C no doubt ceases to have any force as soon 
as it IS superseded by the order of a competent 
Civil Court, but until it is superseded, it is as fins! 
and bmding as any order of the CSril Court itself 
could be —24 O. a 21. 

34. Final order should dearly specify boundaries. — The 
final order should accurately describe the land, 
by specifymg the boundaries thereof, in order 
to show cleariy exactly what land is coverctl by the 
order —22 Cr 3S5 (C) 

35. Final order must effectively deal With the evidence. 
—A general remark by the Magistrate that the oral 
evidence is not relishle, snthout referring to it and 


without giving any reason, is not a disposal of the 
evidence upon tho record and it amounts to a 
refusal to exercise jurisdiction — 2 Pat. T. 108 

36. Final order based on local enquiry of which there is 
note. — A final order which has been made by the 
Trial Slagistrate on the basis of a local enquiry of 
which we have no note or memorandum is an order 
based upon no evidence and roust he set aside — 
2-> C. N. 1007. 

37- Finding of likelihood of a breach of peace not 
necessary m final order — S 145 Cr P C. docs not 
require a Sfagistrate to give m his final order a 
finding that there is a likelihood of a breach of the 
peace. After he has made an order in writing 
under subsection (1) of S 145, the only matter 
which he has to determine is the question of the} 
possession of the disputed propert}-. — 23 Cr. 424 (L) 

X. Possession and Dispossession, 

38 Documentary evidence of possession cannot be dis- 
regarded. — Where in a proceeding under S 115 Cr. 

P C any proper approewtjon of oral evidence 
regarding possession is impossible, in the absence 
of important documents touching the question of 
status, an order refusing an adjournment for the 
purpose of procuring and proddcing such docu- 
ments IS an arbitrary order constituting a dental of 
justice— 25 C N C02 

39. When evidence of title should be admitted In a 

proceeding under .‘s 14') Cr P C tho Magistrate 
H not entitled to rely simply on the question of 


40 Mortgagee in possession —In a proceeding under S 
14.5 Cr 1* C a Magistrate has no power to disturb, 
the possession of an usufructuarj mortgagee at" 
the instance of a depositor of the mortgage-money ' 
under S 83 of the Transfer of Properly Act.— 2“* C!r 
561 (Pat ) 

41. Question of possession cannot be referred to arbi- 
tration — A reference to arbitration is not contem- 
plated m proeeeilings under S 145 of tho Code 
of Cnmmal Procedure The section directs tho 
Magistrate to receive evidence himself and on a 
consideration of such evitlenco to decide tho ques- 
tion of a actual poRsewiQn. If however, the pities 
havo referred the dispute to arbitration and tho 
award of the arbitrators has been accepted by both, 
the Jlagistrnte would have ground for proceeding ' 
under sub scetion (5) of f!. 145 — 2o C. N 719. " 

^ ... _ /...n... . 


absence of nsht or title woulvl )... to driest the 
purjwjee of the scetion and to miuire the 5iagit. 
trmie to enter into queetiens which b> the •ntnui 
Itself are exprnvly excludcsi from hl> c^'iiMdrralliui. 
A disj'oo.seosion otherwi'«e than in due eourae of law 
u wrongful It is not nccewsary that artual force 
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Of violence should have been used to some peraon 
or persons before n dispossession is effected by » 
show of criminal force, sufficient to intimi^te | 
those in po'=‘’ession and to deter them from resist- 
ance, the latter are said to have been forcibly dis- 
possessed — 25 C. N. COl 

43. Rent-decree as proof of possession. — ^It is doubtful* 
whether a mere rent-decree obtained by a landlord 
viU bind one who is not a party to it, so as to hold 
that possession was cither determined by a Civil 
Court or vas undisputed — 23 Cr. 200 (lit ) ■ See 
1 Pat. T. 44 


50. S. 14s contemplates continuous possession.— Aa 
enquiry under S. 14S Cr. P. C. most be directed to 
the decision of the absolute continuity of possesiion 
of either party of the subject-matter of dispute. 
The e'ement of continuity of possession is »a 
ingndient which is necessary, at any rate, in cavs 
where intumiption is not due to seasonal ram* 

tions, in proceedmgs under S. 145 of the Cr. P. C. 

So a dispute between the owner of a hat and tne 
stallholders who claim actual possession of atalla 
only once a w eek, does not come within the pemev 
of the section — 24 Cr. 175 (C) 


44. Dispute between co-sharers. — Section 145 Cr. P. C. 
applies to a case where the dispute is between 
CO sharers each claiming to be in possession of 
the disputed land to the exclusion of the others 
Subsection (6) to S 145 does not render that 
section inapplicable to a case m which the parties 
are jointly entitled to the land in question —2 L. 
372 (20 C. N. 518 17 C. N. 944 Fd.) But see 23 
Cr 379 (Pat ) 

45 (Note — Tlic mere fact hat the revenue records 

show that the holding is joint is not sufficient to 
stop the enquiry contemplated by S 145 Cr. P. C.) 

46. Questions of title how far relevant. — In proceedings 
under S 145 Cr P C a Magistrate is entitled to 
look into the question of title only to arrive at a 
satisfactorr conclusion on the question of posses- 
sion Heiiias no poner to decide the question of 
title or look into it apart from the question of 
possession —1 Pat T 3S7 • Pee 32 C .1 64 

47. Question of possession must be conclusively settled 
— A dispute concerning possession of I.ind, should 
be effectively and conclusively determined under 
S 143 Cr P C— IPat. T 377. 

48. Fresh disturbance after adjudication of possession 
under S. 145 Cr. P. C. — Where the lands in dispute 
and the parties are identical, it is the duty of the 


duircgarded, and any number of proceedings may 
be vnitiateit by any disappointed parly leading to 
no result vhatever, a position which would surely 
be intolomble.— 24 Cr. 97 (C). 

49. Where oral evidence of possession adduced by 
either party is equally balanced. — Where, a 3Iagis- 
trate finds that the evidence on one side and the 
CM'lcnee on the other side Is equ.illy balanced and 
he IS unable to ctincliule from such evidence which 
party \* in posscMion, two courK* arc left to him. 
If he finds such ecidenee reliable, he is entitled to 
seek corrolrfirntion in the prseomption as to posses- 
sion arising from title, and to adjudicate in favour 
of that party on w hose side there la such presump- 
tion. If be finds such evidence unreaJiable he 
to proree,! under R. 140 Cr. T'. C . — 24 Cr. 


S^- 


53 


XI. Joint Property. 

Dispute between Joint owners. — ^The prinaple-* 
Where the dispute between joint owners of 
rai'ed no question of poesession but whether one 
of them was at liberty to make use of the land, 
agamst the will of the other, m such a nssnuer as 
to cause annoyance, a Magistrate has no junsdicbon 
to interfere under S 145 Cr P. C and award «• 
elusive possession of a portion to one of them. — 3 U 
573 1 a 1. 352 : 24 Cr. lOO (M ). 

Dispute regarding shares — Neither S. 145 nor S 
140 of the Cr. P. C, has any application 
m which the property in dispute is held jcmtly V 
the parties, and the oatter of the dispute is as tn 
the respective shares of the parties In the property 
—22 Cr, 350 (0) (11 C N. 512 F.) 

(Note —A Magistrate's jurisdiction under 8 1^® 
CY. P. C. IS ousted, as soon as he finds *^*^*^^***,1 


885=33 C. 249 : 11 C N. 512) A 
no jurisdiction to take proceedings 
of the Code when a party has a good v4 
claim to joint possesMon —23 Cr. 379 (Pat ) 

54. Different plots in possession of different persons 
Proceedmgs are not w ithont jurisdiction becaose 
the course of them, it is found that the 
some of the parties relate only to 

plots of land out of the entire area in ,1- 

partieularly where at the time of institutional * 
proceedlrgs, the materials before the Magis'r* ' 
do not enable him to draw up a prebminary of 
descnbing the plots aaid to to bo in possession ^ 
different persons with any attempt at accuracy- 
—24 Ct. 235 (a) (30 C. 155 (F.B.) fd ) 

XII. Revision. 

55. O"**' V, j r» aTapistrate"” 

. . be 

1. • ^ 

■ ihe 

. ic*- 


The High Court will interfere 

57* (®) "hen the Magistrate fads to decide which 

was in possession on tbo date of preliminaf)' ® ^ 
but still makes an order declaring one of the p*rtJ 
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to be in possession —23 Cr. 670 (M.)- Sc® 16 Cr, 
239 (M ) : 7 Cr, 450 (51.) ; 18 M 41. 

58. (6) where a perverse finding is arrived at afler 
getting rid of the dociirnentary evidence by in- 
correctly describing it as relating to legal title 
only and by brushing aside oral evidence by say. 
ing merely, that it is iinnecessaty to enter into it. — 
24 Cr. 100 {M ). 

59. fc) where in the preliminary order, there is no 
finding regarding possession of the property in 
dispute, but merely general observations in regard 
to the ownership of the property.— 24 Cr. 156 {M ) 

60. When High Court can Interfere and when not. — 
\Yherc the proceedings are really w ithin the purview 
of S 145, the High Court cannot under S 435 
interfere in revi«ion But it can interfere where 
the proceedings merely purport to bo under the 
section and disclose an exercise of pan era not con- 
ferred by it (7 B. R. 475). The principle has 
has been generally recognised that where there 
is initial want of jurisdiction, proceedings though 
they may purport to be made under S. 145, art 
not renffy proettdingt under thnl eeetion and the 
High Court can Interfere under S 439 Cr. P. C 
But if proceedings arc properly started, the High 
Court can interfere only under S. 107 of the Govern- 
laent of India Act, on the ground of serious irregu- 
larity amounting to improper exercise of junsdie. 
tion or improper refusal to exercise it.-^24 Cr. 
100(M.):24Cr 1S0(M.): See31M 82i31 >1.318 
34 M 138:26M.J 203 : 1 L. \V.939 : 17 Cr. 217<M) 
IOC. N. 181 •20C.H. 71 • I Pat. T. 291 :17 B.R. 
382.). 

dx, DUpos^ of Property illegally Attached under S. 


sale proceeos uejtiBjutss 111 lue iieasuiy, hjo 
U nsold Uc stored away. The sale proceeds and 


XIII. Miscellaneous 

62. Information may include knowledge derived from 
different proceedmgs. — The word •• information ” 
in S. 145 docs not refer to any particular way m 
nhieh a Magistrate's attention should be drawn. 
It is wide enough to cover the knowledge of tho 
Magistrate denved by reading the petition filed 
by the parties in anotherproceeding, which satisfies 
him that a breach of the peace is immment.— 1 
Pat T. 369. 

63. Costs. — ^Tficre is nothing in law to preclude a 
Magistrate from making an order for costs after 
passing a decision under s 145, 146 or 147 Cr. P. C. 
but such order ought only to be be made by the 
Magistrate who passed the decision, and within a 
reasonable time thereafter. Ordinarily an interval 
of three months is not a reasonable time (47 C. 
974) In awardmg costs m proceedings under 
S 145 Cr. P. C. a Magistrate u restricted to the 
amount awarded as pleader's fees (if an}') and 
costs of witnesses , an order about costs passed 
arbitrarily is without jurisdiction and must be set 
aside (23 Cr. 603 (Pat. ): See 1 Pat T 3C9 s 14 C. N. 
axiif s Cr. Rev. No SOO of 1922 (Pat ) 

64. (Note.— In 24 Cr 80 (M ) Ayling J, held that the 
order for costs which was passed some six weeks 
after the possessory order was not necessarily bad 
and the delay In passing the order not necessari- 
ly affect the jurisdiction of the Magistrate.) 

65. S. 145 does not exclude application of toy Cr. P. C. 
— A Magbtrate has jurisdiction to put Into opera- 
tion the provisions of R. 107 Cr. P, 0. although 
the apprehended breach of the peace may relate 
to a dispute about land. (2.3 Cr 123 (Pat.) 1 39 C. 
150 (F.B.) 23 Cr. 567 (N ) : 5 N. 94) The general 
rule however is that procesdmgs under 8 107 Cr. 
P. C. are justified only in a case of undisputed 
possession , where there 13 a diiputc about posses- 
sion over land, proceedings under S 145 should be 
substituted (23 Cr. 674 (Pat ) 

66. Succession (Property Protection) ActXlXof 1841.— 
has a larger scope than 8. 145 Cr. P, C. and is a 
more appropriate remedy in cases involving disputes 
as to succession in large estates involvmg breaches 
of the peace— 23 Cr. 230 (Pat.) 


148. (/) If the Magistrate decides that none of the parties was then in such possession, 
or is nnahle to satisfy himSelf as to which of them 
Power to attach subject of dispute. jn such possession of the subject of dispute, 

he may attach it until a competent Court has determined the rights of the parties thereto, or 
the person entitled to possession thereof. 

Provided that the District Magistrate or the Magistrate who has attached the subject of dispute, 
may tdlhdraw the allachment at any lime if he is satisfied that there is no longer any likelihood 
of a hreic\ of the prac; i« regard to the subject of dispute. 

(2) Wh?.i the Manitrite attaches the subject of dispute, he may, if he thinks fit and if no 
reeth-er of (he property, </>• subject of dispute, has been appointed hy any Ciril Court appoint a 
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receiver thereof, who, subject to the control of the Magistrate, shall have all the powers of a 
receiver appointed under the Code of Civil Procedure, 

Proiided that, in the et'eni of a receiver of the property, the subject of dispute, hrinfj suUequcnll^ 
appointed by any Civil Court, possession shall be imtde over to him by the receiver appointed I’j 
the Magistrate, who shall thereupon be diseharged. 

Changes introduced. 

(1) “ We have introfluccd a new el.aime (the provwn In 
Bub-sec (1)) nbicl), Lj nn .'imentiinent nf S. ]4(>, 
mil enable a District Magistrate to withdraw the 
attathincnt of property at any lime when he w 


me uiBpuitu |iiu]ieu> uimei auaiiuneiiu uuiii 
a competent Court has determined the rights of 
the parties thereto.’ 


(2) The proviso to mib bpc (2) has been i 

“ to meet the cn«c.of an overhpping appointment 
of n receiver by the Civil Court (Sdeel Committu 
of 191C) that this proviso is an useful addition to 
the existing law will be apparent on perusing the 
cases reported in 7 Bur. T. 2152, 14 C. X. *ci. 17 JL T. 
392 ; 20 M. T. 247 ( Sec S. 140 (43)). 


Notes. 


I Application of the section.— An order unilcr >S 14G 
ft P C can only be passed when the Magistrate, 
upon a consideration of the evidence, is unable 
to come to a definite finding as to the possession 
o! either party . In order to show that he was 
unable to decide the question of possession, he 
ought to discuss the evidence and to give reasons 
for his inability.— 5 Pat T IC • 2 Pat. T. 1C8 . 
23 Cr 277 (Pat ) : 23 Cr, C84 (0 ) See 34 C 840 . 
11 A J 680 : Sec 24 Cr. C4 (M.) . 49 C 644 

2 . The section does not apply to public paths — Where 
in a proceeding under S. 145 Cr P C the Und in 
dispute is a public path, and the Magistrate finds 
that neither party is in possession, he has no jans- 
diction to attach the land under S. 14G Cr P. C — 
22 Cr 404 (C) 

3 . Possession to be given on the happening of certain 
contingency — An order declaring s certain person 
to be in possession of the property m dispute on the 


happening 0 / n certain contingency cannot U 
p.-tsted under S. 140. Such on order can only « 
passed underS 145— 2 Pat T 1'’° 


4 . Power to release property on disappe«ance . 
likelihood of a breach of the peace. — 


of the 


useiinooo 01 a oreacn 01 me peatc.— >• r--r- ,• 

is attached under S 14C Cr. P. C. the Nsgwtr 
bas inherent pouer to release the propertv^t 


dies leaving the other party as ms ncu. - 
ft case the judgment of n competent court » n 
sine juB non before the property can be release 


Joint property.— Neither S. 145 nor S 14G ^ ^ ^ j- 
any application to a case m which the 
in dispute is held jointly by the pjirties, ana 
matter of the dispute is as to the respective ah® 
of the parties in the property.— 22 ft. 350 (C) 


147 ( 7 ) Whenever any District Magistrate, Suh^imsional Magistrate or Magistrate of the 

class w satisfied, from a police-report or other infoTifioiio^y 
nbb pCerty?etc a breach of the peace exists 

regarding any alleged right of user of any land or 
as explained m section 145, sub-section {2) {whether such right he claimed as an easement cr 
o(henvise), within the local limits of his jurisdiction, he may make an order in irriftK^ slating 
grounds of las being so satisfied and requiring the parties concerned in such dispute to attend the 
Court %n person or by pleader within a time to be fixed by such Magistrate, and to put written' 
statements of their respective cHimi,and shall thereafter inquire into the matter in the manner proiidt^ 
in section 145, and the provisions of that section shall, as far as may be, be applicable in tfiecase 
of such inquiry. 



SUPPLEMENT TO RAY‘8 GRIMtNAL PROCEDURE CODE 


43 


(2) If it appears to such Magistrate that such right exists, he may make an order prohibiting 
'any interference icith the exercise of suck right : 

Provided that no such order shall be made uhere the right is exercisable at all times of the 
year, unless suck right has been exercised mthin three months next before the institution of the t’n* 
quiry, or where the right is exercisable only at particular seasons or on particular occasions, unless 
the right has been exercised during the last of such seasons or on the last of suck occasions before 
such institution 

(3) If it appears to such Magistrate that such right docs not exist, he niay make an order 
prohibiting any exercise of the alleged right. 

(tf) An order under this section shall be subject to any subsequent decision of a CivilCourt 
of competent jurisdiction 


Changes introduced. 

The section has been largely rc<.asl. The most notice- 
able amendments are • — 

( 1 )'"; • ’ * 


introduced amendments here to make it clear that 
the procedure is to be that Uid down by S 145*’ 
(Set Com 1022 ) The result is (1) the rulmga in 
2 C. N <170 and 27 51. J 037 m so far as they Uy 
down that a formal proceeding is not neeeasary 
in a case under S 147, are now obtoUu and 2 Weir 
117 IS confirmed 


Notes. 

X. Distinction between ss. 145 and 147. — S. 145 Cr. P. 

C. does not apply to a dispute about an easement 
in respect of sshich action must be taken under 
section 147 Cr. P. C.— 22 Cr. 763 (N ) 

2. Oreder cannot direct patties to appear before another 
Magistrate 

trato draw 

shall diree ■ ■ 

An order 

another Magisiiaie w iiiegai aiiu Vinaiis luc jiiu* 
reedings -—2 P.it T. 18G. 

3. Limited right of way. — Under S 147, a Msjpstrate 
can pass an order which has the effect of giving 
to the successful party a right of way which is 
limited by the exclusion of vehicular traffic A 


(2) The scope of the w ords '• land or water ” is no longer 
a matter for speculation The « ords “ as explained 
in S 145" remove all doubts, The rulings in 

J47/8>-57C.fi:8«dJ5J).;? SSOmeo/sres 
they lay down that the term “land’’ in S 147 
does not necessariy include buildings have now 
been overruled 

(3) The nature of the orders which may be passed have 

been clearly laid down —(1) the 5Iagistrate may 
either prohibit interference xiith the exercise of 
the allegdl right or (2) ho may prohibit the ezercbe 
of such right. [See 147 (53 Sc) } 


right of wsy miy naturally he of different kinds. 
On© can well imigine rights of way which are eon- 
Bncd to pedestrian traffic or one from wrhich 
traffic of a particular kind is excluded.— 2 Pat. T 
CSI. 

4. Finduigs necessary for a talid order.— A Magistrate 
13 not competent to piss an order under S. 147 
Cr. P. C without coming to a clear finding under 
the proviso to tha' section, t at the party m whoso 
favour the order u made exercised the nght in 
dispute either within three months next before the 
institution of the enquiry, or during the last season 
or occasion before its irutitutii.n if the right is 
exercisible at i>articular season or occasions.— 2 
Pat. T. 301. 


for tlic purposes of this Chapter, any District 


148. {!) Whenever a local inquiry is necessary 

Magistrate or Sub-divisional Magistrafn may depute nny 
Local inquiry. Magistrate subordinate to him to make tlic inquiry, and 

may furnish him with such written instructions as mat* seem necessary for his guidance, and may 
declare by whom the whole or any part of the necessary expenses of the inquiry shall b© paid. 

(2) The report of the person ao deputed may bo read as evidence in the case. 
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(5) When any costs have been incurred by any party to a proceeding under this Chapter, 
the Magistrate passing a decision under section H5, section 146 or section 117 may direct bj 
whom such costs shall be paid, whether by such party or by any other party to the proceeding, 
and whether in whole or in part or proportion. Such costs snay include any expenses ineuned 
in respect of witnesses, and of pleaders* fees, which the Court tnny consider reasonaUe. 


Changes introduced. 

(1) The amendments to S. 148 were merely made '* to 
epecily what costs may be awarded” ••uhicli the 
court may consider reasonable ” — as an instance 
of the exercise of this discretion. Scc9C.N. 887 
(148 (11)). “A Magistrate in awanling costa 
should hold an enquiry into expenditure actually 


Incurred by the successful part}. (17 Cr. 318 (P*M 
S. 146 (12). 

(2) The omission of the words “AH costs so direct^ 
to be paid may be rcenvereJ as if theyyers fioes 
precludes the Ictj* of such costs by distress nneer 
t>. 380 infra. 


Notes, 


I. Survey of disputed Und — no local enquiry. — “ I can 
not hold that the mere eurtey of the land after 
inquiry from all the parties as to what land was in 
dispute, amounted to a “local enquir}'*’ within the 
meaning oi S. 148 Cr. r> C. It is a mere ministerial 
act,”— Adami J. 23 Cr. 162 (Pat.). 


never $e eibstitutel for evidence in the case. 
The party against whom the result of the local 
inspection is used, is greatly prejudiced and is pnt 
to an irreparable disadvantage in not being able 
to remove the wrong impression from Ibe raiod 


of the Magistrate by cross examining hia 
danger is mtcndfied by <he Msgistmfe noldmg 
local enquiry er parte — 1 Pat. T. 669 
Costs.— See Note No. C3 tinder S. 145 supra. 

Can the Magistrate refuse to resize costs .Jjf 
does net pve the Magistrate discretion to tn 
to recover the costs. The succe^ol , 
entitled to insist that steps should be UUn to 
recover the amount of costa awarded an 
Magistrate has no option to refuse to take swpa 
The party entitled to it may apply for iKoveu 
at any time within six ye»M fro® -o* 

costs have been awarded, and a Magistrate is 
entitled to refuse to recover on of del y 

making the application .^24 Cr. 126 (Pa* ) 


S. IS4- 


Notes 

1. Admission into evidence of statement not amount. 

ing to F. I. — ^Where a statement made to a Police 
OiEcer docs not amount to t le first information 
contemplated by S. 154 Cr P. C. is tendered as evi- 
dence in a rriuunil case, tSe proper course for tbe 
Slagistmte IS to tiKe a statement from tbe police 
ofScer that that particular statement was made 
to him —22 Cr. ^10 fC) 

2 . First Informabon by itself not sufHcient to sustain 
conviction — The first information report made by 
an accused person etanding by itself, cannot sustain 
a conviction against the maker; and that, while 


it is a valuable corroborative evidence of ti*® ^ 
money of the person who makes it, it cannot 
a conviction when the maher himself is an ^ . 

person and cannot, therefore be examined ^ 
witness. But as an admission not amountuio 
confession, it is admissible in evidence against 
accused person. — 22 Cr. 694 (L,). ^ 

is not 

iroved 


167. (J) If, from information received or otherwise, an officer in charge of a police-station 
^ has reason to suspect the commission of an offence 

Proceuare where cognUible offence enspeoted. i.« v » • , , .• lei. investi* 

^ which ho 18 empowered under section 166 to 

gate, he shall forthwith send a report of the same to a Magistrate empowered to take cognisance 
of ouch offence upon a police-report, and shall proceed in person, or shall depute one of 
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subordinate officers tiol bein^ behtff such rani as the Local Oovernment may, by general or special 
order, prescribe ih this behalf to proceed, to the spot to investigate the facts and circumstances 
of the case, ond, if neceisary, to tale measures for the discovery and arrest of the offender : 
Provided as follows : — 

(a) when any information ns to the commission of any such offence is given against 
any person by name and the case is not of a serious 

Wlerc loc,l Inverilg.l.on ispons.d «ll.. 

proceed in person or depute a subordinate officer to make an investigation on the spot ; 

(6) if it appear to the officer in charge of a police- 

g,o'S57orm?.'rtS"oi.° ““ ™ 8™"”'' "'*“■’8 on 

an investigation, he shall not investigate the case. 

(2) In each of the cases mentioned in clauses (a) and (6) of the proviso to sub-section (1), 
the officer in charge of the police-station shall state in hia'^said report his reasons for not fully 
complying with the requirements of that sub-section and, in the case mentioned in clause (6), 
sucA officer shall also forthwith notify to the tnformant, if any, m such wionner ns winy be prescribed 
by the Local Government, the fact that he will not intcstiyn/c the case or cause it to he llU'es^lyo^et^ 


Changes introduced. 

(1) The amendment as onjnnally proposed by the Select | As to the words “ if any " introduced after the 

Committee of 1910 was es follows! “not bcin? «.•-*— --n-.n.. r.. 

V.Ia» Sha i-nnV nf niiV. '■ *. W. I , , 


tnendetion of tho Police Commission ” This I . , 

view was not accepted by the Joint Commilico of | ‘ 

• • • I crimes. 

' * J (3) The words and ia tho case inTCstigated” 

police work in some pomaces rosy bo seTor.-ly j ' * 

hampered by tho first amendment.” 1 . ' 

(2) The second amendment is ono of drofting only. | 


S. i6o. 

Motes. 

Verbal order to attend.— A verbal order sent through a | present beturo him to answer an accusation is not 

messenger by a Police pstcl asking a ])erson to be | • lawful order.— 8 11 U. 118. 


161. (1) Any police-officer making an investigation under this Chapter or any police-officer 
not belou) such rani nt the I/oeal (lot'ernnirnl may, 
Enmto.ilon of bj pn.cnU In Ihi, Uhnlf, 

aetiny on the requisition of such officer may examino orally any person supposed to bo acquuinted 
witb the facts and circumstances of the case. 

(2) Such person shall bo bound to answer all questions relating tu such caso put to him 
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by such officer, other than question'! the ans^rcrs to wliich would have a tendency to eipi 
him to a criminal charge or to a pcnalt}' or forfeiture. 


Changes introduced. 

A discretion is left to Government, by the wowls “ or 
any police officer not below euch rank as the Local 
Government may, by general or epecial order pres- 
cribe in this behalf, acting on the requistion of 


such officer," to extend the powers under ' 
Bection to officers below the rank of Bub-Inspect 
— e y —Head constables. 


163 (i) No statement tnade by any person to a police-officer in the course of an inrestigol' 

under this Chapter shall, if reduced into writing, 
h V«^on U: nor shall on, s, 

slalemint or any record thereof, whether in n. fotn 
diary or otherwise, or any part of such statement or record, he used for any purpose {save as hereinaj 
provided) at any inquiry or trial tn respect of any offence under investiyilion at the time when 
statement uas wade; 

Provided that, when any witness is called for the prosecution in such inquiry or trial 
statement has been reduced into writing as aforesaid, the Court shall on the request of the accU' 
refer to such wntiny and direct that the accused be furnished with a copy thereof, ih order that a 
part of suck siateni’nt, if duty proved, may be nsrd to contradict such witness in the tnannefip 
ruled by section 145 of the Indian Evidence Act, 1872. When any part of such slatevient si 
used, any part thereof may also be used in the rs-examination of such witness, but for the purp' 
only of explaining any matter referred to ui hts cross-exawinah’oH. 

Provided further that, tf the Court is of opinion that any part of any such statement is not releii 
to the suhject’tnaUer of the inquiry or trial or that its disclosure to the accused is not essential »« 
interests of justice and is inexpedient in the public interests, it shall record such opinion {but rtol 
reasons therefor) and shall exclude suck part from the copy of the statement furnished to ike accui 
(2) Nothing in this section shall be deemed to apply to any statement falling within t 
provisions of section 32, clause (1), of the Indian Evidence Act, 1872. 


Changes introduced. 

“ It Bcema clear that all that the amendment of 189S 
intended to effect nas to make it clear that the 
accused had no nght to call for or see the record 
of any statementa taken down by the police under 
S IGl, unless the court thought that in the interests 
of justice, he should be allowed to do bo; It did 
not purport to deal with, and baa left untouched 
the further question, whether or not a statement 
made by a witness under 8 161, as apart from the 
written record of the statement, might be used by 
the prosecution for the purpose of corroborating 
one of their witnesses under S 157 of the Evidence 
Act, and this is at all events, one of the pnncipal 
difficulties with which to have to deal now (Set. 
Com. 1910) 

The redraft of the section, we propose will make it clear 
that the eUtements taken down under S. 161 (and 


not merely the wTitten records of such 
are not to be used in any way or for any 
except as allowed by the proviso. Having iVc 
tn the fact that tho making of such sUtem^ 
compulsory under S 161, and to the way m * 
and the circumstances under which they am “ 
recorded, we do not think that they am ^ 
corroborative value, where tho witness 
repeats the same statement in Court, and _ 
they ought not therefore to be allowed to “ 
for the purposes of corroboration under b * 
the Evidence Act. If tho really material la 
the prosecution is that a statement was WJ 
the police, on a p.irtieular date, or at a r*'“. , 
place, this fact will of course still be 
the ordinary course, and it will be 
Courts or to a Jury to make any proper oca 
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from this fact and the action vhich siaa taken on | 
it. The atnenilmcnt s«ill al«o we th nk, make it j 


down is calleii by the proaceution t)ie prerions 
itatoment of the vitneas on the point may be 
pro-ved by him j if he »a not Called 1 >n the ptosecn- 


that untns the previous cnntraihctory atatementis 
proved in aome way in accordance with law. it 
ought not to depreciate the witnevs’ statement 
on oath It will he observed that under one amend 
ment if any part of the previous statement of the 
witness is used for the purposes of cross-examtna. 
tion by the accused, any other part of it may be 
used by tbo prosecution within the proper limits 
for re-examination. This U, we think, the. only 
way in which the previous stitemcnt ought to b« 
allowed to bo used by the pro<ecution (-^ef. 
Com. lOlC). “lYe recognise the force of some of 
the cnticisms directed against the section, but we 
do not think power should be given to contra- 
dict by means of police cIiirieH a prosecution nitneaa 
vhiyhai fumed h«fi/e, and still I 'as shouhl power 
be given fn respect of a defence witneis”. {Joint 
Com. 1022). 


Note.— It will be seen that the statement recorded 
under S 1C2 may be used for the piirprscs of corro- 
iatatmc a w Uncas Its u«c for the puip<ifo of con- 
tradiction IS limited to the cases of witnesses for 
the pro-cculion only at the time of their croas- 
rzaminatnn bs the ilefinec It cannot be used to 
contradict a hostile prosetiition witness It can 
however be used to rc-csamine a prosecution 
witness. 

Rutings rendered obsolete.— {!) The rulings in 19A 390 
(F.B.) , 32 n 111 (F.B.( 24 a 409 21 A 159: 
)5 A. 25; A. X 22: Kat. 503 II C 639: 
7 C. I’. 22 are, in so far as they hold (hat statements 
under S. 1(52 maj be proved ta contradict a witness 
called for the defence, overrufetl The Legislature 
has adopted the view taken in 13 O C. 7 : (1918) 
3 V. U 84 

(2) The leading eases 3 > M. 397 (F.B ) and 35 M. 247 
(F.B ) 36 C- 281 and 39 15. 58 and other ruLngs 
in so far as they lay down that S. 162 Cr. P C 
docs not override the general provisions of tho 
Evidence Act as to oral evideuce of such state- 
menu to eorrohorate the evidence of a witness, 
must be considered supersolcd— See S 162 (I) 

Copies.— The proviso, which gives the Court the power 
to esclude anv part of the statement of which a 
copy 11 fu mi died to the accused, formed the sub- 


Notes. 

Stage of the case when Court should telet to police 
diary at accused's request. — The proviso to S. 102 
(1) Cr P. C. makes it obligatory on the Court to 
refer to tho statement made to the Police* by the 
witness who is being examined, when requested 
to do so by the accused, and it is only after auch 
statement has been referred to, thst the Court 
may exercise its discretion in the matter of giving 
a copy to the accused. It is while the evidence of 


made tiy tno witness before the Police, till aiter tbe 
witness’ evidence had been concluded.— 22 Cr 578 
(L). 

Does S. 162 override the Evidence Act ! — The sec- 
tion as amended by the Act of 1923, has been deli- 
herately framed so as to exclude, any use of state- 
ments recorded under S. 161, except for the purpose 
of contradictmg a prosecution witness and hw 
te-exammation on the points referred to in (he 
cross-examination. In the circumstances, it can 
no longer be argued that the section does not 
override the provisions of S 157 of the Evdence 
Act in respect of corroboration ol the evidence 


of a Witness by otalctidence of statements recorded 
under 8. IRl. The reader is referred to the notes 
under (he heading " changes introduced ” and tho 
remarks of the Select Committeo quoted therein. 


slauus is ui cuiiiuiiiiiiy wuii lue rulings noted per 
conIrainS 162(1) — Seep 276 of the main volume : 
also7C.P22. 

Dying declarations 


I II M7. h < .1. * •. >. ■ 

AP. PH. InN-Sti • 



48 


SDPPLEMENT TO IUY*8 CKIMINAI^ PROCEDURE CODE 


18 87 j 9 P, K. igCO : (72-92) L. P. ] B7 1 2 Wdr SCO : 
Co n. 36C e£9:lGCr. 7c9:S<el7P. R. ion. 

4 - Signs made by a dying declarant. — In t A 385 
(F.B.) Q. E.v. AWn/itrA <hc qiejtion aiwe «* to 
whether signs zcado by a ^'erfon, conscious but 
unable to speak, shortly beforo his death, by way 
* • ■ ’ ‘ use o/ bia death, 

BO under uhat i 
isticcs Oldfield, 
pirtion thatthev 

were relevant as constituting “ verbal statements 
within the meaning of S. 32. Justice Mahtnootl 
held that the Word ’‘vcrhal ” could not mean more 
than “by means of a word or words”. But the 
signs amounted to “ cotiduct ” as used in S 8 and 
were admissible under that section { the questions 
were admissible either under Exp!. 2 ot S 8 or 
under S 9. See also 2 P. R 188G . 9 P. B IftOa 



ether evidence to prove that the death ■»» w'iu 
caused cr accelerated by those wooBds a tlw 
it « as the transaction w hich resulted in the desth. 
lUld that the dcclarstion ought not to haTebfQ 
admitted in evidence. — 25 B. 45. 

6. Statements made by accused persons to the Police 
— 102 Cr. P. C. provides against the ad^-a» 


Rat. 935 


164. (7) Any Presidency Magi-ttratf, any Mayislrate of (he first ciass and any Mafislrst^ 
of the second class specially empoicered in this MolJ 
Power to record statements and confession. Government may, if he is not a poVet 

officer record any statement nr confession made to him in the course of an investigation 
this Chapter or at any time afterwards before the commoncement of the inquiry or trial 

(3) Such statements shall be recorded in such of the manners hereinafter prescribed fo* 
recording evidence as is, in Ids opinion, best fitted for the circumstances of the case. Such 

confessions shall be recorded and signed in the manner provided in section 364, and such state- 

ments or confessions shall then be forwarded to the Magistrate by T\’hom the case is to be in- 
quired into or tried. 

(3) A Magistrate shall before recording any such confession explain to the person niahsg d 
that he is not bonni to make a confession and that if he does so it may 6s used as evulence agitinsl 
him and no il/agiVro(e shall record any such confession unless, upon questioning the person 
ing it, he has reason to believe that it was made voluntarily ; and, when he records aay 
sion, he shall make a memorandum at the foot of such record to the following effect : — 

“ I have explained to {name) that he is not bound to make a confession and that, if he doss 

so, any confession he may make may be used as evidence against him aud / believe that this con 

fession was voluntarily made It was talcen in my presence and heating, and wos read ovet 
to the person making it and admitted by him to be correct, and it contains a full and true 
account of the statement made by him. 

{Signed) A. P’> 

il/<Tyis(ralc- 

Explanation. — It is not necessary that the Magistrate receiving and recordin<T a confession 
or statement should be a JIagistrate having jurisdiction in the case. 

Charges introduced. 

(1) ThoLegisUturebyco^uungthepoweroffWordmg I behalf by the Local Government, 

confessions to First CTasa Magistrates and second to the Calcutta Hwh Court CircuLaf quoted ail" 

class Jlagifitrates specially empowered m that] 286 •“ Where. »t any place or station there 
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pro«fnt more tlnn onr, confcwoiw 

jhouM m pfncral rwonled by the Mapi«trftto 
apecnlly »elcete<l for the puqvwie bv the District 
Mapi'trate. or fnilmp eiich eeleetinn bv the Mapia- 
tratca pernor in rank ami eU«« ‘ 'M\e think 
Etatomenta should not he reeorderl under this 
section bv Third f1a«s JfapKtrafea at all or by 
f-eoond tlass Mapi«trate< iinle*a specially em 
powcreil " (Joint Coin. 1022). 

(2 “ We con«idpr that a statutorj' oblipntinn ahonld 


3. Confesiion unnot be recorded by a Magistrate out* I 
side his district.->The jurisdiction and powera of I 
a Magistrate are limited to the district in which | 


meaning of S 1G4 Cr. P. C .—19 A J. 355. 

4. Confession not properly recorded cannot be cured 

by S. 533 Cr. P. C. — " S of the CViminaf Pro- 

cedure Code niakca it imperative for the Magistrate, 
before recordmp a confession made to him in the 
course of a Police mvcstigation, to nuestion the 
person making it as to ahclher it is made volontari* 
Iv. In the present ease it appears that this was not 
done, and the question to be determined is, whether 
the failure to complj with the provisions of S. 154 
in this respect renders the confession inadmissible 
• • • • The omission to question the 

appellant before recording hia confession as to 
w hether he was making it voluntarily was a material 
omission which prejudiced him, and we are of 
opmion that the defect is a fatal one, not curable 
by S 533, and that the confession must, therefore, 
be excluded — 2 L. 325 : 3 L. B 173 : 3 L. B. 213 
9 51. 224 : 17 C. 802 (871) : 2 C. N. 702 and 52 P. B. 
1887 Fd ) 

5. Duty to record memo of enquiry. — “ We consider it 
to be most adsisahle that in all cases a 5Iapi<trete 
should record a memorandum of enquiry showing 
what steps he has taken to fully aatisfy himself 


be laid on a Jfftgi'strate acting under the section 
to warn an accu«cd person about to make a con- 
fession that the aime may be used against him, 
and we think that tho ccrtiiicato presenbed by sub- 
section (3) should record the fact that the warning 
has been given" (Joint Conu 1922) This view 
accords with Jfadras G O. No. 2SS3 J. of I7-I2.’87 
and Calcutta H. Gen. L. No. 1 of 30-l-’17and 15 Cr. 
613 (O) M. H. (Appv.) XI end 10 C. 775 arc now 
obsolete 


that an accused person is confessing unvoluntarilr," 
— Chfiii and ^eoft.S»iitA J J, in 2 L. 129. 

Confession not recorded in accordance with law 

Example. — The confession was recorded by the 
Magistrate as loUarra .^Q . (Alter due warning) 
Do you want to say anything ? A. — I want to say 
what is true. I won't make false statement Q — 
What do jou want to say ! Then follows the 
main confr«sion. In the end the Magistrate 
rcconled the following certificate— “ The con* 
fessinn b»» hern rerorded wbra th# aeeasot} bag 
been in Court-room for about two hours while 
other cases were beard. It is very straight-forward. 
I am convinced that it le voluntary." The Magu. 
trate was examined as a witness at the trial and 
stated : *' I am satisfied that confession was a 
voluntary' one and I gave him the usual warning."— 
Held that It was clear that this Confession had not 
been recorded in accordance with law.— 2 Pat. 
T. 129 

r. ...... .. .* ...r...... f . 


8. Informal record of confession— effect of. A con- 

fession to the Committing hfagistrate is not a 
statement recorded under S. 104 Cr. P C. but a 


IS no reason why tho confession of the accused 
sboutd bo rej'ec’tcd, roerefy on the ground of 
informality of procedure.— 23 Cr. 617 (L.). 



detection, is not bound to record m writmg any 
admU.Mon made to him by persons who have taken 
I>art in a enme. In tho absenee of any written 
leconl in such circumstances, evidence may b« 
givenof a confession provided t list it be not exclud- 
ed by an express provision of Ixw. It nisy be 
proved, and must beprureiJ. if at all. iiLeanr other 
fact.— (1921) M. N. 779 (9 51. 224 (240) Fd': 21 Ik 
R 1065 (Per Shah J.) di<«ented from). 


Noftfs. 

X. No distinction between statement made by accused 
and a confession. — Under S. lf>4 Cr P. C , no dis- 
tinction can be drawn between a statement made 
by an aecu»e»l person and a ennfessum made by 
him, and anv statement made hy him should be 
recorded by the 5rapidratc as provided by the 
section and’ if it is not recordwl. the Magistrate’s 
evidence regarding that statement is inadmissible. 

—25 C. N "88. 

Recording o! Confessions 

2. When a confession should not be recorded— Where 
the accused tells the Magistrate that he has been 
told to tell the truth by the saheb who has told 
him that on telling the truth he would be released. 
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Meaning of confession 

10. Meanitig of Corfessicn. — The von} “(Wfcwon” 
mean'* an nclmirsioti of a cnroinating circnin«tance 
vhich suggests the inference that the person wahing 
the statement has eoTnmltted the crime. Any 
statement made by a person vhich vngld suggest 
an inference as to Ins guilt ma> be a confession 
vithm the meaning of section 24 of the Indian 
Evidence Aet— 22 B 11. 1247 (14 «. 2fi0 (2153) 
(FB.)andCB 34 (37)F<1 ). 

II. What is the material part of a confession. — A con- 
fession is after all only evidence in so far as it 
bears upon the enme into vhich the Court is at 
the time inquiung, and circumstances coiroborat- 
ing the con/easinns upon immaterial points are in 
themselves cqu.slly immaterial — 22 11. R. 1274 

Retracted confessions 

18. When a retracted confession should be acted on 
and when not —In ca«c8 of retracted confessions 
the Court should consider vhethcr the storj is or 
18 not consistent vith such evidence in the ease 
as It believes. If the confession bears the appear- 
ance of truth and is not inconsistent with the 
true evidence on the record, the Judge, or Magis- 
trate should convict on the confession, vhetber it 
18 vithdrawn or not. — ((OS) A. N. fiO) vhere a con- 
fession vas made before a Jlagistrate under cir- 
cumstances not liable to suspicion, and to all 
appearances fulfilled the requirements of the Hv. 
the fact that it is retracted in the Sessions Court 
does not negative the presumption of the genuine- 
ness of the confession. ((00) A. N 173 . 10 M 


482), Blit vJicrc it vaa found that the poke 
had mi'conduttcd themselves in the rearch of tie 
houses of the prisoners vho confessed and tie 
onlv evidence in the rase vere the conftKicn*/ 
it was held that the coniiclions could not le ns 
Lsined. (2 C, I 132) A person vho vas fbarjed 
vith murder made a confessional statereent vbKii 
was recorded under S 1C4 Cr. P. C. but he iuc«e 

quentlj', repudiated those slatementsaltbeSesswri. 

One of the accused, who became an approjer, 
deposed against him and he vas corrobotaw n 
certain most important partieuHrs by some 
cs //sM that the accused vas properly connetrt 
—(25 M. 143 : 22 B R. 1274) 

13. The Law as laid down In 3 Pat. T. 98.— (Hie points 
settlerl by this Ruling vhich discusses Ihe “V d 
retracted eonfe«.sions may be summarised ssfoUovs. 

(1) The fact that a confession has been retract^ 

not neeess'jnfy deprive the confession of iW 
luntan- charactcr:-20 Cr 502 (Pat ) : 20 Cr 
72} (Pat.) 

(2) The credibility of such confession in each ta‘«** * 

matter for the Court to decide. 
circumstances of e.»ch C8«e . — 20 A 133 

(3) Although a confession which has 

most a}nays be open to some suspieion (K u 
it is sufficient for a conviction if the Court is i 
fied that It was voluntary made and '*^155 Vn 1 
R. 81 • 8 W. R 40 1 12 W. R. -10 : 19 B 728 : 20 A 
133. : 21 M. 83 : 23 B. 31G s 6 Pat. J. 430) 

(4) A retracted confession which is the 

in the cose cnimecting the accused with the 
mav (\nthnut any corroborative inii 

tlie basis of a conviction (2 Pat J. 80’-9« 


165. (1) l}’//enever au officer in charge of ■police-slalion, or a pohce-officer tnalinff on 

gafion has reasonable grounds for believing fhat 
Search by pcliccofEccr. „ece,sa,>j for the purposes of «« 

into any offence u’hiclt he is authorised to tnveshgale mag be found J» ang jilacc within the Jn'”* 
of the jiohce-slalion of which he if in charge, or to which he is attached, and that such 
cannot in his he otheruise cdttained uithoul undue delag, such officer mag, after Tecorh’'9 

in writing the grounds of 7ns belief and specifging »« such writing, so far as possible, th^ 
for winch search is to he made, search, or came search to he made, for such thing in an'J p 
uithin the limits of such station. ^ 

(2) A Tio^i’ce-q^fer proceeding under suh-seclion {!) shall, if jiracltcable, conduct the 
in person ; 

(J) If lie is unable to comluct the March in person.nnd theic is no other person coippfi 
to make the search present at thetime, hemay after recording in writing hts reasons for so doieg 
require any officer subordinate to bim to make the eearch, and he shall deliver to such 
ordinate officer an order in vriting, specifging the place to he searched and, so far as possi 
the thing far which search is to he made and such subordinate officer may thereupon search 0^ 
such thing in 'such place. 
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(■/) Tlio provisions ot tins Code as to search-warrants omn/ir <;fiirrn/ ;>ron'si‘o«s os /o sfnrrAfj 
ronfrtineif in scrfion /ft? and 'crfion 101 shall so far as may he, apply to a search made under 
this section . 

(5) Copies (}f ani/ TfC':r({ mnih uwlfr *uh-^€ftton {!) cr sub-geclioii {3) fJiall forthcith l>f sent 
to th* nenre'J 3Iag\strol‘ cinpotccrcd to t'llr cogntz'inc* of th* offence and the otrner or ccciijiiVr of the 
pJaes searched shall on apphcition be fiirin'-h*d with «i copy of the sam* Inj the Magistrate : 

Provided tha* he shall pay for th» stun* unless the Magistrate /or sowif s^’^cial reason /AiniU /Ho 
furnish it free of co^t. 


Changes introduced. 

(1) S 163 as finally pisswl bj the Legt-lUure ileSnitely 
enacts that the search slinulcl not he penertl one 
but it must be tor articles clcarlj spccihisl in 
smtin? This accords with the ruhiiss in IG C K 
1078 1.2 C N lOlG 12 C. N 97J 41 G 2G1 
as C. 30* 15 C 109 33 M, J 127 13 A J. 979 
and S. 16o (5) 

Kote — The Lr^rislature has refused to accept ilie aii^es- 
tion of the Joint Committee of 102J. nhich was 
as follows ‘ SuEzestions hsie been made that 
S 103 as ro-draft^ b> the I3iU goes too fat and 
that It ahuuld only permit a search to bo made 
for something specined We thmk the utility 


of the section would be largely impaired if effect 
were gnen to these suggestions 5 but we have 
pmii.l(sl a s-ifeguird by requiring that an officer 
acting under subsection (1) or sub-section (3) shall 
rec«»oi in writing bis rcisons for making a search 
or requiring a search to be mide.” 

(2) .Ml other amendments are mtended to prevent as 
far as possible, arbitrary or irregular exetefse of 
the |K>wer of seirch. 

(3) Copies of records made under sub section (1) or (3) 
are now made arailsble to the owTi?r or occupier 
of the placed searched. 


166 (/) An officer in charge of ft pohcc-station or o pohet'O^ieer iiof btxng below the rank of sit6" 

iiwpcc/er malinj <m tMft'uftfiQfioH viofj requite on officer 

Whm otet m oh.w Ot polite lUllon miy i„ cliarce ot atiotlicr poliM-stalion, wlietlicr in the samo 
require another to issue search-warrant ^ / ' 

or a different district, to cause a search to be made in 
any place, in any case in which the former officer might cause sucii search to bo inado .within tho 
limits of his own station. 

(2) Such officer, on being so required, shall proceed according to tho provision of section 
165, and shall forward the thing found, if any, to the officer at whoso request the Bonrch was made. 

(5) Whenever there is reason to believe that the delag occasionetl bg requiring nii officer incharge 
of another police-station to cause a search to It made under subsection (/) mi^Af reswff m evidence of the 
commission of an offence being concealed or destroged, t< shall be lauful for nn officer tn charge of 
a police-station or a police-officer making an intrsfiyafion ««*/■ this ChajAer to search, or cause to 
he searched, any place tn the limits of another police-station, in accordance with the provisions of section 
165, as if such place were within the limits of Itis oirn sfafion. 

(J) /fny qj^cer conducfi'/iy a searc/i «wb-sccfio« (3) sAnW/orfA« if/» seinf tio/ice of the search to 
the office tn charge of the police-sfafion tfiVAin the limits of icAicA jticA place is situate, and shall also rend 
with such notice a copy of the lisHif any) preparcil under section 103, mid shall send also to the ncaresl 
Magistrate empowered to refft7/j/;mife of the offence, copies of the records f</crreif fo in sfcrfion JCJ, 
sub-sccfi'ons (/) and (3). 

(5) The owner or occupier of the place searched shall, on nyipfrcnfion, Ae/i<rin'»A«/ infA o copy 
of any record senl fo the Magistrate under si(2>-secfion (/) .* 
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Proci-icd that Ic s?i(iU yiy for the same unless the Majiftrate for towe sprcinl reason th tnlsfl tof'jnh\ 
it free of cost. 

Changes introduced. 

(1) The addition of {Tib<lau«e (3) and (4) reiaoT« a 
defieiency in the proruions of this e*ctii>n. It 
proridea for un:eat ci«e3 in whieh, the time taken 
to miive the officer of the police station concerned 
maj rrsnlt in the loM of all cine* by enahlin; the 
ogender to destroy the endence in the case. 

167 ( 7 ) Vihenever any person is arrested and delaitml in cuslo^l^, and it appears that the 

gAtion cannot be conipleted within the period of twenty* 
P^or. „b.n uTOUiplioii ..mot b. ^ a„ p^onj! h’ 

pieted in twenty-fonr hour?. ‘ • * . . n » i t 

believing that the acrusa tion or information is well-fouEdfo 

the officer in charge of the pohee-station or the police-o^cer the inreslipalion if he is rot 

rdiit of s‘<f»-iiivpee/orshall forthwith transmit to the cearcst Magistrate a copy of the entries in thediirT 
prescribed relating to the case, and shall at the same time forward the accused to such Mogi‘trate. 

(2) The Magistrate to whom an accused person is forwarded under this section 
whether he has or has not jurisdiction to try the ca*e, from time to time authorise the detentiof 

of the accused ui such custody as such Magistrate thinks fit, for a term not exceeding fifteen days 

the whole. If he his not jurisdiction to try the ca<e or commit it for trial, and considers fartiet 
detention unneces«ary, he may order the accused to be forwarded to a Magistrate ha'da?*^^^ 
jurisdiction. 

Provided that ».o Afegtsfrafe of the third etass, and no .Vnc^isfrofe of the second doss not sprcioHy f"* 
poirered in this tehaJf by the Local Goreriwient shall a'ltAortse de/e»i/ion in the custody of the fcHef- 

(3) A Magistrate authorizing under this section detention in the custody of the police f- 

record his reasons for so doing. _ ^ 

{4) If such order is given by a Magistrate other than the District Magistrate or Sub-divt>!C-i 

Magistrate, be shall forward a copy of his order, with his reasons for making it, to the Magistrsle 

whom he is immediately subordinate. 


(2) Copies. — C'pirs of I»*U prepared under S. 1"3 

are now made aralUbJe to tbe owner or oersj'^ 
of the pftce searched. 


Changes introduced. 

(1) The draftins amendiiients intivifai-cd in subclau** 
(l),make the eubclausc better suited for the pur- 
pix it is intended to leire. Tbe emission of the 
words “ under this chapter has the effect of makins 
to eecUoa applicable to larestipalion in geaeraL 
“ In S. 167 which confers the power to ask for a 
remand. We would conhae the operation to 
inrestigatiaz officers not below the rank of Sob- 
laspeetor .M> consider the Bill does not go far 
enough in the testnction of the Jlsgutrate* who 


should be aatbon>ed to remand to police ^ 
We would confine the power.to Crsl cl^^ 
trates and second class Jlaciitiates. ( ‘ 
Com. lD2i). This will prevent an onwrup^^ 
police-officer from obtaining remands ... 

peneneed Magistrates in order to put 
on the so-call^ suspect for nltenor 53 

may also prevent him from Tenting his sp eca 
persons who have iaeurred his displeaiOie. 


169. If, upon an investigation under this Chapter, it appears to the officer in charge of the pobc^- 
station or fo the jKihec'O^ieer tnaling tie t"*| 

there is not sufficient evidence or reasonable grouC<i c 


Ttelcasc of accused when evidence deficient. 
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suspicion to justity tlio forwarding of tlio ftccuscd to n Mngistrntc, such oIRcer shall, if such 
person is in custody, release him on hts oxcciiting a hond, with or without sureties, as such officer 
may direct, to appear, if and when so requned, licforc a Magistrate empowered to take cognizance of 
the offence on a police-report and to try the accused or commit him for trial. 

Changes introduced. 

The amendment 13 purely consequential and » necessary in Ticw of tlio amendments introduced in ea. 157 and 161. 

S. 172 . 

Notes, 

t. Object of maintaining police diary.— The Police ' 

Diary maintained under S 172 of the Cr P C., 
cannot be used by anj Court as aubstantiil evidence, 
but IS intended to bo u«e<l only for the purpose of 
assisting the Court in the appreciation of the evi. 
deocc, and to clear up doubtful points arising in 

173 (1) Every investiyation under this Chapter shall he completed utthoiit unnecessary delay, and 

E.port o! pou«.offi«r ''■“'Je »/ 'he police- 

stalton shall — 

(a) foncard to a Mayistrale empotrered to tale eoytiisance of the offence ph a jioU'cc-repori a re- 
port, t« the form jircscrijicd hy the Local Government, setting forth the names of the parlies, the nature of the 
tnforinatwn and the names of the persons uho appear to he aeguat'nfed tn'lh the circumstances of the case and 
staling whether the accused (tf arrested) has heen foruarded tn custody, or has icen released on hia hond, 
if so, whether with or without sureties, and 

(b) communtrate, in such manner as may he prescribed hy the Local Government ,the action taken 

hyhim to the person, tf any, hy whom the relating to the commission of the offence was first given. 

(2) ^Yllere a superior officer of police has been appointed under section 158, the report shall, 
in any cases in which the Local Government by general or special order so directs, be subnutted through 
that officer, and he may, pending the ordeis of the Magistrate, direct the officer in charge of the police- 
station to make further investigation. 

(3) Whenever it appears from a report forwarded under this section that the accused has heen 
released on his bond, the Magistrate shall make much order for the discharge of such hond or otherwise 
as he thinks fit. 

(^) A copy of any report forwarded under this section shall on application he furnished to the 
accused before the commencement of the inquiry or friol; 

Provided that the same shall he paid for unless the Magistrate for some special reason thinks fit 
to furnish it free of cost. 


the euureo of the conduct of the case. It cannot 
bo used to corroborate the evidence of the Pobco 
officer who recorded entries in it, although it may 
be used to contradict him — 2 Pat. T. 223 (44C. 
876 (P C.) . 1^) A 390 (F.B )) : 23 Cr. 251 (L.). 


Changes introduced. 

The most nolk^alh chanyts introduced into the section 

(1) The officer in-charge will la future commonicate 
to the informant the action taken by him. 


(2) Copies of the fmal report are to bo fumUhed to the 
accused on application before the commencement 
of the enquiry or triaL 

Ruling rendered obsolete.— 20 M. 189 (S. 173 (3)). 
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174 (1) The officer in charge of a police-station or some other police-officer specially empcffercJ 

^ . .a . l>v the Local Government in that behalf, on recciviDg 

Pouce to inquire and report on suieide, etc. 

information that a person — 

(а) has committed suicide, or 

(б) has been killed by another, or by an animal, or by machinery, or by an accident, or 

(c) has died under circumstances raising a reasonable suspicion that some other person has com- 
mitted an offence, 

shall immediately give intimation thereof to the nearest JIagistrate empowered to held 
inquests, and, unless otherwise directed by any rule prescribed by the Local Government, or by saj 
general or special order of the District or Sub-divisiooal Magistrate, shall proceed to the place, wlen 
the body of such deceased person is, and there, in the presence of two or more respectable inhabitants 
of the neighbourhood, shall make an investigation, and draw up a leport of the apparent causecf 
death, describing such wounds, fractures, bru'ses and other marks of injur}' as may be found on th* 
body, and stating m what manner, or by what weapon or instrument (if any), such marks appear to 
have been inflicted 

(2; The report shall be signed by such police-officer and other persons, or by so many of tht® 
as concur therein, and shall be forthwith forwarded to the Dijtiict Magistrate or the Sub-divisionsI 
Magistrate 

(3) When there is any doubt regarding the cause of death, or when for any other reason the 
police-officer considers it expedient so to do, be shall, subject to such rules as the Local Government 
may prescriho in this behalf, forward the body, with a siew to its being examined, to the nearest Civil 
Surgeon, or other qualified medical man appointed in this behalf by the Local Government, if the slste 
o! the weather and the distance admit of its being so forwarded without risk of such putrefaction on tie 
road as would render such examination useless. 

(i^) Id the Presidencies of Fort St. George and Bombay, investigations under this section 
may be made by the bead of the village, who shall then report the result to the nearest Magistrate 
authorized to hold inquests. 

(5) The following Magistrates are empowered to hold inquests, namely, any District Ha?*' 
trate. Siih-Dlviswnal UagistmU or Magistrate of the first class and an 7 Magistrate especially cmpoweiBl 
in this behalf by the Local Government or the District Magistrate. 

Changes introduced. 

The power to hold inquests are now extended to all First Class Jlagistrates as such. 


Notes. 

I. False statements at the inquest — A person is only { 
bound to answer questions truly il he has been [ 
summoned m wntuig to attend before tbo Pobce I 
olEccr in a proceeding hold under S. 174 Cf. P. C. I 
It zaay seem anamolous that a man who comes I 
forward without being summoned and Tolunteers j 
information at a pobce enquiry under S. 174, I 


should not be bound to give true 
questions, but such are the plain words of £> , 

read with S IGl. Therefore false statemenW 
in the latter circumstances cannot from the - ^ 
of a conviction for puriury under S- ^ 
0.— 33 Cc. 82 (L.) 



SUITLEMENT TO HAY’S CRIMIKAL PROCEDDRF. CODE 


S5 


S. 177. 

Notes. 

The ordinary Uw. — The ordinarv rule na to jun'diction I 
is that it IS the area within which the olfence is I 
committed and not the place where the otiender j 


S. 179. 

Notes. 

X. Cheating committed at A and loss caused at B. — , 
Loss IS not a necessary element of the offence of 
eheatmg. There must be an intention to cause 
irrongf ul loss or arrongful gam but it is not essential 
that loss ahoutd be causeel In the present case 
the allepation in the complaint is that deceit, in- 
ducement and delirerj- all took place at Delhi. 

The inducement la alleped to have been dishonest, 
but it would not be necessary m order to establish 
the offence of cheating to prore that the dishonest 
intention matured into actual Joss. Therefore, 
loss at Kamal would not render S 179 applicable 
—23 Cr 447 (L.) 


may bo found that determines the Court which 
has jurisdiction to try the offence — fl M. J. 441. 


posit the same at Mirzaptir. He was sent to two 
villages in the Alhhabad District There he collect- 
ed about Its. 1500 and misappropriated the amount. 
It was held that as the accused had to account at 
Minapur. the Courts at that p'acc had jurisdiction 
to enquire into and trj- the offence — 19 A. J. 69 
(F.B.) : See also 23 Cr. 173 (B) : 19 A. Ill s 35 
A. 29 : Con 7 P. R. 1010 • 28 P. R 1910 : 23 Cr. 
743 (L.) s 38 M 639 (641) s 44 C. 012. 


ilace where the verified petition was recovered 
I hy the authorities, does not determine the jurlsdio* 

tion— 21 Cr. 610 (M.). 


S. j8o. 

Notes. 

Non-British subject retaining stolen property in to British Courts— 21 Cr 660 (1,.) (9 A. 523 5 22 P. 

Native SWte.— A Non-Bntish subject retaining R. 1888 : 16 P. R. 1880 F.) 

stolen property m a Native State is not amenable • 


181 (1) The offence of hem" a thti", of being a thug and committing tnurder, of dacoity, of dacoity 

with munler, of having beJongod to a pang of dacoits, 
Being a thug or belonging to a gang of dacoits, having escaped from custody, mav be inquired into 

escape from custody, etc n • ^ * 

or tried by a Court within the local limits of whose juris- 
diction the person charged is. 

(2) The offence of criminal misappropriation or of crimnal breach of trust may be inquired 

into or tried by a Court within the local limits of whose 
criminal breach jurisdiction any part of the property which is the subject 
of offence was received or retained by the accused person, 

or the offence was committed. 

(3) The offence of theft, or nny offence tchtch tndudes theft or the possessicn of stolen prej-erty, 

miy he required %Hto or tried by a Court vithin the local 
of whose jurisdiction such offence was co»nwiiV/cd 
or the property stolen was possessed by the thief or by any person who rcceiiW or retained the same 
knowing or hacing reason to believe it to be sicden. 
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(J) TIic offence of kidnapping or abduction amy be iiujiiiicd into or tried by a Couit rntb 
local limits of wlio«e jurisdiction tie person hdnafp 
Kidnapping, and abduction abducted was kidnapped or abducted or was ronw 

ed or concealed or detained. 


Changes introduced. 

(l) ‘’The amendment to subcl4U«e (3) has the effect 
of enlarging the enumeratinn ol offences iio as t« 
inclnde the possession of stolen propertr. This 


Notes. 

Cnmma] Breach of Trust— Jurisdiction how to be de- 
termined. — It frequently happens that the mis- 
appropnation takes place not at the plaee where 
the moner has to be paid or accounted for, but 
where is has been collecte*!. The question in aoch 
cases u, —Can the case be enquir^ into or tned 
by the Court within whose jun«dictioD the money 
was to hare been paid or accounted for? There 


• . I 

. ' . I 

u one of an offence alleged to hare been committed 
by him nnder S 403 I. F. C. The conteotion on 
hU behalf is that if he committed any offence, 
it was committed m Lower Bengal and not within 
the Magistrate’s jurisdiction at Cawnpore. Of 
course, I express no opinion whatever as to whether 
the applicant committed an offence at all. That 
matter has yet to be decided. If howeter, he 
parted with goods of hla employers in Lower Beogal, 
and did not remit the price of thr*e goods, as he 


S. 182. 


Notes. 

Scope of the section. — •' I consider it incorrect to regard 
S 182, Cr. P. C. as applicable only to cases where 
some place of trial cannot be laid down snth 
absolute certainty. For example, the section applies 
to ca'es where the offence in a contmauig one. so 
that if A steals a bnff.ilo in IHstnct W and takes 

S. 183. 


Notes. 


Theft committed during Railway iourtiey — Where a 
theft is committed in a tram daring the coar-e 
of a jonmey, the offence can. uader the prorisions 
of S 1S3 Cr P. C. be enquired mto and tried by 
any Court having jan«dictinn over part of th» 
ttrrxiory through which the train passed in the 
course of that journey. Accused a Railway 
Guard, committed a theft in a tram miming from 
TJelhi to Bhatinda. He was convicted by a 


will also cover the ca»e of extortion.” fc 
191C): See S. I3I (S). 

(2) The amendment renders the foil owin? ruling* obssV 

0 C. 307 5 1 B. 50 : 10 B ISC : 23 A. 372. 


Lower Bencaf or* the price of them, il he 
was that a loss of the value of those 
to his employers in Cawnpore. ,v-»f 

difficult to prove where the actual „ 


of tru«t was committed. ' r.v.Vfn: 

can be enquired into at Cawnpore. * 

trate at Cawnpore has j'nrisdieHon in ^ 


tli*.'ents from 44 C. 912 The Lahore 
m . rn-.nt cu. 23 Cr 743 (L) P"'.'rTirr .S 
7 P. E 1010 ,nd 23 P. R. 1916 >4" J S; 

trary view. It may now be 8.ifely e*®* . 

the preponderance of judicial opinion i« oa 


it through District X into District T, he . 
tried for theft in anv of the three » \1 

it IS bej ond doubt that District ^ C. 
proper place of triaL”— Draie Srpcl’” 

23 Cr. 211 (X) 


s J.C.i 


Jfaeistrate of the First Class eiercisin? •1“^ i w* 
within the Ferozepur Distnet. An apl™ 
preferred to the Sessions Judge and a “OO j 
whether he svas competent to hear the 1 
Iltid, that in as much as a „„h ti 

between Delhi and Bhatinda parsed thro 
Ferozepore District, the Sessions Judge "*^0^ o 
pore had jurisdiction to hear the appeat-^- 
253 (L) 
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185. (/) irAfHctvr a questton arrses as to trhtck of Itro or more Courts sulorditiafe to the same Iliqh 
High Court to decide, in case of doubt, district Court ought to tnqutre into or try any offence, if shall le 
where inquiry or trial shall Uke place. 

(2) When tiro or more Courts not fubordtnote to the same High Court hate talen cognfzame cf 
the same offence, the High Court tcithin the local limits of whose appellate criminal jurisdiction the proceed- 
ings were first coinmtnced may direct the trial of such offender to le held tu Co i/rf si<I<or«fnt( 7 fo fo if, and 
if if so decides all o'her proceedings against such person sii respect of such offtnee shall le rfisccH/iiit/irf. If 
such High Court, upon the matter having been brought to its »iofi«, does not so decide, any other High Court 
within the local limits of whose appellate crttmnal jurisdiction such proceedings are jieiiffiii^ may gtic a Ule 
direc’ion, an-i upon ifs so doing all other such ^irocofi/iwjs shall he rfifcorifi’fit/frf. 


Changes introduced. 

The principal changes in this section are the following 

(1) The tno case* — iir , (1) a case of doubt as to which 

of the two courts subordinate to the some High 
Court and (3) a case of doubt as to which of the two 
courts eubordinato to two dijftrenl High Courts 
has jurisdiction, are eepirafe/y provided for 

(2) The deciding factor as to which High Court is to 

settle the question was formerly “where tho 
offtnder is," , the deciding factor now will be wsthm 
the local limits of tho appellate junsdiction of 


which High Court, wrre the prorttdinyi first 
commenced. 


uosoieie ruiuigs - 


305 are obsolete m so far as they J.iy down that 
the former is deciding factor. 

(3) In case, the High Court having jurisdiction does 
docs not decide, the other High Court is given 
jurisdiction to finally dctcriaino where tho oilondcr 
IS to be tried 


188. When a Native Indian subject of Her Majesty 
mitJd ml ofBntuh’lndu''"’ o*®"" “"S' P'®'® "itkout Mid beyond tho 

limits of British India, or 

when any British subject commits an offence in the territorks of any Native Brnco or Chief in India, 
or 

when a servant of the Queen (whether a Biitbii subject or not) commits an offence in tlie tcrntojics 
of any Native Prince or Chief in India, 

he may be dealt with in respect of such offence os if it had been committed at any place within British 
India at winch he may be found. 

Provided that noficifAsfandiny anything in any of the preceding sections of this Chajfcr no charge 
as to any such offence shnl Le iTHpiired into in British 
1"®“ ""'®®’ ro'i'i®"' Aiioiil, il there i, one, for tho 

territory in svlilcli the offence is alleged to have been 
committed, certifies that, in his opinion, the charge ought to be inquired into in Biitish India ; and, 
where there is no Political Agent, the sanction of the Local Go%crnnient shall be required : 

Provided also, that any proceedings taken against any permn under this section uJiirh uould be 
a bar to subsequent proceedings against such person for the same offence if such offence h d been coin* 
mitted in British India shall be a bar to further proceedings against him under llie Finelgn JiiiiMliciimi 
and E.xtradition Act, 1879, in respect of the same offence in any territory beuuid the limits of Hritish 
India. 


8 
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Changes introduced. 

The words “ notwithstanding anything In any of the I 
proceeding section of tliU ch.sjiter refer, for instance, | 


to the general mles laid down in ss. 177, 179, ISO. 
181 and 182. 


Notes. 


Meaning of " Native Indian subject of Her Majesty ” ( 

The term “ Native Indian auhiect of her Maiestv " | 

in S 188 O’ *-■”* — - ‘ -• •• - • • 

cannot be 1 
A person 1 
who was I 
the Gaokn 

Baroda State and vas not shown to have been 
bom outside that state, is not n Native Indian 
subject of Her ilajesty, although both the father 
and the son have occ-isionally lived in British 


territory within the meaning of S. JS8 Cr P. 
But if he is a servant of the Queen becaujeofku 
emploj-ment in the British Govemnient. be w 
under S S. 4 I. P. C. subject to punishment undfr 
the Indian Penal Code, for nny offence comnuttca 
“within the dominions of any state in albaaM 

withtl. * ■’ 

^fagistt 

to try 

State— 16 B. 178, 


190 (i) Bscopt as lioreinitflor provided, any Presidency Magistrate, District Jlagistrate, and say 

Oognizanc. ol oOenen by JUpilralo spcciallj- empoivered in tills beklf, ns? 

take cognizance of any offence — 

(o) upon reccMng a complaint of facts which con'?titufc such offence ; 

{h) upnn a report in n-riting of vtch facti mode by any police-ojicer. 

(c) upon information received from any person other than a pohee-offieer, or upon it’ 
own knowledge or suspicion, that such offence has been committed. 

(2) The Local Government, or the District Magistrate subject to the general or special orders 
o! the Local Government, may empower any Magistrate to take cognizance under sub-section (3). elau'^ 
(n) clause (6), of offences for which he may try or commit for trial. 

{o) The Local Government may empower any Magistrate of the fust or second elafs to 
take cognizance under sub-section {!). danse (c), of offences for which he may try or commit for trial 


Changes introduced 

The T * . — » . - 

1 


Im- uij u. i> i 00, a N. u.>, ui so far as they Jay 
down that when a blagistrale puls in the dock 
It person under S. 351 Cr P. C. on the evidence 
of a pohee Sub-Inspector he takes cognizance under 


S 190 (1) (b) stand overruled The 

A. J 331 that a pohee report mentioned in S. 

(b) Cr. P. C. is not Bmited to a report mentioned 
in S 170 Cr, P. C. and the prcceeding sections Pin 
also bo regarded as obi^olete. 

Rulings obsolete— II A. J. 331 : (97.’01) U- B I 56 
(10) U. B. l-q 2 • 9 N. 05. 


Notes. 


1 . 


Police report 


1. Police Chalans in the Punjab —A police ChaUn u 
a police report of facts constituting an offence 
under cl. (b) and a llagislrate c.ib take cognizance 
of an offence thereon. — 8 P.R 1901 ; 22 P.R. 1900 

2, Report under Railway Act — A report under S. 122 

of the Railway* Act 1890 i* not a police report.— 
(07.’01) U. B. W. * * 


3 


4. 


Meaning of police report —The expression " 
report " and “rpnopt. ftf a nMicn officer ” ft* 0*^ 


in S 4 (1) (h) ea^ra. and S. 290 (I) (6) rejer to 
reports by Police officers under Ch- AlV 
more especially under S 173 ewpra.^1 L. B J» • 
1 I,. B 58 . Con. 1 Pat. T. 446. 


[Note — Police report suo motu — Where, witbo 
reference from a Magistrate, and otherwise tbw 
under S. 173 swpra, a police officer makes a 
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in a non-cognUable case, such report nhould bo 
treated either as an information under S. 21 of tho 
Police Act, or it ma)- in certain cases be treated 
as a complaint —I L B 18 (10) See 26 B 150 
(F.B )] 

S- Reports in non-cognizable cases — “ The report of 
tho Police, is not restneted only to reports under 
Chapter XIV but embraces all reports by tho 
Police submitted under S 24 of the (Police) Act • • 
We cannot restrict the meaning of Police report 


6 i: • 


40 C 807 

7 . Magistrate not bound to act on police report. — A 
police rejiort under S U7(1872=S 157(b),nould 
give jurisdiction to a ^Magistrate to enter upon 


=S 100 ( 6 ) —(1878) 2 Weir 150-2 Weir 110 

8. Police report need not name the accused to enable 
action tinder Cl. («) and ( 6 ) —The i>olice report 
need not set out the name of tho accused ncreon 
to give the Magistrate jurisdiction to deal with 
him under Cl. (a) or (b) — (’03) U B 1 

9 , Police cha^e-sheet need not state what each wit> 
ness will prove. — The law does not re<juire that the 
Magistrate before taking cognisance shouhl know 
exactly what each of the sntness named in the 
charge sheet will prove ; nor can I find any authon- 
ty for such a proposition “ The charge-sheet alleges 
that a certain offence will be established by the 
evidence of certain witnesses and, in my opinion, 
this IS sufficient to enable the Magistrate to take 
cognizance.— 23 Cr. 69 (Pat.) 

pA. Meaning of ‘complaint.’ — Tho Ckidc does not 


effence. A mere repetition of the words of a sec* 


II. Cognizance under S. 190 (i) (c) 

10 —The necessary condition.— A necessary condition 
for taking cognizance of a case under Cl (e) of 190 
Cr. P. C. IS that the proceeilings are to be instituted 
upon information received from any person other 
than a Police of&cer or upon the Magistrate’s own 
knowledge or suspicion.—! Pat. T. 446. 

It. Duty to mfonn the accused. — IVhere a Magistrate 


takes cognizance of a case under S 190 (e) of the 
Criminal Procedure Code, but omits to inform 
the accused, before any evidence is taken, that 


12 Cognizance on police report sent up at the instance 
of the Magistrate.— At tho close of tnal the Trying 
Magistmte directed tho Police to institute cnmmal 
proceedings against a witness Upon receipt of 
the police report, be took cognizance of the case 
and proceeded to try the accused. I/elJ, ( 1 ) the 
Magistrate took cognizance not under S. 190 (1) or 
S 351 Cr. P C but under S 190 ( 6 ) . (2) Tho 


shows, cannot be both a prosecutor and a Judge,— 
23 B. K 842. 

13 Cognizance on anonymous communication — Where 
cognizance of a case is taken upon an anonymous 
communication, and not upon a complaint or 
]>oiice report, the accused are under the provisions 
of S 191. entitled to claim that the case should be 
tried by a Magis rate other than the one who has 
taken cognizance of the case under cl (e) of S lOd— 
3 UN. 65. 

14 . Cognizance during trial. — ^Vhero the Magistrate 
took cognizance of the case against the second 
accused not on the same evidence on which the 
first accused was tned but on other evidence addue* 


staneu uor upuu a uumpidiuu— o f'l. i.i,uiia. 

15 . Can a Magistrate take cognizance under cl (c) after 
a_complaint has been presented 7 — In 4 L. B 300 


** that the fact that a complaint has been sub* 
mitted to a SUgistrato does nor preclude the Magis- 
trate from taking cognizance of the offence under 
et (e), provided he eze^cL^es a sound di'cretion. 
t 6 . Enquiry under S. 202 cannot be ordered when 


an enquiry can be made, relates exclusively to 
complaints. No such inquiry can be made when 
cognizance is taken under clauses (5) and (e) of 
8 100 of the Code.— 2 Pat. T. 220 
17 . Order of Sessions Judge to subordinate Magistrate 
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to try certain persons for robbery. — ^An order ol a 
District and Sessions Judge to n Magistrate aub- 
ordmatc to him to try certain persons sent to him 
m custody, on charges ol robbery end abetment 
of robbery is vUra virei and no proceedings can bo 
taken on that order inasmuch as none of the ro* 
quirements of S. 100 Cr. P. C. for initiation of 
prosecutions aro fulfilled by that order. — ^23 Cr. 
07 (S) (87 P. L. 1010 R ) 

HI. Miscellaneous 

i8. Magistrate cannot act unless there is an allegation 
of an offence as defined by S. 4 (O). — A District 
Magistrate upon receipt of a petition supported 
bj an affidavit under S. 82 of Iho Indian Com- 
panies Act, examined the petitioner and purporting 
to exercise the powers conferred upon him by 
S 100 Cr. P. 0. issued uarrants for arrest and 


search. There was no allegation cither m tie 
petition nr the affidavit that any oticnco had been 
committed. llel'I, that it was not cnmpeteDt for 
the Magistrate to proceed under S. 190 Cr P. C 
inasmuch as there was nothing to show that he hid 
information, knowledge or suspicion that any 
oiTenco has been committed. — 2 U'cir 40 

19. Power under S. 190 not affected by Bombay District 
Municipal Act. — S 82 of Bombay Act VI of 1^1^ 


20 . All Magistrates authorised in the Punjab.— In di® 
Punjab, all Magistrates of the First and Second 
CkiBS are invested uith power to take cognizance 
of offences upon complaint. — 20 P. R. 1901. 


S. 192. 


Notes. 

1. No power of retransfer. — RTien a Magistrate trans- 
fers a case for trial under the provbions of S. 192 
Or. P. C , he Las no power to transfer it again-— 23 
Or. 89 (A.) 

2 . Proceedings under S. 145 Cr P. C. — The words “ any 
case ” in S 192 Cr. P. C. are wide enough to cover 
an enqoiry under S. 145 Cr. P. C- Therefore a 
Sub-divisional ilaglstrate who institutes proceed- 


ings under S 145 Cr. P. C. has power to frtn8{« 
the same to any Jlagistrate subordinate to a 
for enquiry or trial.— 23 Cr. 205 (A ) 
Proceedings under S. lio Cr, P. C.— Inaiau®^ ** 
a proceeding under 5. 110 of the Cnmmal 
dure Code is a case, the transfer of such a prosw' 
ing from the court of one Magistrate to anotb« 
authorised by S 192 of the Code —24 Cr. 31 (W I 


193 (i) Except as otherwise expressly provided by tbis Code or by any other law for tbe b®® 

r> t a being in force, no Court of Session shall take cogniz®^®® 

Cogmzance of offences by Courts of Session. ^ 

of any offence as a Court of original jurisdiction uu 

the accused has been committed to it by a Magistrate a Magistrate duly empowered in that behalf 
(2) Additional Sessions Judges and Assistant Sessions Judges shall try such cases only as the 
Local Government by general or special order may direct them to try, or, • * * as tLc Sessions 
Judge of the division, by general or speaal order, may make over to them for trial. 


Changes introduced. 

(1) By deleting the words “ or in tlio cose of Aesistant I 
Sessions Judges, ” the Legislature h»s made the j 
Bubordioation of the Additional Sessions Judges to I 


195. (2) No Court shall lake cognizance — 

(o) of any offence pumshabU under sections 272 to 288 of the Indian Penal Code, 

Prosecution for contempt of lawful authority on the complaint in writing of 
ot p.bl,. concerned, or cj .om 

other public serranf to whom he ts subordinate ; 

(b) of any offence punishaUe under any iff the following sections of the same Code, namdH' 
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yections 193, 101, 155. 19G, 199, 200, 205, 200, 207, 20S, 200, 210, 211 and 

Prfvsccution for certain oflences against public 228, vhen such ojfcnce is alleged to 
have been committed in, or in 
relation to, any proceeiling t» any Court, except on the complaint in icritivg of sveh 
Court of some other Court to which such Court is subordinate , or 
(c) of any offence described in section 463 or punishable under seefron 471, section 475 or 
Prosecution for ccitain oflenccs relating to section 4i6 of the SflHie Code, when 
documents giTcn m eTidence. g^ch offence is alleged to have been 

committed by a party to any proceeding in any Court in respect of a document 
produced or given in evidence in such proceeding, except on the complaint in uriting 
of such Court, or of some other Court to uhich such Court is subordinate. 

(2) In clauses (6) and (c) of sul>-scction (7) the teim “ Court ” tvcludes a Ci%il, Eetemic or 
Criminal Court, but docs not include a Registrar or Sub-Rcpstrar under the Indian Rcgistiotion Act, 
1877. 

(3) For the purposes of this section, a Court shall he deemed to be subordinate to the Cemt to uHch 
appeals ordinarily he from the appealable decrees or sentences of such former Court, or, in the ease cfa Cinl 
Court from whose decrees no appeal ordinarily lies, to the principal Court hating ordinary original cmlguris- 
diction itnfAm the local limits of whose jurisdiction such Civil Court is situate : 

Provided that — 

(o) where appeals he to more than one Court, the Appellate Court of inferior jurisdiction 
shall be the Court to which such Court shall be deemed to be subordinate ; and 
(&) where appeals he to a Civtl and also to a Revenue Court, such Court shallhe deemed to be 
subordinate to the Civil or Revenue Court according to the nature of the case or 
proceeding in connce/io^^imVA which the offence is alleged to have been eorr,miUed. 

{4) The provisions of sub-section (2), with reference to the offences named therein, apply 
also to [Criminal conspiracies to commit such offences and to] the abetment of such offences, and attempts 
to commit them. 

(5) Where a complaint has been made under subsection (2), efattse (a), 5t; a public serxant, any 
^ authority to which such public servant is subordinate may order the irifAefratrof of the complaint and, if it 
\ does so, it shall fonoard a copy of such order to the Court and, upon receipt thereof by the Court, no 
I further proceedings shall be taken on the complaint. 

i Changes introduced. 

(1) In S 103 the changes introduced are based on a i 
question of principle. The Legislature has now 
definitely decided not to permit private litigants 


1 


possible to remedy the evils which are connected 
with this section, so long as private individuals 
are allowed to prosecute for offences connected 
with the administration of justice. In our opinion 
the only effective way of deahng with thu Section 
IS to allow prosecutions to be launched only by the 
Court, or in exceptional cases by the Local Govern- 
ments, who will no doubt before long be represented 
in such matters in many provinces by a Director 
of Public Prosecutions. 

• • “We see no reasons why either the 

Court or the Local Government in such cases where 
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it is of opinion that the interests of justice require 
that an enquiry’ should be made into anf offence 
of this nature, should not file a complaint exactly 
in the same rray'as a pnrate indiTidtial vould do 
in other cases , andjour proposals in connection 
with this section and the enlargement of S. 476 
involre the adojition of this principle. In our 
view, S 195 should bar the cognizance by any 
Court of o'fences of this nature except upon such 
complaint, while the procedure to be followed 
when either the Court or the Local Government 
desires to prosecute should be prescribed by S. 476. 


tions (6) and (c), the litigant parties srepemittji 
under sub sec. (ffo/S. 4iG infra, tamslesat^l- 
cation praying for the intervention o theCsW. 
Tho Court, miy at its option, make a direct com 
plaint to any Magistrate of the First Class hinnj 
jurisdiction, b. t may not permit any outsakrts 
make A complaint on its behalf — U ttss It 

Been that as. 195 and 476 are complenienUry, tb* 
latter laying down the procedure to le 
making complain a of the DatJrc8pecfiedioS.195 
(7) deleted sub'Sectio s (4) ,(5) and (0) have tees ^ 
modelled and split up into two n“W sections 
antl47l5B. Under sub S. 4T£5.L thisapenor^ 
. „.i j/omofa Where 


is frequently utilised for the various purposes of 
blackmail. In the case of a complaint by a court 
or the Local Government, wo do not think that it 
will be necessary to presenbs any limit of time. 

• • • " It will also m our opinion, be a 

distinct advantage to get rid altogether of the term 
"sanction” in connection with these prosecutions, 
a result which will be affeo'ed by the amendments 
wo propose” (5el. Com 1910) "We approve 
generally the amendment of S 195 proposed by 
the Bill, but m subcUuses (6) and (e) of eub'Section , 
(1) instead of providing for a complaint by the 
Local Goverumeat, or some officer duly authorised i 
in this behalf, we prefer to hare a complaint made 
by order of, or under authority from the Local i 
Government as in S 195{,f<}i>ir Com 1922). 

The changes analysed. j 

(1) It -will be seen that sub sections (4) and (5) and fC) I 
of which no necosiitf now exists, owmg to the I 
repeal of the provisions relating to the power to | 
grant sanctions to litigants and private parties, 
have been omitted altogether. 

^2) Sub-section (7) has become subsection (3) of the 
section as amended. The subsection has been re- 
drafted bringmg out the rule of subordination of 
Courts in bolder relief. 


wuiu ineaiiS . 

(5) rrovrsion has been made for withdrawal of com- 

plaints made by public servants under sub S. (1) 

(a). 

(6) It wiU thus be seen, that the granting or revocation 
of sanctions have been done away with . A pro- 
scoation for offences against public justice or for 
contempts of lanful authority of pubbe servants 
can only be had on tho direct complaint of the 
Court or public servant concerned, or the Court 
or officer to which such Court or pubhe eervant is 
subordinate. In the case of contempts of authori- 
ty, the litigant parties aro uaturaily not allowed 
to interfere in any wsy. In the case of offences 
against pubho justice as provided for by sub-soo- 


S 4Jt.ll) by tne migaut paa>. 
appeal may either make the complaint so rnuw 
or direct the Subordinate Court to withdra 
complaint it has made 
Ih, resull of thnt ctoig,s.-(l) Ite 


noted ore obsolete m so lat as tb<> ‘jnjte 
grant, or revocation of sonetion ® * 
matters; .... 

Calcutta.— 3B L.(A.a)9: 4 G N.347: 15a>* ' J 
17C. i\. 937 1 ::4 C. 2i\ 102: 

47 C. 741 : 48 C. 368 : 48 C. 867 (F.Bd : « ^ L ^ 
25 a N. 830: 25 a N. 661 : 23 CrJSS.^^^ 
458 ; 23 Cr. 005 : 24 Cr. 94 : 24 Cr. l79- , ^ 

Madras.— 2 Weir 157 : 2 Weir 106 : 2Weir l*«4j7\ 
314: 17M.10S; 24il. 70: 44lL47i 41^ j 
18M.J.534 2eM-J 220: 26 M. J. SU- 
97 : 23 Cr. 560 (M-J : 23 Cr. 712 ; 24 Cr. - • ^ 

15: 24 Cr. 78. 

Bombay.— 22 B 317: 34 B. 316: 37 B 365 : 41^^: 
45 B. 834 (F.B.) : 12 B R. 223 : Rat. « • 

23 Cr. 176 . 23 Cr 497 ; 2J Cr. 676 . 34 Cr. i' • 
AUahabad.— (’93) A. N. 147: (’95) A N- 143 • 

186 . 0 A. J. 236 : 19 A J. 291. V c’lCr. 

587 . 34 A 522 : 55 A. 53 : 43 A 409 • - 
603 : 24 Or. 220 : 24 Cr. 237. 

Patna.— 5 Pat. J. 23 : 1 Pat. T- 521 : 1 ^ 

22 Cr. 730 : 23 Cr. 331. .jgj • 

Punjab.— 34 P. R. 1836 : 25 P. B. 18S9 : S P. j, 

IGP 11. 1893: 22 P.R 1900:8P.L I,"/, 

i92i) s 1 L. 259 : 2 L. 57 : 2 L 303 : 2- kT. - . jj 
Cr. 525 • 22 Cr. 689 • 22 Cr. 705 . 23 Cr « . 

23 Cr. 480 • 23 Cr. 5l0 : 23 Cr. 572 : 23 W- - 

Cr. 1 85 J p, S5 * 

Burma.— 7 Bur. T. 205 : (13) U. B 166 : (93 00) 1* 

6L.B60. oift2l^- 

Oudh.— 5 0. C. 240 : 24 O C. 165 : 23 Cr. 574 : 

Sindh.— 5 S 237 : 6 S. 8l : 14 S. 69. 

Nagpur.— 21 Cr 235 (N.) : 23 Cr. 605 (N). 
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1. Subordination of Court and Public 
servants 


2. Courts of Magistrate 2nd Class. — Tor the purpose* 


(Note.— But a Sfiigistrafe of the Tirst Class upon 
^hom special powers of nppe 1 hare been eon. 
ferred by S 407 (2) Cr. P C is not a Court to which 
an appeal ordinaril} lies from the orders of a Magis 
trate ejerciaing 2nd class powers —23 Cr. 572 (L) 
(30 C. 394 andSN. 50 Fd ) 

4- r ' 


5. Police servant also a Court — UnderCI («)ofaub.sw. | 


6. Munsiff subordinate to senior Subordinate Judge m 
the Punjab —For the purposes of ft 195 Cr. P C 
a Slunsiff 11 subordinate only to the Senior Sub- 
ordinate Judge and not to the District Judge. 
The latter has therefore no jurisdiction to grant 
sanction for a prosecution for offences cooimitled 
in the Court of a Sfunsifl — 23 Cr. 723 {LI (2 L 57 
Fd.) 1 See however 16 P. R 1893 : 122 P. L 1920 

7. Single Judge of Presidency Small Cause Court not 
Subordinate to Full Bench. — The Full Court of the 
Presidency Small cause Court m Rombay has no 
appellate powers S. 3S of the Act confers revi- 
sional jurisdiction only. In the circumstances, a 
single Judge of the Presidency Small Cause Court 
b not subordinate to the Full Court for the purpioses 
of S. 195 O. P. C.— 34 B. 319. 

8. Subordinate Judge. — An appeal from the subordinate 
Judge ordinarily lies to the Distnct Court withm 
the meaning of S. 195, therefore the former Court 
B subordinate to the latter. — 7 II. 314 


to. Village Munsiff — A village ilunsifl is not enb- 
ordinate to a Sub-jlsgistrate under S. 195 (a). — 
18 IL J. 534=s4 5L T. 214. 

loA. Is a Magistrate first class subordinate to the 
Additional Sessions Judge I— “ For^the^ purpose* 


Notes. 

of S 195, every Court shall be deemed to bo sub- 
ordinate only to the Court to which appeals from 
the former Court ordinarily he * clearly the First 
Class Magistrate was subordinato to the Sessions 
Court. An appeal would ho ordinarily to the Ses* 
sions Court. S 400 especially provides that an 
appeal to a Court of Session or i>cssion3 Judge shall 
be heard by the sessions Judge or by an Additional 
Sessions Judge. Therefore it h diflicult to see 
how It can be said that an appeal would not ordinari- 
ly he and cculd not be heard by the Additional 
Sessions Judge — Maeleod C J. m 44 B. 877. 

II, Miscellaneous 

It. Piosecution of pleaders — The proseeufion of a 
pleader defending an accused person, for abetment 
of giving false evidence, white the trial is pending 
and before the evidence of the witnesses who are 
said to lave been instigated to give false evidence 
has been a pncisted by the Court, is inadvisable. 
If such a prosecution is to be started it ought to 
be started after the principal proceeding, m rela- 
tion to which the olTence is said to have been com- 
mitted, has tcrninatcd —24 Cr. 171 (B), 
iiA. Note. — A Court will not be justified in ordering 
the prosecution of a pleader for presenting a docu- 
ment on lebsif of his client, merely because the 


prosecuted ^be mere fact shat the suspicions 
of the pleader ought to have been aroused by the 
sight of the document is not prima fatie evidence 
that he knew or had reason to believe the document 
to be forged.— 22 B 317. 

12. Is the Court bound to postpone orders till decision 
of the Case ? — ^There is no reason why a Court, 
when any of the oSencea noted in S. 195 Cr. P. C. 
is committed before it in a Civil suit, should delay 
taking action until the suit is disposed of, which 
disposal may not occur until months or years later,— 
23 Cr. 712 (M) (32 It. 49 (F.B.) It has been held 
that m Civil Cases, stay of prosecution for per- 
jury should be granted pending decision of appeal. 
(Rat. 587: 12 C. J. 270). 

13. Prosecution only when chance of conviction.— A 
prosecution ought to be launched, only when the 
Court has satisfied itself that there are very favour- 
able chances of obtaining a conviction. — 23 Cr. 170 

(B)- 

14. Prosecutions for periuiy. — ^Tbe existence of a 
decree which has not been set aside is no bar to a 
prosecution for perj'ury (23 Cr. 138 (C)). But m 
ordenng prosecution for perjury, it should be 
considered whether the false statement relates to 
a material issue m the case : (15 C. X. 1G9 ) An 
application for prosecution for jierjury, should 
show preci>ely the statements alleged to be false 
and the place where and the occasion on which 
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the alleged false statements wre made ((’13) TJ.B.. 
16G). As a rule, prosecution should not be ordered 
unless the statements wore intentionally false 
(12 r. R 1008) Tlie false statement must be one 
which the Court is authorised or bound by law to 
to receive in evidence before prosecution can be 
ordered. (35 A. 58). Where the tri.tl Court and 
Appellate Court take different views of a piece of 
evidence, sanction to prosecute a witness for per- 
jury m respect of that piece of evidence ought not i 
to be granted (3 Pat T. GO) Sanction to prosecute 
for giving false evidence is not justified where 
there is no documentary evidence and the question 
13 one of oath against oath — 19 A. J. 391. 

15. Prosecution for false complamts. — There is nothing 
in the Code uhich compels a JIagistrate in express 
terms to examine any or all witnesses whom the 
complamt nishes to adduce, before dismissing a 
complaint and granting sanction under S 211 
I. P C ( 12 B. R. 229 ). But where the complaint 
IS dismissed on police report without taking any 
evidence complainant cannot be prosecuted under 
S 211 r P. c (20 A. 587). 

16. Meanmg of “ brought under its notice.” — ^Tli 
words “ brought under notice in the course of a 
judicial proceeding ” are nide enough to cover an 


oGence which may have been committed in aaoUis 
forum and on some previous occasion, (8 A. J 
392). But where the matter does not cone oj 
before the authority ordering prosecation, d oc' 
course of law, it cannot be said tohayTsteentrooglil 
under notice in the course of a j'udicial proceedias 
—(See 34 P. R. 1880). 

17. District Judge acting under the District Mtmicij 
palities Act acts as a Court within the mesnuiga 
S. 195—37 B. 365. 

18, Execution proccedmgs — Proceedings in 

of a decree arc j’udicial proceedings— 1- ^ 
G18 : 45 B CCS. 

iq. Statements made under S. 164 Cr. P. C —A 

^ * u.. - {« ilio ronrse Oil 


. Refusal to prosecute no bar to suit for 
mation. — The mere fact that the Omrt has 
to take any notice of a defamatory statforat o" 
in the course of a judicial proceeding i» °° 
the tastitution of a prosecution for def*®* 

48 C. 358. 


S. 196. 


Notes. 

1. Sanction must be specific in details — ^Tbe sanction 
should he specifically directed to the particular 
sections of chapter VI respect of which proceedings 
are to he taken, and the order or authority should 
he preceded by and be the result of a deliberate 
detcrmmation that proceedings shall be taken 
in respect of a particular section or particular 
sections of the Chapter and no other It would 
be opposed to the true intendment of S 196 Cr. 

P C. for the Local Goiernment by its order to 
give its legal or other adiisera a roving power to 
determine under what sections, proceedings should 
be taken.— 23 Cr. 203 (31) (37 C. 467 Fd ) 

2 . Sanction signed on behalf of Chief Secretary 15 de- 


fective.— Where the sanction instMd cf , . ^ 
signed by the Chief Secretary on 
OoTernment was signed by *'A. Casselli . 
Secretarv” end 3If. Casseus who 
the Deputy Secretary, did not claim fo , 
any oflScial position, Arid, that in those cirt . 
es it must be held, that there was no ^°_f|!oru 
that the Local Government has ordered 0^ 
ed the prosecution. No presumption 
Mr. Ca«sel]s’ capacity to sign the 
could not certify the order on behalf of 3lr J 
son (Chief Secretary) whose own capacity 
that of a delegate. — 24 Cr. Ill (C)* 


Prosecution for certain classes of crlmlDsI 
conspiracy. 


196A. No Court shall take cognizance of the 
of criminal conspiracy punishable under section 120B 
the Indian Penal Code, 

(i) in a case where the object of the conspiracy is to commit either an illegal act other tha® 
an offence, or a legal act by illegal means, or an offence to which the provisions of 
19G apply, unless upon complaint made by order or under authority from the Governor- 
General in Council, the Local Government or some officer empowered by the Go'O^® 
General in Council in this behalf ,or 

(-) in a case where the object of the conspiracy is to commit any non-cognizable offer’^^’ 
a cognizable offence not punishable with death, transportation or rigorous imprison®^® 
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fur a term of two years or upwanh iiiilesH the Local Government, or a Chief Presidency 
Magistrate or District Magistrate cnipowcred in this behalf by the Local Government 
has, by order m writing, consented to the initiation of the proceedings. 

Provided that where the criminal conspiracy is one to which the provisions of suh-scction (J) of 
section 19 j apply no such consent ehall be necessary 


Changes introduced. 

(1) In the proMso for the figure ami brackets “(3)”, [ 
the figure nnd brackets " (4) ” have been substitut- I 
ed " Wc ha\c introduced a new clause in the | 


Lill making a consequential amendment in S. 196A 
which has apparently been overlooked. ’’-../yoinl 
Com 1922) 


Notes. 

Scope of the section — S 190A of llie Code of I alter the former law that a prosecutor for abetment 

Cnmmal Procedure onlj* renders sanetiou necessary by way of conspiracy punishable under S. 109. 

where the prosecution IS for criminal conspiracy I Penal Code, requires no sanction —49 C. 573. 

punishable under S 120 13 , 1 P. C It does not I 


In ths caie of any njg'eiice in respect of uhich the provisvone of section 390 or section 396A opply, 
P,el,«lmry m ct.m Ch,J Pre,Me„cy Slaairim, may! 

noluxlh’stawhng anylhing contained in those sections or in 
Ally other part of this Code, order a prelwnnary iitveitigalion by a police-officer not being below the 
rank of Inspector, in which case such police-officer shall hate the poiurs referred to in section 1S5, 
subsection (d). 


Changes introduced. 


to meet the difRcultv which arises from the fact 
that cases umler S 196 and 196A cannot be properly 


investigated by the police before complaints are 
made Doubts hare arisen as to whether investi- 


Com. 1922). 


Prosecution of Judges and public servants 


197 . {!) When any person who is a Judge leithin the meaning of section 19 of the Indian Penal Code, 
or when any Magistrate, or when any public sertant who i# 
not removable from his office save by or v ith the enncfi'on of a 
Local Government or some higher authority, ts accused of any offence alleged to haie Itin commiUedhy 
him while acting or purporting to act in the discharge of his official duty, no Court shall tale cognizance 
of suck offence except with the jirevious sanction of the Local Goteniinenf ; 

(2) Such Government may determine the person by whom, the manner in which, the offence 
or offences for which, the prosecution of such Judge, Magistrate, or public servant is to be conducted, 
and may apecify the Court before w hich the Inal is to he held. 


Changes introduced 

(1) The following remarks of the Joint IkuDmitteo I of cL (1) by a new clause It ha* been pointed 

of 1922 contain the nif*on.d-<0'e of the substitatioii | out to us that difficulties with r^^ard to section 


0 
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197 have recently come to light. There arc certain 
pubbo servants who are only removable irom 
office by the Secretary of State and it is unreason- 
able that they should obtain no protection under 
this section. Further, in view of R. 4 (2) of tha 
Code, the word “ Judge ” has to be interpreted 


therefore proposed a re-dra!t of sub-sec. (1) of S. 
197 to meet these difficulties We have confined 
the operation of the section to pubbe servants 
removable by a Local Government or some higher 
authority, and have provided that the sanction 
required for a prosecution will be the sanction of 
the authonty who has power to remove.*’ At 
the time however of emermng from the Legislative 
anvil in its final form, the section as re-draited 
underwent an abridgment. The words “ Except 


with the previous sanction of the authority hanni 
power to order, or as tl»e case may be, ^to Mncli'in 


ment,” substituted. It thus be seen thit 
sanction to prosecute js needed now only in ths 
case of a Judge, Magistrate or public servant, 
removeable from office by the Local Govenuaent, 
Government of India, or Secretary of State 

( 2 ) 


be delegated. 

(3) The introduction of the word “ Slagistrafs in 
Sub-clause (2) is a consequential amendment. 


Notes. 

J. Mulditear confined in court-roora by Honorary 
Magistrate. — One B , a Slnkhlear was sent for by 
an Honorary Magistrate. The Slukhlear attended , 
the Court-room, but to his surprise he was kept ''* 
under arrest by a constable under the orders of the 
Magistrate. On his asking as to the cause of his 
arrest, he was told that he did not appear before 
the lilagistrate in a case In pursuance of a bend 
executed by him for bis appearance. He pleaded 
that he never knew of any such bond being executed 
by him in the said case, nor did he rem mber of 4* 
having been a witness therein. Ho was however 


sanction under S 197 Cr. P. C. — 2 L. 305 (•** 
C. 352 Fd ) 1 see 27 51. 54. 


of such member of an oflenee under h. *'* 
171 E.. I. P. C.— 23 Cr. US (M). 

Forest Ranger in C. P.— A Forest Bangef ia the 
Central Provinces is not a public servant no 
movable from bis office without the^sanc^ic^^ 


out the sanction required by S 107. “ A large i 
number of authorities have been cited before us I 
with reference to the point in question To me I 
it seems that the result of those authorities is that i 
if a .Tudicial Officer or a pubhc servant does any- I 
thing in the exercise of the powers vested in him | 
by law, and abuses such power, sanction under 
S. 197 Cr. F. C. is necessary. If, on the other I 
hand, he does eometbing which the law does not I 
empower him to do, though he is occupying for ^ 
the time bemg the position of a Judge or public 
servant, sanction would not be neccasaiy,’* 
raicarjy J.) in 25 0. N. 950. 

2 . Grantmg of sanction is an executive Act. — ^Thete is 
a wide distmction beta cen the provisions of S 107 
and those of S. 195. The grantmg of sanction 
under S 197 is clearly not a judicial but an eze- 
tive act, and it is difficult to ice how it can assume 
a diflercnt character if the sanction is granted by 
a Court. Courts exercise executive as well as 
judicial functions An executive proceeding does 
not become a judicial proceeding merely because 
the court regards it as such The High Court has 
therefore no authority to interfere with an order 
made by a subordinate Court granting or refusing 


necessary under S. 297 Cr. P. C.—-2S Cr 391 _ 

Secretary of Municipal Committee— 
not necessary for the prosecution of the bee 
of a Municipal Committee for any 

. . _ . - «-r 

16. 

Police_ Patel.— A Pohee Patel, 


prosecution. — Rat. 147. 

7 . Procedure. 

(a) Need reasons be recorded t — An order of ,3 
under S. 197 Cr. P C is more of the ® 

executive than a j'udicial order, and 
is not bound to record reasons for such a - 
but the order should refer to some tustinCt 
and not be so vague as to make It obvio 
the Magutrate hai not come to a . prff- 

own that reasonable grounds exulted for t r 
Bccution. — 24 Cr. 110 (51) (16 5L 463 R ) 
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(6) Notice if necessary — No notice calliog upon the 
accused to show cause is necessary before granting 
sanction under S. 107 — /6tt/. (27 5f. 54 P’d.) 

Power of Additional District Magistrate to grant sanction. 
— The power to grant sanction under S 107 w «>no 
of the powers conferred in Madras on all District 
Magistrates by G 0. dated 24th Janj i 1022 It is 


one of the powers, therefore, which may be passed 
on by the Local Government under 8. JO (2) to 
tho Additional District Magistrate. The powers 
which may bo so passed on are not confined to 
those enumerated in Schedule HI (V) of the Code. 
— 24Cr. 110 (M). 


193 No Court aliall take cognizance ot an offence falling under Chapter XIX or Chapter XXI 
of the Indian Penal Code or under section 8 493 to 496 

Prosecution for breach of contract, defamation n i ^ 

and Ofienccs against marnage <'’“*** ‘"clMive) of the same Code, except upon a com- 

plaint made by some person aggrieved by such offence. 

Provided that, where fhe person so agjneied is o uromnn who, acconhng to the customs and manners 
of the country, ought not to be compelled to appear tn public, or where such person is under the age of eighteen 
years or is an liiot or lunatic, or is from swlness or tnftrmUhj unaUe to mahe a coniplairif, some other person 
may, xcith the leave of the Court, mate a complaint on his or her behalf 


CibRnges introduced. 

linog at the time. (See S. 19S (4)) and e was 
therefore a person aggrieved within the meaning 
ot this section. This view was not accepted in 
lOai a V »OT»...iaop toen mi., t i 


would be helpless. 


cannot be accepted inasmuch as such acceptance 
would defeat tho object of S 198 Cr. P. C. — 23 Or. 
041 (O) (20 M. 43 Fd.) 

199 No Court shall take cognizance of an offence under section 497 or section 498 of the Indian 
Penal Code, except upon a complaint made by the husband 
PrOMOot.on tor adoltrrj or cnt.cbg . m.trirf in hi. ibwnco martr mih t/ie leave of 

woman. •' 

the Court by some person who had care of such woman 
on his behalf at the t me when such offence was committed. 

Provided that, where such husband is under the age of eighteen years, or is an idiot or lunatic, or is from 
sietness or infrmily unable to mate a complaint, some other person may, with the leave of the Court, mate 
a comptniiif on fits behalf . 


(1) *' Wo think the proviso to S 103, should include the 
case of a purdati womin, and the reference • • to 
a minor should bo confined to persons under the 
age of 18 " (Set Com lOlG) 

(2) Formerly a prosecution could be launched only by 
“a person aggrieved ” — meaning thereby “a per- 
son injured “ (1 Bur S. 617 ). In 32 C. 425 it 
was held that an imputation of unchastity to a 
Hindu lady affected the reputation of the person 
in whose house, or under wlio«e charge, she was 


Notes. 

Official superior not a party aggrieved. — A complaint j 
of an offence under S- 500 I I’. C. made not by the 
persona aggrieved but by hia official superior I 


Changes introduced. 

The proviso to S 190 has been redrafted on lines similar 
to that of R. 19^ "5 “ The Legislature has not 
provided for the protection of the luualie, the 
paraUtie or the invalid husband and the sroni 
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by another in a prosecution for adultery must, 
in view of the amendment, be reganled as obsolete. 
“ We note that the case of the absent husband will, 
in view of the amendment proposed in the Bill 
be provided for twice Under S. 19& of the Code 
as it stands, any person who had care of the woman 


on behalf of the absent husband, at the time Th™ 
the offence was conimitt"d, can make a cofflphifltj 
whereas under the proviw any other person msp 
with the leave of tha Court make a complaint'’ 
{Joint Com. 1022). 

Rulings rendered obsolete. — 2 Weir 23.5 : 1 S. "2. 


Notes, 


1. Is oral examination part of the complaint f — The 
examination of the complaint bv a Magistrate 
who has taken cognizance of the written complaint, 
cannot be regarded as a part of the complamt for 
the purposes of S. 109 Cr P C.— (192!) M. N 514 

2 . Is omission to quote the Section and to write Speci- 
fic details fatal I — (1) A complaint is not neeessari* 
Iv invalid, because there is no defimte allegation 
that the accused took away the iroman snth a 
view to have illicit mtercourse with her, when It 
contains allegations from which it may be legiti* 
mately inferred, that was what the complainant 
meant to say, particularly when the compuintant 
is an uneducated person ^ Ibid. 

(2) “ It would he to my mind in the last degree pedantic 
to say that a Court must not take cognizance of 
a husband’s compUint of enticing away bU wife 
for illicit intercourse, because he did not specify 
the Section of the Code which made the offence 
punishable Ayling J. in (’21) M. N 514 (27 M. 
bl Dibs ) See 25 A. 209 : 23 P R 1895 

3. What the complaint must contain — All that the 
law requires is that there should be a complaint 
by the husband m respect of the facte constituting 
toe offence. It cannot be said that there was no 
such complaint merely biicausc the husband also 
alleged certain additional facta which he was 
unable to prove, and which, it proved, would have 
amounted to a graver offence — 24 O C. 232 (20 C 
483 Dm - 25 A. 209 Fd ) 

4. Right to complain subsists after dissolution of marri- 
age — when. — Where the woman was aUlucted 


before she embraced the Sikh religion. 
she was still the wife of the compliinint, flfiJ, it 
could not be said that the husbind's gnevince 
had come to an end. merely because the manure 
atood dissolved. A man does not cease to m 
“ the husband of the woman ” withm the mea^g 
of S 199. merely because the marmge tie has beea 
dissolved. The dissolution of marriage does ti'’ 



tion —23 Cr. 4C2 (L). 

,• • • 1 «• , t , rr.'.»» 1 M f^mnlaiat 

jnlj 

i. aint 

'.C. 

‘.C. 


—23 Cr. 592 (JI) 

Th. niline in 23 Cr. 613 (1) -most, In “I "J 
amendment, be taken at a discount ifl so Isf 
It lays down that the father In law ,, 

on behalf of the minor husband, 1/ 1^* 
prutnt. 

Agent acting on behalf of hus''and 1$ n®* 
to compound the case. — An agent “ c, 

the powers granted by S 199 Cr- P- ^ ^ « 

v.MW.rwD 

absen „ 

pnnei Ij 

under « J40 tr. i*. L. aucu a tuiu(,.,-. _] 

not affect theint 'rests of the husband An acq 
based on it is illegal —24 Cr 120 (Peshairsr) 


199A. When tn any case falling under section 198 or section 199, the person on uhose hdolf theco” 
■plaint IS sought to he made is under the age of 

y‘rso« applyinuJc, 

has not 6cen appointed or declared hy competent authoru’j 
be the guardian of the person of the said minor or lunatic, and the Court ts satisfed that there is a 
so appointed or declared, notice shall he given to such guardian, and the Court shall, before granting 
application, give him a reasonable opportunity of obje^ing to the granting thereof 


CHAPTER XVI. 

Op Complaints to Magistrates. 

200. A JIagistrate taking cognizance of an offence on complaint shall at once examine the co®' 
Examination of complainant. plainant upon oath, and'the substance of the c-tamination 

shall be reduced to wiiting and shall be signed hj * 

roraplainant, and also by the Magistrate: 
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Provided as follo^xs — 

(n) when the complaint is made in writing notliing herein contained shall be deemed to re- 
quiic a Jlagistratc to examine the complainant before transferring the case under section 
192; 

(on) when the complaint ts tnaile m uritinj, nothing herein contained shall he deemed to require 
cxn»itJin/ion of a complainant in any case tn which the comjilainant has been made hy a Court 
or by a public servant acting or purporting to act t« the discharge of hs official duties. 

(6) where the Magistrate is a Presidency Magistrate, such examination may be on oath or 
not as the Magistrate in each case thmlcs fit, and need not be reduced to writing ; but 
the Magistrate may, if he thinks fit, before the matter of the complaint is brought be- 
fore him, require it to be reduced to writing , 

(c) when the case has been transferred under section 192 and the Magistrate so transferring 
it has already examined the complainant, the Magistrate to whom it is to transferred 
shall not be bound to re-examine the complainant. 


hanges introduced. 

fl) The words “ Subject to the proM«ion« of S. 47C’* 
have been omitted in Tieu of of the proviso ((oa) 
which provides for complaints bj Courts and public 
servants \Ve have redrafted the ne« proviso 


(2) The first Select Committee proposed the insertion 


of the words “ snd signed by a public servant 
acting or purporting to act ’'etc. We would 
require the complaint by a public servant to be 


Notes. 


1. Failure to eitainine the complainant is mere irregu- 
larity — Omission to examine the complainant is 
a mere irrecuUnty and would not \ifiate the 
proceedings (46 C 607 . 23 C N 481 ■ I Pat. T. 
349 Fd ) —1 Pat. T. 446 
2- (• ■ - - - - 


this view : See also (97.’01) U B B5 • 8 W. R. 12). 
The new clause (a) of the proviso to S. 202 as 
amended, should be noted 




I 


so soon as ho has ho has prevailed upon the Magis- 
trato to take cogniiance of his complaint, be ex- 
mined upon oath. The substance of that examina- 
tion IS by law required to be r«luced to writing, 
and it is obmus that that wnting roust W and 
was intendetl to the distinct from the compUint 
(the following rulings ris. — 30 C. 923 : (1868) 4 
>L H. 162 : 10 A. J. 79 and 1 Pat. T. 346 support 


of the compainant into writing. These cases were 
not followed in 9 B L. 140 The case m 4 X. P. 
83 however takes the same view as 7 B L 613. 
See however the proviso |o) to the Section. 

4. Complaint by a person other than the one affected.— 
It is absurd to expect a Court to take any notice 
of a complaint of cheating except when it is put 
in by the person actually defrauded. — 22 Cr. 672 
(L) 

5. Memorandum by Collector not a complaint.— >A 
memorandum under the iignatnre of the Collector 
cannot be accepted in tbe place of a complaint so 
as to justify the issue of a summons — 5 B H- (C.C.) 
4$. 

6. Stampsunneccssarywhenoffencecognisab'e.— Ko 
stamp is necessary to petitions of complaint made 
to Jlagistrates of cognisable ofienecs.— pjit. 70. 
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202. (2) Any Magistrate, on reccij^ of a complaint of an offence of u2iicli he is avlhorisci to laU 

_ . ■ , cMnizanee, or which has hecn transferred to hn mdtr tn 

Postponeiaent for issne of proeesi. j ’ j 

lion 192, may, if he thinks fit, for reasons to le Tecmm 
in writing, postpone the issue of process for compeUing the attendance of the person complained agaimt, 
and either inquire into the case Jiimself or, if he is a Magistrate other than a Magistrate of the third class, 
direct an inquiry or investigation to be made by any Magistrate subordinate to him, or by a pohce-cf‘cer,ct 
by suck other person ns he thinks fit, for the qmrposc of ascertaining the truth or falsehood of the ccvplauit: 
Provided that no such direction shall be made — 

(a) unless the complainant has been examined on oath under the prciisicns of section 2C0, or 
(i)) where the co»i;3?ainf has been made by a Court under the ;5rovjsto)/s of this Code. 

(2) If any inquiry or investigation under this section is made by a jersen not lemg a JUogutiatt 
or a pohce'officer, such person shall exercise all the pouers conferred ly this Cede on nji officer charge cj o 
police-station, except that he shall not have power to arrest without warrant. 

{2A) Any Magistrate inquiring into a case under this section may, if he thinks ft, tale tiidatM 
of witnesses on oath. 

. (3) Thi? section applies also to the police in the towns of Calrntta ami Bombaj. 


Changes introduced. 

(1) " We have made another small amendment in S 202 

(1) to cover cases which have been transferred to 
a Magistrate under. S. 192, as well as cases of wh'ch 
he has taken cognizance himself — (S€l Com 1910) 

(2) clause (a) of the proviso makes it a con<lition precc* 

dent to action under Sub-Sec (i) to duly examine 
the complainant under S- 200 (This pves effect 
to a senes of rulings.— 2 P, R 1912 : 13 C. 334 : 
27 C. 921 : Rat 368 . also 30 C. 923 : 9 C. N. 199 : 
4 C. N. 303 : 3 0. N. n ; 4 C. L 134. IS 202 (2 
Note )] 

(3) The proviso has been so framed as to make it obli* 

gatory on Presidency Slagtstrafes also to exa* 
mine the complainant before proceeding under the 
section (S. 202(l){a) “ We consider that Presi- 


deney Magistrates should be reqwred to es 
the complamant and to record his 
cases where Ihe Court intends to pojtpone 
of process and order an enquiry. (Jeifl* 
1922) 

{4) The amendment to subelause (3) U one of 

only. . 

(5) The new clause {2A) makes the enquiry. 

held bv a Magistrate a judicial proceemeg ^ 
Cl. (m) S. 4. The following ruling 
this view must be held to be clearly d‘atin= - 
able:— 20 Cr 815{P); 39 31 - 750(.-.B.) : 2^,j 
795 . See 4 C. N 3G6 : 22 B. 93C : 23 31 /.rf - 
P. R. 1894 . 32 A. 30 . 7 A. J. 618 [ See 20- (3)1 


Motes. 

1. S. 202 IS applicable only to complaints — ^There Is no 
provision in the Code nf Cnimnal Procedure em- 
powering a ^lagistrate to ho'd what may be called 
a judicial or pnilminary enquiry unless there ja 
a complaint lodged before him under S. 190(1} 

(a) of the Code. S 202 Cr. P.C. under which alone 
an inquiry can be made, relates exclusively to com* 
plaints No such inquiry can be made, when 
cognizance is taken under clauses (5) and (e) of S. 

190 Cr P. C. —2 Pat T 220 

2 . Magistrate’s option under S. 202 Cr. P. C.— Under 
S. 202 of the Criminal Procedure Code, a Magia. f 


thereafter directing local investigation i» 
act! the whole proceeding against the 
vitiated, if ft matenal portion of the irr | 
proceedings has a share m the formation 
judgment — 23 Cr. 279 (A). ^ 

After proceeding under S. 20 ? ^® 5 istr&te c ^ 
direct Police to submit charge-sheet^" 
Slagistrate directed an enquiry by the Police s* ^ 
P. 202 Cr. P. C and the Police after 
thorough enquiry, reported that the case icm 
and purely a civil dispute fof which * (je 
Was already pending in Court, hela, that i ^ 
circumstances the Magistrate could proc'^'^'t y,y 
Under S. 203 or 204, but he could not *“*^0 
order directing the submission of charge s 
23 Cr. 403 (Pat.). 
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203. The Magistrate before whom a complaint is made or to whom it has been trahsfeirccl, may 
BiOToul of oompl.tat. dismis, the complaint, if, a/ler CDmiderms the italement 

on oath {if any) of the complainant and the result of any 
nvestiyation or inquiry under section 202, there is m lus judgment no sufficient ground for pro- 
ceding. In such case he shall briefly record his reasons for so doing. 


'hanges introduced. 

of the enquiry under S. 202, along with the state- 
ment of the complainant on oath before he can 
finally dismiss the complaint —(See 203 (6 : 7 : 
8 : 9)). 


by the Magistrate. The Slagistrato after talcing 
some evidence, again dismissed the complaint 
under S. 203 Cr. I*. C. —Etld, that he was com- 
petent to do so. — 25 C. N. 312 

CHAPTER XVin. 

Op inquiry into Cases triable by* the Court op Session or High Court. 

208. (I) Any Presidency Magistrate, District Magistrate, Sub-divisional Magistrate or Magis- 

l>o*.rto»miii.tl.rlrM. ““y Magi, Irate (not lemg a 

Magistrate of the third class) empowered in this behalf 
>y the Local Government, may commit any person for trial to the Court of Session or High Court for any 
iflenco triable by such Court 

(2) But, save as herein otherwise provided, no jicrson triable by the Court of Session shalJ 
)e committed for trial to the High Court. 


(1) The words “ after considenng the statement on oath 
(if any) of the comp'ainant and the result of any 
investigation or enquiry under S 202 ’* mako it 
incumbent on the Klagistrate to consider the result 


Notes. 

1. Power to dismiss a complaint again after further I 
enquiry. — ^The complainant moved the Sessions 
Judge, who directed a further inquiry into the case 
which had been dismissed under S. 203 Cr P. C. | 


[Changes introduced. 


s Msrnstrateof thethird 


Court. As a matter of practice, this affects the 
province of ^ladras only, where all Magistrates 
except the Teahilder were empowered. 


Notes. 

X. Two charges one of which only is cogmzable by a 
court of session. — When an accused person is 
charged with two offences, one of which in triable 
only by a Court of Se»*ion, the Magistrate should 
adopt the procedure provided in Chapter XVIII 
Cr. P. C. inicr alia, giving the accuseil an opportuiu. 
ty of cross-examining the witnesses for the prose- 
tioa.— 22 Cr. 4S0 (C). 

*. Procedure after conversion of warrant case to a 
Sessions Case. — ^Wliere. after hearing the evidence 


u a warTant*case*tn accordance srith the procedure 
presenbed by the Cr. P. C. for the trial of inch cases, 
the Magistrate is of opinion that a pnma Jacit ease 
is made out of an offence triable by a Court of 


tbe trial as a aaiiaut sw.— iw.uo. su.>. 
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Notes. 


X. The leading case of In re fiat Parva*i 35 B 163. — 
ttTiere a 3Iagistrate finds that there are nn suffi- 
cient grounds for committing the aceu<e<) person 
for trial— cither because there is no evidence 
whatever, or hecan«e the evidence appears to him 
to be totally unworthy of credit it is his duty 
nnder S 209 to discharge the acco'ed since the 
ground", relied on for commitment would, in his 
opinion be insufficient. 

2 The power to discharge when to be exercised and 
when not. — A Magistrate, has under S. 209 Cr. P. C. 

. J ». j -.1.-. -r.v 


of Se««ii.n —15 S. 1 {35 B. 163 F.) * 21 Cr 
42 31. 49 : 14 >1. T. 200 (Per BafceweU J.) : HCr 
373(31): See also IS .A. .1. 232. 21 Cr.61(A). 
(Note —The Lahore High Court in 23 Cr. 0-1 (1' 
has tahen a similar view : — “ MTiere in the ccc't 
of an enquiry held by a 3Ia5btrate into 1 c« 
tnahle by a Court of Session, he finds tilt L 
evidence tendered by the prosecution is 
unworthy of credit, it is his duty under S ft 
r. C. tf> di»cbarge the accu«ed.” Theca^efi'E'’*' 
10 r. R. 1909 : 37 A. 333. The foUoainx 
should also he noted: — 1 Pat.T. 153:(19"^®^ 
R. 225 ; {1SS2) 5 A. 161 which u ffBovrf = 
(1893) Rat. 746 and 4 \V. R. 16 : In 5 A 161 1» 
Magistrate was held to have been jT!st-.M “ 
discharging the accused ^““se he 
discredited the evidence of persons who cUisM 
be eye-witnesses.) 


3Vhen charge is to be framed. 


210. {!) When, upon such evidence being taken and such exanitnatlon (if any) being rnsde, (If 
Magistrate i« satisfied that there are sufficient grounh 
lor cdiumitting the accu«ed for trial, he shall fran^f * 
charge under bis hand, declaring with what offence the accused charged. 

(2) As soon as such charge has been framed, it shall he read and explained to the 8ceu.«e3. 
and a copy thereof shall, tf he so requires, be given to him free of co't. 


Changes introduced 

The amendment is purely a matter of drafting *• We | 
would however proper a \ crbal amendment in | 


b. 210(2) to meet a suggestion oftheBengalGovr^ 
nient.” — (S«/. Com. 1916). 


Notes. 

X. Can a Magistrate discharge after drawing up charge | 
with a view to comnut ? — The drawing up of a I 
charge must always foUoir the determination of a / 
3Iagistrate to comnut a ca«e to the Court of Session, j 
which determination duly expressed, the 3lagL«- < 
trate becomes /unrtus offieio as to that matter. | 
Where a 3Iagutrafe after drawing up a charge j 
and directing the commitment of the aeea>ed. * 
toot further evidence and then discharged them. 

Utld, that the order of discharge was lUegaL— 
(1881) Rat. ICl. 

2. Discretion to commit must not be exercised arbU 
trarily. — ^The bw gives a diserctioo to Magistrates 
empowered to commit cases to Sessions Court 

S. 2X1. 


Notes. 

Refusal to summon absent witnesses vitiates the trial | 

The accused filed a list of his witne«aes before the 
Committing 3!agii.tratc and they were sammoned I 


to decide whether a certain ca«e 
committal, but the discretion being 
be exerci«cd with care and on some proper c 
If a Magistrate thinks that a ca«e not 
triable by the Court of Se«isions mn«t be 
he must st.ite hu ground*in the *’t*^*5 , *^°wiiff 
so as to enable the High Court to ju^e ^ 
the coniiuittal is a soumi exervisc of tb^cn • 
power But to add a charge of an cSen« ‘ 
eivcly tnable by a .''e^^ions Court for ti ^ 
purpose of committing it to ttut Court ** jj 
sound and impro|>er cxcrci"e “f tbit pff** • 

B R. IR 


n( 

to attend the Court. 

failed however to attend. After ti* 

defence witnesses had been ci»ntined *- 
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S. 213. 


Notes. 


Dischat^ of accused.— 'I d a case triable only by a 
Court of Session, if the enquiring Magistrate after 
hearing the defence witnesses comes to the con- 
clusion that their evidence rebuts that proiluced 


for the prosecution or renders it so incredible or 
unreliable that a conviction will not follow, he may 
act upon his opinion anti mav pass an order of 
dischai^e under S. 213 Cr. P. C. — *4 A. 57. 


214 [Repsahd hy the Criminal Law Amendment Act 1923], 

215 A commitment once made under section 213 • * bj* a competent JIagistrate, • * or by a 
Qo»,hlngcomm.lm™t.mdcr.,ol,o« 213 o, 2 U. ^ivil or Kevonuc Court under section 478, can be quaahcd 

by the High Court only, and only on a point of law. 


Changes introduced 

The omission of the words *' or by a Court of Session | 
under S. 477 ” is eonsc<iuental to tho repeal of I 
S> 477 and its expunction from the Code. The | 


Notes. 

Joint committal of persons charged under S. 4S7 «"<• 1 
S. 4 lt respectively illegal.— Where two persons | 
charged under S. 437 I P. C. with house breaking 
by night and a third person under S 411 I. P C. i 


words "or section 2U’’ were deleted by Act XIT 
of 1023. 


with receiving part of tho stolon property were 
jointly committed for trial before the Court of 
Sessions, htid, that as the offences were distinct, tho 
commitment should be annulled — (’83) A. X. 158. 


Power to summon supplementary witnes 


219 (/) The committiny Mayiitrale or, in the absence of such Magistrate, any other Magistrate eni- 

jroicered by or under section 209 may, it he thinhs fit, 
summon and examine supplementary witnesses after the 
commitment and before the commencement of the trial, and bmd them over in manner hercinlcfoic 
provided to appear and give evidence. 

(2) Such examination shall, if possible, be taken in the pro.scnce of the accused, and, •nhere 
the Jlagistrate is not a Presidency Jlagistrate, a copy of the evidence of such witnesses shall Ic ghen to 
the accused free of cost. 

Changes introduced. 

(1) The substitution of the words " the Comnutting I eugvestion of the Calcutta High Court that powers 

’* ■ ' ■* .... . under S 219 should only be exercised for fnal.” 

^/oinl Com. 1922 ) 

(2) Thewo'ds“if the accused so require” being deleted. 


(&‘ef. Com. 191C). •• \V© have given eUe t to the | 

10 
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CnAPTEll XIX, 


Op the Charge. 


Foffli of Charges . 


Charge to state oQence 


Spec'ifio name o! oQence sufficient description. 


221. (2) Every charge under this Code bUII state 
the offence with which the accused is charged. 

(2) li the law which creates the offence gives it any 
specific name, the offence may he described in tie charge 


by that name only. 

(3) If the law which creates the offence docs not give it any specific name, so much of tie 

How,tal,a„l.er.oB»„b.,„o,peciBo™n,e. '''‘‘■“'“n »' offs"" ■> <“ Si" *' 

accused notice of the matter with which he is charge . 

(4) The law and section of the law agamst which the offence is said to have been cowJn'^hd 
shall bo mentioned in the charge 

(5) The fact that the charge is made is equivalent to a statement that every legol conditioa 

Wh«t implied in ebarge. required by law to coDstitulc the oflencc clargei «! 

fulfilled in the particular case. 

(0) In the presidency-towns the charge shall be written in English ; elsewhere it shall t 
l«ngu.ge of ebatge written either in English or in the language of fto Cmi'' 

(?') If the accused 7iacifi(y&cert pm-JOMs/y colitjc/erf o/fluy oj^cnce, IS Ualle, htj reason 
rrenoua eoarictiou wb.a to bo .el oot. Jireaious conccticn, to mhatmd pimislmnt, or to ?««'• ' 

ment of a different Itnd, for a subsequent offence, ow' 
intended to prove such previous conviction for Ike purpose of affecting the punishment which the Court 
think ft to award for the subsequent offence , the fact, date and place of the previous conviction shall 
stated in the charge. If such statement has been omitted, the Court may add it at any time heio« 
sentence is passed 


JllMratioM. 

(a) A is charged with the murder oi B : Thu la equivalent to a statement that A's act fell within the 


ol murder given in sections 209 and 300 of Ihe Indian Penal Code ; that it did not fall within any of the Gen« 


a it 


Exceptions of the same Code : and that it did not faU within any of the five Exceptions to section 300 ; or ‘bet. 
did fall Within Exception I. one or other of the three provisos to that Exception applied to it. - 

(6) Aia charged, under section 326 of the Indian Penal Code, with vcluntarily causing grievous hurt to ^ J 

means of an instrument for shooting : This la cqniva’ent to a statement that the case was not provided Ict J 
section 335 of the Indun Penal Code, and that the General Exceptions did not apply to it. 

(c) A is accused of murder, cheating, theft, extortion, adultery, or criminal intimidation. ornsinS*" 


property-mark : The charge, may state that A committed murder, or cheating, or theft, or extortion or adultP^y’^ 


criminaUnlimidation.orthatheusedafalerpropeity.mark, without reference to the * definitions of IhofO cn®^ 
contained in the Indian Penal Code . but the sections under winch the offence is punishable must, in each 
ho referred to in the charge. 


W under ,84 „IH, I„dw„ r„.| „„h ,„te„,i„.,|y „b.,„e,u.S . „ 1 . .1 r''!"'' 

0Bei,d lo, ..l„ by Ihe l.wful ol n p„bte .erv.„,; n. 
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hanges introduced 

(1) The word* “ or to pnm«hmerit of a (Ufferent'kmd ” 
which were introduced into sub S (7) by the Select 
Committee of 192A The amendment meets the 
esse in Weir 267 in which it was laid doim that 1 
liability to whipping as an additional punishment i 


under S. 3 of Act VI of 1864 and the liability to 
enhanced punishment under S. 75 I. P. C. were 
distinct habilitiea and either or both liabilities 
most be set out in the charge. 


Notes. 

I. Failure of a specific charge. — Where a person is 
charged with a specific oHenee, and it is found 
during the course of the trial that that charge »s 
not made out, it is not within the Magistrate's 
competence to alter the charge where the accused 
would be taWen b) surprise and would not have 


2 Charge must be accurately fomiulated.— It is the 
bounden duty of the Court to give the accused 
notice of the a'cusition formulated against him. by 
drawing u? a charge cleirly stating what it is that 
he is accused of doing An accused person is 
entitled to know with certainty and accuracy ths 
exact nsture of the charge brought agiinst him. anp 


endenca that was given, and the lino of defence 
set up by him into consideration, m order to see 
whether ho ha* m fact been prejudiced. — 3 Pat. 
T. 332 (lie 100- OB II 70and4l C743 Fd.) 
See aUo 44 C. 333 

3. Previous conviction not known to the Migistrate 
at the time of conviction. •*-It has been held that 
where the previous convictions of the accused 
persons were not proved through the negligence 
of the prosecution and not on account of any 
neglect on the part of the Majistrats, the chief 
Court was not competent to exercise its power 
of revision and direct a new trial in order that 
the formal proof of the previous convictions of tbo 


accused may be procured (21 P. R. 1902). Where 


eion {13 P. R. 1874 : 19 P. R. 1879 ). 'Where the 
omission was due to the accused having given a 


(’23P.R 1379).’ 

4. Proof of previous convittion —If the accused denies 
that he was previously convicted, n certified ex- 
tract from the records of the Court in which he was 
eonneted, should bo put put In evidence end it 
should be proved that the accused and the person 
named therein are one and the same person. 
((*81) A. N. 144 1 15 W. R. 52 : 5 a K. 070 ; 2 Weir 
260). 

S- r- • t--i 


pruviueu oy o. 1 j 1. s . ^ siiuuiu ui> impuseu out 
nevertheless, desires to obtain information as to 
the antecedents of the accused, with a view to 
determine tbo duration of the sentence to bo im- 

r *d on him. previous conviction may, if denied, 
provdl ID the ordinary manner (’8.1) 2 Weir 
SC5) The mere fact that tho Magistrate has, in 
passing ibo sentence, been inflaenceil by a pre- 
vious conviction of which the accused has’not been 
formally charged, will not render tho sentence 
illegal ('83) 2 Weir 261). 


S. 222. 


Notes. 

What the charge in cases of embezzlemsnt by an agent 
should specify. — Where, tho accused person is 
charged with cmbeitlement of a gross sum of 
money, no part of which it was his duty to spend 
on behalf of his principal, it is sufficient to charge 
him for criminal breach of trust for the gross sum 
rcvcivcil by him, without specifying any particular 
Item of any particular date In respect of the con- 
stituent parts of the gross sum Hot where tho 


an alleged baUnco or net proTil which tho agent 
is aupiMned to have eariict, and to a.ay that 
m respect of that net profit ho is guilty of 
misapprupriatiiin of eiery rupee which ho cannot 
proluce or explain. Ihe prowcution must bo 
prejiared to iirors what am lUnt ihe acou*e<I (aw. 
fully me veil and lawfully cx]>-nilo'l and what U 
the total sum and how that total sum it mtdo u]>. 
which he has e ther unlawfully rx]>rndc<l. or failed 
to account for in such a wiy as t > (cave no d >ubt 
that ha baa leen eiga^e-l in erimlnal mlsappro. 
pnaUuti.— 12 522. 
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Notes. 

[X — » U -«f~ ■ 537 of <he Code an irregularity pf this Viadb to- 

matcnal unices the accused was m fact nuscaty 
the error and it hasoccas oneda faJure ofjust.ee — 
' 23 Or. 320 (S) (41 C. C6 • 19 C. K 972 FiL). 


S. 226, 


Notes. 

Stage at which the charge is to be amended. — It is on 
the facta disclosed by the JIagisterial enqoiry, 
and on those facts alone, th.at any action under 
S, 236 Cr. P C can be taken 3'his being ao. it 
eeems to me that, so long as the facts appearing 
m the Jlagistcnal enquiry warrant the framing 
of the charge omitted by the committing 3fagis* 


trate the Sessions Court has poirer to add the 
charge so omitted It also seems to me rt 
not quite correct to say that the Sessions 
is not a Court of original juridietion- It has one 
jun«dicfion, nhJch it can wereise on the 
ment mode hr a 3Iagistrate. — 24 Cr- * 

37 >'d. : 20 P.' R 1009 and 32 C. 22 ^ot Fd-) 


S. 233. 


Notes. 

!. Lumping together of several charges where iustitied. 
—Accused was tried at one trial for the murder 
of his snfc and three children, the acts done by 
him were connected both by continuity of action 
and purpose, and the four persons were murdered 
mthio a short period of time. UeU that there 
was no legal bar to the trial of the accused on the 
four charges of murder at one tnal ffelJ, also 
that although, the learned Judge had lumped all 
the charges together in a manner which was con* 
trary to the provisions of S. 233 Cr. P. C , the 
irregularity did not vitiate the tnal and was covered 
by the provisions of S. 537 of the Code.~-8 O J. 10 

2. Joint trial of cross-complaints. — It is illegal to try 
together two cross-complaints arising out of the 
same transaction, even with the consent or at the 
suggestion of the accused. : The Inal was held 
to bare been conducted in a manner prohibited 
m positive terms by law and the conviction was 
set aside.— 13 Bur. T. 245 (8 C N. 180 . 25 3L 
G1 (P. C.) Fd.) 

3. rJots. — The whole case law on this point was ex- 
haustively reviewed by Jicila Prawi J. in the 
case of Vhalco Stn^h v. E. 1 Fat. T. 493. It was 


violence to the provisions of the Code to hold that 
the accused were tried j'omtly together. They 
were studiously kept apart and separate from 
each other. Tbo fact that they were tned umnlt- 
■ ' ' ‘ . ■ ' *F were tned 

'•> and “joint” 

■ ' tre cannot 

■ ' at in certain 

cases and in certain circumstances might he irre- 


gular and improper, but that _,j-s 

the accused to ^ve the whole tnal *** 
it was clearJv shown that the procednfe p 
K.m .n hi9 defence” it nuj 


had prejudiced him in his deteMs” ** ^ 

noted that the earlier cases-S W. R* 


ii. 75 which support this view 
6 C. 96, 13 C.L. 275 (278) and 14 C W9- ^ 
in 20 a 537 which reviewed 


Handley J.jo“*but"a“ later case 8 a 
Ghost and Stephen J. J.) held ‘bat the 
Council ruling did not apply to separate 
counter cases held siujultanJousJy. 

Simultaneous trial of different cases ^5t^5 
of some assessors — IFhcre the eases ag , 5, 
different accused charged with the 
comnutted under similar circumatancea » 
in the following m.anner— the cases wa 


spilt up into two cases and in those two • 

- in the dock simult.meo^^ 


five accused appeared in the docj. n,moO< 

as there were a number of tasC, 

each witnesses was first examined in the nr ^ 
and then il necessary again in the ee® 
carbon copy was made of the deposition 
witness, as directed by the Judge and tjT 
clerk and handed over to the Police Fr 
who, from the “proof” questioned tpi 

Witness again m detail. There were 
complete records m each case as well ae 6 ^ 
judgments Held (1) the simultaneous 


oi two cases by one set of assessors W 


egulanty (2) that the five 
substantially tned together m two ^iluo 

rials, the grave irregularity in trial ten 
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the rule laid down in 2o M. 61 (P. C.) that di*obedi* 
enco to an exprcis provision as to the mode oJ 
trial (S. 233) was more than a mere irregnlanty 
andS 537 was inapphcable 1 1 the ea«e — n L. B 
73 {3 P. R. 1906 Fd ). 

$. Joint trial of receivers of stolen property. — Where 
stolen property is recovered from the possession 
of several persons at different times, there should 
be a separate trial under S 411 I. P, G. of each 
of such persons. The joint tnal of such persons 
IS illegal and the illegahty is not curable bv the 
apphcation of S. 537 Cr P C. — 19 A. J 815 (Sco 
2 Pat T. 47 : 33 a 125G). 

6. Theft and dishonest retention — The theft of certain 
articles by one person and the dishonest possession 
of them by another knowing them to be stolen 
form one transaction, even though the receipt i> 


sininltancous with the theft, Tlio joint trial of 
such persons, therefore, is not had in law under the 
provi.ions of S. 239 Cr. P, C.— 23 Cr. 414 (A) 
{6 11 Pv 317 Fd.). 

(Mote — The Legist iture has put the matter beyond 
doubt, by amending S. 239). 

7. (^es of perjury. — The joint tnal of several persons 
for perjury under S. 193 I P. C. is illegal. — 23 Cr. 
439 (L). (39 P. R. ISSS : G M. 232 1 5 A. 17 Fd.). 

8. Several dacoities committed on the same night.— 
UTiero tho accused has committed three if not 
four tUeoities on the same night, tho charge should 
allege e.ach daeoity separately, and tho omission 
to so chaigc is not a mere irregulanty, oven if tho 
dacoities are so connected as to form only ono 
transacti on.— 26 A. 193 : See 7 P. R. 1905 8 P. R. 
1903. 


231 (/) Wnen a person is accusetl of more offencts than one of the same kind committed within 

the space of twelve months from the first to the last of 
Lchl'id of I’onon cr vet 

he may be charged with, and tried at one trial for, any 

number 0 ! them not exceeding three. 

(2) Offences ate of the same kind when they are punishable with the same amount of punish- 
ment under the same section of the Indian Penal Code or of any special or local law. 

Provided that, for the purpose of this section, an offence puniskahle under section 370 of the Indian Penal 
Oole shall be deemed to he an offence of the same kind as an offence punishahlc under section 3S0 of 
Code, and that an offence punishable under any section of the Indian Penal Code, or of any special or local 
law.shallbedeemsdtobeanoffenccofthesamekindasanattempttocomnntsuch offence, uhensuch an attempt 
is an offence. 


Changes introduced. 

(1) The words “ whether in respect of tho samo person 

or not ” affirm tho view taken in a long curren‘ 
of decisions that S. 231 is not limited to cases 
where the offences have been committed against 
tho same person. The rulings in 2 Weir 299 and 
11 C. N. 1123 to tho contrary are now therefore 
obsolete. 

(2) “Instead of the illustration proposed by this clause, 
which we do not like, wo have inserted words In 
S. 234 (1) which at all events make )t clear that 
an accused person may bo charged as one trial with 
three offences of the same kind though contmiflrd 
agattul dijfertnt ptrtoiu.” (Sel Com 1916) 


Notes, 

t. Charges in respect of two different newspaper articles. 
—The aecu'eil was charged under S. 124 A of the 
Penal Code m respect of one newspaper article 
and separately charged under 81. 12IA and 153A 
in respect of another article. Jltld, that he could 


(3) *' We have also added a proviso (n 8. 234 (2) which 
wo think it required. 8. 370 ond 3SO Indian 


where such an attempt Is penaliseit by law, ia of 
tho samo kind at tho actual offence “ ( 76<(I). 


b« tried at one tnal on both the sets of charges.— 
10 R. It. 813. 

An offence and fabricitinii; false evidence to conceal 
the offence.— An accused i>crs</n cannot l-p chargeit 
either with pving or fabneatisg false evldracu 
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with the sole object of diverting Bnsplcion from 
himsel! and concealing his guilt in regard to a crime 
with which he is charged. — 2j A 705 
Joint trial of two accused for distinct offences. — 
S- 231 Cr F. C. only applies to the trial of a single 
person for separate offences of the aamo kind, 
and not to cases in which more persons than one 
are tned jointly.— (1919) 3 U. B. 187. 

S. 234 not limited to offences committed agiinst the 
same person. — S. 231 Cr. F. C. is not limited to 
cases where the offences have been committed 


against the same person but also appbes where lie 
complainants are different persons —U L B li 
(43 C. 13 and 41 C. G6 Fd.) : 23 Cr. 719 (M) (Fs. 
25 5L T. 379 (387) : 3 Pat. J. 121 : 38 A 457 sal 
dissents from 33 C. 292). 

5. (Note. — The j'oint trial of two persons for offcncM 
under S. 211 I. P. C. for passmg counterfeit corns 
on three different occasions on the same dsf 
three different persons does contravene the pfo 
Tistons of either S. 231 or 239 Cr. P. C.— (W-i) 
M. N. 47». 


S. 235. 


Notes. 


j. Charges under S. 408 and 477A — Where a person 
IS charged, under 8. 403 I. P. C. with criminal 
breach of trust committed in one year in respect 
of a lump sum of money, the Court is competent 
by virtue of the provisions 0! Ss. 231 and 235 Cr. 
P C to try with this charge, three charges for an 
offence under S. 477A Penal Code, if committed 
within the period of one year and foroimg part uf 
the same transaction as the offence under 8 408 — 
22 Cr. 230 (Pat ) 

g. More than one distinct offence included in the same 
charge. — A charge which relates to more than one 
distinct offence, is a bad charge under the law 
But where in a trial the distinct offences included 


3. Gang of dacoits taking part in several dacoites. — 


gang of dacoits having been present during the 1 
whole time, it was immaterial whether all the I 
members of the gang took an active part in each : 
dacoity and if as many as five of them took an I 
active part m BnY.ono_tlac oitY. A jl the Jacoiltes I 
wer^omuTtted by the same gang m pursuance 
of the same object. Thus clearly all the offences 
' were committed in the same transaction snthia 
the meaning of S. 235 Cr P. C. and 239 Cr. F. C. — 
24 Cr. 153 (A). 

4. Cheating and subsequent theft to hush up evidence 
of cheating. — Where the accused passed off bars 


of base metal as silver on the compWot and eoa 
ing to know that his fraud had been discorerri' 
stole the bars from the complainants pos»«^2 
at night, htld, that ss the cheating was coopw 
once the base metal was given to 8 in 
for his money and the necessity for 
metal only arose when S had discoTerei thil 
had been cheated, the offences could 

ai 

. f. 

C. at one trial was irregular.— 20 A J. Jit- 
Series of occurrences — amounting f® 
three offences— There is nothing m S. 255 o « 
239 Cr r. a to warrant the rule that in no eireu® 
stances can more than three offences _ 

even if more than three 

• ' ■ "* fin 


235 Cr. P. C — 1 1 A J. 392 


course of robbery has committed only oae ^ , 
andean be sentenced under S 3911 r... 

not separately under ei 392 and 3-u L 
(•72-’92) L. B 470. 

(Note — Where however the ulterior object of . 
offence was a different offence — the ^ .L.rj 

apply. Thus, where the ulterior object of the . 
was to levy blackmail, the accused 
and convicted for both the offences — ( Oi) 

226 


S. 236. 


k Notes. 

\ V* Joinder of charges under S. 41X and 414 I. P. C. — 1 
\ 1 of charges of offences under 8. 411 1. P. C 

'barges ol ollences under S. 414 I. P. (h is | 


bad. If however, the charges are 
alternativQ under S. 216 of the Code ot ,^1. 
Procedure, there would be no defect m t® 
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Bat having framed defective charges the ^^aglstnlte 
cannot remedy the error at the conclusion of the 


2. S. 236 controls S. 237 Cr. P C. — S. 236 which mast 
control S 237, only applies when from the evidence 
led by the prosecution, it is doubtful which of the 


offences has been committed by the petitioner. 
Where the evidence led by the evidence can possibly 
lead hut to one result and one result only, 8. 236 has 
no application— (1921) Pat 96 (21 Cr. 44 R.) : 
3 Pat. T. 127. 

3. Alternative charge cannot be made when accused 
not bound by law to tell the truth in one case. — A 
person cannot be charged in the alternative, under 
S 23c, Cr. P. C. for having made two contradictory 
statements, ono in the petition and the other m 
hta deposition, inasmuch as the petitioner is not 
bound by law to state the truth in the petition.— 
2 Weir 1C9. 


237. (i) If, in the case mentioned in section 23C, the accused is charged with one offence, and it 
appears in evidence that he committed a different offence 
for which he might have been charged under the pro- 
visions of that section, he may be convicted of the 
tffence which he is shown to have committed, although he was not charged with it. 


When a person is charged with one offence he 
an he convicted of another. 


Changes introduced. 

The amendments m the section are consequential on the change introduced into Ss. 234 and 238 Cr. P. 0. 


Notes. 

X. S. 403 (1) m relation to S. 237 Cr. P. C. — Where the 
accused was tried under S 291 I. P C mrci^ectof 


not charged with it —23 Cr. 30 > (S) 

2. No separate charge of abetment necessary for con- 
viction.— Where two persons K and N were both 
charged with murder, but it w as found that N com- 
mitted the actual murder and he did so at the bid- 
ding of K whose actual presence at the scene of 
murder was not established, the Sessions Judge 
convicted N under S. 303 1. P. C. and K of abetment 
of murder. Iltld, that on the facts found K could 
have been charged not only with the commission 


of the principal offence of murder hut also with 
the abetment thereof and therefore under S. 237 
Cr P. C. he could be convicted of the offence of 
abetment though he was not charged separately 
withit— 11 P. \V. 1921. 

3. Conviction under S. 380 without altering charge 
under 5. 4tl is illegal. — S. 237 Cr. P. C. does not 
imply that a person charged under S. 411 of the 


4. General rule as to alterna ive finding m cases of 
perjury. — M’here a person is convicted of giving 
falw evidence, solely on the ground that his de- 
position in Sessions Court differed from the one 
given by him before the Sfagutrate, held, that if 
this circumstances j’ustified a conviction at all, 
the finding should have been an alternative one. — 
Rat, 26. 


238. (/) When a person is charged withjin offence consisting of several particulars, a ccmblna- 
tion of some only of which constitutes a complete minor 
chrrgS. proved included in offence offence, and such combination is proved, but the re- 

maining particulars are not proved, he may le convicted 
0 ! the minor offence, though he was not charged with it. 

(1») When a person is charged with an offence and facts are proved which reduce to it a minor 
offence, he may bi convicted of the minor offence, although he is not charged with it. 
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(2A) When a person is charged with an offence, he may he convicted oj an attempt to ccnmil mh 
offence although the attempt is not separately charged. 

(3) Nothtng in this section shall he deemed to authorise a conviction of any offence refened to 
in section 198 or section 199 when no complaint has been made as required by that sectioo. 

Changes introduced. 

G. (2) of S. 237 has been grafted on S- 233 as CL (2A). 


Notes. 

I. Conviction under S. 147 changed to one under S. 323 
by appellate Court. — Where more than five per- 
sona have been convicted under S 147 I. P. C., and 
on appeal, only four are found guilty, and the rest 
acquitted, the appellate Court has power to alter 
the conviction from one under S. 147 I. P. C. to 
one under S 323 I. P. C.— 30 A, J. 213. 
a. (Note — In 12 Cr. 82 (0) /foimit-ooif and Sharjuddin 


view. In the last case Odgtrs J. held as folliJ'fS' 
“ I think there is no doubt that cnminal force boa? 
an element of the offenc' of 145 (sic), it must be 
taken to be capable of carrying a conviction 
S. 352.”) 

3 . Conviction for minor offence triable by Juiy at 
held with the aid of assessors.— S 235 of tw 
Criminal Procedure Code empowers a Court trvitt 
an accused person for an offence wiA the aw 01 
assessors to convict him for a minor oaeace tnstii* 
by Jury — 15 B CIO. 


TO. . V V j .1 239 The foUotoing persons may he charged andttif^ 

What persona may bo charged jointly. j a j a 

together, namely : — 

( 0 ) persons accused of the same offence committed in the course of the same transaction i 
(&) persons accused of an offence and persons accused of abetment, or of an attempt to 
such offence ; 

(c) persons accused of more than one offence of the same hind ivithin the meaning of seccuen 2^^ 
committed by them jointly within the period of txielve months ; 

{d) persons accused of different offences committed in the course oJ the same UansacUon: 

(e) persons accused of an offence which includes theft, extortion, or criminal misappropTioUOh 
and persons accused of receiving or retaining or assisting in the disposal or conctalfiunt cf 
property possession of which »s alleged to have heen transferred hy any such offence ccrnnntti^ 
by the firat-named persons, or of abetment of or attempting to commit any such last-M^’^^ 
offence ; 

(/) persons acewsed of offences under ss. 411 and 414 of the /«e?ion Penal Code or either of thost 
sections in respect of stolen property the possession of which has been transferred hy one offn>(‘ • 
and 

(j) persons accused of any offence under Chapter XII of the Indian Penal Code relating to mmttt' 
feit com, and persons accused of any other offence under the said Chapter relating to the savU 
coin, or of abetment of or aWempfiw^ to commit any such offence : 
and the provisions contained in the former part of this Chapter shall, so far as may be, apply to all such charge^' 


Changes introduced. 

•• We consider that the redraft of S. 239 proposed la [ have discussed the various cnticisms which hiv* 

a great improvement on the existing section. W’o j been levelled against the clause and have not «« 
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oar wnv to make any amendment of eulntanco I 
We thnik it would be dan.eroua if not impo sible, 
to attempt an> definition of the phrase •• m the 
the eour^e of the same transaction ” An cxhautHe 
definition is not feasible and if the phraseology is 
altered, the Courts wouli le depnvetl of th’ 
guidance which they now haye from a long senes 
of rulings on the point. We do not find that there 
has been any pronounced conflict of opinion, the 
reason being that the Courts instead of attempting 
to lay down general pnncip es as a rule discuss 
each case on its merits We have adopted a 
suggestion to substitute the words ** is alleged to 
have been transferred " in clause (e)” (Joint Conu 
192i) 


The principal changes are as follows : — 

(1) Following the rulings noted m S. 239 (35) the I.egis- 
laturc has nbw definitely ruled that the thief and 
the person accused of cnminal misappropriation or 
extortion can bo tned jointly snth the receiver 
or retainer of the property obtained by theft or 
enminal misappropriation (as well as extortion) ' 

(2) Following 2S B 412, the Legislature h-is made the 

joint trial of persons charged with offences under 
as. 411 and 414 I. P. C. legal 

(3) A provision lias been made for the joint trial of 
counterfeiter with his abettor. 


Notes. 

Siveral daMities by same persons on different dates, t 

Where several persons jam in the commission | 

of several dacoities withm a few thys of each other, 
each dacoity is a separate transaction, and there i 
should be a separate tnal for each It is illegal , 
to group the accused and the dacoities toset erand i 

hold two trials only — 19 A. J CIO . 19 A J 978 I 
Stolen property recovered from two persons on 
different occasions— MTiere properties stolen at 
a burglary arc rccovercd,from the possession of 
two persons on different datee, and at different 
nlacw, they cannot bo tried together for an offence 
under 8. 411 I P C.— 22 Cr. t)S4 (A). 

False infonnation given to pofice by two persons 
separately on different dates.— Two petaons, acting 
separately, on diflerent dates, gave information to 
the Police charging one 11 with being in possession 
afrsc iQi^uiry, Were 
proceedings 

; 211 1, p. c. 

■ l have tned 

the two accused together in respect of gmng false 


Theft and preparation to use force in the event of 
interference.— Where four persons who bad pone 
to commit theft but were prevented from taking 
anav their boot! bi cert.iin jwrsona and afterwards 
suddenly turned back and attacked thoMi jwwyns 
and knocked one of thim down and best bim to 
death . and subsequently three other persons joined 
the thieves and they committed not — hrW, that 
while the charges of theft and murder could have 
bepa tried together, there should have been a 
senarate trial with reference to the charge of 
not The joint trial was Uegal vide bubramama s 

ca,p._i6i<J. 

Murder and omission to g.ve information of m arder — 

' Where the father discos eretl the fact of the murder 
by hta son of the laltcr’a wife, directly after »t was 

243. II the ftccti«ctl ailinits that L«* has committeil 
11 


committed and intentionally omitted to give in< 
lormat.on, and the father and son were jointly 
committed to the Sessions. ifrfJ, that as it conld 
not po'S'bly be said that on offence under 8 202 
I. P. C. of Intentionally omitting to give informa* 
ton respcct.ng the commission of a mnrder was 
committed in tho same transaction as the murder 
and there was no question of abetment, the jomt 
tr al was illegal and fell w.thm the prohibition laid 
down in £u6'aAmanis's ease —10 A. J, 919. 

6 Principles governing joinder of charges and persons, 
—A joint trial tor two separate acts committed by 
the same persons is legal when tho two acts are 
connected by proxim ty of time, community of 
criminal intent and the relation of cause and elleot 
so as to form the same transaction. A series of 
acts separated by interrals of time are not excluded 
fr^m tbe porriew of 6. 239 Cr. P. C. provided that 


7 . (Note — Certain cxcejitiuns to this rulo have now 
been laid dow n in S 249 — see cU (e) and (f)) 

8 When one trial may be held for retention of stolen 
property by different persons.— Thus where (bo 
possession of different pr^'perties found with differ, 
vnt persons ii umier the joint control of all of them, 
or IS due to concert or rollu<ion amongst them, 
a jo nt tnal of all of them is not illegal, for tbe 
retention by all the persms in that case wdl b« 
«)ne transaction — 1 Pat. T. 431. 

Kote "No doubt several i>et>ons may retain the 

proceed* of the robbery under (hetr joint ointrol 
and m*y jontly retain tbe whole ^^.■^eed*. though 
Ihev might dej«o«it different articfe* In different 
and might be Jointly charged with reUinmg 
the whole"— if ari«;<oa J. la S3 C. ISi'J (1W7). 


19 BKUSCi!, Ilia BtijI !/• 


tfcc olfeacc oI mIiicIi 1 
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sion shall be recorded as nearly as possible in the words used by him ; and, if he shows nosufficiei 
Conviction on atimission of truth of accusa> bhUiC Vhy he should not be convicted, the llsgistist 
may convict him accordingly. 


Changes introduced. 

The word “may" la substituted for “abali’* and is 
intended to meet cases such as 8 S. 213. in which 
it was held that it was not within the option of the 
llagistrate to refuse to accept a plea of guilty aa 


not genuine. “ We accept this amendments, wlucl 
is. we notice, only reverting to the wording oi th 
1872 Code." (ftf. Com. 1910). 


244. (.7) 1/ the il/a^isfrafe does not conticl the accused under the preceding sechen or if Ibe accut 
does not make such admission, the Magistrate shall p 
Irocdure ..tra no moi otoMon i. B.d.. complainant (if any), and tale all s" 

evidence as may be produced in support of the prosecution and also to hear the accused and take 
such evidence as he produces in his defence. 

Provided that the Magistrate shall not he hound to hear any 2 >crson as complainant in any case in vh 
the compiainl has Been made By a Court. 

{2) The hlagistrate may, if he thinks, fit on the appheation of the complainant or octtiK 
issue a summons to any witness directing him to attend or to produce any document or other thing- 

(3) The Magistrate may, before eummoiuDg any witness on such application, lequiie that, 
reasonable expenses, incurred in attending for the purposes of the trial, be deposited in Court. 


Changes introduced. 

(1) The expression *'if the Magistrate docs not commit 
the accused etc. " in CL (1) is conac^ueotial upon 
the discretion of given to Courts under S. 243 as 
amended, either to commit the accused on a dmi a. 
Sion or not, 

(2) The word “may” in cl. (2) was interpreted in 
certain decisions— e.g ,—16 W. B. 87 and 4 U. H. 
(appx) zxix as giving the Magistrate a discretion 
to refuse to re-summon absent witnesses. This 
view was challenged in 30 0. 121 and 6 C. N. 648. 


“ The difficulty intended to be dealt with by 
clause (cL (2)) rests upon the words “ PJ'* 
compel the attendance " as seems clear Jro» 
Calcutta decisions. We think that the ow 
tion really required is to substitute for the 
referred to above the simpler expression a , 
mens to any witness iJirecting him to atten • 
This we think, will make S. 90 clearly ®PP ,,, 1 - 
which IS , in our opmion, all that is 
-^5eL Com. 1916). 


Notes. 


necessity oi giving them an opportunity of pro. j 


clear indication to the contrary , — 2 Pa*- 


T. 4S2 


- - - — contrary . — .n.t. 

See 41 M. 727 : 11 C. til : 3 L. B 62 (F.B.) • * * 
W, 40 : 3 Pat. J. 632. 

Magistrate’s discretion to limit the number 
es to be examined by the defence,— Even » ^ 
mons case, the parties have an undoubted ng . 
examine their witnesses and their right cim 
be curtailed by the court, on the gtoimd, w 
examination of all the witnesses prOf fod 
examined, will delay and possibly def^tta ^ 
of justice. This is clear from S. 244 (1) ' 

—2 Pat. T. 330. 


245. (7) Jf tlic Mugistrulu Upon taking the evidence rcfcircd to in S. 214 iindeuch 
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if anj*} as he maj*, of his own motion, cause to be produced, and (if he thinks fit) examining the 

. . , accused, finds the accused not guilty, he shall record 

AciputtaL o j 

an order of acquittal. 

(2) ir^erc the Magistrate does not proceed in accordance icith the frovisions of S 349 or S. 5G2, 
e shall, if he finds the accused guilty, pass eenfence upon him according to law. 


Changes introduced. 

The words •* vhere the Magistrate does not proceed in j 
accordance with the provisions of S 349 " ate I 
intended to cover those cases which call for severer [ 
pnnishment than it is in the power of the trying I 

Notes. 

I. Is Examination of accused compulsory in summons 
cases T — The words “ if he thinks fit ” do not, in 
my opinion control or modify the provisions of 
of S. 342 On a consideration of the provisions 
of this chapter (chapter XX), I am anahle to hold 
that Slagistrates are relieved in the trial of 
summons cases fron the obligation of questioning 

5. 246. 

Notes. 

Meaning of the words finding not limited by complaint I 
or summons.” — “ We do not think that S. 240 can [ 
be held to mean that the accused in a summons 
case, can be convicted of an oflence'alleged to have I 

S. 247. 

Notes. 

1, S. 403 in relation to S. 347. — S. 403 is imperative 
and bars a second trial of the accused when he was 
once acquitted of the same charge. The Code does 
not make any distinction between qcanittals after 
trials and acquittals under Ss. 247, 345 and 494 
of the Cod*.— 2 Pat. T. 170 

2. Absence of complainant on date of judgment. — Tn a 
summons case under S. 352 I. P. C. the defence 
witnesses were examined, and the case was closed 
for judgment to be delivered on the next day. On 
that day both the complainant and accused were 
present, but as the judgment was not ready the 
the case was adjourned to the next day. On the 
latter day the complainant was absent and tbe 
Magistrate passed the following order : “ Tbe case 
was fixed for order today. Complainant absented 


S. 248. 

Notes. 

t. Effect of composibon of an offence. — A petition of I 
compromise was filed on the Ittth Jane re certain | 


Magistrate to inflict. The words •• S. 662 ” consti* 
Into an innovation. S 662 as new re-enacted is 
appticab'e to Sessions Cases, 


the accused generally, under S. 342, to enable him 
to explain the evidence against him. after the wit- 
nesses for the prosecution are examined , {SAah 


been committed on a date to vhicb no reference 
had been made m tbe complaint or summons.”— 
Ketebottld nnd Suhramrdfj JJ . — in 22 Cr. 659 (0). 


himself but the accused was present. The accused 
IS. therefore, acquitted under S. 247 Cr P. C.” 
Held, that the order acquitting the accused was 
erroneous. The case did not fall withm the pro- 
visioiu of S 247 Cr. P. C. because he hearing of 
tbe case had already been conclctded and all that 
tbe Magistrata had to do was to deliver his 
judgment.— 24 Cr. 205 (N) (46 C. 867 Fd.) s Con 
18 a N. 684. 

3. (Note — ^Where the complainant has done all that Is 
necessary for him to establish his case, the com. 


eomponndable offences. The Magistrate recovdei 
the following order .'•Case compromised. Petition 
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owed for the presentation of the appeal has elapsed, or, if an appeal is presented, before the appeal 
5 been decided oad, irAere such order is made ih a case tchich is So subject to ap])eal, the ccinpcnialicn 
ill not be paid before the expiration of one month from the dale of the order. 


hanges introduced 

The section has been almost entirely recast. The mos* 
noticeable changes are — 

(1) The omission of the words “as defined in this 
Code in cl (1) is the first noticeable change The 
word complaint has been defined in S 4 (h) as 
“the allegation made orally or in writing to a 
Slagistrate vith a aiew to his taking action nnler 
this Code that some pc'-on, whether known or 
nntnown has committed an offence " This omis 
eion IS import nt and should make the section 
app’icable to cases where an allegation is made 
without an espresa request to take action. (For 
such cases— See 20 C- 481 : 17 C N 9S0 1C Cr. 
4CQ (M) 5 1 B 17o : 14 B R 11C9 20 A 187) 
The conflict of rjlings wath regard to esses of 
vnformaUou or eomplMtit to vilUge >ta5i«ttalei 
has been met by this amendment (S. 220 (5). The 
words “ upon complaint or unon information giren 
to a police ofilcer or to a Magistrate ” meet the 
ease in 21 Cr 40 (S) In which the application of 
the section, so far as pohce'Officers are coneened 
was held to be confined to the information gieen 
to and entered by them in th» cognizable register 
under S. 154 Cr. 1* C 

(2) As to the words “ or may, if such per on ca afore- 
said," they were added far the following reasons: 
Sub«ection (1) as redrafted does not proride for the 
case where the complainant Is absent et the lime 
judgment is delirered. and we think that power 
should be giren in such a ca-e to summon him to 
appear and show cause.” (/otnf Com. 1022.) For 
such a case see 7 S 123. 

(3) The words “ false and either frirolous or resatioos ’ 
appear for the following reason : “ We do not 
think that the procednre of the S. 2*0 should be 


(3) “We would incrc.ise the limit of compensation 
from Rs.20toRs 100 We think that thisincrea'e 
IS ampEi justifief bv piesent-day conditions” 
(Nrf. Com. 1016) “We think that there is some 
anomaly in enabling a Magistrate who cannot 
impose a fine of more than Rs. 50 to award com- 
pensation opto Rs ICO. and we have therefore 
proposed to reduce the amount of compensation, 
which third class Magistrates can award, to Rs 50. 
— (JoiM Com. 1922). 

(4) The sub-clanse (2A) by enabling a ^fagisfrate to 
order imprisonment in default in the very order 


Rulings rendered obsolete All the rulings noted in 
in S. 250 (73). 



(C) Sub sec. (4) has been redrafted for the following 
reason : “ We have redrafted the proposed addition 
to sub see. (4) to make the intention clearer 
{Joint Com. 1922). The amendment which we 
propose at the end of subsection (4) is to prondo 
lor cases in which though there cannot be an appeal, 
the acquittal or discharge of the person to whom 
compensation has been awarded, may be set aside 
in revision. The penod of one month which we 
have have allowed, should be ample to admit of 
appl.cation being made to the superior Court — 
{StI. Com. 1916). 

(7) As to the deletion of snb 5 (2) the Joint Committee 
of 1922 made the following observaliors : “ In 
view of S 547, we do not see any necessity to 
provide m the new sub S (2-A) that compensation 
abould be recoverable as if it were a fine.” 


Notes. 


I. General Notes. 

!• When and how the order of compensation $ to be 
luade.— It will be noticed that under S. 250 as it 
wms framed in the Code of IS98, the language used 
in tub S (!) was “ by his order of discharge or 
acquittal, rfirecl the jierson tie. ...to pay to the 
accu»cd etc”.„..and in the section as re-enacted 
hy the Amending Act of 1923, the phraseology is 
“ by his order of discharge Or acquittal, if the per- 


son upon whose complamt etc.. ... call vpon him 

forthtnlh to $hote rauae whv etc......There was no 

no doubt a proviso in the Code of 1S9S making it 


were meant to form part and parcel of one conslo- 
merat« whole, n:— the final order in the trial (see 
22 Cr. 627 (L') In fact be could not bold a aeparat 
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filed. The injury has rot healed 3’ct Complan* 


illegal, aa the Magistrate’s order on the Ifith re- 
cording that the case was compromi'ed, amountrd 
to an acceptance of the petition of the parties. 
He then becami funclun ejficio and cea-ed to have 
any jonadiction over the matter. The compromise 
absolved not only the accused present but also all 
the accused, as the entire offence was compounded. 


—2 Fat T. C84 (1 Tat T. 52 Fd.) : Con, 41 1 

323 : 4 1 A. 483. 

2 . (Note— The last part of the rulirg — n'r that (Is 
compromise absolved the absent accused also, » 
DOW longer good law in view of the an ndmest ia 
sub-clause (b) of S. 345. See S. 345 mfra. 

3- Effect of withdrawal of complaint against sorB* 
accused only. — ^The withdrawal^ of comphml 

.. ' I 


Frivolous Accusations tn Summons and JVarratU Oases. 


250. {!) If, tn any case institulsd upon complaint or upon information yiven fo a poUce-oficeT P 

. to a JI/(Toisfr(ife, one or more persons is or are accused le- 

raise. friToloua or vexatloua accusations. , ,, , , * . ir t 

fore a Magistrate of any offence triable by a JilaytstreU' 

and the Magistrate by whom the case is heard discharges or acquits all or any of the actMtci,c^rdn 
of opinion that the accusation against them or any of them tfo^ false ontf cif?ier /mo?ct(8 or i(iaiicvs,de 

Magistrate may,by Ms order of discharge or acquittal, if the person upon whose complaint or informliOH 


the accusation was made is present, call upon him forthioitk to show cause why he should not pay compeMt- 
tion to such accused or to each of such accused when there are more than one, or if such person ss not preterh 


direct the issue of a summons to him to appear and show cause as aforesaid. 

(2) The Magistrate shall record and cons^er any cause tihich such complainant or wfcUMtd 
mvj show, and if he is satisfied that the accusation uas false and either frnoloiis ori'exatiovs may, for 
to be recorded, direct that ccmpensalton to suck amount not exceeding one ?utn^re<f rupees or, if the Magu 
trals IS a Magi'<trate of the third class, not exceeding fifty rupees, as he may determine, hejmid by such cf*' 


pfoinauf or informant to the accused or to each or any of them 

{ZA.) The Magistrate may, by the order directing paymctif of iJte compcnsofion under suh-sccticn 
(2), further order that, in default of payment, the person ordered to pay such «ro»jpe«sflfion shall svfcr 
simple impriaonmcnf for a period not exceeding thirty days. 

(2B) When any person is imprisoned tintfer sw&-5ection [ZA), the provisions of secUous €S ai 
6!) of the Indian Penal Code shall, so far as may be, apply. 

{2G) No person who has been directed to pay compensation under this section shall, ly 

of such order, he exempted from any civil or criminal liahlUy in respect of the complaint made cr 

information given by him : 

Provided that any amount paid fo an accused person under (his section shall be falen Mo accovid «" 
awarding compensafion (o such person in oni; sMtseguewf cirti suit relating to the same matter. 

(3) A complainant or informant who has been ordered under suh-seclion (2) hp a 
of the second or third class to pay compensation or has been so ordered by any other Magistrate to pay 
pensafion exceeding fifty rupees may appeal frofm tbe order, in ao far as the order relates to the payrnf^t 
of the compensation, ns if such complainant or informant bad been convicted on a trial by sucb 

(i/) Where an order for payment of compensation to an accused person is made in a case 
subjoretQ appeal under euWetion (3). the compensation shall not he paid to Lira before the 
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allowed for the presentation of the appeal ha# elapsed, or. if an appeal is ptesenfetl, Icfore the appeal 
has been decided and. le ^ere sueA onfer is m«i«fe »« o f«i<e vhteh is iicV $o suhjfd /o iipj <«tl, thf ft j < lue/tVii 
shtjll nof be paid b'farc the erptniUon of one montA /wi tAe «fate of thf rnfer. 


Changes introduced 

Tbe section has been entirely rec»«t. The lilt's* 

noticeable cianjea are 

(1) The omivrion of the words «« as defines! Jn this 

Code in cl (1) IS the first noti'eablc ehsnee. The 
word eompUmt has been defincil m S. 4 (h) as 
•‘the allegation made orally or in ’untmc t> a 
Slarnstrate t ith a new to his f shin; action iin lor 
this Code that some pc'=on. whether known or 
unknown has comraitteil an offence.” This omis 
Sion IS import nt and shouli make the scMion 
app’icahle to cases where an allegition is made 
without an espreM request to take action (b'or 
sneh cases— See 20 G 4S1 ; 17 G X Ifi Or. 

460 (M) 1 n. ITS • 14 B. R. llCd 20 IS3) 
The conflict of rJlinsa inth reesrd to ea«cs of 
infonaxtion or eoTOpisint to snUsce Msti'ttatM 
haa been met by this amendment (S. 2S0 (5) Tlic 
words “ upon complaint or unon information piven 
to a police officer or to a Macistrite ” meet the 
case in 21 Cr 42 (S) in which the application of 
the section, so fsr as police-officers are canccncil 
was held to be confined to the information giicn 
to and entered b> them m the coznuabtc register 
under S 154 Cr R C. 

(2) As to the words “ or mar, if such per on ' a afore- 
said,” they were added fir the follow in« reasons: 
Subjection (1) as redrafted does not provide for the 
case where the complftinsnt is absent et the tim© 
judgment is delivered, and we think that power 
should be given in such a ca'o to summon him to 
appear and show cause." (,/oint Com. 1922.) IW 
such a case see 7 S. 123. 

(3) The words •• false and either frivolous or vexatious ' 

appear for the following reason: “TVe do not 
think that the procedure of the S. 2'50 ehonld be 


amendment see S. 250 (2 Note) 


I. General Notes. 

r« When and how the order of compensation s to be 
made.— It will bo noticed that under S 950 aa It 
^s framed in the Code of 189^, the lanpiiape oscil 
in sub S. (1) was •• by his order of discharye or 
acquittal, ifiro-l lAe person rfc. ...fo }>oy to the 
accused etc". .. and in the section as re-enacted 
by the Amending Act of 1023, the phraseology U 
•* by his order nf discharge or acquittal, if the per. 


(d) •• Wo vnmUl inrrea«o the limit of conn'e««.Mion 
fn>m Us. ,‘0 to Rs. 100. We think tlist this increase 
i< ampli jiKtifiel by iir<eiit-dsy cmditions " 
{StL Com. IIUO) •• We think that there is sote© 
ammisly in ensbling a Msgistrate who c.siinot 
im|Hsse a fine of more than IJs. 50 to awanl ©mn. 
pcns.stion iipto R«. ICO. and we have therefore 
projHssed to retiuee the amount of eoiupen«.ation, 
which thinl elass Magistrales e.m nwarat. to Us. 5(1, 
— {JoiHt Com. 1922). 

(4) The suh-cliiis© {2.\) hv enabling n MagUtmie to 
otsler imprisonment in def.iiilt m the aery onlor 
directing payment of eompens.i({on, has overruled 
all the rulings noteil in 250 (73) lajiug down that 
no such unlrr can be made without at (ir.t making 
aw attempt to yealis© the amount Via i\istte«a etc. 

Rulings rendered obsolete AH the rulings iiutnl iu 
in S. 230 (73). 

(5) /X\ I-AA.. 1 .. B 1 i«r.. 


(0) Sub.see. (4) has been redrafted for the following 
reason : •* iW ha\o redrafted tli© proposed Addition 
to sub-see. (4) to make tlie intention rtearer 
fjoial Ci>»a. 1922) The amcmlment which we 
j>n>jHise At the end of siihseetioii (4) ia to pmtld© 


(Of r«m. limi). 

(7) A" to the deietlon of sub S. (2) the Joint (’oiiunitteo 
of 1922 mad© the following obsirvalions i •• In 
view of S. 517, we do not see aiij neeessily to 
provide in the new sub H (2 .\) that eoinernsatliiii 
should b© rreoverable as If it were a fine. 


son upon wbosn complaint etc.,.. ...ruff n/oa Aim 

Jorlhtrith I'l sAnie ruuss wbv ele '1 lirro was no 

no doubt a proalsii in tbe f'lMlo of IHIIH lonkiiig It 
inrumlrnt on tbe MsgUlraIr to in-ord and romiilcr 
any nb)rrtiiiii wlieh tl>e roinpliliinnl or llie in. 
rormant mlglit urge, but tbe tlitre — the Jiidgiiunl, 
the showing laiise and the ordrr for roio) rii-atti n 
were meant to form I'art and t'srrel of one i oiigl.i. 
incrate whofp, ri:— (ne flnsfoiifrr In fbe (Mat (•re 
22 Cr. 527 (I.') In fart befoiild ji-it hold a sepaiat 
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filed. The injurj' has rot healed yet Complan- 
aot must again appear on the 30th June 19^. Trhen 
I shall Tas9 final order) etc.” On the 30th the 
Magistrate directed summons to issue on fheaccused 
upon the ground that the complainant did not 
want to compromise Held, that the order was 
illegal, as the Magistrate's order on the 16th re- 
cording that the case was compromi®ed, amounted 
to an acceptance nf the petition of the jiarties 
He then becams /unc/«a cj^cio and cea'ed to hare 
any jurisdiction oyer the matter. The compromise 
absolved not only the accused present but also all 
the accU'ed as the entire offence vas compounded. 


—2 Fat. T. 684 (1 Pat T. S2 Fd.) : Con. 41 E 

32.3 : 41 A. 483, 

2 . (Note — The last part of the rulicg — li: that tie 
compromise absolved the absent accused also, ii 
now longer good law in view of the airndmeat to 
sub-clause (6) of S. 345. See S. 345 infra. 

3 - Effect of withdrawal of complaint against some 
accused only. — The withdrawal of compuurt 
against one or some of the accused does not atnoMt 
to ft withdrawal against the others— 9 0 J 5l(rg 
43 A 483 and 41 Jf. 323 and dissenting from 1 
Fat. T. 32 and 7 C. N. 176) 


Frivolous Accusations in Summons and Warrant Cases. 


250. (7) If, tn any case instituted upon complaint or upon information given to a poliee-eficer ct 
, to a Magistrate, one or more versons is or are accused le 

False. ftiTolous or vexations aceosalions. f.. . . t. t 

fore a Magistrate of any offence trtahh by a Maguwit, 
and (he Magistrate hy whom the case is heard discharges or acquits all or any of (he actV!(d,oriu 
of opinion that the accusafion against them or any of them uas false and either frixolcus cr i(saiicvt,ih 

Magistratemay,hyhisoTder of discharge or acquittal, if the person upon whose complaint or wforvuition 


the accusation was made is pusent, call upon him forthwith to show cause why he should not pay compeste,- 
<ion fo such accused or to each of such accused when there are more than one, or if such person is not prett^^f 


direct the issue of a summons to Mm to appear and show cause as aforesaid. 

(2) The Magistrate shall record and consider any cause which such complainant or irfcin^^f^ 
may show, and if he is satisfied that the accusation was false and eitherfrivolous or vexatious may, for 
to be recorded, direct that compcnsflfion to such amount not exceeding one hundred rupees or, if tho il/ffj’* 
trals iS a Magistrate of the third class, not exceeding fifty rupees, as he may <?efc««tne, le paid ly such 
plainant or informant to the accifseflf or to each or any of them. 

{2A) The il/d^iafrafe may, hy the order directing payment of the compensation under svl-s^dto^ 
(2), further order that, in default of payment, the person ordered to pay suck compensation shall sufi<f 
simple imprisonment for a period not exceeding thirty days. 

{2B) When any person is imprisoned under sub-section {2A), the jJroi’isions of sections CS ari 
69 of the Indian Penal Code shall, so far as may be, apgfiy. 

{20) No person who has been directed to pay compensation under this section shall, hj 

of such order, be exempted from any civil or criminal liability in respect of the complaint n^otde Of 

infonnalion given by him : 

Provided that any amoiinf paid to an accused person under (Ms section shall he talen into account m 
awsrdinq compensation to such person in any subsequent civil suit relating to the same matter. 

(5) A complainant or informant who has been ortlercd under subsection {2) by a 
ol the second or third class to pay compensation or 7m# been so ordered hy any other Magistrate topoyf^^' 
■pensntion exceeding fifty rupees may appeal from the onler, in so far as the order relates to the paj®'®* 
of the compensation, ns if such complainant or informant had been convicted on a trial hy such 

(7) Where an order for payment of compensation to an accused person is made in a case 
b «^bJe^^to appeal under sub-scctlon (3). the compensation shall not be paid to him before the 
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that public officer or departments should be ex- 
• cmpted from the liability to make compcn>int>ottlor 
vexatious and frivolous complaints (2 Weir 317) 
where proceedings are instituted on the information 
of a puhhc servant, and an officer subordinate to 
h im gives evidence in a case, an order directing 
the latter to pay compensation to the accused la 
not proper. — (2 Weir 318) 

14 . Case instituted on report of police constable. — 
Where a case has been repotted by a police const* 
able, and the accused is ac<iuitted, Add, that the 
Court IS not competent to order the police const* 
able to pay compensation to the accused.— ^*83) 
A N. 257. 

15 . Amin. — ^llTierc a amm who was ordered by the 
Assistant Collector to attach and sell some property, 
reported that be bad been obstructed, and the 


■' ' the Assistant 

the obstruc* 
■ ' no compen* 

e, since there 

was no complaint within the meaning of S. 4 Cr. 
P.C.— (’ 88 ) A. N 210. 
iNote — The change of law). 

IV. Miscellaneous. 

16 . Order under S, 250 Cr. P, C. no bar to prosecution 
under S. 21 1 1. P. C. — A charge may bo at the same 
time frivolous and false. The award of compensa- 
tion for a frivolous and vexatious complaint does 
not bar proceedings against the complainant under 
S. 211 I r. C— (1807) 2 Weir 311 ; (1875) 2 Weir 


252. (i) When the accused appears or is brought before a llagistratc, such Magistrate shall pro- 

Eyidwee lor pr.„c»llo». (■« “”7) “'>'3 “H SHcll 

evidence as may be produced m support of the prosecution. 

Provided the HagistTate elttiH not be bound fo hear any person as complainant tn any cate in tehich 
'■he complaint has been made by a Court 

(2) The Magistrate shall ascertain, from the complainant or otherwise, the names of any per- 
ions likely to be acquainted with the facts of the ease and fo be able to give evidence for the prosecu- 
tion, and shall summons to give evidence before himself such of them as he tliinks neccssar}’. 

Changes introduced. 

Th« amendments to the section are similar to the one introduced in S. 213 supra. 


Notes. 

Meaning of "hearing the complainant."-- The exprev* | 
sion used m S 252 is “ hear the complainant "* 

The taking of evidence is separately referred to. | 

S. 2S3- 

Notes. 

X. f-r-‘ 


S. ass. 

Notes. 

Further evidence after plea of guilty.— Where, after the I 
framing of a charge, the neen««l pleads guilty, it j 
IS open (o the Msgutrste in his discretion to take | 


We have been shown no authority for holding that 
"hearing" a complainant involves his examma* 
tion on oath — 13 M. J 103. 


2 . Dismissal for default illegal. — A Magistrate has no 
jurisdiction to discharge an accu-ed person under 
S 253 Cr. P. C., for the non-appearance of the com* 
plainant on the date of heanng where the oflenco 
complained of is a warrant case. — (01) A. N. 110. 


further evidence, and it is also open to the Crown 
to suggest that this he done.— 25 C. X. 212. 
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'supplement to hay’s criminal procedure code 


Procedure in case of previous convictions. 


255A. Jn a case xohere a previotis conviction is charged under the provisions of S. 221, stib-uc (/) 
and the accused does not admit that the has been frtvi(>\d>j 
convicted as alleged t« the charge, the Magistrate 
after he has convicted the said accused under S. 255, sub-sec. (2), or S. 258, talc evidence in respect of Ik 
alleged previous conviction, and shall record a finding thereon. 


Changes introduced. 

“ We think that this addition is necessary after S. 255, 
to provide for a case where previous conviction Is 
la also charged . Definite provision is made for 
this in the case of trial before a Court of Session 


though a procedure for the proof of prenoos con 
rictions IS necessary in a Sessions Court to pner'B 
the Jury or Assessors, from being prejudioea bf 
anything they may hear as to the accuseds pn 
vious record, yet in warrant-eases the eime con 
Biderutions do not apply. On the whole hovm . 
we think the new section may serve a useful perp 
•ml we have retained Com. lH— 


256. (I) If tho accused refuses to plead, or docs not plead, or claims to be tried, be sball be 
Defoaee state at the commencement of the next hearing oftk 

case or, if the Magistrate for reasons to he recorded t?i 
in^ so thinks fit, forthwith whether he wishes to cross-esamine any, and it so, which, of the witnesss*^®^ 
the prosecution whose evidence has been taken. If he says he does so wish, the witnesses named bybin 
shall be recalled and, after cross-examination and re-examination (if any), they shall he diecharged. ^1* 
evidence of any remaimng witnesses for the prosecution shall next be token, and, after cross-Ma®^“®' 
tion and rc-examination (if any), they also shall be discharged. The accused shall then he called upea 
to enter upon his defence and produce his evidence. 

{2) If the accused puts in any written statement, the Magistrate shall file it with the record. 


Changes introduced. 

(1) The amendment “ at the commencement of the 
next hearing of the case, or if the M.igistrate for 
reasons to be recorded in writing so thinks fit, 
forthwith ” IS mtended to clear up an obscure 
point of law. There may be on the one hand, 
cases in which it is not giving an accused person 
reasonable opportunity, to asK him, immediately 
after the charge is framed, to cross examine wit- 
nesses. (See (1911) 2 M. N. 102 ■ 10 A. 780 (M)— 
S 256(9)), and on the other hand, it may be neces- 
sary to forestall, in certain cases the obstructive 
tactics of the accused (See 21 M. J. 283 — S. 250 
(28)). It may happen that upto the lime of a 


The criticism of the amendment introduced by 
this clause go to two entremes. On the one hand. 


it is suggested that the accused should ta 
to postpone his decision as to cross .jt 

of the prosecution witnesses, tdl the co 
ment of the next hearing of _.i,n « 

hand it has been suggested that the 
is likely to bo grossly abused for the .j, 

the defence, and that the introduction oi „,,.njfe 
“if the Magistrato thinks fit” ia prJ- 

safeguard Wo tlunk that tho 

i.onall" '““f'Tn 


posed by the clause ... - 

between these divergent news and^we 


thereof* 
h debs‘®i 


propose no change. (Joinf Com 1022). 

(2) It is worthy o.' notice that it wa* ft »nv 

point as to whether the word “shall 
discretion m the ilagistrato to allow 


any prosecution witness or 
now rcDioved and discretion 
exp'icit terms 


not. The c 


Notes. 

The right to have prosecution witnesses lecalled afte | 
charge.— '-i. S50 Cr. 1’. C. givci tho accused an } 


abiolute right to recall prosecution 
cross cxaminatiod, al W« erpense of the prw 
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and it 18 not open to the Magistrate to order the 
accused to pay costs for recalling those witnesses — 
(22 C . 112 (L) 5 Pat J 94 ) It has been held 
that even where an accused person presented, 
after the close of the evidence of some prosecntion 
witnesses, a petition for admission of a letter alleged 
to have been written by some of the prosecution 
witnesses, which would show that the evidence 
given by the prosecution witnesses was unreliable, 
and also prayed for permission to re-call hos* 
prosecution witncssei to be examined about the 
letter, held that the Magistrate ought to have 
allowed the accused to recall those witnesses and 
cvamine them.— (8 M T 367) 


the procedure laid down m in that chapter It is 


S. 257. 

Notes. 

Magistrate's discretion to refuse to summon witnesses — 
Anapplicatmn to summon the prosecution witnesses 
for cross examination can be disallowed only if it 


to summon the prosecution witnesses for cross- 
examination and if the application is refused with- 
out the requirements of the section having been 
sufficiently complied with, the accused is preju- 
diced by no opporturuty of cross-examining the 
witnesses being given to him.— (22 Cr. 672 (Pat ) 



ing the ends of justice and I will not issue process 
unless expenses for the attendance of witnesses are 


not open to a Magistrate after commencing the trial 
of a case as a warrant case, to change the pro- 
cedore In the midst of the trial and conclude it by 
the procedure prescribed for summons cases — 2 
Pat. T. 482 

Right of accused to be examined both before and after 
charge — Where a warrant case the accused is 
etamineil only before the charge is framed, and 
not also after the prosecution witnesses have been 
recalled for further cross-examination under S. 
236 Cr P C , the procedure cannot be regarded as 
a mere error, omission or irregularity such, as is 
contemplated in S. 537 (a) of that Code ; because 


deposited by the accused 111 Court " Jluf once 
having allowed llic witnesses to be sumininrd a 
Magistrate cannot say, on the witnesses being 
for any reason not examined on the first date, 
that they shall not be summoned for the next 
date except on payment of their expenses by the 
accused (22 Cr 711 (L) ) If after the nitnesses 
having been summoned, they are not in attendance 


(L)) or that if the witncsa is summoned ho irould, 
at the most, merely support the accused m his 
statement — (22 Cr. 6OI (L)). 

Prosecution witnesses summoned as defence witnesses.— 
Prosecution witnesses summoned as defence witness. 
esunderS. 257 Cr. P. C do not change their charac- 
ter, and may be cross examined by the accused — 
(I922J -M. S. J20 : 1 C. X. 19 ; 2S U 594). 

which a charge has hcen Iramccl tlie Magistrate 


Acquittal. 


258 (^) If in any case under-this Chapter in 

finds the accused not guilty, lie shall record an order of 
acquittal. 

(2) Where in any case tinJer ihi's Chapfer the Magistrate tlocs not procectl in accoriffincc iri/h the 

„ . provistoHS 0 / S 349orS oG2, he shall, if hr fimh the accused 

Conviction ^ j 

gumy, pass sentence upon hm according to lair. 


Changes introduced. 

The amendment is on a line with that to S. 245. See Notes under that section 

Notes. 

Can accused be convicted on account of false defence ? — ■ necessary that the Court ih-'uld be aatiineil bcicmd 

Bclore an accused person can be conneted, il is | doubt that the chargefr3mcda.:4iu\l him has U-cn 

12 
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255A. In n rchrrc n prrrlouf cnnriction m eharffnl utulrr tlr f'J I'. 221, I'th-ire |/j 

_ , . , , ami lfieai'ru*fd ttof* not arlnul tint llr hns Iffti 

rftjceuuro in cwo of prcTionj cotiTictloM. _ • ir • 

conrirlf/l «f HlU/jri! in tlr charge, tic J/njt'/ro/c psj 

after he hat ronvictcd the favl ncen^cl under H. 231, fiuh-*re. (2), or aS. 23S, tnle emfrnce in Tesj'ci(Jl^< 
aUejel previous conviction, and rhall record a 7?«»/i*»^ thereon. 


Changes introduced. 

Wc think tliAt thii A'lOition i« n{t«r S S-W. 

to [>roM'te for a vlirrr {m-xioiii o>nxirtii>it k 
jx nl<o ilmrped . Ik-fimtt jiroxixion i* nivle for 
this in tlip caxo of tnnl licforc a Court of S<^«ion 
(b JIO) hut It <!iiC4 not (ccni to hx\ e ]•r»ri•t/^! 
for bj thix Code m th** ciro nf n .^tt2Mlr»lo '* {StI. 
Com 191C) o It «A» »U?«MtMl trt «« that lh«* 
new S 23o A i« unncccaorj on tho groiiml that 


though A itn>cp.lurf for thi* jifr»'f of j'rfTi«* f ! 
Ti<-tn.ft« U nrri*«Mr}* In a Sra«i’'n« Court to 
tbr .fury ..r from bclnj 

Anxthin; thry m»y h<*ar Ar to tli" Aeen’ro'F^ 
Tioua ffcoril. 'rt in wArrant-irsir* ‘5* 
#nl»TAti‘'n» «lo not Apply. On the Ah^le Bf • 
think the new recfion may rerre a oiefulrr^-i 
And we hate retained Cuw. I"— )■ 


256 {!) If tlio accused rcfuscjt to jilend, or tlocn im*I or rl.iima to 1 c tried, 1-c flail Uff?*' 

jjgjjpgg od to fltiite flf the eonivieneemeul of the nert heariry cjl^< 

€i*e or, i / the Mii;;{*(nitr for reasons to le rreordeii i" 
ing so thinks fit, forthii’lth wliotlior lie wtalips to cro'>s*o.'tnminc n»y, nnd it fo, avliirl, of tl e t\itr.e.'*fs fy 
the prosecution whoso evidence lias been t.'tken. If ho pay.s lie does fo wisli, the ttitneficsnairfdlvl c 
siiall be recalled and, after cross-examination and rc-cxninin.ation (if an) ), tl ey f 1 all 1 e difd * 

cvidoace of any remaining witnesses for the prosecution shall no.xt be taken, nnd, after eiofs-cxs*!^^* 
tion and re-examination (if any), they also shall be discharged. The uccufcd pLnll then Ic called uft’' 
to enter upon his defence and produce his evidence. , 

(2j If the accused puts lu any written statement, the Magistrate shnll file it with tic tecc 


Changes introduced. 

(1) The amendment ■■ at the eoniineneoment of tho 
next hearing of tho c.ase, or if the Magistrate for 
re.asons to be recurdrd in writing so thinks Ht, 
forthwith” 18 intended to clc.tr uji an obscure 
point of law. There may be on the> one hand, 
cases m which it i8 not going an accused |>crsoo 
reasonablo opportunity, to ask him, immediately 


tactics of the accused (Sec 21 M. J. 283 — S. 256 
(23)) It may happen that upto the time of a 
charge being framed, tho accusAl is not profession* 
aUy represented, and it seems reasonable in such a 
case, that he should be given until the next heanng 
opportunity to engage a pleader and decide vhat 
w-itnesses he will cross-examine (Sef. Com. 1016). 
The criticism of the amendment introduced by 
this clause go to two entremes. On the one hand. 


it Is sugcMted that tho accused should 
to postpone his decision as to 
of the prosecution witnesses, tiU toe 
ment nf the nest be-’f'"?, i» 
hand it has been suggested that th P 
IS likely to bo grossly abused for tho p 
the defence, nnd that tho inlroduetioO o 
“if the Magistrate thinks fit” , ‘,nt ff®" 

Bafegiiird. U’o think that the 
poaeil by the clause is a ea*onaW’ 
between tlieio divergent news 
projWHo no change. (Joint Com- 
(2) U is worth) o', notice tliat it was a 

point as to whether the word ” , ^ ,i- .ccoif^ 
discretion in the Magistrate to nUoW -jjBuUf 
time to consider . helher be would ere u 

any prosecution witness or not. 
now removed and discretion is given m 
eip'icit terms 


Notes. 

The right to have prosecution witnesses lecalled afte I 
charge.— S. 250 Cr. P. C. give i the acensed an | 


absolute right to recall prosecution 

cross-examination, at the expense oj 
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and it IS not open to the Miuistrato to onler the 
accused to pay costs for recalling those witnesses— 
(22 C 112 (L) : 6 Pat J 94 ) It has been held 
that even where an accused person presented. 


prosecution witncssei to be examined about the 
letter, held that the Magistrate ought to hare 
allowed the accused to recall those witnesses and 
examine them. — (8 M. T. 367) 


S. 257. 


Magistrate's discretion to refuse to summon witnesses. — 
Anapplieation to summon the prosecution witnesses 
for cross'examination can be disalloued only if it 
IS frirolous or rexatious and its object is to defeat 
the ends of justice (5 Pat J 94) Under S. 237 Cr. 
P. C a Magistrate has discretion to refuse, on the 
grounds recorded in writing, an application 
to summon the prosecution nitnesscs lor crews- 
examination and if the application is refused with- 
out the requirements of the section haring been 
sufficiently complied sinth, the accused is preju- 
diced by no opportunity of cross-examining the 
witnesses being given to him -^22 Cr. 572 (Pat.). 

Stage at which the discretion allowed by S. 257 can be 
exercised —When a list of defence witnesses is 
put in and come up before the Magistrate for 


not open to a Magistrate after commencing the trial 
of A case as a warrant-case, to change the pro- 
cedore in the midst of the triaiand conclude it by 
the procedure prescribed for summons caie® — 2 

Pat T. 482 

Right of accused to be examined both before end after 
charge —Where a warrant-ease the accused is 
examined only before the charge is framed, and 
not also after the prosecution witnesses have been 
recalled for further cross examination under S. 
236 Cr P C , the procedure cannot be regarded as 
a mere error, omission or irregularity such, as is 
contemplated in S. 537 (0) of that Code ; because 
the accused in entitled to an opportunity of stating 
his case both before and of ter the charge is framed 
The examination of a witness cannot be regarded 
as completed, until the last st.sge, at which the law 
authonscs Us continuance, has been passed — 24 
Cr I24(M) (OPat J. C44 and 41 C. 743 Pvclied on.) 


deposited by the accused m Court " Hut once 
hasing alloweil the witnesses to be summined a 
Magistrate cannot say, on the witnesses being 
for any reason not examined on the first date, 
that they shall not be summoned for the next 
date except on payment of their expenses by tho 
accused (22 Cr. 711 (L) ) If after the witnesses 
having been summoned, they are not in attendance 
or have not been servetl with summons, tho Magis- 
trate IS bound to resummon them and cannot re- 
fuse to do so on the ground that their esidenco 
would be superfluous or unnecessary (22 Cr. 497 
(D) or that if tbo witness is summoned he would, 
at the most, merely support tho accused in his 
et.itcment -^22 Cr. 301 (L)) 

Prosecution witnesses summoned as defence witnesses — 
Prosecution witnesses summoned as defence witness- 
es underS 257 Cr. P. C do not change their charac- 
ter. and mav be cross examined bs the accused — 
(1922) M. K 120 : I C. N. 19 : 28 0 594). 


258. (/) If in any case under-tliis Chapter in which a charge has been framed the Mapistr.ito 
Bnds the accused not guilty, he slinll record an order of 
acquittal. 

(2) }Vhere in any case under this Chapter the MayistrtUe does not proceul in ucconhnri- v ill, lie 
provisions of S. 349 or S. oG2, he shall, if hr fvds ilea</ mui 
yuiUtf, pass sentence upon him aecordniy tv lair 


Acquittal. 


Conviction 


Changes introduced. 

The amendment is on a line with that to S. 243. See Notes under that secti" 

Notes. 


Can accused be convicted on account of false defence ? — ■ 
Before an accused person can be convicted, it is | 


necevsary Ihit the Court >L 
doubt tbit tin- /fdi- 
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surri.rMKN7 to kay’b ct.ishkal rnocnnuKi: codk 


It is ftttoscthrr vrronc forar«nrt, 
(ilthou(;h it iloos not IuIiptp thi* c.i«p for th** 
prosecution, to convict the accused hecAitse he hia 
set up & [disc defence. If tiie prosecution case 


false «.n the whole, the acco-cd it rntitlfl! fi M 
seqinllal, whether Li* defenre ij true or fil«e —If 
CL N. N3S 


259. When tlio procccdinfT't lia\e liecn inatituffd upon complaiiil, onrl upon fltiy tl-iy ficd fer 

Ab=cnc, of oompfioMt. ‘•""'P'*''"'"' ’’ 

tlm offenff* ni.*!)' be lie lAufiilly fompoiinucd, cr i» 

a cognizable offence the Mnpistrntc innv, m bi^ diacrrllon, iiotuitlistniulinf: nnyiliinp bcrclnlfftire fct- 
totined, at any time before tlie cliarpe lias lieen fraineel, tlisebarpn tlie nccti«f(l. 


Changes introduced. 

The Tvordt *• or la not a cozniulic offence ’* enlarge the 
scope <if the rcction. For instance, the tdlcnee <>1 
form n under n dO^i, dOa or dfis is non co 2 oi».dl. 1 e 
nnd < innot he hw fully ccinuxiundesj. Cnsier the 
ls« n« it stood before the Aniemlment, the Msex* 
trate would bo pow criers to diseharee the accusetl, 
CMH if t]in enmphmnnt delibrrntel.v nbsente hiiii' 
self . Un<lcr tho law as now Amended, bis dxrre' 


lion it iinfettcrfil Tlie amendment proposed 
the Hill would Rite the Jlaciitrale li.scrttiM « 
sl.seh»ri;e the aeciise.J, wjen the eomrl'irsant 
absent m an* esse instituie«d upon coorlun*- * 
are inchnerl to think that thit % rnt ton Ur, asd 
think a IS snfTicient to extend the Bpr’ieati'^ 
the seeti.'n to cstet of noii-coRnirible olffccea 
{Jotf>ICo>n. lUiJ). 


Motes. 

Where the ehvge has been framed case must be decided 
on merits although complainant abscnt.->No section 
of the Cr. P. C allows a Court to pass an order of 
acquittal After a charge has been framed, except 
upon A finding, on tho merits, of not gmlty. 


UTicrt* a charge h»» been framed, it ii the ‘ij*? ^ 
Tnal Court to i.roeetsl with the tn*l in the 4b«o« 
of the eomptiinsnt, and to convict or aeqait 
the merits.— 3 U. P. (L) S9. 


S. 260. 


Motes. 

It Cases of importance ought not to be tried sammarily. 3 . 
—-An important case of a public nuisance under 
S. S90 I P. C., ought not to bo tried summarily 
specially, where the accused applies for a regular 
tnal and the judgment in tho cose, might have » 
far-reaching eficct.— 23 B. It. 084 


accused person is prejudiced by a converNon of 
the regular to the summary procedure in the midst 
of tho trial. — 24 Or. 167(C) : See 22 Cr. 145 (L). 


The record should be brief but not 
record in suminary cases should bo pnei c 
obscure, ond it is desirable thst a Mspstri 
act out in the cnluoin reser''ed for the , .a 
tho iccord, so much of tho reasons as to sst J 
accused person that tho neec’sary lOirnii ^ 
tho offence of which he is convicted bay® j 
duy considered. (21 A. 1S9) The .[.j 

state what oUence has been coromitteci a ^ 
reasons for considenng the offence pro 
mere statement that “there was a nspj 

a well between parties who nere *^tiire* 

against one another ” does not satisfy the re^ . 
ments of tho law. ((’82) A. N. 242 : 7 P. B- 


261. The Local Goyernraent may confer on any Bench of Magistrates invested vith the 
Power to invest Bench of Magistrates invested of a Magistrate of the second or third class potver to tr^ 
with less power. summarily all or any of the following offences • ^ ^ 

(o) ofiences against the Indian Penal Code, sections 277, 278, 279, 285, 280, 289, 290, 2 -> 

293. 291, 323, 334 , 330, 341, 353, 

447, and 604. 


XLV of 18G0. 
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(&) offences against Municipal Acts, and the conserTancy clauses of Police Acts which are 
punishable only with fine or with impnsonment for a term not exceeding one month 
U'lth or u'liJiout fine. 

(c) abetment of any of the foregoing offences ; 

(d) an attempt to commit any of the foregoing offences, when such attempt is an offence. 


Changes introduced. 

“ We agree to the inclusion under S. 2fil (a) of offencea I witboat fine ” which are clearly desirable.'^ — 

nnder S. 504 as proposed by the Bill We propose I {Jmnt Com- 1923) 

to add at the end of S 361 (b) the words •• with or J 


S. 262. 


Kotes. 


The procedure — accused entitled to recall prosecution 
witnesses in warrant-cases. — la summary trials 
under Chapter XXII of the Cod6 of Criminat Pro- 
ceduTo, the procedure prescribed for warrant 
cases should be followed m warrant cases and 10 


eucb a case, the accused is entitled to have process 
issoed for compelling the attendance of the pro- 
secution witnesses for cross examination 22 Cr. 

271 (C). 


S. 263. 

Notes. 

1. Magistrate cannot destroy memorandum of evi- 
dence even in non-appeatable cases. — ^Whero a 
Magistrate m the trial of summons case, records 
a memorandum containing the substance of tho 
examination of each witness, such msmomndum 
becomes part of the record of the case, and the 
Magistrate has no authority to destroy it ; the 
fact that a non.appralable sentence is passed 
upon the accused, is no j ustidcation for destroying 
the memorandum.— 43 C 230. 

2 , The record must contain sufficient materials to 
support the convicticn. — The record in a summary 


must give the reasons, though briefly, for justi^* 
ing the conviction Convictions are reviable by 
tho supenor court and the SupCnor Court will 
alwa} s insist on having materials before it, so that 
It may be in a position to saj whether the convic- 
tion 18 proper or not (3 Pat. T 499) s See 2 P. B. 
1874 : 7 P. R 1887 : 5 P. R. 1889 : fl C. 679 ; 
21 A 189 ; 18 11. 97) The particulars retiuired by 
S. 263 should be speci&ed in different columns, 
of the register and should not be lumped together 
in one column — (23 Cr. 161 (L)). where no reasons 
whatever are given in support of the conviction, 
there is no compliacce with the pror'^ens of 
2C3Cr. P. a (24 0. C 293: 16 0. G 357). 

3> Conviction based mainly on the appearance of tbc 
accused is illegal.— tyhere the Magistrate in convict- 
ing tho accused remarked as follou-a : “ Hi* appear- 
ance and speech are such that I have no d obt 
that he committed the ofienec.” JlefJ that tbis 


last sentence waa sufficient to condemn the wbole 
)udgment . A man could not be convicted on his 
appearance and manner of speech. An ngly 
stammering nervona man might be innocent while 
a good ioobing plausible man might he a scoundrel. 
—23 Cr. 161 (L) 

4 . Examination of the accused necessary even in 
summary trials — “ Neither Ss 2C3 and 264, nor 


exanunatioa of the accused simply because the 
trial IS summary. The plea of the accused under 
clause fy) of S. 263 cannot possibly take the place* 
of the examination the accused, for the former 
oaturally occurs at the initial stage of the case, 
and the latter after the termination of the prose- 
cution evidence and before the accused is cabed on 
to enter into his defence ”—/jrohi Priua'i X in 
3 Pat. T, 263. 


allows the Presidency Magistrate to supplement 


P , • ■ iiS II ■ * 

. . r ■ liw ■ 
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Provided that, where any accused person charged inlh an offence pitmshalle with death, the jury 
shall consist of not less than seven persons and tt practicable of nine persons. 

Changes introduced. 

(1) The new proviso raises the number of jurors to a i punishable mth death. The proviso has been 

minimum of seven persons and a maximum of added by the Cnrainal Law Amendment Act 

nine in cases of tnala for murder or other offences | 1923 (XU of 1023). 


275. {!) In a trial by jury before the High Court or Court of Session of a person who has been 
found under the prousions of this Cede to le an European 

.ubiS,'".d"ot'h ™ “ ’"“J””'!' »/ ■/ 

suck person before the first juror is called and accepted so 
requires, coHSisf, in the case of an European Biitish subject, of persons who are Europeans or Ameneans 
and, tn ike case of an Indian British subject, of Indians, 

(2) In any suck trial by jury of a person who has been found under the provisions of this Code to 
be an European {other than an European British subjeet)cr an American, a majcnly of the jury shall, 
if practicable and if suck European or American before the first juror u called and accepted so requires, 
consist of persons who are Europeans or Americans. 

Changes Introduced. 

(1) The extensive amendments to this section are con* 
sequential upon the amendments introduce into 
chapter XXXIII by the Cnmmal l.aw Amendment 
Act XII of 1023 The whole chapter has been 
recast upon the basis of the recommendations made 


by the Committee appointed to consider the now 
famous Itacial Distinctions Bill. The principle 
followed IS apparently that a man is entitled to be 
tried by his peer 


276 The jurors shall be chosen by lot from the persons summoned to net ns such in eucli manner - 

Juror, lob. then by 1=1 “ '’J' 

direct : 

Provided that — 

first, pending the issue under this section of rules for any Court, the practice now prevailing. 

in such Court in respect to the choosing 
Existing practice maintained : . i 

jurors shall be followed ; 

secondly, in case of a deficiency of persons summoned, the number of jurors required may, 

with the leave of the Court, be chosen 
from such other persons as may be pre- 
sent ; 

f/(irdfy, in a trial before any High Court in the town which is the wiuaJ place of tUtivg of tvth 
tnala before epecial joror*. High Cowrf — 

fa) if the accused person is charged with having committed an oficnee puniohable xvilh 
death, or 

(b) if in any other case a Judge of the High Court so directs, 

the jurors shall be chosen from the special j*ury list hereinafter prejciibed ; and 


persona not summoned when eligible ; 
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foHTthhj, in any district for winch the Local Government has declared that tLc tnsl (1 
certain offences Inay be by special jury, the jurors shall, in any case » 
which the Judge bo directs, be chosen from the special jury list presented m 
section 325. 


Changes introduced. 

By the Gubstitution of the words **iq a trial before I 
any Eish Coart in the town which ts the osual 
place of sitting of soch Uigb Court” for the term 
“ m the presidency-towns,” each provincial High I 


Courts as the High Courts of Allsbahad, Pitci, 
Lahore and Rangoon, are place 1 on «a Pjau 
footing vith the three Presidency High CooKJ. 


284. When the trial is to be held with the aid of assessors, nof hts than {l<rfe ci)d, i/ yroffifcl^- 

. . , four shall be choten, from the person summoued to act 

Assessors how chosem ^ 


t such. 


Changes introduced 


( 1 ) 


It willhe seen that the number of assessors have hem rah 


red from two to four with a miniam of three. 


Notes. 

Reasonable objection to selection of Assessors ought to 
be allowM. — There u no express provision for 
objecting to the selection of an assessor as in the 
the esse of jorora nnder S. 27B Cr. P. C. But there 
is no reason why an objection of presamedoractoal 
partiality should not m allowed, particularly when 


it is nrged at the time of the selection of the 
for. As observed by JaeLvn J- in 23 n. B. a* 


284A, {!) In a trial icith the aid of asses$ors of a person icho has heen found under the proti«icMCf 
this Code to he au ^i»ropffl« or Indian Sritish tuljedf */ 
E«,op,a„ or Indian Bnlh}. tnllntt acnai, cr, tfJ« 
there are seieral £uroyieon British subjects accused or 
Indian British subjects accused, all of them jointly, before the first assessor is chosen so require, all the asuese^^ 
shall, in the case of European British subjects, he persons uho are ifuropeons or Americans or, m ihe casee'l 
Iniiuii British subjects, be Indians. 


{2) In n trial icith the aid of assessors of a persons icho has been found-under the peoxisiCfH 


this Code to be an European {other than an European British subject) or on .^frnerifCH, all the 
if practicable and if such European or American before the first assessor is chosen so rejiiifr-*. 
tcho are Europeans or Americans. 


Changes introduced. 

J»ew8. 234A isconseqaential upon the extensive amend* I 
ments earned oat m Chapter XXXIII infra (Pro* 
cedaro relating to trial of European Sntish Sub* | 


j'ects). Tho principle that a man should h* h* 
by hia peer is apparently followed. 


285A. In any case m xchich an European or American is accused jointly icith a jKTSon not ' 

Ti^-,t f . T j ^ . European or American, or an Indian British 

Inal of European Of Indian British subiectw . r.,J,nn O' 

Europcaaor Ameneanjointlyaccuscdwithother* <*cc«jerf tctlh a person not hemy an iriai 

such European, Indian British subject or 
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roHiNiiVM/ for (rial before (i Court of S^esston^ ht anil such other pemon f»toy U tried toijelher, hut if he 
icqtiirei to h’ tried in accordance inth the pronsions of S. 27o or S. 'dSJA and is so tried, and the other 
jierson flccn«“(i requires to he tried $e}iarateli/, such other jierson shall }>e tried separutehj i» nccordunee tri/h 
the provisions of this chapter. 

Changes introduced. 

Sm the ICote under 5 2S4 A iSuj>rrt. 


S. 287. 

No tes. 

Statement ot the prisoner before committing Magistrate I 
admitting previous eonviction.—Wlicn' the state- 
dent of the aectiseii as reconled by the committing 
^lagistrate, containeil an admission as to their 
preiioiis eoniiction and the Session’s Jiidc*' allow, 
cil the snme to bo revil out to the asseviots at the 
close ot tbe prosecution c\ ulonco-^ArM, that the 
portion reUtmjf to the previous cons ietum cmiUl be 



ior not perniitting the previeiis coitvicuon to be 


proveit nr even to be made known dunng tho trial 1 
of the accused for the mam offence is that the fact ] 
ottheprcMoiMconiiL-iion ma)<-prejiidice the accused 
b) enaling an adicrsc opinion In the niiml of tho 
Judge. Jury or the asscinmi Upon tlili principle 
the reading of the charge, the provintts statement 


The Icarnod Jiidi!o hiimg contraieiieii the afore* 
said principle, the t mil was held to bo vitlatwl —5 
I’at. J. "W. 


288. Tlio e\*idenco of a witnesis duhj recorded in the presence of the «rru<r(f under C/in^>frr XVlll 
mny. in tlio sliscrclion of t}ie preauling Juilge, if surli 
*dmis. witness u jirtMlucod end exaniijictl, W treoled as cvitlciico 
in the case for all ;i*if;>oses .sdfyrrf fo the proi isionr of the 

Indian Evidence .let, 1S72. 

Changes introduced. 

Thewonls •• duly reconled in the preseneo of lheaceu«e<l I Magistrate ean only be treate.! as evidenee for all 

under Ch'WIII" have been substituteil fori nurj*oses *■ subject tu the proiisions of the Indian 

■’ ■’ •' I rividenre Act ” •• We cnn«idered the suggest inn 


nidiis piofioscu iu V. •uj (’mil a luuMMiat-sv 
improvement, but we would lay down thst the 
cvidcaco of a witness before tbe Committing 


Notesi 

f. Statements admitted under S. sSS are •• substajitrrt . 
evidence ’'—Statements ravde to tho Committing ' 
Mapttrate are not admissible merely for the limited j 
puriHWe of ctintradicting a witne«*es in the Court 
of Seg-non as as under S. 1 W Kndenee .let. S. 2'*S I 
Cr. I\ c. goes further and msVes surh statemrnta | 
“CTiJrace in the case” i e.. substantive evidence 1 


Oom. 192J). 


of tbe facts therein deposed. (See 2S A. C^3 i24 5L 
4Uh Hut before such evidence is sulvtitated 
under h 2'$$ Cr. I’ C. it is neiessarv that there 
ahonld be some reason «by it should Le preferred. 
Tbst »s a matter vi j-rudeaer and ne>r ot la^. (jy 
C. — 10 W. 97. 

2 . Attention of witness concerned must be drawn to 
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the passages in question. — It is now eetUed Uw that 
statements should not be put in under S 288 Cr. 
P. C. without the attention of the witness being 
drawn to the portion of the statement which it is 
desired to use — 3 Pat T 308 
Statements made before Monegar. — Statement of 
prosecution witness made and signed before the 
mojiffl'ar cannot be used as substantire evidence 
of this witnesses against the accused, as it is not a 
statement recorded on oath in the presence of the 
accused by a Magistrate empowered to take down 
evidence. The only use of such a statement would 


be to corroborate or contradict statements made 
on oath at the tnal under S. 155 of the Evidence 
Act.— 12 M. J. 278 (26 M. 191 Fd.). 

Statement should not be admitted without cross* 
examination by defence. — The Sessions Court has 
absolute discretion to allow the statement of witness 
made before the Committing Magistrate to he 
transferred to its own record under S 288 Cr. P. C., 
but It should not allow the statement to be read 
out to the witness before the defence has had an 
opportunity of cross-cxaraiiung him. — 3 L- HI 


S. 289. 

Notes. 

1. Duty of Judge, when he is of opinion that there is 
no evidence against the accused. — Under S. 289 (2), 

It is not sufficient for the Judge, merely to any to 
the Jury that tho evidence is weak or has very 
little weight or it docs not amount to anstbmg If 
It is his intention to invite the Jury to ’acquit, it 
18 his duty to go further and aay that there u no 
evidence against the accused and to direct the 
Jury to return a verdict of not guilty. — 32 C. J. 
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(Note — In this ease, the Jury on account of misdirection 
actually convicted the accused). 

2. Examination of the accused at the Sessions Trial 
compulsory. — Tho wonli "if any” are used in 
S 289 of the Code, and in spite of these words the 
relaxation of the rulo contained m S. 342 is not 
allowed in tnali by Sessions Courts.— (9 B R 356 : 

0 B. R. 730 : 17 B. R. 892 : (’03) A N 1 : 9 M. 224 
(85) 2 Weir 403s 19C. N- 1043 : (l9n)3U B. 18* 

11 Bur T. 134 s Sco also 41 C. 743 s Cr. Bel Ko 17 
of 1919 (Pat.) - 10 13. R. 201) 

3. (Note — This point has been elaborately discussed 
bj Jtiala Prasad J. m the case of Baghti Bhvmij 
5 Pat. J. 430 . S 289 in itself does not make, 
any provision for the evaminalvon of the accused 
person. Its object is to simply lay down the 
stage at which •• the accused ehall be asked whether 
he means to adduce evidence'' namely, after the 
examination of the sntnesscs for the prosecution 
and the examination, if any of the accused person 
which the Court in its discretion may hold under 
tho first part of S. 342. This is with a view to 
enable the Court to apply the procedure laid down 


in subsequent clauses (2) (3) and (4) of S. 289, 
depending upon the answer of the accused that he 
does or docs not mean to adduce evidence 'Tic 
calling upon the accused to state “whether he 
means to adduce evidence ” is different from and 
happens to be much earlier m point of tune end 
stage than the calling upon Mm “ to enter on his 
defence ” The latter stage arises only uadec 
clause (4) when the Court considers that there is 


mined the accused pmon several times or wt 
examined him at all under the first part of 5. 342 
The examination if any, referred to in clause (I) 
of S. 280 is under this part of the S. 342, and it 
does not relieve the court from its duty of exaaun- 
Ing the accused, before he is called upon to eater 
upon bis defence as defined in S. 200.'’) 

Further Note — The opinion of /oclwa and AiniUi 
JJ in 15 W. R 10 to the contrary was gi«“ 
under the Codes of 1801 and 1860. The com- 
perativefy recent case of A’^udiram Bose 9 C J- 
which also takes a directly opposise view, 
regarded as of doubtful authority in view of the 
observations of Sir LawTence Jenkins a J 1“// 
a N. 023 and of Beacheroft J in 19 C. N 1043- 
The law as enunciated by Jicala Prasad J le “O" 
the settled law . See the vtry recent case of Gantja- 
dftar Gaaln decided on Match 14, 1921, by 
and Ohose JJ m 25 C. N. 609. 


Prosecutor’s nght of reply. 292. The prosecutor shall be euUtled to rephj— 

(а) 1/ the accused or any of the accused adduces’any oral evidence ; or 

(б) u'Uh Ike j)crmisston of the Court, on a point of laic , or 



Vrmhlnl thal. i,i the case referred to in clause (c) the reply shall, unless the Court othenciSe permiu, U 
rcstrirlc'l to coiiviieiil on Ike docuniciil so produced. 
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Changes introduced. 

The awnilmenf? Jmre settM t)ic point Ih/tt on nceuvnl 
person docs not lose his ncht of reply bj- 
(1) proving ft previous glatement of a prosecution 
witness for the purpose of contradicting him dur- 
ing his cross examination, under S. 2SS , 
or (2) by proving anv ilocument which h.ss already been 
placed on the record b\ the prosecution This 
change i« in accordince with the views expressed 
bv Nfinderj.on C J in 41 C. 42G, Otidl J in 31 C 
lOoO and JJcaniaii ./ in 11 I) R. 177. 


Rulings rendered obsoJete — i L. If 5 ; Kat 038 
Wo has o provided that when the accused adduces 
oral csidence the prosecution shall have a right of 
reply, but when the accused produces documentary 
evidence only, which is proved by the prosecution 
witnesses only or which does not require proof, 
then tlio prosecution shall sum up and the defence 
■hall have the right of reply (Joint Com. 1922). 


Notes. 

The ruling m 1 S 91=8 Cr. 213 to the effect that 1 
the filing of the deposition of a prosecution 'nt 1 
■ nesses recently given by him on behalf of the 
prosecution in another connected case is not ' 

S. 297-298. 

Notes. 

1 . Inadmssible confession shouM not be put to the 
Jury. — Where the confession made bj the aecuseil 
was made under inducement and was therefore 
inadmissible in evidence, it was fitlj, that the 
Judge misdirected the Jury in placing it before 
them —43 I) lOSO 

2 . How to charge the Jury with regard to the evidence. 

— To take the witnesses one by one m the order of 
their examination and to place their disconnected 
statements before the Jury is not. in general, very 
helpful More assistance will be derived by the 
Jurj from a careful collocation of the evidence as 
it bears on the several allegations of the respective 
parties.— 25 C. N 623 

3- Abstruse paints of law should not be put before the 
Jury. — To read the Jury, the exposition of the law 
of England re the use of military force to be found ' 
in paragraphs 100 to 10? of the 2nd Kdit'on of 
^lajne's commentaries, could only serve to confuse 
the Jury and to distract their attention from the 

. facts with which they have to deal — 25 C, X, 633 

4- Where there is no proper charge to the Jury. — • 

In a Jury trial the record of the heads of thecharge 
to the Jury began thus — “ Slatters of law laid 
down for the guidance of the Jury, the definition 
of hurt and grievous hurt and the applicability of 

sections concerning nght of private defence. 

Then followed a statement of the ease for the pro- 
secution and of the case for the defence The 
charge then concluded : “ You will have to con 
»ider whether the absurdities, contradictons and 


5- OtnissiiJn to warn Jury with regard to inadmissible 
Evidence.— (1) Where a statement in the nature of 
* Confession made to the Police by the accused wa# 


adducing evidenco within the me.aning of S. 292 
Cr P. C , has been confirmed by the amendments 
made by the Act of 1023. * ’ 


deposed to by the Police wtness and brought on 
the record, but the Judge remarked in the margin 
of the evidenco that this portion will not bo placed 


by the Judgo to refer to it In the actual charge to 
the Jury'. The statement was inadmissible and 
the omission of the Judge to point out its inad* 
luissibitity 111 his charge was a misdirection in law 
which vitiated the trial. — 3 Pat. T. 101 : 3 Pat. 
T. 62 

6. (2) Where a statement to the Police which was no . 
the first information was proved cs uch. and was 
allowed to go as such to the Jury, and the Judge 
did not tell the^Jury that it was not o/idenoo at 
all, and that except in so far as its contents may 
have been brought out in esndence for purposes 
of corroboration or contradiction, they should 
discard its entirely from their minds, field, that 
there was misdirection which necessitated a re- 
tnak— 23 Cr. 406 (Pat.). 

Mere reference to pleader’s arguments not suffici-. 
ent. — In dealing with the statement the discre- 


au\ai><-vu nil me uiiiijic. ji luviv icicicuce lu 
the argu ments of the pleaders is msulEaent. — 34 
C- J. 512 

8. OiTussian to point out that the murdered man was 
suffering from disease. — ^The fact that the decease<l 
was suffering from ft disease which accelerated his 
death and also the fact that the injunes described 
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in the medical evidence are m themselves not 
apparently eoliicient to cause immediate death 
should have been pointed out to the juiy. By 
omitting to do so, the Judge misdirected the jury 
and that nusdirection has in effect caused a 
carriage of justice.— 34 C. J. C15. 

9. Warning the Jury against attaching too much im- 
portance to small discrepancies — “ I am ol opinion 
that in giving the warning to the Jury not to dis* 
beheve a mass of othermse consistent evidence, 
because in one or two minor and immaterial points 
the witness made diSerent statements, the Judge 
Judge used a wise discretion.”— /iTewip J tn 
Q. V Bualet Khan, 1 AV. R. 17. 

10. (Note — ^AVhcre the Judge in his charge said “ If 
you are satisfied that there was no object m prov. 


in which the' minor diaerepancies should' be looked 
into.— 1 Pat. T. 703. 


be but one charge both on the facta and on the 


noting the discrepancies and pointing out generally 
the w ay in which it either larourabty or unfavour, 
obly adeets the pnsoner. It is irregular to com- 
ment merely on certain portion of the cadence, 
and to omit to point out what discrepanies and 
improbabilities are to bo found in the evidence. — 
(2 AA'eir 384). It is not however necessary to go 
into the minutest details (40 C> 367) A Judge 
presiding at a tnal by Jury must always be careful 
that be does not usurp the lunct.ons of the advo* 
cate, and that the evidence in the case is presented 
to the Jury in aa dispassionate and impartial a 

manner as is expected of the presiding officer. 

25 C. N. 682 

X2. Misdirection on law vitiates the trial. — IVTiero the 
Judge ponted out to the Jury that there was no 
evidence that the appellants caused gnevous hurt 
and yet directed them that they might convict 


the ai 
hurt 
there 

the actual person or persons ivuu ai lue nine >. 
committing robbery or dacojty, might cause gner 
ous hurt to any person or might attempt to cans 
death or gnevous hurt.— 22 M. J. 186. 

13. The Judge and not the Jury is to decide whethe 
confession is voluntary. — ^The question wbethe 
a confession was voluntarily made or not, has to bi 
decided by the Judge himself for the purpose 0 
admitting it in or excluding it from the endenci 
in the case, lie ought not, in any circumstscees. 
to throw on the Jury the duty of saying whethei 
a confession was voluntarily made or not If tbi 
Judge finds that it was voluntarily made and was 
not caused by any threat or inducement, he msj 
admit m evidence. Once it is so admitted, it is 
for the Jury to say whether it is true or not — 
11 B. R. 332. 

14. Duty of Judge with regard to evidence of accorn- 
plice.— In the leading case of Elaht Buz B ^ 
(Sup ) 459=5 W. R. 80, Sir Barnes Peacock C J- 
laid down the rule that the evidence of accompheet 
should not be left to the Jury without pomtuJg 
out to them the danger of trustmg to such evidence, 
when It )s not corroborated by other endence. 
The omission to do so is an error of Jaw, and a 
good ground for setting aside the conviction, when 
the Appellate Court thinks that the 

been prejudiced by such omission. It is the duty 
of a Judge to caution a Jury not to 
approver's evidence unless it is corroborated ; en 
It IS a misdirection not to do so. (See Kano, 
AV. R. 44 : Kkotub, C AV. B. 17 . Arumuga, 18 
196 : O'Hara 17 C. C42 s Bam bin -Baioji, Cr. « 
24 of 1896 : Dhondi, Rat. 8»8. Imam. 3 B ^ W 
Id the case of ,VoKa6 Jan 8 AV. B I®' 
omission 01 the Judge to advise the Jury not 
convict upon the uncorroborated testimony of * 
approver, was held to amount to nusdu«®“‘® 

'* The Judge should tell the Jury not 
is unusual to convict on the uncorrobora 
evidence of an accompheo but also that it 
and contrary to practice to do so (6 B. B ® J‘ 
In a tnal by Jury the Sessions Judge shouio at 
not only that the evidence of an ^®®®'^P 
requires corroboration, but that the corroborati 
should relate to the identity of each accuse 
Dhondt Rat 84S. 


305. (I) AAThcn in a case tried before the Court of Session the Judge does not think it neccisaiJ 
Verdict in Court of Session. express disagreement with the verdict of the juror® 

or of a majority of the jurors, he shall give judgnirot 
' accordingly, 

• {2) If the accused is acquittcd.'thc Judge shall record judgment of acquittal. If the accused 

ts \)nvictcd, tlie Judge shall iinfm he proceeda in accordance with the provisions of S. 562 pass sentcu®® 
on him accordance to law. 
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Changes introduced. 

The addition of the vords“ unless he procM^s in ftccortl- i that section is no longer confined to Magistrates 

anco with the provisona of S 5C2,” is necessary I but extends also to Sessions Judges as appellate 

in view of the much enlargetl scope of S. 562, | courts and the Iligli Court, 

as re-enseted . The exercise of the powers under 


307. {!) If in any .such case the .TikIro disagrcca with the verdict of the jurors, or of a majority of 
the jurors, on all or any of the charges on which anij 
iSf"' «ccMtd person Ims been tried, and is clearly of opinion 

that it is necessary for the ends of justice to submit the 
case tn rcsptc* of i-ieh nceiMcJ person to the lligli Court, he shall submit the case accordingly, Tecording 
the grounds of lus opinion, and, when the \erdict is one of acquittal, stating the offence which he consi- 
ders to have been committed on-l in a»e/i case, tf the accused « furtker charged under the provisions of 
Jfcfion 310, sk‘i'1 procsed to try him on such charge as tf such verdict had been one of conviction. 

(2) Whenever the Judge submits a case under this section, he shall not record judgment of 
tcquittal OP of conviction on any of the charges on which smcA accused has been tried, but he may 
either remand sucA accujed to custody or adroit him to bail. 

(3) In dealing with the case so submitted the High Court may exercise any of the powers which 
it may exercise on an appeal, and subject thereto it shall, after consideting the evidence and after giving 
due weight to the opinions of the Sessions Judge and the Jury, acquit or cons-ict «ucA accused of any 
offence of which the jury could have convicted him upon the charge framed and placed before it ; and, 
if it convicts him, may pass such sentence as might have been passed by the Court of Session. 

Changes introduced. 

(1) The words “ any accused person ” have been sub- 
stituted for the words " the accused.” 

(2) The Words " and in such case • one of conviction ” 

were added by the first Select Committee {of 1910) 
for the following reasons: •• Wo think however, 
that a further amendment is required in S. 307, 
to provide for the case of a person who is also 
charged with a previoua conviction under 8 210 


Notes, 

l. Duty of the referring Judge to record the opinions 
of the Jury -—On a reference under S 307 of 
the Code of Cnininal Procedure, this Court has to 
pass its order acquitting or convicting the accused 
efter considenng the entire evidence and after 
P'mg due weight to the opinion of the Sessions 
Judge and Jurj-.” It was pointed out by 3Ir. 
Justice Danes in the case of Emperor r. ChtJIan, 
(29 M 01) that the Legislature, in directing that 
this Court should duly weigh the opinions of the 
Jury gives an implied authority for the taking of 
wch opinions. And the Sessions Judge would have 
done well, before referring the ca«o to the High 
^urt, to have recorded the opinions of the Jury. 

>\ e also agree with the judgment of Sir Sobramania 
Ayyar, officialine Chief Justice and Mr. Justice 



propose therefore to insert at the end of S. 307(1) 
a provision for the tnal of the further charge under 
S. 310. 
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(6) In the case of a trial held icith the aid of assessors, the Court may, in its discretion, proceed 
or refrain from proceeding mth the trial of the accused on the chargelf the previous conviction. 


Changes introduced. 

(1) The section has been redrafted with a view to bnng 
out more clearlj that no reference tj previous 
conviction is to be made in any shape or form, 
before the prisoner has either been convicted or 
declared guilty bv the Jury. The teilralt in- 
corporates in a suecint form the liicta in a long 
senes of decisions (cited in S 310(2 3)) 


(S) A discretion is given to the Sessions Judgo in cases 
tried with the ai 1 of assessors to refuse to proceed 
under S. 310 . (This overrules Cr II. 17 of 23.6 
•95-310 (1C)). 


Notes. 

Principle of this section ought to be observed by j and (c) indicate in general terms the preciseness 

Magistrate — Though this section docs not in terms 1 with which charges relating to previous convictions 

apply to tnals before Slagistrates still clauses (6) I should be tned.— 11 Bur. R. 33. 


312 The High Court may prescribe the number of persons tchosc names shall he entered at any one 
Number of special jurors tune tn the special jurors list : 

Provided that no definite number of Europeans or of Americans or of Indians shall be so prescriUd. 


Changes introduced. 

Tbs change doesaway with the limit fused in the former I be put on tbc special list. 

Code^i: 4C0. Any numbers of jurors can now \ 


815 

• Number 
«y*tow ns. 


{/) Out o{ the persons named in the revised lists aforesaid, there shall he suirmoned for 
each session in the toicn nhich is the usual place of silting 
of jurors to be summoned in prcsiden- High Court as many of those uho are liable to sene 

on special or common juries respeclnely as the Chrl of the 


Crown considers necessary. 

(2) No person shall he summoned mote than once in six montl s unless the numler cannot 
he made up without him. 

[3) If,durmgthecontinuanceo{anyscssions,itappcar8thatthciiumherofpcrson3SOBummon- 

cd is not sufficient, such numler as may Ic necessary 
npplementary summons. persons liable to serve as aforesaid shall be 


Summoned for such sessions. 


Changes introduced. 

(1) The proviMona of this section are now estcmlcd to 
High Courts outside the three Presidency towns 

(2) The Clerk of the Crown may now summon as many 
as he considers necessary, i.e., at his discretion. 


inoro or le.*s than the 27 special jurors and fit 
common jurors formerly permitted by law. This 
is a aalutarv change and obviates unnecessary 
harassment to the public. 


318 Whenever n H.gh Court Im, given notice «I its intention to hoW ritt.rg st ony pl.ee out.ije 
tlio fetm ifAifA 1» fl'f ^ f ‘"f 

jurors outside the prosUeney excicUo of it^ oripinal criminal jurisdirtion. tl c Court 

*■ Session at sach place shall, subject to any three ‘ 
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^vhich may be given by the High Court, summon a sufficient number of Jurors from its ovh L"st, in tie 
manner hereinafter prescribed for summoning jurors to the Court of Session. 

Changes introduced. 

Tbe provisions of S 31G are noir extended High Courts outside the Presidencj-toiv .s- 

326 (J) The Sessions Judge shall ordinarily, seven days at least before the day winch le may 

from time to time fix for holding the sessions, send a letter 

Distnct Magistrate to summon jurors and ^ j, District Sfan-istrlte requesting a him to srnuEon 
assessors. ® ^ . 

as many persons named in the said re%nsed list or tie 

said special list as seem to the Sessions Judge to be needed for trials by jury and trials with He a'd of 
assessors at tbe said sessions, the number to be summoned not being less than double thentmtcriequlied 
for any such trial, and xnchiding, where any accused person is an European or an Amertcan, as niaiaj 
.Europeans or .Americans as may be required for the purpose of choosing jurors or assessors for (he IriaL 
{2} The names of the persons to be summoned shall be drawn by lot in open Court, excluding 
those who have served within six months unless the number cannot be made up without them*, and 
the names so drawn shall be specified in tbe said letter. 

(d) irAere the accused requires and is entitled to be tried the tinder provisions of S. 273, there 
sh'ill be chosen by lot, in the manner prescribed by or under S. 270, from the tchole number of persons return- 

ei thejurorswhoare to constitutethejuryuntilajurycontaimngtheproper number of Europeans or Europtans 

and Americans or of Indians, as the case may, be, has been obtained : 

Provided that, in any case tn uhich the proper number of Europeans or Atnertcarts cannot other- 
wise bj ob'ained, the Court may, m its rfiscretion/or the purpose of constituting the jury, any pnen 

exclui^i from the list on the ground of his bsing exempted under S. S20. 

Where, under the proviso to sub-sec (3), the Couit proposes to summon as a juror any prten 
in //is Majesty’s Army, the provisions of S. 317 shall apply in liiHe manner as they apply fet the pvtpess 
of the summoning of military jurors for a trial under S. 31G. 

Changed introduced. 

The changes are consequential upon the traDsformation f 
made of the provisions relating tn the trial of I 
European British and Amencan snbjects. (See I 

S. 333. 

Notes. 

Acquittal without frarmng a charge. — An acquittal with- cate General withdraws from the ca'C and vhef® 

out a charge against an accused is jnstficd (1) the Court considers it proper, even thoujsh a eh^ 

in Bommons-cascs by the operation of S. 2*S Cr. has not been framed, to acquit the accused, 

P. C, (2) under S. 345, sihen there has been a last is a rare contingency.— 24 Cr. 120 ; 

composition, and (3) under S. 333, when tbe Adro- 

S. 336. [Repealed] 


the new chapter XXXHI infra). Ff® 
changes.— See 83. 274, 275, 234A and 2S.5A awp™ 


Note — Repealed by Act XII nf 1921. 


Notes. 
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337. (1) In the case of any offence triable erclusitely hy the Iltyh Court or Court of Sesstorx, or any 
Tmd.t 6! pardon to Mcompl.ee. im^nsoMiiCTI uhleh ,na,j eilinil lo 

ten years, or any offence jnimshahle under S. 211 of the 
Indian Penal Code u-ith imprisonment ithtch may extend to seieit years, or any offence under any of the 
following scciions 216A,309, 401, 435 and 4T7A, the Dislnct Magistrate, a Presidency Magistrate, a Sul- 
dtvisional Magistrate or any Magistrate of the frst class may, at any stage of the investigation or inquiry 
tHfo, or the trial of the offence, icith a v»e«' to obtaining the evidence of any person supposed to have been 
directly or indirectly concerned in or privy to the offence, tender a pardon to such person on condition of his 
making a full and true disclosure of the whole of thecireumstanees icitkin this knouledge relative to the offence 
and to every other person concerned, whether as principal or abettor, tn the commission thereof : 

Provided that, where the offence t» under inquiry or trial, »o Magistrate of the first class other than 
the District Magistrate shall exercise the poiccr hereby conferred unless he is the Magistrate making the inquiry 
or holding the trial, and, where the offence is under iniestigation, no such Magistrate shall exercise the said 
power unlesa Ac ts a Magistrate having jurisdiction tn a place tihere the offence might be inquired into or tried 
and (Ac aanc!«ort of the District Magistrate has been obtained to the exercise thereof. 

(lA) Every Magistrate who tenders a pardon under sub-sec (J) shall record his rea«o»a/or so do- 
ani shall, om application made by the accused, furnish him uith a copy of such record ; 

Provided that the accused shall pay for the same unless the Magistrate far seme special reason 
thinks fit to furnish it free of cost ; 

(2) Every person accepting a tender under tlus ecction sLall Lc examined as a tntness in the 
tfie Court of the Magistrate taking cognizance of the offence and tn the subsequent trial, xf any. 

(2A) In every case where a person has accepted a tender of pardon and has been examined under 
t^h-sec. (2), the Magistrate before whom the proceedings are pending shall, if he is satisfied that there are rea- 

finable groundsfor believing that the accused IS guiltg of an offence, commit Aim /or trial to the Court of 

Session or High Court, as the case may be. 

(3) Such person, unless he is already on bail ehall be detained in custody until the teiminntion 
the trial. 

Changed introduced. 

(1) The provisions of the section have now been ex- 
tended to offences punishable with impnsonmcnt 
which may extend to ten years or any offence under 
eny of the following sections of the I P. Code,-— 

«x.— S3. 211, 216A, 369, 401, 433 and 477A. 

^ings rendered obsolete. See S. 337—339 (3) . (3A) ; 

(35). 

^®^-”““After considerable discussion of the provisions 
oI S 337 and examination of the large body of 
opinions on this clause, w c have unammousfy come 
to the following decisions : 

(o) instead oi including all offences punishable with 
imprisonment for a term which may extend to 
seven jears (as recommended by the Selict^Com- 
nuttee lOlC), we have made the limit teiijTeara 
and have added as special ca«es, sections 2I1.SIGA, 

“69, 401, 435 and 477A of the Indian Pena Code. 


(2) The Magistrates who shou d be allowed to tender 
a pardon should, in^our'opinion, be^Magistrates 


and overrules 5 A. J- 991 

** The power to tende a pardon should be exercise, 
able during the investigatiott as well as alter Magis* 
tenal enfiuiry has begun ".—S’*/. Com. 1922. 
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11)0 \\ords “ other than a Presidencr Masisfrate ** 
We see no reason why Presidency Magistrates 
should not reconl the reasons for tendering a 
pardon. (■S’ef Com. 1022). 

5) For the srords “ the case ” m sub see (2) the words 
“ the Court of the Magistrate taking cognizance 
of the offence and in the subsequent trial if any *’ 
have been substituted “ We do not agree snth 
the committee of 1910 that it shon'd not be neee.s- 
saty toproduce, as a witness in the Sessions Court, 
an accused person who has accepted a pardon 
S(f. Com 1922. (The amendment adopts the 
decision noted m 337 (1)) and renders the following 
rulings obsolete : 

(6) The new sub sec. (2A) has been introduced for the 
following reasons . " We think all eases in which 


there is an approver should be eommitted for trul, 
and we have deleted the provision wh'ch enabled 
eases to be transferred to S. 30 Magistrates.”— 
Stl. Com 1922 (This adopts the new m 10 C 
847). 

(7) As to sub sec. (4) which ha« been omit ted altogether, 
the following reasons were given by the Joint 
Committee : •' Wc have deleted the words “ other 
than a Presidency Jfagistrate.” M e see no rea'ons 
why Presidency Jlagistrates should not record 
theif reasons for tendering a pardon” The 
provision as to record of reasons has been made in 
sub sec. (lA). All cases haring been made tnatle 
onlr by the Court of Session and the High Court, 
the words " he shall not try the case himseU 
appearing in sub sec. (4j are unnecessary. 


Notes. 

1. Application of the section. — S. 337 of the Criminal 
Procedure Code apphes where there is a bonnfiJt 
cnquirv into what it is behoved at the time, may < 
prove to be an oUence triable by tbe Court of 
he"ion — 22 Cr. 076 (L) 

(Note — If the subsequent proceedings show that the 
offence was of n less serious nature, the section 
BtiU apphe«. if a case under the le««er section 
matenalises and there is a committal to the 
Sessions.— ‘i6i<f) 

2. Keeping faith with approvers.— In making a full 6. 
and true disclosure, an approver may often dis. 

close facts against himself, which may from the 
basis of lus prosecution on a charge different from 
the one under enquiry. In such a case, if the 
statement proceeds from him under the impression 
that ** he had delivered himself from the conse* 
quences of the disclosure ” by obtaioing a pardon, 
and if the statement is inseparable from a full 
and true narrative of the enrae which he is bound 
under the law to make, it would be illeg.al and 
wholly unfair to prosecute him for the offence so 7. 
di$clo<ed (Sec Eu«»ell on f^mes 4fh Kd Vol HI 
p. 597). As Straight J. has remarked in 11 A. 

79 {'S6) ! " though approvers may be infamous 
person*, they are nevertheless entitled to have 
faith kept with them bv the Courts.” — See 19 A. 

J. 717. 

3. Pardon may be tendered even after framing a charge. 

— There is nothing m S 337 Cr. P. C. wluch prevents 
a pardon being tendered during the bcanng of the 
ease to one ol the persons being tried even after 
a charge has been framed against him —22 Cr. 

255 (L). 

4. If the prosecution do not desire to proceed against 
the principal offender the accused may be discharged. 

—If the prosecution do not desire to proceed 
lurther with the case against the principal offender, 
the Magistrate has power to discharge the approver 
from cu'todi . Sub see (3) of S, 3.37 Cr. T. C. 
implies that there is a tnsl in progress and its 
object IS to secure the evidence of the approver 
for such tnaL If there is no such trial, and no 


likelihood of such a trial, then ce«mn/e relione I'x 
ip*a fesiat .- — IG B. 120 

Admissibility of retracted statement of approver.— 
A retracted statement of an approver is 


ment cannot be rebed ou against the pnmner 
See 10 M 295 1 15 M. 332 : 21 A. 175; 12X.B.3v^ 
Pardon tendered at a time when there b 00 
Is not valid. — A pardon tendered imdcr S. 337 W| 
r. Ck at a time when no enquiry is bejig condnetea 
into the case, is not a vahd pardon and a statemen 
made by the person to whom such pardon is tender- 
ed IS not admissible in evidence, and cannot foro 
the basis of an alternative charge for perjury.— ■ 
4C B. Cl 


I. Evidence of Accomplices. 

Can evidence of an accomplice st^dmg by its^ 
suffice for a conviction ? — Under S 133 Act 1 rt 
1872 (Evidence Act) an oeconiphee is a competen 
witness against an accused person But this geuera 
rule of law is considerablv modified by the well* 
known illustration (6) to 6. 114 of the Act which 
says that the evidence of an accomplice u im 
unworthy of behef unless corroborated in msteni 
particulars. It is however recognised that taw 
IS a rule of general and usu.il practice, the 
tion of which is for the discretion of the Judge p 
whom the case is tneil, and not an inftesible m 
ofUu. As S. 114 enacts a rule of presumption 
and read with S. 4 of the .Act, it indicates that » 
is not A hard and fast presumption, inc.ipable 
rebuttal a prttumplw jurii tl de jure. {t-. 
Shrirnrai —(1903) 7 B. K 9f9) But it « ‘'“'r 
where there are special grounds appheaWe 
a particular case for rebutting this presufflptio 
that a conviction can be sustained on the nn- 
corroborated evidence of an accomplice ' 

(1903) U.B. (Ev.) 1 : (07) 9 Cr. 300 (363). hcc. 
4 JI. II. (Ari,5) - : W. R. II ; 10 W. R- O « 
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W. r- 45 : 2 Sbosf 13 r**rt.V •• Tkf t 

U» »s ripTTs««^ ia Ill ilL (f) aal 133 of t^o 
Evidfnc^ Aft is ia do rr*poct dif.'frent fa^'n llio 
liT of FazUad, Fat Kaartv trp-THlocr^ * ra1«* of 
pnrtjcf— n'a — that a coaTiction b»«f»l on tFo 
aafcrroFoiatcd testinoav of an aoroiapl fo i« not 
iDfcil, that it i« not nnlawfoL Fat frprri«if«* 
t«ck« ns that it is not <iaff to rflv npon the eri- 
dnjce of an aeoompljfe nnle^it 5« oomiborateJ, 
and hence it IS the practice of the Jnd^rs, both in 
Esrlaod and in India, when *;1t'nff alone, to imanl i 
their minds carefullr azain«t actiriff opon •uch j 
endence -when nneorroborated ; and when trjjni; I 
a case with a jurr to warn it l^al ncA a mtr*t m 
ttaj3/« •’ see (1S55) Q. r. ImdaJ. S A. 120 : (1SS4) ' 
Q. T. KaUu, 7 A. ICO. ( (1^55) Q t. Pan Sarnn^ I 
8 A. 30C). As has been pointed oat in the ea*e 
of .Ifeaon, 1 M. J. 397 that althoach a 

eonTictioa based on the uneorroborateil testimony 
of an accomphee la lejral, haring regard to human 
conduct, it onght not to be behered nnless corro- i 
berated as to some matenai facts which go to prore 
that the prisoner was connected with the crime 
charged. “ The evidence of the accomplice re- 
quires to be accepted with a great deal of caution 
and aemtinv, because among other things, ho is 
ILely to swear fahely m order to shift the guilt 
from himself" (7 B R. 0C9). The Uw may be 
aummed up in the words of C. J- and SlrafjJW 
J as follows ; “ .As a general rule, it would bo 
most unsafe to connet an accused person on the 
tmeorrohorated endence of an accomplice But 
such evidence must Lke the endence of any other 
witnnscs, be considered and weighed by the Judge, 
who in doing so, should not overlook the po«ition 
in which the accomplice at the time of ginng Ins 
evidence may stand, and the motives which he 
may have lor stating what is false If the Judge 
after making due allownnce for those considers 
tions and the probabilitiea of the story comes to 
the conclusion that the evidence of the accomplice 
although uncorroborated is true, it is lus dutv to 
act upon the strength of his connction ” ( (18S7) 
Oohardhan, 9 A 528 • see (1878) Rtg r Ram 
Somi^radayachi.lM 394 CoJui 5 W R Uh 


•7BU. 909 (04) 0 FR 481 . Rat 844 /Jirurnlo 
0 W. R 18 9 \V 28 : Lurhmtt 19 W R 43 • 20 

" R 19 • 24 W R 55 23 C 361 2 C N M 10 
C N 002 1 M 163 9 M. T. 406 9 51 T 501 

19P. R 1911 lOr. \V 1912 20 r R 1880(.lr"'r 
^^*oA)(alsocarli cases such as 21 1’ R 186n(t7H»rf.i 
S>r>gh) . 31 P R. 1880 lyiha! SiP!;i) ■ 23 !’• R 
1867 (CAa»o) 1 P R. 180S (E»ur 5 ibj^)> 12 

O C. 418 

8* Meaning of the words " may be taken into considers* 
t'on " m S. 30 of the Evidence Act.—” The section 
does not proiide, as has been reiH-atedU ixunlwl 
out by this Court, that such confession i» oiiienre. 


H 


still lets does it taj that it shall be the Joumf 
of a case against the person implicated Tlie I 
Uture very guardedly says that it may * 1 


inti* consideration’' and I think the ohvi.nis in- 
tTition of the Lcgislsture in ♦>* Mvinc was ihs*. 
when, as against anv such perssm. there ise\idenoe 
tending to his eonviclio"i, the tnith or eonpVtenoss 
of this evidenee bcinr the natter in qne<ti«Mi. the 
rifvnmstaneo of snch perwin being Impliealesl by 
the confession of one of those, who are being punt ly 
tries! anth him, should be l.akcn into c\*n« derstio i 
•a boating on the Inith or suffieieney of sneh 
evidenee” (JneZan J in 21 \V. 1'. 42) •• While 
admis-'ions. a w*'nl which embraces cs'iifossions 
are byS. 21 relevanf and mar be pmrcsf a« acaiitsf 
the persons mst ng them, all that S. SO pT\'vi.le.s is 
that the Court may take them into es'n*i h ration as 
against other persons. The did met ion of lingnag is 
signideant, ami it apj'oars to me that its traio 
effect IS, that 1‘^e fVnrt e.an only treat a ta'nfosslon 
as lending assurance to other evidenee against a 
coacensesl Thus, to illnstrato my mo.aning. in 
the vien I take, a conviction on the confession of 
a coaccuseti alone would be had in liw This 
reading of the section apj'e.ars to me to gain con- 
firmation from the hnguage of S. (IVr Sir 
Lawrence Jenkins P J in 38 C. .tvii—Sce also 
M 46 21 Or 12‘> (X): f'o". 4 0. 481 (F. B.)i 
38 Ik 156 21 A 431 

11. The meaning of corroboration. 

9 . Intheleidingciseof(lST4) .Vrif.ipi M Ik U. (0.0,) 
190 It was hid down that the evidence rrsiuisUo 
for the corroboration of tlie testimony of an aceoiii. 
plico. must pres'cod frmn an indenendeiit and tc* 
liable source. Indeot, the corroboration of Iho 
cxidenee of an accomplice nlien required, shoaM 
be such corroboration in miiferi’n) pirliVidcirji as 
would induce ft prudent man, on n rouslderatioii 
of ftit the erenuist ineos. to belie* e that the r*i, 
dence is true ( ('05) 7 R ^ »‘6'> ■ 28 (\ })'n , 


denee as distinguisheil fnmi that derived from the 
earlier statements of the s-aine accomplice or tlie 
statements of other accomp’icei fSeo I II 475 i 
('96) Rat bin 2 R. U OR) : Con. 4 C. R. 1). Th* 
pnndfU v( IM hinifit endenea i« n>i( irnpmtvif 
by ieiay corrofsirii/cif by otAcr fiixM ru.lrnrt 
(5 W. It 18 . 25 W. R. 3 s see Ift \i . It UH i 21 
Cr 151 (!•)• II"' confirnifttlon ikuaIR rei|iiiro<l 
of an aecoiiipliee witness must |,e iic>( mcrety as to 
Ihecircumstaners of tlie rnnie, but as to the idrn'I. 
ly of cftch person. ( (1596) Rat. 8|0). 

10 . The Law as eicpoundcd by Kotval A.J C.— TJie Uw 
in this countiy regsrling corrobomton of an 
accomphee’s evidenre dix>s not differ from the 
Englisn Law, Hie Ute«t I'nzliih ruling s'M the 
pmiit in which the previous case Uw ),*« l^x-n 
reviewsxl Is I’rr T. JtiilrrrilU ( (1916) * K. R 
In which the judgmeat of the Court of tli 
.\ppeal was drlivrreil by //>r<f Prajinj l\ 
r<vsr<ls the nature and e^tei t of 'he c< r 
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required, the proposition laid down in Rtg v. 
JiluUins ( (1848) 3 Cox C. C. 520 (531) ) by J. 
that “ coiifirmation does not mean that there should 
he independent eyidenee of that which the accom* 
p ice relatea or his testimony would be unnecessary” 
was accepted as law. It was observed that if it 
were required that the accomplice shonld be con- 
firmed in every detail of the crime, bis exidence 
would not be essential to the ea«e, it would he 
merely confirmatory of other ami independent 
testimony. II iros further held that corroboration 
must be by *ome evidence other than that of an aeeom 
pliee and therefore one accomplices evidence is 
not corroboration of the testimony of another 
accomplice At pape 667 it was held that : “ Evi- 
dence in corroboration must be independent testi- 
mony which affects the accused by connecting 
or tending to connect him with the enme In 
other words, it must be evidence which implicates 
him, that is, which confirms in some particular 
not only the evidence that the crime has been 
committed, but also that the prisoner committed 
it • • • • The nature of the corro- 

horation will vary according to the particular 
cu-cumstanees of the offence charged. It wonid 
be in a high degree dangerous to attempt to for- 


mulate the kind of evidence which would 
garded as corroboration except to say that corto- 
boratire evidence is evidence which shows or tedi 
to show that the story of the accomplice that the 
accused committed the crime is true, not mettlj 
that the crime has been committed hut that it 
svas committed bv the accused The corrokn 
tion need not be direct evidence that the accnicd 
committed the crime, it is sufficient if it is merdv 
circumstantial evidence of his connection with tk 

crime were the law otherwise many cnnci 

which are iisnally committed between accompIicM 
in secret, auch as incest, offences with female « 
the present case, could never be brought to justice " 
—Per Kohal A. J. C in 23 Cr. 391 (N) 

II. Can confession of one accused corroborate the 
confession of another ? — ^The law may be stated to 
be as follows : — 

(a) The confession of an accused person cannot k 
accepted as evidence against a co accused whohw 
not confessed — 38 B. 150 : 22 Cr. 90 (L). 

(5) The confession of an accused person is corrobetst 
cd by the confession of a co-accused, that hM 
say, the confessions of two persons , 

together do corroborate each other— 22 Cr 290ll|' 


339. (J) Whew a pardon has been tendered under S. 337 or S. 338, and the PulUe Troseevlor tttii- 

, . . . . opinion any person who has accepted sncl 

Ooaualtment ol person to whom pardon has , .. ij.i 

been tendered. tender has, either by wilfully concealing anything easencsl 

giving false evidence, not complied with the oonh" 
tion on which the tender was made, such person map be tried for the offence in respect of irhicb 
the pardon was so tendered, or any other offence of ivhich he appears to have hcengniity® 
connection with the same matter. 

Frcfiied that euck person shall not be tried jointly mik any of the other aceastd, and that h 
be enlilled to plead at suck trial that he has complied the conditions upon ichich such tender uas made ; in 
case it shall be for the prosecution to prove that such conditions have not been complied icM. 

(2) The statement made bj a person who has accepted a tender of pardon may he givr» “ 
evidence against him at such trial. 

(3) No prosecution for the offence of giring false evidence in respect of such statement sl>« 
be entertained without the sanction of the High Court, 

Changed introduced. 

( 1 )“'”-—-’^ . . . 

(2) \\ e are also of opinion that an approver should 

Com. 11)16). 

The law betoro the amendment was very accurately and 


Buccinctiy stated in the following aeeisiw,;:. „ 
Wer Burma Cliief Court (8 L B. 447) : “ 

approver faih to make a full and true 
It 13 not open to the Magistrate or Judge 
case in which tho approver is giving 
decide whether the pardon has been 
At the termination of the tnal, in which the P ^ 
was given to tho approver, he must be disco ^ 
by tho Court. Then, if eo advised, the 
re arrest and proceed against him for •**,*’■“ 
respect of tcAicA he imr ghen a eondiUonnl p*™ 



SUPPLEMENT TO RAV’s CRIMINAL PROCEDURE CODE 


107 


The Crown is now preolndecJ from stnrting tho 
prosecution, un’ess tlio Public Prosecutor certifies 
that the approver is liable to proseeution In this 
Tiew.theloadmRcases.— 10P GU (F. B.). *17 A 331 
and 37 C. 843 must be regarded ns obsoVte In so 
far as this particular point is conccrnoil. I L 216, 
22 Cr. 128 (L) and 17G P. L lOO.i arc obsolete. 

The provision for separate trial of tho approver is in 
accordance i ith the decisions in 14 \V. U. 10 : 


27 a 137 ; 7 C L. CO : 13 C. L. 320 : 14 A. 502 
31 31 272 ; see also 337-0 (83). 


acensed 


Notes, 

r. Change in the Law — Under the Code of 1872, the 
Judge, could himself, aiithdraw tho pardon and 
order the commitment of the approver. In 8 C. 

SCO. 10 C.L. 3G0, tho phrase “ beforo judgment 
has been passed” was tho subject of a difference 
of opinion between Jlittcr and 3Iacle.an JJ. As to 
the law under the Code of 1898 — sec. 337-9(74) 
and the law as amended hy Act XVIII of 1923 — 

See a4oi« 

8 . Damage suit against the approver.— A Civil Court 
IS not precluded from entertaining a suit against 
an approver, based on statements upon which the 
Sessions Judge hid not thought it safe to convict 

• 'he accused. The confession and sworn evidence 
of an approver in a criminal trial for daeoity, are 
admissiUs in evidence against him in a suit for 
damages brought agimst him for having instigated 
thedacoity.— 13 0 N, 501. 

3- Opinlo'n of the Court as to forfeiture is not con* 
cmsive.— The opinion of tho Court where the 
approver has given endenee is not conclusive as 
to the approver having fulfilled the conditions of 
his pardon, especially as the order in made, in 
practice, vrithout allowing any opportunity for 
the approver to show cause , si hether the condi- 
tion h fulfilled or not, IS a question lor the try- 
ing Oontt to determine — fl P, It, 1889. 

change of law as effected by Act XVIII of 
1923 should be noted ] 

L Breach of condition must be established. — A 


' the approver 
■ or has given 
I P, R. 199S; 


5. Approver whose pardon has been withdrawn — 
by the committing 3Isjistrate can be committed 
for trial along with the other accused. — 5 P. R. 
1899. 

6 When statement made by approver cannot be 


against him, as the pardon hid been svithdrawn 
and he had not been evamined as a witnees in 
the SMSions Court —4 P R 1903: Sul gee 41 
P. R 1903 (FB ) [Kengin^tcnani Slid JJ. Diig.} 
7 . Statement made on the basis of illegal pardon is 
inadmissible. — In a case, whero an Assistant 
Commissioner, acting in his eveeutive capacity 


further etatemenfs he might have made alter 
realising that th s tender of pardon had been finally 
withdrawn, could be used in evidence against him. 
— lOP. R. 1895 

8 . Seclion 339 ( 2 ) excludes S. 24 of the Evidence^Art^ 


S. 339 hub sec. [£) i.r. * . v. tau ue luaica as le.e- 
vant in spite of the provisions of S 24 of the Indun 
Endenee Act.”— 5 A 0 A J. (ifti-f ) 


“9A. (I) n. Court Injiug ituder ttctiou 339 a Toroon toho ho, accfpltd a l,„d,r of pordep 
in trial of person under eection 339. thoU — 

(») if the Court i, a nigh Court or Court of Sosstorr. hrjorc thr rhargr rood out cud ruptmurd 
to the accused under S 271, sub-sec. (i), and 

(l) if Ho Court i, tho Court of a ilogirtroto. le/oro tho oudouco of tho mtuo.,o,for tho preocutrou 
is taken, 
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required, the proposition laid down v. 


were required that the accomplice should he con- 
firmed m every detail of the crime, hia evidence 
■nould not be essential to the ca«e, it uonld be 
merely confirmatory of other am! independent 
testimony, li uvia JtiTthtr htJd that corroboration 
must be by some evidence other than that of an aciom 
phce and therefore one accomplices evidence is 
not corroboration of the testimony of another 
accomplice. At page 6G7 it was held that : “ Evi- 
dence in corroboration must be independent testi- 
mony which affects the accused by connecting 
or tending to connect him with the crime. In 
other words, it must ho evidence which iinphcates 
him, that is, which confirms in some particular 
not only the evidence that the crime has been 
committed, but also that the prisoner committed 
it • • * • The nature of the corro. 

boration will vary according to the particular 
circumstances of the offence charged. It noold 
be in a high degree dangerous to attempt to for- 


mulate the kind of evidence which would It k 
garded as corroboration except to *ay tbit eerre- 
borative evidence is evidence which shows or tendi 
to show that the story of the accomplice that fe 
accused committed the crime Is true, not merilT 
that the crime has been committed but thatil 
was committed by the accused The eorrobora 
tion need not be direct evidence that the acwel 
committed the crime, it is sufficient if it is merrh 
circumstantial evidence of his connection with it' 
crime were the law otherwise many cnnirs 


II. Can confession of one accused corroborate the 
confession of another ! — The law may be ststM » 
be as follows : — 


(a) The confession of an accused person 

accepted as evidence against a co accused vtouw 
not confessed — 3S B. 156 : 22 Cr 90 (L) 

(A) The confession of an accused person 

cd by the confession of a co-ecciised, to* , 

say, the confessions of two 

together do corroborate each other.— 2« Cr- 


339 (i) Where a pardon has been tendered under S. 337 or S. 338, and the PulUc Prosecutor 

Jie$ that in Ms opinion any person who has accepted sdcIi 
tenderha,, either 

or by giving false evidence, not complied with the 
tion on which tho tender was made, such person map he tried for the offence in respect of 
the pardon was so tendered, or any other offence of winch lie appears to have beenguih^‘° 
connection with the same matter. 

Pnmded that such person shall not he tried joinllt/ uUh arty of the other accustd, anilhell’ 
be entitled to plead at such trial Hat he has complied the conditions upon which such tender was made 
case it shall be for the prosecution to prove that such conditions have not been complied teiH. 

{2) The stetemeDt made by a person who has accepted a tender of pardon may h® pt® 
evidence against him at such trial. 

(3) No prosecution for the oflcnce of giving false evidence in respect of such stateBtrt 
be entertained without the sanction of the High Court. 


Changed introduced. 
( 1 ) 


(2) “Wo ore also of OTiini^r. 4i.-» . . 

always be trie 
and we would 
prosecution to 
tiODi of the 
Cow 1916). 

Tho law before the amendment was very accurately and 


J O„.no ef 

,epsrJ^5 

At the termination of the tnal, m jiscbsiS" 
was given to the approver, ho “"I”,., 
by the Court. Then, if so adiiseJ, « 
re-arreft and proceed against __o? wirM 

reapeet of which he teas given a r 
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The Crown is now preclnrUd from *tsrtms the 
prowntion. nn’cM the Public Pros^oJor r«1»f,e, 
that the approver is liable to prosecution. In this 
c ca.es._30 B 61 1 (F. B.). *1? A. 311 
and 3, C. 84> must bj regiard-nl as obsolete m ao 
. Particular p-nnt is concerned. 1 L. 218. 
22 Cr. 12S (L) and IT6 P. L. 193', are obsolete 
The proT^ion for separate trial of the approver is in 
accordance s ith the decisions in 14 W. IL ID : 


w 

t 14 A. 502 : 


27 C. 137 : 7 C. L. G6 : 13 C. L. 326 : 

31 If. 272 ■ see also 337-9 (83). 

Bv plicin" the oans of affirmatively proving the for- 


Notes. 


I. Ch^e in the Law— Under the Code of 1872. the 
timsclf, withdraw the pardon and 

SCO. 

has b ■ . , 

ibtT 

SwaioM*’* " AUll ol 1923— 

*■ approver—A Civil Coort 

» not precluded from entertaining a *uit against 
«n approver, ha«ed on etatcmcnfs upon which the 
aesiions Judge hid not thought it safe to convict 
• fie aceu«ei Xhe confession and sworn evidcn-c 
ot an approver m a criminal tnal for dicoity. are 
V asamst him in a suit for 

f ^o'^sht agiiast turn for having instigated 
the dacoity,— n a X. 501. 

^ ter "JrT' forfeiture is not con- 

, opinion of the Court where the j 

““ giTen endeace is not conclusive as I 
h?. « fulfiUedthe conditions of 

the order in made, in I 
Without allowing any opportuaitv for 
tiftn r ' whether the condi- , 

l»a 1. lulfilfcd or not. „ . or th, tr,- | 

«i. Court to determine —6 P. R 1889 I 

“ effected by Act XVIU of ' 
should be noted] 

ter condition must be established.— A I 
^ be forfeited unless the prosecution I 

peering the breach cf the condition 
tin di'crepancies elrcited in ctov examinsticm 
Diii.i V forfeiture ol the pardon It 

8.. W.I? ,®”™atively proved that the approver 
f,i„ e<mceaJed material facts or has given 

15 P *P."^189|~^* • See I P K. 1993 . 


5. Approver whose pardon has been withdrawn.— 
by the committing Majistrate can be committed 
1899*^' *long with the other accused. 5 P. R. 

6 When sUtement made by approver cannot be 
used as evidence against him —When, the pardon 
was withdrawn by the lUgistrate, on the approver 
retracting the statement made by him, and ha 
was committed to take hts tnal along with the 
other acensei. the incnminsting ststemeot made 
by the approver was held to be inadmissible 
againn him, ai the pardon hsd been withdrawn 
and he had not been examined os a witness lo 
the Sessions Court — I P B 1903 But «/s 41 
P R 1905 (FB ) [FtMfTijtonand PiiJ JJ. Diu.J 

j. Statement made on the basis of illegal pardon Is 
inadmus.ble.— In a ca«e, where an Assistant 
Commissioner, acting m his executive capacity 
and professing to act under S 337. made an offer 
of pardon to a person m mLco enstodr, Md, that 
all statements made by the latter, while under the 
impression that tb* oSer of pardon was valid, am 
inadmissible m evidence against him. though all 
further statements he might have made after 
reahsmg that th ‘ tender of pardon had been finaUy 
withdrawn, could be used in evidence against him, 

— lor. R. 1895. 

8. ._i j., c .r.v. _ 


22 b «. IJti ^ole per contra— •• 1 donot think 

that the confes.sional part of the statements which 
can be pven in evidence against the accused under 
S 339 bob eec (2) Cr P C. can be treated as rele- 
vent in «pito of the provisions of 5. 24 of the Indian 
Evidence .\ct SAnA J (ifci-f) , 


833A. (/) ff,g trying under section 339 a person trho has accepted a tender cf pardon 

™*®dtir6 in trial of person under section 339 shall-- 

('i) if the Court IS a Fltgh Court or Court of Se*>ton. before the eharge is rred out and etplatned 
to the accused under S 271, tub-see (/), and 

(i*) fthe Court is the Court cf a ilagistratr.l-eforethe endence cf the iri/nfstrs/or fAcprosmifi' 
t* faAcii, 



lor 


SOPPLEMENT TO EAY 8 OBIUIMAL PROCEDURE 


COD^ 


osi tlia accused whether he pleads that he has complied with the conditions on which the tender of the pardcn 
was made. 

(2) If the accused does so plead, the Court shall record the plea and proceed teith the trial, and the 
yir.j, or t'lz Court With the aid of the assessors, or the Magistrate, as the case may he, shall, before judgment 
li pi>i’A in the cm, find whither or not the accused has complied with the conditions of the pardon, and, 
if It li fo ini that he has so complied, ike Court shall, notwithstanding anything contained in this Code, 
pass judgment of acquittal. 


Changed intrcduced. 

•• The Bill contains no indication as to Trhen ibis plea 
IS to be raised and whot is to be the effect of it, 
and difficulties of procedure may obviously arise 
with reference to his. 2S5, 271(2) and 272. We 
therefore, propose a new section to be added after 
fS 330, which lays down that when a person to 
whom a pardon is tendered is being tried under 
that section, she shall at the commencement of 
the proceedings be asked whether be raises the 


pica that ho has complied with the conditions on 
which the pardon was granted, and if he does so 
plead, the court shall record a finding on the point, 
and if it finds that the conditions hare been 
complied with, shall acquit the accused. The 
provision we have inserted ns a new clause 86A 
in the Bill ” ( Joint Com. 1922). This accords 
with the rulings in 7 M T. 121 : 32 M. 173 : 30 B. 
611:3 0.0.245. 


340 (i) Any person accused of an offence before a 

Right of person ag-iinst whom proceedings are Criminal Court, or against whom proceedings are instituted 
instituted to be defended and uis competency to , , ^ ^ t, i* 

be a witness. • tinder this Code tn any such Court, may of right be 

defended by a pleader. 

(2) Any person against whom proceedings aie instituted tn any such Court under section 107, or 
under Chapter X, Chapter XI, Chapter XII or Chapter XXXVI, or under S. 552, may offer himself as a 
witness in such proceedings. 


Changed introduced. 

(1) In 8 3 40, the most important change introduced 
IS that no doubt is left as to the right of a person 
against whom proceedings such as those under 
Ch. VIII. X, XI, XII, XXXVI or 8. 652. are 
instituted, to bo defended by a pleader {See in 
this connection 340 (2) ). 


(2) Cl. (2) gives the defendant la proceeding under 
Ch X, XI. XII, XXXVI or S 552. the right if he 
80 chooses, to bo examined as a witness. As to 
proceedings under Ch. XXXVI, the Legidaturo 
has merely enacted what was already recogmseu 
by the Courts. (See S. 488 (35) ). 


Notes. 

Counsel for accused, also a prosecution witness. — The 
mere fact that counsel for an accused person bas 
been cited ns a witness for the prosecution in ho 
case, would not debar him from appearing and 
conducting tho defence of the accused, and would 


therefore, not render the rule as to the 
of witnesses from Court room until they have be® 
examined, apphcable to him. — 44 M. 916. 
duties o/ s pleader. See 49 C. 732. 


S. 342. 


Notes. 


t. Object of S. 342.— Tbo purpose of tho examination 
f ( an nccu«c<l person under S. 242 of the Unminal 
1 rocolure Code is to enable him to explain any 
circunul.mces appc.inns; against him; it is a 
provision for the benefit of the accused, and to 


enable him to obtain the full benefit of the scctio , 

ho must bo examined after the cross-examinatio 

and re examination of tho prosecution witocs* 

IS over, railuro to examine an accused pcno ' • 
that tage is not merely on irregula'ity bat 8 
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illegality vhich vitates tho trial. — C Pat. J. G44 ; 
27 U. N. 99 : 24 Cr. 248 (C). 

(Note. — When an accused person is examined under 
S. 342 Cr. P. C., the ansircrs given by him may be 
taken into consideration at tho trial and proper 
inferences draim tliercfrom.— 0 Pat. J. 241. 

2. Presidency Magistrates bound to examine accused 
under S. 342. — A Presidency Magistrate trymg an 
accused person for an otfcnco punishable under 
S. 352 of ibe Penal Code is bound, _ocf ore convicting, 
to examine the accused person in tho manner 
piescnbcd b> S. 342 Cr. P. C., and an omissio.i to 
do so, is an lUegahty which vitiates the proceedings. 
— 45B. 672. 

2. Examination before close of prosecution evidence 
IS illegal.— The examination ot an accused person 
befoie all the witnesses for tho^^rosecution have 
been examined is illegal, as it contravenes the 
provisions of S 342 ot the Cnminal Procedure 
Code, and the illegality is sulficicut to ‘vitiate the 
trial —2 Pat. T. 74i : 22 Cr ojo (Pat.^ 49 C. 1075. 

3. (Note — The examination of a waness for he prose- 
cution o/ter recording the state ca* of accused 
s an error, but d too case has been decided on the 
merits, the error 111 no «ay affects tho icsuU so 
as to vitiate the trial— 24 Cr. o? (A) 

4 Written statement cannot take the place of ora 
examination —A wnticn statemen. oi defence 
cannot, 1 think.^be auowca 10 take the place of an 
examination of the accused i crion. ( /ud) A. in. 

1 L. 27 . 2 Pat T. 4o5 3 Pat T. 322 : 5 , 

tat. J. 430 1 14 L. \V. 418 1 Bui Pat. T. 

60 

5. Summons eases.— Tho provisions of S. 3 $2 Cr. P. C. I 
are a, pLcable to suamoos cases These ptoviatons 
ate mandatory, and_,the_om ssion to exam no an 
accused person alter tuo" witnesses for tho p.oie. 


6. Failure to comply with ss. 342 and 364 vitiates the 
— A la, lure to com|ly with the proViSioni ol 
S'. 342 and 30t Cr. P. C vitiates a trial. It is 
^seotiai that the questions and an.wc.s put to 
fk should be recorded at the time, that 

be lead over to him m a language 
Which he understands and that he should bo given 
an apportunity of coriectmg and adding to >hem. 
•» required by b. 364 Cr. P. C.— 0 I’at J 147 ; 2 
«t. l\ 4b5 see 6 Pat. J. 430 24 Cr 248 (C). 

must be examined at the sessions. — In 
the couiso of the pichimnary enqu.ry, whei 
anuned b fore tho naming 01 the charge the 
reused stated •• 1 am not guilty 1 wni make 
atcr." in he trial Court, there was 
lurther examination of the actused, under the 
I^on-ions of b 2s9 and b 34J of the Cr P C 
"tJu, that iho iiregularitv \itated the trial — 

‘5 0. N. 009 

■ trials— Xeithcr o tbo bs. 263 and 204 

*Dy other provision in the chapter for summary 


tnala does away expressly with tho requirements, 
o BS 342 and 304 ot tho Code relating to .he ox-j 
mination oMhs accused. Tho Magistrate is not 
absolved Irom^tho responsibility ot recording'*’ tcej 
exammation ot ihj accused imply because the 
tnal is summary.- 3 I’at. T. 347. 


and explained to the accused, ihcso eafeguartls 
appear to have been deemed sufficient to protect 
the interests of the prosecution, or tho accused in 
the case. Tbo trial, docs not commence de notv, 
BO that if the accused has already teen called upon 
to enter on his defence, there is no further obliga- 
tion upon tho Magistrate to examine the accused 
under a. 342 of the Code — 3 Pat. T. 01. 

to. Points on which questions ought lO be put. The 

only questions put by tho bcssions Judge to tha 
accused nere whether his statements m the lower 
Court were correct, whether be wished to adi 
anything, and whether ne was going to examine 
deence witnesses Jn the Committing Mag.s* 
(rate’s Court the only question put to him before 
theebarge, was the sieorotypcd one, • you have 
beard the witnesses, what do you tay f” And ibe 
accused answered *' 1 shall state m the Sostoos 
Court.” Aga n after tho charge was read to him, 
he was only asned if be iiad any Witaesses. in 
the Sessions Court a document, wnich was termed 
* accused s written statement” but was not 
signed by him, and signed only by accused's vakiJ, 
was allowed to bop.uicdoo lecord. //eld that 
the omission of a brsiioni Judge to comply with 
tb» mandatory provisions ot b. 342 vit ated the 
ti.al and that a wriiien statement tiled by an 


II. Sufficiency of examuiation. — It is impossible to 
lay down any very definite hsrd and last rule as 
to the suffaciency of an examination made under 
S. 342 Where an accused is undefended, tho 
Xnbunal may well point out to him he elements 
of the evidence against him, which seems in his 
own interest to demand his explanations but where 
an accused is defended by a legal practitioner, it 
would be undesirable to expect a fnbunal (o enter 
upon a lengthy examination of an accused person, 
wtuch might easily develop into a recouming of the 
history Ot the whole case or into, what would be 
far worse, some sort ot cross-examination —3 I’at. 
T 049. 

j2. Cross-examination of accused.— It u not com- 
petent to the Uourt under b. 3(2 to cross-examine 
the accasedL Where questions were jiut o the 
accused ajparently with the object of trapping 
himiutoaome sort ol adimsston, after Le bsd resiled 
from his confession, Ae/J, that tbu*e questions were 
impropier and should no 1 are been I'ut.- 2 
129. 

ly. S 342 (4) does not prevent accused from 
an affidavit — S. 312 4; does not preeluds 
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accused from making an afTidarit in support of 
h]8 application for i nnsfer of a case against him. 
The rule that no oath shall be adnunistcred to an 
accused person, refers to the statements made by 
him m anower to questions put to him by the 
Court m accordance w.th sub-soc. (1) — 3 I* 46. 

X4. (Note — An accused person is bable to puiushmcnt 
for fa 80 statements contained in his alHdavit as 
they are not made in answer to questions pot by 
the Court.— 1 S. 124. 

15. Statements of accused are privileged. — Statements 
of a defamatory character made by an accused 

person in tho course of the statement which he is 
invited to mako under S. 342 are privileged — 5 
M T. 25G. 

x6. Confession by an accused m the course of examina- 

S. 344- 



Notes. 


1. Remands should not exceed 15 days at a time — An 
accused person should not be remanded to custody 
for periods exceedings 16 days at a time In U 
U. 1* (L) 78 the Court enjoined on Magistrates 
the necessity of strictly observing tho provisions 
of Id 344 in future For the latest case on remands 
6'ee 49 C 182. 

an accused person who could not attend court on 
account of illness. — 20 A. J. 280 (6 P. Pi'. Fd.) 

3. Costs against absent complainant n a Police case. 
Where a Magistrate takes cogniiance of an oflence 
on a Police report, tho conipkiinant is merely » 

» 

an order 0! compcns.'ition cannot be passed against 

the complainant to pay tho expenses incurred by 
the accused is not justified, as tho 
was not caused through any fault of his —z* o* 
R. 380. 

315 (i) Tlio offences punisliable under the sections of the Indian Penal Code specified in the first 

- „ two columns of the table next following may be componnd- 

Compounding offences. . . .1 *i,ot 

cd by the person montionod in the third column oI in 

table : — 

Uffenco. 

Sections of Indian 
Penal Code apph* 

Persons bv whom ofienc© xaiy ^ 
compounded. 

Uttermg uords, etc., srith deliberate intent to wonndtbo 
religious feelings of any person. 

203 

The person whoso religious feelings are 
intended to bo wounded, 

Causing hurt . . , . 

323. 334 

The person to whom the hurt is caused- 

Wrongfully restraining or confining any person. 

341, 342 

The person restrained or confined. 

Assault or use of criminal force. . . .« ., 

332, 335, 338 

Tho person assaulted or to whom crM 
Dal force is used 

Unlawful compulsory labour, . . . . 

374 

Tho person compelled to labour. 

Sluchief, when the only loss or damage caused is lose or 1 
damage to a prirate person. 

' 423, 427 

Tho person to whom, the loss or dam 
ago IS caused. 

Criminal trespass .. .. 

House trespass ,, ,, ,, 

447] 
448/ 1 

The person in possession of the 
perty trespassed upon. 
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OffeDoe. 

Sections of Indian 
Penal Code applic- 
able. 

Persons by whom offenco may be 
compounded. 

Crimiiul breach of contract of setrice . , 

490. 491, 492 

The person with whom the offender 
has contracted 

Adultery.. 

Enticing or taking away or detaining with criminal 
intent a married woman. 

4971 

493 / 

The husband of the noraan. 

Defamation .. .. .. 

600 


Printmg or engraving matter, knowing it to he defama* 
tory. 

501 

Tho person defamed. 

Sale of printed or engraved aubatance containing defama- 
tory matter, knowining it to contain such matter 

602, 


Insult intended to provoke a breach of the peace. 

504 

The person insulted. 

iatiniidation except when the oflence is punish- 
able with Impruonment for leven years 

500 

The person intimidated. 

Acl avHdbi/ tnaliay a peraon believe lAal ht trill be an oWeet i 
0/ flinae dwpl«i«<re. 

SOS 

The person ayainsl trlom the offence inu 
Ccinmitted. 

(2) The offences punishabh under the sections 0/ the Indian Penal Code specified tjj the first tvo 
eofumiis of the table next foUoiciiig may, with the pemiisston of the Court before uhich any prostevtien for 
such o_^encc is pending, be compounded by the persons wenfiowerf ih the third column of that table 

Ofience 

Sections of the 
Indian Penal Code 
applicable 

Persons by uhom offenco may be 
onmpoundcd 

Volnntanly causing hurt by dangerous weapons or mean# 

' 0 uatarily causmg grievous hurt 
’’ “otirily causing grievous hurt on crave and audden 
PfOTocation. ' 

nimg hurt by doing an act so rashly and negligently 
human life or the personal safety of 

324 

1 321 

335 

337 

Tbe person to whom hurt is caused. 
Ditto 

Ditto 

Ditto. 

Chnang grievous hurt by doing an act so ra*hly and 
endanger human life or the personal 

33t 

Ditt<\ 

^r^fully confining a person for three days or more 
)J^gfally confining a person m secret 
*®ofiae a p l^ce in attempting wrongfully to ^ 

**liOBest misappropriation of property I 

grating. . _ _ 1 

* person whoso interest the offender was bound, I 
CvV.t.r contract, to protect ' 

ttLh“3^yp*«onation 

Orth. * . '^'sl>ooMtly inducing delivery of propertv 
*'**^^‘0*' de*truction of a valuable | 

343 

340 

357 

4f>3 

417 

4IR 

410 1 
4211 j 

The person confined. 

Ditto 

Tlie person ass-iulte<l or to whom the 
force was u»c«l 

The owner of the proj>ert) missppro- 
prui(r<l 

The person rkeatry] 

The person cheated 

Ditto 

Ditto 
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Offence. 


Sections of the 
Indian Penal Coce 
applicable. 


Persona by whom offence may be 
compounded. 


MiachieE by injury to work of irrigation by wrongfully 
directing water when the only loss or damage caused is 
loss or damage to a private person. 

Houso-trespasa to commit an offence (other than theft) 
pmwhible with. impnronoien.t. 

Using a false trade or property mark 

Counterfeiting a trade or property mark used by another. 

Knowingly selling, or exposing or possessing fora.aleor 
for trade or manufacturing purpose, goods marked with 
a counterfeit trade or property mark. 

hlarrying again duiing the lifetime of a husband or wife. 

Uttering words or sounds or mahing gestures or exhibit- 
ing any object intending to insult the modesty of a 
woman or intruding upon the privacy of a woman. 


430 


The person to whom the loss or dam- 
age is caused 


451 

432 

433 
485 


The person in possession of the house 
trespassed upon. 

The person to whom loss or Injury is 
cansed by such use 
The person whose trade or property 
mark ia counterfeited. 

Ditto 


494 The husband o wife of the person so 
marrying. 

509 The woman whom it is intended to 
insult or whose privacy is intniaed 
upon, 


(3) AYhen any ofience is compoundaWc under this section, the abetment of such offenc* o* 
attempt to commit such ofience (when such attempt is itself an offence) may be compounded in liie 
manner. 

{4) When the person who would otherwise be competent to compound an offence under fHs 
section 18 under the age of eighteen years or is an idiot or a lunatic, any person competent to contract on 
his behalf may mth the permission of the Court compound such offence. 

(5) When the accused has been committed for trial or when he has been convicted and an appeal 
is pending, no composition for the offence shall be allowed without the leave of the Court to which he »s 
committed, or, as the case may be, before which the appeal is to be heard. 

(5^) A High Court acting in the exercise of ifs poiiers of revision under section 4S9 
any person to compound any offence which he is coinpelenl to compound under this section. 

(C) The composition of an offence under this section shall have the effect of an acquittal of tie 
accused with whom the offence has been compounded 

(7) No offence shall be compounded except as provided by tins soction. 


Changed introduced. 


(1) The word “ epccificd ” which has been sobstitufed 
for the word *' described ” is the more apposite 
word 


(2) The scope of sub 'ce. (2) has been ealarged almost 
beyond recogmtion The Committee ol 1916 were 
of opinion that it noulil be a mistake to include 
among the offences compoundablc with the 
94 I P. 


\ 


mtnittce 
*19, 420 
(iffcnces 


(3) ,, \\c ha\c 8nb«titutcd the words “under the age 

11 *® .'cars” for the word “a imnof.” ^ 

(4) “We have further provide by a new sub-seetioii 


that a High Court acting in the exercise of its „ 
of revision may allow offences to be . 

(Joint Com 1923) This amendment h#* 
effect of rendering the following rubng* rilra 
345 (41). obsolete : 43 C. 1U3 ; 18 C. N. • 
29 31 J. 621 ; 35 P, R. 1918 : 37 A 127 : 21 Cr- 
(A) : 23 Cr 80 (P.-it ) and confirming the 
.32 A 153. 13 0 C. ICl • 17 0 C 92 : 252 P. L. 1-''^ 

(5) The words “ with whom the offoneo ha* 
pounded ” make it cle.ar that the Court i* 
ed to acciuit only tlie particular ^ 

who has effected a compromise and not the t ' 
This accords with 41 M. 323 and 21 437( I 

and overrules 7 C. N. 170 : 20 Cr. 82* {"«* i * 
Pat. T. 32. 



SUPPLEMENT TO RAY’s CRIMINAL PROCEDURE CODE 


hs 


Notes. 

t. Effect of filing a compromise petition. — Where the 
parties to a criminal proceeding file a written 
compromise in Court under S. 345 o! the Code of 
Criminal Procedure, such compromise amounts 
to an acquittal of the accused, and no further 
proceedings can be taken against him nt the instance 
of the complainant in respect of the subject-matter 
of the compromise — 33 C. J. 220 

2 . Effect of compromise with some onl^ of the accused 
— The compounding of the offence against one 
or some of the accused persons, has not the effect 
of compounding the case against the remaining 
accused, and the latter are not entitled to acquittal 
on the ground that the case as a whole has been 
compounded.— 43 A 483 (41 M. 323 Fd . 7 C. N 
170 ! 1 Pat. T. 32. Not Fd.)— Coa 23 Cr. 432 
(Pat ). 

3. The ruling in 3 Pat. T. 458 which follows 43 C 
1143 : 18 C. N. 1212 and 20 M. J G21 is obsolete 
m Tiew of the amendment introduced by Act 
XVUI of 1923 

4- Principle on which Courts should act m psrmitting 
compromise.— It is the duty of the Magistrate to 
decide m each case whether he mil or wilt not allow 
a compromise and the responsibility rests entirely 


with him. Every case must be decided on its own 
merits. Where the case is not of a very serious 
nature, and a conviction must have the effect of 
perpetu.sting bad blond between the parties, and 
the parties enme to terms at a very early stage and 
before the prosecution evidence is recorded, a 
compromise ought to be allowed. — 7 P, W. 1922. 

5. Compromise in adultery case. — The onlyperson who 
can compound a case under S. 493 of the Penal 
Coda IS the husband of the woman. — 23 Cr. 690 (L). 

6. (Note — An agent prosecuting under the powers 


acquittal based on such a composition is not justi. 
lied— 24 Cr 120 (Pesh.) 

7. Compoundable offences. — An offence under S. 325 
I P C svas nnn-compoundable under the Code of 
1882 ( (’93 09) L 15 240) An offence under S. 
232 I P C IS compoundible irreipect’so of the 
Court’s |>crmission (’85) A N 107). 


s. 346. 


Notes. 

Case cannot be returned— A superior Jlagistrate cannot I other Magistrate or dispose of it himself — 23 Cr. 

simply return a case to the subordinate Jfagistrato j 710(M) (Hat. 409 (Foliro) . Rat. 554 [Purtholam) 

from whom it comes, but must refer it to some I Ed.) 

347. (i) If any inquiry before a Magistrate, or in any trial before n Magistrate before signing judg* 
ment, it appears to him at any stage of the proceedings 
when, after commencement of that the case is one which ought to be tried by the Court 
'onunftteV'*^'' *hauld bo s^gaion or High Court, and it he is empowered to commit 

for trial, he shall commit the accused under the provi- 
sions herein before contained 

(2) If such Magistrate IS not empowered to commit for trial, he shall proceed underscction 31C. 


Clianges introduced. 

The deletion of the words “ stop further proceedings*' 
clear up a much debated point. There is a conflict 
ot divisions as to whether the accused was entitled, 
■s of right to further cro«s examine prosecution 
Vitnews after the Magi«tratc bad made up bis 
mind to commit. (Sec 10 C J 43, 12 C. X 1014, 


23 M. J 35^. C L. B 129 (F. B.), 12 B. R. 201 1 
2*1.4 261 2li .4 177 vhich answer the question in 
the affirmsliir, and 7 M T Rl. 36 C. 48 which 
take the opiK-xte new) The latter rulings 7 M. 
T 83 and 36 C. 4S are therefore obsolete. 


318 (/) Whoever, having been convicted of an offence punishable under (hapter XII or Cliaptei 

11 of the Indian Tonal Code w ith imprisonment for a term of three years or ups* anl«. i« again accuied 

15 
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o! any offence punisliable under either of thoae Chapters with imprisonment for a term of three years or 

upwards, shall tf the Magistrate before u-hom the case is 
TmlotpeMonspteviourty convicted Oloamcet satisfied that there are euSeienl gromidt Jot 

against coinage, stamp-Uw or property. J, J _ , r- * t 

committing the accitsed he committed to the Court ot 
Session or High Court, as the case may be, unless the Magistrate ts competent to try the case and is of 
opinion that ho can himself pass an adequate sentence if the accused is convicted. 

Provided that if any Magistrate tn the district has been invested wise! powers under Section 30, the 
case may be transferred to him instead of being committed to the Court of Session. 

[2 irAen any person is committed to the Court of Session or High Court under sub-sec- (f). ony 
other person accused jointly mth him tn the same inquiry or trial shall be similarly committed, unless the 
Magistrate discharges such other person under S. 209. 


Changes introduced. 

(1) Tbe changes introduced into S. 348^bnng it ioto^a 
hne with S- 209 (1) iSupra. The words •• sufficient 
grounds," as loterpretated in tbe leading ease 
27 £ 84, nean “ sufficient evidence to put the 
accused on his trial" (See Kote on the point at 
p. 402 supra). Tbe law as it formerly stood, com* 
pelled tbe JIaeiatrate to follow one of the two 
courses, (1) He could commit for trial, or (2) 
He could lumself try if he could pass an adequate 
sentence. He can now follow a third course. He 


2) As to the words “ is eompelenf h try the case ” the 


( 3 ) 


In 



iioi. empowei liie Wagistraie to pass Beliisaw *“ *■ 
case which he is not competent to try.‘ 

The words • when any person • • similarly com- 
mitted ’’ make a necessary prorision ‘Or tw e 
contingencies in which an habitual off^oder may 
he jointly sent up with a brat offender- 
case of previous convictions,— Where the 
having had two previous 


349. (J) Whenever a Magistrate of the second or third class, having jurisdiction, is of opinion, 
after hearing the evidence for the prosecution and the 
« EoMy, and that bo oagM 
receive a punishment different in kind from, or mote 
severe than, that which such Magistrote is empoweifed to inflict, or that he ought to he required 
to execute a bond under S. 106, he may record the opinion and submit his proceedings, and forward 
the accused, to tbe District Magistrate or Snb-divisional Magistrate to whom he is subordinnte- 

(fid) IKAcn more accused than one are being tried together and the il/a^tsfrafe considers it neces- 
sary to proceed under siih-secli'on (d) tn regard to any of such accused, he shall fortcard all the accused uho 
are in hts opinion guilty to the District Magistrate or Suh-divisional Magistrate. 

(2) The Magistrate to whom the proceedings arc submitted may, if he thinks fit> exanu*^® 
the parties and recall and examine any witness who has already given evidence in the case, and may 
call for and take any further evidence, and shall pass such judgment, sentence or order in tkc caw as 
be thinks fit, and ns is according to law. 

Proi ided that he shnll not inflict a punishment mote severe than he is empowered to infli®^ under 
ecettons 32 and S3. 
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Changes introduced* 

Th ■ new sub clause (lA) makes it incumbent on the I 
Ma<nstrate, to refer the case of all the accnsed, I 
a’though, he might he of opinion that some of I 
them only deserved an enhanced pumshment. The I 


rulings in 2 Weir 42S and 2 Weir 429, in so far as 
they lay down that the Magistrate is no so hound 
are non* obsolete. 


350. (/) Whenever any ilagistrate, after having heard and recorded the whole or any part of the 
evidence in an inquiry or a trial ceases to exercise juris* 
iliclioo therein, nnd is succeeded by nnotlicr Magistrate 
who has and who exercises such jurisdiction, tlie Magis- 
trate so succeeding may act on the evidence so reconled by his predecessor, or partly recorded by 
hb predecessor and partly recorded by himself , or he may re-summon the witnesses and rcconinlcncc 
the inquiry or trial : 

Provided aa follows — 

(n) in any trial the accused may, when the second Magistrate commences his proceedings, 
demand that the witnesses or any of them be re-summoned nnd re-henrd ; 

(h) the High Court, in cases tried by Magistrates subonhnate to the District Magistrate, the 
District Magistrate may, whether there be an appeal or not, set aside any conviction 
passed on evidence not wholly recorded by the Magbtrate before whom the conviction 
was held, if such Court or Dutrict Magistrate is of opinion that the accused has been 
materially prejudiced thereby, and may order a new inquiry or trial. 

(2) Nothing in this section applies to cases in which proceedings have been stayed under 
section 346, or in which proceedings have been submitted to a supenor Magistrate under section 349. 

(3) When a case is tranferred under the provisions of this Code from one Magistrate to another, 
theformtr shall he deemed to cease to ezercise jurisdiction therein and to he succeeded hj the latter inf/iin Me 
vteaniHj of siih-sec. (7) 


Changes introduced. 

Sub clause (3) givea legnUtive sanction to the view 
taken in 39 C. 78, 35 C 457, 21 C 827, 13 C N. 
420, 32 M. 218. 40 A 307, 30 A 315, 20 Cr. 41 (N). 
(’10) U.B. II 108. 0 L B 92, 12 Bur. T 55 that 
the expression "ceasea to bare junadiction ” applies 
to cases withdrawn under S 52S Ce P C- The 


ruling" per wn/rn— {07-'01) U ll I 87 : (’89) A. N. 
13O.12AC0 14A310 15 C. I* 00 : 17 C. IM59 : 
I K 187 . 12 N'. 140 0 O C. 102 : I P. It. 1884 : 
IL ll 237 12C. N 140 13 W It. 40:14 W R. 3 
23 \V B. 59 . 21 W, R 52 are therefore obsolete 
(itee 350 (3). 


Notes. 


I. Sw . t...j I ... 


■ 350 applies to summons and summary cases. — I 

If a case is transfcrrixl from one t{s|-ir{r»tr* Court 
to another, the accumr^l h»« a nsbt not tnilv in j 
^•«tTtnt cases but aNo in ihe ea*p «! • mmaty 


tnals and tnals of summons cases, to demand that 
the snlnexsei or anr of them shall be resummonr,! 
and reheard The time (or the demand (<> be made 
b) the aceuw-.} 11 when the second 3fs^is(rs(e 
cxiiuinpocee pr’<eedinrs —3 Is 115. 

3 . Where the witness resdes from his statement in the 
first Court — ” fn a case where the witness |i re- 
suimnone<|. and relracis bis f irmrr sistrmmts, 
1 do ti"t think it sdrai"«ible to irest the former 
•tttement a« eridmoe in Ihe ca>e *'_('4rrt« 

( ss'iirr 5— •• II the witnees died in the meant 
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of any ofience punishable under either of those Chapters with imprisonment for a term of three years or 

upwards, shall if the Magi$trate before tchoin the case « 
Trial of persona preyiously convicted of oSences is satisfied that there are sufficient grounds for 

against coinage, stamp-law or property. in, J . « i 

committing the accused be committed to the Court of 

Session or High Court, as the case may be, unless the Magistrate is competent to try the case and is of 
opinion that he can himself pass an adequate sentence if the accused is convicted. 

Provided that if any Magistrate in the district has been invested wisd powers under Section 30, the 
case may be transferred to him instead of being committed to the Court of Session. 

(2 When any person ts committed to the Court of (Session or High Court under sub-sec, (1), any 
other person accused jointly with him tn the same inquiry or trial shall be similarly committed, unless the 
Magistrate discharges such other person under S. 200. 


Changes introduced. 

(1) The changes introduced into S 348 hnng it mto''a 

„ _ -..Jn .4 


44.. .'*.5. ® 

courses, (1) He could commit for trial, or (2) 
He could himself try if he could pass an sidequ&te 

- 4t 4^ .•••44A XTa 


2) As to the words “ is eompetenl h try the cast ” the 


case wfiich he is not competent to try. 

(3) The words ‘ when any person • • similsrly com- 
mitted ” make a necessary provision <or 
contingencies m which an habitual offender msy 
be jointly sent up with a Erst offender. 

In case of previous eenvictiens.— Where the accused 
havin? bad two prerjous convictions, 

I s 

. I 

.. If 

nueht have adequately punished lor lae lUii.**'.'' 
C82)A. N 194. 


349 (I) ‘Whenever a Magistrate of the second or third class, having jurisdiction, is of opinion, 

after hearing the evidence for the prosecution and the 
accused, that the accused is guilty, and that he ougU 
receive a punishment different in kind from, or more 
severe than, that which such Sfagistrate is empowered to inflict, or that he ought to be 
to execute a bond under S 106, he may record the opinion and submit his proceedings, and forward 
the accused, to the District Magistrate or Sab-divjsional Magistrate to whom he is subordinate. 

{lA) When more accused than one are being tried together and the Magistrate considers tl neees 
sary to proceed under subsection {!) in regard to any of such accused, he shall forward all the accused who 
are in his opinion giiilly to the District Magistrate or Suh-divisionnl Mo^isfrafe. 

(2] The 3Iagistrafe to whom the proceedings are submitted may, if he thinks fit, exan^n® 
the parties and recall and examine any witness who has already given evidence in the case, nnd 
call fur and take any further evidence, and shall pass such judgment, sentence or order in the cas® 
he thinks fit, anil as is according to law: 

Vrovided that he shall not inflict a punishment more severe than he is empowered to inflict 
sections 32 and 33. 
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Changes Introduced. 

Th' new sub clause (lA) makes it incumbent on tlio 
Magistrate, to refer the ea«o of all the accusoil, 
a'though, he might be of opinion that some of 
them only deserred an enhanced punishment The 


rolinga m 2 Weir 428 and 2 Weir 429, In so far as 
they lay down that the blagistrato is no so bound 
are now obsolete. 


350 (7) Whenever any Mngi«!trnte. alter having heard anti recorded the whole or any part of the 
evidence in an inquiry or a trial censes to exercise juris- 
■’ '>y, M“Bislrat= 

who has and who exercises such jurisdiction, the Jlagis- 
trate so succeeding may act on the evidence ao rccortled hy his predecessor, or partly recorded by 
his predecessor and partly rcconlcd hy himself ; or he may re-siimmon tho witnesses and reconinlcnce 
the inquiry or trial 

Provided as follows — 

(«) in any trial the accused may, when tho second Magistrate commences his proceedings, 
demand that the witnesses or any of them be re-summoned and rc-licard ; 

(b) the High Court, in cases tried by Magistrates siiljordinatc to tho District Magistrate, the 
District Magistrate may, whether there be an appeal or not, set aside any conviction 
passed on evidence not wholly recorded by the Magistrate before whom the conviction 
was held, if such Court or District Magistrate is of opinion that tho accused has been 
materially prejudiced thereby, and may order a new inquiry or trial. 

(2) Nothing in this section applies to cases in which proceedings have boon stayed under 
section 3t6, or tn which proceedings have been submitted to a superior Mngixtrnie under section 349. 

(3) IFAen o case ts tranferred under the provisions of this Corfc /roiii one ilfajjisfrnfe fo another, 
dti former shall be deemed to cease to exercise jurisdiction therein and to be sucreeded hy the fatter u'ilhin the 

of sub-sec (/) 


Changes introduced. 

Sub cUuse (3) gives legislative sanction to tho view 
’8* 35 c. 457, 21 C. 827, 13 C N. 
lUfti tT®n 307, 30 A 316. 20 Cr. 41 (N). 

10) U.B. II 103. g L. B. 92. 12 Bur. T. 65 that 
e expression “ceases to have lunadiction ** applies 
to cases withdrawn under 8 628 Cr. P. C. The 




member of the Bench. — 
wL W V 1'e decided by Magistrates, 

whole of the evidence ; S. 35« 
tratet o Ll® tried by Benches of Magis- 
I ?0^ ^ 3 a 754-: 1? C. 658 ; 13 a L. 212 

t’18i 3 n'l? C. 194 ; 18 M. 394 j 38 M. 301 s 
t ‘•‘I 3 U B. 118 : 41 A. 116 : 15 A. J. 237 Fd.) 

*1 a^eawf?!!?* to sununonj and summary eases. — 
to Jlagistrates Court 

'atTint has a right not only In 

ses but also in the case of • mmary 


trials mid trials nf aiimimms i'rt«e>s. to hotusnd tx .« 
tho wllneasea or miy of llieiii sliall be r»'«i 
and rebeatil. The for the diuoaiid 
hy tho ftoeiisMl ' th" ars'ond 

comnirnoos jm* . •>. 


Where the witness 
first Court.—** lu 
suRinionrd, and 
1 do not think it 
atalrmmt n« rvl 
f frt.Vrr 1 -" It 
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the deposition recortle-l by the former M^igiatrate 
could not be treated by succeeding tho Jlagistratn 
as evidence.)— -ihj'd 

4 Exhibition of previous statements m de novo trial 
without actual examination de novo. Where the 
succeeding Magistrate decided, on his own inia- 
tire, to hold the trial dt tievo, but exhibited the 
irjtnesses’ depositions in the previons tnat, without 
actually examining them de noto Held, that the 
Magistrate’s procedure deprived the accused and 
himself of any advantage wbieh the de »©»> pro- 
ceedings would have secured. The irregolanty 
vitiated the trial, and the consent of the accused 
could not coroit — iSJ‘1. J- {Regv. Bertiand, 

10 Cox C. C 618 R.) 

5. DoeaS 350 apply to warrant cases before a charge ts 
framed ? — In Madras, according to the decisions in 
32 M 220 (F.BO, 38 Jf 585 (F B ) and 43 M. 51J, 
a proceeding before a Magistrate before a charge 
IS framed, is an enquiry and not a trial, S- 350 (1) 

(a) Cr P C can be applied to proce^ings in a 
narraot case before charge has been framed-— 24 
Cr 132 (.U). 

350A No order or judjmenl of a Bench of Magntrates shall he invalid h\j reasons only of a change 

Change, in oon.lltution ol Eencbsi. of 

in ickich the Bench hy xvheh such order or judgment is fttssed 
is duly constituted under sections IS and W, and the Magistrates constituting the same haie been fresent on 
the Bench throughout the ■proceedings. 


Changes introduced. 

The new section gives effect to the taw as laid down by 
the High Courts Briefly it provides that a ludg- 
ment of a Bench ahali be valid, when the Bench 
is duly constituted at the time of passine ths judg- 
ment and the judgment is passed by Masislrates 
all of whom have heard the proceedings through- 
out. Com 1322.) 


S. 3SI. 

Notes. 

Proceeding against witness after the close of the trial 1 Police report himself tries tho case, he takes ceg- 

— ^WhcTcaUcrtbecloseof atrial, thoTiyingMagis- I nizance under 6 190 (6) and not under S 190(c) 

Irate directs the Police to institute criminal pro- 1 or ,S. 351 Cr. P C.— 23 B. R. 842. 

ceedmga against a witness and upon receipt of the 1 

S. 353- 

Notes. 

A ^ *«. »«.. f gi^ca tte power as chapter XXIII which rebtM 

• ' to the trials before the High Court and Courts M 

• Ses-tion IS laoludod in S. 353. (14 B. U. 23G atiu 

“ ■ ■ ' 17 C. N. 1248 nthed on) —45 M. 359 


(Se« Note No. 5 under S. IS). 

Note— The law as enacted in based on the foliowing 
rulings among others — 3 C 754 . 12 C 558 i 1^ 
a L 212 . 20 C. 870 : 23 C. 194 : 18 M. 394 • 38 M 
304-42 A. 116. • 15 A. J. i37:(18}3U. B. 118 ^ 0 ^ 
the lateit case see 2 L 237 (S 350 (I) aboie ) 


6. When the accused fails to demand a new trial — 
Where the accused does not ask for a trial de noio on 


7. Meaning of de novo trial — Where a rf« note trial is 


ask such further questions as may be deemed 
necessary. The accused has a perfect nght uoder 
S. 350 to demand that all of the prosecution witness 
es should bo resummoned and re-heard I’.e., that 
their evidence should be recorded a new, not merely 
that their former statement should be read out to 
them— 10 P. IV. 1919, 


-r g. 
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S. 355. 


Notes. 

Memorandum of evidence must be signed. — WTiero a i 
Tarrant case is tned summanlj ,the jvroeedure i 
to be followed is that prescribed for the trial of 
Tarrant cases, and therefore, the memorandum 
of the substance of the evidence of each witness 1 
must, as provided by S. 335 (2), be signed bj the | 


Masistratc. Xon-complinnce with the require. 
meotsofS 353 vitiates the trial.— 3 Pat. T. 322. 
Evidence need not be read over. — S 360 which requires 
the endenee to be re.id over to the witnesses, 
does not apply to S 355 —1 P. 159 


358. (i) In all other trials before Courts of Session and Magistrates (other than Presidency Magis- 
Record to other ceee, oote.d. rre.rdeoor to™. 

the evidence of each witness shall be taken down in writ- 
ing in the language of the Court by the Jfagisfrafe or 
Sessions Judge, or m his presence and hearing and under Ins personal direction and superintendence 
and shall be signed by the Magistrate or Sessions Judge. 

(2) When the evidence of such witness is given in English, the Magistrate or Sessions Judge 

ETideooogirentaEnglieh '■'* “"R •■“"'I. 

* and, unless the accused is similar nitli English, or the 

language of the Court is English, an authenticated translation of such evidence in the language of tlio 
Court shall form part of the record. 

(2A) IHicn the evidence of such tcifncss ts gitcn tn any other htigunge, not Iting English, than 
fhe language of the Court, the Magistrate or Sessions Judge mag tl doun in that language udlh his oion 

or cause It to be taken down tn that language tn ht^ presence and hearing nnd under his ;>cr5oiial 
direction and superintendence, and an authenticated translation of such eiideneetn the language of the Court or 
«n Bngliih shall form part of the record 

(J) In cases in tthich the eviJence is not taken down in writing by the Magistrate or Sessions 
Judge, lie shall, ns the e.vnmination of each of witness pro- 
•* ««>-’tonre ..f what 

such witness deposes ; nnd siirli ineinonindiim shall be 
''■f'tten and signed by the Magistrate or Se.ssions Judge with lus own hainl, and slinll form part of 
'he record 

(^) If the Magistrate or Sessions Judge is prevented from making a memoramliim as nlnive 
^*iuircd, he shall record the reason of his inability to make it. 

introduced. 

smendment# enables the Court in eases in which 1 erMenfe in .urh hn;u»ffr. Tld. is an osrful 

*v IS foven in a langusee which it neither innovation, 

the Ungwsge of the Court nor Knglitli, to record I 

S. 360. 


Notes. 

K to proceedinrs under chaptrr XII.— ) 

C. arphes tnaU under chapter XII 
Uu the Word •• *ecu»e»l ” in th»t tecton die* | 


inrlude icerwoii actinst wliorn an i.rirr u>' trf >•. 
It3t> P. C. has l-cm drawn up. T>« n si t i,,i 
ovrr the drj.»*>lii>ns |ci the witcr«.es In a | r •vtso* 
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under S. 145 Cr. P. 0. does not, lioweYer, inralidate 
the trial. — 23 Cr 125 {Pat ). 
a. When the evidence is to be read out. — S 360Cr. P. C. 
requires that the evidence of each witness shall be 
read over to him as it is completed and this 
procedure should be etnctly followed. It is a 
sufficient compliance with the proviaons of the 
section to read out each sentence of the statement 
of a witness as it is being recorded. — 3 U. P. (L) 78. 


3. Provisions of S. 360 mandatory. — The pronsioi 
contained in S. 360 of the Cnminal Procedure Codi 
is mandatory, so that the evidence given by 1 
witness must be read over to him in the presencs 
of the accused or his pleader. Where tbs is noi 
done, the witness cannot be prosecuted for pecu] 
in respect of any false statement made byhim.—' 
Pat T. 380. 


362 (i) In every case tried by a Presidency Magistrate in tchick an appeal lies, such Magisirale 

shall either take down the evidence of the witnesses with 
^^K«ord of evidence in Pres.deney Magistrates* ^and, or cause it to be taken down in writing 

from his dictation in open Court. All evidence so taken 
clown akall be signed by the Jlagistrate and shall lorm part of the record 

(2) Evidence so taken doWTi shall ordinarily be recorded in the form of a narrative, but the 
Magistrate may, in his discretion, take down, or cause to be taken down , any particular question or answer 

{2A) In every case referred to in suh-sec. (J), the Magistrate shall male a memorandum ofih 
substance of the examination of the accused. Such memorandum shall be signed by the Magistrate with hn 
own hand, and shall form part of the record. 

(3) Sentence passed under S 35 on the same occasion shall, for the purposes o£ this sectioo, 
be considered as one sentence unless they are sentences of imprisonment ordered to rim concurrently. 

{4) In cases other than those specified tn sub-sec {!), it shall not be necessary for a Presidenty 
Magtstrale to record the evidence or frame a charge. 


Changes introduced. 

The changes in sub-sec. (1) were introduced for the I 
following reasons . “ \Vo think that the openiog I 
words of S 3G2 (1) requires amendment. As the { 


think that the sub-eection should read better as 
follows: "In every case, tried by a Preawlency 
hlagistrate in which appeal lies, such Magistrate 
shall either take down the evidence of the witnesses 
w itb hss own band etc. ” {Compare S. 201 supra) 
As to this point, the remarks of the Joint Committee 
of 1022 are interesting '* We are inclined to agree 
with tboso'crltics, who point out that the redraft 
proposed by sub clause (1) in sub eec.]Kl] of S. 362 
does not get nd of the difficulty that a Magistrate 
lias to make up Kis mind as to the sentence be mil 


impose before he begins trying the case, 
not see how this difficulty can be got nd of ^ 


In order to meet difficulties that have ’ 
we have introduced a sub-section laying do^ 
the PresidencY Magistrates m eases subjec 
appeal, shall make a memorandum of i.- 

01 the examination of the accused.” {Jotnl 

l£>22.). 

, ... , ii«-toiecorl 


Notes. 

Parties entitled to copies of deposition. — A party to a 
cnminal proceeding is entitled to copies of tho 
1‘rcsidefiey Slagi'tratc’s notes of deposition. Where 
the Magistrate had refused to furnish sueb copies 


to a party, the High Court under S. 43 of the 
fic Uclief Act Ordered tho records of the f* j 
bo brought up beioro tho Registrar and a 
liberty to tho party to take copies — 15 L. N, 
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364. (1) Whenever the nccusod is examined hy any Magistrate, or hy any Court other than a Ilia’ll 
Ei,mm.l,oaol.eco>edhowr«ordcd. MWHisM I'!' Eoj'al Charier 

or the duel Court of Lower Burma, the whole of such 
examination, including every question put to him and 
every answer given by him, shall be recorded in full, in the language in which he is examined, or, if that 
is not practicable, in the language of the Court or in English . and such record shall be shown or road to 
him. or, if he does not understand the language in which it is written, shall he interpreted to him in a 
language which he understands, and he shall be at liberty to explain or add to his answers. 

(2) When the whole is made conformable to what he declares is the truth, the record shall 
be signed by the accused and the Magistrate or Judge or such Court, and such Slagistrate or Judge shall 
certify under his own hand that the examination was taken in his presence and hearing and that the re* 
cord contains a full and true account of the statement made by the accused. 

(<3) In cases in which the examination of the accused is not recorded by the Magistrate or 
Judge himself, he shall he hound, unless he is a Presidency Magistrate, as the examination proceeds, to 
make a memorandum thereof in the language of the Court, or in English, if he is sufficiently acquainted 
’nth the latter language ; and such memorandum shall be written and signed by the Magistrate or Judge 
With his own band, and shall bo annexed to the record. If the Magistrate or Judge is unable to make 
a memorandum as above required, he shall record the reason of such inability. 

{4) Kothing in this section shall be deemed to apply to the cxaniination of an accused under 
section 263 or section 362, sub^sec. 2A. 

Changes introduced. 

The change U consequential upon the insertion o( the new clause (2A) in S. 562.— See Notes under S. 3C2. 

Notes. 

t* Failure to comply with he provisions of S. 342 and 
364. — T tiatea the trial —6 Pat. J. 147. 

2- S. 364 apples to summary trials — 3 Pa» T. 347 

3. .-—i-f. <f t> r. 

364, the object being to take each records out of 

365. Every High Court established by Royal Charter, * * * * and the Chief Court of Lower 

ol „.d„„ i. H,gh Court P™- 

cribe the manner in which evidence shall be taken down 

in cases coming before the Court, and the evidence shall 

^ *aten dojm in cccorJnncc tcUk such rule. 

Changed introduced. 

The •ubstituton of the nord “ahall” for “may”— 1 The other changes in the section art merely drafting 

m*hes the framing it rules a matter of necessity. I amendments. • Wo do not think it neceaaary 


tho oxcluiLns provisions of S. Ol of the Evitlenro 
Act —45 M. 230. 

4. Cross-examination of the accused.— When tho 
examination of an accused Is not such as s con. 
temp ated hy tho Cnminal pro edure Code, but is 
lealfy a cross-examination it should be eft out 
of consideration —24 Cr. 01 (Pat.). 
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that the Judges of the Court should take down j that there should certainly b some record (Jt>inl 

the evidence themselves hut we ato of opinion j Com. 1922). 


367. (I) Every such judgment shall, except as otherwise expressly provided by this Code, be written 

, , , 1 r, X X * j X hy the presiding officer of the Court or from the dictation 

Language of judgment Contents of judgment. r o .» 

of such presiding officer in the language of the Court, or 
lu English ; and shall contain the point or points for determination, the decision thereon and the 
reasons for the decision ; and shall be dated and signed by the presiding officer in open Court at the 
time of pronouncing it, and tchere tt is not tcritten by the presiding officer icith his own hand, every poje 
of such judgment shall be signed by him. 

{2) It shall specif}’ the offence (if any) of which, and the section of the Indian Penal Code or 
other law under which the accused is convicted, and the punishment to which he is sentenced. 

(5) When the conviction is under the Indian Penal Code, and it is doubtful under which of 
two sections, or under which of two parts of the same 
section, of that Code the offence falls, the Court shall 
distinctly express the same and pass judgment in the alternative. 

(i) If it be a judgment of acquittal, it shall state the offence of which tite accused is acquitted 
and direct that he be set at libetty. 

(5) If the accused in convicted of an offence punishable with death, and the court sentences 
liim to any punishment otlier than death the Courtshall in its judgment state the reason why sentence 
of death was not passed ' 

Provided that, in trials by jury, the Court need not write a judgment, but the Court of Session 
shall record the heads of the charge to the jury. 

(6) For the purposes of (his section, an order under section 118 or section 123, suh-scc. (3), 
be deemed to be a judgment. 


Judgment in alternative. 


Changes introduced. 

(1) By providing for dictation of judgments the Legisla- 
ture has f.icilitated work, 4 C. J. 411 m which 
such dictation was held to contravene the provi- 
sions of this eectioo is now therefore obsolete. 

(2) The nen sub section (C) makes >t incumbent on 
Magistrates to record judgments in secuntr cases. 

We think it desirable to lay down that orders 


under ss. 118 and 183 (3) should be deemed to 
judgments for the purposes of the section. 

(3) „ We do not see any necessity to limit the 

of dictating judgments in the manner PJOP . . 
by the Bill, and wo have therefore, redraftea t 
clause.” (Joint Com. 1922). 


Notes. 


the acciised, and at a later date wrote and prefixed 
to that judgment a full iintten jiiilgment dealing 
With the various points raised, the clvs«esof witness- 
es and the re.ssons he had for hclievtng or disbeliev- 


ing those witnesses, field that the irregularity VM 
cured by s 537 Cr. P. C —45 JI. 913 
Magistrate incapacitated after writing but 
delivery.— TliC Magistrate who tried the cv*e , 
seiercly hurt in a motor accident 
done cverjt ■ , 

judgment, 
sent it to I 
Hetd, that 

completely covered by S. 537, and the m 
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“ «ui ptr ahum faeit p-r st " npplw! {Ct 
Rev. No. 2W of 1021 (A) F.l . (SO) A N 181 
24C’r 173 (\) 

3- Requirements of S 367 Cr P C .—All S 3f>7 
requires is that the ji unt fur dctcrmin itn>n shnuht 
be stated, the decision thereon, and the reisonH 
for the decision It cannot be asaumeil tha 
because the Manstrate has not referred to the 
oral evidence, but has driwn inferences from 
documents and from prob-ahilitie*. therefore he 
has not considered the exiilencc If he has Risen 
strong and Icg.al rei»ona for hi' conclusion th© 
judgment is not defective — 24 Cr ISl Pa* ) 

4 Examples of def.cient judgmen's 
4(a) “The appeal is dismi-scd summtrih ** — 2 P.at 
T. 10(1 Pat W 071 4 Pat \V 212 2 Pal J 

693 • 3 Pat J 3S9 Fd ) 

S(&) ' On going throush the record' f find it clcarlj 

E roved that the complainant wa» assaulted at 
er house E\en supjio'ing tliat the accused lu<l 
some hona/irfe claim of right to the hou«e (Mhich 
"as not made out to the sitisf ictum of the hmer 
court), there does not appear nnj ju'tilieation for 
the assault committed on a person in jHissession 
of the house for the time being The appeal is 
« rejected ” — 2 Pat T 22i 
6{e) “I agree «ith the lower court that tho opposite 
aide IS in cultivating nossosaion of the sime ’—2 
Pat. T OIC 

Rules governing judgments of appellate Courts 
7' "An Appellate Court is not required to write a 
long and elaborate judgment, but it is clearly its 
duty, not only to examine the evidence, but nbo 
to write a judgment affording a cleir indication 
that the appeal has been properly tried, and that 
the points urged by the appellant have been duly 
considered and decided An Apiwlfat© Court, 
which writes a judgrent which the High Court 
is unable to follow without reference to the judg- 
nient of the T lal Court, obviously fails in tho dis- 
charge of the duty imposed on it by the law ” — 
•^Wi Laic J in 2 L 308 


8 A judgment of an Appellate Court which contains 
neither the facts of the case nor tho pants for 
determination or the discusiion of thosq points, 
IS not a judgment m accordance with law. — 2 Pat. 
T. 228 2 at T 10 . 2 Pat T. 610. 

9. Tho Apjiellatc Court should exerciie an indepen- 
dent judgment m rev ewing the evidence as well as 
in determining points of law and procedure •— 
(90) A N 148 

fo Perfunctory judgment in bad livelihood cases. — 
Where a nistri(.t Magistrate disposed of an appeal 
against an order under S 110 Cr P. C. m a few 
lines, and made only some general observations on 
the s'olume of evidence which was put before 
him ( 42 witnesses for proieoution and 100 for tho 
defence ), htli, that the judgment was very per- 
functory and was not in accordance with law.— 
10 A J 021 ' .J 

II- S 367 applies to appeals against orders for com- 
pensation —Tho provisions of S. 367 Cr, P. C. 


appellant, the decision thereon, and the reasoni 
for tho decision, the judgment is not m aecordsnoo 
with law, ond is bsblo to be act Aside.— 3 Pat. 
T. 20 s 


17 . Reasons must be given for not passing capital 
sentence— For an offcnco punishable tith death, 
tho extreme sentence is tho exception. Therefore, 
if the Judge does not piss the death sentence, 
ho must find that there are really extenuating 
circumstances and not merely an absence of 
aggravating circumstances —11 Ik 11 321. 


Judgments under S. 421 Cf. P. C.— S. 421 Cr, P. C. 
no doubt empowers an Appellate Court to dismiss 
an appeal summarily, but m doing so the Court 
must r'cord an order giving reasons for the dis- 
missal and showing that the points raised were 
duly considered by it — 2 Tot T. 10 i Coji. (93-(XI) 
L. H. 600 


369. Savt a, otherwise vroMhy this Cole or hu any otharlmc for the tme heiny xn force or, ,n 

r the case of a Jlvjh Court cslahUshtd hj Royal Charter, hj 

““rt not to alter judgment Patent of such High Court, no Court, when It 

tas signed its judgment, shall alter or icview the same, except to correct a clerical error. 


Changes introduced. 

section as amended is an iiniirovemcnt on tl 
'ingmal section of the Code of 1898 The pow« 
111 alteration or amendment was expressly confine 


«nder the Code of 1898, to (1) ca'cs m which 1 
♦entente of whipping is found to be incapable < 
♦secution (S 39J) or (2) cases in which the jHinis 
meni awarded to a person piulti of contemiit 

'ourti-remitteil. 

1) llecission and iiltenitu... 

1’. C. (4) Altorition or < .>nccMali<ni uniie 
' ■ -<e<l under S 


0 a person puilti of contempt ■ 

1 on silbmis'ion of apolf'pj (Jt 4S1 
1 iiItenitiDii of orders under S I- 

u' .o' '• .Xltorition or < .mccMalioii uni 
‘ 48') of iii.aintenanco orders jwsseil under S 4' 
‘t has been held that S. 36'* should bo read 


( 2 ) 


cntniMvil bv S. 437 Cr. I*. C (28 B. 102). The 
wonls “or Ly anj other law for the time being 
in force '* greatly increases the scope of the section 
In the ease of a H'sh ('.mrt. tho jwwer to review 
ita own juilgment is now to b* reiulslej by its 
I -Her Patent. " lYe hive reilraftej the amend, 
ment so as to pns i !e that no Court shall alter or 
review Its jinL'iuent ssse as provided by or under 
anx liw for the lime being m force cr in the ease 
of 'a High Court m is Letters Patent " (JoiV 
Com. 1922) ,, 


IG 
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Notes* 

1. Alteration of judgment by Sessions Judge. — ^Where 
ID passing a sentence of fine, the t^^aions Judge 
omits to pass a sentence in default of payment of 
fine, he has no power to correct this oversicht by 
A subsequent order. The proper coarse in such 
a case is to submit the proceeding to the 
Court and ask the High Court in its tevisional 
jurisdiction to enhance the punishment by inflict- 
ing imprisonment id default of payment of fine.— 

23 B. R. 840 

2. Petition dismissed for default can be reheard.— The 
High Court has power to rehear a criminal petition 
dismissed for default. — 23 Cr. 750 (L) (10 C. J. 

80 Fd.). 

S. 370. 

Notcf- 

1 Omission to give reasons for finding as required by | 

S. 370 Cl. ( ) -—The omission by a Pr sidency 
Magistrate to gire reasons for hts finding as I 
required by S 370 (1), was one of the grounds for 
setting asi^e the conviction — 31 M T 400 I 

3 . S. 441 does net abrogate the erms of S. 370. — Asa * 

s. 37s. 

Notes. 

Power of High Court to go behind the verdict of the 1 
Jury.— A High Court, in the evercise of its luns- I 


3. Omission to pass orders under S. 520 Cr. P. C.— 
Wh^re m setting aside a convicMon fur theft an 
Appellate Court omits to pisa orders under S. 520 
of the Criminal Procedure Code for restoration of 
the property taken from the accuse i, jt can he 
subsequei ly corrected under S. 309 of the Code, 
if the omission is accidental. — 24Cf. 159(JI} 

4 Alteration in High Court judgments — A judgment 
of High Court IS not compete until it « sealeJ. 
Till then it may be Altered by the Judge concerned 
nithout the necessity of having recourse to any 
formal procedure by way of review of judgment 
—21 A 177 : 27 A. 92 


matter of law it is clear that 8 441 does not abro- 
gate the terms of S 263 or S 370. '( t*ke it tost 
It merely allows the Presidency Magistrate to 
supplement the reasons wh'ch have already been 
stated under S. 263 and 370 ’ — 24 Cr. 84 (M) 


uillnotgencrallya'Iowthe verdict to he attached 
arbitrarily, it being necessary for the coavi«JJ 
sh ’ , 

by 


386 (1) Jl’/ieiiever 

Warrant for levy of fine 


ojfender has hceii sentenced lo jtatj a fine, the Court passing the sentence 
ta(e action Jbr tKe recovery oj' the jine »« eifhcr 
the foUoiving nays, that is to say, it may — 


(n) issue a warrant for the levy of the amount by attachment and sale of any inoveaUe 


btiongmg to the ojfender ; 

(6) issHc n warrant to the Coliector of the District authorising him to realise the amount by e^ccf‘ 
tion according to civil procesi against the morcalle or immoveable property. or loth, of the defaulter: 

Proiided that, if the sentence directs that in default of payment of the fine the offender ^ 
imprisoned, and if such offender has undergone the whole of such iinprisonnient in default, vo Cciurt ehaU 
issue such irarrnnf unless for special miaows to be recorrferf in uriting it considers it necessary to do fC 
{2) The Local Oorernineiit may male rules regulating the »i«Mwer iw which uarranis under 
sfr. {!), clause (a), are to he eiecutrd, and for the summary determination of any claims made byanyfcrse 
other than the offender in respect of any projierlij attached in execution of .such v arrant 

(3) nViere the C'o-/rf« issue a uurranl to the CoJlcetor under sub-sce. {/), clause {b), e<‘rh trcrriu 
shall he deemed lo be a decree, and the Colirrior to be the deene-hotdrr, inthin the meaning of the Code of C>r 
I'roeedure, JOOS, and the nearei^t Civil Court by which any decree for a hie amount could be executed shal 
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for the purposes of the saul Code, he deemed to he the Court tchich passed the decree, and all the provi<tion8 
of that Code os to eiecution of decrees shall apply accordingly : 

Provided that no such itnrranl shall Ite exceulril by the arrest or detention tn prison of the 

offender. 


Changes introduced. 

In appreeittinj: the prc*t ehanecs introducwl into the 
prwedure litd down ly th a aection, n study of 
of the remarVa of the two commitleea of 191ft nnd 
1022 be of ;:reat help to the atudent s 
(1) “ We acree to the auVatitution of the word “attneh- 
ment” for the word diatre«a” in S. 386 we 
think it 18 more appropnate 
“We also spree to the renumbenns of this aeetion eo 
amended aa .*86 (1). and to the new aub-sec. (2) 
prepo«ed bv the Bill We y ould however reta'n 
the words “moTealle propcrls ” m aub see (1) 
•vd in heu o' making imiroyeable pronerly 

' ' •• • ection, 

dK to 
Meet or 

• We 

can see no reason why a propertv-own^r who may 
he able to conceal hia moveallea, should not be 
forced to pay a fine which has been inflicted upon 
him hy a Criminal Court, jo't a« much, and by the 
tupe process, as a Clyil debt. It seems to be re- 
eognited that the liability is so enforceable by S 
ift. Irdian Penal Co-’e, and the deeinon in ' 
Amp. y. 5.7afla/« l/Ura. 1. L It. XX Cal. 478, 
and we think that this should be made clear by the 
section under consideration. The proper person ' 
to effect such realisat'on is, we thmk tho Collector 
of the district who will he treated as the decree- 
holder,’'^,9«f, Com '1910 


<2) "We approv* * “ . 

in this cla 

recovered b; • • • 

peiSy throui 

provision 

the Civil r< 

offender who has already been sentenced to im- 
prisonment in default of payment of fine. 

* We recognise that the procedure p-escribed may in 
some cases involve considerable delay and wo 
attempted to find some more summary method 
of proceedin'? against immovable property on the 
lines of those laws wh'ch enable moneys due to 
the Crown to be recovered as arrears of Und- 
revenue We have hiswever found ourselves 
unable to devise any pfoc»dure wh'ch sviU not be 
open to most of the obisetms put forward against 
the present clause — Jem' Com. 1022, 

Effect of the chanees.— (1) Immoveable property” can 
now bo attached and sold in realisation of the 
fine 23 C. 478. 5 B. H (0. C.) 63 t 14 P. R, 1871 s 
22 Cr. 309 (L) are rendered obsolete. (2) A dis- 
cretion is given to the Court in the matter of levy- 
ng fine in those eases in which the full term of 
imprisonment n dsfauU is served out. 

Rulings rendered obsolete— 3 W. R 61 s Rat. 91 : 207. 
(proviso to cl. (ll— This incorporates the Punj, 
Cir. • Chap. LT p- 261 : See 388 (23)). 


Notes 

Scope of the words " May in his discretion ’’—The use 1 
I *v *n his discretion” in S. 386 of 

Cnminal Procedure Code cannot be used for I 
the purpose of interpreting the words "may bo I 


recovered” in S. 148 of the same Code. The dis- 
cretion in S- 3S6 of the Code only refers to coses 
where there has been a conviction and sentence — 
21 Cr. 126 (Pat.). 


337. A u-arrant issued under section 3SG, sub-section (/). clause (a), by any Court may be executed 
of such within the local limits of the jurisdiction of such Court, 

and it shall authorise the attachment and sale of any such 
P«‘P«ty without such limits, svhen endorsed by the District Magistrate or Chief Preridem-y Magistrate 
the local limits of whoso jnri-sdirtion such piopertv is found. 


Changes introduced. 

o'’\**’tution of the words " A warrant issued under I 
‘ suh-sec. (l)'cl. (o) by any Court for " each | 
arrant” is a drafting amendment. The wont 


atiaehment ” is a neceassry substitution for the 
word "distress” «s immoveable properties rap 
now be aold und^r R. (t) 
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'' 388. (-7) When an offender has been sentenced to fine only and to imprisonment in default of 
payment of the fine, the Court may suspend the execution' 
°’ ‘k' sentence of imprisonment nnd may release the 

offender on Itis executing; a bond, with or without sureties, 
03 the Court thinks fit, conditioned for his appearance before such Court on a date not more than fifteen 
days from the time of executing the bond ; and in the event of the fine not having been realised the Court 
may direct the sentence of imprisonment to be carried into execution at once. 

(2) In any case in which an order for the payment of money lias been made, on non-^cco^erJ• 
of which imprisonment may be awarded, nnd the money is not paid forthwith, the Court may require 
the person ordered to make such payment to enter into a bond as presciibcd in sub-sec. (1), and in default 
of liH so doing ma)’ at once pass sentence of imprisonment as if the money had not been recovered. 


Changes introduced. 

The substitution of the words “the Court ’’for the 
words “ and the Court issues a warrant under S. 
38C it" has the effect of giving the Court the power 
to suspend the sentence before it is Actually put 
in execution The latter part of the amendment 


— t/: —the substitution of the words “ on a dst* 
not” for “ on the diy appointed for the return so 
such warrant ” is consequential The rulmg lo 
4L D 1^1 IS now obsolete 


390 When the accused is sentenced to whipping only, the sentence shall siihject to the pronsions 

E„cu.lon .( ..nlenc. ol wk.pping, o„l,. I* 

Court may direct 


391 (7) When the accused 

'o nhippivff onhj amljurnishts 
hail to the satisfaction of the Court for his api'>toranee at 
such time and place as the Court inaij direct, or 

(6) is sentenced to whipping in addition to iMprisonuient 
the whipping shall not he inflicted until fifteen day.s from the date of the sentence, or if an appeal is wade 
within that time, until the sentence is confirmed by the Appellate Court, but the whipping shall he la- 
flicted as soon ns practicable after the expiry of the fifteen das'a, or, m case of an appeal, as soon as practi- 
cable after the receipt of the order of the Appellate boiirt confirming the sentence 

(2) The whipping shall be inflicted in the presence of the officer in charge of the jaih 
the Judge or Magistrate ordei.s it to be inflicted in his own presence 

(3) No accused person shall be sentenced to whipping in addition to imprisonment, when tlie 
term of imprisonment to which he is sentenced is Ics^ than three months 


Changes introduced. 

sections have been amended, in aecnrdsnce u ith I eonddered the ■■ Racial Disfinclions IliH ” 1*7 

the recommend itiona of the Committee which I XII of 1923 (Cnminal Law Amendment Act)- 

Jl95. (/) In any rase in which, under section .TOI. a sentence of wliipping is wholly or pnrfi'*”.’’ 
prevented from being csoruted. the olTender shall be kept in ciistndv fill the Court which 
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t!ie sentence c.in rcvi<e it ; and the laid Court may, at iU discretion, citlier remit sucli Eent(‘nco, or 
sontcncMS the offender in lieu of wlnppin;:, or in lieu of so 
Procedaro if punishment cannot be inflicted pf sentence of whipping as was not executed, to 

under section 391. ^ . 

imprisonment for any term not exceeding ta’elve months 
or to a fine eTecediiiq five hunlred rupee': which may be in addition to any otlier punisliment to 
which lie mar have been sentenced for the same offence. • 

(?) Nothing in this section shall be deemed to authorise any Court to inflict imprisonment 
for a term ora fine of an a iionnt exceeding that to which the accused is liable h\' law, or that which the 
said Court is competent to inflict 

Changes introduced. 

The addition of the word'i *' or to a fine not esceedmg 1 to merely impose a fine in Jicti of the aentenco 

five hundred rupees ” mvke it optional with the I of whipping. 

Court either to pass an order of imprisonment or 1 

397 When a person already undergoing sentence of imprisonment, penal servitude or transporta- 
tion is sentenced to imprisonment, penal •ervitude or 
aaother'offea™ already sentenced for transportation, such imprisonment, penal servitude or 

' transportation shall commence at the expiration of the 

imprisonment, penal servitude or transpoitation to which he has been previously sentenced unless t/ie 
Oo'trls directs that ihe subsequent sentence shaft run eoncurrenllij mtk s>'ch preitaus sentdic. 

Protided that, if he is undergoing a sentence of imprisonment, and the sciitonrc on such subsequent 
connction is one of transportation, the Court may, in its discretion, direct that tl-e latter sentence shall 
commence immediately, or at the expiration of the imprisonment to whicli he has been previously 
Moteiiced 

Prondal, further, that where a persm who ha! been senleueeJ to iiii/irisonmonJ hi/ nil order under section 
U3 in drfauU of furmrhng seemly is whtlsl undergoing such senleMe sentenced to imprisonum,! for an 
tSenee commuted prior to the niahng of such order, the latter sentence shall coniinence inmedia'elg. 

Changes introduced. 

(1) Ti.„ , , , I" ’ I <• 1 offences commilfwl poor to the niakinc of an 

j order under S. 123 anti thns** committed mine. 

qwently “We think that in intxt caic* that i« 
what the liw ehoul-l be; that i« to mv in ca«es 


option to order Bentencea to run concurrently (bee 
S. 397 (3)) 

1-) The proviso to S. 397 definitely ovenules 30 A. 331 
fy* B ) and Rat 774 and affirms the mlmR# m 
f . B 178. 34 B. 32G and other rulings— ««y S. 1-3 
I®) distinction is however drawn between 


^er under S. 123 has been p«sse !. e.y., eases of 
escipe from eu'livly or jsil or offences committed 
in jail, then we think that the impnunmcnt for 
the aubseijiicnt offence shoahl ortiinanly l-e not 
concurrent.”— I Joiaf font. 1922) 


Can sentences be concurrent if passed in separate j 
InaliT— ^Vhtre eeparate tnats are lieU and aeparatel 


sentences passes! upon the aecuse.1 at r»rh Imt, 
th« Bcntenres, under S. 397 of the I'nninal I' 
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cedure Code, must te served eonaecatively. The 
Court has no power in such case t > f irect, under 
S 35 of the Code, that the sen ences rui con- 
current’y, as that section relates to sentences in 
cases of convictiona of several offences at one 
tral.— 19 A J._310. 


Detention of prison under S. 123 Cr. P. C. — ^The ruling 
in 15 S. 205 must be taken at a discount in view 
of the change in law noted above. 


s. 399. 

Notes. 

High Court’s power of revision — Reformatory achools j 
Act does not in any way take away jurisdiction I 


of High Court! to interfere in revision.— (93-00) 
L B. 441. 


401 (1) When any penon has been sentenced to punishment for an ofTence, the Governor General 

_ ^ ^ . in Council or the -Local Government may at any time 

Powei to ausnend or remit sentences. 1 -.i. 

without conditions or upon any conditions which the 

person sentenced accepts, suspend the e.Tecution of his sentence or remit the whole or any part of 
the punishment to which he has been sentenced. 

(2) Whenever an application is made to the Governor General in Council or the Local Govern- 
m-'nt for the suspension orremisuon of a sentence, the Governor Geneial m Council or the Local Govern- 
ment ns the case may be, may require the presiding Judge of the Court before or by which the conviction 
was had or confirmed to state his opinion as so whether the application should be granted or refused, 
together v ith his reasons for such opinion, and also I 0 forward xiith the stntmenf of opinion a certified 
cop>i of the record of the Inal or of suck record thereof as exists 

(3) If any condition on which a sentence has been suspended or remitted is, m the opinion of 
the Governor General in Council or of the Local Government, as the case may bo, not fulfilled, the Governor 
General in Council or the Local Government may cancel the suspension or remission, and thereupon 
the person in whose favour the sentence has been suspended 01 temitted may, if at large, be arrested by 
any policc-ofiicor without warrant and remanded to undergo the imexpired portion of the sentence. 

{4) The condition on which a sentence is suspended or remitted under this section, may be 
one to he fulfillccl by the person in whose favour the sentence is suspended or remitted, or one independent 
of his will 


(•//I) The provisions of the above snh-secUoHS shall aho apply to any order passed hj 0 Criinbud 
Court unUr any section of this Code or of any other Jaw, vkieh restricts the liberty of any person or tH'poses 
any hhrrly upon him or his properly. 

( 5 ) Nothing herein contained shall lie deemed to interfere with the right of His Majesty or 

of the Goreriior General when such ri/jhl is deleqated to him (o grant paulnns, reprieves, respites or 

remissions of punishment 

(•LI) llVierc a roinhlional pardon 1$ granted by His Majesty or, in virtue of any pewers delegated 
to him by the Governor General, any condition thereby ini posed, of ithatevernat arc,. shall he dcevied to hate been 
nnpyselh/u s-iiteiwc of aco nprlent Court under thisColeamlshnllbcenforceablearrorilingly 

(C) The Governor Gencr.sl in Council and the I.ocal Government may, liv general rules or specia 
orih rs, give ilireftions ns to the suspension of sentences and the conditions on which petitions slioub 
presented nntl rle.iU with. 
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Changed introduced 

(1) The Judge is now rc<iuire<l In send n certifietl cop) 
of the record of the tn«l a ong with hw op-mon 
et . “It s well known that in the ca^e of pro | 
ceedings in a High Court, the Judies object to 
their notes bein'* treated as part o the records 
and we have there ore re'erred in our propos'd 
amendment of section of 401 (2) to •• a certified 
copy of the record of the tna', or of such record 
thereof as exists ’ — (Sef. Cow 1022). 

(2) “ We have made a formal amendment m S 401 (a) 
m view of the spccal delegation to the pres nt 
Governor General of His Majesty’s prerogative of 
pardon” (Stl. Com lOlfi) 

(3) The Bub'Clauso i4A) has been inserted for the 


following reason " We have substituted the 
Mord “ law *' for the word “ Act " so as to enable 
the jirovisions of S. 401 to be applied in the case 
of persons sentenced by Tribunals constituted by 
Regulations or ordinances {Joint Com 1D22). 
It would appear that the powers under S 401 
should bo evercisabis under sub sec-flA) in the 
case of persons impnsoaed in default of security 
under S. 123, or m the cases of forfeiture of 
secunty. 

(4) The clause (5.\) supplies an oniiss on with regard 
to the procedure to be followed when a conditional 
pardon is granted. 


Powerto commute pun hment. 


452 (i) The Governor General in Council the Local Government may, without the consent of 

the person sentenced, commute any one of the following 
sentences for any other mentioned after it : — 
death, transportation, penal servitude, rigorous imprisonment for a term not exceeding that 
to which he might have been sentenced, simple imprisonment for a like term, fine. 

(2) Nothing i» this section shall <tffect the frotistoiis of section ^4 or section 55 of the Indian Penal 

Code. 


Changes introduced. 

"We accept the amendment proposed by the Bill but 1 
would refer in the new sub-scc. (2) of S 402 to I 


S. 54 ladian Penal Code es well as S 55 " {Sd. 
Com. 1016). 


s- 403. 


Notes. 



afterwards tried tor any distinct offence for wh ch 
a separate charge might have been made against 
him On the former trial under S. 235 (1) of the 
Code. Therefore, an accused person, who has 
been tned for an offence unde' S 342 1. P. C. cm j, 
be subsequently tried for an offence under S. 147 
ol the Code, even though the two offences formed 
the eame transaction mthin the meaning of S. 233 
(1) Cr. P, C.— 24 C. N. 7G3. 

*• Acquittal Under S, 138 I. P. C. bars trial under S. 

■ ■ a 


to the trial of that person under S. 16 of the Alotor 
Vthides Act lor dnving the car witbowt a Iicw«ie. 
bo long as hia acquittal on the same facts for a 
d fferent offence remains in force, the | nnciplo 
of oiiirr/on aerpiil apples, and a ^ond trial on 


wimo facta cognate to or involved in the offoneo 
with which he wai previously charged, is barred 
bv S 403 Cr P- C Tho mere pro'pect of ge ting 
additional evidence cannot bo a grou d for over- 
nding the principle of oufr*/oi» ncjuil, as the appli- 
cation of S. 40-Jv do'S not depend upon additional 
evidence beinz aviilible or not —2 I at T. 31 
(45 C. 747. 37 B C53 28 A 313 Fd ) 

Plea of autrefois acquit must be de'er-rired on 
investigation of facts —A decision thst a prosecution 
IS barred under the provisions of S 403 of the Code 
of Criminal Procedure ought not to be arrive i at 
without an in' edigatlon of facts put fora-ard on 
behalf of the complimant.— 23 C X. 513 


. 40J app 4® acquittals 'or absence of complain. 

jit. The proTWio contained n P. 403 Cr. P C. 

s iniperotive, anl bars a second trial of a peff«jn 
rho nas once been aequittesf on the same charge, 
rhe section does not make anj di*ti ction between 
icquittah after tnal. and acquittals under bs. 
•47. 34'. and 404 Cr. P C bo lor- as an aequittif 
mder P. 217 stands. ?. 403 bars a eecon ! tr al on 
he same charge, no mstter whether the order of 
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cediiro Code, niu^l be served consecutively. TIiC 
Court has no power in iuch cn"e t • « ircct, under 
S S'} of the Code, t'-nt the een enrev ruiron- 
currency, as that section relates to sentences in 
cases of convictions of Be«(rnl offences *t one 
trnl.— lOA J._310. 


Detention of prison under S. 123 Cr P. C. — The nihnj 
in IS H. 20" must be taken at a discount in vie* 
of the ehnnee in law notel above. 


S. 399. 


High Court’s power of revision.— -Iteformatoiy aehoo** 1 of Ilijh Court' to interfere in revidnn- {91-00) 

Act does not in nns wa.s take away jurisdiction I !>. H. |il, 

401 (/) IVhcn any person lian lieen penlenrerl fo punislinicnt for an offence, the (tosernof Oeaerfll 

ill Council or the Loral novernmmt may at any time 
Powei to suapenu or remit sentences. ... 

ssilhoiit comlitums or upon an)' conditions ssJiic" rni 

person sent ‘Hood accepts, Ruspciul the execution of Ins .sentence or remit tlic wliole or anj' P-if* 
the punishment to which he has been pcnteneed. 

{'2) Whenever an applration ii made to the Oovernor (•encral in Council or the Local Govern- 
rn’iit for the auspension or icinls don of a sentence, the Governor General in Council or the Local Govern- 
ment ns tlic ease may he, may require the presidios Judse of tin* Court hefore or by which the coUMCtioo 
was had 01 confirmed to state his opinion ns «o whether tlie application should be pranted or refused, 
together with Ins reasons for such opinion, omf of so to forirard t/ifh I fie ftn(nue7it of sue/i opinion n cerltfcd 
cop’j of the record of the Inal or of each record thereof ns exists 

(.3) If any condition on winch a sentence has been suspended or remitted i«, In the opinion of 
the Governor General in Council or of the Local Government, as the cn®o may be, not fulfilled, the Goi'ernor 
General in Council or the Local Government may cancel the suspension or remission, and thereupon 
the person in whose favour the sentence has been suspended or remitted may, if at large, be arrested by 
any polieo-officer without warrant and remanded to undergo the unoxpired portion of the senteuce. 

1,4) The condition on which a sentence U svi3\»eaded or temitted under this section, ^ 
one to be fulfilled by the person in whose favour the sentence is siispcndeil or remitted, or one indeP^'’'^®"^ 
of his w'lll. 

(■f/l) The proiisian^ of the above sub-wtionx shall also apply to any order parsed hy a 
Court unhr any section of this Code or of any other lau, trhich restricts the liberty of any person or impose' 
any liberty upon hm or his property 

(5) Nothing hciein contained shall he sleemed to interfere w’itli the right of Uis 
of the Governor General vhen such right is delegated to him to grant pardons, repries es, re5pil^* 
remissions of punishment. 

{■fA) Where a conditional pardon ts granted by His Majesty or, in virtue of any peicers dciogoto<^ 
tohimbylheGocernorGeneral.any conditionther^ytmposed, of ichntever nature, shallhe deemed to 
iinpjselb'i asen>eneeof aco npslcnt Court under this Coleandshallbe enforceable aecordivghj. ^ 

(C) The Governor General in Council and the Local Government may, bv general niles or spec‘s 
orders, give directions as to the suspension of sentences and the conditions on which petition^ 
he presented and dealt with, 
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Changed introduced 

(1) The Judge is now required to send » certified copy 
of the record of the trial n ong with his opinion 
et . "It 8 well known that in the case of pro 
ceedings m w High Court, the Judges object to 
their notes being treated as part o the records 
and we have there ore ro'erre 1 in our propos'd 
amendment of section of 401 (2) to " a ecrlified 
copy of the record of the tna', or of such record 
thereof as exists ’ — {S«f. Con 1022) 

(2) " We have made a formal amendment m S 401 (ol 
m view of the specal delegation to the pres nl 
Governor General of His Majesty's prerogative of 
pardon " (Stl. Com 1910) 

(3) The sub clause (4A) has been inserted for the 


follotving reason “ We have substituted the 
word " law ” for the word “ Act " so as to enable 
the provisions of 401 to be applied in the case 
of jiersons sentenced by Tribunals constituted by 
Regulations or ordinances (Joint Com 1922). 
It would appear that the powers under S. 401 
should be exercisable under sub sec (iA) in the 
case of persons impnsoaed in default of security 
under S 123, or m the cases of forfeiture of 
secunty. 

(4) The clause (5A) supplies an oniiss on with regard 
to the procedure to be followed when a conditional 
pardon is granted 


492 (/) The Governoi General in Council the Local Government may, without the consent of 

T> the peraon sentenced, commute any one of the following 

Power to commute pun hraent. i f- • 

sentences for any other mentioned after it : — 

death, transportation, penal servitude, rigorous impri$onment for a term not exceeding that 
to which ho might have been sentenced, simple imprisonment for a like term, fine 

(2) A’of/iuij m Uns seclwn shnll affect the j>rovmonsof secliou 54 or section 55 oj the Indian Penal 

Code. 


Changes introduced, 

“ We accept the amendment proposed by the Bill but ( ^ 5* 

would refer in the new lub-see. (2) of S 402 to 1 Com. 1916) 


S. 403. 

Notes. 

!■ Trial for one offence whether a bar to trial for other 
offences committed m the same transaction. — A 
person acquitted or convicted of any offence may, 
under S 403 (2) Criminal Procedure Code, b© 
afterwards tned for any distinct offence lor wh'ch 
a separate charge might have been made against 
him on the former tnal under S. 233 (1) of the 
Code. Therefore, an accused person, who has 
been tned for an offence undei S 342 t. P. C can 
be subsequently tried for an offence under S. 147 
of the Code, even though the two offences formed 
the same transaction within the meaning of S 235 
(IJCr. P. C.— 24 C. N. 703. 

j. a,-. ,-o T Ti /■ V. s. 


-1...C in nf Motor 


same facts cognate to or involved in the offence 
with which he was previously charged, is barred 
bv S. 403 Cr P C. Tho mere prospect of gc ting 


V Plea of autrefois acquit must be de'erxircd on 
investigation of facts —A decision that a prosecution 
IS barred under the provisions of S 403 of the Code 
of Cnminal Procedure ought not to be arrived at 
snthoat an investigation of fa-ts put forward on 
behalf o! the campUinsnt.— 23 C. N. 343. 

A S. ao^ aco ies to acuuittals 'or absence of compULn. 

The provisio contained n S. 403 Cr. P C. 

is imj>eritive, anl bars a second trial of a j.erwn 
who has onre been scqiiilteil on the same charge. 
The section does not mke any di»ti -ction between 
acquittals alter Inal, and acquittals under hs. 
247. 3t land 404 Cr P. C. bo long as an acquittal 
under S 517 stands. P. 4'i3 bars a sec-m i tr a] on 
the same eharge. no matter whether the order of 


ol outrr/oia aojuit app ic«. 


ul a ^ond Inal oil 
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acquittal 19 Rfioi! or Lad. Icpal or illfjjal— 2 I’«f. 
T. \’0 


lasp S -IdS lm9 HO ajiji)icnli<m Tjjr Atqujtt*! <>/ 
a iicr-*nn, tried lor An oMonce wndor S ^2 ol the 
Rcpistration .\<t AiUlioiit the {«mii«'ion •>! one 
or other of tlic peroona rc'errul ti* m S. KS of the 
eiTTie Att, Lcin^ illc"il, .s 4fU vil! not Ltr arreon I 
trial for the nanie ol/enec, after the miuiiile jier 
mission has ficcn obtained -—21 O. t*. 2'»'4 
(Note— There h a dncrpince of judicial ojnnion as to 
the meaning of the term “coinpitcnt to trj'”. 


In the latest c-asc Cl Cr. HO*) (.S) whlrh billiT! 
tVanojintSi V. f; He. H'N and 21 M. Oil. the wont- 
*• r omiictent jursiliction " are held to refer to the 
cliaracli r and e'ntiM of the ('oiirt « Inch has de i !• 
ed the r**e. The ojiposjte Tien is taken m 37 A 
!»’ and 21 O. 2 *'t no td aL-Af, n:.. if a ease 
IS not tr.able without nanofon, a Court cannot be 
•aid In be of “ cnripefcnt j'un'dietion " if ft tries 
the rase U|th»iit the rerjuired saneliort.) 

7 . Acquittal m case of “ battery ’ bars a second tdal 
for hurt.— A |<ers.*n trie*! and aejiii'ted on a chi^' 
of iisinc enmina) foece umlrr .“s 3*)J /which .n 
chides the offciiee of bitters) cannot be tnf<l 
in resr>ecl of the same criminal matter on s charges 
of Lurl.— 10 \V. n. 3^ ’ 11. I- 


S. 404 . 


Notes. 


Admission of appeal after expiry of limitation. — The 
.uc vised were cemicted on the 3ttt\ t^ept and the 
lA't d.vtp for fihng their appeal a aa the tith Noa r , 
iiRcr nvshiHR Rtlawance for the tune reqaiife«l for 
obtaining eopiM but the oppc.al was filesi «n the 
17th Novr The C’tphnation for the detiy avaa 
that there aiaa Civil Court Vacation from the 
lUh (Kt tw the IClh No\f, and the Vacation 


.liidpe did not arrue nil the ditea nn whnli he "Wt 
expected t<* ei( at the hesilquxftcrs of the ih*tnrt. 
/jfl-l, that the failure to present the appeal in time, 
was slue to the (set that timclv notiee «« not 
gsvei of the time and plaei' at whieh the Vaeadpn 
■isidee jirojiosed to lin'd Ids sitting and therefore 
the appeal was not Larre<l 1 — 22 Cr. 42(1 (C)- 


40G A»>j who h(ii li^en orifefeil hiK/rr 


,.8^r“pUroM^rsaT^E;S^^ '» Oi^r or /a. 5»l 

h^hnriour »iiy rj/i/ieiif (igninft e»c/i ortler — 

( 0 ) 1/ vtn-le lij a Presi Icnoj Mngtstratc, (0 the High Court ; 

( 6 ) 1 / iii'i'lc hg an;/ oth'T Mngistrite, to the Court of A’msiou .* > 

Promlcd thnt the Local Goivriiiiintt mag, by notijtctttion in the local official Oatcife, ilircd tM 
(iiiy ifitfnVl s;>ecj/eif in the Mofiffnifiou o;»/icoh /low gurh onlerx mmlr hj/ n Mo^iifrate otkr 
than the Diftricl Magi'>trate or a Preiiilcncg MagUlralc shall lie to the District Maglsl^ete 
an I not to the Coutl of Se^^ion : 

Provided, further, that nothing in this section shall applg to person^ the proendings against telom 
me laid before a Session Judge tn accordance teith the proi isious of sub-sect ion [2) of 
section (> 3 ^ 1 ) 0 / secfi'im 123 . 


Changed introduced. 

(1) It will be seen that in the absence of special notifi- 

. cation bj the Local Gov ernment all apiveals in the 

inofassil ni-'amst senirily orders nili Jie to the 
Sessions Judge instead of the Pistnct illustrate 

(2) Tlie second provi-o follows the nihngs in 15 P R 

Notes. 

I. The Additional District Magistrate is a “ ilagVtrate I 
other til vn the Ihatiitt Jlagistnvto” within the I 
meaBing of b. 4015 of the Lcde riid consequently | 


19no . 23 V. rt ISSG : 9 C. RTS ( S. 40fi (.7)1 
removes an anomaly. See Kote No. 2 leloiF 
(3) An appeal against an ortlcr under S. MS by he 
Bistrvet Magistrate, will now now LetotUeSee^ 
Judge.— (’9S) A N 127 is If erefore obsolete. 


an apjieal lies fioni an order, iimler S- H** * 

proceeding under S. Ill*, of Ihi, Additional 
Magistrate to the District Magistrate — IS C. 
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2. Appeals in cases where reference to Sessions Judge 
IS necessary — No limitation is laid doi\n in S 409 
as to the nght of appeal to the Distnct Magistrate 
m cases m which a person is ordered to give se 
cunty for good behaviour under S. 118 hy a sub- 
ordinate Dist let Magistrate Where however, se- 
curity IS ordered for more than a year, a reference 
la to the Sessions Judge is necessary, when the 
accused fails to furnish security. The questioi 


the order of the Sessions Judge. This query has 
been raised by Abdul Kadir j. in 05 P. L. 1022 
but not finally decided However, the proviso 
introduced by the Amending Act settles the point 
and takes thi clasi of cases out of the provisions 
of S 409 — Ses Note above. 

3. Distinction betwen the powers conferred by S. 125 
and 406 Cr. P. C. — Under S. 125 Cr. P C. a'l that 
a District Magistrate is empower h 1 to do with a 


403A Any pjnon aggrieved by an order refusing 

' in*r.mty “ ‘o ““P' 

against such order , — 

(0) if made by a Presidency Magistrate, to the High Court ; 

(6) 1 / made by the Distnct Magistrate, to the Court of Session; or 

(c) if made by a Magistrate other than the Distnct Magistrate, to the District Magistrate. 


Changes introduced. 

" The new S. 400A provides for an appeal against the I against the rejection of surety in such proocodings." 

rejection of sur ty under S. 122,” " We also (5<f. Com. 1016) 

tunic that those should be a general tight of appeal | 


407. (/) Any person convicted on a trial held by any Magistrate of the second or third class, or 
any person sentenced under S. 340 or f» respect of vhom 
lewnS'ot th rd Magistrate of the or a sentence has been passed under 

section 380 by a Sub-divisional Magistrate of the second 
class, may appeal to the District Magistrate. 

(2) The Distnct Magistrate may direct that any appeal under this section, or any class of such 
appeals, shall be heard by any Magistrate of the first 
.! .pp„b il„t cu,. M.sutr.t.. him empowered by the Loeol 

Government to hear such appeals, and thereupon such appeal or class of appeals may be presented 
>0 sneli subordinate Magistrate, or, il already presented so the District JlagUtrale, may be transferred 
*» ouch snbotdinite Magistrate. The District Magistrate may withdraw from such Stagistrale any 
appeal or class of appeals so presented or transferred. 


Gkanges introduced. 

Ihe words “or m respect of whom an order b»s been I 
^dc or a sentence has been paired under S 360 I 
have been introduced to meet the rulingin 17 B I 

895 (Sees. 380(4) It hai been held therein by j 


NAvia J that appeals in such cases lie on'y to ths 
Seaaions Judge. This vijw has now been definite* 
ly overruled. 


Notes. 

*• Orders under the Motor Vehicles Act.— P was con- j 
'icted of the offence of not producing his d ivcf • > 

17 


license on demand bv ths ro'ics aoJ sentences 
under S. 10 of the jfjtor Vehicles .\ft (VIII of 
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1914) lo pay a fioo of twenty* fu'o rupee* TLe 
- ' **• — ' ■'*- '* -f 


Magistrate on whom special powers have teen 
conferred under S. 40? (2) — la not a Court to which 
nn appeal ••ordinarily” lies uithin the meaning 
of 6. 103 from the orders of a Magatrato exercining 
second c’nss powers — 2 L. J. COO. (30 (X 391 
and 3 N. 60 W.). 

Suhd'iTlsional Magistrate, Court ol Appeal wthin 
the meaning of S. 520 Cr. P, C. — The expression 
•• any Court of appeal *’ in S. 620 has been construed 
ns meaning ••Courts to which appeals ordnsrily 
he " (S. 42 M. J. 401 ! Cr. Iter. Ca<ea no. 525 of 
1903 and S4 of lOOS (il)). h’ow a Sa^mional 


3f8gistrBt'**8 appelLito powers are dependent on 
the iletegation o the same by the Distncl JIiju- 

I • ' ths 

• . ( 01 ) 

• ■ ■ hn- 

. . . C 

thit 

though ordmanly he cannot do *0. he eta pS's the 
order as a conseouenlisl or er wilhin the meinins 
of S. 423 (d) if the matter is treated as a p^rt of 
the proeeAhngs in the nppea' itself, (2) thst when 
a Distnet Magistrate ha* dirccteil a case or a c*rtiia 
class of eases to be heard by a eubdlnsional Ifaju- 
trate under S. 407 and he hears the appeal, hu 
court if a court of Appetl within S. 520 Cr. P 
C.— 21 Cr. 1C2 (M). 


40S Any person con\"ictc<l on a trial hcM by nn Assistant Sessions Jiulge, a District Magistrate 
or other Magistrate of the first class, or any person sentenced 
JadJo'S; tuts*"* O' >■" rrspfct 0} »» Id, te. 

mndf or a $entrncc hns been jmssnl vn^er reetion 3S0 ny a 
Magistrate of the first class, may appeal to the Court of fission : 

Pfovifled as follows 

(0) * • • • . 


(6) when in any case an Assistant Sessions Juilge or aMngIstratespeciallycmpowcrcd under 
section 30 passes any sentence of ImprisoDmcnt for a term e.tceoding four years, or any 
sentence of transportation, the appeal of all or any of the aecttstd eonvkted at such trial 
shall Ho to the High Court ; 

(c) when any person is convicted by a Magistrate of an ofTcnce under section 12 1 A of the Indian 
Code, the appeal shall He to the High Court, 


Changes introduced. 

(1) The first psrt of the amendment puts S. 409 on 
a par with S. 407. 

(2) The words •• of all or any of the accused sentenced 
at such tnal” embody the view taken by the 
Punjab Chief Court in 162 P. B. 1911 and 12 P. B. 
1900 and the Lower Burma Chief C^urt la (’03'00) 


(3) 


th^teoieoce 

rt. 


Notes. 

r. Convict on under S. 22, Cattle Trespass Act. — ^A 2. 

person who is directed to pa r compeiisatioi under 
b. 22 of the /ct (I of 1871} ca i be sstd to be con* 
victed of an offence I ut the compensation awarded 
against him. though recoverable as a fine, 

IS not a fine Within the meaning of the 
Pena! Statutes. There’ore, an appeal gainst 
his conviction lies under b. 408 Cr P. C. and does 
not fall within the restr ctive pro istons of S. *13 
of that Code. — 23 B. R. 89 


entente passed before Code of 1898 appealed 
iter ths Cod- came nto'force. — Cert in P , 
vere e nv cted and sentenced to 


(07- ’01) U. B. I. 94. 
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409. An appeal to the Coart of Session or Sessions Judge shall be heard by the Sessions Judge 
Appeals to Coart of Sessioa ho» heard. or by an Additional Sessions Judge, 

ProriM that on /Irf^i/ional S'«jiont Jndge shall hear only such appeals as the Local Gorcrnment 
may, b’j general or sp^nl order, direct or a* the Sesuons Judge of the dimion may mole over to him. 


Changes introduced 

The s ihordination of an Additiona ‘ esa ons Jad^e i 
to the Sjssiona Jodse is further empha^bed here 
(see Kote under S 193). It ii danhtfnl a4 to vhe- j 
ther the Court of Aiditonal Ses5jotLS Jnd^ ran 

S- 413 - 

Notes. 

AppeaUhle sentence passed against onij some of the 
accused opens up the whole case. — VThen dea'in* 

»ith the appeal of those accused persons who h»ee 
recejTed appealah'e leuteuces. a Sessious Judge 1 


now he re.raided as a Court of appea within the 
meaning of S 195. The mltogs in 4 Pat. J. 374 
and 14 Cr 195 (C) must in this view, be regarded 
as of doubtful authoritT.~ S. 409 (11). 


is competent to deal srith the appl cat on made 
bv the co-accused who hare received non-appeal, 
able sentences.— 3 U. P. 44 (Pat.) (4 Pat. J. 
433 Fd.). 


415A anything contained in this Chapter, vhen more persons than one are eonvieted 

in one trial, ond an appealable judgment or order has heen 
passed t ft respect of any of such persons, all or any of the 
jitrsoM conricted af such trial shall hare a right of appeal. 


Special right of appeal la certain c 


Changes introduced. 

(1) The new section incorparates the decisions of the 

sereral High Courts as reported in 33 A 395 
42 C 374 17 M J. 248 : 4 P • J. 435 (Pe* Jwala 
Pd. J. ) : 3 U P 44 (Pa‘ ) and 0 ‘ber ruliugis noted 
under S. 413 notee I, 2 and 3. The !ol owing 
decisions therefore stand overruled • 5 B. H. 
(C. C.) 33 . 40 31. 591 • 9 31. T. 322 ; 31 3L J. 837 ; 
10 S. 150 • 39 A. 349 -4 Pat. J. 435. (Per 
J) 

(2) The Joint Committee of 1922 added a clause to S. 


415A to meet the case in which the accused srith 
an appeahbte sentence, postponed the prosecution 
of his appeal until the pcr.o luf limitation was about 
to ecpirr. pronling that the limitation will mn 
from the dat • on which a first apwal is preferred 
by a co-accused who has received an appealshle 
aeateace. Ths clause hai been deleted by (ho 
Le^nslaturo at the time of passing the Dill in its 
fins] form. 


S- 416. Saving 0 / v,„<ei,va on Emopran Brilkh mhjvvia-BrpiaM In) Act Xll oflSi}. 

S- 4 : 7 - 


Notes. 


Js^to be ordinarUv treated as «mclu»ve^ 

‘•id dosru in Fmperor t. C4afa» 3 ’ib7* (• *• 

. . . .p has the 


uuwn m emperor v, 

1^) the Court of first instance - — . _ 

^ advantage^ ow 


Witnesses before 
theC 


« h ■» evidence. 


paid 

end 

ioeta 


These considerations applj 

forte to an appeal from an ac«\uift*f. a 


kI natunilr. 


the Court is ehary of disturbing a finding o‘ the 
first Court, rejecting the endenee against the 
accused ai unreliable and declariag his innoreace. 
The aawe Judgment further lays down the aalutarr 
rule that - the findings of fact of a Cimrl whicb 
hasthr ev -Sente before ilwlf, is onLnanlv entitled 
to treat WeUht and shonld be set asde tv the 
CViurt of Appeal onlr when the imiicat-ofM of eus- 
lahe are efear and 'this is ipeciaUv true in eassa 
where the Rnd-ng Is in IsToor of the aerusrd'a 
innocroce. If in such a rase the evidente is all 
aBlitscre-iiUhtT is a matter id i'{an,.« wi! 
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out invoWnt; other con«iderntion<, the opinion ol 
the Court hich heard tho w ilnci^ea must be treated 
as almost conclusive. ARain, lE tho emlenco I* 
such, that opinions may reasonably vary as to its 
"Orth the Court of Appeal Mill hardly adopt the 
viewad verse to the accused, and behevc the evidence 
as to his guilt, which the lower Court has dis. 
believed, and take upon itself to set aside the 
verdict of acquittal. The indications of mistake 
must be obvious, or the evidence too strong to !•« * 
rejected before the Court will interfere.” — Shad! 
IM C. J. nxd I«dte Jonts J. in 22 Cr. 172 

(L) 

?. Misdirection when no justification for interference 
with an order of acquittal. — A tnero failure on the 


ptrt of the Sessions Judge to point out to the 
.fury all the matters which msv be considered by 


Cr. 47 (I’at.). 

3. H'gh Court will not interfere unless judgment is 
perverse.— The High Court will not Interfere in a 
judgment of aequiltal unless the lower O'urt bsi 
teen presTr*o in it* jiidirnient or taken i»ieh *in- 
rcasonalle and dist'irted ronclu«ions of the hcti 
os to cause a misearrtaso of justice. — (4 A. 14» i 
18 C. S. CM Kd.)-3l*at T. 390. (Pat ) • »« « 
8 P.L. 1013. 


418 (1) An appeal may He on a matter of fnet na well as a matter of law cxeept wliero the trial 

Appe.l on oaltei, admi„lbl.. I""'-''' "'’I"'*' 

of law only. 

£rpIanafion— The alleged severity of n sentence slmll, for the purposes of tlija section, he dcerocil to 
be a matter of law. 

(2) Notwithstanding anything contained in SH&*jccfio« (7) or t« section •}2S, suV-sccticn (2). vhei}, 
tn the case of a trial lyjunj, ang person is sentenced to death, antj other person connefed in the same trial 
with the person so sentenced winy appeal on <i matter of fact as well ns a ninffer of law. 

Changes introduced. 

The Legislature has now diffcrentiatesl the ea«e of I any c««ftceii‘ed of ruth a per«nn can now 

persona sentenced to death from the ca«e of on' facts n> tetU ntl.iw. 

other persons A person sentenced to death or I 


Notes. 


iijgii «.<uuti. Ill ii cuiiiirDiAUuii 

pioceedmg under S 376, has the power to gn into 
facts whether the tnal was held with the assistance 
of assessors or a Jury. There is no reason why 


a person convicted, say of murder, by the 
and sentenced to death, and who has *PP*^ ■ ’ 
should be m a worse position than a iWRon wBo 
has been sentenced to death but who has 


appealed, and wbo«e case comes up befov® “I 
High Court for confirmation m the usual coors 


Uw —See also, 5 8 103 (F. B ). 


S. 419. 

Notes. 

■1, A „-i li t. .... -f. , Unstamped copy of judgment allowed only ^ 

case of jail appeals — lYhere certain jji 

of 


Code of Cnnunal Procedure for differentiating 
between a judgment passed on an appeal filed 
Under S 420 of the Cr P. C. by an appellant in 
jail and a judgment on a similar appeal filed through 
counsel under S 419 Cr P C — 24 0 C 304(3 0 J 
326 Diss ) : 19 B, 732 . 44 A 759. 
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S. 421. 

Notes. 

1. Where Jail appeal is summarily rejected, second 
appeal through counsel does not lie — bee Not© No 1 
under S 419 eiipro 

2. Appeal once admitted cannot be summanlydismissed 
— An order was recorded on the 2‘lrd. January, 

1922, m the order sheet as follows s “Admit 
appeal" The Magistrate heard the pleader on 
the 13th Fehruarr, 1922 and then on the 23th, 
and he dismissed the ajijieal summarily. The 
appeal was remitted in order that it might bo 
reheard on the ground thaa once the api>e.al is 


admitted, the court admitting, has no jurisdiction 
to dismiaa it summarily —23 Cr. 733 (C) 
Complicated cases should not be summarily rejected. 
— In a case in uhich there arc disputed questions I 
of fact and a large number of documents and the J 
Trial court has come to certain findings after a | 
good deal of discussion of evidence, the appeal 1 
should not be summarily rejected mthoiit aening ' 
foe the record — 22 Cr 340 (C) 

4. Judgment in appeals dismissed summarily — See 
Notes under S 397 supra. 


S. 422. 

Notes. 

Reasonable notice of date and place of hearing must 
be given— An appellant is entitled to reasonable 
notice of the date and placo of heanng of his appeal 
A notice to the appellant's p'leader that his appeal 


would be heard next day, at whatever camp he 
might find the District Msei«trste is neither reason, 
able nor sufhcient— '22 B. R I8S i 24 Cr. 89 til). 


^pellate^Court should see whether plea of self* j 


eution witnesses, the accused had elicited matters 
uhich might go so support tliat defence— 22 Cr 
414 (C) 

* ^Opinion of Appeal Bench when not binding — The 
opinion of nn Appeal Bench in one matter relative 
to an isiuo of J.iw on the construcHon of n doco- 
went, is not binding upon another Bench Billing as 
a Court of fmt instance in another matter.— *8 
C. 328 (9 B. L. 623 Fd.) 

3 AppelUte Court cannot enhance security — In an j 
•P^al from an order directing an accused person 
to furnish security for good behsviour, the Appellate 
Court has no jurisdiction to increase the amount 
security required by the Trial Court— 24 O, C 2SG 

< l^tssion to pass order under S. 471 may be rectified I 
ty Appellate Court.— Where the Tnal Court has 
omitted to pa«s an order under S 471 
I’. C. the High Court can pass the same in 
Wviaion, ss n consequential or incidental order 
»^thin the meaning of S. 423 42 31. J. 72- 

5- to alter conviction— The fin.t Court conmet^ 

9 the U accused of noting under S. 147 I T. C 
4te Lower AppclKte Court acquittal ten of the 


accused but confirmed the eonvietion of the re* 
maimng four accused As there were only 4 
accused, he altered the conviction to one under 
S 323 Cr P 0 and reduced the sentence of im- 
pnsonraent Hiid. that it was open to the Sessions 
Judire. on appeal to alter the conviction from ono 
under S 147 to one under S 321— 20 A J,213. 
Exponeiog remarks against witness— Amendment 
aa authonsed by b 421 (d) means amendment of 
of the effectiso order of the Court below. An 
incidental or consequential order means an order 


tial or incidental oiuer — 4* A. y- • 

4BurT 173: A Bur T 20and, 10. J 141 not FcL). 
Excusing delay m presentttion of appeals is not un 
ucidental or consequential order— 4n Appellate 
Court cannot excuse the delay in presenting an 
appeal, under 8. 423 ( 1 ) (<fl Cr I* C . as an order 
excusing the de!a\ is neither a consequential nor 
an incidental order— 21 Cr e9 (31) 

Appeal heard m the absence of counsel.— 44 here the 
AppeUant a counsel was prevented Iv Railway 
atnAe Imm attending and the Court dui-«Mrd tf 
the appeal after “ j-ruung the reconl " and 
aidenng the grounds of ai l-eal in In abMm*e. UU. 
that as the appeal had been di*p«e.l of cei tho 
Bients. the Hub Court had no p-*er to eet aaido 
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the jixd(;mcnt of tlio Court Ldo\r merrty on th« 
ground that the pleader or the counwl on tehalf 
of the petitioner not heard in the Court 
beIow--2l Cr. 119 (P.it ) 

9. Sessions Judge cannot order commitment — A 
Sessions Judge to whom nn appeal baa l>een pre- 
ferred by persons convicte<l by a Msgialrate cannot 
direct the conitnitment of tliem to bia own own 
Court for trial — (’So) A. N. 297 

Instances of Misdirection to the Jury. 

ia(a) In a case of theft, the failure nn the part i>f the 


nent to show that the accuse 1 htd de.allf con*ti> | 
tufed a misdirection— (18S1) 2 Weir -tSS 
IX (6) Where in a cose of theft, the only erideneo 1 
against the accused was the pfxse<«ion of stolen I 
propertv 5 sc.ars after the occurrence, ArW. that | 
the Judge fad mi«dircctixl the Jurj* by aajiog ; 
that “ on this ertdcnce, Rotnith<tanding that it is ' 


nesrir 5 jeare since the crime occnircil, yoowiU 
decide whether you are sstiified with thepnsoaer'i 
explination fur hia pos«M«ion of stolen property." 
The proper course would he to tell them to conn* 
der whether, afler H jtsrs, it was reasonable to 
require the prisoner to prove how he came by the 
goocls nr whether his slorv, not being in itwU 
improb.sble, ought not to be accepted. — (ISSl) i 
Weir IS9. 

12 , (C) A direction to the Jury that they ehnnlJ era- 
net the prisoner, if they beheveil that Lc b»d 
sh'iun the stolen property to the Felice, is open b 
exception. If a i>er«on i« found in pos'cssioa cc 
control of stolen property, there is, of course, a 
presumption that he w>s the thief. Put 
mere fact of hnowins where such properly w, 11 
not oiuivalent to po4se««ion. — (IW) 2 Weir 43J. 

13 Can appellate Court order retrul by another Court f 

— An Apl'clLstc Court may order the rctnsi ot an 
aeeuseil person by another Court of eoape^t 
Jurisdiction, even where the first trial has wn 
held bv n Court of competent jnn«dietion.— t 
•00) 233(210). 


S. 424. 


Notes. 

Judgments of Appellate Court.— An .AppclKto Court ( hare been duly eon-sidered end 

IS not rniiiircd to write a long and ehborate judg. Appcihto Court, which writes a iodijowt 

‘ * ‘ High Court is unable to follow, without ,^^.,1, 

• to the juilgment of the Trial Court, ebnoa«Iy 

in the discharge of the dutv impo«c<l upon n j 
the law.— 2 L. 303 : 19 A. ’J. 021. 


435. (!) The High Court or any Sessions Tudgc or District Magistrate or any Sul»-tli\ jiion.!! 

tratc empowered by the Local Government in this heha 
m.ry call for and examine the record of any proceedingi 


Power to call for records of inferior Courts. 


before any inferior Criminal Court situate within the local limits of its or his jurisdiction 


for the 


purpose of satisfying itself or himself as to the correctness, legality or propriety of any Micg. 
sentence or order recorded or passed, and as to the regularity of any proceedinis of such interior 
Court and may, when enUinj for such record, direct that the execution of any sentence he suspenkd a . 
ifthe accusedisinconJinement,thathebereUasedonbaUoron his own bond pending the examination ej 
the record. 

Ex-planation. — All Magistrates, whether exfre»si«y*oriyi«flI or appellate jurisdiction, shall he deemed 
to he inferior to the Sessions Judge for the purposes of this subsection and of section 437. 

(3) If any Sub-divisional Alagistrate acting under sub-sec. (/) considers that any such 
sentence or order is illegal or improper, or that any such proceedings arc irregular, he shall ^ 

record, with such remarks thereon as he thin^ fit, to the District Magistrate. 

(3) * * * 

(4) If an application under this section has been made either to the Sessions Judge or District 
Magistrate, no further application shall be entertained by the other of them, 
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Changes introduced. 

(1) The power to grant bail or to aaspcnd DTOcnlion of 

rentence is a nece^ssay concomitant of the power 
to call for records of inferior Court* The omis- 
' 6ion to provide for the esercise of this power has 
now been remedied 

(2) The explanation clearly adopts the s icw in such 

rulines as (’S9) A. N. 100 in which it wa« definitely 

U A A .U.. 4l.« r . .4 -I , -n ^4 4 


of the District Slamstrate exercising appellate 
jiinsdiction was held not to be infenor to the 
Sessions Court 

(1) “ It has been susrgested from various ijuarters 
that revision should he allowed in respect of pro- 
ceedings under ss 143 and 1(4 and Chapter XII. 
We do not agree that any change should bo made 
in the law in this respect .” — (Joint Com. 1922). 
The Legi«lature fhw Aoi«wr omitted Sub-section (3) 
at the final passage of the BilL 


Notes. 


Revision under the Upper Burma Criminal Justice 
Regulation. — (1) Under the provisions of S XV of 
the Schedule to the Upper Burma Cnmina! Justice 
Regulation, the Judicial Commis<ioner will not 
interfere with an order of District Magistrate, even 
where the procedure is incgular, unless that pro- 
cedure has occasioned a failure of luatice.— 41920) 
3 U. B. 270 

(2)r-' . 


U. B. 269. 

3. - 


purports to have been made If it is within the 
sc^ of the section, the court cannot reuse the 
order on its merits, in other werds, «c are not 
concerned with the propriety of the order if il is 
withm the scope of S. 144. If it outule the 
»tope of the (ection, it is liable to be set aside on the 
ground that the lower court has no jurisdiction to 
mate It.— 22 B R 137 

4- Revision after expiry of two months — A High Court 
not drehno to revise an order passed under 
® f'f4 Cr. P C. after the erpinj of two months from 
the date of the order It will examine the order 
^ SM whether it sras passed with or without juns- 
diction, and if in its opinion it is a wrong order. 
It will express its views about it.— 42 iL J 352 
(.4 5L 45 and I Pat. T. 377 Fd ). 

High Court will not act under S. 439 unless lower 
been moved under 5. 43S-— ft « not the 
practice of the High Court to entertain an appU- 
MtJoa for revuion, under S 433 Cr. P C. against 


Eo'Tuiries under Bombay District Police Act (IV of 
‘*93)— An order made under S 41 of the Bombay 
4>i.tnct Pohcc .Act by a Distnct Jlagislrate is an 


executive order and not one of an inferior Court 
with which a High Court can interfere — 15 S. 120 
(11 8 113 : 68 54 12 B. R. 1029 Ii«f f?eon> 
Orders under S. 145 Cr. P. C. — The High Court refused 
to mterfere in the following cases . 

7 (I) The following irregularities were committed : 
(4) the order under sub-sec, ^1) did not mention 



8 (2) In the notice under the section there was no 
finding about any hkclihood of a breach of the 
peace— 23 Cr 303 (A) . 15 A J 1140. 

o (3) Where the preliminary order did not contain 
any finding as to who was in possession on the 
actual date of the order, the order is illegal but if 
there is nothing on tho record to suggest that 
there was any change of possession in the interval, 
the omission will not bo regarded as material 
—14 L W C78 (6 C X 841 and 3 C. N. £63 Fd.) 

10 Refusal to exercise jurisdiction under S. 146.— 
Where a Magistrate refuses to take action under 
S 143 Cc. P. C merely on the ground that the 
parties are jointly entitled to the land in question, 
a H'gh Court has junsti ction to interfere in revision 
wbero such irrenularity has been committed-— 
2 L. 372 (2 L. W. I20d 17 Cr 217 (M) . 23 1*. R. 
1902 Fol ) 

principle has always been recognised that 
where the 31agiitrate has adopted none of the 
procedure required under S. 145 Cr 1* C. and 
has pasied an ord«r without reference thereto. 
Tho Iligh Coart may interfere with such order as 
not one which ha* really been made under the 
#cctioa-42 P R. 1S39 (F. B ) . 24 Cr 100 (M) « 
139 P I* 1912) where however the irregoUntiea 
eomtmtleii are not grave, the JIuh Court will not 
interfere merely on the ground that lutstantial 
luitice has not been done —23 Cr 421 |L) ( see 23 
1*. 1902 and 7 P. P- 1907) 

11 District Magistrate as appellate Court mfenor to 
Sessions Judge — A D.strct ilagutrate atting as 
a Court of .Appeal is an inferior CViBasl CV«rt 
to the Sews'oas Ojuft Ijt the parjejsei cf b. 435 
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Cr. P. C.— 3 L. 23 (U C N. revi /)m» t 313 P. L, 
1913 : 15 P. U. 1901 : 12 C. 73 (F. B ) 7 A. 833 
(F. B ) Rcferrcil to.) 

12 . High Court iiill not ordtnanljr proceed •m') motn 
Under the very extensile juiwem eontnmed in 
cd m S. 13" of the Cr P. C. the Hich Oiurt ran 
call for and examine the rcconl of procr**«l'n!j 
if the nc''C'*aity for eo iloins has been hroucht to 
its notice 111 any niannert and it is esti<>fie<l that 
there arc n priori grounds fur A|ipreli<ndint; a 
miscarriage of justice, hut it ehonhl l>c loth to 
interfere on hchalf of a person convictnl in a enmi- 


nsl case, if that per*on b an adult nf ordinary in* 
teltigcnce when that ptrson him«eH m no irsy 
oimtcsts the pronnetv of his conaktinn.— 21 Cr. 

13. Fine imposed under Bengal Regulabon VI of iSil— 
It IS I'nlv the Collectcir who can take action and, 
iinjmse A fine und'T Bengal ncgulation VI ef 1823. 
Where the Joint M.airistralc procf^ds under S 2 
*>f the Urgulatixn, which he has no jurisdiction to 
dll, he deals with the case as a Magistrate and the 
Sessions Judge can tahe action under S. -tJ-i Cr 
P. C —7 A. J. 9S3. 


436. Oa examining any record under section 135 orotlierwi^e, the High Court or the Sessions Judge 

* , may direct the District Magistrate by liim«el{ or by any 

Power to order mquiry. •' T ^ . 1 j 

of the Magistrates suhonlinatc to him to make , and 

the Diiitnct Magistrate may himwlf make or direct any ?u1>ordinatc Magistrate to make, further 
inquiry into any complaint wliicb has been dhmis<e«l midcr S. 203 or sub-scc. (3) of S. 201, or into the 
case of any person necused 0 / an offence who has I>een discharged. 

Piociilcd that vo Court shall viaKe any direclion under this srelhn far inguinj mto the ease of any 
persomcho has been diicharijed xinUss such jterson has had an opyortumli/ of sheirinj cause vhj such 
direction should not be made. 


Changes introduced. 


ofttusamendment. — bee 437 (9). This proviso 


ehould he studied along inth the notes emhodicd | 


Notes. 


Notice to accused. — (1) There is nothing in S. 437 of the 
Code of Criminal Procedure srhich renders pre- 
Tious notice to the accused compubory betore 
an order setting aside an order of discharge and 
directing further enquiry into the case, can be 
passed under that section, hut as a matter of judi- 
cial discretion it is advisable that such notico 
should be given — 24 0 C. 142 : See 26 3L 41 : 
4 L. J. 411 . 24 Cr 136 {Pesh ). 

(2) An order for further enquiry against an accused 
person who has been discharged, should not ho 
passed without first serving notice on Inm so show 
cause why the order should not be passed. 20 
A. J 91 


Meaning of “ accused ” person. — The term “ acenv 
cd pereon ” in S 437 Cr. P. C includes personsj 
against whom proceedings under S 110 and the 
foUoiTing sections of the Cr P. C. have been tideen 
\ — (91)A AT. 100. 


4 . 'Effect of ‘ revival of a prosecution *’ Within S 7 
Expl. 2 of the Presidency Magistrate’s Act— A re- 
vival of prosecution is not a continuation of the 
original prosecution from which the accused ii*>« 


In Ohoplcr V, {notes under S. ■IS") m ij* 
matter has been exhaustively dealt with (PP 
and 75S). It b now cleat that tn cases 
the complaint has been summarily disipw*”' “ 
notice is necessary [sec S. 437 (61)) , 

added a proviso to the present S, 437 to gite eH 
to the rule hud down by the Courta that a ires 
enquiry should not ho made into the case P* ' 
son who has been discharged unless he has * 
opjiortumty of shewing cause.*' { Joi’«* Com. l^—l 


been discharged . Ujion the revival of sueb p ■ 
«eculion, alt the witnesses on whose endeoce 
prosecutors intends to relv, as justifyu^S , 
committal of tha accused," mu«t bo exsoun 
before the Slagistratej and if any of them we 
examined at tho time of the original pr03W°'' 
they must bo examined de now— ^ C- l-I* 
Sufficient reasons rnust be given.— No 
properly set aside an order of discharge „ 
having and assigning solid and sufficient . 
for domg so. An order for further enquiry 
S. 437, Cr. P C. (S. 436) without setting t 
grounds therefor is bad and mast he set asiae 
(13) M N. 633. 

The essential consideration for ordering 
enquiry — The essential matter for oonsidera 
in settmg aside an order of discharge and 
a further enquiry under S 437 Cr. P. C. ( “■ j 

18 the prospect of any pubho advantage 
ca^e being re-opened. Where there is uo ^ 
prospect by rea-ion of the comparative!) 
ficant character of the offence, of the cou^w^ra 
time which has elapsed since its commission, 
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the nature of the evidence arailahle, an order di- 
recting further enquirj- would be without jurie- 
diction. — 13 SI. J. 555. 

Further enquiry^ only when order of discharge is 
perverse or foolish. — Further enquiry under 437 
(436) should not, as » general rule, bo ordered 
unless the order of discharge is manifestly perverse 
or foohsh or is based on a record of evidence obvi- 
ously incomplete. The mere fact that the District 

I , . » , 


■ ■ > 15 : 

20 P. W. 1916 Fd ) : 44 A. 691 : 24 Cr. 184 (A) 


8 . Retrial will not be ordered when evidence is doubt- 
ful — ^High Court will not order a retri.sl, where a 
conviction on the evidence is doubtful — 30 M. 

T. 18. 

9 . Lapse of time no ground for refusing further 
enquiry — Lapse of tisno is not a sufficient ground 
for refusing to order further enquiry if tho offeneo 
appears to have been really committed. It would 
be encouraging accused persons to delay proceed- 
ings if mere lapse of tune were admitted as a good 
reason for not proceeding with the ca«o, when stioh 
a course is otherwiso justified. — 23 Cr. 746 (N). 


437. 'When, on examining the record of any case under S. 435 or otherwise, the Sessions Judge 
Powr to order commilmml. District Jlnsislrate considers tlist silcli rose is triallo 

exclusively by the Court of Session and that an accused 
person has been improperly discharged by the inferior Court, the Sessions Judge or Pistrict Magistrate 
Olay cause him to be arrested, and may thereupon, instead of directing a fresh inquiry, order him to bo 
committed for trial upon the matter of which he has been, in the opinion of tho Sessions Judge or Pistrict 
Magistrate, improperly discharged. 

Provided that no Court shall tnaJeoany direction under this section for inquiry into the ease of any person 
Kho has leen discharged'unhss such person has had an opportunity of shewing cause why such direction should 
^0* he made. 

Provided as follows 

(rt) 'What the accused has had an opportunity of showing cause to such Judge or Magistrate 
why the commitment should not be made ; 

(b) that, if such Judge or Ufagistrate thinics that the evidence shows that some other ofTenco 
has been committed by the accused, such Judge or Magistrate may direct the inferior 
Court to inquire into such offence. 


Chani 


‘ges introduced. 


437 waa S. 436 of the Code of 1898 before it waa | 
‘mended by Act No XVIII of 1923. Aa to the I 


reason for the change under tho heading 
changes Intro<lueed " under S. 430. 


accused. — It is an essential 
precedent to a valid order under S 436 
i that the accused should have an opportnni- 


tv of ahoving cause against Ills commitment.— {'RS) 
A N. 276. 


(J) Tho ScMion. Jiidtc or District Majistnite m.v, if ho thinVs lit, on (■Jamininj; iin.Irr 
Etport ,0 n.-h Com ' section 133 or otliertri- tlie tcrotcl of snr j.rocre.nnc, 

° ■ rpport for theonlrisofthr Hiftiit ourtthr rr.nlt of such 

and, wl.en .uch report contain, a n-commendation that n .mlonro Is rr.rr.r.l or .Itr,.,l, 
otJrr that the ercculion of such sentence In-sn.pendeJ and, if the seeu.-l „ in ronCn-ment, th.l he 
tt eased on h.;! hond, 

IS 
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(2) An Additional Sessions Jndpe simll hare and may exercise all the power* of a Scsdocs 
Judge under this Chapter in respect of any case which may 1)0 transferred to him hj or under amj genera] 
or special order of the Sessions Judge. 


Changes introduced. 

“ By or umlcr any general or special order of thoPe'»5ons 
Judge" is introdiieed in order to fwhiato ll»e 
work of the Additionn* fsesstona .lodge hy obrial- 
ing the necessity of issuing ft separate c*rtler in every 
case ” 

t Commitment can be quashed only on a question of 
law — A commitment can only he qu«alie<l on ft 
on ft question of law. The question whether the 
evidence already on the record is eufficient to 
establish tho charge is not sach a question. It Is 
a question eonnectwl more with tbo property of 
a conviction rather than mth tlic propriety of a 
comraitroent — 8 0. J. G27. 

2 District Magistrate carmot set aside order of acquittal 
—A Distnct Magistrato has no authority to set 


Aside An order of nequittal by n subordinate Mass- 
trato in revinon or to act otherwue than as pro- 
vitlol by S. 428 Cr. P C. A High Court can tike 
action of its own motion and set and? an order 
of flcquUtal and direct a retrial— 9 0. J. Cb 
3 , High Court not bound by the term of the report— 
Although in a report to the High Court under S. 
433 Cr. I*, C. ft .‘.es.^ions Judge does not recommend 
that the proceedings against the accused bo 
quashed, jef, as ft consequence of the report, tbs 
fsets of the case are brought to the knovledge 
of the High Court, that Court has jHri«dictioa 
under R. 419 to stop further proeeedingt it it u 
aatiafiwl that they are barred— 21 Cr. 30 j (S). 


439. (7) Tu th** caic of any procoetliog the recortl of which has been called for hy itself or wlicH 
has been reported for orders, or which otherwise comes 
High Court-, po..r, of rorUlou. jj, i„ j,, JL-cretio", 

exorcise any of the powers conferred on a Court by Appeal by sections 12.1, t2C, 127 nnd 423 or on a 
Court bv section 33S, and may enhance tho sentence ; nnd when the Judges composing the Court of 
R'visionare equally divided in opinion, the case shall he <lispo<ed of in manner provided by section 429, 
(2) No order under this section -shall lie made to the prejudice of the accused unless lie has 
had an opportunity of being lie.ird either personally or by pleader in hii own defence. 

(i3) Where the sentence dealt with under this section has been pasacd by a Jfngiatrate acting 
otherwise than Under section 31, the Court shall not inflict a gieater punishment for the offence wliict, 
in the opinion of such Court, the accused has committed, than might have been inflicted for such offence 
by a Presideney ilagiatrate or a Magistrate of the first class. 

(-4) Nothing in this section applies to an entry made under section 273, or shall be deemed to 
authorize a High Court to convert a finding of acquittal into one of onviction. 

(5) Where under this Code an appeal lies and no appeal is brought, no proceedings by way 
of revision shall be entertained at the instance of the party who could have appealed. 

1 (5) Notwithstanding anything contained in this section, any cont’icfed person to ichom an opportu 
nity has^een given under suh'Sec. (2) 0 / showing cause why his sentence should not he enhanced shall, in shov- 
ing couse. be entitled also to show cause against his conviction. 


Changes introduced. 

\(1) “tVe'hftve introdnced an amendment of a. 439 
\ cona'quential upon the alteration made by tho 
\ Bill in S 195” iJoinl Com, 1022). 

(2) Though an accused person was entitled under 
$ub-sec (3) to show cause why the sentenee^MUsed 


on him should not be enhanced, be was “ 
the same time entitled to show that the con 
itself was illegal. TMs privilege has 
evprcssly conferredjon him by law. 
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Notes. 


X. Practice of the High Court — It is not the practice 


A. 4^0 lu mako u leieiuuuo lu iu«) lyuiiri unuer 
S. 433 of the C!ode 4S C. 634. 

(Note— Before moTing the iligh Court in revision an 
appUcation to the lower Oonrt la an essential step 
in the procedure, irrespective of whether the District 
hlagistrate or the Sessions Judge baa power to 
grant the rehef or not.— 43 A 407 (41 A. 687 (6813 
i'd ). 

3. Where appeal bes High Court would not act under 
tinder S. 439. — Where it is open to an accused 
person to appeal and ho doea not do ao, clause (6) 
of S. 439 Cr. P. C. bara the entertainment of an 
application for revision — 14 S. 173. 

3. Revision of orders of acquittal — The High Court 
has DO power to coavert an acquittal into a con- 
viction, but it has power to direct the Tnai Court 
to conclude the tual in the manner provided by 
bw.— 2 U, P. (L) 39. 

4. When Govt, refuses to appeal— 3Vhcro there is an 
appeal by a PoLce Prosecutor or the Crown from 
an acquittal, the ILgh Court, sets its face against 
revision. Put when an aggrieved compbinant 
moves the Govemmeut to appeal under S. 417 
Cr. P. C, and the Government refuses, be can move 
the High Court in revuion, but the Utter will 
exercise its junsdiction sparingly and only where 
it is urgently demanded in the interests of public 
justiee— 43 AL 9U (4 C. 012 (61b; Pd.) 

3. Order for retrial of case ending tn acquittal— Upon 
an application m revision agaiust an order of acquit- 
tal, the High Court has no doubt the power to order 
a lo-tnal, but this power should be exercised 
in exceptional cases and with cantion. Only when 
theoSencoisoI a senous character and where there 
has been a miscarriage of justice — e.g — the lower 
Court has misquoted tho evidence or rejected 
evidence which is prima /aci« reasonable and cre- 
dible, without assigumg any reason, that the liigb 
Court wiU interfere— l‘J A. J. 6S9 : 19 A. J. 382 ; 

: 24 0. C. 157. 

6. Note— Tho High Court can direct only a retnal in 
such cases, li cannot conitrt the/indni'jof aequittat 
•afo one of contichon — 19 A. J. 382. 44A. 332 

7* Retrial for a graver offence by a competent Court.— 
n hero the evidence discloses an oUence of a graver 
character bejond the junsdiction of a suboruinste 
tnbuaal, tho High Court may quash tho conviction 
and lentenco for the minor oiience and direct a 
tnil before a tribunal haimg junsdictioo over 
tbs graver offence. Whether U "ii* do so or not 
b a question, not of bw but of expediency on tho 
facts of the pariicubr ease— (9) 2 " «r 609 : see 
(90) 3 ^Yel^ 6h9 

^ ^ ®*punge remarks— Where tho Trying 

Hagisirato came to a finding that the prosecution 
tndeaco was insufficient and unconvincing and ' 


the defence endenco as more convincing, and 
recorded a judgment of acquittal, but added that 
his own impression was that tho case was “not 
false ” and that is should bo entered as “ true ” 
in the Pobce register, held on an application by 
the accused, (a Polico officer) that tho remarks 
were illegal and inconsistent with tho judgment 
of acquittal and should bo expunged from tho 
judgment— 3 Pat. T 239 (Pat.) (5 Bur. T. 20 R.). 


10 . 


It. 


junsdiccioQ, and where rightly or wrongly, he 
comes to the conclusion that the land is not within 
his junsdiction, and passes an order dropping 
the proceedings, his act docs not amount to a 
failure to exercise junsdiction to enable the 
High Court to interfere in revision — 22 Cr. 392 (C). 
Order passed by Revenue Court under S. 476 — The 
High Court has no jurisdiction, under S. 439 Cr. 
P. C. to entertain an application to revise an order 
pass^ by a Revenue Court under S. 47C of the 
Code, buch an order, however, is open to revision 
under S 116 Cinl Procedure Code or S. 107 of the 
Government of India Act— 0 Pat. J, 178. 


Interference on questions of facts— It is tho duty 
of the High Court, in rcvisioD, not to weigh the 
evidence given on behalf of one side or tho other 
but only to see whether the Court below has ap< 
preached the consideration of the appeal in a 
lair uay. having regard to the interest not only 
of the proseeuUoii, but also of the accused. Ordi* 
nanly where the evidence has been considered by 
two Courts, the High Court wiU not interfere in 
revision on the facts. (4 O. C. 223 1 13 A J. 1074 
See IJ P.R. 1674 n4P.L.1012j. Incascsuader 
under 8. 110 the High Court will interfere and 
undo the work of months,” on]| if the evidence 


home to the accused, comphcity with a definite 
pieeeof6a<fmeuA»(19 A. J boS) tVhea in,a revision 
peUtion to quash proceedings against tho petitioner, 
it IS alleged among other grounds that no offence 
has been committed on the facts as given in the 
eompUiat, it is not desirable that a High Court 
should give its prehnuasty finding on Ib^ facts. 
(13 b. 149). The praitice of tho High Court baa 
long been not to inierfere in criminal revision on 
facu found bj the lower Api*lblc Court, but 
this rule IS not an absolute one. The High Court 
wiU esaia.no tho record m order to aatisly itself 
oa to tne propnety of the Lndmg •• and acquit the 
•ccused if It IS of opimoa that tho guilt of tho accos* 
ed has not been e*UbLshe-l bejonl reasoosbla 
doubt.— 20 A. J 276. 


I*. Compoiiuoa of offence can now be aRowtd m 

revision.— fae Code as aa'ade’l by ,\rt XWfl 

of 1923 coaUins an exjw* pronuoa (ere h, 316 
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caio laying down a contrary jiropo^ition U 3 1**1. 
458 which follows 43 C. 1143: ISaJi. 1212: 
29 ir. J. G21 : 37 A. 127. All these rulmgs aro 
now thcrcloro obsolete. 

13. Order ttnder S. 197 Cr. P, C. — Under the rcTisional 
powers conlcrred by the Cr. P. C. tbo High Court 
has no authority to interfere with ttn order made 
bv a subordinate Court granting or refusing ■anctiwn 
under S. 197 Cr. P, C.— 2 I* 303{20 C, bo2 K.L). 

14. High Court will insist on lower Courts haring 
summons and warrants properly executed — It is 
the business of a Court to sec th.st its ■ummonses 
and warrants are duly executed and If the accused 
insists on the Court issuing proccas for the attend* 
nnco of his witnesses, ho has done all that the law 
re(],uires of him Where the ^lagistrate has dis* 
posed of the cose without compclUng the defence 
sntnesses to attend, the High Court wtU remand 

the case for disposal m accordance with law after 
hearing those witnesses.— 10 J. 015. 

15. Quashing proceedings in rerislon before the trial 
takes place. — M’hero an accused |)cr«on is only 


wero allowed to continue— (23 Cr. 429 (L)). 
High Court has the power to set aside m roriaion 
an order of a Magistrate chargmg the accused with 
an offence but it should exercise the power only 
111 exceptional cases. (24 Cr. 118 (L). 33 P. It. 
1910). 

16. Objection that Magistrate has failed to comply 
witn S. 342 may be raised in rertsion — An objection 
that the Magistrate has failed to comply with the 
reguirements of S. 342 of the Cr. P. C. raises a 
point of law and may be taken for the first time 
at the hearing of an application for rensioo, al* 
thoug 1 it was not u.ged in the Courts below, and 
is not set forth in the application — 3 Pat. T. 347. 

17 Interference with sentences — The sentence to be 
pass'd m eaca case after connctioa must be left to 


X8. Enhancement of sentence — The High Cdurt will 
not as a rule interfere to r-nnaace a sentence 
of imprisonment. But where the offence is of 
a si'nous nature haying lar-reaching conseijnenoee, 
ond the sentence is manifestly inadequate the 
High Court would enhance tne sentence, cTCn 
when the convicti m has taken p.ace alter the 
lapse of three ^cars after the offence was committed 
—4 S. 8U. 

19. Interference with or-iers of Revenue Courts — ^ITie 
High Court harl no jurisdiction to interfere as the 
DiBtnet iie^istrar had acted as a Beveoue Court, 
and that the proper remedy was to obtain a rc* 


tersil of the order of the Diitnct P.rgistrer ly 
the Board t>£ Bevenue ot by a decree of a Cird 
Uiurt— 23 Cr. 415 (Pat.). 

2o Retrial to supply omission to record eridence of 
prerious conyiction— H’herc the ommion to record 
cTidenco of previous conviction is due to the neg- 
lect of the Msgtstr.ite, the High Couit iscoTi[<tfnt 
to interfere m rovision anl order a new tr»*l'"13 
P.lt 1874:3uP B 18S1:28P Jl lS7i):19r.B. 
1879 : 12 P. n. 1874. 

2 t. Stay of proceedings pending result of Cinl htiga. 
tion. — It 'annot to *»id that, a« a icneril rule, 
a proceedip.: in Cnmina* Court should ho stsjc'I, 
pending a decL«ion of a Civil Suit in regard to the 
same subject matter. The Leg-shture bw giTCO 
to a .Msgiatrute the power to regulate the prcK-tcd- 
mgs of hi* own Court and discretion should ordi* 
n.anly be l*It to the Magiitrato either to et»v pc'" 
eeedings or not, as hr, in the eircjmstanccs of the 
case, may think ngbt and proper.~23 C- t-ly '• 
31 a 83S s 33 C 009 : 2J D. 785 : see 6 C. S. 44 : 
« c. xxu : 0 C S. ccUii : in C. -V- chv s eto : 
14 C. X cxxxi 1 31 C. BIS : 30 M. S.’IV 

22 Conversion of finding of acTUittal to one of 

viction— The meaning id S 439 (4) Cr. P. C- is to* . 
whrro an accused person b.\s been acquitted 00 
charges he is not to be convirteJ, but if hr Wi 
heel convicled at all, t> 439(4) docs net •PPv * 
him 20 0.0. 44 (37 11. IIO Fd): 21 
17 (M) 1 24 Cr. 120 (Pesh.) 

23. Note— (1) In jAhore, it has been held that the 
0>urt .learly nas power, on the renslon side, tosn 
osid* cve.i an order lor aciiuittal, and rear wru 
do so when the order is based on a misappreheasic 
of the bw— '3 Cr. COO (L) (8 P. R. 1918 id. )• 

24. Note (2) •• As a rule, an laterference is not 

lu revision with an order of acquittal on the app 
cabon of a pnvate party, eicept wheie suca m- 
terferenoo is imperatively demanded in ta 
^teresu of pubbt, juslne, or where the proc 
adopted is so irregular or illegal as to 
whMo tnak” — KaaKan^a Loi •f. 0- m -4 Ct. 

(O) (See 37A UO : 24 O C. 157). 

25. Power to rehear criminal petition — The High Co 
has power to rehear a cnminal petition (usau 
for default.— 23 Cr. 750 (B) (10 C. J. 80 Pd-)- 

26. Stay of proceedings. — ^Proceedings in 
conat“r-cases of noting anstng out of *“® 
occurrenc** cannot be stayed, merely on the $>" , 
that the prosecution witnesses in one 
examined as witnesses before the trial of the 
case, in wfach they arc accused, will be ■; 
prejudiced m their defence, nor can procee a 
in one of such case* be stayed on tne 

after the disposal 01 that case, it may not b® 
saty to try the counter- case. — 24 Cr. 233 (t'l- 

27. Stay of cnminal proceedings ordered by ‘J 
Court — The h£igh Court has the 


reason for holding the other way — 31 M. 61'-'. 
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is. Alteraiion of finding. — ^Tho High Comt is compe- 
tent in rension to alter a finding of connction 
maintaining the sentence— {87) A. N. 95. 

29 Judicial notice of Government Jetter. — The High 
Court exercised its rovisiona! powers by tsking 
judicial notice of a letter from the Government 
enquiring “ whether in the opinion 0! the High 
Court, the judgment of tho Magiatr.ate was Jegi) 
and equitable" and disposing of it under 8. 4J9 
Cr. P. a— 2 A. 522 : see also (87) A N. 144. 

30. Interference with orders under the Legal Practi- 
tioner’s Act — The High Court canuot interfere with 
an order of a subordinate Court under S 35 of the 
Legal Practit-oner's Act, on the ground that the 
finding of that Court is against the weight of 
evidence. It will interfere if at all under b 15 of 
the High Courts Act.— 21 A. 181. 


5 . 440. 

Notes* 

Applicant absconding after grant of bail— A person 1 
trho applies for revision to tho High Court, and j 
OD beiog releas^ on bail, disappears and is not to | 


31. Revisional powers of the High Court as affected 
by S x6 of the Reformatory Schools Act (VIII of 
1897) -^See 1 L. B. 68. 

32. Order of discharge can be set aside in revision — 
The High Court his power under S 4td r.ad with 
S. 423 Cr. P. C to cense an order of discharge passed 
by A Presidency Magistrate and to direct a further 
enquiry, if there are good rea'ons for doing so, 
although no question of jurisdiction ari«ca m the 
case (20 C. N. 1128 : 27 B. 84). An order of dis- 
charge, due to misconception of tho law, m^y be 
set aMife under S. 431 (114 P. X* 1U12) 

33. All forms of judicial mjustice within Hi^h Court's 
power of rectification— 'i’nere is no foim of judicial 
injustice which the High Court, if need be, cannot 
reach under the Charter Act — 12 C. N. 67.8, 


bo found, IS not entitled to be heard through bis 
pleader and the High Court may refuse to proceed 
with bis apphcation — 24 Cr 240(A). 


S. 441. 


S. 441 does not abrogate the provisions of ss. 263 or 
37® — S. 441 does not abrogate the terms of 
8. 2o3 op S. 370. It merety allows the Presidency 


Magistrate to supplement tho reasons which have 
already been stated under 8 203 and 379—24 Cr. 
84 (M). 


PART VIII 
SPECIAI* PKOCEEDINGS 

Special pbovisions bei*ating to cases in which European and Indian British 

SUBJECTS ARE CONCERNED. 

«3. (I) Wier,. ,n lie course of lie Inal outside a fresolme) loicn of any ogene, TUnuioUe uilh 
tmpnsonmtnl, the aceused pmou, at any Umthfjore he ts 
lletenajnjto . .. ... .. . .1. 




imprisonmewf, the aceusea pertau, m u/.y w 

i regarding applicability of this commilled for trial under section 213 or is asled to tfioic 
cause under section 212 or enters on hit defence under section 
n%o,lieeo,emoybe, claim, Hal lie case cuyilloU tried unde, lie of tit, Chofler, tie 

imiuinny into or trying He cure, ufirr uurUn, such inyuiry o, he Hml, neec.ory and of Irr 
He oceusel peon reosonable lime inliiu uhei to adduce ei ideuee in eujiporl ofhuelaim. ,ial! if 

■ (.) Hot He eomplainoiil and lie accused perimu, a, any of Hem are reipedeely furopean, aaj 

InJian Brilisi mbjecle ar Indian and European Bnlith ruhjeelr, " 

(i) Hal, in cieic of He eonnecliou uilh He case of Mi an European SrUi.i euljeel and an Mian 

It,ili,hei,hjecl.ili>espcdienlfarthernd.ofja,liee Hal lie ea.e ,iauU belnej anj„ tU 
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(5A)). conterriog poncr on n Uigli Court exorcising 
rcvisional jurisdiction under tj. 43'J , to xllow any 
person to compound any oficneo which ho » Com* 
tent to compound under S. S. 315' Tho latest 
ca'io laying down a contrary proposition is 3 £'at. 
458 which ioUows 43 C. 1143: 18 & N. lt!12 : 
29 J. G21 : 37 A. 127. All these rulings &ro 
now therefore obsolete. | 

13. Order under S. tpy Cr. P. C. — Under the rcTisional 
powers conferred by the Cr. P. C. tho High Court ' 
has no authority to interfere with an order made 
hv a subordinate Court granting or refusing sanction 
under S. 107 Cr. P. G.— 2 I* 303(2(1 C. b32 PiL). 

14. High Court Will insist on lower Courts having 
summons and warrants properly executed — It Is 
tho business oi a Court to see tti*it its summonses 
and warrants are duly executed and if the nccu*cd 
insists on the Court issuing process for the attend* ' 
anco of his witnesses, he has done all that the Uw 
requires of }um AVhere the Magistrate has dis* 
posed of the ease without compelling tho defence 
witnesses to attend, tho High Court will renund 

the case foe disposal in accordance with law after 
heariBg those witnesses— 19 A. J. 943. 

15. Quashing proceedings in re^ulbn before the trial 
takes place.— M'hero an accused person is only 


were allowed to coatinuo^23 Cr. 429 (L)). A 
High Court has the power to set aside to revision 
an order of a Magistrate charging the accused with 
an offence but it should execciso the power only 
U) exceptional cases. (21 Cr. 118 (L). 33 P. It. 
1910). 

16. Objection that Magistrate has faded to comply 
witn S. 342 may be raised in revision— An objection 
that the jilagistiate has failed to comply with the 
requirements of S. 342 of tho Cr. P. C. raises a 
point of law and may be taken for the first time 
at the hearing of an apphcation for revision, al* 
thoug 1 it was not u.ged in the Courts below, and 
IS not set forth in the application — 3 Pat. T. 347. 

17 Interference with sentences — The sentenco to be 
passed iQ eacn case after conviction must bo left to 


X8. Enhancement of sentence — The High Cdurt wiU 
not as a rule interferu to .-niiaace a seatence 
of imptisonment. But where the offence u of 
a senous nature having iai*reaching consequencee, 
aud the sentenre is manifestly inadequate the 
High Court would enhance tne sentence, even 
when the convicti m has taktn p*ace after the 
lapse of three ^ ears after the ofienco was committed 
.—4 S. 8b. 

19. Interference with ot'lers of Revenue Courts — ^The 
High Court had no jurisdiction to interfere aa the 
District Kegistiac bad neted as a F.eienue Court, 
and that the proper remedy was to obtain a re* 


icfsil of the onler of the District Rogistrsr ly 
tho Ktxird of P.oenue or by a decree oi a Cird 
Oiurt— .'3 (‘r. 415 (Pat.). 

2a Retrial to supply omission to record evidence of 
previous conviction— Where tho omission to ivcori 


IS79 i is'p. n. lisu. 

2t. Stay of proceedings pending result of Civil l.tiga- 
Don. — It -annol to sud that, as a lencral rule, 
a proceeding in Cnmina* Court should bo itsyol, 
pending a decision of a Cml Suit in regird to the 
same subjctl mstter. The Drg'sbture hvs given 
to a Msgistnite the power to regulate the pfci''ted- 
logs of tiK own Court and discretion should crdi* 


8 C. X. xxu : 0 0 .S', ceUii : lO C. X cliv : cm : 
14 C. X cxrxi ! 34 C. 8t8 : 30 3f, 22A 

32. Conversion of finding of acquittal to one of ««• 

viction— The meaning of b 4J9 (4) Cr. P. C u 
where an accused person has been acquitted on sU 
charges bo is not to be convietcl, hot if ns nil 
bee i convicted at all, S 439(4) docs not apply 
him 20 0. C. 44 (37 51, 119 Pel): 2* » 

17 (M) . 24 Cr. 120 (Pesb.). 

33. Note— (1) In J,ahore, it h»s been heU that tbs 
Court .Ivarly lias power, on tho rension side, to«t 
nsid* even an order lor acquittal, ond inav wru 
do so when the order is based on a miiippreanm’®® 
of the law— '3 Cr. C09 (L) (3 P. R. IDlsPcL). 

*4. Note (2) As a rule, an Interference is not xasde 
in revision with an order of acquittal on the 
cation of a private party, except wbcie such in* 
terlerenee is imperative'ly demanded m the «>• 
• teresls of pubUc jusliie, or where the 
adopted is so irregular or illegal as to vit'^e w 
whole IriaL " — Kanhanya Lai J, C. m 24 
(O) (See 37A 110 : 24 0 C. 157). 

*5, Power to rehear criminal petition — The High Court 
has power to reheat a criminal petition disnuss* 
lot default —23 Cr. 730 (L) (10 C. J. 80 Fd-) 

26. Stay of proceedings. — Proceedings m one of two 

Cbunt'*r-case3 of noting snsing out of the ss 
occarreac»i cannot be stay^, merely on the groun 
that the prosecution witnesses m one . 

examined as witnesses before the tnal of the oto 
case, m wfuoh tney are ai.cused, will be senou y 
prejudiced in their defence, nor can 

m one of such cases be stayed on the ground t 
after ihe disposal oi that ease, it may not J'* 

Sdry to try the counter- case —24 Cr. 233 (CJ. 

27. Stay of criminal proceedings ordered by * 
Court— The High Court has the 

ispos-d 

powcf 

• {self no 



SUPPLEMENT TO RAY'S CRIUIKAL PROCEDURE CODE 


K3 


district Specified in the notification shall he tried as if they toere uarranUcases in accordance viilh the provi- 
sions hereinafter in this Chapter laid down for the trial of tcarrant-cases. 

446. {!) Where a Magistrate or n Sessions Judge decides under section that a case ought to he 
tried under the provisions of this Chapter and the case is a 
Procedure in warrant case^. ycarrant-casr, the Magistrate inquiring info or trying the case 

shall, if he does not discharge the accused under section 209 or section 233, as the case may be, commit the case 
for trial to the Court of Session, whether the case is or ts not eielusuehj triable hy that Court. 

(2) Where on accused n cowmj'Kcrf to the Court of Session under sub-sec. (/), the Court shall 
proceed to try the case as if the accused hail required to be tried in accordance with the provisions of section 
275. and Ike provisions of that section and the other provisions of Chapter XXIIl, so far as they are applicable, 
shall apply accordingly: 

Provided that where the tnal before the Court of Session icould in the ordinary course he with the 
aid of assessors and the accused, or ,all of them jointly, require to be tried in accordance with the provisions 
ofS 2UA, the trial shall be held with the aid of assessors all of whom shall m the case of European Erilish 
suhjsjis, bj pjrsojiJ who are Europeans or Americans or, in the case of Indian British subjects, be Indians. 


447. If at any stage of an tnjuifi/ or trial under this Code it appears to be the Magistrate (7»o< the case 
is or might be held to be a case which ought to he tried under 
tights provisions of this Chapter, he shall forthwith inform 
the accused person of his rights under this Chapter. 

415 For the purpose of the trial in Rangoon of any person under the proiisions of this Chapter, re- 
tc,s.t.lon..Jods,lo b. .oa.tru.d femm Id the St.sioi., J sMlhc mMmd a, „fnme, 
•» w/«ffacci to ir»gli Court in Rangoon. Court of Judicature at Rangoon. 


Special prorisions relating to appeaL 449 {!) Where 

(a) aca,e,!,lr!edbtjjiirn,nair<shOomlo,Coml.fSa,i«««nirrlherroei.wr„ofHi,Chapl,r, or 

(1) a o«r „.„„H other, me have been tried .<»*r the promie,,. of th„ Chopler „ „o*r 

lhUCo3eco,om,ltedtoortror„/cr,edlolhenishCo„rto„d„lr,ed h jurj ,r, the II,, h 

(c) a cose is Iriol h,jjuTy in the High Court in a presidaxg-tourn and the High Court grant. Urn 
to appeal on the ground that the rose xouU.ifd had been tr,ed o,.t„de a prertdenaj.loan, 
have been triable under the prorision, of thu Chapter, ■ „ 

baluithstanding an, /thing contained in section IIS or section 42S. s" -Srtion ~ ^ ' rts 

efnny iu,h hourf an appeal n,a,j lie ,0 the High Court on a matter of fart a, uella, on a rnaUer 


(S) SoUcthUanding nnything contained in the tellers patent nfang II, gh Court, He luxal Goeern- 
'-rtmagdireet the Public Prosecutor to present on appeatloihe High Courtfrom an ong,nol orlrtofa-guUlal 
ig the High Court an,, sneh trial a, |« rrfrrrrd to in sul^tre (J). 

(3) .In appeal un le, sulesertion (I) or .o^,rrf;o» (i) shall, uherelh. High Court ro....f. o/ r-orr 
*** fee heard by tico ju Ige* of the High Covrl. 
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•Changes introduced. 

it mil bo Been that Chapter XXXIII haa been 
ettensively modified. No been fourteen 

sections (450 to 403) haro repe.ale<l, by tho 
Criminal Law Amendment Act (XU of 10S2). 
It will bo seen that Act XII of 1023, beaidea 
recasting the entire Chapter, has also introdaecd 
several new sections in the Code, n':.. 20A, 3tA, 
284A.2SSA, 491A, r.2GA nndrj28A to.'jSHl). besides 
repeaiing sections 111. 31rt, 41G and sections dGO 
to4fi3 Sections 274. 27r>. 28t. 323, 301,393. 
443-0, 478, 480, 401 and 534 have been ainendeil 
to meet the altered aituntinn brought about by 
the Aot. The principle that an aceusM person is 
entitled to be tried by a jury composed of his 
peers has apparently been recognLse<l but ex- 
perience alone can shew whether the changes 


will put an end to the deplorable Instancei ol 
miscarnsge of Justice in the past, due to pervtn# 
verdict of the jury based mainly on ficial 
grounda 

Nature of the changes — The changes perpetuate tts 
special privileges enjoyed hitherto by Europeini 
and Ameriesns in Criminal trials in which ti'j 
figure as nccitsed person. The only changes of 
note are that an Indian Magistrate may trr 
summons eases when sitting with a Eoropeia 
Magistrate (N 445) and Nesiions Judges need net 
be European Dritish Subjects. The decisioa u 
to the whether the accused is a European Bntah 
finbject or not now rests with the Sessions Jadjs 
as a final referee. [ 443 {2)]and n rpreWnpped 
against acquittals is provided (or (S. 449). 


S. 460-463. "Repealed "by Act XIII of 1923 {Cmninal Law Aincndrneiil Ad). 

Note?, 

Rulings which are obsolete— lA. 274 F. B.) : 4 A. 14l t 1 MU (appx) xirii in bo far as they relate to Ihs 

21 Cr, 7C7 (A) : 1 B, 232i 14B. ICO? 20C. 23C I provbions of the repealed eeetloD*. 

(RB.) 3S a 467 1 S IV. It, 43 1 5 It. H. 27T : 7 ( 


CHAPTER XXXIV. 

Lunatics. 

oquiry or a trial hag rea'^on to believe that the acewe'i 
» of UDSoumI mind and consequently incapable ofm^* 
ag Ills defence, the magistrate shall inquire into the fact 
of such unsoundness, and shall cause such person to be examined by the Civil Surgeon of the district 
or such medical officer as the Local Government dircct.s, and thereupon shall examinc^such Surgeon or 
other officer as a witness, and shall reduce the examination to writing. 

(2i4) Pending sxich examination and tnjMiry, the Magistrate may deal with the accused inaccori- 
ance with the ■provisions of section 466. 

(2) If such Magistrate is of opinion thas the accused is of unsound mind and consequently in- 
capable of making his defence, he shall record a finding to that effect and shall postpone further proceedings 
in the case. 


464. (2) When a Magistrate holding an 

Froofduro In case of accused being lunstio. 


Changes introduced. 

(1) The clause (1 A) introduces a salutary provision. 
It enables the hlagiatrate to release the lonatio 
on bail pending enquiry 

(2) “The words ‘record a finding’ maVe it obligatory 


on the Magistrate to tate and 
evidence to enable him to come to a decisio 
the point. 
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465. (1) If any person committed for trial before a Court of Session or a High Conrt appears to 

, the Court at his trial to he of unsound mind and conse* 

iTflcetfare in case of person committed before »i • 1 1 t » . , . , . 

Court of Session or High Court being lunatic. quently incapable of making lus defence, the jury, or 

the Court with the aid of assessors, shall, in the first in«-' 
stance, try the fact of such unsoundness and incapacity, and if the jury or Court, as the case may he, 
is satisfied of the fact, the J udge shall record a finding to that effect, and shall postpone further proceedings 
tn the case ani the jury, if any, shall be discharged. 

(2) Thetrialofthc actoftheunsoundncssofmmdandincapacityofthe accused shall be deem- 
ed to he part of his trial before the Court. 

Changes introduced. 


word” finding" n substituted for the word" jadg- I for the discharge of the jury supplies a decided’ 

inent (see Note under S 464) The proviaion j omission. 


486. (7) Whenever an accused person is found to be of unsound mind and incapable Of making bis 
^ defence, the Magistrate or Court, as the case may be, 

triiL lunatio pending investigation or (fie case is one in scheh hail may he talen or n ol, 

may release him on sufiicient security being given that, 
to shall be properly taken cate of and shall be prevented from doing injury to himself or to any other 
person, and for his appearance when requited before the Magistrate or Court or such ofllccr as the Mogis* 
Irate or Court appoints in this behalf. 

(2) hf the case ts one in tchich, in the opinion of the ^^ag^stra(e or Court, bait should not be talen, 
Chiitody of lunatic. - seciinfy ts not given, (he Magistrate or Court, 

as the case may be, shall order the accused to be detained 
safe euslojy m such place and manner as he or it may think fit. and shall report the action talen to the 
to the Local Go verniiieni. 

^’roiided that tio order for the detention of the accused in a lunatic asylum shall be made othericise than 
‘h accorifujice tcifA such rules as the local Goternmenfwiay hate made under the Indian Lunacy Act, 1912. 


Changes introduced. 

(*) The Legislature haring since 1910 made as amend- 
• (2) of the Indian Lunacy Act PIZ. 

6e pension as to the Local Government’s power 
to order the confinement of the accused in a lonatic 
*s>Ium, etc 18 superfluous. The new suh-sec (2) 
aerefore merely refers to " such rules as the 
iiocai Government may have made under the 


Indian Lunacy Act 1912." “We would draw 
attention to the fact that the word" detain *' is 
m the Code, being substituted fvr the word ” con- 
fine" (doint Com 1922) 

(2) The first lub'clanse as amende.1 now empowers 
the Court to release the accused on bail even la 
non bailable cases. 


^58. {!) II, „l,c„ , 1,5 accused appean or is ogain brouglt Iclor. Ac Jlspistral. or Itc Court aa 
the ca«e may b^. the Mam’trate or Court con'lders him 
appearing before Magis- ^.^p^ble of roaVing defence, the inquiry or trial elall 
proceed. 

(2) II Ac Maci.trato or Court cou.iJcrs A. atcu.rd to l» still lacspsHc ol rr.slia; bis dt'cccr, 
ll»sistrate or Court shall afain act accordiaf to Ae provtsions ol scctioa 101 or see. IW, as tie rate 


19 



BOTPLEUENT TO nAT*fi CnmiKAL PPUJCEDimE CODE 


140 

may be, and if the accused is found lobe of unsound mind and incapaUe of maling his df/(vce, thll did 
With such accused in accordance tcilh the provisions of section 4CG. 


Chnages introduced. 

The amendment eupplies one of the three neer<.«.iry 
oHcmativea left out by the drafter of the forraer 
Code?. A person may bo either capable of mablnt; 
h>s defence (sub-sec, 1). or mar be teroporanly 
incapable of doing so (sub-sec. 2). Ifo may atso 


be incapable of making hi* defence fjr til times 
being a confirmed lonitie.” In the latter csm 
be is to W dealt aitb under g. 4R(i. Tbu Con- 
tingency I* note provided for by the *rord* "snd 
it the accuscd—S. 4C6'‘ added to sub cfause (a). 


471. (7) Whenever Mey«nr?iny states timt tbe accused person committed fjip get alloprti, ff'e JfcpV 
twte or Court licforc wjiom or wliicli the trial has Iccn 

kept Ta taf^cuSy-" ^ *‘^*‘** 

have, constituted ftn ofTence, order sucli person to be 
ifefdtned in safe custody in such place and martner as the jragistrato or Court thinks fit, 
report the action taken to the Local Government. 

provided that no order for (he detention of the accused in a lunatic a*r/U/m shall he fnade othti' 
wise than tn accordance uith such rules as the Local Government may have inode under the Indian Lunacy 
Act, im. 

(2) The Local Government may empower the officer in charcc of the jail in which a person is 
confined under the provisions of section 4CC or this section, 

i.!So. o»«r.l .SSSS.Li!' ‘0 »" »' "”y o' ‘I-' '““''io"’ O' ‘>■0 

General of Prisons under * • section 473 or section 471 


Changes introduced. 

(1) Tbo words “ the finding” sabatituted for the word 


ui lue tiuuu*''0, luu piuper leiiu la (neii’ii'iv 

(2) The word ” kept ’* was not a suitable term. The 

proper expression is “ detained ’* as tbo iinat 
orders rest with the Local Gorersment. 

(3) The addition of the word* ” and shall report the 

action taken to the Local GoTcmment ” is necessary 
as tho order of detention is not final until i( u 
confirmed by the Local Government. 

(4) The reasons for the proviso is givea by the Select 


Committee of lOlB as follow*! “We have *li® 
made it clear that a detention order mi«t b«^ 
accordance with the niJea made oaoer tafl 
Lunacy Act 1912. " With regard to the tint 
proposed proviso to anh-scc. (1) of S. 471. ’re 
nolo that the Local Government has 
under S 475 to deliver lunatics to relatives *nrr 
an order has been passed under S. 477, ana w 
Local Qorernment can only exercise its p^er? 
under that section on receipt of expert 
We do not think it desirable to enable a Co^ to 
exercise the same power on its own responsibility' 
(«yoi'n< Com. 1922), 


a Court to send the accused to a lunatio asylum. 
All that is necessary is to seo Ibat such safeguards 
are taken, as_ would keep the aecersed from nus* 
chief, and It is permissible to order the accused to 


be kept under the control and custody of his parents 
42 M. J. 72. 

Subsequent Sanity of the accused— Where it 
from the evidence, the previous and faou'y . 
oi the accused, and want of any real “"j 

the murder itself, that the accused 
it while she was not accountable for her *“W . 
it IS the absolute doty of the Court after acqm.tv s 
the accused, to make an order in accordance wi 
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i4? 


tlie etatatoiy provisions of the law. IJ aa a.resitlf 
0/ lAe treatment in Lunatic Asylum, (Ae person 6e- 
eomes comparatively veil again that is Ro( a matter 
irAteA foneems the Court. The future orders for 
the disposition of the accused does not rest with 
Court, but with the Local Goveminent. (The 


High Conrt directed the accused to be kept in safe 
custody in the jail at Muttra, or if the Superinten* 
dent of such jail thought better, in the Lunatio 
Asylum at Agra, pending further orders in the 
case by the L^al Government) — 24 Cr. 225 (A). 


472. Lunatic prisoners to be insited by Inspector General. [J?cp. by Act IV of 1912.\ 

473, If such person is detained under the provisiona of section ■166, and tn the case of a person de- 

tained tn a jail, the Inspector-General of Prisons, or, in 

of such asylum or any tu.o of them shall certify that, in 
hU or their opinion, such person is capable of making his defence, he shall bo taken before the 
Magistrate or Court, as the case may be, at such time as the Magistrate or Court appoints, and the 
Magistrate or Court shall deal with such person under the provisions of section 468 ; and the 
certificate of, such Inspector-General or visitors as aforesaid shall be receivable as evidence. 


Changes introduced. 

Ih« ameadmeats are only drafting ameadmeats. 


474 . (I) If such person is detained under the provisions of section 466 or section 471, and such 
Inspector-General or visitors shall certify that, in his 

''“" 8 " 

of his doing injury to himself or to any other person, 
the Local Government may thereupon order him to be released or to be detained in custody, or to 
he transferred to a public lunatic asylum if he has not been already sent to such an asylum ; and, in 
It orders him to be transferred to an asylum, may appoint a Commission ,consisting of a judicial 
*nd two medical officers, 

(2) Such Commission shall make formal inquiry into the state of mind of such person, taking 
‘W'j evidence as is necessary, and sbaU report to the Local Government, which may order his releate 
or detention as it thinks fit. 

Changes introduced. 

Tbe aaeadmenta m tlds section are drafting amendments. 

«5. (I) „ frM 0 / .n, dilaM u.Jcr »/ .«<■«. 4CC 

section 471 desires that he shall U deUtered to hit care 
^ ofknauc to cawof relative Of friend. Local Government may. upon the appliec- 

lu" secuntytotkesatifaclion of such Local Gocmmnit 

^■^ipmondcliv.-rcdshan^ 

( 0 ) be properly talen care of and prevented from dairy injury to himself or to any other person, 

(6) be prod uced/or the inspection of such ofScer, ond cf times cni p.acts, as t..e Loecl Cotrrn* 

nifnt may direef, and 
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(c) in the case of a person ilelained under section 460, he produced xrften required lefcre 
Magislralc or Court, 

order such, person to he delivered to siicA relatire or friend. 

(2) If the person so dcluered is accused of any offence the trial of ichich has been postponed hj 
reason of h\s hciny of tnisoioirl Hiinrf OK<f itxcapnlde of his defence, and the inspecting officer refcTui 

to tn swb-scciion {!), clause {Z»), certifies of any time to the Magistrate or Court that such person 
of making kis defence, such Magistrate or Court rhntl call upon the relatiie or friend to tchon such accusei 
was delivered to produce him before the Magistrate or Court ; and, upon such pro<!uction, the Magistrate or 
Court shall proceed in accordance icith the jnocisions of section JOS, and the certificate of the inspecting offeer 
shall he receivable as evidence. 

Changes introduced. 

The section as redrafted is a decided improreraent on | S«. 473, 474 and 475 of the Code appear to pronde 

the original section The prowiom are set forth I for all contingencies including ahsoloto release o 

in clear and explicit terms, Ilctwccn them the [ release on secunty. 

CHAriEIt XXXV. 

Procebdikgs ijj case op certain* Ofpekces APPEoriN'o TiTE Admixistratiox or Justice. 

476. (2) When any Civil, itevenue or Criminal Court, is, tchelher on application made to it in this 

Jro=.a», m m.alio«d 1. ...t.o. 103. "/ <'Ti<'ion tM it » nT'«",t in <»< 

interests of Justice that an inquiry should he made mto cry 
offence referred to in section 105, sulhsection {!), clause (6) pr ela'se (c), ir’icA appears to have Uen 
committed in or in relation to a proceeding in that Court, such Court may, after such preliminary inqmry, 
if any, as it thinks necessary, record a finding to that effect and make a complaint thereof in vriting 
signed by the presiding officer of the Court, and shall foruard the same to a il/ai/isfrofe 0 / /rif 
having jurisdiction, and may take sufficient security for the appearance of the accused before such 
Magistrate or, if the alleged offence is non-baliahle, may, if it Minis necessary so to do, send the afcu.'f^ 

in custody to such Magistrate, and may bind over any person to appear and give evidence before such 

Magistrate. 

For the purpose of this suh-section, a Chief Presidency Magistrate shall be deemed to 'e a Magis- 
trate of the first class. 

(2) Such Magistrate shall thereupon proceed according to law and as if upon complaint tnalt 

under section 200.. « 

(3) Where it is brought to the notice of such Magistrate, or of any other Magistrate to uhom the 
case may he have been transferred, that an appcil is pending against the decision orru’fid at tn the judicial 
proceeding out of which the matter has arisen, he may, if he thinks ft, at any st'ige cdjourn the Hearing of the 
cose until suc\ oppeol is decided. 

Changes introduced. 

We have redrafted S 476 and added two new Sec- | 
tions 476A and 476B in accordance with our note to I 


clause 36 (S. 195) These new clauses lay 
the procedure to be followed in the case or 
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complaints by a Court in respect of offences re- 
ferred to in S. 105 (6) and (e). 

“S. 476 fl) provides that the complaint is to he made 
to the nearest First class Magistrate having juris- 
diction— a term which is also to include a Chief 


** S. 476A allows the complaint to ho made either by 
the Court before which the offence is alleged to 
have been committed, or by a Superior Court as 
defined m S 105(3) and either on its own motion 
or upon the application of a party. 

“ The explanation to this section makes it clear that 
nch application may he made in any criminal 
proceedings by the Crown. 

‘*S. 476B gives a hmited right of appeal to either party 
to the Superior Courts The substitution of a 
complaint by a Court for the old sanction ” pro- 


u no reason why the matter should not be investi 
gated in the ordinary course. The same hmited | 
of appeal against a refusal on the part of the 
sttij.ordinateCourttomakea complaint, may, we 
Imnk, be accorded to a party interested, to meet 
the case of a perverse refusal to prosecute by the 
aubordinate Court " 

“For reasons indicated above we think that the re- 
Tisional jurisdiction of the Courts should also be 
excluded" (Sri, Com. 1010). 

“ The changes that we have made m the proposed 
S. 476 are not of great importance. \Ve have 
provided that a Court, can act on appiicaton 
made to It or euomofu and after such preliminary 
enquiry if uny, as it thinks necessary For the 
Words " committed before it or brought under it* 
J'otice in the course of a judicial proceeding ’’ we 
nave substituted the phraseology used m the pro- 
posed new S 195 We have substituted •* majf 
make a complaint ’* for “ shall make a complaint 
and in view of the criticism of the words ’* nearest 
hrst class Magistrate " we have provided that a 


complaint should be sent to a first da&s Magistrate 
having jurisdiction. For the words “if he thinks 
expedient in the interests of justice” which we 
think might hamper a Magistrate in the exercise 
of his powers of adjournment, we have substituted 
" if he thinks fit.” In order to give effect to the 
decision arrived at, in our consideration of clause 
114, that proceedings under S. 476, etc , should be 
subject to revision, we have introduced words 
whicli Will make it necessary for the Court to 
record an order. 

•‘We have entirely redrafted .Ss. 476A and 476B. S. 
476A in our redraft is now confined to the case 
where a supenor Court takes action, after no action 


Notes — It wih he seen that Ss 476, 47GA and 470B 
incorporate practically the whole of the deleted 
provisions of S 19^ lupra, with this change that 
whcre.as S. 195 apphed to cases of sanction granted 
to pnvate parties, S 476, as modified, gives power 
only to Courts to deal dirutly with offences against 
pubbe justice and contempts of Court. ITivate 


them ere too often used to wreak vengeance or 
satisfy a pnvate grudge Stress has been laid in 
a current decision, on tbc importance of serutinix- 
ing apphcation for sanction m order to find out 
whether the sanction is bring sought for an uKenot 
motive. But this is easier said than done. In 
the summarv proceed ngs held in lhe«e matters 
the Court# aVe not sUe in a majonty of eases, to 


snll be so worked as to prevent barefaced 
attempts at fraud and^rjurj- by Ltigants and 
their witnesses which unfortunately form a feature 
of too msoy trials. 


Note?. 


*• Court Ought to act directly— As a rule, a Court 
Ought not to pve sanction to a pnvate individual 
to prosecute for perjury, if the Court before whom 

S rjury has been committed, is of opinion, that it 
onld be tned, it should, under S 476 Cr F C 
erdpr the prosecution of the person whom it thinks 
P^dly— •>(>. 303(A). 

*• leaning of the word “ Court "—The word ” Court *’ 
‘a S. 470 Cr. F. C. includes the successor of 
the Jod-e before whom the alleged offence was 
^amtted or to whose notice the coremlssioo of 
" brought la the course cl a judiosl proceed- 


»nc-l9 A. J. 819 (37 C. 642 (F. B > Fd.) : 63 
F L 1922 7F F 1913 J . 24 Cr. lS0fI.)r 
(6 F II. ID'W />•" ) 31 A. 393 33 B l%4 : W 


Discovery of offence m the course cf a rubse-ruect 

proceeding.— The dj«cotery « f the ' a t4 

an offmee comraitte-1 with re'rrro'e to a Ja-i eiil 

proceeding eiv not be made ti'I after the jaf.cUl 

proceedi-!g la which it is aUl to Lave leva cot*, 
mit'ed IS oTrr It osr n » Bn'.'tea Le le-sgit to 
l-bt la the course <f ao raqu-fr mad* 1» 
ec^te matter la a2c<Ler jsi-eul je-.ee*diag. 
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It would be efultifying the Mopp of S. 476, to hold, 
that a court is not competent to deal willi such »n 
offence, unless the tlt«cnvcrj i« made in llio course 
of the Tory proceeding in which it has been coni' 
mitted — 0 O. J. C2J. 

Duty of Courts to take action under S. 476.— It i« 
the duty of Cl cry Court to take action of its own 


prosecution resulting in a conviction — 23 Cr. 600(X) 
(10 N. 177 and 0 U. 184 It.) see also 23 Cr. COS (N). 

5. Can a Court take action after it is functus officio ? 
“ The view which I take is that under the prori- 
sionsofS 47G Cr. P. C. proceeJinL's can undoubted' 
ty be taken by a Court after the decision in the 
substantive case has been dchiercd and the Court 
IS functus officio in respect of the decision of 
the gubstanlne case.*’~'f5tuart J. m 44 A 612 
{(’U1)A N. 177 rd). 

6. Can the Court act m the face of opposite conclusion 
by another Court— Docs the circumsttneo that 
another Court, which passed the final orders in 
the case, arm-ed at a d.ffcrent concluson on the 
merits, take away the jurisdiction of the Court, 
which practically 'beard all the csidcnce before the 
case was transferred for decUfon to the 2mL Court ; 
to pass orders under S 470 Cr P. C 7 — Sluart J 
in 23 Cr C03 (A) answered cbo question in the 
negative. 

7. Kotice when necessary— It is net necessary that 
s Court should give notice of its intention to take 
action under S. 470, Cr. P. C. Against a party to a 
suit. But a notice is necessary where the {Krrson 
proceeded against had no opportunity to cross- 
examine the Witnesses on whoso evidence ks 
prosecution has been ordered. 44 31. J. 74: 10 
A J. S6 : 22 Cr. 231 (Pat). 

8. Accused entitled to cross-examine witnesses — A 
person who is called upon to show cause under 
S. 470 Cr P. C. has a right to place lus case before 
Court, either by offering evidence on his own 
behalf, or by cross-examining the witnesses 00 
bebali of the opposite party . — 6 Pat, J. 140. 

9. Enguiry must bs made and order passsd by the 
same Court— Either the trying hlagistrate or the 
Court hearing the appeal is competent, after the 
necessary notice and enquiry, to direct the prose- 
cution of a witness for perjury, but the appellate 
Court cannot direct the Trial Migistcate to make 
the enquiry and upon his report, order the prose- 
cation. The enquiry must be made and the order 
passed by the same Court — 24 0. C. 25S. 

10 When no preliminary enquiry is necessary — 
Where the Court granting the sanction to prosecute 
IS already sufficiently acquainted with the facts 
of the case, there is no neccisity for a preliminary 
enquiry before granting sanction— ^’82) A. N. 2Ui 

II. Order which is not m the terms of S 476— The 
foUowuig order i “ A copy of this order will be 
sent to the District Magiitrate. . . . with a request 
that be will cause proceedings to be lasbtnted 


Against Die other three persons. If ffce Kdn-t 
Jlsgistnte deciles to imtitute proeeeJmi, b' 
ehoulil inform the C. I. D. who jnvwh/ifei 
the matter ” was held to be an order not la thf 
terms of S. 476—23 Cr. 291 (A). 

Order must set forth elements of the offence,— A 
Alagitlrete should not oanction a pro»eeoti:a 
under S. 1^5, unleu he thinks that all the eleaiealj 
nccc^iirv for a conviction are present. An order 
whch does not set forth all the eDments olia 
of/ence covereii by it » therefore, wittouJ 
junsdiclion. (14 C. X. 234 (236) FJ.) — 3 P*k 
T. 103 (Pat). 

Conditional order is illegal— It has been held under 
S. 193 that no sanction can be granted of a pron- 
sionnl character in caw certain conditions »» 
sitisficd in the future. It i» the duty of the Juiu 
trato before granting aanetion to satisfy himwli 
that there was, at the tune of the order a priou 
jaeU c.a«c against the petitioners— 33 M. 471 
Order must contain assignments of perj'orT”^ 
order dirctling under S. 470 Cr. P. C. the po^ 
cution of a pors >n under S. 199 1* P- C. w wad 
it does not contain the assignments cl 
inasmuch as the accused is entitled to Imow tt 
exact words winch are alleged to have been used 
him— 21 Cr. 197 (A). 

The words •• cemmitted before it "—in S 
P. C. ore qualified by the wonis " m the eoom « 
iudirial proceeding " where S?!!, 1.^ 

Iff ferg^ signatures of a pleader srere nW 


inff forged signatures of a pleader srere nlw . 
return of doeumeati, after the original suit «» 
the subsequent proceedings in execntioa 
finally disposed of, MJ, that these appb^^ 
wem not put m tho course of Jotbcial process 
mtbm the meaning of S. 476 Cr. P. C ^ 

202 (C). 

16, Prosecution for perjury — A person cannot 

victed of perjury for having acted mahoi®’*’/ 
for having fa.led to mike a rea«oasble eni 
m regard tn the facts allegeJ by him 
It must be proved that he made som" stsi 
which he knew to bo false or which he 
beheve to be true. (22 Cr. 393 (A) : 36 A ■> '/ 
Where a question is pal to a witness 
lately irrelevant and ought not to have b«“ ^ 
to him- B. falls ansnrsr wniitd not render him 119=. 


prosecution for a falsa declaration bes \gj. 
the same is made in reference to a 
sag (2 L. J. 535) where a witness makes a sta 
which is false and at once admits this, a* 
states what is the real truth, he should not 
secuted for gmng falsa evidence (230 r.^ ® 

A Joint Atag.stratc, after dismissing a 
diiected the prosecut on of the eomplainsnt , 
S 2il I. P. G Tue com^ilamant was 
by tbelowerCourt butacquitteJ on meja- 

upon the Joint .Magistrate, wao had in *be 
time become the District Jlagistmte, 
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Resisfance to attachment— lefalify of warrant — 
TT here tie arrant for the attachment of property 
was signed by the Sheristadar of the Court " by 
order” and was addressed to the Paihf Kaiir 
of the Court, held, that a resistance to the execution 
of such warrant, come within the purview of S. 
476 Cr. P. C —3 U. P. (Pat.) 41 (3 Pat. J. G36 Fd ) 

B. False report to the Police — A report was r ade to 
the Pohee tut on enquiry the alleged act was 
found to be a mere accident. The Pchec dropped 
the matter and did not report for any action against 
the informant and the case was entered as a “ mis- 
take of fact ” ; held thit there was no complaint 
and no judicial enquiry could he held under the 
law An order directing the prosecution of the 
importance under S 211 1. P. C. was therefore 
illegal _(2 Pat T. 202 ) 

9. Prosecution under S. 465 I. P. C. — An order under 
S. 476 Cr. P. C. for prosecution of an offence under 
S. 465 1. P. C. can be passed also against a person 
wbo is not a party to the Civil auit — e g , a witness. 
24 0. C. 367 (40 A. 24 . 43 B. 300 . 1 Pat. J. 293 Fd.) 

Judicial proceedings within S 476. 

20. (a) A proceeding under S 14 of the Legal Practitio- 
ners Act IS not a fudicial proceeding within the 
meaning cf S. 476.— J6 C N. 269 
(b) Proceedings in earecution of decrees of Cml Court 
are judicial proceetlings — 121 C, J 613. 

«2- (0 Proceedings before a Collector acting under S 
69 luh-sec (3) of Bergal Tenancy Act are judicial 
proceedings — 18 C. 1086. 

*3 Nature of order under S. 476 Cr. P. C. — An order 
under 8. 476 is not really a complaint though id the 
nature of a complaint — 3 Bur T. 119. 

*4- Prosecution on basis of bond not produced in 
Court— N and S were prosecuted at the instance of 
C. underS 4171 P C on the allegation that be (C) 
bad been deceived into a compromise on the basis 


of two forged bonds produced in two Gvil 
auifs by the bonds, were merely examined by a 
Court Witness but not produced in Courts by 0 
or given in evidence, and N and S were discharged. 
The llagistrate subsequently ordered the prose- 
cution of N and S under S 471 P. C Held, as 
proceedings to which N and S. were parties, the 
Magistrate had no jurisdiction to take action] 
tinder S. 476 Cr P C — 3 P. L. 1920. 

2£. Prosecution orders under S 476 will not be stayed 
pending appeal — When an experienced Civil 
Court has ordered prosecution under S. 476, the 
proceedings before the Magistrate will not be stayed J 
pending the decision m the appeal — 23 Cr. 84 (A) ;J 
But see .31 M 500 below 

26 Power to stay proceedings — The High Court has 
power to stay proceedings under S. 476 (ordered 
by a Civil Court) in Criminal Courts till the appeal 
from that Court it disposed of — 31 M. 610 

27. Revision of orders under S. 476 by Civil Court — 


C- 367)' 

28. Orders by Revenue Courts — The High Court has 
no Jurisdiction, under S 430 Cr P. C. to entertain 
an application to revise an order passed by a 
Revenue Court, under S. 476 of that Code, Such 
an order, however, it open to revision under S. 116. 
Ovil Procedure Code— C Fat J. 178 (See 40 0, 
477 (F.B.) 

29. Revision only m cases of serious irregularity— 
The power of revts.on can only be exercised where 
there has been some error of law, irregulanty, 
abuse or failure to exercise juri.tdiction, and not 
merely becauto the High Court might form a 
different opinion on the case from that formed by 
the Court Mow— 18 P R IVJi. 


4<6A. The potcer conferred on Civtl, Revenue and Cnwiwof Courts by section 47G, svh-scction {!), 
g may be exerctfed, tn respect of any cjftncc referred to there- 

"to tn and allrsol K tan Urn m m ,n nlatwa 10 

any proceeding tn any such Court, by the Court to trhtch 
former Court in subordinate tcithtn (he tneamnj cf section W5, sul-sceUon (J). in criy rase in 
such former Court has neither made a complaint under sec- twn 47G in respect of such efftnee 

an application for the maling of such complaint; and vhcre the superior Court malts such 

the provisions of section 476 shall apply accendingly- 
Any person on tchose application any Cttil, Revenue cr Criminal Court has rtfuscl to male 
^rpeals. a complaint under section 47C or section 47CA, or against 

vhom such IT complairt fat l-em made, may appeal to the 
fo WttVA suih former Court is su^crdinofe intlin the neanttgef sedten IbZ. si.l-S(etun (J), ctd the 
^•T^rior Court may thereupon after ncUce to the jatUes ecmttmd direct t>e vilhdeatrni cf Or cemglairt 
‘•‘‘erase may fce, tVsef/inoZe the complaint vhich t’es Icrdirote Ccuet migh hare l<tn t-rder seeiU-n 
end ifU eomplatnt the promswns cftlat section tlall apply cecctiirgly. 
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Changes introduced. 

Seo Kotea under S. 47fl above. These eeetions incor* < of aub-nec. (G) and {7)(o). (6) ^nd («) of E. 193ta 

porato appropnale changes the pronsinna J they atood before the amendment. 


Notes. 

X. Jurisdiction of superior Courts to entertain appli* 
cation — Ordinanlj an application for the prosecu- 
tion of the person nho has conimit(e<l an offence 
in relation to n proceeding in Court. sliouM Lo 
made in the first instance to the Court in which 
the alleged offence is Mid to have been committed, 
but this docs not mean that the auperinr Court 
to which such Court is subordinate has no piris- 
diction to entertain luch an application. The 
tuo Courts, in this respect, have jtrima fiitie con- 
current jurisdiction— 22 Cr. 333 (C) ( 17 \V. R. 

40 1 A 17 (F.B) II. ). 

s. Subordinate Judge subordinate to District Judge — 
For tbe purposes of these jections, the Court of 
tho subordinate Judge is subordinate only to the 
Distnct Judge— Sec 20 C N, 1010. 


3 - Revocation of order — It was held in 1 A. J. ISS 
that the ^Iigh Court had under S. 


to tile Court to which it I« subordinate, and b. 
is not intended to provide for a '* succession w 
appeals or applications in revision.*’ 


S. 477. 


Notes. 


®* 477 iy A<t X V 1 1 J 0 / 1923. (Povtr 0 / Court 0 / Suston as to sveh of/entu (oaimtUtd 


iltd/l 


478. (1) When any such offence is committed before any Civil or Revenue Court, or brought under 
the notice of any Civil or Revenue Court in the cours* 
Power of Civil and Revenue Courts to com- of a judicial nroccedin'», and tho case is triable exfIu*>T*^? 
plete inquiry and committ to High Court or , , i. „ . ^ . ..i. r*\ilor 

Court of Session. by a High Court or Court of Session, or such i-i 

Revenue Court thinks that it ought to be tried by 
High Court or Court of Session, such Civil or Revenue Court may, instead of sending the 
under section 476 to a Magistrate for inquiry, itself complete the inquiry, and commit or hold to * 


the accused person to take Ms trial before tbe High Court or Court of Session, ns the case may c 


(2) For the purpose of an inquiry under this section the Civil or Revenue Court may» exerci-* 


all the powers a JIagistrate ; and its proceedings in such inquiry shall be conducted as nearly as may ' 


accordance with the provisions of Chapter XVIII and of Chapter XXXIII in cases ,chere that CW” 
applies and shall be deemed to haTe been held by a Magistrate. 


Changes introduced. 

TUs section has been amended by the Crunioal Law Amendment Act, (XU of 1923). 


480. (J) When any such offence as is described in section 175, section 178, section 179, section 


180 


Proceednrein certain cases of contempt. 


r section 228 of the Indian Penal Code la comi»' 


itted 


in the view or presence of any Civil, Criminal or Revenu 
Court, the Court may cause the offender, to T>e detained in custody and at any time before the name 
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of tlic Court on tlie came day may, if it tliinka fit, talcc cogni«incc of tlie offence and sentence the offender 
to fine not exceeding two hundred rupees and, in default of payment, to simple imprisonment for a term 
which may extend to one month, unless such fine be sooner paid. 

(2) Nothing in section 29A or in Chapter XXXIll shall be deemed to apply to proceedings 
under this section. 

Changes introduced. 

This section has been amended by the Criminal amendment Act (XI I of 1923). 


Notes. 

Particulars to be recorded. — A Court proceeding under 
S. 480 Cr. I*. C., must, in addition to other psrti* 
culars, record the nature of the interruption or 
insult attribute to the accused. “ It U obv.ous 
that the procedure prescribed by S. 4SO Cr. I*. C. 
punishing a contempt committed in/aeie turine Is 
(if a eummarj' eharacter, and the Court taking 
action under that aeetion is therefore, required to 
record certain particulars mentioned in S. 481 
Cr. P. C, It waa probably intended that these 
particulars, if properly recorded, would provide 
a aafeguard against an abuse of power vested in 
Court and enable the Appellate Conrt to decide 
whether there was any material to warrant the 
conviet'oi."— 5W» Lit C. J. in 2 L. 30S. 

Contempts of subordinate Courts. -The (luestlon 


Towns have the inherent Common Law powers 
in connection with matters of contempt which were 
exercised by the old Court of King’s Bench and 
■re now exercised by the Kng’a Bench Divbion 


consisting of Jtnlin .1 C. J., Mnlhtrjte J. and 


opinion, such defects as exuts, at present, in the 
law relating to contempts of courts other than the 
lligh Courts can bo removed only by Legislature 
and that it is deiimHe to remove them. 

Imputation against trying Judge m written statement— 
The accused, while opening hw defence, put in a 
written statement toroplaming that he was being 
tried by a prejudiced Judge When asked to with- 
draw tbs etpression, he refused IMl, that the 
accused was guilty of the ftence of contempt under 
S. 228 1. P. U as his intention was clearly to offer 
an insult to the Court —46 B. 973. 


487. (i) Except aa provided in sections 480 and 485, no Judge of a Criminal Court or Magistrate, 
other than a Judge of a High Court • * • • • 
Judges and Magistrates not to try shall try any person for any offence referred to in sec- 
ia«ction 195 when committed j, committed before himself 

or in contempt of his authority, or is brought under hb 
as such Judge or Magistrate in the course of a judicial proceeding. 

(2) Nothing in section 470 or section 482 shall prevent a Magistrate empowered to commit 
^ Court of Session or High Court from himself committing any case to such Court. 


^ges introduced. 

aowadmeat (cora-aiasion of tho figures " 477 ”) U coaiequentbl upon the repeal of a, 477. 

ao 
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CnAl?TER XXXVI. 


Op the Maintenance or Wives and Cuildhen, 


488 (2) If any person having sufficient means ncglccis or refuses to maintain his wife or hU 

IcgifiinAtc or iHcgititnntc cfiilif unable to maintain it'flf, 
Order for aamtcnanco of wires and cliUdren District Migi^tratc, a I’reridcncy Magistrate, a Sub- 

divisional I^fngistratc or a Magistmlo of the first cln«s may, upon proof of sucli neglect or refusal, 
order such person to make a monthly nlfowanec for the maintenance of liia wife or such child, at such 
monthly rate not exceeding one /miiffrerf rupees in the wliole, tvs sucli Magistrate thinks fit, and to 
pay the same to such person ns the Magistrate from time to time directs. 

(2) Such allowance shall be payable from the date of the order, or if so ordered from the date 
of the application for maintenance. 

(J) If any person so ordered fails mlhotil suJficioU cause to comply with the order, and such 
_ , . . , Magistrate muv, for every breach of the order, issue a 

warrant for levying the amount due in manner Icrcinie- 
foto provided for levying fines, and may sentence such person, for the whole or any part of each month s 
allowance remaining unpaid after the execution of the warrant, to imprisonment for a terra which may 
extend to one month or until payment if sooner made : 

Provided that, if such person offers to maintain liis wife on condition of her IMng with him, 
and she refuses to live with him, such Magistrate may consider any grounds of refusal stated by her, 
and may make an order under this section notwithstanding such offer, if he is satisfied that there is just 
ground for so doing. 

Provided, further, that no warrant shall be issued for the recowry of any amount due under ths 
section unless application he made to the Court to levy such amowHt within a period of one year from the dale 
on which it became due. 

(4) No wife shall be entitled to receive an allowance from her husband under this section if 
she is living in adultery, or if without any sufficient reason, she refuses to live with her husband, or d 
they are living separately by mutual consent. 

(5) On proof that any wife in whose favour an order has been made under this section u 
living in adultery, or that without sufficient reason she refuses to live with her husband ,or that they 
ate living separately by mutual consent, the Magistrate shall cancel the order. 

(G) All evidence under this Chapter shall be taken in the presence of the husband .or father, 
ns the case may be, or, when his personal attendance is dispensed with, in the presence of his pleader, 
and shall be recorded in the manner prescribed in the ease of summons-cases : 

Provided that if the Magistrate is satisfied that he is wilfully avoiding service, or wilfeHf 
neglects to attend the Court, the Magistrate may proceed to hear and determine the case ex parte. Any 
order so mado may be set aside for good cause shown on application made within three months from 
the date thereof. 

(7) The Court in dealing with applications under this section shall have power to make such 
order as to costs as may be just. 
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(S) Proctcdings vvdcr this $cclion may Ic talen against antj person in any district where he 
resides or is, or where he last resided with his wife, or ns the ease may be, the mother of the illcgitirnete 
child.^ 


Changes introduced 

(1) "We notice Ihst the oripiail Bill jiropwM to 
raise fron* Its. 50to P.», 100 the atnonnt nwardiWo 
as maintenance nnder S tS*?. This proposal 
was rejected hr the committee of lOlfl hut in view 
of the passinc of tlie Maintenance Onlcrs Enforce- 
ment Act 1021 nhich ensWe^ our Courts to en- 
force summary ortlera up to £ 2 a week, wo think 
the limit in our own law mipht Well be riLs^ to 
Rs 100” {Joint C-m. 1022). 

(2) By substitutinq the words "without sufficient cause” 
for the worn •• wilfully ” in cl. (3), the I^jisUlure 
has removed an unnccessarj* rcstnotion of Iho 
operation of the eJaase. 


(3) The new proviso to el, (3) by laying down a time 
limit ^to the enforcement of maintenance orders 


Clause. 8H He luuiK luai some period ot limitation 
IS iwiuircd for the recovery of outstandin" arrears ” 
( Stl Com. 1013 ). 

(4) Sub-ace (7) has been omitted in view of the amend- 

ment to 6 340 supra which makes tho retention 
of this clause unnece««ary 

(5) The amendment to aub-scc (01 is s drafting amend, 
ment- 


Notesj 


4. Juri^etion— S. 4S8 (0) Cr. P. C. re^ioircs that an 
application for maintenance should bo mado either 
in the district where the husband resides, or at 
the place where ho last resided with his wife Such 
realdencc does not include casual visits by a person 
to tho house of his mother m law where his snfo 
happens to be at the time —24 0. C. 249. 

*• Meaning of " child " There is no limit ot age 
placed by S. 489 for the maintenance allowanco 
®**^ed under that section to be paid. Under 
the English law, the age is specffied under various 
statutes from 13 to 10 years But as there is no 
express specification in the Indian Raw, no limit 
can at all be placed It has, however, been held 
that maintenance is to he allowed till the child can 
maintain itaelf.” Jica/n Pra-al J.— 2 Pat. T. 
109 (28 P W. 1910 ; 9 L. B 49 Fd.). 

3- Note— The word "child” has been held to bo a 
^rson ic}u3 has not attained the aye of rnajon’ty— {37 
M. 565 : 23 Cr. 107 (N). Under S. 488 Cr. P. C a 
child who has attained majonty is not entitled to 
claim maintenance from his father, as bo is capable 
of earning his own livelihood (23 Cr. 1G7 (N)). 

4 Refusal to cohabit no ground for granting separate 
maintenance— "I do not think there is anything 
in the Code which compels the Criminal Court to 
Sward separate maintenance to a wife whom tbc 
husband agrees to protect and maintain in a manner 
suitable to her position in life because ho rrfoaes 
*0 cohabit with her."— A'umoroncii"'* S-tf'r* J 
m (1922 M. N 205 (14 B. 209 : 17 JI. 200 (263) Fd ) 
incompatibility of temper no ground— Incomp.stl- 
litity of temper is no ground for claiming separate 
maintenance A wife is not eiilltled to elaini 
•'cpatate inainlenance on tho husband a conlraelliig 
s second msrnago and compelling her to live in one 
•partment with the second wih' — 31 P. B- 

® Father cannot refuse maintenance because child 


is not liviftf with him— A father cannot refuse to 
maintam his children on the ground that they are 
not living with him — (12 Bur B. 33) Even a 
a valid divorce of the mother will not free the 
father from liability to maintain his children. 
(1 Bur It IDS) Neither can a father refuse to 
maintam his children nn the ground that they are 
living with their mother ({’02-'90) U. B 07 : 69 i 
I I* B 46 ) There is no provision in the Criminal 
Procedure Code for cancelling an order awarding 
maintenance to a child. (17 P It 1895). 

7- Evidence as to means of husband must be taken — In 
a maintenance case by a nifo , a Jfagtstrate •houlil 
take evidence as to tlio means of the husband 
before deciding tho amount of maintenance to ho 
granted (('83) A N 233) 

8. *•* -..•...4 _ ..I 4 ir.,-. 


9. Accumulation of arrears— In a caso where th*. 
riucstion arose whether arrears of maintenance 
for tk long period should bo recovered by summary 
procedure provided in S. 4S3 i hetd, that in each 
case, tho Magistrate ought to ascertain under what 
circumstances the arrears came to accumulate ; 
and if there was no pood reason why the applicant 
abnuld not have applied with greater promptitude, 
whether it would bo equitable and in accordance 
with the spirit of the Cr P C. to enforce payment 
of the accumulation In the nature of things no 


pirt of the arrears, and if *■>. (nr how mmv sears 
(OT) U.lk 3.q21 : see (00) U.B. S-q 19 : 4 l!uf. 
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10 . Rs. 50 per month for each child. — AMapiitrate 
may order the father to pay m ranch u lU. £0 
for each child, if each ehdd ia Imng eeparatety 
aith a different person; and the fact that all the 
children were at the time in the euMody of the 
mother cannot aflect the question of what ahouM 
be paid to each child. — 1 Lur. T. 139. 

11. Can a wife contract herself out of maintenance 1— * 
The language of the tection is inconsistent with 
a xnfe making a contract to absolre the husband 
from liability to maintain her. The object of the 
hw u to prevent the wife from being a bunlen to 
other people, dependent on the chanty of her 


neighbours. The fact that the husband hu 
a lamp sum down, which being properly Inv 
might have jielded a sufficient income to 
tain her. is no answer to a claim for mainte 
if it is found that the sum so paid had been fn 
awav and the wife was incap.able of ciaint 
herself.— (OC.) U. B. 43. 

la. Talak need not be directly addressed— Accord 
the Hansfi 1 j*», it is not necessary that tb 
or wonls of repu'liation should be ad Iresscd di 
to thi* wife to constitute a valid divorce. 
337 (CSV.) 5 See 3(1 C. l«t : («•>) .A. X. S3 : C 
51. £3 : 4 a 


489 (/) On proof of .*1 ch.tnge in the rircumstanrea of anv person rrceivjnp under rection - 


Alteration in alioaranee. 


ntontiilr allonanee, ottfem! tinder tl.e same sccti 
pav n montlih* nllowatico to his \aiftf or child, the 51 


trate may make such alteration in the allowance ns he thinks fit : Provided that if he increases tl 


lowance the monthly rate of one huntJre^ rupees in the whole he not exceeded. 

(2) Il'Aere u appears to (he Magistrate that, in tonstqutnrt of aiuj ilccifioti of a etmyelenl 
Court, any order made under section dSS should he caneeVe^t or rarini, he shall canetl the order or, as th 


may he, wry f^e jniiie nceordinyfy. 


Changes introduced. 

(!) The amendment i* consequential upon that Intro* 
diiced into S. 48S. The Court has now a discretion 
to award maintenance allowance upto a limit of 
Rs. too. 

(2) Sub sec (2) tetnores a real dcGcieney. Courts bad. 


previous to the anendment, to pve effect to 
CVmrt decrees ns having bmught on “a ehsi 
theeircumstaneea*’. The Code now contains e2 
prunsion for the eaforvement of a deelwon 
competent Civil Court. 


Notes, 


1. Divorce after the order. — Where a wife whose | 
husband has been ordeml to pay her an allosranee 
nndcr S. 4SS Cr. P. C. i* provW to have been com* ! 
plctclv and validly divorced, a 5Iacistrste iv not 
only hound to refuse to enforce the order under 
S. 490 but IS also empowered to alter the amount 
payable under it to * nothir^ ' under S. 4 $ 9 , that 
la to say, he can set aside the order. In auch cases 
the Sfsgistrate is not only competent but fs bound 
to inquire into the fact and the vabditv of the 
divorce.— 17 K. 92 (19 W. R. 73 : 21 P.'B. lS9t 
Rtid. OH : 19 A. SO : S A. 220 : 5 C, 55S iliss ). 

2 . Meaning of ** change in circusnstances ’’—The ri* 

presaion" change in the circumstances” in S. 
4S9 of the Cr. P. C. means not merely u temporary 
or accidental change in one of such circumstances 
(such as salary) hut a change in all the circumstanc- 


es connected with the conviction of the f 
eoaeemed,^^’90) ll A. N. 32. 

3 . Effect of Civil Court decree on a previous orf' 
maintenance — VTbere the husband obt^n 
decree in CSvil Court for the restitution of e 
gal nghta after an order under S. 4S.4 hsd 
passed against him, and obtained possesai 
the wife.’Atfi, that although a subsequent 
Court decree superseded a previous order for > 
tensnee, the Cnnunsl Courts are entitled t 
whether the conditions of the decreo hsd 
duly complied With. If it is proved, thstti' 
band is still refusing to maintain the wife s 
ill-treating her, it will bo open to the wife to '■ 
foe enforcement of the previous order p^ 
her favour under S. 4SSCt. P. C. — I P. 15^(4 
low Fd). 


S. 490. 


Notes. 

Diveree as ground for refusing to enforce the order— I proved to have been completelv and validl 

Where a wife wh<ise husband has been ordered to I vorccii, a Magistrate U bound to'refu«e to en 

pay her an allowance under S. 4SS Cr. P. O. is J the order.— 17 X. 92 : (00-02) U B. 19- 
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CIUPTER XXXVII. 

Directions of the Nature of a ILaseas Corpus. 


Power to l«ue directions of the nature of n 491. (/) Ant/ High Court may, whenever it thinks 
habtas corpvs.. direct— 


(а) that a person within the limits of its appellate crminaf jHrttrficIiow le brought up before 

the Court to be dealt with according to law ; 

(б) that a person illegally or improperly detained in public or private custody within such 

limits be set at liberty ; 

(c) that a prisoner detained in any jail bituatc within such limits be brought before the Court 
to be there examined as a witness in any matter pending or to be inquired into in such 
Court ; 

(rf) that a prisoner detained as aforesaid be brought before a Court-martial or any Commis- 
sioners acting under the authority of the commission from the Governor General in Council 
for trial or to be examined touching any matter pending before such Court-martial or 
Commissioners respectively , 

(e) that a prisoner within such limits lie removed from one custody to another for thepurposc 
of trial ; and 

if) that the body of a defendant within such limits be brought m on the Sheriff's return of 
cepi corpus to a writ of attachment. 

(2) The High Court may, from time to time, frame rules to regulate the procedure in cares 
del this section. 


(3) Nothing in this section applies to persons detained under the Bengal State Prisoners Po- 
rrT culation. 1818, Madras Regulation 11 of 181D, or Bombay 

in of 1818 XXXIV of 1850. Ill of 1858. ^ _ 

5Q. or the State Prisoners Act, 1858. 


Regulation XXV of 1827, or the State Prisoners Act, 


491A Any High Court established by letters patent may etercise the powers conferred by section 491 
xn the case of any European British subject mthin such 
teTTttonex.other than those within the bmits of tts appellate 
criminal jurisdiction, as the Ooi-ernor General in Council 


direct. 
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PART IX 

SUPPLEMENTARY PROVISIONS 


CHAPTEU XXXVni. 

Op THE PoDLto Prosecutor. 


492. (2) The Governor General in Council or the Local Government may appoint, generally or 

^ T> VI r. in an%' case, or for any .specified class of eases, in any local 

rower to appointPuWio Prosecutors. ' ‘ t.- -n 4 

area, one or more ofTicers to be called Pubhe lro«ecutora 

(2) The District Magistrate, or, subject to the control of the District Magistrate, tie SuV 
divisional Magistrate, may, in the absence of the Public Prosecutor, or vLerc no Public Prosecutor 
been appointed, appoint any other person, not being an officer of police below iuc/i rani as tie 
Government may fresenhe in this behalf to be Public prosecutor for tic purpose of any case. 


Changes introduced. 

Tbo Eipecial provision for eases committed for trial to 
th« Court of Session is done away with and all 
cases nro now placed on a footing of equality. 
By substituting the words “such rank ns the 
Local Government may prescribe in this trchaU 
for tbo words “the rank of Assistant Pistnct 
Superintendent “ the Code gives an ampler margin 


of discretion to local Covemment. ** “jJ 
vanety of nomenclaturo ond wo tblnk it b«t 
le.-vve to the Local Cotemments to PfM'‘nbe«* 
rank of Pobce-Officers who may be appo^" 
Pubbe Prosecutors for the purposes of 8 psrti 


c.ase. (Joint Com. 1022J. 


494, Any Public Prosecutor may, with the consent of the Court, in cases tried by jurj' before tbe 

return of the verdict, and in other cases before tie 
EScct of withdrawal from prosecution. pfonoiinccd. withdraw from the prosecution 

of any person cifAer (^enernffy or tn respeef owe or more of the offences for ithich he «J tried, 

upon such withdrawal,— 

(o) if it is made before a charge lias been framed, the accused shall be discharged in resf^d 
of such offence or offences ^ 

(b) if it is made after a chaige has been framed, or when under this Code no charge is ' 
he shall be accjuitted in respect of such offence or offences. 


Changes introduced. 

(1) “ We propose to omit at the commencement ol 
S. 494 the words ’’ appointed by the Governor- 
General in Council or the Local GovemmenL” 
This will confer the power of withdrawal on any 
Public Prosecutor as defined in S. 4(1) and will. 


(2) Tho words “ either generally or in respect of any 
one or more of tho offences for which ho is tried ” 
give a discretion to the pubbo prosecutor to with- 


drnw from all or any of the charges as be 

This meets the ob;ection raised in t- 
which is now overruled. j 

(3) The words “ m respect of etc . " are couscg'^®® 
upon tho amendment just mentioned . 


o? 

0 CODS' 
n para (- 


(4) The addition of tho words in respect 
offence or offences ” in sub ssc. (ft) is 
quential on the amendment referred to u 
above _ ^ 

Rulings rendered obsolete— 8 A. 291 (F F.) • 
C52 : 2 Weir 633 : 2 C. J. xvm. 
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Notts> 


. Order passed imder S, ^04 is judicial order.— An 
order pawed under S. 494 Cr. P. G by a Slagistrato 
is a judicial order, and if the di'crction Tested in 
a Macistralo by that section is arbitrarily exercised, 

* juld 

■ t to 

*■ 400 

. . ) : 

49 U ilUO 

!. Note — ^Tho reason for every such order should bo 
recorded ^8 C. 1105. 


Complainant has no locus standi in police eases— 
Where a case has been started upon a police re- 
port, and the Court Rub-Inspector wants to with- 
draw the ease, the Court nets without junsdietion 
in rejecting the prayer for inthdrawal, simply be- 
cause the complainant wants to proceed with tho 
case. In such a case the complainant has no 
locus standi to control the proceedings — 16 *<£ 
(22 C. N. 69 1 4 Pat, J. C50 : i7ur*« v. Allot (1811) 
12 R. K 45 a R.). 


4- Can Court of co-ordinate authority revire a case 
withdrawn under S 494 Cf P. C. I— It’here a caso 


accused on tho ground that there fs a pttma f'lete 
ease against him, except in accordance with the 
provisions of S. 437 (now S. 430) Cr. P. C. — 15 S. 
131 (3 C. 0S3 and 22 A. 100 on ). 

6 . Hole — “An order of discharge under S. 494 (a) 


formerly and npon which there is a possibihty of 
conriction — 23 Cr. 23G (Pat.) 

6. S. 404 governs other provisions oi the Code regard- 
ing Withdrawals — “ Having regard, however, to the 
language of S 491, there are good reasons lor 
thinking that S 494 really controls so far as this 
matter is concerned, namely, the withdrawal by 
the I'ohce Prosecutor with the consent of the 
Court of the case against the accused, the other 
sections of tho Cr P C ” — 24 Cr 5 (C). 

7 . Non-compoundable case — An withdrawal by a 
private prosecutor m a non coropoundable warrant 
ca«o IS not penms’ible The only provision in 
tho criminal procedure Code which authorises 
withdrawal in such cases are ss. 494 and 495 Cr. 
P. C —10 L. B. 375 (2 L. B. 165 Dim.) 


495 .* 


Notes, 

i» Power of Police officer below the rank of Inspector I 
to prosecute— The special local Uw, (Bombay 
ButriotPohee Act VII of 1867) has been preserved 
by the Code, whether intentionally or through I 


oversight. Therefore a prosecution instituted by 
a pobce oilicer below the rank 0 ! an Inspector, 
that IS to say, a chief constable, was held to be 
vahd— 3 B. 534. 


CHHPTER XXXIX. 


Or Bail. 

498. men any person other than a person accused of a non-liable offence is arrested or detained 
^ without warrant by an ofScer in charge of a police-station, 

» ca>ej bill to bo tokon, ^ppeare or 13 brought before a Court, and IS prepared 

* “y time while in the custody of such officer or at any stage of the proceedings before such Court to 
™ lail, such person shall be released on bail , Prorided that such officer or Court, if he or it thinhs Ot, 
“r. instead of taking baiHrom such person, discharge him on his appearance as hereinafter provided. 

Promded, furihe,, that ncthng . 1 . rtis sedion shall be daamed la ojeel (he prons.ons oj rrel.on 
' *“^’®ec(toii 0 , section 117, suh-section (3), 


introduced. 

gives legislative cooEirmation to the / 
- taken la 22 M. J 357 and 32 0 80 whieh lay 1 


do«o tint the provijioiu ot S. 107 cl. (4) «e not 
■object to or controllei by s. 496 Ct. P. C. 


r 
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497. (1) Wlicn any person accused of any non*bnilal)lc offence is arrested or detained rritk 
warrant by an ofilccr in ebarpe of a police-station, 
oZc“ ° »ppe«ni or it I.roupht loforc « Court, ho may ho releaa 

on bail, but be sliall not be so released if there appear n< 
sonable grounds for boloiving that he has l>ecn guilty of n>i ojfcncc tcilh death or lramjioroh(. 

for life. 

Provided that the CchtI winy direct that any jterson under the age of sixteen years or any vom 
or any nck or infirm person accused of wn offence he released on bail. 

(2) If it appears to aucli oIBcer or Court at any stage of the invexf igation, inquiiy or tiial, i 
the case may be, that there arc not reasonable grounds for believing that the accused has committed 
uon-bailnhle offence, but that there are sufiicient grounds for further inqiiirj' into his guilt, the accu'c 
shall, pending such inquiry, be rel<^ased on bail or, at tbc discretion of such offtet r or Couit, cn lleen 
cution bv him of a bond without sureties for liis appearance as hereinafter provided. 

(J) ^In officer or a Court releaung any i>ersou on lad under siil-seelioii (/) or sub-sechon (2) 
record in iiri'ing his or US reasons for to doing 

(^) If, at any time after the conclimon of the trial of a person accused of a non’haHalU effu 
ond before judginsnt is delivered, the Court is of opinion that there are reasonalle grounds for WiViiryf^* 
Ike accused is not guilty of any such offence, it shall release the accused, if he is oi custody, on the exeeuM 
by him of a bond witlioul sureties for his appearance to hear judgment delivered. 

(5) A High Court or Court of Session and, tnlhe case of a person released by itself, ariy dh 

Qourtmay cause any person u-Ao has beenreleased under this section tobe arrested and may eomnuthio 

to custody. 


Changes introduced. 


case unless there appears to he reasonahle (ground 
for helievuig that the accused has hero guilty of 
any offence punishable vith death or transporta- 


are of opinion that this decision goes too far and 
that in the end it mil not tend towards the adminig. 
tration of justice (/om< Com. 1922). 

(2) As to the proTiso to cl. (1) the following reasons 
were given by the Select Committee of 1916 : 
We would auhstituto for the word •• minor” the 
words “ any person under the ago of 10.” Wo 


red 

do not think that any minor over 
bo releaxed merely on accoonl of youth. 

Effect of the chanees-fD Bail can now he , 

a person accused of a non baibble one 
punishable with death or 
even if there arc reasonable grounds w o 
that he is emlty. The rubng in .-1 
and G M. 69 ; 6 31. G3 : 1 L. B. CO must tbertt^ 
be regarded as superseded, in so far as ) 
Uorni a contrary dictum. 

(2) Ejception i. m.d. even in th. t*"*,.”* ".%( 

punishable with death or transportation 

in the ease of persons under the age of 
or women or eicfc or infirm persons. 

^3) Provision is made for release on 

date of the conclusion of the tn.al, . v tts 


.L TriUch tk* 

tho delivering of judement, in cases 
Court is of opinion that there arereasonab E 
for believing that the accused is not guuty 
offence , 

(4) Power is given to the High Court tsU' 

Ression to revise orders granting bad m “ 
able cases. 


SOrrLEMENT TO lUY 8 ORIUIMAL PROOBDORE CODE 


101 


Relevant considerations in decidinff bail applicatiotu — I 
In dealing Trith an annhcation for li.ul it is relevant 
that the Court should consider what arc the penal 1 
consequences of the act when provcfl, and what I 

S. S03- 


is the nature of the offence charged, and whether 
the offence charged is or is not a bailable offence— 
Ifl A. .r. Oils. 


Comnussions should not be issued in case of important I cednro which is mneh to be deprecated and which 

witnesses— The Lssue of a commission for the | should never bo adopted except for the most cogent 

examination of nn important mtneaa such as an I reason* — 3 Pat T. 39S. 

eye-witness, m a serious criminal trial Is a pro- I 

504. (i) If the witness is witliin the local limits of the jurisdiction of any Presidency Magistrate, 
the Magistrate or Court issuing the commission may 

Commission in case of witness being within the same to avch Presidency Magistrate, who therc- 

preavleBcy town, , ^ 

Upon may compel the attendance of, and examine, such 

'ntness as if he were a witness in a rase pending before himself. 

(Id) irAen a commission is issued under this section to a Chief Presidency Magistrate, he may 
'e his potcers and duties tinder the commission to any Presidency Magistrate snhordinate to him. 

(2) Nothing in tliis section shall be deemed to affect the power of the High Court to issue 
id 40 Vw., c. 40. commissions under the Slave Trade Act, 187C, section. 


ges introduced. 

! first part of the amendment is a mere matter of | CTuef jenoy^JIa^trafe.^*^^^ 

drafting The new sub-cU«« (lA) give* the I li« doty to any other Presidency Jiagiatrate. 

05. (1) The parties to any proceeding under this Code in tvliich a commisaron is Issued, may 
respectively forn-ard any interrogatories m writing which 
ties may examine withnesses. Magistrate or Court directing the commission may 

: relevant to the issue, and the Magistrate or officer to whom the commission is "'' to 

of ,„ch commission hat leca JelegateJ shall evamine the wi ness p 

rogatories. . , > . . • 

12) -\ny such party may appear before sneh ’'“^istrate J 

in person, and may examine, cross-examine and re-examine ( 

■ages introduced. 

^ *®*u4ai*Qt 13 conseqnentuil upon the amendment I® 

SI2. 


S. oOl Cr. P. C. 


aa ft- 


Notes. 

-j be forfeited, if the approver is examined j 
S. 5,2 mere fict that an acwu«^ j 

^n tenderetl pardon and exarmnea 
y-'-w S. 512 in the aWnce of th.- abscom^S 
(«ho ,3 4i3o the princip.*’ offender! dae« 


♦ —tier f-e pird'a invaLd- Thefe u no sob- 
ft'LTmThrdiroetK-o Kfeeo a paHm t^d-re. 
stan^ m la.ioifv auJ » p»rd iot^oA*rvti 

Cr. P. C. prv>eeed..Tr ued-w ..51. u oo.r 
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iri'^UlifT tn tV fo'italni'. I( U ii WMsSt l P. C. tb' upproTfT L» ffititW tn tb* j» 

to th« »pp»oTrr ot th* cr'inn'l »« » di'ffn'*'* — tO B. IJ'J. fV>B 

thM h* hat jir^n fnl»n*a und-r S- 51? Cr. t 


CHAPTER XLII. 


Pp.OVl‘?IOX<5 A*? TO Bo.vds. 


Pfo^edare oo forfeiture of bond- 


514 {/) \Vh‘“no\fr it i' proved tr> th<“ •.'tti«fartion of tli^ Court Ijv which a 1 ond under thi? ( 

!ia« l-e^n taten, or of tl e Court of a IV-ideccv JU--*’ 
or MaTittnte* of the first rla*i, 
or. when the bond i- fur appearance )«cfore a C«mrt, in the i-atitfaefion of «uch Court, 
tfiat «uch fiond !iat l>crn forfeited, the Court «hall fecortl tlie proundt of such proof, ard 
iip<in an\ person hound fiy tiieh fiond to par the pen.alty thereof, or to ••how fan»e why it d ouJd e" 
paid 


l2) If •lufiicient caii'e it not showrt and the penalty jt not paid, the Court may proceed tc 
rov* r the «aine by i*»uin 2 a warrant for the attachment and ‘aV of the moveabV property WocJJt 
^ufh i>er»iin or Ifn c-^tate if he l#e dead. 

(.J) Sueh warrant may l>e executed within the lotaf limit* of the jurt'dictmn of tfe Coart 
I'^ued It , and it «hall outhorize th* fl/f/icA»ee»if and rale of any nioveahle properly le’cririnS 
person without «tieh limit*, when endorsed I»y the District Matri'trate or Chief Pfr'iderey 
within the local limiti of wh<i*e jurisdiction such property i-* found. 

(-1) If ‘iich penalty i* not paid and cannot l>c recoaered bj such attachment and sal^* 
per.im *0 l>oand shall lie babb*, by order of tbe Conn whicb t**ued the warrant, to impri*onr^*’* ^ 
ciril jad for a term which may extend to «ix month*. 

i-j) The Court may, at it* di«cretion. remit any portion of the penalty mentioneil and ca-f 
payment in part only. 

(0) Where a «iircty to a bond die* l»efore the }w>r.d i* forfeited, hi* estate .*hall he di'chan 
from all liahility in respect of the fKind, 

(7) irAeo nti’j yrnon trho ha* /’tn<fhe>! ^econVy »/»idcr »prrio» lOG or •cctioc 
fjGi {< coru-iVtc-? of ati offrr^<'r ih^ cowirtit«ion of trhirh oonrtttulea a breach of thr cfh^ 

of af>oii-f er-C'ile-f in lieu of hi* botul Mn'fcr serf ion ->///?, o ccfli^ed copy o/rAcj''dyo<mt o/Z/c Co*'rt 
he irat coorirleil of *ueh offencr tunij he »*(•! o* enVenee in procednig* utuhr thi* terlion acah*^ 

Of furrtie^, OK'l, if jr.jcA eef(ifr<t copy •* *o nW, the Court *hn}l pre*uii'e that mich o^ei'ce tni* eoi’ 
fu’iM nidc«* the coitlrartj it yro’etl 


Changed introduced- 

(1) The werd “attachment” U *uh»titote«l for th» 

word “ ” to meet ifiecase in (’I7>3t S. 10 » 

which Uy* do*n that “ it 5* difticnli to s-jt that 
the wof-i “ di'trev " l< n'-ed in S. 511 with reference 
to other than tansihle moreable propertr.— ^ee 
.sc. 5II(Cp. 

(2) SoWtani'- (" I a* red'nfteil by the Seleet Committee 
«)f 1010, made a certified copa of the jnd^innt 
conclnatre proof of the coflTjctlon. Tbe Select 
Committee of 1922 ha* altered the redraft. “It 
wa« indeed ruree.te«l to a* that we ihould rnake a 


<3) 




314 (37)]. ^ 

The word* oot of the party who gar* ^ ^ 
may be required to find a new 
been omitted as they were obrjoushr 
the new sections 514 A. and 514 B- 



Supplement to ray's criminal procedure code 


16S 


Notes. 

1. liability of surety is irrrspcctirp of the leiruhly or 
illegality of arrest — Where a person stnniU aurety 
for the Attendance of another person before a 
Court and the latter fails to attend before that 
Court on the date fixeil m the bonds the surety is 
liable under the bond even if it turns out that the 
arrest of the principal u as illegal — 2 L. 204 

2 Kme cannot be deducteil from surety’s de{>osit — 

Fine cannot be deducted from the money deposited 
by a surety for the appearance of the accuse<l. even 
if the surety and the accused are brothers and even 
if they be assumed to be members of a Joint Hindu 
family — 10 A. J. 8S7. 

3. Surety bond should be strictly construed— A surety 
bond in criminal eases must bo strictly construed, 
and a surety cannot be required to pay the amount 
of his bond as the result of an opinion held by a 
Court, as to vhat was in hia mind when he signed 
It. He can be required to forfeit the amount only 
if the terms expressed in the bond aro broken 
7\’here therefore, a surety bm<ls himself to produce | 
an accused Mrson on a particular date and lie 
^8 so, his liability is discharged, and he is not 
bound for the non appearance of the accused on 
any aubsequent date.^1021) 4 U. B 71 


4 Xotice to show cause must be given — Before a 
svarrant can issue attaching the property of a 
aorety*. he should bo called on to show cause why 
he should not pay the penalty mentioned in his 
bond, and it must appear clearly on the face of 
the record that he had such notice given him. — 15 

W. R 82 

5 Pnma facie proof of forfeiture necessary before 
issue of notice.— Sec. 514 lays down down that it 
must be proved to the satisfaction of the court 
that the bond has been forfeited and the court 
ehail record the grounds of such proof, and it is 
after such grounds have been recorded that the 
pserson bound by the bond may be called on to 
show cuasc why the amount should not he paid — 
23 Cr. 478 (Pat ) [11 B 11 170 Fd ] 

6 Order may be made after lapse of period if 
proceeiiings initiated within period. — Where the 
proceeilings for forfeiture of the bond were 
initiated within the time provided by the bond, 
but for one reason or other the enquiring was not 
taken up before the period had lapsed, htld that 
there was no lecal bar to the proceedings —23 
Cr 623 (A) [26 A 202 Ditt 1 C L 134 Diss ] 


614A When aioj surelij to « bon-i untler (Ms Code becomes msolcenf ordtti. or nhen antj bond ts for^ 
_ Jexiei under the porri$ion» of section 514, the Court by whose 

foSiTed''^ '****'' Magistrate or 

Magistrate of the first class, may order the person from whom 
t’tch security was demanded to furnish fresh security in accorrfawcc icifA the directions of the original 

and, if such security IS notfurnnhed,suchCourt or Magistrate way proceed as if there had been a 

complying with such original order. 


514B. When the person required by any Court or officer to execute a bond is a tumor, such Court or 
required from a minor officer may accept. «« heu thereof , a bond executed ly a 

^“'■efi/oriHrefies only” 


Changes introduced. 

provides for the taking of fresh security t 
the original surety dying or becoming insol* ) 


lent. The latter has been added “to provide for 
the case of a bond being required from a minor.’ 


CHAPTEU XLIII. 

Of the Disposal of Property. 

irlnri ««» "W-™" 

^ , „ppe„r,loh«vrbee,.«’>dfir,!„c, .no,, oj o,.y 

"■> '‘■’PO”' P'PP*'*!' vnduetJ Ufo’r ««? Cn Co,,,! Jonoy «„y ,oq;„y 

c«»rt «oy <„aU ,»<■;, o,.<rr a, „ fi /or 


SWA. 


Ord, 
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the proper c’tttodij of such propol;/ j>cmUiig the courlu^um of the ivqi'iry or trtnl, rini!, if (hr proyrr 
IS subject to speetip or uatiiriil <lermj, may, iifirr ncorihuy such tiiibi'Ci’ ns thii'h I'ccttfonj, orihr 
to he sold or otherwise disjiosed of. 


Changes introduced. 

S 517 provides for the disponnl of property rrp«nhri{; 
which orbymenns of which an oUcnce has been 
committed at the conclusion of the InaL The 
new section 510A is intended tu enable the Court 
to make orders for proper custody or dispoul 


More rondiiHion of the trill. s«hen *uch propert 
Is liable ti>8|K-e(!y nr natural d(ea_\. In ric» ; 
thiseh.mpe in law. the nilinpi in Cr 11 lOcfS^ 
Tat. D57 s 24 .M. J. 1 inii»t bi' reparded m obtoi' 

ir,n.', 2 r, (r.t) 


517 (/) When an inrjtiiry or trial in «m- C'riniinai ^*ourf /a concJitdecJ, fht? Court may nla)le^uf 

order ns it thinks fit for t!ie disposal hv ckftnichor 

entitled to posseftion thereof or otherwise, of any proper! 
or document produced before it or in its custody or rcganling uhtch any ofTeiire appears to have heei 
committed, or which has been used for the commission of any ofTence. 

(2) When a High Court or u Court of Session makes such order and cannot through its ow 
officers conveniently deliver the property to the person entitled thereto, such Court may direct fha 
the order be carried into effect by the District Magistrate. 

(3) ^Vken an order is made under this section sucA orifer shall, not, except vJiere the property t 
iivestoci or suljeet to speedy and natural decay, and sare as provided by sHh*sfctio« (■/) be carried o’ltfo 
one month, or, when cn appeal is presented, unttl such appeal has been dis^joserf o/. 

Explanation -—In this section the term “ property ” includes in the ease of property regarding wlicl 
an ofience appears to have been committed, not only such property as has been originally in the posses 
sion or under the control of-any party, but also any property into or for uJiich tbc same may have be®® 
converted or exchanged, and anything acquired by such conversion or exchange, whether immediate^ 
or otherwise. 

(4) Nothing in this section shall be deemed to prohibit any Court from delivering any propedi 
under the provisions of suh-iection {!) to any person claiming to be entitled to the possession thereof, on 
extcuting a bond with or tcilkout sureties to the satisfaction of the Court, engaging to restore such propedy 
to the Court if the order made under this seclion’is modified or set aside on appeal. 


Changes introduced. 

(1) “ We prefer the term “ delivery ” to “ restora- 
tion,’* and we think that in section 517 (3) it 
would be sufficient to allow one month for the 
presentation of an appeal, or an appbcation for 
revision where this is allowed,” — [5«f. Com. 1916] 

(2) The word ” confiscation ” now inserted in cl (1) 


Notes. 

X Party cannot bo ordered to return property. — I 
Sec. 517 Cr. P. C. is not applicable to » case I 
where the property has already passed out of the ) 
custody of a court. Therefore a party who has | 


weeir thecaseinOC. N 057 in which an order ol 
confiscation was held to be illegal. 

(3) Dy providing for the talcing of bonds for 
tion of the projierty delivered to a 
Legislature has definitely overruled 19 M J- 
[See 617- 625 (13)] 


taken dehvery from the Pohee of crops ottact 
cannot be ordered to return the same to the opposi 
party. — (1921) Pat. 123 
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7. Ronsfide piwnw of miMpproprialod gooiU — Whew 
the iiceu«cd wa« conviVlM m rc«|>cct •>! crrtam 
jfvtdlcry for mminal btrach of it » not 

competent to the court to onicr the pawnee of 
the jewellery, in the absence «'f anything in the 
transaction to rai'e a preaurnption of fiddly know- 
ledge to return it to the richtful owner. — 11 R. 

217 [4 U B. 25 frf : 4 H 13 /)m ] 

J Appeal — ?*ee N'otea under S. K20 
4. Return of gt¥Mls t'l pawnee — AVhere the juwnnr 
stale the article* ptwned fniin the pawnee and 
sold to an npparentlj innocent punha«er — hfU 


■ 520. 

Motes. 

Appeal lies to the Dustnet Magistrate — An appeal from 
an order under S S17 Cr. P. C by a stationary 
Sub-Magistrate directing the return of tlio eubjecU 
matter of a charge to the complainant lies to a 
Dutnet Jfagistratc and not to a aub-iliviiional 
Magistrate inasmuch as the latter ciercues appell- 
ate powers only on delegation by the former.— 

23 Cr. 387 |M) (o. Rer. Cases no 625 of 1905 and 
Ao. 84 of 1508 rd.] : Com. 24 Cr. 102 (M) 


that the articles, after coniietion, should bo made 
over to the pawnee and not to the purchaser 
The purchaser could re imhiirse himself from the 
proceeds of the sale by the pawnee, if anything 
remained after the pawnee had paid himself in 
full.— 24 Cr. 238 (C) 

5 I# judicial investig.ition necessary preliminary to 
onler for disposal ? — “I think that, as a general 
rule, the Magistrate acting under S. 517 Cr P. C. 
should pass orders according to his discretion, 
without making further enquiry ” except in ex- 
septional c.sses — [A'rubouhi J 


Omission by Appellate Court to order restitution.— 
Where in setting aside a conrjction for theft an 
Appellate Court omita to pass orders under S. 520 
P C for restoration of the property taken 
from the aecused, if the omission is accidental, 
it can be sobseouentlv corrected under S. 365 
Cr. P C • 43 M J 87. 


522. (I) Whenever n person is convictea ot »ii offence ottemUa by criminal force or sloic qffim 
or by crtmnal iirfiwtrfflfiOM and it appeals to the Court 

f^store poasession of ImtnoTcable t|,at by such force or i/ioic o//orcc or cnwinnf intii«i(ia- 
tion any person lias been dispossessed of any immoveable 
wperty. the Court may, if it thinl;s fit tc/icii conmUng such ,>crson or at nmj time iiiUm, one mouth /row 
*' iloir oj th, ccMKtion order the permit dupomnsed lo be restored to the possession ol the same 

(2) No such order shall prejudice any right or interest to or in sucli immovable property « inch 
'ty peison may be able to establish in a civil amt 

(3) rln or*r under this eeclion maij he made hj any Court of appeal, eoafirMatm,, reference or 


^^anges introduced. 

scope of section is enlarged by the addition of 1 
® "urda " or show of force or by crinMWwl | 
meets the case in 38 F. W. 
"«'«h held that S 522 has no applicetion in ' 
»Metice of a finding that criminal force h« 

• 121 “"^'^—{617.525 (I4A)5 

» * jJ^irds “ the person dispossessed ” sutetituted 
,i j "01^ “such person” arc modelled after 
;?* ^'•ision in 5 C. N. 374 that S. 522 enables 
merely to restore the state of things 
St the time ot duiposacssion (See 

(3) extends the ojwratioi* of 
section to Courts other than Courts of ongmal 


jurisdiction Mde "the words" courts of ajipeal 
confimatiQD, reference or rcTUion.” 

The Bub-claU«e adopt* the new of the ili^h Courts 
■n 10 C X 090 29 C 724 : 27 A. 4I.'> • 3 A J 
710 f'OC) A. X 25G . 17 It R 922 . 14 Cr. J72 (C) 
and M opposed to 23 C C30 : 39 C lOV) : H p, 
R 1919 which must be rejarded aa overruled 
.Votes S17-523 (I3I-135J. 

. „ -1. ^ 

I ■ Com- 

« . . . 

t , ■ ■ . ■ . clause 

with alight verbal alterwuon* and subafituting a 
period of one month for six months froin the date 
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of conviction, &« th<* time within which *n applica- 
tion for rc«tor»tion mu»t he ma'lc \\V «1<» not 
think that an onl<*r of rc<toration nrol be mvHe 
simalt4ncou«Iy with the conviction: but ac think 


that any application for ‘uch an rni'r »' 
maijc promptly onH tH.at one nsorth h « 
time to allow for tHa pur|'0«c. 


Motes. 


Criminal force used a^amst propertv ai oppoied to 
person— A cunvietion for criminal tte*pav< will 
not entitle*! the complainant to •eek hi« remrtlj 
under S. Cr. ?. C, «nle«« there la a finding 
of the Court convictins the arcu«<al, that theodmee i 
v»aa attended with the u«e of cnmtnal force aa 
defined in P. ;j50 I. P. C ajiln't the pemon (and 
not the ptopertv of the complainantl— i Pat. T. 
120 : *ee 31 M. T. 20 • 20 M. 40. 

(Kote — In order to make S. S22 app'ieahle to im- 
moveable property, it ia not neceaaary that force 
«h >uld l>e .an inrndient of th* offence of which 
the acctt«ed la convicted. proiiJed the o«e of lerce 
appear* from the eiidrnee— 12 L W. 227. 

O'der to be passed in favour of dlsp«se->4»d party— 
.\n order under P. o 22 Cr. P. C. is not pa*«<al asaia«t 
any per«on. hut in favour of the party di*p<n«ea«e»l. 


provided the Cf-nditiofi* r»ece**an to civet 
jun-dicti'-n to make that order are pm 
tv. .'.75 (Pat ) 

4. Order eaniot be passed after aepuhial— - 
trate after acqaittini* th“ accn«M cannot 
iinler tinder h. 522. The wnnlinj of t’'« 
ia vers clear and ntvra jun«'Iictnn only 
pemm ecnvicte*! of an crflroce att« 
criminal force. — 21 O C. X’i. 

5 . Order for restoration should be made on 
cl convirtion — Where the Appellate CMrt 
the conviction and find* that no cri:a.i 
wna u*ed. It it it* duty to rmtore the psrtu 
P'siitii'B in which IhA were lefore |w»»e< 
wronstv pveri to the alteced 8 r:neveil 
(1I‘22) M. X. Wo){l« C. N. HIT Fd.). 


S. S23- 


Notes. 


X. Procedure where the person entitled to possession 
U not known. — \Nbere the peraon entitle*! to p***- 
eea-ion of the property «to!en is not known, the 
MsLUtrate should uniler S. 523, detain it and 
i»*ne the proclamation required by the section. 
The property should be hand<^ ovev after the 
lap»e of sis months to the per«on who establUbea 
a claim to it — (1S^5) 2 Weir 67d. 


2. Inmiry as to bile is unnecessary '—8.523(2) I 
does not require a Ms^«trate to make aof 
at all. He procceala on such materiilf 
available before him and has to decide the q 
not who was m tKK.«e«ion at the time the p 
was seiied by the Police, tot who was 
po«*e«iion — i S 3. 


Power to aeU perishable property. 


525. If the person entitled to the po«M‘?*ion of such property !■* unknown or absent and tf 
perty is subject to speedy and natural decay, o' 
Jlayutrate to whom its seizure is reported i* of 0 
that its sale would be for the benefit of the owner or tAat (Ac rofne 0 / sucfi properly is less than ten 1 
the Magistrate may at any time direct it to be sold ; and the pros-i«ions of sections 523 and 524 si 
nearly as may be practicable, apply to the nett proceeds of such sale. 


Changes introduced. 

The amendment is one pitaeipally of drsftia;:- The | 
words •• or th-sl the value ol such property is less | 
less than ten rupees* i s a aalutarv prorision. I 


Before the amendment a Magistrate coo 
only such properti as was " subject to spec 
natural decay.” 
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CHAPTER XLIV. 

Op the Transfer of Criuinal Cases. 

H,gh Co»l w„ „„ „ it i» t» appear to the High 

^ Court : — 

(a) that a fair and impartial inquiry or trial cannot be had in any Criminal Court subordinate 
thereto, or 

(h) that some question of law of unusual difficulty is likely to arise, or 

(c) that a view of the place in or near which any offence has been committed may be lequiiecl 

for the satisfactory inquiry into or trial of the same, or 

(d) that an order under this section will tend to the geneial convenience of the parties or 
'witnesses, or 

(c) that such an order is expedient for the ends of justice or is required l)y dny provision 
of this Code , it may order — 

(t) that any offence he required into or tried by any Court not empowered under 

sections 177 to 184 {both inclusive) but in other respects competent to inquire 
into or try such offence ; 

(u) that any particular case or appeal, or class of cases or appeals, be transferred 
from a Criminal Court subordinate to its autliontv to any other such Criminal 
Court of equal or superior jurisdiction ; 

(ui) that any particular case or appeal be transferred to and tried before itself) or 

{tv) that an accused person be committed for trial to itself or to a Court of Session. 

(2) When the High Court witlidraws for trial before itself any case from anv Court other than 
of a Presidency Magistrate, it shall, except as provided in section 2G7, obsp^^ e in such trial the 
cedure which that Court would have observed if the case had not been so withdrawn 

(3) The High Court may act either on the report of the loner Court or in the application 
y interested, or on its own mtiativc. 

(^) Every application for the exercise of the power conferred bv this section shall be made by 
'^hich shill, except when the applicant is the Advocate Geneial. be supported by affidavit nr 
in 

(5) When an accused person makes an application under this .section the High Court may 
a to execute a bond, w’lth or without sureties conditioned that he mil .if no ordered, pay any 
'kt'-h the High Court ha^ poicer under thii section to aitard by nay of to the person opponng 
'otion. 

('>) Every accused person making any such application shall give to the Public Prosecutor 
notice in writing of the application, together with a copy of 
Mctm*'*** ^'■oceoutor of application jjjg grounds on which it is made . and no order shall be 
made on the merits of the applic-ation unless at least twenty- 

hive elapsed between the giving of such notice and the hearing of the application. 

W ir/,ere any application for the exercise of the jwircr conferred by section is dismisseil, 
Co"rt may, if u is of opinion that the application vasfnidons or cexafiotis, order the opj- ■ 


r 
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to pay hy way of co«/« to nuy pemon uho hai opposed the application any expaifct rea^miolly tncumdhij 
such person in consequence of the application. 

(7) Notliinp: in this portion ahall lie doenioil to nITort nny order made under portion 197. 

(5) If, {)i the course of any inquiry or trial, or hefore the eoninienccnient cf the hfaiivq of any 
appeal, the Public Prnceculor, the complainant or the acemed votijles to the Court before which the (osf 
appeal is peniliny his intention to male an applimlion under this geclion in respect of such <o(t cr ajpeal 
the Court shall adjaui n the case or postpone the appeal for such a perinl as trill afford a renfcnalle tme fr 
the application to he made and an order to he obtained thereon. 

(9) A'otK'itAstdffiiKj /terri»hr/ore rontoined, n Judge presiding in <i Cctot of Session 

shall not he required to adjourn a trial under sub-section (S) if he is of opinion that the person vctifyingh^^ 
indention of inaliny an application under this section has had a reasonable opportunity of nialing such on 
application and has failed without sufficient cause to tale adt'antaye of it. 


Changes introduced. 

(1) Xho omission of the words “ criminal “and** such ” 
in cl ^ii) makes S B20 applicable to mucelUneoos 
procecdinEs such ns those under chapter VIII or 
All. The rulings citetl in S. 526 (8) rehsting to 
transfer o! proceeding* under S. 110, in Note No. 


(2) The following rensons gieen for the other amend- 
menta introduced into this section are intereatiog : 
“We have found S. 526 difficult to deal with. 
One class of opinion presses for greater safeguards 
against frivolous vesatioua or dilatory applicatious 
for transfer. Another class deprecates any measure 
which makes a transfer more difficult to obtain 
We think it is unavoidable to retain in the Code 
some provision for the compulsory adjournment 
of a case when an intention to apply for a transfer 
has been notified. Rut we recognise that the 
provisions of the, section, as they stand have lent 
themselves to gross abuse, and therefore we feel 


will enable the High Court, m cases where it is of 

Ik luuiks lu IV e mink the last senteace oi new 


sub rea (0.\) waa superfluous in view of theprori- 
sioDS of S. 517. 

(3) “ We consider th.at the new sub-sec. (8) 

by the Dill was unsatisfactory m severs rts^tt 
The opening words of the sub-sec 
notification at any stage of the case, ..j, 

It was made before the commencement of a wy 
hearing. Dut words occurring later m the suo 
indicatetl that its application sias 
notification made belorc the accused was e 
upon to enter on hi* defence. The ,,,, , 

fore, which dealt with on Intention 1° ^PPvJ?.. 
transfer fonned after the accused had 
his defence, u as not a true pros Iso to that suo • 
We considered whether sub sec. (8) shC" , 
refer to an application made at any 
whether in such case, discretion as to 
ment should not be left with the S ^ 

when the applicant gave seciinty, in which > 
the adjournment should be compulsory. Un 
whole, however, wc lias'e decided in favour o - 
jeetiog the proposal to provide for a j 

part from other objections, we think Rng 

culated to enhance the delays involved by o- - 
Our amendment of the Bill therefore proMde 
a compulsory adjournment at any stage o 
case except that a Seviona Court may . 

adjourn when it is of opinion that *PP join 
has been unreasonahlv delay ed. {Set 
The following rulings have lost their P, 

HI view of the amendments in licated abore s ' 
1183, 1. S 35. 10 O. J. 218, 4 Bur. T. 213 : »*- 
77 ; 3.1 M. 701 : 85 P. L. 1901. 


Notes. 

I. Object of the provisions — In malting provision for 1 
the trnnifcr of ca«es, the law has regard not so 


auapicion and distrust of 


,hj Trib,m;l 

slorilef 
r Datf 
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Refusal to adjourn under sub-sec. (8) vitiates the 
trial —A lladstrate n bound to postpone the 
heating of a ca«e for the purpo«e of cnahtmg a 
party to apply to a higher Court for a transfer, 
and his refusal to do an renders the subsequent 
Droceedmgs void.abie, if not void.— 33 C. 1183 ; 
1 P. R. 1913 i 22 Cr 717 (L). 

Vhen refusal to adjourn is justified. — Under 8. 


ior his defence But where, before he is called on 
tor hw defence, he haa ample time to m.aVe such 
an application, and does not do so, the leenlity 
of the proceedings of the Magistrate cannot bo 
questioned— 18 A.T. 1145 • 11 C N 507 : 8 C. N 
77 Not Fd • (’12) M. M. 1121 Appd ) 

Affidavit by the accused is permissible under the 
iaw — When an accused person maVes an applica- 
tion for the transfer of a case against him, he is 
not precluded by S. .342 Cr P. C. from making 
in affidasit in support of such application, nor 
iw«M ihert be nny bar to An b»tn'j protectted for 
malinj a fa>n statement in <Ae of/Waiil. — 3 L. 46 
[S3 A. 331 Ditj ) 

iVhat are valid grounds for transfer 
I The fact that the trying Magistrate has permitted 
1 private individual to discuss with him the ease, 
and to write to him slips and eAifa about it is a 
luificient ground —2 Pat. T. 198 
) The fact that a Magistrate eshibils haste in re- 
cording the statement of an accused person before 
sll the endence for the prosecution is concluded, 
IS sufficient to create an apprehension — 18 A. J. 
1145 (12 A. J. 736 . 19 A 64 B ). 


7. (3) Thefact that a Magistrate acts with some rapidity 

in the trial of a case, and refuses to grant a short 
adjournment to en.^blc the accused to prepare his 
cross evammation of the prosecution witnesses, 
thereby depriving him of a full opportunity of 
patting forward a defence — 2 Pat T. 297. 

8. (4) Where in framing charges against the accused 

the Magistrate uses the evpression, “ Jurm sabit 
hat” (the offence is established) it is sufficient to 
entitle the accused to get the case transferred to 
some other hfagistrate— 23 Cr. 168 (L). 

9 (6) WTierc the Slagistrate just before he heard the 
case, vent to the scene of occurrence with the 
complainant, his act was improper and the case 
shontd be transferred from his file — 1C5 P. I* 1901. 
10 . (6) Discussion of a criminal case at a club by the 
Civil Surgeon or any of the other officers who are 
likely to be concerned in the disposal of it before 
a .Sessions Judge who is to try the case, is a suffi. 
cient ground for transfer of the ease from the 
Court of that Sessions Judge — 19 A J 946 
What are not valid grounds for transfer — 

It. (1) Where cerUin strikers against a Navigation 
Company are placed on their trial under ss. 606 
and 143 P C ueforo the District Magistrate, it is 
no grounds for the transfer of the case that the 
Distnct Magistrate has been taking precautions 
against the intimidation and illegal pieketting 
indulged m by tho strikers — 23 Cr 88 (C). 

It (2) The fact that a Sessions Judge has tried the 
appeals of eome of several persons convicted of 
dacoity and dismissed the appeals is not a valid 
ground for transfer of the appeals of the remaining 
persons — 2 U. P (A) 421. 


8A. (7) Where any verm subject to the Naval Duaiitne Act or to the Army Act cr to the Art 

Force Act «s accused of any affence such as is referred to 
Court to transfer for trial to itself in proviso (fl) *0 ^^cD*’** ^rtiiy Act, the Adiocate 

General shall, rf so instracted by the eomyitent authemty, 
> the n,yh Court for the committal or transfer of the case to that Itiyh Court and ‘hereupon the Uigh 
hall order that the case be committed for tnal to or be transferred ta etself and shall thereafter 

' fo fry the case by jury „ . , » , , » 

( 2 ) The Ooverncr General rn Counerl may. by natrfeal.on in the Gate, te of India, declare any 
'» be the competent amhority for the purpose of rssmng enslrnetions unde, sub-seetwn (7) ... repaid 
class of cases specified in the nofi^cafion- 


jes Introduced. 

^Tbis section has been inserted by the Criminal Law Amendment Act (XU of 1923). 


(I) The Governor General in Council may, by 
*iisfer o( any particular case or appeal from one 
oo 


notification in the Gazette of Icdia. diiect 
High Court to another High Court, 


r 
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from anv Criminal Court subonlinate to ono High Court, to any other Criminal Court of o' 

superior jurisdiction suhortlinate to another Ilich Court, 
JSrcn”L2,7c,™%“r.TrL,l? *“ “rP-ar, to him that t.ch tntntfot ..Jl 

promote the ends of justice, or tend to the grtenl 

convenience of parties or \ritncs<»es. 

(2) The Court to which such case or appeal is transferred shall deal with the same as if it hsi 
been originally instituted in, or presented to, such Court. 

Changes introduced. 

Tie aracndmenl males S. 527 eppUcsl'e to miscelUceoru prowdinjt. 


Sessions Jodge msy withdraw ecaes twin Asts- 
tant Sessions Jnd^. 


523. {]) Ary Session Jmlye rtrey trifHfCV ^^7 
cost from, or rtcall any ease tehieh le fas r-c^ecfcrti. 
any vlsjisfont Sessions Judye snlordinate to him. 

(2) Any Chief Presidency Magistrate, District Magistrate or SulMlivisional Magistrate 

withdraw anv ca'e from, or recall anv case which he 
made over to’, any Magistrate subonUnate to him, 
may inquire into or try such case himseU. or refer jt f'-'r 
inquiry or trial to any other such Magistrate competent to inquire into or try the same. 

(3) The Local Government may authorise the Pistrict Magistrate to withdraw from *2.^ 
Power to anthoritse Dtstrict iIsjUtrate to Magistrate subordinate to him either such classes of ca*<^ 


as he thinks proper, or particular classes of cases. 


withdrsw cluM4 of cssra. 

(J) Any ilayistrale may reeaU any case made over hy hin\ under s'ction 192, suh-SfrtiVn (i). f'f 
any other Magistrate and »iay inj'iire into or try such case himself, 

(5) A Magistrate making an onler under this section shall record in writing his reasons h' 
maklDg the same. 

(C) The head cf a village under the Jladras ViUoge-Pcfiee KegulaSicn, ISJC, cr the Hcn-t 
TUlage-Pollice Be^ufatcon, 1527, is a J/oyistnite/or the purposes of this section. 


Changes introduced. 

(1) The opentloQ of this lection is now extended to 
Sessions JadgM, who, be it noted, Isd no poweeof 
witldrsml of cs*e9 made orer It them to Assistant 
SeiSfions Jod^. trfere the •mendmeot. 

(2) The new tnb-scc. (4) follows the esse 9 Or. 300 

which lays down that a Magistrate authorised under 
S. 525 to transfer a esse is competent to withdraw 


it to his own file. This power is already pm tj 
S. 192 Stpra. 


t3J The new Bnb'Clsn«e (6) orerrules 25 

15 3L 94 (srt 525 (4S)) which Uid down tts* H 
operation of S. 523 is hmited only to case* cl tx'- 
tned by Tillsge Magutrates. 


Notes. 

Kotitt and record o f rea sons. — Allhoogh strictly apeak- I 
isg, it is not neeewMtry to issue notice before trans' I 
femng a c.sse under ti 523 Cr. P. C the practice I 
is io do so. The order of a District Sfasistiate I 


transferrin? a esse nnder S. 52S Cr. P. C. a 
rtcordin? reasons f"r the transfer is 
liahte to be set aside. — 24 Cr. 137 (L^ 
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CHAPTER XLIV (A). 

SoPPLEMEyTART PROVISIONS RELATING TO EUROPEAN AND INDIAN BRITISH SUBJECTS 
AND OTHERS. 

528A. (i) Where, ih any case to which the jtrovhions of Chapter XXXIII do not oppiy, any person 
daims to he dealt with as an European or Indian British 

u Eoropean. or Amealcan, ’ European {other than an European British subject) or an 

American, he shall state the grounds of such claim to the 
^lagistrateheforewhomhe is brought for the purpose of the inquiry or trial; and such Magistrate shall 
inqHiTeinto the truth of such statement and allow the person making it a rcasonahlc time tiithin which to 
it is true, and shall then decide whether he ts or is not an European British subject or an Indian 
'itish subject, or an European or an American, as the case may be, and shall deal with thim accordingly. 

(2) TT^en any such claim is rejected by the A/<iyis/ra/< and the person by uhom U uas made is 
commuted by the Magistrate for trial before the Court of Session, and such person repeals the claim before 
<ueA Court, ^ucA Court shall, after such further inquiry, if any, flj it thinks ft, decide the claim, and shall 
^l with such person accordingly. 

a^.. Court before which any person is tried rejects any such claim as aforesaid, the 

owion shallform a ground of appeal from the sentence or order passed in such trial. 


0- Where a person, not being an European British subject, is dealt icith as an European British 
Trial of PC . subject or, not being an Indian British fiuAjecf, is dealt 

does not belong ^ with as an Indian British Subject of, not being an European 

{other than an European British subject) or American, is 
'‘^'^thasan European or American, and such person does not object, the inquiry, commitment, trial, 
sentence, as the case may be, shall not, by reason of such dealing, be invofie?. 


628D. ( 7 ) Unless there is something repugnant sn the context, all enactments made by the Governor 
General in Council or the Indian Legislature xrhtch confer 
on Magistrates or on the Court of 5«iion jurui/iV/ion otrr 
offences shall be deemed to apply to European British subjects, 
“3^ such persons are not expressly referred to therein, 

t .. (2) Xothing tn this section shall be deemed to authorise any Court to exceed the limits prescribed 

• '* to the amount of punishment which it may infict on an Eurojwan British subject or to confer 

on any Magistrate of the second or third class for the trial of such subjects. 


introduced, 

XLIV (A) contalnJnjr r«. I Amendment Act (XII o! 1023). 

»*8D bat te*B inserted by tht Criminal Uw 
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Notes. 

1. Case made over to Additional Sessions Judge uUImatfly 
heard by the Sessions Judge— Where a Sessions 
Judge TuaVes otct a cT.minsl appeal ior decision 
to an Additional Sessions Judge, rrorking in the 
same Jurisdiction as himself and empowered to 
try cases or appeals made over to him by the Sessions 
Judge but Bubscqncntly, after notice to the parties 
hears the appeal himself, he does not act outsvlo 


S. S33. 

Notes. 

1. S 533 applies only when there is a written record — S. 

533 Cr P.C. can only be inroked when there is eome 
written record but that record is defective, through 
some error in not strictly following the provisions 
of S <tOt, the object being to take such rceonls 
out of the excluding provisions of 8. 01 of the 
Evidence Act— (1021) Jh N. 770. 

2. Omission to enquire whether confession voluntary 

not covered by S 533. — ^Tho omi«aion to <|uestion 
the accused before recording bu confession as 
to whether he was making it voluntarily was a 
niatenai omission which prejudiced him, and we 
are of opirdon that the defect is a fatal one, not 
curable by S. 633 and that the confessions must, 
therefore, be excluded.— 2 L 325 (3 L. B. 173 : 

3 L. B. 213 1 9 M 224 s 17 C. 802 1 62 T. R. 18S7 It ). 


his jiiri»<liclion inasmuch ns the mating over 
a case is not “transfer" of the ea<e — 10 A. J. 95 
2. Offence committed outside jurisdiction.— In the shseo 
of prejudice, or of a failure of justice, the cojivicti' 
of an accused person for an offence uedef S 4* 
r. C. by a Magistrate outside whose territonal jor' 
diction the offence wa» committed, is a mere meg' 
Urity cured hy S. 531 Cr. P, C.— 34 C. J. 200 


3. Informalities may be cured by evidence of recerdi: 
Magistrate — “ S. 533 CY. 1*. C. completely tor 
anj’ lorm.sl delects which might have been w 
in the recording of the confession The 3ur 
Irate himself sias called, and be swore that b* 6^ 
all Police removed from the Court room #nd si 
had the linudctrff* removed from the accauc 

hands, he asked tbeaccused whether he seas tuton 

by anybody and after being satisfied that tl 
accused was not tutored by anybody, 
his confession. Ho admitted havmg recorded fi 
confeuion in Engluh but says that he 
to the accused who admitted the elatemeat to,i 
correct and fixed hia thumb mark thereto. • 
.Staarfand Jt'jiu J./m24 Cr. 6(A)f (91)^'^,'’^ 
(02) A N. CO I 23 B. 221 Fd. 1 17 C. 862 


534. omission fo in/or»i xtnder section 

Om^oa to PYO Irform.tion niid« .«■ 4 his rights xmdt, Chafler XXXIII, <"‘'’1' 

the vafiifify of any proceeding 


Changes introduced. 

This section ha« been amended by the Cnminal Law 
Amendment Act XII of 1923. 

Conviction under S. 352 I. P. C. after charging under 
S.I47 is cured by S.635Cr.P. C. — ^Wbere the accused 
were charged under S. 147 1. P. C. hut ultimately 


Pindinj 
of error 0 
ings. 


637. Subject to the provisions hereinbefore contaise* 
or sentence when revereible by reason no finding, sentence or order passed by a Coiut < 
m ckarg, otot p»„.d. jurisdiction stall be reversed or aWeied 

Chapter SXVII or an appeal or revision on account 
( 0 ) of any error, omission or irregularity in the complaint, summons, warrant, charge, pr* 
clamation, order, Judgment or other proceedings bedote or during trial or in any 
or other proceedings under this Code, or 
*( 6 ) */****•**** 

(c) of the omission to revise any list of jurors or assessors in accordance with section 32i> ® 
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{d) of any misdirection in any charge to*a jury unless such error, omission, irregularity, or 
misdirection has in fact occasioned a failure of justice. 

Explanation . — In determining whether any error, omission or irregularity in any proceeding under 
this Code has occasioned a failure of justice, the Court shall have regard to the fact whether the objection 
could and should have been raised at an earlier stage in the pro ceedings. 


Changes introduced. 

“navin^regard to the^new sections intradaced into 


I. Charges. 

Objection may be taken at an? stage — An objection as 
to nu«j cinder of charges m a criminal case whenever 
and wherever taken is fatal to the conviction and 
there mun be a retrial.— 10 C J. C33. 

Violation of the provision of S. 733 Cr. P. C — S. 233 
Cr. P, C. requires that a separate charge should 
be framed m respect of every distinct offence 
where the learned Judge lumped all the charges 
together in a manner which is contrary to the 
provisions ot S. 233, but the irregularity in the 

• absence of prejudice was kehl not to vitiate the 
♦nal^3 0. J. 10 . 23 Cr 320 (S) (41 C. 00 . 19 C N 

Dlwerard of express provisions— Where ono of the 
three offences was not committed in the course of 
the same transaction but all the three were tried 
together liell that the disregard of an express 
provision of law as to the mode of trial is not a 
mere irregularity such as could be remedied by S 
637 Cr. P. C.— 23 Cr. 268 (L). 

Stolen property recovered separately from the accused — 
iVhere stolen property is recovered fiom the pos 
sMsioaof several persons as different tunes, there 
should be a separate trial under S. 411 I, P. a of 
each 'of _ such persons. The joint trial of such 
persons is illegal, and the illegality is not curable 

hy the application of S. 637 Cr. P. C 19 A. J. S15 

words in a charge of perjury. — 


ti'J- 

n. Examination of the accused. 

^^^xation before evidence comoleted. — The esami 
nation of an accused person before all the witnesses 
or the prosecution have been esaiained is a fatal 
def.w.1 

430: 

. • »i Cr. 


^**®J^tion is summons cases. — ^The procedure pres- 
vtibed by S. 342 Cr P. C. is binding on the Courts, 


even in summons-cases, and the omission to com- 
ply with the i revisions of that section is not a mere 
irregulanty such as can be cured under S. 637 Cr. 
P C. but IS an illegality vitiating the trial. — 23 
Cr 154 (L) ( 1 P. R. 191S . 45 B. 672 Fd.) 

Omission to examine after charge — Where in a warrant 
case the accused is examined only before the charge 
u framed, and not also after the prosecution wit- 
nesses have been recalled for further cross-examina- 
tion Milder S. 250 Cr. P C- the procedure cannot 
be regarded as a mere error, omission or irregulari- 
ty such os IS contemplated m S 537 (d) of that 
Code, because the accused is entitled to an opportu- 
nitv of stating his case loth before and after the 
cba'ree is framed — 24 Cr. 124 (M) ( 41 0> 743 : 6 
Pat. J. 641 Fd ). 

III. Judgments. 

t..a— accused atlibertv,— Whera 


Judgment pronounced by another Magistrate. — A Slagia- 
trate before deUvenog the judgment became too 
ill to come to Court and sent it to another Jfagis- 
trat© to be delivered. Held, that the irregularity 
was completely covered by S. 537 Cr. P. 0 — 24 Cr. 
173 (A). 

IV. Misdirection. 

How to find out whether Jury has been misdirected— 
In determining whether there has been mudirection 
to a jury, the charge must be judged as a whole, 
and It must be seen whether the case for both sides 
haa been fairly put, so that the jury understood 
what they bad to decide and could come to a tight 
decision. — 34 C. J. 512 

Tfule as to accomplices evidence. — The omission on 
the part of the Judge to tell the Jury that it is 
dangerous to connot on the evidence of an accom- 
plice alone when uncorroborated in material parti- 
culars by independent testimony u an error in 
law which if It matenaUy prejndicied the pnsoner. 
Justifies the High Court m setting aside the verdict. 
— (18S9) Pat. 466. 

{{isdirection in a charge under S. *Jt I. P. C. — IV 
in a charge under ti. 211 L P. 
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merely directed the jury that, il they lielievcd the 
charge of dacoity, Trhich had heen instituted hr 



eharje of dacoity, there rras no jost gronnd for 
the charge, the canrietlon shoald he set aside and 
fresh trial should be ordered- — 1 0. N. 301. 

V. Other irregularities. 

Simultaneous trial of hro cases with the and of same 
assessors — ^IVhere the accused in two separate 
cases were placed in the dock simulatianeooslr 
and both cases were heard, aimnltaneonsly with 
the and of the same set of assessors, AeM. as the 
mode of trial was illegal as being „ prohibited in 
the mode,” S, 537 had no application. — 1 1 L. B. 73 
Refusal to adioum to glre opportunity for transfer — 
The refusal of a ^lagistnte to giro opportunity 
to an accused person to apply for a transfer of a 


cage, Is an illegality which Titiates the whole pr 
cceding.— 22 Cr. 717 (tl (33 a 11S3 Fd.). 
Final order passed by the First Magistrate after ea 
referred to another Magistrate. — Where a JIsp 
trate has directed the party, m a proceedings und 
S. 133 to appear before himself he cannot ref 
the matter for enquiry to eome other Magistrs. 

J .V, mIU, I -.1 — 


Sanctions.— The ruhngs m4S C. 8G7 (F. B.) and 10 P.1 
77 relate to sanction and are therefore oosolete 
S. 537 does not cure want of sanction required by speoj 
Arts.— S. 537 only cures the want of sanebon i 
those cases which are corrred by S. 193 Cr. P. u 
the absence of sanction required by ® ^ 
provision of the law cannot be remedied.— (23 b 
303 (Sn An IrreguUijty in a sanction, as require 
S 314 of the U. P. ManieipaUties Act. «nnot t 
cured by S. 537 Cr. P. C. which is not *PP 
to sanction under that S«tioQ (19 A. J. 942)' 


538. No affacX»ieH< made under tliis Code shall be deemed unlawful, nor shall any person matiD 


Distress not illegal no: distrainer a trespasser 
for defect or svant of form la proceedings. 


the same be deemed a trespasser, on account of any defrt 
or want of form in the summons, conviction, writ of 
menf or other proceedings relating thereto. 


Changes introduced. 

The suhstitution of the word “ attachment’* for the f meat in’rodueed in S. 3SC. mpn*. 

word “ distress” is cooseqnent upon the amend- | 


589A. (f ) When any application i$ made to any Court in the course of any tnjMt'ry, trial or other pro 
ceediny under this Code, and aUegations arc made there^' 
Affidavit in proof of ouduct of pp’utio servant. .. , ,• ,„nii 01*0 

^ ^ respecting any puhlic servant, the applicant ? 

cm'dence 0 / the facts alleged »n the appficafton by (affidavit, and the Court may, if it thinks ft, 
that evidence relating to such facts be so given. 

.Jn affidavit to be used before any Court other than a High Court under this section may be sirora c 
affirmed in the manner prescribed in section 539, or before any il/ayisfra/e. 

Affidavits under this section shall be confned to, and shall slate separately, such facts as the deponent 
is able to prove from his own knowledge and such facts as he has reasanaife grounds to believe to he true, 
in <Ae latter case, the deponent shall clearly state the grounds of such belief. 

(2) The Court may order any scandalous and irrelevant matter in an affidavit to be struck ou> 
Or amended. 


Changes introduced. 


(l) ** We think that the provisions of the section dionld 
apply to all criminal proceedings inclodmg appeals. 
Wo would allow the applicant to give evidence by 


affidavit and would leave the Court a 


to require this to be done in anv case, L 
that no accused person should he comp^uea 
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HQ affidavit himself Com. lOlC) The 
SeUect Comraitfoe of 1922 deleted the vrord 
‘‘appeals” and the proviso with regard to the 
accused. ‘‘ We have omitted the proviso contained 
in mb see (1) of the proposed new R. C39 providing 
that an accused perron shall not be compelled to 
mahe an affidavit, os, in the first place, it wiirbe 
extremely difficnlt to aaj what the expression 


“ accused person ” means, and secondly the pro- 
viso is in conflict with the provisions of snb-sec. 
<■*) of S. C2C {Stl Com. 1922). 

(2) The word “any Jfagistrate ’’ renders obsolete 14 
C. 6.‘>3 which laid down that a Deputy Magistrate 
had no pow er to administer oath to a person mal.ing 
a declaration in the form of an affidavit and affirms 
8 a N. xl 


B39B. (1) Any Judge or Magistrate may, at any stage of any inquiry, trial or other yro«fc?i«^, after 
due woficc to the parties, visit and inspect any place in which 
I*cal Inspection. offence is alleged to have been committed, or any other 

place which il is in Ms opinion necessary to view for the purpose of properly appreciating the evidence given 
at such inquiry or trial, and shall without unnecessary delay record a memorandum of any relevant facts 
oBseri'fii of such i««pcc/ton. 

(2) Such memorandum shall form part of the record of the ease Jf the Public Prosecutor, com- 
plainant or accused, so desires, a copy of the memorandum shall be furnished to him free of cost ; 

Provided, that, in the case of a trial by jury or with the aid of assessors, the J udge shall not act under 
this section unless such jury or assessors are also allowed a victp under section 293 

inges introduced. 

1) "We are ol opinion that the Judge or Jfagistrate 
•hould only inew the locus in <^o (or the parpew 

2} '^e words “ after dae notice to the parties,” were 
introduced by the Scl. Com. 1916 for the following 

540 . 

No 

witness exanuned on initiative of Court— 

A ^tness whom the prosecution declines to ex- 
amine and who is examined by the Court on ita 


reason : “We also tbinh that notice should be given 
to the parlies of the intention of the Judge or 
Magistrate to visit the locus" (Sel. Com. 1916.)” 

I •• We think H de'irable that the copj ol the aeroo. 
random referred to in sub-sec. (2) of the new S. 
63911 shall be given free of cost. Joint Com. 
1922). 


own initiative, is a witness called by the Court 
witbin the meaning of S. 640 Cr. P. C..— 24 Cr. 
193 (C). 


SIOA. (J) At <my stage of an inquiry or trial under this Code, tehere Itro or more aecused are lejore 
Court, if the Judge or Magtstratre is satiifrd , for rcatryns 
.nd trial being held In jg recorded, that any one or more of euch accused is or 
wertMd in cerUin carea. incapable of remaining before the Court, he may, if such 

“’’i it represented by a pleader, dispense leilh hrs aOendanee and proceed leith such inquiry cr tnol in 
of the proceedings direct Ike personol attendance of such 


(2) If the aecused ,n any such ease is not represented by a pleader, or if Hr Judge er Jlogi.lrele 
hi, personal attendance necessary, he may, if he Ihmlsfl. and for rearrn, to le rrrordrd ly hm, 
such inquiry or trial, or order that the ease of such oeenstd U lalen np or tnrd rrparaUly. 
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Changes introduced. 

(4) “ Onr sub-sec (1) tlie c-»«e of iin aren<ed 

wlio is repre-entcd by a pleader, and ulio«e perwnal 
attendance can be di«pen«ed «ith. .SmIi-mc (2) 
provides for the ra=e of an neeu«e«l who is not so 
represented, or whose continued personal attend- 


ance may be nee<«Mry, and allots the Conrt ia 
eueh ft cft*e either to ftdjoiim the trul of all Ike 
ftecu«et?, eir so order the particular accused to le 
tried aepsratcly.' (ScL Com. 191C) 


545. (1) A^henever under any law in force for tlie time being a Criminal Court imyosesa ficset 
confirms in appeal, revision or otliciwisc a sentecce cf 
tioaTut of expenses or compensa- ^ sentence of wliicb fine forms a part, tie Coat 

may, when passing judgment, order ll c wlolc or any jsd 

of the fine recovered to be applied — 

{a) In defraying expenses properly incurred in the prosecution ; 

(6) in the jiaytnenl lo any person of compensation for any loss or inywiVy caused ly O't 
irXen suhstantial cotnj>c»$afion is, in the opinion of the Court, recoreralle ly ivch 
in a Civil Court. 

(c) ir^en any person is convicted of any offence which tiicJtfdcs theft, cn’mi’ncl misapprcjriaiicf, 
criminal breach of trust, or cheating, or of having (lis7;oncsffy received or rttaired, cf */ 
having voluntarily assisted in disposing of , stolen property Inotrivg or hatii y 
belieie the same lo le stolen, in cowpensofi'wy any bonajide purehaser cf such propetiyf^'^^^ 
loss of the same if such property is restored to the possessino of the pcrscii evtitlt^ ihfd^ 
(2) If the fine is imposed in a case which is subject to appeal, no such payment i* 
made before the period allowed for presenting the appeal has elapsed, or, if an appeal le pies«t{d, 
before the decUon of the appeal. 


Changes introduced. 

(l) By providing for the power of the Court to c 


) The words •• or of having volontanly tf* .tee 
disj>osing of ” were added by ®jj,d to 

of 1922 : In the new sub-cL (e) to be a 

S. R45 we have added a reference to the otl 
specified in S. 414 of the Indian Penal tooe- 


1. Co^nsation to innocent purchaser of stolen pro- 
perty— is now allowed by law. See Note No. (1) 
above. The tuhng in 4G B. 393 (B) isnowoftsoftte 

2 . Cou^cM awarded to complainant in cognizable 
^e— »liere a person accused of a non-ctOTizaWe 

convicted of a cognizable offence, the 
c iiaot legally direct him to pay the espensea 


c SI of 

incurred by the complainant under £>. ■> pjjpi 
Court-fees Act, inasmuch as that -t.lcid 

only to cases where lAe accused has been 
©/ (I non-cojniijfcfe ojjertee. The foo 

iaeuixed can. however, be awarded to t 
plaiiiant as compensation under S. 545 W- 
Rat. 397. 


Order of payment of certain fees 
plainant in non-cognizabie cases. 


paid by com- 


S46A. (7) TTAencicr any complaint of a 
able offence is made to n Court, the Court, if it coniid^ 
accused, may, tn addition to the penalty imposed 
him, order him to pay to the coinplaiiianf — . 
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(n) (hf fee {if mil/) pitid on the petition of comphunt, oi for the tnuiiiiuitiou of (hr coviiittiniint, 
and 

{!>) on;/ fen poiil by the coiiiphttnant for tert'tny procri’m o)i hi^ u itnrxKrs or on the accvftd, 
ond tnny further order thot, in defoiiU of pnyinent, theoecioifd nholl Aujfir sim/le tin} liKO.n int 
for 0 period not exeeedtny thirty ilnyu. 

(-) .In order under lhi» neetion miy ttho /«• by an Ap}>rlliite Court, or ly the Jliyh Court, 
irhen exereitiny {ti jmuen of revision. 


Changes Introduced. 

(I) ThU n«w ipctlon eonfmi on the Court the rower 
to compel the accuiie<l to poy. In the cnae nl eon- 
rictioii, the process fen iiicurre<l hy the complAln* 
ant in pruipculin}> the ente. 

(S) '* We liATO aO'icii n new iiih lee, AICA (•) tu rnahiA 
an onJer un'ler thii acctlnii tn he inA<lo hy a IHkIi 
Court in rerUIon.” 


(1) ’* U'e think the Court, •hmilil not he hound to 
eaerelxA the power confirred hy the new H. BlflA 
In tririal end have aeeonltiiKly aiihetlluled 

the word “ limy ” In iiih nee. (1) of the proponed 
new auUeeihm willi eonteqiiential alteration In 
Mub-aeo. (2) " (.*•>/. Com. MU2,) 


547. Any inonny (ollior tliun a fine) imynble l»y virtue oC nny tninle iitnler llii^ (Vide, and the 
Mclho,! of ucovery oj uhuh »* not othtruue rr}ires»J;/ 

Money! ordered to le paid reoorcrallo a. fln«. f„r shall In Tnowinhlr ns il it wrro n fine. 


Changes Introduced. 

*'"® that A imall amendment I* required In . 
0 . nil, Ai tliu Code already eontalnn varlou* pro- I 
Villon! for the recovery of to. ooiti (.S ItS (-I)- I 
eompeniatlon 18,260 (2)) maintenance (S. !S9 (J), I 


a* if they wero dne! We propoee therefore to 
•inemi H. 6»7 l.y liiierlinjt after tlm word* *• under 
till* Oxle.*’ the wonN " and not niherwho 
apeelflcally provided for" (./ofnf Com. 1022). 


Notes. 

<op< of the lection— S. 617 Cr. P, 0., only provide* a ( 
•ummary method of rcalUIng " money payaMo" j 

556 . 


and the«e wordi cannot I’O afretcl.eil an 
elude llveitock or other (r'«d« — 23 Cr 


• tn in. 
167 (I.). 


explanation to the lectlon.— The eiplnnatlon to 
8. 6*,6 IV n I 


MapUtrate acting at Inrpector of Ficlorlei 
lh«!rifl Majiiitrate, who a* Inepetlor of I’ae- 
torio* d.rpct! the Di.lrlct Pntjinepr to vMt a faetory 
» '‘hethfr certain direction* hare been 

e*Iw. !"'*• ** precliidMl l.y the prorialona «f P- 
•'0 Cr, I*, C’. from trylnij a prn«ecutlon ha*ed upon 
'* rcfKirt of the Di.trici Fnjjlneer— 22 Cr 71 fw • 
U. It. 125 : (07.(11) U. I». 133 t (074)1) 

cf the wofdt •« try any coie.”— Tl.e wordi •* fry 
21 


anr es«e” In «• «’'> *’• enmnrel.en.lre 

enouch to Include the hrarlnycd an api^-al U here, 
upon the alleRation. of an r.ff.clal Itecrlvrr, * 
Dwtriet Juilpe preicnti a rompNlnt */* h.t an 
Iciaolvent under K 07 (.5) of the I'r-.rlnciil In«o|. 
vencr Act he U * party to the c»ie, «Uh<.0(fIi he 
liaa little nr nothin? to ilo with (he i,r>.»e< ution 
C«n»e.iMently In ih" event of the (a-<.|»rnt Uin? 
eonrWe.1 the Ih.Trtct Jod.-e •..iiM »- .li-joah- 
tied under h 6V5 Cr I'. C. fr..rn hearins an ai.i.c*l 
aealnat the roneictlon a* Seail.m* fud/e — 14 I . 

1022 ( 23 C 4* (*'■) Fil ) V S HI . (W) A. .V. 
71 Hut y»c2ic'r in (A). 

ComnH .( « « ‘ 

rannot effect the ah*..lute d.*|0»lit.c*(..m /mj.c»e.l 

5;.^ bflCr. P. (•-.W(32A 6,5 ra, 

Offtcef of Mjnif«?*ldy cannot try « mUpa! r 
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member or an oflice-bearer o! ft Monlcipality 
13 debarro(i from trying a caae, whether wnijly 
or as member o! a. Tench, arising out of the pro 
ceeiiings of the Municipality or to which the 
Municipality is a party — 23 Cr. 704 (L) (2 Jh It. 
1895 : 5 P. U IS'lO • 5 R. 137 : 2 C, 23. Fd.) 

Cantonment Magistrate also Rerretacy of the Canton- 
ment Committee — lYhere a prosecution w ordered 
by a Cantonment Magistrate in his capacity as 
Secretary of the Cantonment Committee, it Is 
advisable that the case ehould he tried by some 
Magutrate other than the Cantonment Magistrate 
-24 Cr. 128 (A). 

Instrumentality of the trying Magistrate in bringing j 


about the prosecution. — A Municipal Corntniasioner 
invited the attention of the Exccutire officer of 
the Committee to the infringement of a linmeipa’ 
Bye-law by the accused. The Executive Officei 
called the attention of the Health Officer whi 
instituted proceeding against the accused. Thi 
case w as tried by a Bench of Honorary Magistrate 
of nhi'eJi (bat Jfunieipaf Commissioner was i 
member, fitW, that the Municipal Coranjissions 
was neither personally interested in the suecesa o 
the prosecution, nor a party to ft withia the neanini 
of S. 550 Cr. B. C.— 24 Cr. 135 (A) : 2 IVeir 72: 
( .Idi’snrflyrn) 


559. (/) Stihjcct lo (he other jironsioJri of 

»/ " 0' 

may he eiercixcd or j)crforme(l by his successor i« ofict 

(2) TT/ien there is any doubt as lo who is the successor i» ojice of any Magistrate, the Chief Ftes' 
denoy Mnptstrale in a Prcsnlency-foini, n«d ffte Dislrjcf ilfnjislrflfp oJifjttIr siicji founs, s/mH <?efermine b 
order m lorifiiij the Magistrate icbo shall, for the pur )H>ses of this Code or of any jiroeeedtiigs or ordi 
thereunder, he deemed to be the successor in office of such 

(3) TPften there ts any do«&f o« to mho is the successor in office of any Additional or Assisfoi 
Sessions Judge, the Sessions Judge shall determine by order in meriting the Judge uho shall, for 
purposes of this Code or of any proceedings or order thereunder, he deemed to be the successor j« office of sve 
Additional or Assistant 5fs«tojn Judge. 


Changes introduced. 

It would appear that the retention of S. 659 of the 
Code of Criminal Procedure 1898, was accidcnlal» 
its provisions being covered by those of S 14 of 
the Ceneral Ciause Act 1897 \7e have accord- 

lOgly inserted the new 8. 659A proposed by the 


Bill as S. 559 in the place of the present section 
Oom. 1922). The new sccti'jn 
the ddficulty sometimes expenenced m a'cr 
mg aa to who is the auceessor of a partKOiai 
transferred Magistrate. 


561A. Nothing m this Code shall he deemed to limit or affect the inherent poicer of the High Court t' 
maJx such orders os mny be necessary (o yit’C effect to o^i 
order under tins Code, or to jirerent abuse of the process i 
any Court or otherwise to secure the ends of justice. 


Savmg of mherent power of High Court. 


Changes introduced. 

S. 661A is modelled on R 153 of the CSvd Procedure 
C^de, with the difference that the inherent power 
of the Court to prevent abuse of process or to 
secure the ends of justice by making such ordm 
as may be necessary to give effect to any order 
made under tbe Code, ja recognised only M the 
the High Courts (See Mote No. 4 under 
** think that it wili be anfficieiit by 
the new S. 661A to recognise the inherent powers 


of the High Court in this direction” (Srf r 

We have shghtly elaborated the gnui 

this clause We understand that a HigD 
has recently held th'it jt has no porrer * , 

the expunetioti of objectionable .„t4 b 

record We think ft desirable that ri sk u 

made clear that this clause is intended 
such a case (Jevt Com 1922). 
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First Offenders, 

562. {!) hen aii’j person tinder ttmity-cne years of offe ts eenrided of an offence punishabt 
vith imprisoiitnent for not more than seven years, or irhcn 

"iiSS >’/ “S'- ”"s !-.< 

sfntencing to pnnishiafiit. eoneicted of an offence not punishalde tnlh death or Irons- 

portation for life, and no previous eonviclien is proved 
against the offender, if it appears to the Court before irhtch he is eonrietcxi. reyard Mug had 
to tht age, character or an'ec^dents of the offender and to the circiini'^tanres in irhich Ifie offence 
aomiuilled, that it IS expedient that the offender sho'dd he reUased on j>ro?<j/irn of pooif conduel. the 
Court may, insfearf of sentenexng him at once to any punishment, direct that he le releascii on Ai< entering 
>n/o a bond, icith or inthoul sureties, to appear and reeeire sentence irhcn eaded upon rfifrin^ such geried 
(no( exceeding three i/«irs) as the Court may direct, and m the mcantinie to lerp the omf be of goed 
behaviour : 

. Provided that, ichere any first offender is ronricieih by a Magi'fratr of the thini class or o ^Ingistrnte 
of the second class not specially einjioirered by the Local Ooi'ernmnit m Ihi^ behalf and the Magistrate i< of 
OfOiwn that the poieers conferred by this sretion should be escreise>i hr ilall ronv./ his opintcn to that effect, 
'^>^dsuhimtthe proceedings to a Magistrate of the first class or Sufhulii I'wnal Maci'tiatr.forimnlingtleaeeiised 
loling bail for hts appearance before, s’tck Magistrate, irho sloU 0 / the case in ntannrr 

oiidedby section 380 

(2) An order under this section may be made by ony Ap}rlla!r Court or ly the I/igh Court lehrii 
(Tcising its poicer of rei'ision. 

(3) Whten an order has been made under this srrtion in rrs;^/ of -inw o/rnrfrr, the High Court 
»y, on appeal tehen there is a right ofapiieal to such Court or irh.cn ezrcri^ivg ifs {■eirers of revision, set 
^de such order, and j« /leu thereof pass sentence on i-iirA offender om'n.iKj.* to lair , 

Provided that the High Court shtall not under this eub-srx-lion ih/hU ,t .errofrr punithment than 
iyhl Aate 6«n by thie Court by srhich the offender tons eoni'ictel. 

The provisions of sections J22, 12GA and dOOA shall, sofaoas mau ie. ajjly ,n Or ro-r 
sureties offered in pursuance of the provisions of this mt^iwh 


hanges introduced. 


made several alteration# m the ne« t*. 
Ce2 proposed by the Bill 

(“) '■ tVe have substituted the »vr\l« •• im|’n«onnient 
tor not mote than three Tear*'' tor the word* ** not 
more than three Tears lnn>ri*«""”ent and tine 

•3) *• We have added to the sivtien id O'* IVnsl iVide 
enumented on sub-see (l)S SMUtlirtl n* a daell- 
bouse, and 420 (cheat inj: "H'l d»*h.M*e.tl> in- 
debrerj-of pro[>erl.x, ov lh»a was 

^ “Ppropnately includcl 

•*) The other alterations nhieli Me htte »u*dea»f metrly 
serbah ($.t. Com. 1010} 

<3) “We are oI opinion that the »alii1«*T> i«i.»\i*l»n« 
S. 5C2 of the CiHle are eai«hl‘* cTle...i 


wore r»i'eci»llx in '»c« ot the pr\'iiM'n* »•( 
see. (3> o( the new sevti'O pr\'jvvw.l h\ 1 ^,. 
U> h»re a<w'>rvtirvil' |'r»r>.le.l t^it anr 
n-lko *j orer l\e«T ;i rent rn»T he Knin I 
on c\'r»»cti 'n of »n» olVri'e n >t iniri.V»h’e 


impn»"n"'cOl e\-.-ee.lii. seven vr»r.. an l 
all »-ouirn anvl all und<r the are « 

mav l-e a ' K'nn I over, a hen cvon f>s( t / «\f', 
n^t I'lini’halle »ilh >l«ath .\r lr»n*pKyUli - 
life. We hare allerr.! the t » aah *.» 

We tl inW lh»l the fli^h Corn »S'a'I in a« 
inDict a to "e eevere a^nten^e th»n e*4l I have 
fnPacte>l be the Cv-art »h..H Uve-l t*» r 
(^aat C.'M. lO;*-. 


r^a 

en ler 

Mllh 

Ih*! 
t ?l 
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TABL OF AMENDMENTS. 

ISTItODCceO BY 

Act XVIII ol 1923 (An Act lurtbcr to amend the Code of Criminal Procedure 1893). Act XII 
ol 1921 (Criminal Law Amendment Act) and Act XIV ol i022 (Press Law Repeal 
and Amendment Act). 

N. B. 1. Sections in Italics nre ^cctioIls. 

2. ,, marked with asterisk (•) have been entirely substituted. 

Note — Altogether 170 Sections hs\e been affected br lhe»e amendments of which 10 have been repealed, aid 
37 nor secfioa* have been added. 
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lOSD 

l>3 

230* 

S4 

pact 

10 

140 

41 

197 

03 

252 

b. 

.'V'lDt 

10 

147* 

42 

19S 

07 

iSSA 

SS 


10 

14S 

43 

190 

07 

250 

sS 

p.'irt 

10 

ir.7 

44 

199 i 

OS 

2')S 

?o 

W£?t 

lo 

lol 

4’» 

200 

1>S 

230 

n() 


•,1 Inserted by Act XU ot 1923 (G.-itnisal Law Atnendtuent Act), 
t .. >, Ao XIV ol 1022 (Pr'ss Law Repeal and Amendment Act). 
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Section 
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Sect ion 
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Page of 

Sup. Vol 

261 

90 

362 

118 

446* 

143 

605 

101 

266 

02 

364 

119 

447* 

143 

514 

162 

274 

92 

365 

119 

449* 

143 

SliA 

163 

276* 

93 

367 

120 

449* 

143 

614 B 

163 

276 

03 

369 

121 

45(M63 

Repealed 

S16A 

163 

2S4 

94 

3S6* 

122 

464 

144 

617 

104 

25^-4 

04 

337 

123 

463 

145 

522 

165 

PJ5,4^ 

94 

3S8 

124 

466 

145 

525 

16b 

288 

95 

1 390 

124 

46S 

14.3 

526 

107 

292 

00 

1 301 

124 

471 

146 

6SSA 

1C9 

300 

93 

393 

124 

/7t 

Repealed 

527 

IG9 

30? 

99 

30" 

123 

4?3 

14? 

623 

170 

300 

100 

401 

120 

74 

147 

6iSA 

171 

310* 

100 

1 402 

127 

473* 

147 

s!sn 

Add. 

312* 

101 

1 400* 

128 

470 

149 

use 

171 

31S 

101 

1 4CeA 

129 

4?SA 

151 

StSD 

171 

316 

101 

407 

129 

47CD 

151 

534« 

172 

320 

102 

40S 

130 

477 

RerealPd 

637 

172 

336 

Repealed 

I 409 

131 

476 

162 

638 

174 

337« 

103 

1 4/^A 

131 

480 

162 

S39A 

174 

336 

JOf. 

416 

Rejjealf’d 

487 

1«13 

5S9D 

173 


107 


132 

489 

164 

U'>A 

175 

3tO» 

108 

435 

134 

4S9 

156 

545 

176 

345 

no 

1 43G 

136 

491 


64'^A 

176 

347 

113 

1 437 

137 

,">/.4 

l?7 

647 

177 

346 

113 

' 43S 

137 

492 

I6S 

5.")‘ 

174 

349 

lU 

^ 439 

ISV 

4')| 

i:.9 

/.I 

17k 

356 

nr. 

443* 

141 

496 



179 


lie 


142 

4'»7 

IC** 

•VJ* 


356 

117 

1 .n. 

ll» 
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INDEX. 

y It. — T!<‘> unhih“i' irUtun Lmeltft irfi’i In thf NtniiUi of fhr iximgiaph of the vole 


V\zr. 

Abatement, 

Defamation— Prosecution for ilcfamatioD abates 

on ctvatli of complainant S. 198 872(17) 
Df appeals, S. 431 734 

Of revision application on the death of the 

applicant S 430 781 (183) 

Proeeerlmps under S 145— not to abate hj 
re.ason of death of any of the 
parties. S. 145 (7) 216 

Abduction. 

Offence of abduction may he tncJ svbere person 

abcluctcil IS detained S. 161 (4) 316 

Abducted females. 

B«toration~power to conipcf restoration of 

abducted females. S 852 874 

Abetment. 

By post— jurisdiction in cases of abetment 

by post. 8 180 316(7) 

Jonsdiction — ^reneral rule as to jurisdiction 

over cliar;;e of abetment S 180 316(8) 
ifot a continaiuff offence S 180 316(9) 

Abode of offender. 

Notification of rc'idcnco— by convict on re- 

lease S 504 8S9 

Absconder. 

Attachment of property of absconder. 8 68 85 

^aaioK of ••abseondiaff '5 8, 87 81 (3) I 

•lochmition of nttacliment of properl) of 
nb<eondor“*er under Procla- 
mation. 

Accident. 


Death by accident— police to enquire and 
P,, report S 174(c) 303 

• , '‘*ay.netidciit to bo reported at once S. 174 305(16) 
,^P‘ico.— See under Approver olio 
j,^’”pbco and Spy distinguished S 340 586 (103) 

^'Toboration of eviJenee of accomplice. 

S 2!)7-308 553 . 

t^'lotiee of accomplice 553 (“W) ‘ 

'“'lircclioo on einleneo of accomnliee 554 (lOS) i 
ifniier of pardon— S 337 367 , 

. '• — ^I'oner to direct. P 3J8 5**t 

•^fensod. 


KS3 I 
731 


Attent accused — evulenee recorded in the ali- 
Irr...* • *ence of aceosed S 552 

t of accused aeqaitteJ, on appeal agamsf 


acquutnl. 8. 4S7 

»itneai— when accused can be 

. witness S 337-3.38 562(41) . 

•^tobe re-ad and crnHineJ to accns<sL ' 

s S.2-'.5{I) 

''V •ccQ.e.t p,.n<l.iic trial. 8.220 ’ 414 I 


Pace. 

Dcif and dumb accused not to be tried 

summarily S 260.265 502 (8) 

Keidence to be taVen in presence of accused 

S. 35.3 635 

„ recorded in the nbscnce of the ac- 
cused S 512 SS3 

Kxamioation of accused. S 312 604 

—at the Sessions S.287 527 

„ —how to be recorded 

S. 364 G13 

Interpretation of eiideoce to accused or his 

pleader S 301 641 

Meaoing of the term “accused ”6 311 5PS (j) 

No iiitiuenco to be nsed to mdueo disclosnrcs 

by accused S 343 010 

Oath cannot bo administered tooccosed 6.312 009 
Police not to essmiDO accused prior to arrest. 

S 161 275 (10) 

Pioceedings not understood by— procedure 
where accused docs not under- 
stand prcccedintrs. 6 341 699 

Retrial of accused after discbarj^e of jury 

S. 308 541 

Right to be defeodeil by pleader 6 340 697 

Right to ex.'imine and summon witnesses of 

nccoicd S 291 S3S 

Signature of accused to be taken in Magis. 

trate’s presence S 3b4 GH 

Acquittal 

.Apnenl against acquittal br Local (iovernmeut 

S 417 702 

.\rre'*t of oecased acqiiittrd-^an appeal ntrauKt 

acquittol 6 427 ”31 

Lunacy— acquittal on the prnand of Jnmey of 

accused S 470 801 

Previous acquittal aa l>jr to new tri.il 8 40.T bSl 

Proof of — prsjiious acquittal hove ti» bo proved 

S 511 R«2 

Summons case — acquittal in iummnni cases 

R 215 hsZ 


„ —acquittal on non.app<-araBce 

of complainant S 2l7 470 

Warrant ease— acqaittnl on nnn-api'oirar.c*- of 

complainant S 2VI 4'.^ 

„ —acquittal ID warrant <-a.r v »',s 4'i7 

Without defence by Sessions Court S g'-'i (1) Vtl 


Addition of parties. 

In proceedinL'S ubiIt 8 |*a (Disputes as tu 

imnorsMe propertvj 8 it.’, 22^(112) 


Addition to ebarge. 

Before Judgt-en! — Court r 



( 3 ) 


Alteration. 

Sentence— alteration of sentence of prisoner 
• who has not appc-nlcd can onlj 

be made br lliph Court. 

S. 423 . • 725 

Trial immediately after alteration of chartre. 

S. 22S . 127 

Altemativo Charges. 

Camnlatire and altcrnatire charpes— differ- 

cncc between. Ss 230.237 432(32) 

Cnder the Pen.al Code or Special Law. 

Ss. 230-237 452 (31) 

Alternative Judgmont. — See under Judgment. 
Altemativo Sentence. 

Power to award alternative sentence subject* to 
„ S.65IP. C S.33 42(1) 

lower to award imprisonment in default of 
^ fine S.33 , 41 

Amendment. 

Charge— amendment of clnrpe. S 227 4'»o 

•'aagment— espnnsnnp remarks in Lower Court’s 

judgment Ss 307-370 CC2(I4S) 

® -*23 727(191) 

ora— amendment of record of Lower Court 
in accordance with orders of 
Re„*.. High Court. S.42o(2) 730 

lencc— amendment of sentence by Superior 
y . Court S 35 43 

croict of jury— amendment of. S 301 543 

Americans. 

ot Americans, Chap X.\Xin ’ 7M 

Animals. 

caused by animals— mrcstig.ition br 
police. S 174 (b) 


30.1 


Apology. 

^‘•charge of persons charged with contempt! 

, submission or apoloar S 454 

ApOstacy. 

■'‘prouedfor refusing maintenance S 4SS f»+S(jr>fi) 
Appeal. 

•!J’‘«®<>itofnppea's. S 431 7.U 

nsed not to bo required to ottend to henr 
ten -I* “ppollato judement S 421 7.10 

-appeal against acquittal. S 417 7t».’ 

’t'littal on withdrawal by Public Prosecutor 
•tdm.. • » 'rader No appeal lies. 

Sion of appeals — Irregularities in 
inn Sion of appeals S. 630 iMII.T-l) 

rreal to whom lies— hen sentence pi»*ril !•' 

•'S'lsfant Sessions Judge S 40S '~- 

I'ench Magistrates Ss 2()0-2*>.’i 
of Session S. 410 
—First cla*« S 4<>s 


a3» 




rjw. (Mj 


j. - Seeonil and Third cH«» S t07 

t S •‘OS «’■ 

*1 of neeii«cil— neqiiittiHl, whru apivat 

agnin*t orilcr of aequitlal iil.M 

Xu ^ 

"'Mortanj Jurors flnetl for non nllmd^uro 
p.,,^ No apponl He^. 

'•^ndiiig appeal. S 42*1 


t. Ml 
• («'•) 


:w! 


Appeal. 

Bad livciiltooil cases S 400 gqj 

Certitie<ltolo«erCourt— order of High Court 
in nppeal to be so certified. 

S 425 _ Tgg 

Contempt cases— appo.al in S 456 835 

Court of Session -appeal by whom to bo 

heard S. 409 099 

Dismissal of appeal in default S. 422 7J0 

„ of jail.appe.als S. 421 7I0(IS) 

„ Summary. S 421 708 

European British Subject sentences on. S 416 “02 

„ detenuc — refusal by Single Judge of 

^pplicntion for production of 
European Deteniio S. 406 "97 (2) 

('loality of orders in. S 431 731 

Forfeitnro of bonds (514; appeal from, S 515 891 

Form of appeal— appeal to be made m form 
of petition aecomp.anied liy 
judgment S 4111 700 

Habeas Corpus — application refusing S 491 502 (26) 

IiTegnlarities--in admission of appeals, S. 530 934(23) 

„ in proccediDgsof Magistrate not 

empowered, S 530 (r) . . {132 

Jail appe.ils— <lismis<al of S 421 710(18) 

„ procedure in, S 420 707 

Judges equally divided— procedure in appeal, 

S 129 733 

Judgments in appeal— by siibonlinate appellate 

Court S 424 729 

Letters I’ateot appeal— appeal from orders 
under S 145 does not lie under the [^otters 
Patent S 145 247 (4.53) 

Limitation— in nimg appeal S 404 093 

N'o appeal lies— 

Acquittal on withdrnwal by I'lilitic Prose- 
cutor S l'>l(h) 700 (16) 

.\sse'»ors asd liirors— ord. r lining for 

non attoiidance 8 332 655 />) 

Jury triaU— no appeal on fact* S 418 79,5 

Mendy t>eeau«e impri'iinmenl eouibined with 

order for si’ciiritv 8 41.5 707 

1‘eference in jiirj trials— <mler pa««ed bv High 

Court on r. fervneo S 307 673 (33|) 

Si'eunt' to In p the pt nee onlers for 8 4f>j 6'»5 f.qj 
Single Jmlsj« of the High Court— enter of 

S 4CV» R-IJ /|) 

Sumnian rentenct ef .3 iumiiIIis or line lt» 200 

..r whipping. S til 70 J 

M lien accnse.1 pleads guilt; 't 412 7 (ig 

When s« nteme i« I moiilh'ii inipruoiniienl or 
tine !:• M or whipping an. I is 
Jin«aed In Mngiitntle lirst 
«la». Ilisirut Magistrale or 
‘s.v.lon Jii.lge 8 411 TOO 

Ni.lii. .f appeal — how |e lIVcii and to 

whom 8 42.* 710 

r.wl traiimmiS'i 1 f aptw»l I » . 41‘* 7C»7 (;) 

|•|•w^ni ef Apt*. Halo C • *rl 8 421 7 |» 

l«» taVe furll rr rt I ! rer. 84?* 7l j 

.. t.. .Imai fuiltrr r.i.hnee t. I... 

lslr.1 8 42' 7ai 


> .11 i hr 8u). r. 





(. .1 ) 


Appeal. 

Restoration of att.icliocl jiropeitv — .appRcalion 
rejecting S. 40 j 

Sale of unclaimed j>ropcrt,\ — appeal from 
orders of. S. 521 (2) 

Sentences passed by different Courts — appeal to 
whom lies — Pee under Appeal 
to •whom lies. 

Sentences — not to be enhanced in appeal 
S. 423 (1) 

Suspension of sentence — pending appeal, S 12R 

Transter of nppeal by Governor (jeneral ii> 
Council S 627 , 

Transfer by High Court, S 526 012 

„ jii Non. Regulation Districts, .S JOS Oft* 
to First class Magistrate, S 407 

Withdr.iwal of appeal by appellant, S 4JfJ 710 
„ of part heard appeal, S. 407 


Appellant. 

Notice of appeal to be given to, S 122 


710 


7J0 


Appellate Court. 

Bail — power to release on bail S 120 
Compronnsi— power to allow compromise 

S 423 727 (IW) 

Copy of jiulgment— power to ndmil nppeal 
DDoccompnnjeil by copy of 
judgment, S 419 707 (11) 

Difference of opinion— rroccdurc, when Judges 
nre equally ilindcd in opinion. 

S, 429 733 

Duties of Appcll.ite Court, .S 423 . 7l5 

Finding — cannot call for a hndmg from lower 

Court S 429 732 (15) 

Further evidence — Appellate Court may take 
furtiicr evidence or direct it 
to be taken. S 42^ 731 

Judgment of Subordinate Appellate Court 
S 424 

rcnnission to try— Power of Appellate Court to 
grant permission to try— -when 
lower Court is disqualified 
S 550 

Powci of Appellate Court measured by the 
power of the Onginal Court. 

S 423 713 (I) 

Reduction of sentence — Ajipellate Court cannot 
reduce sentence after rejecting 
Appeal S 423 724(143) 

Second lioaring — Appellate Coutt not bound to' 
gjrr plcadiT a gccpffii brow*/' 

S 421 709 (*!) 


720 


07b 


Application. 

Restoration of attached property — appbention 
need not he made necessarily 
by absconder S. 89 

llcstoration of attAched property— application 
barred if made after two Tears, 
S. 80 

Transfer— application for adjoiiinment in 
order to move High Court for 
transfer must he made before 
commencement ofhcanng. 

S. G2G(8) 


89(2) 


Appolntmont of. 

Additional District Magiatmtc, S. 10 (2) 

„ Scs'ions Judge, S. 9 
A'‘sistant „ S. 9 

llmiclies of Prenideney Magistrates, S. 19 
Chief Prc'idoncy Jfog/stratc, S. Jfi 
District Magistrate, S. 10 
Justices of the I’c icc, S 22 
Presidency Magistrate, R. 18 
Sessions Judge, S. 9 
Special Mngutrates, S It 
Village Headmen by District Magi«tratc, G F 
Approhonsion — of persons tiible to be tnei 
In Court Martial, S. 519 


972 


OUO (W) 


Approver, 

Absconding before cross cxnnun.itioii. 

Rs, 337-3:M 

Commitment of npjirovcr, S. 379 
l>eposition— -wlicther depo-ition of approver 
taken before committing Msgi** 
trate may be used against 
eo-ncniscd" at Re«sion« ,,, 

forfeiture of pardon S l‘‘ 

Kiidcncc of approver— illegally pardoned not 




Kvnmination of approver— compulsory _ ,.,i 

Sessions. Ss. 3 17-330 o92(«i 

Ksainination of approver— not compulsory 


rial evidence Ss 3.37-330 
keeping faith with— approver strictlj ii«l 


SMfJ) 


S|>ccial 

Trial below. 

Statement — whether statement of approver 

evidence against jjU) 

‘596 


retraction Ss. 337-339 
„ admissibility in evidence S 337-339 
Tiial — cannot br tried bi special Magistrate 


R 30 


Arrest. 

.\ttcr acquittal — aricst of accused on appeal 
against acquittal. S 427 
By private persons— See Private Person. 
Confinement — person arrested to be toucbe'l 
01 confined unless he sabniits 
S 46 . _ • 

hlecapo from custody — arrest on S G7 
I'orco— Police othcer etc. entitled to use forte 
On resistance S 46 _ • 

Foreign police — cannot trv in British territoy. _ 

.s 47 ' : 

Handcuffs— iiso of Handcuffs. S 47 


Ingi 


—procedure 




tmnrtnh 

63 (11) 


( 5 ) 


Arrest. 

Restraint— arrc'tecl iiersons not to lio subject- 
pil to unnecessary restraint 
S 50 60 

Scarcli —"it!i a view to arrest S 47 69 

Soldiers — intimation of arrest of soIUIcts to 

ttie comiiinnclinp ofliccr S 46 69 

Suspension or remiasion of sentence— being 
cancelled by Local ttovornmint, 
ncciiseil mai be arresteti 
S 401 (3) 6S0 

llitne«e8 cannot be arrcstoil by Police on 
refusal to attenil in Police 
enquiiy S 160 274 (5) 

Arrest without warrant. • 

B/ a police officer S 51 Cl 

,, an ofticer in clinrge of Police Station, S 65 65 

.. prirafc persons S 59 
.. Soperior police officer. S 551 


U7 (131) 


87 (9) 
255 (20) 


87 (12) 
21 r, 


refusal P 5“ 67 

*>{raljontls —Officers may cause sagnbonds to 

be oriestetl. S 55 65 

Assessors, 

.ibtent assessor should not bo allowed to re- 

sumo S 285 523 (5) 

bflwec— assessors how chosen, S 284 021 

lieliTory of Opinion by assessor S 300 874 

“amination of assesRor 8. 294 541 

“enption from service 8 320 882 

Assessors. 

Tresli evidence cannot bo taken after discbaige . 

„ of assessors S. 309 870(12) 

'■tonnds of opinion— assessors should be Invit- 
ed to state irrounds S 309 875 (9) 

,, 1^0 — must bo recorded S. 309 .575(10) 

''reditnry Rajas not to bo selected as S 2t>4 822 (7) 
"slihtr fo attend — procedure n hen assessor is 
,, unable to attend S. 285 522 

"lode of recording opinion of assessors S. 309 575 (18) 
pinion — need not bo recorded when. S. 309 675 (20) 
.j. ,» —not binding on the Judge S 309 57C (27) 

by same assessors of several offenders in 

succession S 272 515 

without assessors is illegal, 
by assissors. S 293 

^*istant Sessions Judge. 

Appeal from sintenee of, S 4as 
^Ppomtment of. S n 

triable by. S. 193 , 

•urepcan British Subjects — .Vssistnnt Sessions 
Judge must bo spociaUs eni- 
posserv-d before he can trj. 


^ . S 444 

^utonees Hindi can be i«sso.lbs S 31 (3) 
"hordination to Sossi.,,,, Judge. S 17(3) 

ransfpj. pf appe its —Sessions Judge ennuot 
transfer apj'eils to Avslstmi 
Sesstiins Judge S, 1113 


2S 


3.31(13) 


Association with bad characters. 

Kvidcncc of assocmtioii, S. 110 

Attachment, 

Appeal from order rejecting application for 
restoration of attached pro- 
perty. S 405 

By nnanthoriscd Magistrate is illegal, S 530 (a) 
Jurisdiction of Civil Courts over property at- 
tached by Magistrate. S 68 
Xatnre of .attachment under S. 146 
Of disputed immovable property. S 146 
Of joint family property S 88 
Of object of dispute (immovable property) 
emergent cases. S 145 (4) 

Of property of absconder 8.88 85 

IVoperty which may be attached nndei S 140 255(24) 
Time svithin which attachment of property 
of absconding accused may be 
ordered S. 88 87 (2) 

Attendance. 

Of accused may bo dispensed with hi security 

proceedings S. 116 16C 

Of accused may be dispensed with in other 

eases 8. 205 302 

Of witnesses may be required by police officer 
IS course of investigation. 

R 100 27J 

Autrefois acquit and oouTiot. 8. 403 . C8i 

Bad livelihood. 

Appeals in b.id livelihood cases 8 406 691 

Imprisonment cannot bo awarded in nntieipa. 

tioii of default nf soeunty. 

R. 118 163(3) 

Locus renitcstiac S ] 10 . 154 

Security for good behaviour from dcsjicrnto 
and danperiius chaTtirters. 

a. 1 10(0 m 

Ilnbitonl offenders. 8. 110 ^ 136 

linbitual protector or liarbourcr of thlens 

8 110(e) . . i;jo 

Habitual n-cfivcra of stolen jiro|>crty 8 110 (b) l.V. 
•Habitual robb< r hoa«ebrcnker or thief. S. 110 (a) 136 

.. *. . ,3Q 


Person liaUitually ciuiimitting or attimjitiog 
to commit offences InvulriDg 
. bmcli of peace. R.no('') .. 136 

Vagrants and suijwcts. S 10*1 1.31 

BiiU.- 

Admission to lioll— Power of High Court ti. 

direct admission. S. 4‘»8 870 

Appeal to Privy Council bail |<cn<tisg apjwal 

S. 4'*S a70 (*,) 

ArT«-«t of accusisl reWs. d on iosuffici.mt Imil. 

S. 501 . hTS 

Had llvilihood eases— bail In such ca*.-». 

R. no . 143 pj) 

Bonds «if accus's} and sun-tirt. R. 4''* a7l 

Cases — in which liiil may l«o Uien. 9 4'»5 *07 

Contempt of rnart— bail in ns'-s <1 cotlrtrj.*. 

S, 4'C ' R»/»(J0) 




( f ) 


Charge. 

Cancelhtion of cliarges after cro^s eximma. 

tion in preliininarj- cnquinc* 
S £15(2) 

Clctk of the OroTvn — Charge to bo forwarded 
to a 218 

Comtnitment ^vithout charge or with imperfect 
charpc — Procedure in snch 
cases S 225 

Copy of char^je— should be furnished to 
aecnged S 210(2) 

Court may alter charge S 22“ 

Description of offences in— charge mast con- 
tain Buffieient description etc. 
S 221 

Effect of error in charge S 225 


by Clerk of the Crown S 2£6 
Framing of charge— charge to be framed when 
priipa foeif case made oot 
, S 254 

10 warrant cases S £55{l) 

■joinder of charges— See under Joinder of 
. charges. 

J-iognage of charge, S 2il 
"tuner of committing offence when to be 
p stated in charge S 223 

rtrticulars as to time place and person must , 
P bo stated in charge S 222 

charged with one offence may be 
p , conneted of aootber S 237 

J^Jiminary enquiry — when charge la to Im 
framed in preliminary cn- 
. quincs S 210 

wTioui oonriction when to bo set out 
p, S 2’l(.7) 

parafp charge for each distinct offence must 
^ , bo framed. S 253 

bo forwarded to High Court and Court of 
- SoHsion S 218 

in charge to be deemed to have been 
used in the sense attached to 
tlmm hy law under which 
punishable S. 2J4 


Ctutj 


to the jury, 
to the jury. 297-30S OiS 

ic«8lon— charge to jury with regard to 
w-, . confessions 8, SOS 555(114) 

charging Ss 2y7.30S 554(107) 

P'^tsl direction in charge to jury. 

i56(127) 
(llC) 


Ch^j 


'—charge in relation . 

n-, Ss. 2W7.3i>«. K 

ra Jod^j. should charge for acquittal. 

Ss, 2'J7.30‘' . . 555 (ICT.t) 

Examiner. 

rc to direct tiUention of jury to identity 
of articles examined by Che- 
mieal Kicamincr is mi«<lirection. 

oi “any chemical crammer” — S. .510. 

F-vS (2) 


Report ef 8 510 8S2 

Chief Justice, 

Pcffnition of S 4 (J) ' 5 

Chief Presidency Magistrate. 

.4ppomtment of. S IS .20 

I Cannot restrict powers of other Presidency 

Magistrates S 21. 34(1) 

May report to High Court for order of dis- 
charge of person under security 
S 124 177 

Powers of Chief Piesidency Magistrate to 

make rules, S 21. 3l 

„ to require Postal and Telegraph autho- 
rities to deliver telegram, 
letters etc S. 95 .94 

Rape by husband — Chief Presidency Magis- 
trate alone authorised to take 
cognizance. S 601. 985 

Children. 

Cixstody of children S, 491. . SCO ( 8 ) 

Duty of Court to astertflin parentage of Jlle- 

gitimate children S 488 843 (SO) 

Liability of father to maintain S 4S8. 639 (21 j 

Right to maintenance 6- 4SS. . 843 (79) 

enable to maintain itself meaning S. 488 843 ( 88 ) 

Civil Court. 

Contempt of Court— Power to commit for 

Contempt. 8 478 . 827 

Emdcotiary ralno of decrees, orders etc o! 

Ciril Courts in disputes about 
immorablo property, S 145 , 239 

JorisdiclioD of CinI Court in cases of attach. 

ment of property byCnmlnal 
Courts S 68 . 87(9) 

Magistrate connot Interfere with ezcrciso of 
rights under Civil Court decrees. 

8 141 . . 210 

Mamtenanco order. — Power of Cinl Courts 
oxer MaKistrate’s orders for 
maintenance _S. 4S.q, . 

Order for prosecution by Civil Court under 
8 470 cannot bo reiised by High Court 
under S. 439, , 773 (39) 

Registrar and Bub.Registror deemed to bo 
Cinl Courts within S».4S0 and 
4^2 S. 4*3 . . . KM 

CUims. 

Of third parties to propertv attached under 

S.K*5. B ^ 8 . .. 6 '’(H) 

I>yoccdure when no cUimaat of property leud 
doix riot eppoar within si* month* 8.524 

634 

Classoa of Criminal Courts. 8 . C. ... 17 

Clerk of tbo CroTvn. 

Charge to be forwarded to. P. 21«. 413 

nrCaition of. B 4(e) 5 

Prartiatr of »'lJitioo to, or altetation cf 

charge by the Clerk- R IS". 454 

Power to pro farther l.«t of K Ills S"*', 

p<»wer to aummoa wnce«e*. S JIG, 4 ]] 

proparatioa cf li*t cf common ani 

jaro« by. S. 313 . 5wj 

Pab'Icntioa of l.rt I'gned by. B 314 5 



( •> ) 


Clork of tho Crown. 

Sweintijr of nllol-ivitH bpfor<' Ckrl. oftfr 

Crown R MO t«M 

Cognizable offonco. 

Dclinitioii of, R. I (f) 

Inforniftlion to I’oliee to In' rcliicoil to wnhtur, 

S ir>i at? 

Imcstipntioii »nto, S IiVi 1*70 

I’owor of I’olico to provonl comini<Mnn of 

R lilt ar. 

Who onn in\0Mtijril'* into. S. 1*?. 2?I 

Cognizance. 

n>- Court of Pp««ion. ^ lin 
ity ili-li Court S HU 

cTnnot not on infonmtion ci\«“n to 
tiim in nny other tiuWimpn- 
cit^. R iriiJ .12707) 

Mo-itiiiiy; cif “co;rni/mre of nn offence *' R Itii) 

(If offciK'. hIii Miijn^tratc. 8 UK). 321 

of effenre not nirntionnl in .R liW 32^(11) 

0| offence’' of pornons not incntionH in 

comi'ldint S 150 32'»(.'l) 

Siio mi'tii— Cosnirnnee umler R 100 ’(*) (*") 
<li'qunliHei MnRi'tmtec totrr. 

R 101 32*. 

Collector. 

In hi8 OTCcntirP cafacity i*. not it Court. 

8 l«o, 337 (V) 

lYlion n nprciiuo Court nntlcr R 170 nnd when 
not R 47(i *■ 


RI7(Ht) 


Commission. 

Adjouintnont of en<iuiry or trial to enable 

return of commlsilon. S 601 R?-' 

Complainant— Commiat ton to cumpfamniit 

when iUcfftl. 8a. 603.60S 870 (6) 

Delepation of commiseion, 8f 603 (1) R7( 

Fnclan(l<^ommi8Sioti cannot iagao to witneti 

resident in Kopland. 8a, 603-60S 870 (11) 

rrench India — commission cannot be i««iie<l 

to French India. Sa. f>03-&0S 870 (15) 

C.tomida for refnsini; commiaaion. Ss MVJ.50S 878 
Ilandririting Expert ahould not be ctamineil 

on commission R. 505 874 (0) 

Issue of coramisaioii and procedure there- 
under. 8 50.1 . 873 

P.ardanashin Ladv— issue of commission lo 

S« ‘503-508 877 

Parties may examine witness on S. 505 874 

I Presidency town — comiaission to witness when 

within Presidency town S 504 874 

Return of commission. S. 507 , 875 

Subordinate Magistrato — power to apply for 

issue of commission S. 506 675 

Wlien oiKlence taben on commission is inad- 
missible. S 503-508 878(27) 

Witness — when attendance may be dispensed 

with. S 503 , 873 

Commissioner of Police. 

Definition of S 4 (g) , 6 

Inclndesi Deputy Commissioner. R. 4 (cr) 6 

Commissioned Officer. 

I Pow er to disperse iinlawfnl assemblies S. 131 182 


Commitment. 

I Ity Court not harinv' local Jiiris'liction 8.177 311(17} 
I llr aiiaiilhorisiil ila/i«tral<’— when mai hr 
I ' c.«ppt..<l. H 632 ■ IC'.(J) 

Chi! mid llcTcniin Court — commitment Iw. 

S. l-'< 

CuiitPni|.' <f Cjurt—cfimmitnent of witnc«‘ 

for contcuii't. S 4Sj ■*’3* 

lii<l<>iri' » prcpiratiiry to commtmcnt— Prwo- 
I dure in such inrjuinct R 207 

Irregular cotnmiifTieBla Ra. 20''.2n . 4^ 

Kotitication— C'niniitment to he rolitw! t" 
j'eraon npj'ointcd by l/ical 
i.orcrnmi’nt in that behalf 
fi. 218 . 4!3 

«»f npprorer. R. 339 

Of h«r<.}'em HritMi aiibjfct shall l«» to High 

Court. S. 417 ‘ " 

Of per«'ii cliargnl outside l’ri-*Idcney toT^ 
jointly with Kump<-an Ilntiih 
Suhjfvt. !• 2J4 ** 

Of pera.ma liupropcrli ilischatved, R 4.35 ' 

Oft i*i.leficc jiartli rcVonle'l by .another Jlstri^ 

tnite. R..3V3 ^ 

ttfdcrcf cominittnent. R. 213 ;"J 

r.iwcr to commit for trial. R. Sf'b ; 

Prc'iilcncy Mogistmte*— not bound to rrconl 

rcfttnna fur commitment ^ 

«. 3I.T (!) ■ . 

l*f«ce<lurc of CiriJ or Ucrenuc Coort— ivlien it 
I'hlert eommilnicnt for con* 
tempt by High Conrt. S. 479 
<)unshi(ig of roiiimitmcnt. R 21S . 
llecoTil— committing JlnRistmte boond 

make record complete. R. 218^ • 413 U 
When permiaallile in rft«ea tnable by Magia . 

trate. S. 20'i 'I 

Withnnt taking cciJenco f» illegal. R. 20'' •' ‘ 

Wrong Sc‘«ioni Court— effect of commitment 
to. R 531 

Commitment without charge. 

['rocedan- on roiunutiiicnt. R. 225 

Coraponsatlon. 

.\ppcU.ato Court cannot nnnrd, compcusatmii . 

for frivolous nceus.ation. S. 2.'>0 4i i 1 • 
0.1SC ronipromisc-il— coiii]icnsatioii c.annot b* 


S 315 

DisiiiHSal of complaint— compiii«aliOu let 

aiiardnbJc on ili«mi8<al of com- 
plaint under S. 203 Cr. P. C 

V'nTolons occupation— compensation to nccuaeJ. 

8. 250 

(iroiindloss nrrcst — compensation to person 

groundlessly given in charge m j,-- 
Presidejiey-towns R 533 _ 

Guanlian or noatfnendof minor comphiinant 

can bo ordered to pnv compeu ..-nj) 
sation S. 2*0 - 

Innocent I'urchaser of stolen property.;^_p“'- 

pensation payable to S 345 ‘ ' 

Slaintennnce Proceedings — compensation f®^ 
frirolous application not award 
. nble S.48S 


\ 



PjGr. 


Pare 


Compensation. 

. « Jfoney paid as eomppnsation rccovernblo as 

fine. S 547 071 

Ontoffine — power of Court to p.ay eTpcnses 
or compensation ont of fine. 

, S. 545 . 960 

Police Officer — eompensntioa for fricolous 
aecnsation ogainst police officer. 

' R. 250 482(76) 

• Security proceedings— S 250 docs not apply 
to proceedings under S. 107. 

S. 107 . 130 (248) 

Security proceedings — S 250 does not apply 
• to proceedings under S. 110. 

S. 110 . . 161 (3) 

Sessions cases— compensation for friroloas 
accusation cannot be awarded 
S. 209 .. 400(32) 

SliuoltaDeoas proceedings lie nnder Ss 250 
" nnA jro R osn'i ATT 


S.250> 477 (23) f 
S. 476 ) 815 (65) J 


Summary trial— compensation can be awarded 

in summary trial.’ S.2G0-265 508 (89. 
To whom compensation can be paid. B. 545 970'l 

smplaint. , . 

Absence of complainant— dismissal of complaint 

for absence S S03 . . 384 

Admissibility In evidence of. S. 200 . 379(51) 

Amendment of — complaint cannot be made. 

^ S, 198 . . 372(15) 

Complaint by post. S. -Ifb) . ... -8(9) 

Definition of. 8 4 (h) . . - C 

Dismissal of 8. 203 . , .. 384 

Diaminatioa of complainant. S. 200 . 375 

rsilure to pay process fee — dismissal of com. 

. , plaint on. S. 204 . 390 

Irregularities— Effect of irregularities in res- 
y pect of complaint 8 537 . . 942 

'‘sji^lrato— not competent to take cognizance . 

shall return complaint for 

presentation to proper court. 

,, 8 201 , 360 

Meaning of 8 199 . ' . . 373(2) 

.No action lies for defamatory etatenients in 
. complaints. S 200 379(52) 

'menee against public Justice — complaint by 
„ Court. S 470 

’’rat complaint. S 4 (h) 

oot aegriered — coinplaiiit by. S. 190 


police report— not a complaint. S 637 
postponement of issue of process. 


823 
8 ( 8 ) 
326(20) 
. 942(30) 
^ 360 

. 326(25) 
7(1) 

proceeil- 

823 

'473 


P .«ueoi process. S 202 

"■quisites of ralid complaint S. 190 
lopohee— not a complaint S 4(li) 

'-uaer S 470 — Complaint by court i 
— ... ings under. 8.470 

''ithdrawa! of complaint. S. 24S 

''•hapiainant.' 

C'linmii^ion — issue of coininis«ion for examlna- 

, tionof S. 503 . 670(5): 877(24) 

Mention in custody of complainant to enforce 
1. attendance, at Session*. S. 4S5 835(4) 

• rry member of the public may be a com. 
y, plaiTianl. S. 4(b) •• 6(2) 

^sainatioii of. S. 200 -• 375 

complainant out of the wav bv 

fraud. R 247 472(14) 


835(4) 


299 


Non-appearance of complainant in summoDS 
cases — Acquittal on nOn-ap. 
pearance. 8 247 

A' Do in warrant cases — effect of 

S 259 

Not punisbabla for refusal to answer S 485 
Not to be required to accompany police officer. 

S 171 

Payment of expenses of S 544 
Rpcusant complaioant may bo forwarded in 
enstody. S 171 

Kestraint— complainant not to be subjected to 
restraint S 171 

Signature— omission to take signature of com- 
plainant vitiates record S. 200 377(23) 
To be examined upon issue of seareb.warrant 

S 96 95(10) 

CompouDdiog ofTenoe. 

Compounding of offences S. 345 . 616 

Who may compound S 345 . 620(26} 

Compromise. 

Distinction between compromise and with* 

drawal. S. 248 473(5) 

Petition of compromise once filed cannot ho 

withdrawn. 8. 345 620(20) 

Conoeslment. 

Cleaning of. S. 109 

Concurrent sentences. 

Are not aggregate sentences. S 35 
For the pnrposes of appeal. S. 33 

Conditions. 

.ks to abode of offender. 6 564 

Confession. 

Admissibility in evidence. S IW 
Confession of co-aecused. 8 237 

„ partly true and partly false, B 104 

Definition of. S. 164 

During police mvesti^tion — power to record 
confession S. 164 

Enquiry into the voluntary nature of. B. 164 21 
Error m recording confessions how to he 
rectified S. 533 

Foreign Court— confessions recorded by foreign 
^ Court whether admissible, 

S. ir>4 . 2' 

High Court may admit in evidence confession 
rejected by Resiions Court 
in confirmation proceedings. 

B. 37G 

Indncement— Police not to offer inducement 
to make confession R. 1C3 . 

Language in which confession i« to be recorded. 

. " R 1C4 

Proceilaro in recording confessions. R. 164 2 

Retracted confessions. S. 1G4 
NVbeo can be recorded. R. 164 
Who can record. S. 164 

Conflnnatioii- 

Of sentence of death by Hicb Court S. 374 
Of new sectecee to be s:zre.l ly tl.* JaJye. 


,134(25) 


289 

62'!(10) 

■69(121) 

261(3) 


CfMfn 
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Conflacation of property. 

1V)jen no rltitnant appears tor Wr mAnO/*, 

S. 52 i /->'»! 

Consent. 

prisoner— whctin'f pona'*nt furp» malprinl 

trrrffiilarily Clinp XV»V , OlOC?) ■ 

Consohd0tion of sentences, 8 .'t'/ r>i(u:!) 

Contempt of Court. 

\(i]M"iN from ronviclion in POnlrmpt j 

fi v<i M', : 

C>Tf>iii M fttul Jn'ic*** rol trj i 

for rontrnipt cotnriUlfHHirfoTt* 
tliPmaolTP'' ^ f't ‘‘•tn I 

ronmi ■«! nn pm'linjr jiroet-pjlmvK, S 4^0 Wf'fS) 

t.ot" nl N(iec« OH contomt'i. ^ 4V) f'S'* 

Impn-otKiii'nt (if »jlnP*a nir f«ntcnijU, K 4<«* KJo 

rri‘\.iru iiHMi w\v ftTnonnt tocotttompl. R 4'*') K^l (*') 
Prxi'ilin 111 ^•n«cs of confcnipt S 4'*‘i ' 

Continuance of po-wors of offleor trans- 
ferred. .s 4 W 5 ? 

Conviction. 

lu ,i llpiuli nol lopmUf oon*iitato(\ U lofilh 

pokJ » IJ/ 2»(P) 

Di iHrrnotcliwnliylotumcv'tkf R CTfi .'ll 7 (2) 
In immonr raiM on aceo»p4’« ft 

KUiie fl. 2« 4rt7 

I><» on l«nl » SV* 4ao 

In wnrmnl cnic*. 6 2tA 4117 

ilti eTidonco fCcorsItfS Itr coinnuilinc Miu'is* 

tratc nlojie i* lUcpal ? 2^*1 R.T0{a) 

On rndpnro rccordcti partly ty Rrotlior 

MiiRiatTnto R StiO ' * 620 

On plei of jriiiUy r'27i> M2v 

Person chnrtred wilIi ono offence may tie 

coarirtpA of nnotiicr 8. 2-J? M4 

Convicted person. 

OatiTiol ei\cnT an nflt'liiTit 1*52(1) 

Copy. 

Boml-w<ip.\ ftf l)on<l (o bo defMcmi fey 

to exeouianl 8 17015) 298 

Obarffe — oopy of chirfio to bo famJsheil ft> i 
accused in prcliminiiry en- 
fjoiries S, 2]y(2) •*0*1 

Charge <ilieet — accused not entitled to copy 
of cliaegc-shoot as of riglit, 

S 170 299(8) 

Evideneo of eupptewenlary witncs*c*— copy of 
encli eridenco to be civcn *fr«o 
S 219 (2) „ 413 

First Information-— copy of F. I. not to l>e 
furnished to accused vithont 
precept of Cnurt. 8 25» S6J»03> 

Heads of charge — copy of heads of tbarjeo 
to bo Firm free to neensed 
6.371(3) ,6I» 

Investigation Report — accused not entitled'to 
copv of luvestigation report 
, S 163 .297 

Judgment— copy of judgment in narrant ' . 

cniea to be given to seenscii 
on application. R 371 <lj .. 662 


ProoceHirps—ci'pies of jirirfrcdmcv to I.c far* 

nuhed on ftpp5icitif»!7 S. •51'' V71 

Fpecinl iHirr— ■rec*s t'> ond '’*'py 'f 

Special diary. 6 162 2 m 

Coroner. 

Coiirf* df Curoner, S. {”< . 

Inquisition— effect of ilrairiog np of 5. 21 .tt (f| 
Ponefnf, S. 174 
Corroboration. 

Ilf ocMoner of BPcompUv* 6« 207*3'^ 

Costs. 

.^gainst ftfTiiicst -cost* raonnt )><’ awstiW 
Bcsifulub'csit nrcnsfil. S.ittt 

Atrslnrt tlovrrnmrnt, S. 911 

Diirvtion by UigU Coart as to fe»u. 6. *31 
ltTpi»a«r» of tTitne«»e» ami complaining* 

, S Stl s' 

Husband not liable for vife's c»*t« »n ftpj'bi'* 

tinns tor HKinteiisnee. 6 4a’» <'/(>•} 

tnpTocer dinr* nndrr Chsplcr XI I. (Hi«pnte» 

hl^oul imwoTslir preperty J- 
S.It8 S’*] 

I'aTment of costs Oft adjeornmeiit 6 2<f > '* 

FoVer of Ibcb Court to aaard eo*t« 8. Hb - 
IfoTjtion—orxlef for costs nndcf 2*. 14^ cinort 

be revirc'l bv Ifish t'l'-rt . 

.4 f4S .. , i-.iFJ 

Courts, ' , 

Classes of Criminal Courts. 8. 6 
CoTnw»»*ioncrs «jt Coorts Within the im , 

t>f. 6 193 , 

Courts nail OfUta'r* ont»Me rre»iil''aey' 

ton ns. 8».1M7 , ' 

InKcrent power of Conrt to adjourn pro(‘e''il. 

injrt. 6 311 J! 

Of rresiilrncy JfsgistrolM ' ja 

Power of Courts— general powers. 6*. 2a'-*0 

„ — to connaO restoration 'f 

aWncted female* 6. fidff 

„ — topayeapenscaorcompensa- 

fion out of hne. 6 
—to relensp on i«rob.atiert of 
good eonilnct. S. 5t»» 

„ — to sniniiton mnterial witiiosi 

or examine (lerson ifre*r«t 
8 610 

fw'nteoeos which msv be pfl»*ei) J>t' C ourts. 

Ss 31-35 

To be open. R 362. 

VillaRo Munslff ft Court Within 6 195 8 195 
IVJiat lire Courts— ■meanine of the term. 

S. 

, S. 476J 

Court-foo. ' 

Application for maiotenaficc — Court-frt' 
appiicfttion. 8. 484 

Awrd cf Court-fee to compiftiiiant. S 215 . 
Bail-bonds exempt from, S. 490 
Cannot he awarded to applicant for *’’*”1* . /kiI 
tenance S 4«8 ' <-<Jt* ^ 

CouTt.mattial 

Appnsiieiision of person* linble to be tried bj • ^-9 

S. 649 


!J:t 

pfiS 


337 01 


. 470 (H 
R5S C^i 


I’Jbt . 


Court of Session. 

Appeals from sentence*! of. S 410 1*99 

„ to Court of Sessions— by n liom 

beard. V S. 409 699 

Assessors — power to summon another sot of 

^ assessors S 327 684 

Cogniraiicc of offences by. S. 193 332 

Copy of finding and sentence— to be sent by 
. ' Court of Session to District 

llagistrate. S. 373 663 

Documents — may require production of letters, 
telegrams etc by Post and 
Telegraph authorities. S. 93 94 

European British Subjects— Sentences which 

may be passed by S. 449 793 

Jurisdiction of Court of Session, S 28 38 

May acquit without defence, S. 2S9 (3) 635 

Order of attachment under S. 146 — cannot 
be interfered with hy Court of 
Session S 146 25( (45) 

Power to direct commitment (to itself, 

S. 436 7*" 

Rmision — as Court of Revision can call for 
records of inferior Court*, 

S. 433 ^ 

„ — power of Court o! Sessions to 

report for orders to High Court, < 

S 438 . 763 

„ — power to dfrect further enquiry. 

S 437 '53 

Security Cases — Proceedings in Securitj cases 
to be laid before Court of Session 
when. 8.123 

Sentences which may be passed bj. S 31 . 3S 

I, which may be passed by Court of 
Sessions on European British 
Subjects. S.449 793 

Trial before Court of Session to be conducted 
by Public Prosecutor. S. 270 


Of lunatics pending iiircstigation and trial. 

S 466 . 802 

Of minors S. 491 .. 860 

Penalty for escaping from lawful custody. 

S. 55 . 63 

Boaf>mute. 

Criminal responsibility of S 341 . 600 (4) 

Dofamation. 

Who may institute complaint for. S. 198 . 371 

Defence. 

At the Sessions or High Court. S 290 ' . 637 

Kvidenco for defence in proceedings under 

s. no, s no 150 (i76) 

In summons cases S 244 468 

In warrant eases S 256 490 

Right of acensed to be defended bv pleader 
S 340 ... 


511 


870 (5) 


liminal Law Amendmont Act. 

Power ^0 grant bail. S, 498 
'ros3>examination. . 

.Vftcr charge in preliminary ' enquiries, 

Ss 208-213 6‘*>S ('«) 

„ in warrant cases. S 256(1) 490 

Must bo made then and there in preliminary 

enquiries S. 208-213 _ 39S{‘») 

Reserving of— Court may allow cross-exami- 
nation of defence witnesses 1® 
bo reserved. S. 250 
—Cross. examination not nllowablo 

.n Scira, Cii.r. 8 2SC 826|«) 
Rules as to Cross examination by aecused ni 

warrant cases. S. 2'>0 • * 

Witnesses called byco-8ccu«od whenaecoscU 
person may cross-examl"" •“'•U 
nitncsBCB S . 

Custody. 

Discharge of accused from— en I'"'! Iwing 
granted. S 500 . 

Duration of Police CustcKlv— effect 


Definitions. 

Advocatc-gciicral. S 4(a) 

R.iilablo offence. S 4(b) 

Charge h 4(c) 

Chief Justice S. 4(d) 

Clerk of the Crown S. 4(e) 

CogDisabio offence S 4(f) . . 

CoiDimssioDcr of police 8. 4(g) . . 
Complaint. S 4(h) . 

European British subject. S 4(i) 
nigb Court S 4(i) ■( 

S 266) 

Inquiry S 4(k) 

Investigation S 4(1) 

Judicial Proceeding B 4(m) . . 

Non-cognisablo offence. R. 4(ii) ... 
UffcDce. S 4(o) 

Officer in charge of Police Station. S l(p) 
Place. 6 4(q) 

Pleader. S 4{r) •• 

Poheo Station S 4{*) 

Public Prosecutor. S 4(t) 

8ub-divisioo. B. 4(u) 

SuTnmoi>8.ra8c. S. 4{i) 

Warrant-case. S. 4(w) 

Delegation. 

Of powers to District Mngistr.ite. S. 13 

Dolivory. 

Of lanatic to cart* of relatives. 8. 475 

Of opinion of n«»csaor8. F SC* . 

»»f verdict by jury. F 301 
To Mililarv Aulhonties of jicrboni triable 
• * Court. Mirtial. F. .519 

Domonnour. 

Reinaria reganbn 


53S (F) 


697 


609 j 
10 


sion* F. l<>t 
Df nccu«cd after commitment 
trial. S. 


ad i-cm1Ing* 


(5*9 


Deposit. 

I'xlicnsc* 


v>itnc*«<** — S 

i^uirr ■ITU- 

K 4!i<, catr 


lii»tcil*f r«>vn'i-'i' 
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r»cB, 

Ai to i‘mmo\-ablo iiropcrty. S. 145 215 

' Ooncernin® casements. S. 147 . , 258 

Tower to attach subject of di«pute. 8 IIC 253 

'on, 

Cosnizmcc — disqualification of Magistrate due 
to taking cogniranco of com- 
plaint. S. 191 325 

1 Jarors— disijualification of. S. 278 519 

Local laspection — disqnalibcntion duo to 

• S 556 931(48) 

, .PcHonal interest— when Judge or Jtagistratc 

is personally interested. 8 556 970 

17fien one member of a tribunal is diaqiiahficd 

S. 556 . . 978(4) 

offences. 

Meaning and cases. S. 35 -16 

mat are. S. 35 . . 48 

IVhat arc not. S 33 43 

Defect W form— distress not illegal or dis- 
' trainer a trespasser for defect 

of form in proceedings S 038 953 

Dutreis warrant to enforce order of mainte- 
nance. S. 490 858(10) 

Eieentioit of sentence of fine by distress 

■ 8. 380 668 

tiooey ordered to bo paid as compensation 
, . ' recorerable by distress like 

^ ‘ ' hne 5 B47 * 971 

U&glsti&te. 

‘ ” tional District Magistrate— See under Ad* 

' ditlonal District ilagis. . 

. ' trate. 

Appointment of. 8 . 10 20 

vaBcellatiott of bond— Power to cancel bond 
for keeping the peace or for 
. _ good behanour. S. 125 . 178 

wBfplJation of powers conferred on SubohJi. 

- nate Magistrates by. S. 41 53 

wtfol of inresting power S 38 52 

* 'jshon by Local Gorcrnnient of powers io 
r 8 iS 21 

u^eaa Dritisb Subjects— trial by S 443 791 

“rth*r enquiry— power to direct further 
j, , enquiry. 8. 437 . 752 

igoi r powura of District Magistrates specially 
. empowered S 34 43 

' ror and Assessor — power to Summon. S 326 584 

•aer? by Scffhus Jtfiigw — fAsCrief .Vugis- 
trato cannot report to High 
n . Court against S 43S 763(2t^ 

''■si and Telegraph autlionties— power to 
require them to dclirer letter#, 
p telegrams etc S. 05 PI 

er to make rules for distribution of work 
among Ilencbes and Sobordi- 
n , nate MagistrnteV. S 17 28 

I"* nj liU-band— Tower to toko oogniane*’ 

of the offence 6 56l P85 

6,, f>f amount of seennty by. S Ul 177 
wcee to High CouK— District 'Iigi'tmte 
may report to the High Court 
against certain order*. 5^ 7fkl 


I'Ac.r 


Jlrstorat/on of ahdnctff^ leToales — pojyer to 

compel S. 552 974 

Temporary District Magistrates— powers of. 

S. 11 p . 20 

Trdii'fer of cases — power to transfer. S 192’! 330 7 

S. 528) 92t] 

Withdrawal — District Magistrates can with- 
draw or refer cases S, 528 . 924 

Divorce. 

As groand for refusing; umintcnance S. 4SS 847(144) 
As ground for refusing to enlorce order of 

maintenance S. 490 ^ 658(1) 

Doenmonts. 

Contempt of Court— refusal to produce 

amounts to contempt S. 4S6 . 633 

Impounding — power to impound documents 

produced S 104 ' 102 

Meaning of the word in 6 193 S 195 .338(14) 

Search warrants in respect of documents. 

5 96 . ... , 94 

Which are no cvidcoco. S. 609 . . . 860(‘l) 

Dying declarations. * 

Admissibility of. 8,162 .. 273 

Proofof. 8 612 . 8S4(1) 

Dasoment. 

Dispute concerning easements. 8,147.^ - 238 

EDforcoment. 

Of order by imprisonnient S 458(3) ,, 83S 

Of order of maintenance S. 490 . 657 

EDhanoement of Sentenoe. 

By Appellate Court. S. 423 .. 725 

By Uigb Court as a Court of IlOTision. S. 439 785 

Entry. 

Effect of entry on uiuuslainablc charges. 

6 273(2) . . 516 

Entry on tiiisustaJnable chaiges 8. 273(1) 516 

Error. 

Effect ot errors in charge. S. 223 . 123 

,, „ in eoninutment. S UVJ 836(^) 

„ of material error 8. 232 42S 

Tower of Court to correct clerical errors in 

judgments S 369 . 651 ‘ 

Escape from custody. ^ , 

Terson C'«tpiag may bo pursued and arrested 
many plnce in Critiah India. 

8. 66 . 72 

Escaped caariats. 

Kiccntion of acntcnce on. S. 3«J . 67‘' 

Direction of wamots to landholders tor arrest 

of .S. 78 m 

Dots to report pa««age through TiJLi.*e of 

escaped oonricts. 8 4j(l){t) 55 

Eoropean British Snbjoct. 

Cnminal proceedings Eurgienn* and 

American#. Ch. -X.V'CIII . 7‘'i 

DefiniUon uf. tfi) 9 

1 Jorisdictloa of Itigh (Vort with r^rl t'*— 

‘ Subject to L<-:ni'_stire j'wers 

1 «if fiOTcrnor re* ira! in Ceunck 

, 
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(c'licU'l- 


Eu«p=.n DrWf -priUO. 

VHco o! I"'' p 33r, , „ c. rtiin 

■;:! 

-I _ 1 

Evidence. _ fi.!'* , Cowjv ^’^orrii 

s-iol. S ='‘, 7 , U 

.j,,' ,. 1 ,^^ .Iff.- 

M llir v" '''"’"^."'s's-l ,;„ 8 .IW 

^J*4 

liifT-i'n'"' ,, {1102 

' o«i « -» :: 

court w ! ’’^Tio«W'- ^n’liV'''"'’"' 

' '^'■'"""‘’"XSn " . 

,, „0 eru\c»«'^- '.lr,.u to ^. | jn-n* n'-''^ ^.-ntenC" •*' 

:::;-5£-«r:T *4 

p of rCCOf»iI"lf 5*'n7' fi I tri TlXOIUP^i®*^* . .f....lni». ! 

Munmrof rcc ,i,„cy to^n* ^ ^„Vcn ‘'o*' 


Hi 


‘,t'o"ot.o'-'- ■p'„ol,rc" 
Kevurto. c- rtf“' 

:r i.uniO.mc'nt « f 


MuniHr*’^ ^‘^UnVen <'<»*** 

njcmowo'**'"' 

s-»’ 


8 . 3 **^ 


g 35 \i 

Option to -..conlinS cif*''®"? ’ ^ ^TA 

^;S'”o< V, •«w’«'';* 

Kico.4 oI c'u' , ®- ““;i,lo 1W4C“« 

.. '” °*’'"owS’ 8 „,. 

„. .0,0.;",". "siLc. 1.J “oslrtrti^ 

u.co*8 r«rt.T^^,ra» 

,„.iTSc o' ■'“■■” 8.^S^“T- 

Sessions i-i o eessions evidence bf 

sped,. «“=-‘';Srro f.?;7-8.=«- 

,.i. of evidence to * 

BuiTiTnin, lit gQg „Hcnde 


0 .T 7 \ 
039 \ 
639 
Kty \ 

VIS 


Bo'O"”” ”'’ °‘Ss“‘' »l.n. ..Bc» 4 ot 

p„S.»«..«''oof„X“». f- “eccOou .. 

, «„»u. c..c.-o;Sri^ • 

■Examination. * 


, Elocution 

*''* 1 Exon'P‘I“'‘' .Vn«. Irt" ■ 

*» Jurors in , 

«•-►-» I of juror* and tux'"?*' 

cn 1 Expert'^; ,i„.c.-o'. .'*-„5‘io»ro'“- 

WG I Extradition. S. iss 

E^"rti:vJ::excconrc=- 

Failutoori«sO«- 
Mcan'1'8 o* ‘ * 

Toniving- i™c.«s ' 

Oonditlonai ord^ 


•xaminauoix.^ 

of accused. ^ rccyrdcd. 


\ Terry. . purrieir of. 9- 

•*•'•1 lUgUtofcrrywiihini 

1 ■'Finality of order. ^ 

r LuPTical. 8.430 . _ ^ 
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Alteration of. S 423 . 

Appellate Court cinnol call for. S. 42S 7.32(16) 

Conenrrent findings of lower courts — no liar to 

revision. S. 439 7*9 

Not limited by complaint or summons. R. 24G ,470 

On all charges necessary. S. 3G7 ' 653(2.'V) 

ViTiea reversible — Findinf; or sentence when 
reversible by reason of error or 
omission. S 5.3" . 939 

^niing of fact. 

Gtnimds oil whicli High Conrt trill set aside 
' findings of f.ict. 8 4.39 778(4) 

IViil not be ordinarily disturbed in revision. 

S 439 . 776(123) 


Coort not autlionsed to inflict fine instead of 
whipping. R. 393 

iTiprisonment need not be proportionato to 
• S 33 

, ■''fortnation to be given to jailer on recovery 
- of fine. S SSO 

colitary confinement In lieu of fine, illegal. 

8.32 

..nao for payment of fine can not be limited 

5.33 

inforpiation. 

Copy of— See under copy. 

Ittportanoe of us evidence in prosecutions for 
T ? . perjory. 8. 154 . 

tarormatioa given to village Magistmte and 
^ forwarded by him^o Police is 
not first information. S. 154 
J^fiiagof. S 164 

•^wntion for giving false information. 

» , ■ S, 1S4 

“ales for recording. S 154 i 

IJtal is meant by. S 154 

"Mt is not. S. 164 » 

offender. ^ 

pillions as to .abode of. ' S 504 
®*rr to release on probation of good conduct 
S. 662 

™riaion when first offender fails to observe 
conditions of recognisance. 
S. 663 

' territory. 

in. S 46' _ 


678 (4) 
42 (4) 
G7I{34) 
40(7) 
42 (7) 

268 (6) 


207 (4) 
207 (I) 

269 (8) 
268(5) 
207(3) 
207 (4) 


Paof. 

Forms. 

of nnmmons. S OS ^ ‘ ' 72 

Power to vary forms nccordipg to ciioiini«. 

tances. S. 535 970 

Frivolous accusation, 

Appeal against order for compensation to-.. > 

accused for S. 250 (3) 474 

Compensation for frivolous vexation and 

nccusation. S 230 . 474 

Further enquiry. 

Acqmttal — further enquiry cannot bo ordered 

in case of acquittal S 437 757(43) 

.Application for maintenance — further enquiry 
can not be ordered against the 
order rejecting such applica- 
tion S 48S 884 (265) 

Dischargo under S 494 — further enquiry can 

not bo ordered S 494 , 665 (9) 

High Court — may direct further enquiry m f '762 
case of discharge J 770 (20) 

8 437 and S.439 (771 (27) ' 

„ — Power to direct further enquiry 

on discharge by Presidency 
Magistmte 6 4.37 763(120) 

Meaningot— S.4 (k) 10(2) 

Mutaaliy exclasive jurisdiction of Sessions 
Judge and District Magistrates 


; 435 


745 


Pendency of proceedings under 8.470, n bftr 

to fnrther enquiry 6.437 756(42) 

Power of High Court to direct further enqniry 
■ cofirmation proceedings 


i 275 


36( 


59 


1 Of jury. 

^Pointment of. B ‘’‘SQ ^20 

appoint n substitute Ss. 13.3.142 193 (100) 

"»biv in making the report. Rs. 133-142 193 (lOl) 

*vi«trate'a power to nominate in nuisance 
' cases, R. 138 • 


^®rreuuro. 


5^e<tnences of. R 3,374139 ... • 

cf forfe.tnra of n-anlon. R* 3-374W9 . :.92(.^) 

on forfeiture R-514 • 

' Jo approver R* 3.374139 . o't. 


Further enquiry. 

S.ame evidence— further enquiry when no 
fresli evidence i« forUicorning 
S 437 756(33) 

Security proceedings— further enquiry cannot 

be ordered in. S 4-37 762 

General Kepute. 

Evidence of B. 110 146(117) 

Good Behaviour. 

See under Badlivolihood. 

Good Faith. 

Meaning of goo<l faith. R. 529 . 931 (I) 

Government Servants. 

Service of summons on. R. 72 . ... 75 

Governor>General in Council. 

.All powers conferred by the Co>le exervi»able 

from time to time. S. 559 *i8i 

Criminal ctjnvpiraov anthonty for prosreation 
for certain classes of criminal 
conspiracy, S. 196 A 56-1 

Enropean ltnti«h Fnbjecta— Lecis'ative powers 
. of (Jovemor-fieneral in Council 
4(0 .. .9(3) 

* IK*. —whether Local Le-vs. 

powerto reader Euro. 


pean Rritiih fsbject 
abV for c?im~e rewle i 
R 45** 


•atM 


f 
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!*«•». 

Govornor-Gonorfil In Council. 

Power to ni'iifiiat Juitiff* of tli'o IVnco outoMe 

rrc'ulprry.townii S 22 Mi 

„ to ilircct ropirs of cxliiloti nml ()opn*|. 

finnsto })'» rocphnl ir> oTMrnro. 

a. IF-n . n_>» 

„ to iKisiipml or rcinox** n Jiixtico of tho 

jVftco. 8 27 an 

rmspcnlion for offence ni.>nlnit tlie Slnle 

niithoritr from 'the (loxemor* 

fieneml-in Council nrceiwirv. 

a. 151', . \ 3,52 

RetniP'irni of sentence— Power to •u«pen«l nr 

remit rentence, H. W1 I'.cO 

Tmn*ifer —Power to transfer Criminal es»«e, 

anil nppeaU. S. S27 021 

Habeas Corpus. 

Affidavit! — reKordinj: application for wnt of 

liiiLeni corpu! 8. .PU Hll(2l) 

„ —to controicrt retnrn of writ of 
linheas eorpm 8. Clj , 

Power to i«!ne ilirectioni i,i the nature of 

Inheat eorpni .8. .jOl . p ',3 

Habitual ofTondor. 

EfiUetiec of habitual offenco, 8 tIO li<(ia<) 

Hoads of Charge. 

Copy A)f hends of charce to be Rircn to aecnteil 

frecpfcott S 271(2) CC2 

Rridenco rend to jura* rlionW be noted in. 

„ . 2'*T.:!0S f.r.7(l4.|) 

SleaninR of Sa, 25t7-30H . , ^'>7(142) 

Wien to lie recorded. Sa. 207.30^ . rK'>7(l4.3) 

Hereditary Rajahs. , 

Ought not to bo t^electcd At tKteMors. S. 2 ^t *22(7) 
High Court. 

Administration of attached propcrlj"— llich 
Court cannot interfere .with 
ndministration of nt(Acl>e<l 
property. 8. 1J(J .. 2>7(1.*>) 

Appeal ngnintt ocquitt.al — Procedure before 
High Court, in appeals ngninat 
' nc<]uittftl S 71“ 

Approver cannot he prosecuted without oaiir. 

tion of nigh Court. S.3.'10(3) ‘ SSS- 
Bail — Power of High Court to direct ailmiaaion 

to bail S 4.'>S " ' *70 

Cognizance of offences by High Court. S, ]|)1 333 

Oomjnithient — Power to quash commitments. 

S 215 . . ' 405 

Confirmation Proceedings— power to direct 
further enquiry to bo made or 
niiditionnl evidence to b© taken i 

on submission of sentence, 

^ . fi. 37S . , .004 

Contempt of Conrt— Power of High Oonrt to 
commit for conteuyit made m 
writing in newspapers or jb 
^ public speeches. S 4S0 . . 830(2) 

Do —Power of High Coart to , 

'punish for contempts of Sob- 
, ordinate Courts 8. 4SS 831 . 

Definition of. 8 4 (]). S 208 . . . 9s 509 


Itejenninaliori of local j jriidictlan - Power • ! 

High Court to d'tirnir." l-cal 
juriuhrtKin in ra*!-! rfdobt. 
a IV, . 3!'f 

/ Ksjmnging reinarVt— j.ower of llich Court to 
cii'uaire improper rr'’ark« 

* 8 fitl'i . 

ilfttwai Corjias— iiowc r of High Court to l»••.l• 
iJinctinni In lie nature (f 
/o*ra. f’l/rp-il. h ni 

Judges of High Court nre Ja«tic« <>f 

the Peace. 8 2') 

Jleaninj.' of llich Court. 8. ■I(j) . 

OnJofs in npjw nl by High Court l'» h" eertirM 

to lower Court 8 42i T’O 

(•talers in rt visum by Ilirh Court to le 
certified to lower Court. 8. 4U 
Power to erquit Aoeiisol who ha* cot applud 

fur reviilon cf rent'-nce. S 433 7i»(b) 
Power tf> confirm sentc-nce or annul ennvic- 
turn & 37rt 

„ to direct retrial in BpjHah .8. t23 
„ to enhnneo sentence. S. t23 
.. (of rh.irtcrfd High Courts) to irsVe 
rules for inspection of reconi* 
of subonlinito Ci’urt*. fit.*! ^ 
to Binki' role* for ether pori>ose». 8. Wl ^ 

Power to rrlrato uppellant psnding appcsl 5a 
lower Conrt. R. 'I2'l(-’) _ • 

,. to summon military jurors. P.317 
itecord of evidence in High Court 8 3t>3 ^ “ 

Urferonco by Prorldencv Jlatrutrate to nigh 
Court S 4.12 • 

Jtojiort to High Court by District Macistrafe 

^ or 8i ssions Judge. R. 4JS '* 

Itesers (tie questions— power of High Coort t" 
reserve questions arising in 5l« 
original jurisdiction. H-l 

jh (ioiirt oannnt review its o"'' mi 

judgments. 8s.3fiT-’l70 
llctiMion— High Court enn exercise powers ef 
nppidhte Court in 
* 8. ‘W9 . , - 

M — High Court can make any Incidental 

or coiisequcntlaf oialcr lu n'Vi- x 
sioii. .8.4.19 . 

» —High Court cannot res ISO an order of _ 

Vqnittal under 8 491 
. — High Court cannot revise its 

judgments. 8. 4.19 ' * - 

,• —High Court’s power of revision 8.439 ‘ 

,. — High Court’s power to interfere at i.v-s 
interlocutary stagoi 8. 439 '* ^ 

, — Power to n*viso orfers under. 8 ■ 

(order of attaclimi nt and 
of proiiertv of abscondo’C 

accused). S. 89 .... 

Traijafer — High Court’s power to transfer cases ^ 
or to try them itsqlf. S. 52fi 
Trials before High Court— See under Trial. 
Acrdictof jurj —Power to interfere in appem 
witli the verdict of jurj 8.433 
High Seas. ' 

Jnrisdiction of Presidency .Magistrates ’to try 

offences cominiVed on Hi.ch .a 
S eas. S 20 ' ' 

Offences committed On the High Sea*. S 1 h 


;35 
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Hua^jand. 

Death after irstitntitR proccoditiff for ndnltcry. 

—effect of. S. laa 374{12J 

Defamatiou of wjfe— liuabanil's ripht to lodpe 

complaint for. S 561 9?5 

ffa’hind « person a^rierci} tho mean* 

jnsrof S 19S 573(lf) 

Maintenance Proceedings — husband a compe- 
tent n-itness jn maintenance 
proceedings S 4SS (7) RSS 

Minor husband cannot be represented by 
' another in prosecutions for 

adultery fi ISO 374(13) 

Rape by hnsband— special pronsions srjth 
regard to offence of rape by 
husband R 6GI 9S5 

Itefusnl to lire witVi husband S 4S8 8M 

Immovable property. 

Disputes as to imtnorable property Ch. XU. 215 

Dijputes conecniing ensements S 147 25S 

^quiry as to po«8C6sion of S 143 215 

mty in po«sc»««on to retain possession B»t>l 
„ legally ericted S U5 (G) 215 

lo’rsT to attach object of dispute 8 140 2VJ 

« to restore possession of S 523 Pl*3 

rroeednro ia cares of disputes about possession 
of land or water likely to cause 
breach of peace. 5 145 215 

Bee. 517 does not apply to immorable pro- 
perty 8 617 897110) 


Procedure on comoitaseat eo imperfect charge 
S 220 

Impounding. 

I’teer to impound documents S 104 

IffiptUonmenl. 

bo awarded jn default of fine under 
p Special Acts. 8 123 )' 

twnpjjon of sffntcccc fff impri'onmcat S 3S3 
■mprisonment or commiUal of person refusing 
to anew cr or piwliice document* 

, S. 4S5 

® suticipation of default of payment of 
j tuaiateuanco S 45S 

uefault of payment of compensation for 

. frivolous complaint 8 250(2) 

drfaalt of Security R 12.1 
heu of whipping S 393 
« 1 BU of imprisonment eimr 


mprisonment eirerdsble defaa 
», otsccuritT S J23 

^STimuTu tcrin of S 33 (2) 
rnoiBg enqairies info euSicicnt security 
. _ bad 8 la 

•'rsi of itnpri*onraent sbonld be co exten**’ 

I ' n ith term ef sccuTitv R 123 

^^Idental orders. 

"^cr to incidenlal oriVr* appci 
. S 423 (ij) 

^“^iiceaont. 

- a indncf me at to be offered to ot-tstn rtst 
y , tnents S 11*7 

• amduence to be n«ed to induce disci.wun 
by accu'cd 8 


Inferior Court. 

Additional Sfagistrate’a Court not inferior to 
that of District Wagistraie 
S 435 ‘.741(44) 

Meaning of, 8 435 741 

loformatlon.—Sce also under First Infor- 
xnation. 

lly Adcoeate-OenerBl. S 194 333 

In cognizabic cases S 154 267 

In non-cogiiizabld case* S 155 , £09 

Information to the Police and their 

Power to investigato—Ci -XIV 287 

Injunction. 

Cicil Coart cannot restrain Magistrate from 
eufoTcing order of maintenance 
S 4SS 852(231) 

In urgent case of QQisanco. S. 144 204 

Mand.atory injBticUons 8. 144 2ll 

Pending enquiry in nnuatce cases S 133-142 199 

Injurious occupation. 

Mcanmgof- Ss 133-U2 199 

Innocencipurchaser. 

Payment (o innocent psrehsser of money 
foooU cn tbe persoo of the 
accused 6 519 803 

Po.siiiOR of tnuoccnt porcharer c! stolen 

property Si 517-62S . 907 

InqudSt. 

By Coroners 6 174 • 301 (3) 

„ Police a 174 S03 

„ Mogiitrute 175 SCO 

Inquisitioo. 

Effect of draw Jiig op leqaiolion by Coroner 

a 20 31 (2) 

Inquiry. 

Adjoariimcat of inquiry for cxecstiou aBc] 


Adjournment of inijum for 


50S 

uf drnlti. & 17G 


S75 

875 


Bv Magwtratc inio 
Dlbiummi'f b 4 iW) 

rurti.ir Inquiry -ar.- nniier Further inquiry 

iKwal Innuir.' b 1 1** 

Place of fiiquirv b fTr 

l*o«eruf JUgi»»n*«i '» *"''4 ri^bminary enquiry 


i7f(in 
175 (4) I 


jn».mity. 

’ Test cf s 4C; 
Incpcctlon. 

r»».«li»»jni»er 

Uv*t la»5.^U 
Of K>e..rd*— p. 


ini'* 


it te cases *• 15i> 


i». ''faii.'ti tri try 


0:> 
S^i (js) 


1 Of Ueiylt* anJ r'e«.nr'c, 
lotcrlcculory Orders 
I High c.arl * p-'erT tor- 


3 



{ 16 ) 


r Isis plrnijrr, B. Ml 


Intctprutatlon. 

Of ovi<lsncc to'nccmed 

Intofprotor. 

To bo bonnil to Intorpretltruthfoll,^, R. r*Kl ... 0.*S 

Intorrogtttorios. 

In AmoTietin Law. S« r.OI-50'i STOfW) 

Power to forvrnTil. R«. COS f>“» 

Invoatigation. 

Attcnilnneo of wUnoB^rn at Polloo inroBtl. 

tratlon F. ino S7a 

Definition of S -t (1) It 

Delay in inroatication F. ICO 271(0) 

Diary of pTOCootVinyra in inre'tjpation. R. ITS 2'*'' 
InreBticatioi) into copnirablo oa«''«. R ICO 270 

I, into nnn copnitnblo eB»e< 

S lSd{2) 200 

Power of MapiBlmtoa to hold inrc»tieoitton 

S 169. TA 

Whore loial inreitipation mav be ijl»|wn««<l 

with S 157 (l) (a) 271 

Where polioe offiecr la ehnrpe »eea no prouml 

for inreatiention. S ICT (1) O') 271 

Irregular procoadlngs. 

DistfC's not illepal nor dUtmincr a tro*pa«»or 
for liefoet of or rrant of form 
m iiroceedinst R 55^ PVl 

Effect of OTnission to pTopire cViarpe fi. f-AC 
PindiOB or tenteneo when retenublc by roa»ot> 

. OM 

ic't.icn 


.t which ntiate prnccedmn R CM 032 
Kon.eomplinBco with proriiione of R« iClor 

5 a 613 91C 

Omission to b«Is in trials of European British 

Subjects questions prescrihed 
byS4.’HJ2) S 63 V WS 

Proce^dinps in wronp place S C3l 931 

TtiaV by jury of nflenco trinWo witb thomd 

of assessor 6 63ri 939 

Trial with assessor of offenoo triable by Juiy 

6 63G 939 

936 

Jail Appeals. 

Limitation in. S 401 . . 696 (14) 

Procedure in. 8 420 . , . 707 

Richt of prisoner to appear in person or by 

pleader. S 420 70S (S) 

Summary rejection of S 421 (1) 708 

Joinder of accused. 

What persons way be charged jointly. S 239 ^6 

A>it4 0Qii8Utn.t\u?: one bit uowstituUutt 

when combined, a different of. 
fence B 236 ., . 439 

Offence falling within two deBnitions S 236 439 

Separate charge for distinct offences 8 233 429 

Three offences of same kind committed within 
same year way be charged to. 
gather. S. 234 436 


Pnt 

Trial of wore than one offence P 235 
When ft jmfiii'n charged with one offente mar l-e 

conricteil of nnothcr S 2fl7 . <1^ 

When offence proved I* ineladed in the offence 

charred. R 211 . Vd 

Where It 5* doubtful wliat nffenee fc*!* l>cfa 

committed. R. 239 VlS 

Joint trinl. 

In t'lid.Itrelihpod Cb*c«, S. IJO 146 (1C3) 

Iti proceedings for n^titv to beep pears 
S 107 

When nut pertnls«ll)le. F. 2.39 
.. permissible. S. 239 
( Judgo. 


! .tppmntraent of Additiornl Fcsiicns Jn'V' 

K 0 

„ nf Assi'tsnt Ressions Julge 

s.n 

„ of Judge. F. 9 

of Ressions Judge S P 
Doty of Judge R. 39 h 

„ Jndge with regard to fsets. Fi 297- 

303 

,. „ Joige with regard to law. F» TTi* 
303 

Joint Sessions Jadge. 8. J9 (ij 
Moy sjoestinn jury, 8. 303 
Hefercnce to High Court by 8essions Judge in 
esses tried by Jury. S 307 
Sanction for prosecution of Judge. 8 197 
Sessions Jgdge can try person for offence* cep* 
tnitted before hitn o* Diitnet 
Judge 8 4'>? 

Who it ft Jodjo within S. Iff7. S 197. 
Judgment. 

AUomtionof Judgment —Court cannot niter 
Rs SCO 

Contents of Judgment in .Ippeal. 8 SGT 
Copy of judgment to be pren to licensed o® 
applieation, S .3il 

Coon of Session— to send copy of finding snd 

<:nn>»..pn tn nistrict Ms?l»* 


IS 


516 (S 


J'fto 


WJ 


Sentence to District 
tmto. R. 373 
Delivery of Judgment — not to be made m 

ftbseoco of tho ftcensed S, SCd ^ i 
Do. — to bo made in ope“ 

Court. B.3C7(l) - 

Expunging TemUTka— Vower of High Court t 


c*j;uuKu improper retnnr^* 
from Lower Court’s judgraeot 


Judgment m the olternafive— S 367. „ • 

Lnngaego and contents of Judgment. S. 3&i 
Jfodft of delivery of Jadgment. S. 3CS 
Of Subordinate Appellate Courts S 421 
Presidency Magistrate’s Judgment. 8 370 
Sentence of death— Oiso of person aentenceu 
lo death. S.372 

Summary trial— Judgment in sniomarT trials 

S 261 • , • 

Translation of Judgment— Judgment.— 'Vhen 

to be translated. S 372 

Judtoial enijuiry. 

Meaning of. 8. 4 (k) .. 


642 0 IS) 

651? 


- 
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Jadicial proceeding, 

Definition of. S -1(10) II 

Distinction between adininittrntiec and judicial 

proceeding S. 4(in) 11(1) 

Eiecntion proceedings arc judicial procee- 
dings S. 4(m) 11(5) 

Meaning of “ judicial proceeding “ in S. 4TC. M8 
.Test of. S. 4(m) . 11(3) 

JuiUdiction. 

-Ufaclment of property of absconding offen- 
doi'--Jnrisdiction of Cml Court 
to interfere with. S. 88 87(9) 

Cnminal niisappropnation and Ctiminal 
Breach of trust— Jurisdiction 
over such offences. S. 182 316 

'xecntion of warrant outside jurisdiction. 

3 S3 83 

kidnapping and abduction— Jurisdiction over 

such offences. S. 181(4) 316 

^1 limits of jurisdiction — of Presidency 

Magistrates. S 20 30 

Do. — ^f Sobordinato 

Magistrates. S 12(2) 21 

if Magistrates under S 144 in urgeut cases of 

nuNance 5 114 . 206(11) 

iffeoees against Pailway, Post Office, Tele- 
, graphs, and Arms Acts. S 181 319 

■vei British Subjects in Native States. 8 188 321 

n offences committed in the coarse of 

journey. S 183 ... 318 

■> offences eommittod out of British India 

or by Foreign subjects S 177 308 

tension— mutually eselusive jurisdiction of 
Magistrates and Sessions 
Judges in revision S. 433 74o 

7. 

Charge to Jury. S 297 512,654 

^ontsnts of Judgment in trials by Jury. S 367 635 

«ision of objection to jurors. S 279 520 

'hrery of by jurors. S 301 543 

"■wtiarge of Jufv S 2S3 621 

^‘seiiirge of jurors in case of siebness of 
^ prisoners S 2S3 521 

‘’Marge of Jurv in trials before High Court 
jy S 305 544 

fawiug of names of jurors by lot S 325 5S4 

“Vlyofjury. S 299 613,657 

9reman of Jury— election of. S 250 5JO 

■roands of objection to selection of jurors — 

1, « hat are valid prounds S 278 619 

^“age may question jury 8 J03 543 

far triiil of Kuroneans and Americans 

j S. 4G0 *98 

to attend at adjourned sitting. S 295 691 

under Chapter X, (Public Nuisance)— 
j See under Public NuisSnCO. 

7 when Korojican is tried with non 
»_, Kuropenn. S 461 *95 

up jun S. 2>i(J 641 

jurorttobec.illed 8 277 618 

‘nation of foreman by Mapi*traU' in 
nuisance cases S. 13S 
•attendaner— consequences of failure to 

attend. S. 3is S**! 

'vr».rjQ,^„ 8.274 516 


Objection to jurors. S. 277 
j Objection— ’Witliont stating grounds to bo 

allowed upto 8 jurors in High 

• Court S 277 

' Penalty for non-attendance of jurors and 
k assessors m Sessions Court. 

[ S 332 

• Persons summoned when eligible. S 276 
' Powers of the Jnry. S 299 

Preparation of list of common and special 
jurors by clerb of the Crown. 

B 313 

Procedare when juror ceases to attend. S. SS2 
’ „ „ Sessions Jndge disagrees with 

jury. S 307 

. Procedure where Jury differ. 6. 302 

• Questions to and answers of jurors to be 

recorded S 304 

^ Ketircment of jury to consider. S. 300 

Sickness of prisoner— discharge of jury in case 
' of sickness S 253 

Special jarors S 276 

^ Sammons to jurors and assessors— See under 
Summons to jurors and 
l BBSCSSOrS. 

Substitution of juror— Bgaiast whom objection 
) is allowed S -79 

Sweariog of juror. S 2S1 
^ To be chosen by tot. S 276 
^ Trials before High Court to bo made by jury, 

S 267 

^ Trial by jary of several offenders In sucecs* 
sioQ 8 272 

^ Trial of nos-Buropeans shall be if prisoner 
so desires, by non-European 
jury S 275 ... 

’ Verdict to be given 00 each charge S. 3M 
Viow by jory S 293 

When juror may bo esamined 8. 2W 
^ Justicos of tbe Foaco. 
j Kx-ofbcio Justices. S 25 
1 For Mofassil— appoint of 8 22 
I .. Mieorc S 22 I 

„ Presidency towns-^ppoint of 8 23 

I I Present Justices to bo deemed to be ajipointid 

I under the Code 6 21(1) 

I I Power to removo or luspcnd Justices S 27 

I JuTCoUe oIToQdors. 

[ ! On release to be made orer to their friends. 

' S 3W Cl 

Period of detention muil be fiiol S a?’ 
j ' Sec 662 not cOntined to S 5C2 95* 

I Land gr Water. 

I 1 Meaning of b 145 

‘ ! liondholdors. 

UoudU to rvjkort cvrtain oattirs. B. 4* 

Zemindar* ni ar«e*iort. S 2^1 . £; 

i LanguBgo. 

I In wl icb confe»»ioB i» to be record'-d ^ 16* 

t Ofclaive 8 221 

Of judgriel-l t* 3C7 

} M rtevrd and jadcoent ta iacmirr tn*!. 

■ S 2»A 

I I Of record of vfiJfBce. 8 357 
S I lVw«r to die^iJe ef Cc^r** S. 
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XjOttcrs. 

Procctluro to S. (l.' 

Letters Patent. 

lleviow HH'lor. 2'*7-^0^ 

Levy. 

Of nmounl due on certain ropi>^»ni*^nce 

Libellous and other mattcrR. 

Destruction of. S2I 

Liberation of oonflncd pornonn. 

I'ower to brcnl. open door* nrd window* 

Limitation. 

For npjieril iijmiri't iicf|UittM P. .1 1" 


Of suiU to *ct n*i‘le nn order under I' .V2 


Tmctt) I 
r,'ii(i,') I 


List. 

Cop\ of jinrcli li«t to be piTrr to pceufint of 

plftcc «rftrrVed P 101(0 100 

Sc.ircli ii«t to lie ripiirii by witnei'e*. 8 101(1) 100 

List of Jurors for Court of Session. 

Annu.i] revision of li«t S .IJJ f.^1 

Jixcniption* R 320 .*>*-2 

Liability to servo ns juror or n«*o-»oT S 310 .Ml 
List of jurors or S M’l .M2 

Objection to ]i«t of juror* 8 321 'S.1 

I’rcparation of list of npon.il jurors S 325 S'*! 

Publication of lut S 322 -Ml 

Kevision of Ii*t 8 32t 0'<l 

Summuiis to junwi or n«si.s'or« -Pec nixler 
Summons to Jurors or 
Assessors. 

List of jurors for High Court. 

Common and speci.il jurors, S 313 5^0 

Discretion uf officer prrpirinc ttin list 8 313 CSO 
Nninber of spicinl jurors limited to four- 

hundred 8 312 5®0 

PiibJication of tlie JMt S .111 C*0 

Xnmlicr of jurors to be ruiniiioiied in Pre«i- 

dency towns S 315 5S1 

Local Area. 

Local Government mav define local nrca** 

8 . 12 ( 1 ) 21 

Kcanmg of local area S 12 sm 

Local Enquiry. 

As disfiualification in sab’-cquent trial S 5jfi 9SI(tS) 
Dut^ to hold local enquiry cannot be delegaled 

s ns 204(1) 

Lnquirv under Ohaptpr XII (disputes conceru- 

ing^ land or water) Sits Sb3 

Local Government. 

* p c- -C2 


Pfiurpr* to— .If'point Ju*!(ee of tlioIVsee S 22 . 
—.appoint pheo of Impriionncnt. 

K 5il 

— .ippoinl JViJiidrHCT ila^'istiates. 

8. IS ’ .. 

— .Vpp'dnt Fulilic I'fosi'rutor S. 4'''2 
— Apji'iint Pj'i'ciftl Slajiilmte. P 14 
—Ciimtiiutn p’ini*lim'‘nt. 8 402 
— Hirnt rf'pi<~* of drpomtmm tr> bo 

ri c ivrd in t vid"nco. 8.1*1 

—Dirfct ••villi nee to Iw tiVon in Enj 
li*h Hni.'usi'e K. 3'>7 
— Iliri ( t time nnd placo cf nltiup of 
Court s. 3 . 11 , I 

— Diiido l»i«trict* into SulxUn-on! 


.« S 


s y 

•o of Deticl 


' of Siibdi. 


— nitablfth Ccpiirti of Per 
—rniirm rules for 

8. I'l. 

— Ijiw't lleneh of .Mnpislrate* of 2nl 
and 3rd cla** with summary 
power*. 8. 2lll. 

— lnvc*t District Msiri'tratcs with 
powir to try all oreneci not 
I'Uiiishabtc with death. S 30 
—Order trial* heforc f’t'urt of 8e<«i0B 
»fi lin hr jury. R. 2*30 
— Put Miiiri'tmte in cbar;.'t‘ * 
vi.ion S. 13 

. — iivhnu Iti'pi'clor Cctienil nil*' 

e* rtam fiiiietious in the ca«e of 
lucatie* 8 471 

„ -.Cpecify Court of trial of c/renees 
committid liy Ju l^e* and Pnbiic 
&i'r<iiiit*. 8. 137 

„ —SD*pe))d or remit eenti'fice* S’- "Wl 
., —Suspend or remorc a Jii*ticc of the 
IVace h 27 

„ — Suipoiid or remove all Judges of 

Cnnnnnl Court* (other than 
Jud.;cs of lliffh Court*) and 
Mnpstnitcs. 8 2C 
— IVitlidniw nil or any of the ptmers 
ctmfcrred on Miiciatrates. 

S 11 

Local Investigation. 

When may he divin-iiseJ w ith. S.157(l)(l') 

Lottery.' 

Sinctiim neecs*.irj fur pro'ecution for Lecp>°" 
a lottery office S 2'JIA I P b 
S lOii 

Lunatics 

Pioeeduic when accuved is a lunatic 
Ch XXXIV. 

Who may compound on behalf of lunatic* 
S.311 (4) 

Magistrates. 

Additional Distiicl Mu"istrato— appointment 

of. S 10(2) 

Additional powers cnnfcrrable on. S. 37 
Arrest by or in presenie of S. j 
BadliTclihood enso— maj" initiate proceedings 

on any information. S. IIO 1''^ 
Benches of ilagi^trutes — appointment of S 15 
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Magistrates. | 

Bound to investigate claims of third jurties i 

to propertr seized by police i 

S R23 ’ 905(113) | 

Cannot declino jurisdiction. S. 2S 37(S) j 

Confessions— JIagistrate competent to record I 

S. IW 2S0 

Contempt of Court — power of Jlagistmte to 

try cases of contempt. S 4‘'7 83<S 

Detention— Magistrate may autborisc deten- 
tion of accused beyond 24 hoars 
S. 1G7 205 

Dismiss'll of complaint nndcr S. 47G— Magis. 

tmto may dismiss complaint, if , 

order under S. 47G is without | 

junadiction S. 476 b22(IC7) I 

District Magistrates— See under District 

Magistrates. ' 

European British Subject — Duty of Magistrate t 

to enquire whether accused is a 
European British Subject S 454 7JKf(S) [ 
Inquests — Magistrate empowered to hold I 

inquest S. 174 30.3 

Local Inspection — Slagistratc may rely on facts 

noted in S 60G 931(4S) I 

Must not interpose between accused and Ins 


Cn^oundness of mind of accused— Magisfnitc 
1 must enquire into fact of un- 

I soundness S 464 

1(113) I When personally interested cannot try S. G5G 
37(3) I Magistrate ist class. 

Apjical from sentence of. S. 408 
Magistrates Snd and 3rd class. 

830 Appeal from sentence of. S 407 

Submission of proceeding by 5fagi«trales 2iid 
nnd 3rd class to district and 
205 Snbdivisionol Megistrote when 

sufficiently severe sentence 
I cannot be |’a««cd S. 349 

!(IC7) I ^^iDl^iLazico. 

Adultery as ground for refusing S 4‘‘8 84‘ 

I .\lterati«n of allow ance S 4S9 
I .\|iostacy as ground for refusing. S 4‘'8 848 

I Dnorceas S 4<^ 847 

IQ^J I Enforcement of order of muntcjmticc S. 138 
Execution of onler of mnmtciiinec S 4i'0 
.303 ' HusKiRd not liiblo (or wdcs cost on fl|i]>li. 

cation for maintenance. S 4‘*H 
I Order for iiiaintenasco of wife and children 

I S 488 


508(s) i Manager. 


Ordiuary powers— Sco undtr Powers of hen a iiccc"«iry 

Magistrates. 'c, 

1 ctition of compromise— Power of Mngistmte 
to enquire into oatheuticitv of 

petition of compromise S' 345 020(15) Modical witness. 
Poircr of Sfagfatrato to compel restoration of I Deposition of Med: 

p abducted females S 602 074 ' Power to eommon 

lower of Msgiatrate— to hold investigation 
„ into eoKi.iz«blo ..... S 159 279 i 

Ireildcncy Magistrates— appointment of 8. 18 40 In «ummary trial- 

"raions for committal— Magistrates must Meniorniidiiin or c 

., givi for committal S 213 39‘*(19) o\n 

'‘frusml— Magistrate’s power to remand t* • 

accused to custodt 8 444 <>«4 Mcmonmlmii «f 

filth— .Magistrate competent to direct l'"' 

searches to bo m ide 8. 105 100 "'h«n e»idencc not 

•• — Jragi-trato’s power to direct search 
R, , in person s 105 100 Military forco. 

rould girc accuse-l every oppoituniM "f Jii-uhotUva for th< 

- inaliiig defence S 340 .'i5>8(S>) Im of mihtjn for 


AVIieii A nccc'-ary party inn proceeding nndcr 
•N 143 Cr P C (di«puti! con. 
ccmiDg )io-*C'8ion of iminoi. 
Able proi'cT(y) 8 J43 22 


I MomoranduzD. 

In summary trial- S -PiOi.l) 

Mcniorniidiiiii or ccrtihcnte at till fom of th. 

oxnininaiiim <>f accii-id 
8 .30J(2) 

Mcniorimlmn of sub-t.'incc of esiilenti* in 
Summons cA-e- 8 .3V>(1) 
When ctidcncc not latiii l>\ Judee nr Mneu 
tf-iti liim-vlf sJ ,{-, 1 . 

Military forco. 

Jii'fihcatmn for th«* «-< "f .s IL"* 

I M ofmil.tjn force S Il“i 
Minor. 

CiimjHi'itnui of off. nev' on of riinor- 


« , lJuliUU. 

s«b«r,hnatum to Se-fion JinU'c— Magi-lritc 
to what extent siibonlmate tc 
. Sessions Judge* S 17 

>rsn«fcr— On transfer to dilTcrcnt di-trict- 
Magisiratcs cannot continur 
trial S 40 

’’ — 'Isgistmie 111 who'll ta«i' i* Irnns 

forced cannot rctran-fir “ 

, S. r.2<> 

asxcnibh— power I" Msei«lr>lc *’ 

command unlawful »'»rm>4s t*' 

P di*|.cr»c. S 127 

‘ ■‘^sohaldc detention— Macistmtes hald. It. 

dsmagrs for qoUwful drlrnti m 
H 344 . 


Misdirection. 

ivnnfsi !-• r'CAis 
I ffoct < f misdim-tli II on |1 < trial S> 

.kit <) lailurr •«> rtsn>*- ;urT to itrnliu 



Mukhtoar. 

Jfiikiitrar's nVf‘t l<> Rpi'pir U t»i 

porwi'sion of Court, S. l(r\ 
I'lt-aiVr in P ■l(r) iticlnilc'' inuVlitr.«r F. 4(r) 
of lunklitcur tn nnpcar m 
S l(r) 

Nolle Proscciui. 

Where a nolle pTo«cqm »liauld Im oaton'l. 

s xa i 

Non-cognizablo offenco. 

Definition of S. l(ti) 

Infornation to Police in rU'O nf, F l.V» 

When person aecu<e<i of eownniUinj: non- 
ooFTiuahtc ofTencr may !><• 
nrrc»(p<{ F. f.T 

Notice. 

Did livelihood— Kotico in proccrditi** iindtr 

s ]jo F no I 

Forfeiture of liond— Jtotico to elmw ra*i«e 
atramst forfeiture wu«l W 
piteti S Tili F' 

rnribor innairy— Notice to the ficrw»e«l ,f 
application under. S 4-T7 
In pn«.».C(linz« for loenntT to keep t»*e peic 
F JOT 

Notice of iippcal S iXi 
Notice of henripR of appeal hew to ?m«i» 
and to whom. S VSi 

Secunry procccdtnp*— NotJie to Ip-' pirtn t-' 
per*on directed to faniMi 
eecarity, F JIO 

To Pobhe l*rovectitor— -of application for 
transfer under F. 52tl. S. .'»20 
Transfer— tViicre notice to opposite eule 
oecessarT in proceeding under 
S fiSS. ’S WS ■ !»: 

Objection. 

Omission to n«i«e objection at earlier »laci*« 
if fatal F &di 

To jurorn and decision thereof. Sec imdir 

Jury. 

Obstruction. 


Offence. 

Acts coastitulinj ore oCeneo but eonstitntln?. 

when coinbined, n diBcrcnt 
offence, b 1233 

Charge of offence fnllms within two definiticn* 
8 235 


Compounding of offenco S. Wo 
DcCimtion of S. l(o) 

Initiated in foreijm bat completed in lintisK 
territory— .jurjsdiction. S I7& 
Of the s.iino Vind three ni.iy be inclnded in the 
name charge R K-t , 


' Per-'-n convicted of one n^iiicc r jr be 
convicted of anotl r f. '*.^17 • 
I Triable •umtiianU. S i’lV) 

' Wlien offeree jirovrd iv includ'd id il c rff'-nr' 
I rhargtal F 23^ 

I Oflonco ogalDBt Public Ju.itico (includ> 
I log contempts of court.) 

I .appeal* from cunvictipn* in esm.-'-.j^t ca-.e*, 

1 

' Ciriland P.Mmni" Courts— power to cmrr>tc 
inqiiifT into t-^TCei irenli''aM 

(in F ’4 <’ nnd tn c mrit to 
»i«iion», F 47'* 

Cot-ri of Ses'IcMi— Power of Court vf Fc'* oa 
as to »2cb o'fi.rc’s co~iinitte>l 
1 brfere ii'clf S. 477 

I Discli trgi? tf cffph'h r on »Blnii**icn or ai-ol.-gy 
S. 4>vt 

Imprisenment or cot imittal of person rcfj*.ac 

to answer or jwlacr divrainent. 

' A 

.VoJo.tgesotfer tfan Hig^' Court /u fges cr 
Msci»tratcs rrsjr try cffc'-ecs 
; jntntiennl in S. It'*, when 

committed Vefci* thenwclrei. 

’ *'•■*''* . • . 

Procealun* m ca»r» tncntiooed in S 107, 

( „ in Cl rtaift carrs cf cnrlcmpt 8 +*0 

., on fumnitment by C'*il or Revenu" 
Courts under S. 47 b 8 470. 

M where Court ronsidTs that im- 
, nnsonnent or fne exrccQiBS 

( Its ?» is rocesory. 8,4S2 

Rocertf of pfoccedinrs for contempt tf Coort. 

I F 4.51 ‘ 

Registrar or Sub.Rrcistrar— wben d'.’cmrd to 
, tx* Cirit Court witLfn S. 450 or 

I F. 4VS. F. 4« 

Offences committed out of British India. 

Liability of Ilritfsh Subjects for F iF"* 

OfllCDr in cbnrgo of Police Station. 

' .trjTst without warrant hr. S. 53 •• 

. Definition of S 4 (pj 
Datiej of. F 4 (p) 

1 Jlay depute sobonlirintcs to arrest witboo* 
j vrarrant F. 50 

I May onler unlawful ns*etnbly to di'per'C- 


Deliver’ of opinion of ov’e'iors F 30!} „ 

1 Grounds to be recorded distiretlj . b srti} 

I Mode of pocorvling opinion of ns50«!or#. F 309 
j Of a-iacssorv not binding on the Judge. F. SOi'ei'J 
I Of assessors when need not be morded.^^^ 
j s act 

I Ordinances. 

j Infrinjrcnienl of onlitiarces aa offence. S. o ^ 

' Pardon, 

I CuniRiitment of person to whom jiardon has 

I ' been (cmicred S. 330 

Effect cif forfeiture of panlon— -Sec under 
Forfeiture of Pardon. 
Forfcltnre of panlon. S. 330 
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PiBE j 

Pardon. } 

Plea of pardon in bar of tnni of approrer. i 

J'-SSO 

Power to dirrct tender of pardon. S. 33*: oSS | 

Procedore oa forfeiture of pardon $9,337-339 591 I 

Tender of pardon to accimpliee. S. 337 5S7 

Wien not Toid althoash tendered br unantho- 

ra«ed Mairtstrate. S.'329 931(13) 

VTlo can tender pardon. Ss 337-339 590 

Payment. 

Of eipentes to complainant and witnes*'' 

fmt of fine. S 545 966 

To be taken into account in (nbseqnent auit*. 

e.546 971 

To innocent purebaset of money found on tbe 

person of the accn«ed. S. 319 *'93 

Perishable property. 

Tower to sell. S 325 m 

crmission. | 


PtOE 


Hiph Conit to decide in ca'cs of doubt. S I*'.’) 3Jp 
Kidnappinj; nnd .Vbduction S. ISl .316 

ila«n«ttatp'* proecilnre on arrest S- ISO tfJO 

Offence a?a>n«t Railw.ay, Telepmph, Post Ofilce 

and .trms .\et. S 1S4 319 

Offence committed beyond jurisdiction— power 
to i«sne warrant or Sammons 
for S. ISC 3l»0 

Offence committed on a journey. S. IS.3 318 

Offences committed out of British India 

habilite of British Subjects for 
S. ISS , 321 

Ordinsiy place of enquiry. S 177 307 

Political Ajrcnt to certify. S ISS 321 

Proceedings In wronp place effect of S 531 9,31 

Stealini; S ISl 316 

Warrant Issued by Subordinate Sfaeistmte — 

procedure S 1S7 321 

Where act ts offence in relation to mher 

offence S. ISO 313 

Where offence is a continumir one or consists 

of seccral act* S 1S2 nir 


ilakhtcar’a ri^ht to appc.ar snhj'eet to pcrmis- 
Sion of Court. S •l(r) 

^conduct prosecutions S 493 

permission to withdraw is necessary 

8 . 246 4: 

JMonal attendance of accused. 

Jf»P»trale may dispense with. S 203 
“ertacashin lady of respectable family— when 
accused is such, her attendance 
p may be etensad S. ^3 I 

Tester to dispense with personal attendance ii\ 
Soonrity proceedings S 110 

8 T«on arrested. 

to bo detained more than 24 boars. S 01 
**“« taken before Magistrate or officer in 
~ . charge of Police Station. S 00 

warrant— to be brought to Court 
^ without delay S 81 

«»ons in authority. 

S 10.1 

frsonal interest. 

,^”“’0? end cases S. .'iSG 

Sndies at disqualification to try S r.5t» 

Stty oases. 

^"®*ppeil lies in petty cases. S I1.3 

^28 of enquiry or trial. 

triable in district where net is done 
or where consequence ensues 

Breteh of'rruit and Cnminnl Mu 
Tn, oppropTistiow $ 1^1 

—crent Sessions Dirisions— power lo enter 

trial in different ‘*es«i. ms I>mi 

sions S 17*: 

*-®'^pean British Subject— i>Nee of enqoir.T or 

r«. i trial ef. .33(1 

IwiBC a thug, belonging to gang of 

dieoits, escape frowi cus(isl» 

S. ISl 


[Where offence is eommitted partl.r in one local 
area and parflr in another 
S 1S2 317 

Where scene of ofienee i» uncertain S 31* 

I Place of imprisonment. 

Power to appoint 5 541 cvj" 

I Plea. 

In warmiit cases. S 255 |ao 

Uefusal to ptend S 272 618 

Session* cases— obliptorr to recenl plea 

.*t 271 512 

Ploa of gmlty. 

lu sommarr cases P 2tl3(g) ROl CO.’(49.\) 

When Isir to appeal. S 412 TOO 

When should not be teetpted 9 271 SlSfi) 

Picador. 

tdmission* hr— whether binding on •erased. 

9 .3«0 ^’(IC) 

Definition of $ 4(r) 14 

Unties ef 9 4(r) 15(5) 

I'raclising idradeT not to »it as 'lagi'inlo tn 

certain Courts *: 157 IK| 

Priwoedincs against jdradrr shealJ net tm 
taken in the mi 1*1 of the ra>e 
S 4{r) ISrO 

Itight 10 refuse brief be P 4{r) 15(') 

When pneatelr Intruetisl si mild Iw on.'er 
diervtien it pu'lie lV».-eolt'r 
<n -vrs.i.ms Cases 8 4 0 vr,| 

Police. 


To enquire and rrp-rt on suiri le rt 
To I'resrnt fav”''*! 'e i "reres S 

I To rep-wt appre* eniien b fj 

Pollco omoor. 

j jirrest wiltojt warrset l r H ft 

j IVpatali'o fT ai'^edrat* jv *.’• 



( ) 


Vtr.t. 

Police Officer. 

Di'clmrj'p of person arrcsteil liy, S. W ... 71 

I1ut\ to make* d tmtUfiil record S. 131 . 203(7) 

Kiititlod to inTCHttK-rto into ro.rnirntile offence*. 

S. lf.7 . if72(l) 

Ktamination of "itnps'OH liy. S. IGl 271 

InducemcnTs to conff»«— rolici- ofliccr not to 

ofTcr. S lft.1 270 

Inspection of prisoners in j'nii tiy police officer. 


R : 

rnrcstiffntion into cojrninililc cn«es Ijj. S. I.Vl 
Not bound to rodiice stntcnients durintr inxesli- 
(ration towritintr B. 1*11 
Power of Sii]irrior Ollicers of Police S. fiM 
Power to brcii. open door* iitid windows for 
tlie ]iiirposcs of libentioii 


27.-.C0 

1*71 


Powei 


s . 


R .VI 


0 offcnsire wrapo; 

Power to «miimon perron* S 17.3 
ProMntion of injury to public propertt b\ 

s. ir>2 

lU'poii of S 1711 

Ikoport of imcititrntion by suboHinnte jxilie** 
ofTicers S lOS 
BearcU b* police officer R IGj 
flcnrcli.wnrrnnt— othccr*in-ebnri:e of one pelice 
station may lecjuire tlmt cf 
motber to issue senreh warrnnt 
8. IGfl 

Superior ofliccn of pohco— tbcir power*. 
S. 531 

Warrants should bo ordinarilv directed to 

8. 77(0 

What the term include* S. IM 

Police— proceedings before. 

Accused to bo released on bond when evidence 
insudicient R 103 

Case to be sent up befcrc Jlnpistmte when 
evidence sulficient. B 170 
Procedure by police npon semno of properly 
taken under S Cl or stolen 
property. S Cd3 .. 

Where coi^izable offence is suspected S. 157 
"Where local investigation bi police imy l>e 
dispensed irith. S. 157 
^Vhere police officer in charge sees no 
sufficient ground for {nvestiga- 
tion. S 157 

Police station. 

Definition of S 4 (b) 

Political Agent. 

Copy of depositions and exhibits before 
Political Agent to be veccived 
in evidence. S. 189 

To certify fitness of enquiry into chnrge. 
S. I8S 

Possession and Dispossession. 

Constrnctive possession S 145 
Enquiry as to possession of immovable pro- 
perty S 145 
Joint *}o**ession B 145 

Servawt-tenant and mortgagee— pcr»se**jon of. 
S. 145 


Post and Telegraph authorities. 


B 573(1) 


power to re«]it!r 


etc. 


delirrry of lettei 
S. ‘1*. 


, telegram" 


Fostponomont, 

See under Adjournment. 

Powers. 

Of Advfic.ite.fletu rnl not subject to control by 
Court, s. ;m 

To attach "uhject of ditpute. R 4'5 
To cli"}>eo*u with luTional nttcmlmce. R 20-1 
.... R JJC 
To einniir.e witnes»c« S. 255 
To»«"ne pieeUmatioii nml attachment. S 57 
„ srarvli. warrant. S. fO 

„ fcarch warrant for person wrongfall.r 

confined. S. 100 

♦nwirnow* to pnwlnce docament er 
other thing. S. PJ ' 

To reject snretic". R. 12.’ 

To release jienton* impnioned for fading I'* 
giro seenritv. 8 121 

Tori«erre quc«l5cin« aris’ng In the tlngin'l 
Jiiri*i1iclion of the High Court. 

.R ■a4 

To tale security for keeping the peace nr good 
behaviour. ChiplerVIlI 
Power of courts. 

.\ddittonal power of Courts R. 37 
Cognirnnee of offence onder Kws other than 
Penal CckIc. S. 23 
Onlhinry powers of Courts B. 3f5 
To adjourn proecedings—inbcrcnt power e* 
Court* .R. .l-hl 

To order previously eonvicted offender to notify 
residenee after nlensc. R. 355 
To pyy espeti«c* and compensation ont o* 
fine. B, 545 

To release eti probation of good cnadurt 
S 502 

To sentence to imprisonment in default o' 
line R 33 

T« amninon material "witnesses or examine 
person* present. S. 540 
Powers of police officers. 

Of superior police offieers S S.^l 
To break open doors and windows for purpose* 
of liberation. S. 43 
To rnramon persons S. 175 

Pregnant women. 

Postponement of capital sentence on. S. 3^2 

Preliminary enquiry. 

Charge to be forwarded to High Court or Court 
of Session. S. 218 

Discharge of accused in S 209 " .( 

ETammation cf accused in. Ss. 208.213 • 

Necessity of — previous to committal by civil of 
Hevenne Court, 8. 478 
Order of commitment in S 213 
I Procedure in enquiry preliminary to commit 
I Blent. S 207 ■ . 


filJ(I) 


427(5 

5^ 



( as ) 


I*W. 
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Praluniuary enquiry. 

Talvinx of c\;.lc5ice in. S. 20J> 

rn.ler'5 4T0 (compLiint l.y Ciril or l{e\ 

Comt )c offence against luibhc 
• , justice) S 47G SI3(40) 

O ben cliar?(.‘ is to bo framea in. S. 210 39C 

Witne»«es ii. ]irclimiinrv enquiries. 

208 213 403 

Presidency Magistrates. 

'rpeni fiom soiiteiae of. m eoa 

Apjiomtnent of. S IS 30 

Constitution of courts of Ss 1S.21 30 

Fnro|.Mu.I{ritisli eubjeots— -trial br. R. 413 791 

IfcalliiiJits of jiinscbctinn of S 20 30 

Aot a Ilistriot Magisti-atc. S. lo 
l''nortnoi.lorr>risuncrin jaiUo be brought 


Procedure in summons cases. 

Acfimttal anil comiction in. S 24."> 

Applicable to proceedings for seenrity lo J>eoi> 
the peace. 8.117(2) 

Conviction on admission of trntli of accusation 
S 213 

Kinding not limited to complaint or siimnions 

S. 2 J 0 

Xon-Appeamnee of complainant.— effect of 
S.217 

Power to stop proceedings at ani stage S 2 1‘* 
Procednro when accusation is domeil"^ .R. 2{1 
Sabstanco of accusation to bo stated R. 242 
Procedure in warrant cases. 


n , Courts. .. 

■'’iirnuelu Piosidency Magi«liato to Iligli 
Conit R 432 ” 

ProTonttvo action of the Poliec-Chaptei 
Mil ‘ 

Previous acquittal. 

Hoirtobepruied .s nil 
Wion bir to non tiiol R 1U3 

Provious conviction, 
y bar to siibsoqiient trial S 40.1 

■lovriirmcd S 511 

wd not bo set out in clnrgo in pruccediDgs 
. miilei 8 .50.7 

0 ili'tintt offeiKO witlnn tlio nieanuig of 
iv , S 35 8 35 

case of preriotis 
ULr, I con\iction .S .110 

‘ucMiToneo of proMoiis coiMiction may be 

m,,,. , ^ 3*1 

Trf 1 2-* 

■*>'’[ person proviousb convicted of offenco 
.iguinst Coinage, Stamp Law or 
p, property S 34S 

convicted person, 
for notifying addre«« of R 5n5 
Pnating press. 


20 ( 1 ) 

957 ' 

0.71 I Charge to lie framed wlienj></«m fm 
out R. 251 

7.W I Defence. S. 250 

Disebargeof Qccnscil. S. 253 
“Oil Kvidenco for the prosecution R 252 
1 I’le.a of accused S 277 

Prooees for compelling production of c 


SS2., 
C81 I 


‘'olcra 


to di«]ii> 


^Fato person 

pers,.,, nt 


‘‘ arn-st li\ 

O' ], 


717 


of certain offences 


s Hi 


t Msgistrati- 
rc.asonablr dc 
R 42 


170 

171 


to person to pursue jdJ rctsbo 
fiigitMo offender. ^ OC 
►oue ofTpn<ivo weapons. S. 53 
‘ plare ontcn>d bv t'crsons sought to 

R 47 


.. . ideneo 

nt tlio instance* of the accused 
8 237 pc 

Procedure in warrant cases S, 271 IS, 

llight to recall prosecution nitnesses R 27fl |q; 

Procedure in recording confessions. 

R. lGl 2 V 1 

990(3) I Procoduro on arrest. 

Ily pnrato persons 8.59 liS 

48(38) I Disebargo on bail or rceogni/anco of ]tcrsriii 

apprrlirnded R. C.3 -j 

I Of person against wliom wamnt m ms 

S. 8.7 M 

\ Person arrested not to be det.amed 21 hours 

s. Cl :n 

I Pi rson arrested to l>e baben before ilagiitrato 
or oQlccr in charge nf police 
station S. CO l.'i 

Police to report apprcheasioa S. C2 7 ] 

j Proced'irc of Magistrate before whom the 
person arre«teil ii Irmieht 

R. 60 S.1 

tVlien police officer deputes sabnnliaitc l>i 

arrest without warrant. P .Vi »,7 

Procedure when Uogistnito not com* 

I potent to try. 

Pro Cases which cannot bo disposed 
I by trying Magistrate. 

Proceeding. 

Mtttcment— |•rocecdln.• under K 145 il r f* 
abate >>t dnili > t jon*. 

P. 1*5(7)’ 21-, 

IS strict Manstrate rar.noi d red i^bord u:* 
Magistrate tn loitute prere«.I 
mgs Bbder 8. 145 .*t. I*'. “7('i") 

Judicial |>mre«iLe>r~*l-at If. H. 47C am 

Powertoadjoani cir]«-M!pi«e P. S*t Ct| 

I Power to rcnie procred'sr a'ld i wLar.-v. 

I P. r.4 <‘^(17) 


1 
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Proceeding. 

SancUnn — procepiUnsrn not tf* rcf»«ton 

S W, 71 

Sessions Court compctfnt t^try ofl<*no<^ tom- 
mittpil before it«elf only in 
conme of procoeibn^. 


R. -tT": 


SL-jj of S 43^ 

Wien liable nnd not liable to rerision S 43" 

„ „ to bererisoil by Hipb Court B tt'* 

I. „ .. transferretl. S 52<i 

Process. 

For conpellin;! proiluclion of eriilenee nt the 
in^tanee of tbe aeeu«eil S 2**T 
For proJoelion of fortber rridcnce in preltmi. 
nary enquiry S 20S 

For nritnc««e« in snmmona n«e* R 2tl(i) 
r8<!uc of R SCI 

Postponement of issue of. R 202 

Shall not be issued onle«8 fees pnM B. 20l(3) 

Proclamation and attachment. 

Attachment of property of person obseon'lintr. 


*i2c<n) 

7« 


a'rt 

3»-o 

cn 


Prochmation re person ab'coniline S S7 
Restoration of attnebed property R M hO 

property. 

Attachment of absconding aeensed’s pmperte. 

8 RS R*. 

Disposal of property— See nnder disposal 
of property. 

Joint family property — attachment of. 8 RR R7(I2) 

Prosecution. 

Boond to proilocc all nrnilabte eri Jence. 8 20S 
Duty to come prepared to proro the ca«c 
S. 2 >2 

For certain classes of conspiracy S. IP0.\ 


Public Nuisance. 

C«ndit!nnsl order for remoral nf cuimnee. 


1 U1 


'I'l 


I’cr»<*n to irhom onlrr I* •'Mre*»ef} to el'cy or 
show f-inse, or clsim jury 
R PJl 

Prnreiliire on fiilure t<» appoint jary CT 
omission of jury to rttom a 
Si nlict. R 111 

IVocediire on onfer l>einz m 


absolate. 


.R lt/> 


who 






4S«(I> 

.*101 

2(Wl^) 


•97' 


S. 49 • 

Stay of prosecution by Adrocate-Oeneml 
6. 333 

Withdrawal of prosecution by Public Prose- 
cutor. S 491 


5AC{l) 

r.vi 


Protection against prosecution. 

For acts done nnder Ch. IX (disperavn" unlaw- 
ful assemblies). R. 132 

Public. 


Pmeednrr 

aitiln-ssrd appears 
eaorc. B 137 

I’/cceilnre wl en the defendant cHims j5ry. 
S. 13S 

Rertiee of Botifimtion iipler. R. 131 

Public place. 

Meaninppf. Ps. 133 112 
Public Processions. B ui 
Public property. 

PrcTCntion of injury to. S l.'i2 

Public Prosecutor. 

•Appointment of S. 4*i2 
Definition of. S 4^f) 

Notice to rubllc Prosecnlnr of application for 
transfer ooder R fiSC 

Permission to conduct prosecution S 493 .. 
IVraonal inlerwt— Public Prosecutor laouia 
not hare pcraocal ioteto*t la 
the prosecution. S. 4(f) 
Pleudcrs prlrately instructed to he nuder 
Putlie rroseentor*' 


. 1?C{130 


15(3 


direction. 


8 193 


3^ 


Duties of See under Private person. 
Orders affecting the public. S. 144 


Public Justice. 


Public landmark. 

Prerention of .injury to. 8, 152 ... 


Trial before Court of Re«sion to be ccndnrted 
by S 270 • „ I ; 

Withdrawal from prosecution by — effect of 
witbdmwa! S. 49-1 

Public Servant. 

Prosecution of. S. 197 

Punishment. 

3Iaiimum term of S. 3.> 

Purdanashin lady. 

Commission to complainant. Ss 503-50S 
Omrht not to bo compelled to oppear in pubbe 

S* ®'‘'* ' 


.e:t (!‘1 


S» 503-509 

Quashing. 

Of commitment by High Court. 

Questions of fact. 

Reyision of. 8. 439 

Pailway Servant. 

Issue of summons to. S. 72 

Boeall. 

Of witnesses after charge — See 




776{>23) 
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PtCE. 

Receiver. 

Appointment of— in disputes concerning 
immovnbte property, pending 
final order. S 145(1) 230(172) 

Appointment of— «ftcr attachment of disputed 

property. S. 140 256 

Attacbment of property of proclaimctl offender 
by appointment of rccoiTOr. 

S. S8(3) 66 

Beco^izance. 

Deposit instead of rccognizanco S. 513 683 

Of sccused persons to be forwarded to Court. 

S. 70 79 

Power to direct levy of amount duo on recog- 
nizance S 516 692 

Power to reduce amount of S 516 6S8 

Kecogmzanco instead of bail S 490 667 

To bo forwarded to Court along with return of 

warrant. S. 70 79 

Eecord. 

Of cases in summary trials — Sec under Sum* 

^ mary Trial. 


o. oo. J42 (0) 

Of evidence m contempt cases. S. 481 832 

Of evldeBco in High Court S. 305 648 

Of evidence in cases other than summons 
cases outside PrcsKlcncy.towns 
S 3S0 637 

Of evidence m Summons cases S 355 630 

Of evidence when offender is unknown 

8 512 8S3 

Of examination of accused. S 304 643 

01 opinion of assessors — mode of recording 

such opinion 8 300 575(18) 

opinion of assessors need not be recorded 

8 309 575(20) 

^•ieronco. 

livelihood ease — llcfcrcnto to Sessions 
Court in cases requiring greater 
punishment S 123 17*1 

“J Presidency Magistrate to High Court 

8 432 735 

trial — lleforcnco by Sessions Judge to 
High Court when be disagrees 
with jury S 307 * 

”1 case by first class Magistrate to Subordi- 
nate Magistrate S 192 (2) .tW 

ca«o by Subordinate Magistrate S 3*‘t 
I ower to reserve questions arising m original 
jurisdiction in High Court 
S 431 

■wferein.,. on the ground of inadequacy of _ 
p sentence S 43S •*’* M 

‘'vport to High Court liv Hislnct Magistnle 
„ or Sessions Judge H S-ts .61 

*^ntr rroeeedingv— Iteference iinneees«arr 

if iecuritr IS fumiihrd 8 12* IT6(lt) 


Bofusal to givo namo and residonco. 

Arrest of suspect on such refusal. S. 5? 
Begistrar. 


. 337 (0) 
817(8GA) 
337 (9) 


833 

Romand. 

Diatiaction between detention and romand. 

S 167 296 (C) • 

For retrial by High Conrt on appeal S 423 721 

Maximum pencil of remand. S 167 296(3) 

Power to remand S. 3tt 011 

Reasonable cause for remand. 8. 34-1 . 01 1 

Remand to custody. 8.341 014 

RomissioD ot soDtenco 

Power of Local Government to remit sentence. 


Bcfc 


ormatorles. 

^fiorment of youthful rffendrn in 8 3‘ri 


cso 

Report. 

By police lo cases of suicide 8. 174 303 

Of chemical examination is rcccirablo m 

rridcBce, 8 6J0 g'f'J 

Of police ofliccr. 8. 173 301 

Of police olliccr not competent to investigate, 

8.4(h) 0(11) 

To High Court for rerersing or altering sent- 

CDCC S. 43S 7C3 

RostltutiOD. 

Decree for restitution of conjugal rights vacates 
previous order of niaintennnco 
6 458 8*3(277) 

Bostroint. 

Comjdainanl nut to ho subjected to R 17l g-fl 

Unnecessary restraint prohibited 8 50 dO 

Bostoration. 

Iff nbiluctdl females 8 r>.’>2 jr;! 

or nttacheil property (uf absconding offender ) 

8 69 h'l 

or inimorshh property 8 522 a'tj 

or jK>«ses«ion or immoiihlo proj^rtr — .‘t,-*. 

under FoaBCssloQ and Dis- 
possession. 

Botrial. 

of nmiscl after diwharg. hr High C.>urt 
8 30s 

Vinter f<w relriat in appeal*, s 721(2) 

Ordir r«r rrtnal in rtru.rm proi-e«-,!.Bga Lt 

High C"ort t" *7'> ’ 7*0(f^(J 

When • rrinat sIi.'bIJ nm be orderrtl K 421 422{IZlll) 

Rerenuo Court. 

Orders ef ReteBue C art la irxii-re-l rrs Sed-f 

b ll5Cr V C. b U5 r.2(54I) 

p.-aer to sen 1 fi-r eBqviry rr trial <f 

arsiBit pBl’.e jt»t.-e. 8. 
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Roviow. 

Courts jiot ciilitlcil to rc\!c\\ tlirir o 
mcnti. R. 2G9 

ROX’ision— Si-o OliaiitcrXXMl 

Coiiciirrctil lindiiiR of I.owcr Court im liar I., 
rovtiioii R. W!) 

r.mei of Il.st. Court to rcri.p. F.4l!l 

Right of reply. 

rc^U in rcssiona ttja\*. S. 
loapi'caJ* H. tJl 

Right to begin. * 

III proccolin^'a <jii rifcrciux* lij* l“rcsKlcjiij 
Mn‘.;ialmtc#. F. ^12 

U lun iiiic'-t lulls nrising in nriginal jur5«iltitioi 
art' rrterrcii R Wl 

Rival hats. 

Oisiuitis relAtiiij; to S 111 

Samo transaction. 


7on(D) I 


i’u,> 

IVcs'iutioK for tin Jill of «oTilT-iit, il' fjn.j 
tion jirul ofTcM** a:^iiiist unrri- 
nKo. R ms 

fur cTt-ilii il.HMs of cnmiml 
lOliijiiracf. .S. I'Hi.t • 

U.» fur ciTliiii ofTrnecs nuainit I i.liliL 

jiislitu, .R 3l'> 

tin fur offenns ii'j-iiii-i i! >t.i''' 

R. m<i • 

IM fif Juiljis auil j'liiili' •'•rrant*. 

.S. 1D7 ; 

Iii> of tiimor it aili !nM- . r* ll'"’ 

Krfiisil of ruiction wlii ii Imt »<> r<’t:iiiti' c'’ 

*5. m*, 2-,s; 

Rot lion n** Cr. I*. 0. (i:L'»i«t<>'il ilr s i ut Si’pl'’ 


Mc.111 


ikI I 


1 I'-iM 


Sanction. 

Vlililimiii 

tpiihntici 


733(1) . 

ti» onji fs 1 f I i» 
S. Ti3 

7:»;(0 1 

hujHnor nt'irt bound tu •! 

griTitiiig « r rci 
R. 19.3 

IVJ 1 

When court is/nn./i. i_'ii . 

be grintcd 


When granted In n minor i* ill' 

»3S 1 

Wlien notice is i.cio»* iry, R. ! 

Whew pTfliininary cn'^^^^^^ t 
granting I'liuli 
Whether High Cenrt enn int' 


nlioir order, i 

Search. 

J10(3I) 1 

Ity |>ohcc tilhcii. ^ i<i3 


.TiPC 


3.'1( 


'ivr. Uforo 

s j-i* .-"C- 


II roisioii to t»c lic.ml. 

s no 

fur snictiiin (.iiiTiul lio di<i»is<o<l 
furilcfaiiU S tU-*» 

Npiiliuituui forfcnnetioii -nli tt it s)iou>>t vuiiUin 

R in> .iiotm) I 

Uimlents of tlio unler L'muticiv lauttiim I 

s.ms 317(130)1 

L>iiiMi.tioii uii time espircil taiistioii may l<c 

ciifcd S m 371(3001 ‘ 

loriii of tiic onlcrfe'rantni^ «aiictio'i. f>. iU3 3(7(137) 
f’risli cMileucc— power to Ukc frtili oridcucr . 

to ilctcriiiiiio wlicllicr s.am,tivti ' 

■ hould fiQ ^rJiitcil ii lUo .130(31) ' 

I riLbli tjmtioii power to Kniiit frc«li ram-tion | 

S. mo 3oI(301) 

litn of irniitic of may prosecute 

s IP'i 331 < 311 > » 

338 (S-DA) » 

lii'lilutioii of coiiip1.«iiit iiu bar Co uppheatioii 

for revocation of ranctloii. I 

h lilj 3:»(Jlb)| 

luiiit Uidcr Uo'aitist sciirrvl persons liow to Ik5 | 

framol S, l«J*j 3is(l37) 

1 k;Uiis I’ltciit appeal aiiainst order uf single 

Judge S. m3 30Ip71)l 

Luiutation riius from dilcoii wliitli saiKlioii 

1* given. S iy3 332(212) 

M.iy be gncnaguinit witness. S. I'Jo 3l9(im 

Nature of s iiiclion necessary. S. 193 334 

N'o appeal again«t order of single Judge bitt- 
ing singly R.m3 350(383)3 1 

337 (296) i I 

Pcr^uii’i other than p.arties to the proceeding 
— sanction cm be granted to 
S 193 348(138) 

power of Local Government to sanction iwosc- l 

cutioii of Judges and pnblic tomlVrtiiTo *careli ‘ S lOi 

servants R 197 363 | „ ii iiiciin„ tare 

or ciiiiciflg awav . Security. 

mirn S IW . 373 1 Impri'Oninunt in defatilt nf scciiriti . S 12“^ 


Cart IS not a pLicc for star !>. R. im 
Jjawage* for illegal s'oinh. .R. Jtl3 - I 

(or i>cr«oiis wroDgfulli conflTird. b. l''3 
Moile of searching women. 8 .3J 
«»».c«i>nnl of plac seinheil mai 'illenil llic 
eearcli .S 10.'>(l) 

Clf nrrcsU.f I'crsoii*. H .31 
Ilf pine I ntered iiy [arMin *uught to I"’ 
.irnvU.I R. i: 

Powci of liagistmu i'> aullm.i'i. ••i.Jich I'l j 

hii pascmc. B. 163 ^ j, 

To U. nudi. in preseme Ilf witiit ‘'1" ^ I''"’ 

Search-list. — Sm nn ter List. 

ScRvch-Nvatiani.. 

llircxtcon etc ofse-inh w.imnit<. >.101 
I or persons wrongfully coiilind. .R 166 
IsMicil bv uiiauthonsi’d Magielnile when i" t 
.inah.l S3L“.(») 

Tower to rtbliict search n.irntit. R 9i 
Ferrell «"f liou<io siispci ltd to tont.aiii 'tuh>‘ 

propcrlv , forged doeiiincnt tlr , 

S. P't i 

Ulicti liny be I'sned S 'J>'! 

When nflitcr in-chirgc of one 1’oln.o bUtie'i 
iinj rcipiirc th it of auollier lo 
issue .ircli warrant. IC<> 

Searcb-Witnosscs. 

\t wLat stage witiits'CS in ly he .qj (1 

S 103 lodf 

McaBing of “rcs]iectah!e '. S lOd ‘ 

l*maltv for rcfu'iiiig to assist a polue otlicer 

* R 101 



( ) 


Security for kcepiug tho peace and good 
behaviour. 

Amount and term of socuritv to 1 1, tixi'il 

S. IIS ■ H.S 

Appellate Court tan demand aocnntj cieii 
after cxjnrv of sentence 
S 100 ' H)'){CO) 

Bond once .iceepted cannot Lo tmtclhd 

S 109 >33(30) 

Corapctcncv of appcllato Court f.> rt(|uirc 

security. R. 100 1 10(113) 

Copy of order under S. 112 to a(GO)n)xtn\ 

sutimion'' or t^arr,lnt R 115 ICi> 

IWsntioQ of person auiinst ^\li(jin sccnritx 
jirocecdui"s arc conlonipiated 
I’y jragistrate not empow ero«l 
R. 107 (3) 1 12 


-ttuluj— ulMiijJ ul uubu ettUJlly “U 

distliarjo of anretj S. 12'> l"i> 

HsLitual offender — Scennty for gCKnl bclrnttour 

from liabitunl ofTcndor. S 110 13f> 

UslduaJ piotcctor and L irbotirer of tliicvea— 

Security from. R 110 119(155) 

In cage? otLcr than ease of coiiTiction S 107 H2 
ini’iiry into tlio truth of infoimation on 
wjileh seciirit) is cdled for 

R. 117 lO* 

‘111 coiuittion—Sotiirity foi ketping tho ptact 

may bo duinnnuod m eorlatn 
cases. S 100 lO-t 

•Jruor bj imauthoriscd Sfagistutu m void 

S. 530 (c) and (d) 912 

Inton dissimfaatiiig aeditions luaiter— 

Security foi good bchanoiu 
from. a. lOS 120 

loKcr release prigoncr# iiiipri-oncil f«i 
,, failing tu gire attiirit). S. 121 1“7 

tiWicding ulion to bo laid before High Comt 

and Court of Session. 8. 123 17-1 

iJwcdure m rcsjicct ofn jiei-son present m 
,, couit. R. 113 lot 

•v’lnaacl on otciuitlal Illegal— jmrson ordered 

to jjiic security iioder H IP*', 
tanuot bo remanded on no|Uitt 
id. S. 101. 101(5) 

B M0(SI) 

^«i'rity 1.1 k, i, Id nni)„, larger tl, »i. llic an.om.t 
, vailed for in lilt iiotito S I07 I2i.(l9l) 

slants and suspetlcd personv— «ceiirjtj bn 

goovl behaviour frn’M S I'f^* • 

'iluc-js Q.,n bound down to fuini'Ii mi i.rd' 

- for kotping pc H '• ** I07 121(102) 

^alor constable. 

>■> Mudrai H cniccr iii.cl.aiv. ■ f I’oii. . ►! u • > 

. _ .111) 


■'Pi'e i1 R 35 v" l*"‘ ' 

J.- -’cuTeat 8 , ntence. 25 

)p>'«'>cntnottnt(ne<- R .15 V-dn.) 

^»«bJat,oT.,fsentcaet^. R 1-. ■Hit'-) 

111 default of M-v.rlv i 


I 111 biiiiiiiions La&ca S. 213 4C9 

■'rjorisfiate bound to pass sentence on tuiiric- 

tion. Ss. 243 .ind 23S 470(9)) 

I 49S(U) ) 

I M ivimniti sentence in case of tonvicliuii fo'r 

scvcml offences .R 33 43 

Of death, S.3GS C51 

Of ImprisonmeBt in default of tine cannot be 
O made toriiii couciirrcntlj'. S. 35 50(97) 

<lf solitary confinement in kiso tried siimm.a. 

I «1\ . S. 32 40(9) 

Of (raDS|iortatiun. S. SfiS G5I 

f>n ofljL’ndcr flfre.idy undergoing sentence. 

S 3'>7 077 

I’liwcr of Court to remit sentence S. 3'1> 075 

rroiiounciugscDtcncc beforojudgment. S..1C'i 0-l'l(15) 
Kefercoee on the ground of nudeiiit icy of tlio 

sentence. S 438 704(2) 

R< ntcucc Ml eases of conviction of sevcr.al of 

fences at one trnl. S 35 43 

I Sentoacca which maybe passed. 

Ily Assistant ScEvions Judge. S 31(3) 3ii 

Uy Coorti of jragi«tnite<i R 02 40 

Uy High Courts S 31(1} S'l 

Uy Rcssioiis Judge or Additional Rc''ions Judge 

S 31(2) 3-1 

I Dy Special MagistHites S 31 W 

Service of Process. 

of onlcr iiiidvr R. 13 5 b IJl ISi 

Of pi IX codings for stviiritv fur kn ping jieaci’ 

and fiT gtiovi beliiMOiir S 111 10-5 

115 ICO 

«»f protcidiiigs under b 115 R 145 227 

Riiiiitiioiis— See tinder SUmmOQS. 

Sessions Bivisionsocd Districts, s 7 is 

I Sessions Judge. 

Vppo.iitiiieiit of R ■' I'l 

C»nnot direct Magisirito u, l iki. aimii nmkr 

R 115 b 145 22:('-'i) 

C»« refer i<rwt.djiig» of iiistpct Jlagntmc 
io lli.'Ii 0,tin 'imfvr R Hr 


I Sessions Judge. 

iiHerof Civil Court umler R 47 r lunuot U. 

rcvuc'l I" Ri JiiJ -• 

•' 471 * h 2 H(lI) 

IVi.v isi.ii* of R. 230 vlo iv'.l appJ^ U* “.ii.jjnt 

JiiJgt R 2V) »SJ(12) 

Ki fiM if Ilf appiivali'T) lligli Court w I ■ ri ii» 

t..rt..Mli.a. -v l7-> 730(20) 

Sessions TnaL '•m ui<Jvr Trials before Illgh 
Court or Court of Session. 

Sittings. 

of .s CJ . .'V.. 

Tin.. . f 1 1’ lie. » 

Small Cause Court. 

M t*-;lrix-.tr i - i*«. X':5 

|•»e•l 1 i I V Rrva 1 C ”'t R • i' t . 

U.r> D-.-l R J'‘5 

- i.r-’r.-. I.f.M .J, W - ti- -Vf.T-l 
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SpecialTklapistrntc'*. 

Af pninttHrm <’f. S 1 I 
CiTiTini trf njif’Tmrr fn f.irfriturc ff pirtl ti 
S 

■Mnniti;? r! ^ H 

Onlrr of diff liT Pf'ivnl i 


a-l ( .> I 

lir >!'?««- 


Spodal Ilule«» of Erldcnco— CUivr 
\U 


SplittlnR up. 

Pplitlir? 1 




.*-Tl 


Statemont, 

Cl'nfr'«l^n^1 »l itrTTiPjil at c’o»p «•* tr «1 - • 

I c 1 Rmp .t t tn ^ plr^ *>f pi.i'tT 

s S7J ■ 

In til fnm of 1(111 'tiPn nnil #n«*»pr — PtMo 
nonl* of arcu«p'l to •-* 

rroor>lp>5 S r»>t <■•>?(■*') 

c'lijort of fwofilmr ttupmoni of «ron«.'«l in 

)in I’wn Knpuatro S .'’'*•1 <^'*(^1) 

Piiwtr lo Wiiiil »UtPniPn» S. ItM 2*»' 

To p<ilipr» ~ Tiot to t'o n.Toit or r-friittr.l m 

tTi-Unro S lf2 ^5 

I'fp of »ratemrnt mi to l-ofopc conn ttinj 

Maci'trato S C^s *.1S 

I'mlor P Ifil (I’pfopT Polior) wloifrr 

prinlop-.f .« jai 1T.*.(*.) 

Stay. 

Of rioculion of — S<-o uniJvr ExCCUttOO 

of Sentences. 

Ilf onliT With ri'Ciril to cii*pwil .-f pro;-Tti 

S fiM v.u 

t>f pnvooiliTif* with n Tipw t.» oomirit 

S atT lOi*. (•:> 

On nticntu.n of chit::"— j rwomlinr* mi) l-o 
pfsiiil if prrnoo* unrticn 

iii'co'o.ipj ^ 427 

Viiwrrof Ailuvltr (iriiriw! t.» a'.iy pr»>«icii 

tion s ani r.v*', | 


Submission of ca.ses. 

^ Ur infrrii r to ajjx-ror Jfarntralr wt'-n I* 
ffir~-pf rannof trr Pn* c» J. 

cases which 'cantsol t 
disposed of by tryit 
Magistrate. 

Submission of sentences. 

Ci'-( rnition «f nrw #'-nSrnrr t-'^ lx- t ;t:i 

Piwfrif llir'i C-^JU to <i‘r‘T; ' 

srpt.! co'iiiction ? 37'i 
Pi.* f p to ilm ft further nvjuTf ti l-o tnadf i 
».I !.ti i“»l rn lorco to bo tal* 
in conSr-atioi p-ix'rfd rr 
p 37i 

Proi*'i!irt ir ci^'s cf i! ffrrrnre of rpicic 

s 37s 

Pfm-cil-'f in ca»o« iiitt-iltoNl ti lIi.'S Cos 
f.-rr.-.-Mr.ito-', P.37’» 
>*<'~lpppo » f iloath to bp I -i *"11 to*! to C«rt 
Sr....r. P .17* 
Subordination of Courts. 

.\»» ‘tirt Jnl.'p to Jal.” 

S ITi3) . .. 

M*ri»trvtos ari! prpc’pi to P.ttnct }'kri<‘.n 

.« jr 

to .*«< «*i( • I jBd.ms S. 17 
IV* .’.('•'ri Mft.T«tratP« to Cl ’cf PrciiJi-c 
Miei'tme. P 1^ . 


r to vot<>-<*<|nt lit I 

P rt'i ^ *t4(3) I 

» *nnimiini 1 i««i« 

P St» 4Tt 


Stopping proceedings. 

l*nlrr of ►topiin,' no 1. 

pn-xTOiiiniri 
l\'w rr to atop prix-oi .linr* 

Subdivision. 

PrftTiUi.w of P 4 Vni 


Subdivlsional Magistrate. 

Vililituinftl powrrs wlmh mir W pnnfitml im 

P .37 ' M 

Appointment of P n 2t 1 

Cinnolr^-iranafrrrivxrs > ifi.* W0(1) 

Mar rail for rroonti of inferior Cmirtx s 43% T.t«> . 

Mnv » lUuimw or rrfrr rn«oi P. fiCs 021 

Puluinlinatlon of nil 5»i*putj Slrnd'-intpi to 

P 17 -.('I) I 


Summary trial. 

IVncl r.ar br nnll oirovl to r’*'{''.r rlrrl* 

I TTparo m'orvl. P. S'*’' 

I.in.'i iiro I f rorord »n.I in rnl !a *ann.u 
trial P iS'.% 

l.ir.it I f impruoariont m P. iS'J 
Manner of rri'anlme rrolrnoo in. P ft-Vi 
No aj pi-i! wl rn rrrtrnoo ii ono i f 3 rnirl^ 
impriionrirrit or fnr H*. T 
onlr P 4U 

Powi r to inro'-l noiirli of Mari«trato« r-.l 1 
.1(1} oil#* « jtf, aonmarr po»r; 
P Clll 

P.iwrr to trr aunimirilr. P ^Vt 
l*r«>ci .hire fur nummoni amJ w-arrml casr 
npplinlilp. P 21'— 
n<TiTil in appi ilahlr ri«ri 2i>t 
ll<xi.r.l in c.i«o« in wliu-l, tS.rv n no Sppra 
P 2r>3 , 

Pitilm 01" finrmrrl niBi l>r nnirrcil in »ari 
marj Irnl. P. isn 

Summing up. 

t»f rmlrnrr to ihr jari. Pi. 2'i7.i0'' 

Summons. 

Itr whom ‘•i’(rr>il. p (,s 
Kffivl I'f irmrnliritT in P .Vt7 
Form of Mimniim., ' p f.s 
Forrii nn.l ronlrnti of antnnion* to 
and jnror*. P 32s 
How arrml. P. C‘l 

Proordiirr when Frrrirr cannot be cffecto.1 • 

pri'viiltil P. 71 — 

l>oof of armec when rerrinc ofiieer nf 
present, S. "4 ... 
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Summons. 

Service on Government or Hailway Servant*. 

S. 72 . 75 

Service outside loc.al limit* S. "li 76 

Service when person summoned can be found. 

S 70 74 

Sijnatnre of receipt for S. G9 73 

Summon or warrant m case of person not 
present in Court (afrainst whom 
security proceedings nrotahrn) 

S 114 1C5 

Supplementary witnesies — power to summon 

S.219 _ 430 

I, refowil to «ummon R 21G"^ 411 

To produce document or Cither tiling S 91 92 

To witaes^ea for defence, on commitment of 

accused S Sin 4II 

iVarrant in lieu of or m addition to summons. 

S. 90 90 

imons oases. 

ftnvictioii on trial in summons cases S. 215 400 

lefiiiition of S 4(v) 10 

rocednre in— Sco iinder Procoduro in 
Summons Cases, 
imons to jurors and assessors, 
oart may exeuso attendance of Jurors etc. 

S 360 

ourt may rcHevo special jurors of liability to 
servo npain for 12 months 
S 335 

istrict Jlagistmtc to summon jurors and 
, asscvsois S 320 

adure of Jnrors to attend S 318 
onn of contents of summons. S 328 
I'htary jnrofs. S 317 . oni 

'imberof jurors to bo summoned in Presi- 
, deney towns 8 315 581 

enalty for non.attendance of jurors S. 332^ 5b') 

"’^sr to summon another set of jurors and 
, assessors S 327 SV* 

'^simoning jurors outside Presidency town* 

. S 31(1 5S1 

I^Pplomeatary summon* S. 31.5 5M 

‘‘m Government or Railway Servant* may 

bo excused. S 329 5‘*5 

’frior police oincor. 

irrest without warrant by. R 5.51 974 

etiea. 

^‘•chsrpe of sureties who stood bail. R 50J 873 

Poaslon and removal. 

^Jadgesand Magistrite*. S 20 30 

^Jnstiecs of the Peace P 27 

pension of sontonees. 

‘'“diBR appeal, fi. 420 T30 

^'^er to commute punishment S 402 9*1 

of Local Government to susj'end or 

remit sentences R 401 9*0 

4f»j. 

^^Jtioaef. S lOS J3IP7 

l^ms. 

"'vOnre ks to summon* for production of 

telejrrams. R W *** 


Temples and Hosquos and Iloligious 
monies. 

Orders aflecting 8.141 

Temporary order. 


Third parties. 


585 I 

584 I 
SSI 
CSS I 


Transfer o 


Thumb impression. . 

Direction to jurj with reference to thumb- 
impression R« 297-30S 5.'i 

Transfer- 

Adjonrnment to enable party to more High 
Court for transfer S .520 (*) 

District or Snlidivasional Magistrate may Witli. 

draw or refer case from or to 
Subordinate Magistrate S 62S 

High Court m.ay transfer ca«e or it«plf try it 
S S2C 

Notice to Pablic rro«ecutor of application for 
transfer under 8 52(« 8 52(5 

Of appeals to First cla«8 Magisfmte*. 

5 407 (2) 

Of cases by Magistrates S JP2 

Of eases of badlivciihood and other leeiinty 
proceedings 8 110 

Power of Governor General in Council to 
transfer Criminal ca»p* and 
appeals S 527 

Power of Local Government to authonso 
District .Magi*trnlo to witlnlraw 
classes of cases 8. 52S (2) 

• commitment of case instituted on 
personal knowledge of Mngis. 
trote on appheation »>f aeeiised 

6 191 

Transferrod Oillcora, 

Cootinaance <4 power* of R 40 

Translotion. 

English translation of charges et 
forwanleii In lligl 
R 21S 

Translation of judgment in arruiml’s nwi 
lancuaue to l.e given to lie 
free of rv»t R TTl 

Transportation. 

Fiwution of sentences of transi^'rtation 
S 3<J 

Traversing. 

Ses-iors cases for ab»ene»* of witnesses fro” 
owe Session to aaott er R rv 

Trials. 

.^djoorrrienl if tn»l to eiavinw atw-* 
witness R ia* 

pT assessors of cSenees InilV hr jirr 
f 5y5 

ImwieJ alelv after aJtrrsl. m i f r’jrre R TT* 

Meaning cf' R 251 

R 4 


Page. 

Coro- 


201 

88 (14) 
i7(131) 

909 

924 

909 

909 

090 

530 

ICO 

931 

031 


to be 
Court 


4‘:J) 

10(<)j 





TMII.K OK Cl^ES— nV K4MI1.S. 


[ 101 - 


101 Abdal Rfthiman— ,^7 B 141 1 105 A».inW»— 31 C P^O 

102 „ — ion r.vQ [ if.0 —13 0X70 


—Bat 731 
— 2 Wcir 55 
—12 11 254 
—1 1. W 550 
vn— 10 n It R1 
-(■92 'y'A 
U 11 I 21 
lan— 7 C J 371 
—32 A 30 


107 —t 0X797 

lOS AW— 2-1 W. It. IP 
l(j'l AlirtliatJ*— 10 0 1S7 

170 Aliii Muliftwinacl — 

(W) A X 210 

171 !■ RarVar— 0 C X 37 

172 Aliiil liftman — 1 A I'C 

173 \hzal — 22 C 551 

171 Acclialilia — IS M J 2*iO 


230 Ahmoil All— 22 W R 12 
^1 — :!«1C41 

2'{2 Ahmi-.l Allr— 11 W 11 25 
XW — 3\Vn(CrI/'t) 


llajak— Cr R 1 of 175 Acliaml.it— 12 0 305 


11. 10 '02 

112 „ Raof — 1 A J 701 

113 „ Ilauf— 13 C N 101 

114 „ Ra«tii(l— 20 Cr 117 

115 „ Rnzik— 2 P R 1595 

116 „ —21 A 100 

117 „ .. —21 M J 753 

118 „ Razzak— Rat 710 

119 Abdul Rnrrak— 37 V 2*<> 

120 „ Salem— i*7lMt 1913 


170 „ — 12 Or 1*4) (C) 1211 

177 Acbar-2 R I . 212 

,7S „ — 7R10 ;2i:i 

179 \ciiarjce — 3 0 1*87 | 211 

1*^0 AcbbaiMl— 22 Of 371 (l*at) 215 
ISl Aehbru-P I’ U 1913 ' 210 

l‘i2 Ael.»-2 M 101 217 

1S.3 Acliiruj — •i0rO3 218 

IRl Achoma— 2 Woir 113 21'* 

ISsi Acliutlia— 12 M. 92 2.50 


121 „ „ —21 Cr 119 iVi Adabiila— l 3 Cr 73 <*(M) 

(I U) , IS" Adah— n M T » 0 » 

122 „ Samad— JJC 2 S 7 ' 18 S , — IIMT 21 

123 „ Satar — 9 n 11 30 183 \dam— 1 U 142 I 

124 „ Satovr— (' 18 )l>nt 3,52 px) —Rat 910 

123 „ Sheikh — 17 Or 92 (C) I 191 —22 A 100 

120 „ Sikdar -5 OX H 7 i 192 —35 0 400 

127 „ Wahab — 13 0 305 lit! Adamr — 20 M 00 ? 

12 5 „ Wahed — 30 0 101 , 191 Achpi'a - 1 M 327 

129 „ Waheduddm— I 195 Adcpii — 22 Or 100 (M) 

10 C X 422 1 l <»5 Adhar— IS C X 1212 

130 Abdtda — 40 C S 54 197 — «mch (•“ 5 ) AX I 

131 Abdnlla— Rat 900 , 19 S Adhon >— 0 C N S'O 


231 .. ItaV»J.— CPOSX 151 

2.15 .. 11^-21 M J 4''2 

I 2’50 Obowdhrj— 3,'.C 771 

1 237 „ Jhoof— lOllnrRTT 

1*21*1 .. llf-tcln— 270 O'C 

' 23‘t „ Hu.ain — J7CX !'''0 

1210 .. Khan— fn0)AX 200 

211 . .. —5 R 1 

.212 — 12Cr92(S) 

‘ 2tl Mahomtd— 15C 10*1 

1 211 „ Ribrb— Rat 305 

I 215 Rhah— IR 103 1 

* 210 Ahnt.allamatim — 21V’»*?r 4.10 1 
217 Ahnnulla— 3<;A 103 

2ls Ah Rein — 1 Itur T 222 
21'* Rhwe— 3 I* 11 22'1 

2.50 .. Tat— {‘11) I’ll W 

251 ^ Tuck— 3 LTl k*?' 

252 W.in-(97-’01)UI115.'tS 

rkl „ Ywaj— 7 Ri»rT23 

251 AiOian— 22Cr 149 (L) 

I 2.55 AionmMi— 27 C 450 
2.V» .lira Clmllamara— 

(•15) MX 50 

' 2.57 .. Kanna-32 M 49 

• 25S „ Sami— 31 MJ 515 
I 25«t Vu-9 M 01 

, 2*iO Aira Yimadin— 2 Weir 317 


295 Akihnihimral— 1 
^•O Ak!af.-21 Cr 751 
2-r: Alran .Mi-hC 
29S Akz’ior— 2 CN' It 
2*0 Akab A!i-2l Cr 
SCO Ah Hiclajo-C 
10 

SOI Ala lUkh'h— 0 1 


SOI Aka Dja— 5 PK 
305 Atararoami— 55 
300 ALa^ri— 33 M 51 
3f)7 .M3tr>ri«atiiv-i!»: 
30a Ah?i>-1CM« 

309 .. —31 -’77 

310 Al Ahahk-CW 

311 Alab IlaVih— 11 

312 AUliTar— CrBI 

313 Ahm-CrR^ 
311 .. -33 A 310 
315 AJandar— 23A 

! 310 Alam‘lcr— 
317 Ahuddin— 17'' 
' 3IS Alcp-ll CS 41 

319 Atewnder— 20 

320 Ali-13 rr. 191 

321 All Ahmad— 14 

322 II — llakh»h- 

323 All llm— 1 S3 
321 All l’akir-2j( 
325 n Khan— Crl 


133 „ — lB240(rn) 

133 „ —7 A 3S5 (P D) 

134 —3 P W 1909 

135 Abdnlla— (’So) A X 258 


107 — «inch (•95) AX 145 kV.l Ajabhl— 32 C 7S3 

19S Adhorf—0 C N S«0 I 202 Ajaib— 3 1 PR 1 107 

100 Adikkan— 21 M 217 I 2C.1 AjimmlUi- 11 CX (S 


I 200 Aditram— 9 R R IICO 
I 201 Adtripadu — I M 171 
1 202 Adoo— lOR 1S5 


137 „ — W C 854 

138 „ —2 Weir on 

139 „ —37 0 52 

140 „ —126 r I* 1910 

141 ,, — C,Cr 113 

142 „ —24 M 202 

143 Abdallah— (’9S) A N 14.5 

144 „ —215 PL 1910 

145 „ —(’So) A X 259 

146 „ —22 A 216 

147 Abdnr R.aliim — 

(05) A X 143 
14S „ 22 A 445 


RGons.ll4)2 203 Adnr— 28M J307 


204 Adu Rliikdar— II C 035 

205 Adreppa — IkatOOl 

206 Adyan— 13C121 I 

207 AfT.arndilin — 1 W R 13 
20S Afirml.li— 23 C N 033 

209 Apa— 17 C X 1215 

210 Asm Hank— 18 M 41 

211 Ahadi- fPT) A X 26 

212 AhTadmonec — 0WR75 

213 Ahl-ak— f05) tTR 35 

214 AhLun— (97.’0I)UBII62 

215 Ahmad— Cr. Bev 11 of 

in7-’02 


Rahman— 7 P R 1890] 210 Ahmad AH— 6 P R 1S9C 


150 „ „ —27 C S39 (FB) 217 

151 Abdur Razzaq — 27 A 610 i 218 

152 „ Bohaman — 5 C 55S 219 

153 Abdnr Sobhan — 36 C 643 220 

154 AbhaTCSsari — 10 0 511 221 

155 Abheem— 20 5V R 1“ 122 

156 Abhi— 27 C 5CG 221 

157 Abhoy — 25 0 625 224 

153 Abhram — 19 B R 90S 225 

159 „ — vS B 575 220 

ICO Abhya — 4 B L (appt) 69 227 

101 Abibnlla— (’15) M X 413 22S 

162 Abinash — 4 0 N OKXX 

103 „ —19 Or 367 229 

164 „ —31 0 424 


— H X 162 
Balsb— 1 V R 1916 
— .5 1’ 11 1914 
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1720 Bum S Weir 43 J 

1721 Bur Singh 03 P L 1917 
1723 Buaapa 17 B R 893 

1723 Buahmo 3 W 11 31 

1724 Buairuddin 7 C X 746 

1725 Buatco 1 IV R 17 

1726 Buta 52 P K 1887 

1727 „ 2 P R 1880 

1738 , 21 P R 1917 

1729 „ Singh 1 P R 1890 

1730 „ „ OPR 1873 

1731 „ „ 3 P R 1917 

1732 Bute Kristo (5 C 59 

1733 Buzleh 22 W R 6“ 


1734 Byharalad 1 B 11 (CO)9I 

1735 Byjnath 25 W R 16 


1736 Byknnt 5 W E 72 

1737 Bykunt Nath 10 W R 17 

1738 „ Ram 10 B L 434 


1739 Byraialu 26 M 127 

1740 Byaa 1 A J 607 


1741 Oalder . 2 II 1 A 293 
1712 Calogreedy (16) 

u. n. II. 121 

174a Canji . P.at 638 

174-1 Captain Mitchell. ..a C379 


5 Caapcrz . 0 B L337 
1 Caufinan 18 It 
r Chnhu Mian ..12 M T66.0 
^ Ohadatarada 2 Wrir 4>41 
j CJmdami (*00) A N 17 
5 Ghadammi 34 A 602 

1 Clmdlinn 4Pnt\V2l4 

2 Chad Khan ('Kl).V X 8.7 
1 GIngan US lib 

4 Cha|.*aii Jagannath . 

23 n 4.TJ 

4 Chagan Hay 24 G N 104 
I Chnggan 14 R 1.3(1 

7 Chaichal 5 L It 17 

8 Chairman Klloro 
Mun>cipa1ity I Weir 213 

I Giiaitnn O R 31 

5 Ctinitanta) Id A J 734 

1 Chaitram tl A 103 

2 Chaitu .16 O V 123 

1 Ghana 31 P U 1HS7 

4 Oh.ajjumal (T)*) AN 141 

5 Chnjmal . fSl) A X 57 

1 Chakauri 21Cr ISS (Pat) 
7 Chakown 13 0 1.270 
1 Chakrapani 1 Weir 787 
) Clmku 8 B ii 124 
) Chakoa COO) A X 151 

1 Chalokonda 2 M H 5C 

2 Chalun .21 W ItH 
1 Cham TWnu 

I Ohaman 11 C N xlui 
» Chamaro 8 W USO 
1 Chamru ..11 C K 170 
? Chan (’SI) AN 80 
I Ohaunn 330 PI. 1913 
) „ .20 Or 518 (L) 

) Ohanan Singh . 

II PW 1908 

1 Ohan Basapa .lUit 854 

2 Ohanbasarn 6 B II 603 

3 Chand .l9Gr3l2 

4 Gbaodkhan 9 0 676 

4 . ('SDANSS 

6 Chand Mai 9 P R 1879 

7 Chand Slanal 19 W R I 

8 „ Nor ..11 B a 240 

9 Chanda 14 A J 851 

0 ,, .16Cr80(M) 

1 „ .6 PR 1891 

2 „ 13 P R 1893 

3 Chanda Singb 2P R 1913 

4 Chnndabhai 14 B R 1160 

5 Cbandan 23 Cr 353 (A) 

6 „ 8 A J ^ 

7 Cbandan Lai .23 PR 1884 

8 „ Sahn .14 Cr 180 

9 „ Singh . 8 1 G 259 

O Cbander 14 W R 23 

'1 Chandhari 20 C 349 
2 Cbandi 21 O C 132 
'3 „ Charan ..45 0 336 

4 6BL 

(appx) 70 

'5 „ lilisser 

22 Cr 257 (Rat) 
'6 „ Prosbad .. 

17CN636 

i7 „ Singh 14 0 393 

•3 Chando 24W'R55 


1609 Chandra , 20 C f>37 
1810 Chandra Bala (’91) A X 


Bhutan ..7C Ji72 
.Fopi ,.ll B lifi 
Kant .1 B L 

(tC)8 
.12 0 195 
Kanta 200X981 
Kinlinro . 21 G X 


Knmar 2Cr383 
.. ..7CX170 

„ •— 14Cr 

605 (C) 
—2 C J 46 
Mandal . 21 C X 


1 „ Slani 4 C X 82 1 

5 Mohan lHCr230 

6 ,. „ .20 C 309 

7 „ Xnth .2.50X115 

2 7 C (>0 

9 Sellinr . 

21 Or 09 (A) 
9 - 1 1 C 77 

1 Chandrabhaja— Rat 20*1 

2 CcaDilraungi— 30 B 527) 

(r c) 

7 Chandri Perthad— 22C131 

4 Chandu Goata— 14 0 450 

5 „ Lai— 4.3 B 68.5 

h Changnn ..14 B .391 

7 Changonda 21 Cr S1(B) 
5 Changn (’82) A X 124 
9 Chan Hang 36 0365 (PC) 
9 Ohanrlrapa 19 B 593 

1 Chappa ..4 M II 146 

2 Oharndi . 2 Weir C27 

J Chamnji .(’04) A N 6 

4 Chardi .40 P R 1884 

5 Ohari . 4 Bur T 87 

i> Cbaroobala . 27 C I2(i 
7 Charoo 9 C 39? 
i , .10 C L 430 

S Charroo (’04) WE 32 

3 Charu 4-4 C 76 

1 „ 44 0 593 (F B) 

2 „ ...4CN.367 

S .9 0 N cclxii 

4 Chatan 39 Jil 057 

5 Chathanadiyil 2 Weir 434 

B Cbathu . 20 0 729 

7 Cbato 2 S 8 

S Chatra 15 P R 1887 
9 Obatradhari 2 C N 49 
B Chatranbai ..1 S 5 

1 Chattarpal...7 A 661 

2 Chattar Singh (•84)AN 84 

3 ,. ..(■85)AN44 

t ,, „ 2 A 33 

5 Chatter Singh .7 PR 1904 
5 Chatterji 4 LB 294 (PB) 

7 Chattu Gope 43 C 597 
3 Chatarbhuj .11(3R 560(C) 

J Chaubey...22 Cr. 123 (A) 


1870 Chaudri Amir 

1871 ChaadriGbansb 

1872 Chau liak 121 
lS73ChaaTha (93 

1874 Chau Thi . 20 C 

1875 Chaara^i .28 A 
1870 Chaathmull V. 
1R77 Chcd-iUl .(’83) 
187.8 ChedJa (’bO) 

1879 Chedeo .14 W I 

1880 Chedi . 28 A 21: 

1881 Rai 7 Cl 

18S2 Ohcdulure (’ll 
188.3 Cheit Ram ..5> 
1891 Chekatty 20 W 
ISSO Chelakooda 2: 
18..0 Chfllam 2 Wei 
I8S7 Chellaa — 29 M i 
188-8 ,. Xaida— 1 

18VJ Chellaratn— C S 

1890 Clitlo — Cr. R 41 

1891 Chema— 25 041 

1592 Chemon— 2’i0 4 
1893 Chena— 2 C X 2 
1501 Chenbasapa— Ik 

i 1895 Olienchayya— 2 
15i*6 .. 

J897 Chenchi— 24JI 

1593 Cbccdraaekbani 
1399 Cbcudo— IB R 
1900 Ohenptt-lLi' 
HOI OhPfip»I«y“^ 


1902 Chenna— 2 Weir 

1903 .. — Baww, 


1904 Chenaamina— • 
1900 ChennanaO«» 
IfiOU Chennappa— IJ) 
HOT Chcrath-^ M 1 
1908 Chena— 13 ij/jl: 
1009 Chcnikath— 18 ^ 

1910 Chetn— 

1911 Cbctrara— -I AO 

1912 Chet Singh--- 

1913 Chetu— llPB 

1914 Chetn— 

1915 Cheyt Singh— - 

1916 Ohhaba— 19 B« 

1917 OlhabaraH^' , 

1918 Chhagan—EM^j 

1919 Chhajl-U3Ph, 

1920 Chhajjn-^3^ J 
, 1921 Chhaju— -ir 

1922 Chbakoo— llW 

1923 Chhanga— 9"^, 

1924 Chhanoo La!— -- 

1925 Chbebray— 

1926 Chhed.--AJg^ 

1928 !, 

1929 Cbhotalal— 

lyjo .■ ■ jj 

1931 » , T%q A 

1932 Chbote Lal-Jy " 

1933 Ohidatnhara^- ^ 

1934A Chbidan’haram 

1935 •• 

1936 


•216*3 
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dda— 20 A -JO 
dda!&I-^19 A B57 (Ffli 
d<la-f9I) A N 40 
Ifrkao— 7 0 N 137 
Oo Bon— (’jtj.'OO) 

, LB20t 

ei ofEcer S. S, Mush. 
25B ll«} 

llMh}-4? M T 9J ' 
»aha— Rat 43S 
aiaulal— 37 jj jjo 
mman— (’MJ A K 2JS 
OJbMh— 1 0 L 43« 
iis-8 B R 240 
loa— 2 Weir 5R4 

Aojaa— 2Mn 322 

Ohengadu— 

2 Weir 510 
kaliappa— syjr 

<FB) 

Ksrnppa— aWeJrSOJ 

Aaroppan — 1 Weir 

Ml*.-! w.lr aoj 
.• ~lWeir20i 
Meeran^o Weir fl96 
Jtottftjyan— 

- ^ 2 Weir 4S4 

Parocki— 23 j[ 451. 
|»BaTBatia-3iM1506 
Swamy—lfl Cr2r2{Xn 

Tewn-UMaa 
vedagiri—i M 227 
' eerama— 9 M x S02 

venVflda— 2 Wetria: 

'•pajan— 2« M 372 
“Ppa— Rat &« 
•Ppan— 2 Weir 239 
spp«da/an— .30M SiS 
amwmy— 2Welr253 
athatnbl— 9MX271 

■ * —28 M 310 

’ —12 Or. 104 

' — 

, Z35 

sran -l7Cr.3r.fi 
;«<> -OMT137 

‘narigada— 1 if gsg 

(PB) 

/«n — 2 Weil 43 

"100-^33 C 213 

— UCr. sas 

moai— jqONl23 

, — 180 J lie 

*i*padi-_S Ji X 42S 
B Ifi’ 

A X 193 

baddia— 2 PR 1907 
I'-fOl) A N 5 
2 A J 473 
“73 A J 3S2 
('00/02) L B 237 
“-{■004)i) LB 243 
;*»— 23 C2aj 
K P SCt\ 


IW Chofmttft— 2 P n JKH«) 
ISbW Cholakai— 2 Weir 507 
n>!»‘l Cholappa— 8 R R »J7 

2000 ChcKiIlmic — 2 C B.315 

2001 Choonre — 5 W R jg 

2002 Chooncolnl — 2 Ap I 
200:1 Choorarnsni — J4 3V R, 2.5 
iWl Ohoragufii— :i:i jf .302' 

20a> Ofaorbj-n — 24 P R fWKJ 
2000 GhoU Lai— 22 B RJO 
2007 Chota Badoo — y W R .3 
^8 Singh— .32 If 303 

200y Chotcj Lol— 4'82> A X 212 
MIO „ _i'y3) X K 127 

^•1 .. — lfiAJ338 I 

2012 ChoU— 21 Or. 74<J (A) 

2013 Cholia— (IW) A N IfO 

2014 Chotu— 0 A 52 (r B) < 

2015 CljOuru— .7 0 C OUi 

2010 Chowdhry-a B L(Appi) 

I 23 

I 2017 Cbosrdhnry— 20 Cr. 2S0 

2018 Olmbar-ka P R ]8S7 

2019 Chnhn— 18 P R 1913 

2020 Cbujimal— .7 Ag 65 

2021 Choknidai— 8 0 L289 

2022 Okummoo— 3 C 7ofi 
202a Chumroo— 7 W R 35 

2024 Chander Dhattaeharj^a— 

« ?4 W R 42 

2025 Cnaoder 


I ' Jorii Clmrlta— 8S p{, i»(ot, 

201 «a Ckutul — Cr H 7 of J.M Ot 
JOfil Chntraput — 5 0L2i)0 
awn Ohutal— Cr K 7 of i)l 
20l.« ChaWa— 17 Cr 17()[) 
20i»7 Cliuttcrilliarec — 3 3VR 3l* 
20ti8 Clair Smith — I Pat W 371 
20l>*t Clandge — 14 Wit 211 
207-0 OlarL— 3 WR .} 

2071 ClnrLe — .TO C 44T 

2072 „ — asow-T 

2072 „ — l5Cr2‘»7 

2074 — IfiCX3K3 I 

2073 Clegg— 1.1 PR 1887 I 

207t> Clement — ( Bur T I.IU f 
I 2077 Clement* — 7 S 98 I 

I 207» Clifford— 7 Bar T S7 | 

2070 Clifton— (-fly) AX 212 
2080 CHto Durant — 14 B 488 I 

2091 „ „ — RatORfi I 

2082 „ —Rat 073 

20AT CoWeotorof Salem— 7MII 


2084 OoUille— 2fl C 740 

2085 Comely- 7 RR 104 

2086 Commer— 12 if 15.1 

2087 Corporal AUcD—10Cr571 

2088 Corporation of Calcutta r 

Adm Gen Bengal — 

ao 0 i^7 

Calcutta V 
10290 


2029 „ Koomnr— 24 3V it 

I 2030 „ —12 0521 

; 2031 „ Kumar— 2 oWR 54 

2032 „ Madhub— 4 CL 4.83 

«W3 „ Xath-5 C L 372 

2031 Chander Nath — 5 C 121 

2033 „ „ —11081 

2035 „ — 2C293(FB) 

2037 „ -0 0875 

2038 „ Scckor— 1 CL 434 

2039 Shokhur— 22WR20 

2010 „ Sircar— 7 0 65 

2041 „ Womar— 3 CX 605 

r>),„nd, Churn — 10 C 207 


2093 Crowson— 1 BR 1(56 

2094 Cunoa— 22 Cr f.8 (B) 


l-alar»— 3 jj x hi 


I 2046 Chundro — 0 C 4ib 
2047 Joogi— I7WR47 

2018 Choni— 2SPK 1914 
2018 Cbunia— Rat 914 

2050 ChoBiblisi — 4 BR 78 

2051 Cbumlal— 411 C 341 

2052 „ —Rat P82 

205.1 — 15C460(FB) 

2054 Chunni— (•8:i)AX 17 

2055 „ — UAJ430 

2036 Lai— 1AJ315 

2057 „ —7 PR 1S.S9[ 

2058 Cbnppat— 15 WR 83 

2059 Churai— OS275 

20(10 Characun— 25 A 311 
2001 Chutamon— 12 AJ 1224 , 


2095 Habee— fWJWB 27 
f 2095 „ Perskad— 6C 5.T3 

2097 „ .. -CC 5T0 

2098 Pobia— 70 121 (FB) 

2099 Dabud— 2S 5 

2100 Pad— 21PR 1901 
210] Dada— I5B 452 
2102 Dadan— 3.1G 1023 
•im Dado— 3BB 371 

Dadabhai — Rat 7CC 
Daem — 30 J38 
•. Dagdn— Bat 828 
2107 M Jatmji — Bat 955 
210s Daimuila — ^270928 

2109 Daitari— 25C 557 

21 10 Dajce — Bat 25 
•ni Paji— t5B288 

I 2112 Daj» Vesaba— I7BR 1072 
2)l3 Pakkinamartl — (18)11X129 
2414 , — (18>Cr 

I4S(M) 

2115 PakbinantBriliy — 

2 Weir 317 

2116 Paibioeewar— 20 C4 4-50 

2117 Dalajin — 10B 180 

2118 Dalapati— IMn 81 

2119 Dah Tala— Rat 21 1 


I 21/0 Dalend— Cr R 2of 4.7-0' 
DaJip— IHA246 
212.’ „ Siagh— 1.10PL 1913 

-’-3 „ „ — 39A297 

n';, ■■ -Io'mnw 

Hi, Calla— (’Hi) an ISO 
71 I 212(5 Da)l,_lLN VH 
2127 Dahiiir — 3t5C 92.T 
j iJiH Dalpatram— 5BIII0', 
j 2129 Dal Sjagh— 20A 16ft 

[ 21.10 „ — 44C 87(} 

2141 Dalsukhram — 28B 3'>fi 
' .. —QBRlSir 

il.U „ — 2B11 3S7 

I 2134 Dalicftt- MCJ 267 
‘lil’ J^a»»Ppa— I5Cr 373(M1 
21.16 Damim — ION 46 ' ^ 

2137 Haaina— 29A363 
213S Damodar— IB sftr 
213*1 „ -7c 3S1 

r ” .^~21PRl873 

I Kaw— 4Pat W 65 

? .14. , Thafcor— 23C 104 

SIW Damo_2iCl2l 
2144 Damumal— OrR4 

21 4.5 Dnod— 9 B 333 ?PB1 ** ^ 
2146 Dandnyudapooi— ** 

2147 Band IIuMan-StSo”^ 

2 W 0ane.h-7CN UT ” 

01 -’149 Baogaii— on COl 
j 2150 DongarSingh— 

Ti W) AN 220 

-’J^l DaBi-.2£Cr IwgffA 
-iMPftifiyj 
2I.>3 DanodDr-.-.2XP 4^ 

2154 Dan Perehod— .TflA 19 

oJrc ,r r,'j —iiAjeaft 
2Iw6 Dan Bahny— 7 a 802 
rJ7i Sang— 18B731 

Doppiln— (i5)JiN 253 
21«9 Dara — 12 A J 277 
of!!? .^’’^7’*"®— 2Weir409 

2101 Darba— lA 46IfFB) 

2102 Darbari— 8.tJ 1129 
2164 ,, —Nandar— 22057.1 

2161 Daria — 2XP2I8 
2105 Dari Roy — u QSc 
21<i6 Daroga— 20CrK1.8 
2107 Darogi— 20Cr 64.'. 

2168 Darshanda*— 11 AJ 313 

I 2169 DarioD — 12 0 522 
2170 Daaappa— 1 LTV 15ft 
S171 — 10 Cr46T(Jl} 

21,2 „ — 1.5Cf52(iIi 

2173 Daaarath! — 36 C 151 
2174 Daiarath Jfondal— 34 Cgyj 
2175 Dararatb iUi— .Tft c N.y 
21. ft Daanri — lrtlIT2s.5 
2177 „ — 2 Weir 421 
2178 Daearo— 2 Weir 5.'^| 

2178 D**aadba— SJO P L lui I 
21 SO D**fo— 1 4 w 7i 4/5 

2181 Dmioo— n WR 33 
2182 Daetar— ft R 11 30 
Ubi Data— 1] 8 53 

MUram— 10 Cr 255 
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21Po Dattatrnyti — 

21SI5 „ . — (,nur,n 

21H7 Dato— Or U o(5of 2j.U.01 
218.S Datoo— JiOB 49 
21S') Dattu — Hat 42(i 
2190 DauUt— S 1> H i<)[<! 

219L Daulat— 22 Cr 12S (L) 


2192 

2191 


—UK l(i 


2191 


2191 


Kunjra — CO K JrJl 

Singh— cm) AK179 


—14 A I . 

21'J() „ „ —,10 0 121 

2197 „ Tia— :JA .!0 -i (F li) 

219S D.anlata— l!at 921 
2U>') Haul !— <1 ? U 1909 

2200 Daura/ — Cr R 2.1 of 

22 .n oil 

2201 n.avalnn — .1 M T 2sii 

2202 Uavanchancl — 1 j 1‘111!K)S 
220.1 Darid— « 0 L 211 

2201 David Narai— (1 B U IIS 
2205 Davran— 10 A 421 
220(1 DawanSingh — (’Kl)AN3l 
2207 Dawood— 1 L B liS 
220S DayaAnand— 11 B H H 

2209 „ Bhima— l.i 1U17 

2210 „ Kcsnr— Rat 21 

2211 Dnyal— 21 Or 791 (I'.at) 

-212 „ I>uiji— lOB HtlOO 


2212 „ I>uiji— lUB HtlOO 

2219 Dnyanath— ja C 8 

22U „ Thnknr— .170 72 

2215 Dayamm— ('82) A N 213 
221(1 „ —Rat 8.10 

2217 D’Crur— 8 M no 

2218 Deaf nod Dnmb 

flccnsed— 10 B 393 
2210 „ — iURfio* 

2220 „ — 8 B U 8 19 

2221 DobenUra Chandra — 

3 0 K 1.12 

2222 „ Kath— IC J ai2 

2221 Debi— ('81) A N .10 

—29 A. 177 
Bni— 33 0 282 
Chnrn— 22 ^Y R -10 
Dayal— 11 A J 73 
Dayal— 16 O 0 370 
Mahto— 20 CK lllG 
Porshad— COS) AN 


189 


Prasad— COO) AN 14‘t 
„ —(’02) AN 9 
„ —33 A 8 

—(’98) AN 40 
—30 A 41 

Salmi— {’81) AN 133 
Sahay— 22 Cr349(A) 
Singh— 16 CrC99(A.) 
- 0 399 

2210 Debidial — (’83) A N 23 

2211 Debiilin — 4 O G 119 ~ 

2212 Debilal— 11 C K 561 

2213 „ — 12CrIUl(C) 

2211 Urdai— 1 0 L 93 
224.1 Dedal Bnx — li C 1013 

2216 Dcdar Sircar — 2 C 3S1 

2217 Dcula— C C 714 

2218 Djgnmbar — S W R S'* 

2249 Dcnja—c, ^ “ 


1 Donnmnni — 12 M J 8.1 
I Dennnioni — .1 C K 10.1 
1 Denonntli — 1 C .17.I 
3 IlGodhar — 27 0 III 
1 Dcoilitt — I» R ISS3 
> Dcoli — (iw) A K 51 
■I Deokinandan — 10 A I*' 

' .. -{’N.) A K 


I Den Knmian 12 W R II 
' „ 2 Pat IV 21 

I n Knrnynii 28 0 8>> 

H Fali.»y — 28 C 21:5 
I „ Saran — 12 0 1,221 
t „ „ —1C A J 1.12 

H Shankar — )(*it .I'.O 
i Dcriiji— :» M 100 

i Deaal — Rat 112 
Desikactiari — 15CrCill(M} 

: Dcimj — 20 Or 701 
' Dcnninl — 1 K 
Dcvndajal— 11 13 11 237 
Hevnkantn— 21 Cr lCs(l‘at) 
Deramn— I 13 « I 
Dovappa— 11 nco7 
Uevetidra— 17 13 K losi : 
Devi Dntt.a— I P R limo I 
Devjdin— 21 Cr.110 
— 22 138U 
Den Dntt— 7 0 L 191 
Deviji— 20 11215 
Derji-lft 11 f,si 
Dewa Singli— 28 P R JiHO 
„ Singli — 1 P It 18 <w 
Dewnn Ekahc<-— 5 IV R 14 
„ Siogli — 22 I C .801 

Dewat— 1 r R 1912 
Dewji — Rat 20 
Den'iiarain — .1 C N 1(0 
Dewrao — 0 B R 118 
Dejn— •> L 11 88 
Dhnbari— 1 Pnt IV iai 
Dhftko— 21 Cr 7:«l (Pat) 
Dbnlip— C97) A N 9J 
Dhambn — Rat .18| 
Dkammalok - 1 Bur T 81 
DhammTindnl — C C L .'hi 
Dhanakoti— 2 Weir 80.1 
Dhananjoo — 10 C 911 
Dhania — 13 B 370 
Dhani Bakah— Cr. R 10 
of 28.1-03 

Dhani Ram — 23 P R 1902 
Dbnnji — Rat 106 
Dhnnjibhai — Rat 201 
Dbanjibhoy — 14 P R 1903 
Dbanlcisbnn — CSl) AN 38 
Dhanobar— 0 B L 4S1 
Diianpat — 3 Pat W 188 
„ — 31PW1910 

DJinnpnt — 20 C 613 
Dhantna — 19 Cr. .881 
Dh.ann — Cr. R .I of 17-3.’02 
Dhannk— 4 C J 232 
: Dbnnnkodi— fie) UN 159 
Dharam — ^20 Or. 770 
n Ghana— 22 C 696 

» „ —22 O 769 

r. Das— 33 A 48 


1?317 Dli.amtnMnn.lal— I lOKSlk' 218.1 nitranehm 
lUj— 21 Cr. 288(A)j ITVi DiwaDiehai 


1. ’3in Kingb— IMTOl 

2.120 „ „ — flrBl0t2 

2321 „ —(DO) AN: 

2.122 Dhamni— 8 C K |85 
2121 niianm.las -11 OK 119 
2't21 Dliarainvlii — 26 11418 
2121 Dhari— 12 p 111892 
212(5 Dbarmnila*— 12 C K .17J 
2127 Dhem— 2 P R 1878 

2328 Dbian Singh— 10 PR lOll 
2.129 Dbikn— 15 C 712 
2.1.10 Dbon.lhai— 31 C 48 (F 11) 

2. (11 Dhon.li— S n K 8.10 

23 32 „ —Rat 102 

2 333 „ — Ratsm 

23.U Dhon.lu— 15 C P 15 
23 3.1 — 1 B R 7rrl 

2116 „ 1.1 B 22 

2317 Dbondn kritbn.a— 41BR 2.U 
211S Dhondya — 13 11 888 
2319 Dhcnl.— Rat 131 

rUO Dhoyrnl)— 10 C B DK! 

2111 Dbunimm— 5 C L160 
2312 Dhnnno-fi 0 121 

2.111 Dhunobor— 15 iv R M 

2311 Dhunom— n 0 53 

2111 Dhiirma— (‘«.*00) L II SI 
2140 Dburniyn— n.at KI.3 

2 317 Dbumm— 0 B L 481 

2118 Dinnnt— 100 L 11 

2119 Disr 1 H II 51 
2.130 Diffontbar — 21 IV R 3 
2151 Dijabitr— I CG17 

2112 Dila Mnn.lal— 1(1 \7 R 6.1 
2151 Dilan — lO C 300 

21.1l Dilbasi— 10 C K 1030 
2355 Dilpwi— 34 C R8G 
2'136 Dil Mahomed— 2 C J 48 

2157 Dil Jour— 2 C 225 

2158 Dillo— 22 WR 9 

2139 Dilsukh— 19 P R 19] 1 
2.300 Dina— 24 IV R 4 


2101 


2361 

23W 

2365 

2106 

2307 


Bandhn— 8 0 K 218 
Kath— 5 O C 40 
„ —35 A 173 
„ —22 Or .123(L) 

„ —33 A 173 
„ — 0 C N 40 
Sheikh— 10 W R &1 
2168 Dindayal — (’85) A K 29 

2369 „ —34 0 915 

2370 Dindynl — (SI) A K 150 

2371 Din Muhammad — 23 P R 

■ 1901 

2372 Din Muhammad— 5 A 220 
2173 Din Tarini— 15 C 775 

2374 Dinendro— 8 O 851 

2375 Dino— S S 340 

2.176 — 2S3 

2377 „ Bandhn— 8 C K 797 

2378 „ Kath— 7BL (Appx ) 57 
2179 „ „ — 12C133 
SJl'iO „ „ 8 C ICO 

2381 Dinomoni— 4 BR 107 (PC) 
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Biiksli :17 A 110 
„ 20OC!''i 

Dayal 12 A I 2" 1 
Narain 2’i A .'.U 

3201 (tiinlayal 2 A 205 

3202 fiurdco 21 Or 225 (Pal) 

3201 Gurclit iri. lltOl 
8201 „ ITrillsvi 

3205 „ sPniS72 

3200 „ Sinsli 211’ 11 1017 

3207 Gurditta 1 P L 10()5 
320S „ l‘i P H 1017 

8200 (.Urdu .1 A 120 

3210 (lurmukli 10 P II IIKH 

3211 „ 101 P li loot 

3212 Ourrapu 2 Weir 1.10 

3213 C.urrcthull ill 7C 127 

3214 Gursluda 7 I! U SO 

3215 Guru Ban 2 Pat J 005 

3210 Cliaraii I C N 050 
J217 &UIU Churn 20Css7 
3218 .. 2.1 W 11 1.2 

3210 (jiiru Uas l'< C sso 

3220 „ „ 2 C J 01 1 

3221 .. iho ( 12) M N 17 
till (’is) M N 


3222 


*3221 

3225 


351 


3220 

3227 

.122S 

3220 


Prasad 140.101(0) 

„ 20 Or .552 

Pnisaniia 21 C N 
05S 

Prosad llOr 303(0 
Bahay J Pat J l.ls 
Rawmi (’12)M N 17 
Swami 2" M J 02O 
32.10 Oiiruboollali 8 0 1. lOO 
3231 GuruUis l.lCAhO 
82d2 Ourudcon .5 Bur T 133 
(F B) 

.3211 Gurutneah 1(1 C N .HH 
3231 Gurumurthy 9 Jl T .123 
1235 Guruuath 5 B P* 20il 
32.30 Giiru«ami 22 M J 251 
3237 „ 2 Weir (.50 

82.18 Gururadu 1.1 lil 31.3 
3230 Gururalu 2 5Veir 380 

3240 Gurrnnna 10 Cr4l3 
3211 Gushadji 10 B IHl 
3242 r.uzzilu 20 JI 407 
3213 Oyaclm (’81) AN 115 

3241 Gyan Chundor .50 N 8Gl 
3245 Gya Singh 7 C 20S 


325.5 Ilndjcc 23 W K 72 i 
3250 llapti . 18 0 N 850 

3257 Ha Hun .8 Bur ni« 

325S Hnlnlmt 33 0 30 
3250 Hnibntj Uni (.02 
32i.(l Haidar (’M) AX 110 
3(511 Haidar All 21 IMV HHO 

.•I2(.2 „ „ 17 C X 351 

32(..l „ 12 0.520 

.12(51 „ 32C7.5fi 

.!2(..5 Hni.laynt •iPHlS'll 
32(5(i Haim 10 CX 10)1 
.{2(.7 Unit U.am — Ml A (il.5 

321.5 Ilnjci' kt M 1 
.I2(i0 Ha^i ISO 

3270 „ Or .12 of 2n.!t 0(1 

3271 \1« .5 8 Ik”! 

3272 „ Sundhi 3.3 P W 15(00 

.1273 M Uanian I S 18 
3271 llakik 12 1* U I8S7 
3275 Hakim All I 1. U 137 
.127(1 „ Singh .11 V K 
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3277 „ 13 ' J lOVi 

,1278 Hakimi I C J 211 
.127'1 Haladhar O O X lO-l 
.1280 „ Mniti MC N U»v 

.!2sl Hale IPltl'.iO'i 
.12S2 llumaMin 2i. P 11 IliOH 
,12S-1 Ham Dm *.» P K IPOS 
32S1 Hamdu— 3I!orT*» 

.12'>5 Hniiicd 3 C X ccc»x*i 
:!2M5 HuniidoixldeCB 2lW U.)7 
.12ST Hamidol— I P.«t W HI 1 
.I2sh Huniidullali— (’80) A X 114| 
,52''0 Hatnijuddi— *10 C X I02»» 
.{2‘K) HamirCl>and—14Pll 15(02 
,1201 Hammond— 2 C N clu* 
.1202 llaiima— 22 117(4) 

.120,1 llanmant — 2 B 11(511 
.1201 Vasudeo— 

(. B n I U1 

I 325)5 llanmanta— Uat ISN5 
I 32'H. „ —1 B 010 

I 32‘»7 Hantnarnddi — ,11 B 5S 
.1200 Hans-I— 8 C X .519 
,?25)'l llanaraj— IS Cr l.so (A) 
3i(XI Hannman — 11 DC 118 
3301 llanuman — 20 Cr ‘*7 
.3302 „ -(’81) AX 112 

J30.1 Hanninantlia — 2 5Ve«r.M» 
J301 „ ,llcddi— 23M_ 


:t310 Hnrb 
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,_S O C 305 
— .T) r U 1511(5 
Xamin — 7 C N ii 
Uni— 25 A 12(1 

HBr;.ansF.aliai— l(5CNni 

51.12.5 Singb — 7 C N 77 

312(5 llnrbbngwnniha- 22 Cr 
5113 (S) 

51127 Harbbnj-G:i P It 1SS7 
5I)2S Harbibar— 11 CX ll** 

.).15?) Harcbancl— 10 S 20S 

.XtlO Harchnndm — 25 C 110 
.1111 llarcbaran— IS P II 15)01 
5U)2 .. — (’8(5) A X 12 

.3.11.1 Hanlco — 1 -V Kf) 


Pado— r.fi 


:u{i 
5) ).)5 
5l.n(5 


—17 Cr 2Sfi (Pnl) 
—(•HI) A X 120 
Dass— (SI) A X 


35) IT 
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I’rnmd — 1)5 Cr 

70.1 (') 

.. Bingh— 2)5A2H 
5l.).l'* 11ardeiT.a— .5 X P 217 
•UK) Uardial— (5 \ 10.5 
.1)11 „ — (S2)AXN5 

51.112 Har Dutt— 1 1 A J 208 

51.113 „ (Sobind- 1 1 .V 213 
Kumnr— lOCl’iOl 
Ini— .5 PP. 1013 
Brnsnil— 10 C 177 (PB) 

— (•05)AX2(O 
„ — lFat5V71S 

lUrdit— 7 P n 11(051 
•)•).'« Singb-l(.1 PI. 15)11 

•U'li H.anlwnr— 31 A .522 
.) 552 Singh— 20 C 870 

.l.)5) Hardyal — ill A 171 
d.151 HarecbuDdlioo-.5\PR .55 
J155 Harendm Kumar— 11 CL 


51.111 
3.11.5 
51.1 Ml 
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3305 lUnumanlbapiia 


—2 5Vei 


321(5 Ilabbo 5 IMV lOOH 
3217 Habib COl) A N 1 12 
321S Habibulla !•> P TV 180’ 
3210 llabibullah 10 C 937 


3251 Habibur 11 0 N 105 
32.'» Habil (01) AX 112 
325$ liable Hat 803 
3251 lladiyar 41 A 15)7 


330(5 llaracboran — 32 C .167 
3507 llaradban — 10 C 3S0 
3J0S „ Tamnli— 3 C l. 
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3356 „ Xatli— 0 OX hxr 

:i)57 Pul— 11 Cr53S 

3J5S Ilargabmd- 7 B L (appx) 


.IMiO 


3.)iri 


3305) lUrai— J C ISO 
J.110 „ Chandra — ^270 J 236 

dill llaraV Chand — M) A 84 
dJl2 „ Xara>an — oC L 257 

diJ.) Karnkh— Chd) A X 88 
.1)14 Haran Chandex-^CL 300 
3315 „ — 185Vn(»3 

.111(5 „ Mandal— .37 C 2S5 

JU7 „ Sheikh— S4WB21 

3.118 „ „ — 2lWR4b 


3J7 


3.376 


llargobind — .13.5, .553 
„ — .15A 1 

„ — 7BL(-ipps) 57 

Hargiilal— 24 P R l‘)02 
Hari— Rat lill 
,, Bai— Rat 5).35 
„ Bhuiniali— OCX 5)74 
„ Chand— 3 UR Bit 
„ „ — KiPKlOH) 

„ Charan— 3S C R.S 
J. .. “*27 C 4.55 

„ Gin— 2 B L (appT)ll 
„ Gopal — Rat 778 
„ Go%indllBR40 
„ Kishor— 21 Cl)20 
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,, Lakabnian — 10 B 185 
I.al— 20 Cr 835 
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Mohan— 1 B L (AC) 
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310.5 llarlal— ll"*! ■* 
5110(1 Buck— 32 
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aW) Hanram— U' 
3110 liariah Chand 
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.1127 Harphnl— ' r 
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3431 Harna 
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3133 HarshnnaW , 
34,14 Harsukh I • 
3135 Haru S' Bh > 
34.16 Haru Tanti • 
3137 Harumal 

3 438 Ilarou 1- ^ 
3439 Harvey— 4 " 
3 HO HaryHayal- 
,mi Hasan— 
3442 ,, Ab— G 

3143 „ Chanca 


3H4 Hashitn-'-lO^ 

3H.5 ,. , 5 , 
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0— P U ISSS 
— 7 U R R3 } 

iKban— a PH 1S.S7 
-2^PU19U (F B) 
tifs-it B H 13+ 

3 L B 30 

-CrRl2ot 2-2-’03 
>-12 B L (ap|u) 2» 
S'agji— 7B U (CC) 74 
Idar— 9 C 9li 
t-20PRlS«yi 

1- Rat 223 

. Tellapa—lO B 190 
ji— 21 B R 27r> 
home— 13 A 3 13 
t Khan— 1 Pat IV 21 
ta— 20 P U lStl7 
!— 12 M 39 
-15 M 411 
eld— U A 212 
ra— U P R IJiaS 
ri— 2 C N 47'> 
nmal-10PRlS<)3 
rmir-10 p R KvSO 
iBa!— 13 D Hl<l 
»Lal-14 5VR81 
—17 W R 39 • 

Kwains — 1 li B 42 
in— 21 Or 779 (Pat) 
inta— 21 Cr775 (C) 
itnlh— 3 G aSR 
ebandra— 33 C iX)9 
.. —160 M 1031 

« —22Cr 301(0) 

eonarce— 24 C 331 
Utton— 0 L B 172 
'y-R 0 N* 802 
lal-22 W n 7." 
nerdigner— 21 Cr 
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jat C S 220 

. (•> S 20S 
rata 3 P R 1915 
ya 1 n 214 
ephonii^ 13 PR 1885 
»i 20 A 158 
mat 21 PR 1883 
19 Cr712 

oatUl 28 PL 1915 
21 Cr 1R(C) 
„ 21CrM7(A) 

Riatnand 13 A J 58" 
le 2 >1 13 
lit of 

ipalayatn 21 M J 487 
100 .8C8'>-, 

^ 31 A 

‘ 19 PR 1911 

• 8 P R I'Wt 

• n P R 18<»0 
18 PR IB-l', 

7 R II (0 C) 39 
»Ia 1 19PR l<i08rFB) 
‘tat U Cr 2 W 
■ .. Hat 408 


3515 llimlal ..8 R L 422 (FB) 
3)10 „ ...18 A 107 

3517 „ ...14 0 N 259 

3518 „ . 31 C 105.1 

3519 „ .. 48 P li 191R 

3520 „ 10 P R 1918 

3521 Him Nand 2*1 P R 1903 

3522 „ lOCN'iaill 

3523 Him P-anja 1 R H 31 

3521 „ Singli llPRllW ! 

3525 3 N 94 , 

352(5 Himmnndc .18 C IWi 
352" Hiranand 9 0 N 127 ' 

3528 Himn.anda 2CJ 149 j 
3.5211 Himn Kumar 170X761 j 

3.530 Himc Jlya 1CL21 ' 

3.531 lUmshanhar Rat 951 i 

3532 Hiro IS 04 

3533 lliru 19 CX 220 | 

3534 Ilisab OrU71 o!2» lO-’OS, 
3335 niaaDnudilin...Cr R 4 of 

7.11.'02 

3530 Ilia Oyi.. 3 LB 73 
3337 „ „ 2 LB 2S3 

3538 lUatnR The 4LB 205(PB) 
.153*1 Hnin Ym 9 L B 92 
d>40 Hochnn . 3 W R 4 
3541 Halanco 1 Ag 17 
3342 IIoalvCTapa 8 11 3.U 

3543 Hooper 12 A J 14‘l 

3544 Hooscini 4 S 80 
3513 Ilopcropt 30 0 103 
35-10 Hon 21 A 391 (FD) 

3547 Hormasjee Rat 253 

3548 Hormarshah 2 B U 700 
354‘) lIoaaeiQ 0 0 90 

3530 Ilotchand 12 S 40 
3551 Hotlii Cr RiMtff 1.5-3-'03 
3332 Ilotu 8 S 60 
333-1 How oldhar 9 C 90 
3554 Hoatanna 12 P R 188.5 
0355 Howard Hat J‘14 
3551. „ 12 U 107 

35.57 llridaj 10 Cr 210 (C) 

3558 Hridoy 4 O N 245 

3559 llnshikeab U 0__7(n 

3500 lltanng 7 L B 273 
35bl , 7 Dor 1173 

3502 Htuktn 2 L B 302 

3303 llubdar 22 O C 159 

3304 Ilobert 42 B 400 
3505 Hochapa 15 B 152 
3500 Hoghrs 14 A 25 

3507 IloVatnin 27 P R 15«9 

3508 llukumat Cr R 10 ol 18- 

T-Tij 

3)0'l Hukumchand 33 C 5*27 
35"0 Hulia (’54) A X 14" 

3571 llulkorc? 21 W R 01 

3572 Hume 4l C 440 
357.1 Horbullubh 2>*Cls8 

3574 llur Chnndro 20W R 72 

3575 Hur Kishorc 24 5VBt5l 
357« „ Komari 24 5VU10 
35"7 llurdut 8 5V P. 68 
3.578 Harcndra 11 C 702 

3579 Huri Mohan . I U L 

(appa) 20 

3580 „ Pen bad 24 5VR60 


1 Unrji fiCX278 (FB) 

2 Ilarmut Khan {'0-5) A K 

41 

1 Hamath fSuha 2lWRSt 
1 „ Roy 2 W R .50 

i „ Roy cot) WR 311 

■) „ « Cr.l)tVR37 

r , Singh 20 tv R 22 

4 Hnro Prosad 7 0 203 
1 llnrpershad 4 X P 2.1 

5 nnrrceanrayan 2 C L 5is| 

1 Ilnrniiole 1 0 207 

2 llorroCliuwdcr t’O'VUTO 

1 „ 9 W R 40: 

(FB) 

4 „ Man(hi 14 BL 

(appi) 2 

•> , Kath 13 W U 1 

3 „ Soondari 1 C 20 
7 IlarroLolo 9 C 288 

Hurry Chnrn 10 0 140 
„ Prosad R B L C 57 
llnrsi 7 C 523 
Hnrsookh 2 X P 479 
lIomiD (’05) A N 34 
.. :i'» A 293 

IIuscB •> B 262 
„ Shah 12 B R 232 
IlnaciD Rat 471 
llnaeio Ally 7 B B 463 
„ SaheU Hat 988 
Hussain 15 P H 1**17 
Hussain Bog 31 M 548 
, Shah 17 C P 107 
lliisscm Rat 151 
„ Rat 725 

.10B3k8 

„ fia.bu R B 307 
„ ITaji 25 B 422 
„ Sardar 2** C 481 
Hussu 8 P R 1572 
llassun 5 K P 19 
Iluttooa 3 N r 2 
Union 2S27 
llyam 33 G 61*1 
lUcWAli R.atfiR5 
Ilyolh 2 Wcir 574 


Ibadoollah 18 <) 0 09 
Ihoo 6 0 R «k5 
Ibrahim 7 P R 1R'*1 
„ 7 P R 1897 

, llCrVH 

, Khan A 30 
Ida 15 PR USA) 

Ido— 0 C 3 75.3 
Ishar R C R04 
ILnmoddin 3** A 348 
llahi 2 A t«IO 
„ 9 P L 1904 

lUfcia 38 P W I'C: 
lUm 9Pr. It»« 

IlUf 13 Cr "82 ( 5) 
Imatn Rat 27 
„ 3 B n (C C) 57 

- All 23 0 252 


3»W 

J091 

J092 


.37UIJ 

3701 

37(/2 

3TC<J 

1 3701 
370'. 


Imam . 10 A 1.50 
„ B.akash Cr 27 nf 
2.t.’03 

„ Bandeo 7 tV U 26 
„ Buksh 35FR188S 
„ But Or R 2 of 

6 o.*o: 

„ „ .. 7 S 90 

Imam Pm 9') P L 1913 
Mand.al . 0 CX 16] 
„ Jlondal 27 C 602 
„ Sab 15Mya9 
Imami— (’85) A N 29“ 
Imamuddin 28 P R 1904 
Iniamullah (■05)A X 23S 
Imandi 8 C L 399 ‘ 

Iman Khan 14 B R 141 
Imdad (’83) A X 9 
„ Khan R A 120 
Imtiaran 25 A 132 
Inamulla (’05) A X 2JS 
Inajnt 28 A 142 
„ Jluanm . (’90) 

AX 74 

IOC P Jj 

lUOo 

Indar llAJftll 
„ 40 A 372 

Indarjit 11 A 202 
„ 20 X 200 

Indarman 3 A 837 
Indor Ilhan . 30 P R 1905 
IndcrDat 17 0 0 142 
InderHai .37 0 230 

Sara 21 Cr 418 (L) 
„ Singh 4 p 111910 
Indian Iron A Steel Co. . 

22 Cr 1*9(0 
Indm Chnndcr 2 C X 031 
Xath 25 C 425 
Indrobecr 1 \V p, li 
Indukuri 2 Weir 23'* 
Ingle B. B 2nj 
Intirar 0 A J 121 
Intya 37 B 1 ><S 
InyatuIIab 1 O J2I2 
Iqlial 17 Cr D-i (A) 

Irad I C U'.'l 
Irapa 3 B R 1S7 

„ 8 n 11 (OC) 102 . 

Irappa Hat 7S*.5 
„ 13 B 10*1 

Irbasapa 4 B 179 
Irphan 22 tV R <..3 ' 

Irula II. Cr440(Jl) 

Irya 0 B R yt 
I«a M r L J1M2 
leab 28 0 318 
„ 8 C K 373 

Ua Khan I S 3.1 
leap 9 B B 1 IS 
Isar<las 0 R lO* 
lihak 27 C 372 
Ilhan 1 Pat W 5t3 
„ Chandra 38 C 488 
„ « ..21C.32S 

» » . .5CN 173 
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3707 Ishan Clmndm .J»C 817 
3703 „ I)Q« «.Bli(arpi)SS 

370'» Isliar 22 P L ptOl 

3710 Isliardas 10 P II 1908 

3711 „ 3(5 PW 1*112 

3712 Tshen 3 C F2iV} 

3713 laliri 17 A 117 


3714 „ 20 A I 

3715 „ . 0 A JXl 

371(1 „ Prasad 7AS71 

(>' D) 

3^17 „ Singh 8 A 072 

3718 Jshtiflfj 27 A (»9 
37ly lshnr~17 W R 47 

3720 Ishwar — Rat 4*12 

3721 „ Chandra— 12CN 1010 

3722 „ „ —no 13 

3723 „ Prasad— 1(1 A J 323 

3724 l 8 hnrarj __]0 a J 770 
3723 Islam- ir>0r 251(C) 

372(1 „ MoUa— 12 CN' Uxxiii 

3727 Ismail- 18 P R i*io,l 


3708 JaduUr— 5 C 1. 3.*»« asra 

370*1 Jndu Ijil—St C H|H 
3770 „ Naiirhn — 37 O S30 .'18.17 

^771 „ „ — I Rat J (14 as38 

3772 „ N’ath— HOLM :i‘Ci<i 

377.) „ „ — rcx4r? 38(0 

377} Jnfar— (VI) A N* I.3I . .mi 


483., Jahur Ahmed (•;i3)AN* 1 17 3005 Janki-11 C J I 
.38.10 Jni l!o^rnd 13 () 0 2113 3900 Das-fOS) 
•'(8.17 „ K'l'shen . 21 Cr. 37!'(1) 3907 „ Prasad-8 
38.18 „ Ij»l .13 A 302 3908 „ „ —(Sf: 


iLi.'i „ — (IOX331 :mj 

3770 „ “<17 C H(1 38t;i 

3777 „ Huaaiz>>-1 U P 11(A) 3814 

3778 „ „ —12 A J 7.81 .181.5 

377'.* „ Mohdol— J* C X 531 3HUJ 

3780 Jafcr— 5 Q 55 3817 

3781 JafTcr All— H> W It 37 .3818 

3782 „ —30 r R 18«ll ;m«l 

378.1 Khan— 32 PR 1883 3830 


.Vamjan 17 0(812 390*1 „ — 19( 

.. KlAJdCS 3*110 „ „ —22 

Patti 1 Pat IV 010 3311 „ „ — 21 C 

Proknih 0 A 20(FD) 3*112 Janakil*ai-12 S 

lUi 18 Cr. J007(Pat) 3013 Jankidas-H B 

Singh ..12 P R 1900 3914 Jaa Jlahorot-d- 


381.5 30 P L ISlOO 

38W „ .41 P R 1»17 

3817 Jftij,5 .2 0 X IIW 
.1818 Jaimnl 10 B n 0*1 
.1<H*I Jama 2l Cr. 4l (N) 
38.'.0 .Tntnn — /-(.'V > V <>t 


3915 Jan Mahomed—; 
! .1*110 — 1S8 

1 3917 Jaa Mahomed—; 


^-81 7 ;; JaJnnmin ( M) A N 1)5 

3i,81 Jaffur Mahomed— 37B 102 3851 Jnimm 8 X 81 
3480 Jagahandhtt—t BL(appx) 1 3832 . 8 P R l‘iOO 

SJM J.c.bu.Jko<^ C .15 5S5.1 J., S.Vh .,15 P IlllMO 

3^84 Jogachsh — 2 0ScIxxxTiif :»83i 22Cr. 12“(Al 


3728 „ —13 P R 1,887 

3728 „ -ClDoLlin 

3730 „ .-15 Cr G03 (L B) 

37.11 „ —11888 

3732 „ -Cr naiof 2 7.'fl5 

3«3d „ Chant— 10 M T 573 

" » —UOr 23(M) 

3733 „ 8arkar— 23 C X 747 

3730 Ismal— Rat 181 

3737 „ — 11B059 

37JS „ Boirther— 29 2( 149 
3/39 Isrco Pcrshad - 
ni. 9 B L (Appx) 34 

S'-W iToe 8 inRh -20 W R 18 

374J Isri Pmsad— 

. 22 Or 20.5 (Pat) 

37 12 Issue Chundcr— 25 IVR 05 
37 W „ „ —8 088.? 

3' 14 I. Raut— 8W1103 

37 15 Isswar— 10 C X 410 
3/40 Isnar— 8 B L 19 
37l7 „ Chundcr — .5CX.51-1 

37 IS „ — 14CC81 

•!/4'l Italn— 8 L B 40.1 
3750 Itor— 5 B R 1034 
•1751 Itwareo— 8 IV R 8.1 

3752 Itwan— 15 C 209 

3753 Itwarya— 22 W R U 

3754 lynchitone— .2 Weir 480 

3755 lyaroo— (’17) M N 4*11 

3450 Raja— 18C 979(LB) 

34 57 lyetaly— 9 I C 340 


38.52 8 P K 1*00 

3*'5.l Jai .Sukh ..10 PR KMS 
3‘‘31 .. 22Cr. 12T{A) 

0 n L 3.19 
1 P R IWI 
t B R 430 
.12CXxr 

. 4 -Ii 2C4.1U 

3M-0 Jako 2MJ277 


. SM-OJako 2MJ277 3l»27 Jarti^ S 54 

Tu- 3V01 Jnlal 111PI.J917 392H Jaiha-11 C X9C 

ai m •• -•8091*2 3802 „ Khan 4 L B 277 392<* JascxU Xnnd-2a 

diJO 3*dk1 Jalaluddin .(’M) A N 17 31CK* Jaspatb-U C K 

-g- _ 3V;i Jalil 13CX80 SOllJamnt-RatSlfl 

8-ai T 'V 0 X 72 3032 Jaiwaat-Ol P L 

3^98 Jagan Lath-2/ A 468 3‘4VJJalloi>— 15 P R lOOl ' ‘ ‘ 


3919 Janokcnath— 2 V 

3920 Janokey— 2 C 461 

3921 Jaaokinath— 3 C 
3*122 Jann— 8 C X 0«J 
3923 Japit— 22 57 R ‘ 
3021 Jareadra— 7 C ! 
3925 JarRt«5a— (97-'0' 
3*.i20 Janp— 8 0 X S'** 
31*27 Jaro— 5 S 54 
392H Jaiha— 11 CX9C 
3929 JasoiU Xund— 23 
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4779 Koiidi llnlhati — Rat 9+8 

4750 „ Raubn— 7 B R 723 

4781 Koncti — 2 Wcir 551 
4762 Kong Lone — (OS) U B 13 

4783 „ „ —4 L B 11 

4784 Konoo— 1 LB 319 

4785 Koochu — 7 S 17 
47H) Kookor— I C L ISO 
3787 Koomar— 17 W R 3 
+788 Koondon— 1 A J 17 

4789 Koiinj— 15 Wll 43 

4790 Koonjo Leth— 11 B L 14 
1791 Kopil Dolai— 2 1 W U 71 

4792 Sdhi— 14WR3 

4793 Kopptiln— 2 VVeir 151 
179-1 Kora Rangam — 36 JI IW 
1795 „ Scllnndi — 38 51 552 
3790 Korada— 2 5Voir3Sl 
3797 Komp— 12 0 X cxvi 
4798 Kotapuhi— 5 51 160 
1799 Korlian 5Io1a— 1 C J 329 
I'SXl .. Mullah— 2 Cr 406 


4828 

+829 

+830 

48.11 

4V12 

4833 


r M 347 
— Rnt 209 
—Rat 308 
—7 It R 472 
Anant — Rat 877 
Ayjar— (’18) M N 


+834 


520 


4840 


4841 


i5(F D) 


.. — 24MCI1 
. .. „ Bchari— 31 C 993 

(PC) 

1680 „ Dhan— 22 0 377 
4837 „ Dhone— 12 0 539 
4638 (Jobinrta— 20C358 

4S39 Krishna Cobind.a — 

!> C X 859 
Knminl— 

30 c i; 

Mohan— 

21 Cr. GG9(C) 
Mohan— 1 CL 58 
Monte — CCL 289 
Mnrthi— 
fJB) 2 M K 179 
Xath— 12Cr 359 
„ —3.1 A 514 
Pandarani — 

16 Cr 134(51) 

6 Dur T 108 
Pc;daii — 7 LB 35 
Proshad — 

l.i Cr 6(C) 
Rao — 4 B R 53 
Rar]i— 7 B R 472 
Itcddi— 24 51 136 
„ —33 MOO 
Shnhaji — SI 
£erami — 

26 M T 331 


4848 


4851 

+852 

185.1 

1854 


ISoC, 


Kriihnn bbat-lO 11 319 
Kri'hnnjI— It.at .522 

„ n u inn'i 

„ Pandurang— 

2J B 32 

Krlslinnmacbari— 

29 M J 178 
Kri«!inanricliariar— 

12 M J .151 
Knilin.ammn— 17 M T 15 
Krislinanand — 

3 15 L (A C) 50 
Krislinanund — 

12C68(F B) 
Kriahnappa— 5 L W J05 
—1 IVeir M 

KrisliimrflO— 22 Cr. 151(N) 
Knahnnt.ami — 20 M 125 
— 21M301 
Knshnnswntnr— 

25 51 J 3 19 
Krtslinaswami— 2 Weir 10‘ 
Krishnaswaiiiv — 

(•{ri.’00) L D 388 

Kritlmaswnmi— 30 M 282 
Knslmasiratnr— 8MT 307 
Kruhnnryo— 20 Cr. 71 
.. —23 M 5.3 1 

Krishnochom — 10 WR CO 
Knslitappa— 20 M 31 
Krisinga Del*— 10 CX 550 
Krista Ahladini— 7CX 118 
.. Chandni— OCX C30 

Knilendro— 7 W R 30 
Kristna— 2 Weir 21 
„ Pillai— 31M+3 

.. nan— 7 M 11 6S 

Kristn Behan — 12 0 L BOO 
„ ntiono— 25 W R 0 

„ Lnl— 10 C 206 

Kristoproaud— 22 W R 74 
Kshatri Sir.k Singh — 

15 Cr 263(M) 
Kubra— 10 A 09 
Kiichi— 3 LBS 
Kudrntoolah — 3 C 19,5 
Kudruttulla — 39 C 781 
Kofiladdin— 20 Or 2)8 
Kakati — 15 Cr G21(M) 
Kulada-33 C 33 
Kulandai— 10 M T 389 
Kulbous — 31 Cr 735 (I'.at) 
Knldip— 29 C 410 
Kullan— 32 M 173 
Kullian— 2 N P 40S 
KullitnooJdccn — 7 WR 53 
Kullu— 20 A 326 
Kuloda— 11 0 X 100 
Knlsum — 12 Cr. 109(.V) 
Kultamn— 1 A 129 
Kulam Sheik— 10 W R 39 
Kulnr — 10 Cr 294 
Kumalia— Rat 285 
Kumarandy— 2 Weir 394 
Kamarasami — 23 M 314 
Kumar JIutlia — 

(’19) M X 199 
„ Swami— 41 M 085 
Kumhussa— 5 M 28 


1917 Kumwlliii Kat 


9 r 


ri|R Knirudinl— 2S 

1919 Knniudnilli— : 

1920 Kumuk"m— 2 

1921 KunaSih— 2s 

1922 Kand-in— 30 

|9.*:{ „ — 30J 

1921 — (W 

1925 Knn!.ambu-( 

1920 Kunliipumieh 

192" Knnl lya— 4 ^ 
192s Konijil— 2 1 M 
-1929 Koria liehari- 
1930 Konjal— (91) 
4911 Knnjir.— 2W 
1912 Kunjuri— I M 

4'V11 Knnnath— SV 

1911 Kunnud— 10 
19+5 Kanwar— 21 1 
4916 —211 

4017 Kunr Lai— (1 
4‘«8 Keppa-O M . 
1*1.19 „ Mod til 

4910 Kurpamma! 
4*ni Kuppan uM 
4012 Koppin Amoi 

4911 Kuppiyyar 
4914 Kuppo .M 
•1915 KnppumntDn 
4*110 Kuppuswomi 


4*110 Kuppuswomi 
4*U7 Kura C^VI 
49 IS Kura ('01) *’ 
4*11*1 Kiirambn 8 ; 
19.W Kndceii U' 

•1951 Chottr 


ifi'.o Kiuliippan . I' 
Ko'il ('O'l ■ 
jo'.l Kuslia 5 Cl 
4.,-, 5 Kus|‘y-* 

4956 Kustantia '• 
4()*,7 Kustonji 4 t 
4rv5s Kasum 3 C . 

S le 4 


4i)f:n Ku'tKti Kutb, 
4f)(ll Kiithoali ' : 

4002 Kutrapa - 

4003 Kuttaran 1 ■* 

pdll Kutti .11 ^ 

4C(,', Kntulial 151 
4000 Kwo Haw. 
4ri(,7 Kya Xynn * 
4908 Kynii Ba« - 
1969 Kyaw Dnn j 

:■ 

4972 .• 


1073 t-’l”'*”” ‘2g 
497 1 Kyo Shin t -J 


4976 Laban Hla (■ 
4970 Labbeo 5 X 1 


-/-5225 J 


TA1113 OF CASES— DY NAMES. 


21 


L 


Labhu Ram 9 P L lOOo 
„ „ 29 PR 1918 

Lacbcha 1 O J 141 
Lacbhmandas .30 P W 

1918 

Lacbho 18 Cr 382 (Pat) 
Lacbi Cr R 1 of I6*l>03 
Lachman (’80) AN 181 
„ .. 5 A 161 

„ .. 20 P R 1882 

i „ 19 Cr 1002 

' „ Cr R 6 of 


5036 LnliBlininn SaVlram.M 

2B481 

6037 LaXslimnn SauRor— > 

Rat 892 

5C38 Lakshmana 0 M 12 
603'l „ Chctty 

9 Sr T 203 

5010 Rakslimnyu 22 M 491 

6011 Lakalimi Rat 152 

6012 „ 2 Wcir 162 

5013 Ijikstimibai Rat 515 
6014 Lakabmicliand 


22.4.’02 
22 A 267 
1 A J 186 
(’90) A N 281 
Das 22PR1901 
Ojha .16 0J669 
Siogb 2 A 398 
I Lwhmaaa ( 04. *06) D B 4 
> Uchmi 16 A J 2106 
Kant . 18 A 301 
Narani 22 Cr 
. 2-6 (O) 

^ -■ .. {'87} 

A N 103 

’ i> Karajan 
, 20 Cr 742 

•1 Siogb 1 Fat J 560 
19 Cr 225 
„ .22Cr86Pnt 
^ wchnmal Or U 6 of 

C .9 02 

JuaKhan 117 P L 1912 
JlndhaSioffh 13 PR 1016 
JWkia Rat 337 
I “«ya Rat 630 
: (’ 02 ) A N 148 

J,;- 11 PR 1681 

‘ “Stta Rat 973 
Rat 922 
Rat 321 
* Uhaan Rat S72 
» Uhra Cr R 10 of 
fi , , 24-11-02 

“ wkanair (1916) 

. , . , U D II 124 

' JAkhan 18 0 N 593 
kikhan Chanilra 


21 P R 1901 (FB) 
5015 Lakaliniiilas 32B1S4 
6016 „ 14 11165 

5017 „ 6 1111060 

6048 Lakslunipatlu 2 W’eir 121 
5019 Lakhshniinaraaimhaija 

15 Mys 271 

5050 LakahTnicajokam 

19 M 23S 

6031 r.akshmi Kasarappa 

31 M 133 

3052 „ Karayan 

9 O N 597 

6053 I.akahnijB Rat 8»5 
50'4 U1 I2CrU0(S) 

00*i3 „ 14 r P. 1888 

5050 Rat 19 1 
0057 Dchnri 9 C N cclxix 

60.-.S „ „ 10 0 N I«l 

50’.9 „ 3HA39J 

5060 ,, Bobarr 13 C J 331 

5001 , I I’at W 205 

6062 ,, „ 9IC2CI 

60ti3 „ Cliand 43 P L 1912 

506 1 Das 4 0 374 
5C0S „ Khan 5 P R 1918 
5866 „ Lokpal 22 Cr 143 (.1) 

5007 « Maliumd 28 C 161 

5008 „ Jteah 12Cr077 

5009 Mohan 25 C CJ7 

5070 .. Sahni IJ A 183 

5971 „ Shoikh .1 C K 38" 
5o72 Singh 31 A 214 

6073 „ .. R"*! 4>2 

5071 „ 38 A. 195 

5075 .. lUP 1.1914 

5076 .. 7 0 P21 

5077 Liila 31 P W 1913 


, , , , 18 C N 393 

«1UU 

wtbi 27 P R 1902 
-jj » Karain 23 0 N 100 
liu ^'arayan 37 C 221 
. 5«imi Ram 23 0 J 595 
I Das SDR 978 
.. 32B1S4 

pat 15 A 305 


I*klm 


‘lakh] 

lakhtaj 2 N P 132 
. Ram 12 0 K 67^ 
.“‘V* '^50 
{ Rnt C'70 

- Rat 327 

" 22 Cr 351(C) 

• " Bala C n 121 

- Dagdu 10D5I2 

20 D 552 


„ .32 A 78 

23 P IV 191 1 
„ 316 P 1. 1913 

„ ir. A 3 41.7 

llahruinal Rat 803 
nnrki*scn 37 P 1. 

1914 

Ojha IV.CVJ 
„ Ram 11 C K csl 
.. Slab 3'. P 'V 1910 
l^ilak (‘82) AN no 
Ij.Hn 16 C N NW 
Ijilnram (‘62) A N 160 
Ijilbu Rnt 1*>1 
Lnlehand— 18 C 549 
I.ntdhan— 27 C 892 
l.-ilit-37 C 439 

Chandra — 5 C K 335 
Mohan— >5 0 J 176 


5096 Lalit Mohan— 28 0 709 
6007 „ „ — 3CN28I 

609S „ „ —IS 0 N 702 

50519 „ Tuvati— 21 A 177 
5100 IJtlith Chandra— 39 C 119 
6101 „ Mohan— 38 C 659 
5103 Lalji— 19 A 302 

6103 „ — 18 PR 1883 

6104 „ —15 P R 1886 

6105 „ —14 B R 306 

5106 „ — 18 Or754 (Pat) 

5107 „ —40 A MO 

5108 „ Gope— 5 0 K 100 

5100 , Ilari— 20 Cr 226 

5110 „ Tewari— 1 Pat J 000 

(FR) 

5111 „ — 21Crl91(Pal) 

5112 Ufcbela-8 B 11 (.Ve) 

94 

5113 Laljjaram — (’68) AN 96 

5114 Lall Beharce — II W R 50 

5115 „ Mahomed — 22 1\'K74 

5116 „ .. -bKP2S4 

5117 „ Miah— 12C690 

5118 „ Siogh— fiNP270 

5119 UlU— 170 092 
6120 „ Chowbcy-2NP40 

5121 n Mittcrject— 18 4V R 22 

5122 Ulli— 7 A 749 

5123 Lalloo— 8 W R 54 

5124 „ —13 C N 303 

5125 Latin- Bat 159 

5126 „ Karwai— 5 B 11 (cc) 

63 

.>127 Lnllubhai— 4 13 R ItO 
5J2K „ —14 DR “60 

Sjojj —11 B R 8"S 

5130 .. — B H (CC) (.4 

.5131 I-alta— 34 V «>4 
5132 l-aUn— 17 \ J 891 
.133 l.alu-8SM 

5134 „ — 4 S 23S 

3135 ,, _Cr P. « of 12 12-02 
5JS<> —11 1 0 j83 

5137 „ —2 P K 18'« 

5135 iJtlu <Jnpe — 1 Fnt V.' 691 
5J3*J l-nlub'ai — 1 B 232 

'.140 IflDicr— 15 C N 9'^ (P C) 

5141 L-angadaya — Rat!04 

5142 Langndge — 3> \ «■* 

5143 l.anU-^2 W'eir .>’:2 
5Mt Laniha— 4 Bur T 24 

514.> MppreT— Rat 938 ' 

5146 lAPyu-l L 1130'. 


5158 

5159 
I 51C0 


Ijiraiti— 5 A 221 j 

l.ashari — 7 ' 8*>3 (FB) | 
Laskar — 13 C N 1113 

Latclimana— 2 R nr 3rr> 

I.atchmi— 2 IVnr hll 
Uung— CrR36of 23 IJ-O. 
Law Kaw-Cl8)3 f II I IT 
I.awrcncn — 9 M T 322 
Laxman Rangn — 3.*.B2'2J ' 
„ Sahtaoa— 9 BR 8'‘5 
Laxumana— 2 tVcir .3V5 
Lairaya— 19 B K 3^'" 
Lrakat Ilw'nn— 7 CJ 70 | 


6161 Lcdgard— 9 A 191 (PC) 
0H)2 Leo— 14 0 N 304 
5103 Lchna— 4)6 PL 1913 
6164 Singh— 18 PR 1916 

51(17 Lcintii— 11 0 10 
5166 Lcijn— (’86) A N 96 
61()7 Lckha— (’82) A N 178 

5165 Lckhraj — Ag (FB) Ed 18“ 

p 206 

5166 „ —31 PR 1910 

5170 Lckh Ram— 12 C N 678 
6171 Leknn— 13 I 0 1005 

5172 I.ekria— 8 N 20 

5173 Lcong- 12 0 N 1044 

5174 Lester— 20 B IG> 

5175 Liakat— 3 M T 154 

5176 „ -40A13S 

3177 „ Ilosseiii — 12 CN 24( 

5178 Liladhar— 8 S 309 

5179 Liladhur — Rat 461 
51S0 Lilarnm— 2 S 110 

5181 Lilu— -5 B 387 

5182 Limb-i— nat397 

5183 Limbaji— 22 B 760 

6184 Limmo— ('ll) 2 M N472 
5185 Lindsay— 4 M 121 

5180 Lingadu— 2 Weir 029 
5187 Lingappa Goemdcj— 

27 M 13 

5888 „ Knicker- 2 Weir 

6 '0 

5180 Lingnroj- 17 Cr 143 (M) 
SI'IO Liiignjn— 0 M 258 
'.191 Lingo- Ral2S6 
'.192 Lobo— 18 IJ R 71HJ 
5]<11 Lochnkala— 1 B .ilO 
719J Lochan— (’81) A K 28 
619'. Lotkloy— J! Cr. 297 (M) 
'.PHI l.i.gTm— 3 4 M 8n 
5197 Logan.-ithnijer— 0 M T 17 
51'IS Lt.ko NmI. 29 0 382 
519.> „ „ —.30 C 923 

5200 „ „ 10 C N 1091 

'.201 „ „ lie 319 

6202 Ul.pii.nl.— fi 0 N IC9 
•.20.J lajkhiat— ('90) A N 147 
5204 Ukum-il — 8 B in'! 

520> Ulit molinn— 18 C N 702 
6206 .. —5 C N ccix 

5207 Utiiirta— 21 Cr 3^9 (L) 
6208 Mit-m Singh— 13 C P 18'l 
621.9 Utc — 1HWK44 

6210 I.'.wn Karan— 

21 Cr. 47.-. (Pat) 

6211 Ln Bcin-(72.’1'2) L 11479 

.6212 Luchri— 12 '4 R 23 « 

’.21 J l.uclii — 19 R 5.6 

6214 Luehici-*. W R .'.J 
.'»2|j Lurhman— 'II C710 
629. I uch. m. put — 14 W R 17 
6217 Luclitninarain— 1 1 C 128 
',2I8 Luckhce— 15C W.l 
,'.219 l.uckhy— 21 W R J8 
.'2'2'> J.'jcVt— 20 W R .V) 

6221 J-'id iim — 8 0 73»« 

.6222 Luu Fnacra— 3 R R 675 
62-.n LukLsn— 11 Cr. 170 (C) 
6221 Loktim— 21 R II U> 

6226 U'lmat.— 3 P P ll'J’ 


TAIILE 01 CA^E-* — K\'IJ 


[oi: 


r>.’JG Lurisctti — ‘2 \Vcir4r>7 
r>2J7 Lutcliniika — IL’ M 3o. 
tt'2'2b Luttliiniili— 1 Weir 1' 
.'jj'i 1-v.iii— 0 r.'s 

— i-.i c :2''G 

5l’3l Ljalli— C X i;‘a 


ru 


:>j 17 


.ns 


.‘..MM 


TK< 


I .-,.•‘.7 Ma.lho fiir 15 A J IMS 
' .‘.JsS Kim (1'G)A\.'117 

] oJ'.M .. Conir 13 AJ OMl 

1 fiOXSU 

r.S-U MtiU.oi>or«iil lie 111 
I r.JMj Ma(ll>no-<no«liin IIIWIH'O 
I Ma.lJu Kitr/H* 
i .'.-'.il „ :!iCr ll!Mf-‘t) 

I Smlin 7 C X 

Ma.Jhub If.WU i?'l (C«»‘ ) 
.’..‘'.>7 „ 7 W K 11 

Ci>iu<1r> 31.1) I'll] 
Cli'*llprjt.a 

b C N *x\i 
Cl.uiuler 1(>C l.'l 
„ ii\vi:i3 
Mil 1 \V K '2\ 
'fcfOT ^lnU.UMjiljH I C K 117 
•hlOl Ma.l.L’i IGCriMM'l) 

„ Mallara.ln 

.3.:M 17 

(OJ uo r n 13 1 5300 Mnrtira (11) 1 '1 X 35*. 
(MTi>i)i ij 131 '.IM7 Ma.lura i. C X 7-’ 

MDS MnOumi 13M51 
3-' C l'‘7 

.‘.310 Mnsan l.il 30 1) K IW 
.‘.m . 1GAJ35M 

.*.313 . . CD 633 

5113 .. llBir. 

.‘.311 . .. 33US‘r. 

5313 MnjrLin 3 I) 1. (\ C) 17 
MU> >Usliun low U 10 


1 1. Mm 3 niir T 71 
llli Ki'ii 3 I, D 13* 1 53'^ 

Hum ((>1 03) I U IPM 
Ka I 4 L 11 3ID 
Km (07 Ml) f in 12 
Kyi 4 liur T 17.! 

Kvwf 10 I C 773 
'll I Ilur T 3 It! 

Momi. ((.13)1 117 
Mti (Ml 1,1) L15374 
On K\ im 


.*uino 

*.301 

5!tl3 


Sa>T ilm 

( o U') I. U 513 
Sein M Hur U 1 >U 
Shwi s I. ll U'3 

( '0. a ) L B C(.13 


31 Cl 'U1 (L B) 

.‘230 Mnt Cm 1*. V .110 
3351 MakGoinK) lii \V U (iM 

(0 J) 33Wr. o' 5)17 'tftsoirt' .*. C 131 
.’3*>3 'l\i,*ii,'or 3 r U IW 5)IS Matb» MnsU ;i X 1* 
53‘.l Mncliat 10X15 .*..!10 Mahabir .« A 'mV 


.‘-Ml 5 IilIi1i»i 2-MMV IMl*, ' .‘..iLM 
.‘.3*.5 Mielii Kwlli I. M T I’O*! *»U1 

.*3.‘>0 Mnehu Cr lir.oflo 13 03 .*^133 
.‘3.‘.7 MBckjT 13 Cr U(C) •■..!3) 

33*>S Maekenrio I C .3Ti '.)3l 

.“3*iM 'Iftclooi' .1 C X ci.'sxirt .'o3') 

3300 Mnda (S7) \ S' 100 i 
.‘.301 Mftdaw Mftnil.l ."O C 0''7 ' *>.>30 M«liil)ir|>ur 3X 1 10 

3303 „ 41 C 003 I 3.137 M.»had.iji Bat :t30 

5303 .. Mohin «. XP J03 I ’.dds „ S.»<l.i«!iir 

5304 M.idapusi 4 '1 .I'tl ! 11 H 37*. 

.■.3l<> Mn'br (b*)\X5M -k 13'1 MahaiWi 5CS71 

.*.300 „ Hiksli 3*. A 131 *130 Mab.»«lco 13 A .)m7 


11 A 7 
<5 0 0 315 
31 A 3*33 
1C A J 3«0 
31 Cr »5.)3(\) 
PrasiO 

(•'.!) A \ :i0. 


.*.307 .. S.ilicb 1 "'cir im; \I31 

.■.3GS .. S iliib 4 Bur T 3oll | '3.33 

5301 Ma.hrai (•,■;•.) \X.'.l i 'IJ.l 
.'.370 'laila= mii 13 M 0 K K B) 13 1 
0371 Maa3.«n\my 10 M T 33 ' *.135 
5373 Madirara\aclinr I'i'l ‘.U ' .5330 
5373 Ma.Ulel. '20 M T 31 .*.037 

*0374 MncldipitU .11 'I 54“ .5335 

5375 Mndd.poti <1 M T .'nj ' 5.130 
.*370 Mndlnv l,isiiinii 411.117 5313 
5377 Midliava Rao HI B 7 55 
.'371 'ladlia.dis KatOIS 
r.37i' Madho ('S3) A X o'.l 


5311 


15 A 3 


3'.l (K II) 

o;;-;; „ ii> A 3i 

5313 .. 30 Cr. 775 

53i| „ Cho'\dliiiri 

IS c X 311 
'.315 Madlio C'lC'ii HI "'ll 51 
531 c Dhobi 31 C 557 


(311) W U 15 
" r. A J 253 

„ 23 t) C 331 

2ICr..‘d.(A) 

„ Kunwar 2> A 537 
„ L. 1 I 13CX7o2 
„ Sin!rh37C93l 

(17) AX 113 
„ Towari . 

(■113) A X 5S 
5341 MaliailcocSr 0X25 
*k343 Maliadcr 11 BR7I> 
534-1 Maliidlin Rat 1.10 
.*.314 „ Rit3i7 

5345 .. „ RatoM • 

.*3110 Maha.In Ibit 730 
.■..UT „ Xasru Rit 

5.!48 ,, Tiikanin 2 UK 333 

.53 10 „ Vitboba K.it M3 

5150 .Muli.i~ira 12 A J 461 


.*..11.1 

5314 

.-.31.5 

.53*^. 


ItHs 

.kIHI 


Milnjui ..13 C 70'> 

'la’mli ni’UlfU 
Mnliihliiidilm 33 C 701 
Makilmg-.^ all 1. M H 10 
Matiiiinilih 2 C X 7-17 
Maliiiiimid lliji . 

.3 R R .30S 

.. K1 in r, M T 335 
„ InnruiMin 

IS c X IV. 
Minn 30Cr. 500 
Jlatiai’itnail Skali 

.S 1* K 1013 
Mal..in.lu 31 Cr. .V.»0 (I.) 
M.ibinrn J I’at J 50V 
Jlihanl Dl.iuraj 

•3 11 1. (A C) 27 
„ Kirpilliiii 7 A j 017 
„ Of Tirupathi 

13 M IS 

Milmitb Kn«lini D.-vit 

1 Rnt 5V 013 
Mibirtlia Rliirntdi* 

I I’at J 3.50 

Mal.ii3l-(1'0) A X 100 
M.ibar 33 Cr 111 (A) i 

Maliamji Runlwtin I 

0 C IPI , 

„ Harlulhbli 

;i c X 14*5 

„ Miilbnr.v 32 C 1 j 
„ FurjaVnnti 

M C N in*5 

Mabanii Daludor Sinzh 

II C X S1.7 

Mi«»ir 

7 R L (ippi) 10. 

„ {fliisl. 3 I'at J »1P3 ' 
.. 30 Cr 7lO 1 

Towan 2i. \114 ‘ 

\pnk.iti5Mri 

17 M T 3>>3 

'Jal. .mtu 

J.isn in<iiis;i 32 B On ’ 
Mnliirbin 39 A 7 
Mnkitab 17 I’ R in.*, 
M,il.aU) 4 C X 505 
Maliavir 1 R R <>9 
Mnbbtx'b 31 Cr 5i.3(A) 
Mabl.iib 11.1 r L ISHl 
MalibuUili U C X lelir , 
Mahbatvin 15 A 14 1 
Malidoi 31 Cr 312(A) 
Malieudni 5 11 L (ippi) 39 
^ Sm-'h 30 A 17 
Mnhcii.lnimriTan 

1 n'L(ippi)7 
„ 3RL(ippi)7' 
Mabc'li 20 Cr 370 
„ D. 1 S 4lPRin5 
Mnbp.!liri (00) A X 130 
Mibosliu (’1*1) A X 30 
.'Inlics.vam 31 JI .*.13 
Mahi 17 P "■ 1901 
Jlalinn Ss P R 1900 
Mnblm 3 R Ij (Ac) 07 
Mnliima 1"\VU37 
„ Clundm 

0 U L (ippx) 7.S 


.*>105 Mi'ilm Cbaiidn 
4BL 

.'100 MaLima Clnnil: 

f. B L {1 
.5107 Mi’.'m 7RL. 
5101 'InUpya 5 11 1 
510'! Mibnvl l‘nid 

5110 .. Kl.an ■' B 

5111 Mibniadi 31 C 

5112 -Ml’ na 03 B L 
.*Vl.l Ma’m 21 A P: 
.711 1 MahoJeo 0 Ai 
5115 Malu.’i'id.li 3 
.5110 Maboned 37 I 
1*117 Maboned— Bit 


5111 „ 


. r.at ^ 


5410 


5131 


513, 


..ri 
3 Bit 
Abdol 4 


AbiJ 11 
All 13 W 


513! „ ~ 

.5137 „ Alim— 
Cr. R 10 cf Sik 
5121 „ Ally— tE 
Aihrafud' 


643i5 


5131 


JliViir— <' 
Bhakko- 
lluk‘h-S 


.‘.4.13 
.‘,4 k) .. 

.',«l MalomcdPJy 

.‘»135 .. Pr*l'*‘ 

.*43(1 Mahitrcd Hub 


.”437 


lloerJ 

13 BE 

nc~3' 


.*,+14 

-VIU*. 

5+1*1 


Pi ll 

Isnii'l 


.5441 

.-,4P* 

5+50 


K..H 

Kaun* 

1 

KhJn 


T.MII.E OK CASES — BY NAMES. 


slnmfd Varis 0 S 277 
„ Yakub 

(at) A N 172 ' 
Yaaliin 4 It 101 
„ Zalmr 

(•f)) A X R'. 
iram o S 2tU 
Jfo 2 S 11 
aba 1C A J 270 
abuddi o C 67l 
abamadAh 23 A RI 
idhaa 2 Cr 2-’S 
'?b oCJ4l7 
'to 21 Cr 4(5(0) 

» 41A4S3 

Lai 20 A 133 
ailamdi 8 0 014 
am Jan 27 A .772 
‘■nabah 21 Crr.'.7(rat) 
iBada 1 Weir 101 
>'‘n 3 S 31 
»J«ty 2 B R 10'12 
ajBd 23 0 X S02 
>]bi 2 C J 027 
'JJi 2 7Veir 137 
ijobar 24 7V R 1 1 
■3ell 27 M 15 
n..™jllAJ!C3 
kbao 0.) PL 1014 
" npRifioi 
17 A .317 
" 19 Or 207 

" 11 ON. 712 

- Saha 1^ 0 271 
.. “lal 21 Cr 8.31 (C) 
Jjatambn 1 X 18 
U A 3.74 

>tben (-<io) A N 100 
21 Or .318 (A) I 
’> 27 0 133 
Cr 200 (Pat) 

, -- 22Crr.3(Pat) 

band 20Cr3s<» 

Rm?h 3SPUISS7 
'a sieka 21 M J 3S1 
, Slash CPU i!)|(5 
7 M 11 

"P®. n Bit 10(5 

sjil 18 0r32‘l(M) 
'«baDeeastro 

, 13A31S 

owda 27 B (514 
7 B II (C C) 04 
,7f‘ Rat no 

^tpiad 30PR1KS7 
’ Hnsain lOJiW 
Prefab 3(5 C {f>4 
Soltm 11.7 P I. 

1SX)3 

;=?» 31 ji 40 

2 BOW 

, Rat 373 

ClT) >l X r75 
■ippa 27 M 127 
Pu*tsi..<5 
p R i{ii7 

.“‘Wjana 2 Weir 107 
■‘paadx lJCr20'5(.M) 


.7723 MnRislicri 4 M T 00 I 
5.724 .Mnllppa 2U'c»rllO 
•>72.7 .. 2 7Veirl70 I 

5720 Mftllii 1 A J 3ss ' 

.7727 Mnlonv 1 M II 103 ' 

.772R Slalii ' 23 B 70(5 (P B) 

.772'* Mnluk CrRlSof 

2«>-12 01 

57.30 Mnmmadi 2 lYcir5l5 
5.731 Manna 

Cr. R 4R0 of .30-7-93 
.7.732 Mamnn 14 P R 1R'*7 

.773.3 „ 1 4 P R 1S94 

.773 4 „ 7PR190I 

.7.735 „ R.1 P L PWl 

.7730 Man Bhoy iQ Cr. .701(M) 
7737 „ Mohan 21 A N) I 

.7.738 „ Singh 3.7 A 770 I 

.753'* „ „ 18 PR 1834 ' 

.7710 „ „ (’81) AX 291 

7741 Manaji 14 B 381 
.77 42 blanaruddi .35 0 718 
.77 43 Jlanavala 20 bf .709 
5544 „ Chotty 

2 M T 207 

5747 Mandi Ghasi ('02) MX 40 
07 40 Manok Lai 21 Cr R33(X) 
5747 Maoek Chnnd Rat 312 
5718 Mnnckji 5 C R 1032 
5749 Maneklal B.at 3715 
6770 Manga 11 0 0.3(50 
5571 bfanga Ram 28 P R 18SG 
6572 bfangal 04 P 1. 1912 

5551 „ 30X13 

5754 „ .31 P R 1910 

57'3 „ 20 Cr 17 

5570 „ Chand 14X131 

57.77 I, Haidar 0 C N 101 
6558 „ Singb R P U 1RR4 

55VI „ „ I2rUl'l08 

.75(i0 „ ,. IPRlh'll 

55(51 „ Tekchanil 10 B 274 

5502 „ 10 n 2 k8 

55(1.3 Mangala 2 7Veir(U4 
6704 Mangan Das 2t* 0 .479 
55()5 Manganlal Rat5K> 

5700 „ 14 II 115 

6507 Manpapathi 2 7Vc»r 221 
5508 Slnnpar IS A 378 
570'* Mnngat 11 P R 1903 
0570 „ 21 Cr 5(»2(4) 

5571 „ Rai 1.3 A Jill 

5.772 Mnngha 14 C P 170 
557.1 Manglnram 

Cr R 7.1 of .3 11-03 
5774 Mnngiah 2 Wpir f55.7 
7.777 Margm 2 Pat W lt(» 

5570 Jtangu 2 V. 5 10(1’ 11) 

.7777 ,. lPntT3H. I. 

.7.778 227 P!. l-'U 

577'* .. 22 Cr 2'-5(L) 

7780 Mnnbari 45 C 727 
.7.781 Mani Ram 22 P V> 1912 
6782 Manta 10 B 4'r7 

.7,78.3 Slaniek 2lC4'»-2 
5o8j Manirkan (5 M J 14.1 
.7.78.7 Manibar 7 X lOl ( 

5.7'8'. Manik Rat 727 5 

6787 „ .. 2ICX387 : 


I .7788 Mnnik Azimuildi . 0 OX 923 .7(770 Maqbul 20 Cr 815 

5789 „ Chandrn 17CN205 5071 M.aq<!ood 21 Cr 050 fX) 

ST'tn , Lai 40 J 411 5G72 Mnquire 5C 124 

. 5791 „ Mandal 0 0 N 20G 5C7.1 Marakkal G M 371 


55«12 „ Pan 0 C X 3.17 

55«M „ Bai 3.1 A 771 

6594 Manika 30 M 22S 
5597 Mamkam 4 M T 324 
5.79(5 „ 19 M 20.1 

5597 Manikka .30 JI 228 
.7798 Manikkam <i M T 1.78 


607 4 Jlarcrea . 15 A 310 
507.7 Slardan R.it 30 
5070 3Iaro Gowd 

37 M 125 (F B) 
50.77 Maretha 7 Or ICG 
51.58 Margam ('14)11X124 
5059 Margan 30 0 302 


5000 Manikram 0 M 03 

5001 Mamlat 1 4 B R 499 

5002 Manindra Chandra 

5001 „ (ihosli 


2 Cr I9')(M) 5000 Mnrgasahai 32 M J 79 
M 03 5001 Men Rat 101 

1 R 499 5002 „ Xaicken 2 kVeir 422 

indra 5003 „ Parsu 42 B 202 

Mil 6(.(i4 „ Valayan. .30 M 44 


18 C X 580 50C5 MariaTn Cr R 10 of 

5004 „ Kuhoro 22 Cr I8-4-''‘ 

23S (P.at) 5000 Jfnridu 5 JI J Ry 

5005 „ Xandy 5('07 Marmagi 2 JVcir 203 

30 0 112 500.8 Marisma OPR IRSl* 

5000 Manipor 42 C 158 5009 JIarkandaz I Pat J ‘‘I 

5007 „ Doy IS CX 100() SG70 Sl.arnkfcal 2 Weir C50 

.7(‘4)s Mnniruddin 37C.3R4 6771 Martand 20 B 103 

5G09 „ MuniUI 5072 Martaadrao 11) Cr 000 

18 C 75 5073 Martin 27 A 2'Hl 

5010 „ Sarkar IOC 41 507 4 Mnru 10 A 207 

5011 Manjaya 11 >1 477 5075 JlarudaimntJiu . 

0012 Manjhli fOO) A X ISO 2 IVcir 61 

5013 „ 19 A 73 5070 Mnrndanaynknm 

0014 Manji Rat 494 17 Cr 217 (J 

5016 „ Rat 51!) 5077 Mnrudnppa 16 Or 71 (3 

5010 Manjnath 10 1) R 105-3 5(>78 Marula (1011) 

•71.17 Maiiki 27 A 417 2 M X 4' 

5(.I8 „ 2AJ(.4 5079 Jlaruti 15 0 P 11 

5(.19 Tcwari 2CX 719 6080 „ 21CrC5(n) 

5020 Mania I).ala It. B R 9((> 5081 Masha H M T 222 

6(.2I Mnnkura 27 <* l.t'l 5'.82 Mneliuk 1 4 Cr 214 (A) 

7C22 Manmatha 3tC(.87 608j JlualiuL Ah ]iCr211(A 

5023 Manna 24PR1"01 .7(*84 Masilnmant 2 Weir 14( 

'7(>21 „ .«*NM2 5085 Mast All Cr R GO of 

5«.27 .. 3PWI9J1 U.3.0 

7920 15AJR4-8 [ 5(.80 Mftsta 15 PR 1905 


Singh 19 P R I'lOl I .'V.87 


7l>2S Mannar <’IO) 7f V 207 
7021* .. 17 M 3 2*.8 

5010 Mnimatha 17 M 2(4) 

I .7(211 Manni I U 1* IIO (t) 

I .7032 Mannikkavn'apan 
I 2 47oirIC2 

70.3.1 Mannoo 4 C <•'*0 
712)1 Mannu 19 A .3'<0 ((' B) 
7037 Mano 12 V It 1877 
7r>.U> Mnnohar 21 P R I'<04 
.7(2)7 ManomDjan .3 C N .307 
60)8 Manmkhan I Pat W. '7.7 
6»’2)«i Mansa ( ’ij) A .V .<0 
.6010 Mansoer 4) A 687 
6011 Man^akh {•8v) s 2''7 
5(>I2 Mantala II C P72 
601.) M.antri Knmaraja 

6 M T *«) 

6011 „ Pragada 

19 Cr415 (U) 
'•Ort Mano I S 40 
6710 « Mira «»C'(Tl 

6*'.I7 Mancal 4 L II 5 
6018 Slanrur 20Cr20i 
601 » MappiPai 19 Cr C'T 


C(.88 JIiKtana 11 p R 
.7(.8'J Ma«!i Khan 2 P R 1RD7 
.7(i'(0 Masuria (’93) A X 207 
.7091 Mntn Dyal IX PC 
I Oi.'iJ „ Prosad 30 A. 351 

I '(>’>3 „ 19 A 249 

'iO’14 .. .. l.{ 8 iifj 

6(.97 „ IRitan 4 A G KtJ 
7*."0 .. 2 JI T 612 

] 6r.'»7 Jlatahadal 1.7 A .392 
* 571 8 ( W ) A X K3 

6Tl*U Jtata.Im (ST) A X Ml 
.7700 .. 3 O C RO 

7701 Mataelal (‘0)AX1C1 
5702 Jlatan Jlal 22 W R 04 
57'C) Matangi I] CXm 
5704 Mantasgini I1ICR4 
5707 Matlapalh I'Wnrl.lO 
57lO Jlstl.Ia 4 P l; I>-8] 

.77('7 Jlatlradas 5 8 R2 
57(18 Jlatlra.las 18 PR 1(01 
57i»' Mat! sr La’lLai 27 IJ TC* 

5710 Ma'lerUIdii Rat •• 

5711 J'a'lara (O') * 

5712 . .. (X. 


21 


T^BLE OF C.VSES — BY NAitES. 


[o7K 


)7l3 Jlatliura fi C N 72 
i7l4 „ . 14AJ7li'» 


>721 


. 1 3 A J .'.I' 

14 N U 
41 A no 
4 I’at J 473 
Uas <) Or ISl (A) 
„ JO AS) 
Kunwar {’0">) A X 


3722 „ I’arshad 3 0 0 217 

5723 „ Trasad 2S A 207 

5721 „ Sihu I'lOJOJ" 

5723 „ SitiRh (•Ol)AN2iMi; 

5720 Matilnl 20 G "liO 

5727 JIatilal .iOC''ul 
572S MfttuBahji lint 71'3 
572!) JIntuk Dlinn .11 0 »7'.l 

5730 JIntnkdIiari 30 A 012 

5731 „ 2(1 C X 12S 

5722 Mntuki J I C M‘> 

573) JIaula IJnkhali 13 A 203 
.3734 „ Baksli Cui) \N17l 

5735 „ „ 71F 1.1007 

5730 „ 2)I*U1H10 

0737 „ Khan (07)AN1T8 

5738 Maiilri Mapbul 9O0 3SI. 

5739 Maung lit Glut 4RurT7o' 

5740 „ Ba Hla 18 Or ' 

231 (L D) 

5711 II I. Shuc 

4 Dnr T 13 

0712 „ „ U ('il3.’00) 

LI) 42 

0713 Klaang (lalo 3 L B 113 

0741 „ „ ILDGO 

07 16 Maun; Kn 4 1. B 25' 


0740 


0747 

0748 

5749 

5750 


Kala (’72 ’02) 

L II 520 
„ 18Cr321 

Kye 3 Bur T 121 
l.at 2 L C 209 
Ma ('92.’9(1) 

U 1)08 

Nam; (’00.’02) 

L B79 

On Burn 

(’00-’02) I, B 19 
I’c ('00-’a2) 

L B 126 
Po Aung 10 Bur 
T 161 

„ nia 8 li B So- 
il Nynn 
17 Cr 316 (L B) 
,, So 14 Bur 

R259 

„ Thin . 

1 Bar R 374 


i Maung Scin .. 

n>7*’0l) U 0 I 103 
> „ Khno Ilia 

14 Burn 327 


To . 


5770 


, Wo 


3 Bur T 151 
Pa .17 Cr48GLB 
Pwc (’lU-’PO) 

U B 1 07 
San 2 L 1) 40 
„ ...(’DT-’Ol) 

U B I 100 
„ Dnk...(’92.’00) 
L D 52» 


(•72.H2) LI) 331 
Sun .10 Bur It 100 
'1 hazan 7Bur T 293 
Tlnn 0 Bur T 102 
Tiinnr 3 Bur T 1 19 
.3772 TJ.»n 5 L B Oil ! 

.*.77.) „ Tun (0I)U B I q 1 j 

577 1 „ Mymng 1 

KBurT2W ! 

.5775 „ Thn 3Unr T 07 I 

.5770 .. Waing cot) I 

u B I in I 

5777 ,1 Wun r03-’0'i)Ln22 

0778 Mnvsang II It It 1II.2 

5779 Marsmp ao B 423 
fi7.S> ilnir.a* 131* B 1J»I3(F Jl) 
.5781 Mnya D«?l. 0 C 702 
5782 ^Inynrk'nra 33 M J ttO 
C7S3 Mayu IH Cr ICO 

5781 Maznffar CD)) A X 177 
6783 Marhar 31 A 3S 

5780 Me Cirthy— ft A 420 

0787 Oroth— ft M T331 

0788 .. Goirc 4 C X 4:).) 

0789 Me Tim (’ll) U B ftO 

.5790 Meajan W W R 30 
5791 Mcares 14 B L 100 
0792 22WR31 

3793 .Medal 18 Cr. I30{J0 
.5701 Mcdaimtiii 2.3 M J 33 
5793 „ 14 M T 1»5 

5790 Meochoo 10WR3l3(Cir) 
5797 Mcelao 1WR7 ' 

S79S Meenachi 20 M 221 
67«‘l Mecr Aieem 24 17 R 9 
5S00 „ Sur'rar 18WR33 

5801 Megliai 18 A 353 

.5802 Meghu 7 O 0 333 

5803 Idehdl .15 A 01 

5804 Mcher All 15 C 589 

oS05 „ Sardar 1C 0 X 40 
5V0G Meherban (’00) A N 14ft 
5.807 Mehi Singh 3ft O 137 
OSOS Mohr Daksh 53 P L 1914 
5S09 Jlehrban (’83) A X 52 
5810 „ nnBain 2ft .V 7 

5.811 Mchri (•ft>)AN!l 

5S12 Slchtab 7 P R 1887 
5813 „ Bibi ..15 P R 1880 

GS14 Meblavji 7 B 11 (C C) 67 

5815 Mebter 11 C 530 

5816 JleTa Ram ..7 P R 1903 

5817 „ „ .4.8PRia87 

OSIS Melaram . 44 P I. Ift02 
G81ft Meller . 35 M J 518 

5820 Menga ..Rat 7IS 

5821 Slengo Or. R 2 of 4-12 02 

5822 Moreer 6 P R 1907 

5823 MeshiOi klan .4 L B 300 
5821 Mesacrnddin. 6 C N 713 
6S23 Metlinram ..28 C 794 
5820 Mewa ..0 N P 254 

5827 „ XmL..3 Ihit J 147 

.5828 „ „ .,^1 Cr. 416(A) 


.'.SI.3 


5S52 


Mewa Iml . 11 C N 115 
Bam 10 A J I'lO 
Mennraiu 1 S 237 
>Ier\.an 20 M 10 
Mcyynru 2S M J 132 
Mhutarya Bat OftS 
Ml Bank (•72.’92) LB Wl 
,, Chin Mn 

(ftT.'Ol) U 11 59 
„ Chit Cl!!) 3 G B 133 
„ Dali ..1 L B 20s 
„ K. (iywc .. 

(’!l2.’li0) U B I 18 
„ (lank Ca;) U 11 S’) 
JInuk I L B 121 

B (I PC) t 
„ 1.0 Xga ( 03) G B 45 
Mo Dab 3 1. B 28.3 
„ .Mining 1 Bur B 3.12 

.. -VgH-e {'lS)Uin.H 

Pyu— t I. B 12 
Saw (’10) U B I 1 
„ ShHC 10 Bur U 321 

Te cic’.’nr.) u B no 

„ Thcin 7 Bur T 31 
„ Thi Ilia (•15)2UB53 
.. \Vn S LB 511 
'/.nn 1 I. B 101 
MianJnn 27 A 572 
„ .. 28 A 313 

„ Noor 21 Cr. ISft(A) 
Micl.al . 3 C 379 
Mihan .5 PIUS')!) 
M>barbaD*~13 AJ 1010 
Mibi Imt ( 08) A N 74 
.^^iIaD I Bur h 87 
„ Umn 2)C317 
Miller 2 C X 070 
„ ..10 0 1014 
Mina 3WR6 
Minakshi 11 M 26 
Minhomal 8 S 23 
Minbwasnyo 3 S 102 
Mioreo 3 X P 117 
Mir Ahmad 2ftC 726(FB) 

„ Dbunoo 21 W R 25 
„ Hasam 20 B B 121 
„ Ilnscn 16 B list 
„ Imam t P R ISftT 
„ Moure .\li . 

21 Cr. 534(0) 

„ Sarwnrjun 3 OJ 303 
„ Shati b S 1 
Mira Gajbar 6 B R 32 
Mirabai 6 B R GC2 
Miran — 28 A 313 
„ 26 P R 1903 

„ Baksb C7 P li 1916 
„ I, 3t PL 1903 
„ 7PR1883 

„ Bnx 2 Cr l‘)0 
Mirdad Or. R 8 of 20.10-02 
Miro 1 S .1 

Mirra Abdnl II PW 1913, 
Mirra Mohomed C ON 633| 
Mischoll. 2 I J 7SC 
Misri 5 S31 
„ Lai 23 0 350 


589t Jlimlal 17 S 
.359.3 ISC 

.38<)|{ Mi**ir— fcs) i 
58'»7 MiruH'^-’-’i"' 
.3818 Mitai Lai ('al 
.35'HI MitLan— 11 C; 
5*100 Mitlmin— 31.1 
5901 Mithoo-7P1 
59)2 „ Singh—' 

5!i03 Mithii— 27A 1 
6'Ol Mittun— 11 W 
5903 Mirjaji— .1 1) 1 
.■'iQil Modoosoodnn- 
5907 MoGinddjn— I 
5S)0.S Jlogambara— I 
5'*0ft Mogul Beg — I 
5‘I10 Mohabeer— 15 
6‘)ll Mohadeo— 10 
5'il2 MobamedBui 
5913 „ Eshak 
5')I4 ,1 Ghomi 
.3915 MohanicU Kas 


.3910 Mohammad A 


5917 ,1 Sbah- 
5<I18 „ Yasia- 
5919 Mohammed Fi 


5920 Mohan (’S3) A 
C921 „ -21 Cr. 

5922 „ — S 0 C 

6923 „ (’00 A 

3924 n 5 J» 131 
6923 ,) Cbowdry 

5920 ,1 

.3927 >1 

5923 „ „ -f / 

5930 S'OFjr; 
6931 „ H 21 C 

5932 „ •• Teth 

.3933 Mohana 29 P | 
5ft3t Mohan Ab— 1- 
593.3 „ Khan— 1 

5936 >. Singb— I 

5937 Mohar Siogb- 

5933 Mobaraj 


5939 Moharnddi— ' 
5910 Uobendra W'l 
5941 It 


5942 


5943 Jloher . 21 C? 

09i4 Mohesh.U C) 

5943 MoheshAcbarj 
5940 ,1 — Banerj' 

5947 .. Cisiras 

, Chnttopi' 


5949 KopnU 
5150 
5951 .. 

6So2 „ Bor-'."' 
.3954 „ Soha-.S*- 


3j-G173 ] 


TVDLC OF CASES — ^nT NAMES. 


Jlolieah Sowar 27 C flSI 
Mohib Ci^’) A 30J 
ilohidcen . 

i; Cr. 54n (b B) 

„ AbJiiI 27 M 2 is 
„ Bafclia 25MJ4SI 
Mohidin 21 Cr. 30!) (C) 
Mohim Maznmilar 

o CN'GIS 
: „ Eai .3 0 763 

I ilobiaia Chnckerbnttv . 

12 3V'n77 

I « Siah 15 3V R 15 
; Jlcbnimohan 

21 Cr. .S (C) 

I Jlnfiiaddin 23 Jl 1 W 
! Jloblam C O 0 1 
i Mohomed 16 W R G 
' .. 17 A J 1034 

) Motinn Abhcsingb 

Rat 761 

I Mobont Dalrair 
, 14 0 N 170 

■ n Domdas 3S G 53') 

* n Lnchmi Da«s 

, BIWRSI 

* n Ramdas 9 ON 810 
iMohurMaadar 8 CL 431 
' Mw 10 G 725 
[Hoideen 2 Weir 408 
’Moidm 14MJ207 

^ }ioinn)-.21 Or 23 (C) 
Jjloiahur 4CN0Sd 

J Jiokamiji 11 0 N 852 

1 J 1 L n 280 
CNF 1C 

i ’{o'la Faria 33 C 193 
-Momia 83 C 4.34 
5 Jjoa Mohan 7 C N 402 
iMoaaFuna 10 B COl 
;;5oMSheiU OOOSl 
JSoncyJrohnn 22 1Vnil 
lSCr.800(M) 

I; ''“«W 8 0 X ss- 

* , •. Jlohiin 0 C J 251 
‘ ^ oaindra 40 C 215 

* ^oninjoban 21 C J 103 

.. . .21 Cr. ntC) 

Monmothonath "OCN'OTS 
u locxaoi 

1131443 

4nR2'i«5 

RIIU32 

I" v2 "‘eir 51'1 

17 m R4 


0013 Moore .7 C .1617 

0014 „ .20 0170 

0015 Moorpn 5 R 3.iS 
0010 .Moonit 0 W It !)3 
0017 MootkcP 2 Will 
lOlfi Morali H. B 277 
001*1 Sforpan ;W 0.302 
0020 Mono 5 S 131 

lOil Moro krialinn Itnt HiA 

0022 Mortau !• 11 2SS 

0023 Moaa Hi A «S 
rOil Motan 2S.34 

0025 Molandas !l F R 1003 
<>020 Molawcl 1 WVir 37 
<>027 bfotcemm 1 1 C 174 
IWIS Motliii 20 M .13') 

<>021) Motboor 2 0 1.50*) 

00.10 Jloti RnKm 
0031 „ Das llat.3t»l 

0ai2 „ Donjrarahet 7BR97S 
<m3 Motijan <l 0 X 3*^ 

<>03; Motital 0 B R 2H> 

<>035 „ 41 C 173 

OOOtl Rat 402 

<iOd7 Motimm (’Gl) A N 170 
<’>03H „ 22 n «Sq 

003') Moula Singh 4 C X 2l2 
0010 „ Bakah « P R 1803 

<JOH „ Dux 10X10 

<1012 „ Sahib 2WcirCI3 

0043 Mouli Burn' 4 0X351 
con Jloulne 2WnOO 
004.3 Moung Shiro 

10 Bur R 130 
GOUl „ Son 10BurRI4>C 

0017 Mowjee I M T 47 
1)018 „ LiloOhar 

S B R 32 

001') Morafnr I) I) 1. (app*) 30 
<3050 Morammoltah 45 0 005 
<>051 Mrinalkanti <iCK843 
()052 5fntun;o3' 23 C X 620 
()053 Mudkun .3 W U 34 
(X)5-4 Mnclooiootlun 22 W R 40 
0055 Miidiin Mundlr lOW ROI 
COoO bluduroi >2M61 
0057 JIugappa 18 B 377 
ti05S Muhammad 7 P H 1000 
1.05'* „ I‘)PW1!»1G 

!)1P I. 11*05 
AUm 7 A J 0*0 
All 2** PR 1800 
.Ml Khan 

10 V CIO 

fl) Cr 5*^ ( \) 




12 W P. ; 


" V.-r 2\VeirU*l 
2ICrMl(M) 

"■SrAS,,.';, 


.5060 

OOiil 

<3002 

r.oc.« 
cor. 4 


G0G.5 


C078 

GOTO 

noso 

fiOSl 

(30S2 


Slnhammad JTasham . 

20 Or 124 
„ Ilayat . 

.3G P R 1014 
„ . IP 111910 

„ Husain 

Cr E 24 of 16.” .06 
„ niiss.ain 

15 0 0 321 
„ IIus«nin 

30 P L 191C 

” ”12 PR 191.8 

Ibrahitn S S 72 
.. 8S322 


32 P R IV*» I 
Baktli 

spR l*i*M 
naklxh 

( S2) A X 105 
Din MPRl'M** 
Dm 22 PR 1013 
Fakiruddin 

30 A 213 
Hadi 20A1T7 
Ilanif . 

f*.*») A X 8! 


G104 

0105 

6I0G 

3107 

CIOS 

010*1 

Clio 

cm 

G112 

6113 


12 A J 1003 
„ Ishaq 7P 1115*13 

(’81) A X 152 

" ” 20 11151 

„ Jafir 3 A 54-5 
„ Khan 

(’02) A X 202 
.. „ 42PRli*05 
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' » lenSbin-^ 

, (02.’0J)UB1 

’• lo-('i)J.-no) U B 20 
Ipn-,C18)JUBSI 

•V>aiAli-(’03)AN2 

N V bO 

•'i«ulhh-('b3) A N 130 
' -'‘baraa— 21 C N SUS 
; " —2 Pat IV K) 

y." -21Cr41s(C) 

*‘banin— 20 IV R U) 

A K 131 
*‘4amauri— 2 IVcir 510 
-Sihal^Cr U 8 of 3. 1.05 
I. Clianil— 2 B U 550 
" Kour— 170 P \. l')14 
» SiUffh— 11 p U HI03 

^iba a-2lp R ISS7 
;'>bchal— M s 1M5 
»'2«liut-l X p 004 
[f^'-a-MVcrl.l 
. : ‘anja— c K I-Jl 

. >i 2s7 

• ‘ mailliub— i<i U 11 1 
^|Uml,ar-2 A 270 

* c J 711 

V C Ib't 

^‘ih»nth-2 B C 35 

" I'UlVarni — 

1.5 B U 175 


0S7() Nilmonoy Blinth 

Aeliarjcc — IG 5V R 58 
GS77 Xilmoiioy Potldar— 

ICC 112 (FB) 
GS7S Xilratan— 2J O 9S I 
(iS70 Ximac— 20 \V R7 
()SS0 Ximchnnd— 20 \V 11 II 

0551 Xm:;upiii— 7 B R »7» 

0552 Xipclia— I 0 712 

OSSJ Xiranjanlal— 1.JPR10I8 
I1SS4 Xirblioo — 4 O C 376 
05S5 Nirbikar— 13 0 X 6S0 
GSSfi Xirghin — 21 Cr 500 (Pat) 
ri.SS7 Xiriclian — 12 M 3l> 

CSSS Xirinal Das— 22 A 415 
fissy Xinnal Sing — 12 A 67 
0S90 Lirmalk.inta — 11 C 1072 
OSOl Xiriini— 7XVR 10 
OS'lJ Xirunjon— 2 X P 111 
OSOl Xishi Chandra— 


G«ni Xosliai— 5 0 958 
call Xoti— 0 Cr 208 
09.B5 Xotobar — 15 5V R 87 
G‘V17 XoTidh Bai — Cr R 1 of 

19.3.02 

00.18 N(n\ab Jan — 10 C .551 
G'1.19 „ Singh— 2 1 XV R 70 

6910 Xnaintjha— IG C N 580 

0911 Xnsinlia— 20 C X 1112 

0912 Xritta— 10 C X 105S 
09 W Nubas— 8 XV R (.5 

0911 Kulilico— JXX’ R (Cr let) 10 
(?>I5 Kaggur<li— 10 \Y R 3 
0910 Xoium -0 XX' R 41 
0917 Xnlti— 7X93 
091S Number— 5 JI 381 
I 0910 Nund Lai— 10 XV R 31 
0950 Nundo Gopal — I 0 J 434 
I l>95l „ Kumarcc- 


C9S7 

GSI 88 

09 S 9 

(U19O 

<.091 

C003 

liOOJ 

0904 

0995 

0090 

0097 

6098 

O'H^O 

7000 

7001 

7002 

7003 


7004 


1 XV R OS I 70a5 


ra — « ii bs 

14 Ci 195(0 I ‘■iK)2 Xur Aalam— 21 P R 1884 
(.S91 Xissankara— (’15) MX 240 0953 „ Uakhsh— 17 P R 1902 
<isy5 Xistannce — 7 XX' R 7b ' C951 
(issNi Xistarani— 23 C 41 0955 

l>S97 Xithun— 0 A J 697 C95G 

(>S9S Xitto (iopil— 1.1 X\ Rr.9 I (.957 
0S9') Xittyanuud— 9 C N 619 I 6958 
6000 „ Roy— .12 C 771 <.959 

(lOOl Nityft Pal — 9 V N G23 


<>'>02 Xityaniiudo — 21 XV K75 
I til>0.1 Xiyamut — I C J C.W 
I (>904 Nizam— eSG) A X 257 
' (.905 Xizam of ilydcralnd— 

, I9 0 5J 

6')00 Nooi- 11 C X exxiT 
, (.907 Xobin Chand— 25 VX 1132 


0%0 


C96I 


011.2 


(lOOS 

(.'too 

0910 

0011 

0912 


Cliundar— 8 C 0»4!> 
Cliundcr— 25XVU |s tilX. 
„ — 10 Nr> (!9G«5 

— 20VV It 70 b'lC” 


<.! 1.9 


t.9l(i 


c:i70 


6971 


1.1 B L (Xi.iix)20 (.%’< 
Domr— 2XV It .15 
Kruhoa — TOO 1017 
.. —IOC I’M 
Krisbto— 10 C 214. 

0917 Xoijo Ki-ihorc— 7 C L 2’H 
(.918 Nobo Kristo— 20XV lt3S 
1.919 Xoboki«to — .8 VV It 87 
(>'120 Xajem— 12 C N 771 
(.921 Xomal— 1 H L (ij.p*) 9 
t.922 Xonii— 7 C N 8 *h 1 
1.'I2I Xani— 15 C N >9.1 
(.9J1 Noor lliix— <> C 27!» 

I.9J-, Khan- 1 XX It II 

Mahaninicd — 

1 1 C X elfin 
llnliometl— 

1 II It 2GS 
)l iilioireil— 

l> XV R 2 


I 920 


0'>2^ 


V ,}'«lUpa— r. n670 
V,M ’'*'*-19 XV no 
; 32 C 771 
*‘-«^4}.ub-l3 C • 


(.921 


G'U2 Xitirf.il— .1C7 


25 VV It 31 
—.5 1. » 
21MP11) 
—1*. Cr 
1022(1. B) 


•22PXX' 1917 
Dm— 3 P R 1892 
„ —27 P R 1003 
Khan— .11 P R 1891 
„ —20 Cr 99 
— CrRJ4of 

2 -5.05 

M.ihammad— 

(■05) A X 54 
Mulimad— Cr U 1.9 of I 
7.10 0-J 

Xlahomed— 

19 P R 1905 
-IS 72 
—1(1 C "SI 
Moliamed— 5 C J 229 
Muhammad— 27 A 4s.t 
.. -.17 P 11 

l'tf )5 

„ — llPR 

1905 

Muhuiumad — 

8 P V\ l'iI 7 

„ —17 pp. 

I'lls 

Nura — 22 P It 1901 
Xunn — 17 P It I'.so 
(.97.1 „ Xun— 2 ’»C 4 'vl 
(.'>71 Xurjm — 2 P It IIKO 
(>97» Nurput — I X P '4. 

(I'Ci. Ncr««.e- 15 XX' 11 .52 
(>'C 7 Nur»in.rl* — lo V\ R ] 

(. 97 '. Xurul tluij — .1 C 757 
».l> 7 t> Xn«ibuoi»K »— 4 C '4.9 
0*80 Nu**cm-aoji— Rat 895 
<.'•81 Xu'funioddcen — 

n TV K 21 

• 98 J Xu«*arT.itJin — 21 VX Ro 
« ••St \ jfwerudJiB— 2 S P ir,l 
Oisl NjaSSfikh - 1 I!ur 85 t'. 
(.t'SI Nran — 22 XV R N. 


7009 

7010 

7011 

7012 
70M 
7011 


701 


Oblioy Olinndr.i — 10 C 7l 
„ Churn— 2 C L 55; 
Oborno— 5 L B 12 
O'brien— 19 A 111 
Ochhan— 11 A J 609 
Ofol— 18 C X 160 
O’llira— 17CG}2(F B) 
Ohi bhnsan— 46 C 741 
Ohiduddin — 19 Cr 2C0 
Okhil— 1 C L 4S 
Okhoy— 10 XV R 50 
„ Kumar- 7 C L 39.1 
OIu Maliotnad— 7 C X xxi 
Omerto Lali— 19 W R 32 
Omesh— 14 XV R 1 
On Bu— 1 L B 279 
Oojulmoyce — 12 XV R 

18 (FB' 

Oolaganadan- 13 M 142 ‘ 
Ooma 5Loyc — I.l XX' R 25 

Oomayan— (14) M N 621 
Oomroo— 3 X P 317 
Ootumchand— 2 X P 267 
Opendra— 12 C 47.1 
Opoorba— 1 C X 111 
Orilal— 18 Cr 1000 (LB) 
Osauff— 5 0 5.58 
OtaniLif— 8 6 311 
Otnruddi— 6 C X .1"'* 
Ottum— 10 XV R 38 
Ottupura— 33 Jf 18 (F B) 
Oudh Bohan— 1 C L 143 
Oulba— 32 r R ICOl 


C*.U Xocikou — 16 VV K 5 '> 


I r*^ CLowdLrr— 


7010 Paban Einirh— 10 C X 817 
"020 Paeh.aj— 2b Sf 189 
7021 Pachudajati— 9 M T ;J21 

"022 Pachmth— 21 Cr 145 (Put) 

7021 Pailni.inabha— 8 M 18 (Fl! 

. —Rat 128 

.02a — I2M 122 

70- -..c'i:,!? 

- , 

.027 Padmanabha Pm— •• J{ ;iv | 
7028 Pa,, /rn Sky— 2 VX'cir 4S 
T'r.-i Palilad— Jl Cr (26 (L) 
TCCTI Paliuji— lit U 
70-11 Pauitib ir— J 1 A .'Mil 
70.12 r..ikaba.— C C P21 
71CCI Paiki— .5 N 19 
Tilt I I’aim I — 10 A J .'151 
"(If. I'airnuRa— ll. C X 2rt8 
7lt»i Painpalli — IGCr. 811(51) 
7(VI7 Paitah — 19Cf. .*2'> 

TfC!'. PaU 811 ."— 51 p R l;rv; 

" '• • ic-20 jj 

Cl rtty— 2.; Jf J jr-A 
CojE'irn — 15 Cr 
<T2(JI) 

Ltrarar, — ITJfj 
Xa.tia- 2 VVV> 4-^5 
• "1.-32 Jl rv. 


TOFi I'a'i 


7012 
70H 
: 'll Pa 


15VVr. *2 701', P* 


{30 


01 — n\ NAM1.S. 


7017 ralaniappa— 3 I5ur T 11 


701S „ —S2 U 54 

row „ — 4MTLM3 

70')r) „ .\sar!~3m in'l 

7051 „ Ciietti— IK Jf 

402 

7052 „ Oliolty— 3 Bur 

T lOS 

70“3 ralaniippavclan—SOM 1K7 

7054 ralaniyandi— l7Cr 
705-) I’alaniyapp i— 2 'Veir '.'1 

7056 Palannagin — 2 <Vcir 32.J 

7057 I’ala^osam — 2 Weir 79G 

7055 Palavcsa— 0 M T 34’i 
7059 ralavcsam — 2 W'cir 40 

7000 rala\atbam— IH M IS 

7001 Tall— Ifat -IKS 

70(>2 Pallia— 12 P 5V 1010 
7003 Palligathoili— 1 Cr UR 
7001 I’altuta — 23 A 53 
70(15 Paman— ('«) V N 170 
7000 Pampapati— 21 M 210 
7007 Pan Aung— 3 I, B 32 
700S .. Nyun— 3 L « 20 
7009 PacaKanli— 34 M 13S 

7070 Panatullo. — 15 C 3Sii ' 

7071 raecliani— i A I9S 

7073 „ —('9}) A Kill 

7073 Paaciiananiia— 1 M II 229 

7074 Pnndioo— 29 0 Ul 

7075 Paccliu Das— 01 C OOS 

7070 Funehu Ghoso— 12 0 K CS 
7077 „ Jlandal— 41 C 14 

707s „ Jlomlal — I or 385 

7079 „ Smg^l C N 340 

rORO ranchuilaa— 8 B D 

(Appx } 10 

70S1 Pandara— 2 TVcir 353 
70fi2 „ Zcnin — 23 M 630 

70R3 Pandch— 19 A 506 
70Rt I’andhannath— 0 B 34 

7055 „ — .17BR9G2 

7056 I’andln— 3 S 114 

7057 I’andhu— Bat 774 

TOSS Pandita— 27 C OOl 
70S9 „ —27 C 692 

7000 Pandu— 10 B 100 

7001 „ — -I'l B n 61 

70!I2 „ — 4 B H (0 C) 7 

7003 „ Kal— 2 B R 314 

7094 „ Mahadev— Rat 801 
7005 randulta— 0 Or. 501 (M) 
rOt'G I’andurang— Bat 61 
70.97 „ — 3 B R 703 


—4 BH (CC) 41 
Ballvn'shna — 

15 Cr 297 (B) 
OoYird— 24 B 
627 

Pujari— 4 B B 
438 


7107 Panjnlv— R C 57H 7 

7I0S Fnntico-ir. WUliO 7 

7109 Pnnna— 7 N F37I 7 

7110 Pnnnalal— in W U » * 

71 1 1 I’aniiiiawnnii — 2*> M J 50.1 7 

7112 P.antlambi— 1ft M J *>•» * 

711:1 Papi— Crftlof ICAmOO 
7114 „ — Cr R a.'* of 2>-6-yG 7 

711.5 l*upaa»— 7 M Til 7 

71 10 PapaPka— S M T ;i72 7 

71 17 Fana TJ.an.lnn— IM T .150 7 

7118 Paramanand.a — 10 C 87 7 

7119 „ — 27M.I017 7 

7120 Parnniaswa— 30^1 -IS 7 

7121 P.»mIn^’5!lur — 70 c 11.1 7 

7122 I'artne&hwar Ijil — 7 

13 C X 10S7 7 

7123 Paratnpswam— 18 M T 322 7 
7121 Parameswaron— 

2 Weir 107 7 
7123 raraiikn^am— 2 M II 3 *.Hp 7 

7120 Parapjati— 37 M J 301 7 

7127 rarasftatn-UPW mil 7 

7128 Parasram — (’sl) \ N 2.kJ 7 

7120 Patasulh— 13 C K 244 7 

7130 l'ii.taautaTO«. — ft W,!’ 108 7 

7131 „ X’aikor— 7 

4 M 329 7 

7132 ParalliT— 25 M J 3>.> 7 

7133 Parbah— 17 C P 127 7 

7134 „ Cliaran— 35 O 350 7 

7135 Parbliulal— 18 Cr 700 (A) 7 

I 7136 Parbliushankar — 7 

25B 630 (FB> 7 
7137 ParbuHi Obom— 7 

3 C L 40C j 7 
, 7138 Parbutty Cliar.nn— 10 C 0 ' 7 
I 7139 Parbntty Cliifm— eWR 81 7 
"140 Pardip— 4.'1 C 277 7 

7141 Farce— 2 Weir 18ft 7 

, 7142 „ Knnliaoinnd— 7 

20 M 116 7 
I 7143 Pares — 2 0 J 616 7 

I 7144 Paroan — O S227 ' 

I 7145 Pargan — (’84) A N 276 7 

I 7146 Parkar— 11 O N £71 7 

7147 Patia Swamy— 2 L B 16.3 7 

7148 Parid— 10 8 207 7 

?14ft Parmoshar— 20 O C22ft 7 

7150 „ — 8A2OI 7 

7151 „ —1 Or 459 7 

7152 rarraesbnr— 10 C 1029 7 

7153 Farmessar — 1 Pat J 336 7 

(PB) 7 

7154 ParniPswarl — 17 A J 867 7 

7155 Parndbam— 4 A J 483 

7156 pars Bam— 4 P W 1916 7 

7157 Parsajo— 1 B 339 

71.58 Parshadi— 14 Or 401(0) 7 

7159 pdisliram— 21 B 226 7 

7160 „ Kessbar— 7 

7BH61 7 

7161 ,, Bay Sing — 7 

8 B 21c 7 


J Partapa— .3.3 P U IS'lO 
1 Partliasamdi — ■> M 301 
I Pnrvat— 12 11 2s I 
) Parvntliain — 2 WiirOCO 
I I’arvnthl— 2 Weir f>.30 
1 „ .\nun‘il — 


panali— 7 B I! (C C) S2 
Parvjj" — 22 C J:i't 
P.isiput — 1 C X .515 
Pascoe — Bat -lOft 
Pisupatliy — 6 M T 91 
PaMipati— .5 C X 07 
Patnla— 30 M 3.32 
Piilnn Din— 10 Cr 021 (0) 
I’atliana— ,3 P R 1901 
Patirani— 0 C 1*21 
Fatrick Menuire— 

I c X 43.1 

PflllayilkoDru— 2Wcir 453 
P.atli KniHni~*2C .'I 2J3 
P.-ittikn<lu— 28 M 21.3 
Pattu— 13 0 0 351 
l’ftl»-C9C) U B 2 
Paul— Bat 510 . 

„ Ua»— 10WU51 
rawlha-3 L I) 2S0 
Pnwya — ('Os) U B p./; 1 
Pa>ftgi— (82) .kX 179 
Payini— 6 JI T 256 
Payne— 20 Mya J JO 
Peary— 23 0 X 420 (F B) 
„ —9 0039 
Peary T.al— 23 0 N 774 
„ „ —21 Cr 87 (C) 

„ „ kill— 0 C 30 

rt Mohan— 10 C K 1 45 
„ Mohun— 24 W R 40 
Pod^kanti— 1 1 k W 33 
Pedila Clmri — 2 Weir 7 4 
„ Sna— .3 M 238 
Pecnin — 13 B k (appx) 4 
Pellako— 5 Bur T 20 
Pema Kanchod — 1 B R 85 
Pera— 2 Weir 4BJ 
Peronga — 16 M 463 
Perbhudial — 1 P B 1913 
Penanayagani— 20 5I 470 
Penannah — 1 JI 241 
Permanand — Rat 8fe0 
Perry— 21 Cr 78 (C) 
Pershad— 7 A 414 (F B) 
Pertap— 21 Cr 43ft (Pat) 
Petumal — 13 Cr69i (M) 


7103 „ Shidrao— 12 BB 

1029 

7\0(> Pandya_7 Jl 436 ] 


7102 Pars! llajra— 28 C 251 
( 7163 I’arsiddliao— 29 A 675 


7164 Parsotam kal— 6 A 101 

7165 Partab— 1 A6G6 
“166 Partapa— 11 P B 1913 


) „ Xadon— 

2 IVcir 301 
J „ X'aicken — 

2 M'eir 590 

I rcrnmalla — 31 M RO 
J Perumpillai — 2 Weir 456 
5 Pestanyi— 10 B II 75 
I Petanibar — 25 W B 4 
> Peterson — 1 A 316 
3 Petuinbur — 14 W R 10 
7 Pevaili— 2 B JI 397 
i Phagu— 1 Pat J 6ft2 
) Phakowa— Rat 360 
) Phanindra Chatterji — 

56 0 07 


72.31 rianioilra llitro 
7212 Singh- 

72.11 Phclu— 1 Pat J 
72.'U Pheror'ha— IS 1 
7235 riiilip Pernind- 
"23(5 Phillip Gndinho 


72.37 Pliill.ps— 41 Bf 
723s Pliiraya-» P R 
72.3'J Phool-20 Cr M 
7210 Phoolm.ia— CW 
7241 riiool Singh— (1 


I 72 12 Phnl Kali-{’S-'’ 

721.3 „ Koon— (87 

7214 Plmlcl-35 .1 IC 

7215 riioI1a-C81) A 

7216 Singh— 2C 
7247 Phulu— I'OSA; 
724.S Plinninn— 11 PI 
721ft Phiiniliram— 77 
7270 riiut.a Khan— 4t 
7251 Pinralal— (82), 
72.72 I’lari- (’61) A • 

725.3 Fichai— 

7274 Picharl— 16 Cr ( 
72.75 Picho— 40J1 ih 
7270 I’jJsjj-20 Cr 11 

7257 Pimento— 22 Cr 

7258 Pinda Khan—. 


7259 Pindi Da»-^7 1 

7200 Pinpal— 21 M J 

7201 Pir Ali^2lCr4 

7202 PirBnk»h— 281 
720.3 ,1 Mahoraed— j 
72Pj'4 Pira Sinsh— i 
7205 Piml— 5 S 10 
72CC Piraa— 13B M' 
7267 Pirano— Cf R S 
7208 —Cr 1138 
7200 Piratai— lOB ^. 

7270 Pirbhad— 17 A . 

7271 r«rbbo Dial— 4J 

7272 „ 

7273 Pirdino — Cr R 


7274 rirtappa-Ba^’ 

7275 P’rDu— 3( 

7270 Firthi— WAW 
7277 ,, Chand-T'; 

727K - 

7279 Pirthirani— ^ 

7280 Piru— 2 S2 

7281 „ -CrEU,« 

7282 Abdulla-* j 

7283 Pirya Gopal-f * 

7284 „ < 

72S5 Pis,nri Tnraka— - 

72S7 PdaS-OrBOef 
7288 Pitambar— i » " 
72S‘l Pitambarlal— CJ 

7290 Pitamber— - ^ 

7291 Pitambur— 1< 

7292 Pitchi-0 M W- 
72')3 Piltl S'PtSoi 
7291 Piyara Laji - , 
7295 Pjyarekal— 1- 


■6-7540 ] 


TABLE or CASES— BY NAMES. 


31 


Piziraddra— 14 Cr 302 (C) 
PoBa— (93.'00) L B 240 
„ Gj-i-3 L B 114 
„ -8 L B SGI 

„ Han— 7 L D G3 
„ nia— 12 Biir R 24G 
?, „ — 4 L B 227 
„ HUin;— G L B 50 
„ Ka-4 L B 338 
' „U1-GLB IGO 
> „ Lwin-3 h B 1!»7 
■ „ Mja— 7 L B 272 
t „ .Vi-3L B IIG 
' „ -Vran-l li B 34S 
) „ Xyeic— II BnrT lOo 
„ Sain^— 1 Cr 1022 
' » So— 14 Bur R 259 

5 L B 221 {F B) 

I „ — (’72-’92) L B337 
' „ Thaw— 1 Bnr R61G 
' H „ — 4 L B 14S 
' n Them— 2 L B 314 
5 , Thin— 7 L B R2 
j Thit-1 L B 202 
) »Tbwai-21 Cr9{LB) 

« Thwe— 4 L B 2S3 
! .. Twe— 4 L B 46 
' PoBa-3 L B 109 
i « B’en-C72-’92) L B 490 
I 1 . Tin— 3 L B 233 
' .1 .. -a L B 97 (T B) 

' ' I. —9 Bar T 203 
’ Pochaj— 40 C 239 
' pDchnn-2 W R 35 
Poaace-1 W R 45 
I Poholeo— 12 W U 2S 
Pojip SmR— 10 A 174 
Pohpi-i3Al-l jru) 
Polen—i L B 100 
Pokala— 1 Weir 7SO 
,l Pokhar Das— fiS P L 1906 
li - Singh— 14PR 1894 

Pohce Inspector— 1 M 303 
jPoligaan— 2Weir315 

^ PoJUrd— 4 M 234 

i „ 1 —33 M 2SS 

- Polnrapn— 7 M Oai 

I Ponaganti— 2 Weir 304 

* Poanaganti— 2 Weir 309 
■’ Poanammal— 2 Weir 313 

» — inM234 

^ foiinapp.,_ci9) M x 572 

j ronnayee— 31 J[ 1S5 
’^'■'sunsami— 1 Weir 712 
, Kaik— 2 5Ycir 

:i 1“ 

Pillai— 20 M 3 
■* I. S'VJ 

* {.wnnsawnii— 19 M J 251 
‘Mainswajni Chetti— 

4 « • G jr 69 

. '‘'snuswamy— 36 M 470 
^ ** — 2tl hi 517 

Masislrate's 
letter Ko. 1431— R-it S3 

- fe Chnm-7C417 
. ',“°e.t-i3C270 

*■^0 Aparwala— 5CK2S 


7360 Poomn Joiahn — 11 WR 47 

7361 I’oomoo— 8 W R 6*1 

7362 Poorun— 5 K P 219 
73G3 Popat— 4 B 2S7 
736 4 Popuri— 13 M T 224 
73C5 Poran— 2.1 IV R 49 
73G6 Pornsu- 2 Weir 303 
7367 Porcah— 33 G 295 
7.36.8 PoreshnlHh— 7 C L 1 43 
73G9 PosuVn— 17 JI J 419 

7370 I’otndu— 11 M ISO 

7371 Potnrajii-.36 M 216 

7372 Pnthuri — 17 Cr95 (M) 

7373 Povishollah — 7 C L 143 

7374 Powell— 3 N P 

7375 —27 A .r»7 
737G Pmblnt— IH 0 N lOSH 

7377 Prabhn Dial— 2241*1. 1912 

7378 „ I.al— 23 A 1C5 

7379 Prabhndas — 21 Cr6>li(N’) 

7380 prtifulla Kiirnar — 440 970 

7381 „ Nath— 210.V 1039 

73S2 Prag IJaLsh— 3 0 C 104 
7383 „ D.at— 20 A 439 

7.381 Sahn-C02) AN 140 

73S5 „ Tcwnri— 13 <) C 19H • 

7380 Pragilas— 13 A J 1007 

7387 Pragi-10 0C305 

7388 rrapji— 10 K 3i)7 
73S'I PraVas— 31 0 918 

7390 Pramatha Bliusan — II C 


7391 


413 

Nath— 21 Cr 

260 (C) 

7392 Pran Bnlhr — 4 C J 418 
7893 .. Krishna— 8 C N ISO 

739 4 „ Nath— 2.5 WR 69 

7395 Prankliane- 16 C N 1078 

7396 Praaadi— (87) A N 139 
7.397 Prasanna- 31 C 1007 
739.8 pratap Chumler— 25C 852 

7399 II Naram— 24C55 

7400 Prathipathi— 30 51 330 

7401 Pratt- 21 Cr 313(C) 

7402 I, -21 Cr 577 (C) 

7403 Prayag — 33 C M)3 

7101 ■■ SinRl* — 9C103 

7403 I. .. -6 CL 206 

JOG Prem Kour— 20 P W I'OS 
1 Chand— 9 C .N .393 
„ — 12B6.1 

Oir— KIA J4J 
Ciossain — 19 Cr 508 
Sinph— P R IS87 

.... M — 24PnP>Os 

7413 .. -115 Pt 1917 

7414 — .TrPRI'*lT 

7415 Preo Nath — J5 Cr 2'».5 (C) 
7116 Preonat Uey — ^25 C 278 
-,17 i.ro,.._srR ISttO 

741S Pritchard- 13 SIt«309 

7419 Pnthu — (ti") A X J5I 

7420 Pnthwicir— 5 N 59 

74“’ 1 Priva Nath — 15 C J 69J 
7422 H .. — '5CN213 

”123 ProbhaVar— 3 B H (CC) 11 
74*1 Probhat— isCX 10«8 
7125 Prolulla— 30 0 903 

7420 ProVa*b— 28 C 392 


7407 Pre 

7408 „ 

7409 „ 

7410 ,1 

7411 .. 


Prola Narasimhain— 

10 M T 115 

Promoda— 11 0 N xliii 
Fromotha Nath — 22Cr 5(C)! 
Promothanath— 11 Cr 402 I 
Promotho Nath — I7CN 479l 
Proaacl— 7 0 157 
Prosono— 22 W K 3G 
Prosunno— 8 C L 231 
„ —19 W R .50 

Proaan<v— 23 W R 5C 
Protab— 2 W R O 
Protap— II C L 25 
Pobun- 7 W R 1 
Pablsc Prosecutor— 

31 hi 84 

Pabllc Pro«ecntor 

Bangalore— .34 hi 31G 
rachai-2l W R 140 
Podan— 3 O C 243 
Poddomonee — 25 W R 2 
Pnlot Kotu— 19 hi 349 
Poll Snbba— 10LW379 
Polm Behary — ICO N1105 
„ Taoti— 40 0 873 

Pohsaoki— 5 hi 20 
PQllabholla— 18Cr4G9 (hi) 
Pollanavara— 20 Cr 7S0 
Punanaalai— 5 M IDO 
Punamchand— 5 B R 817 
„ —38 B 612 

(FB) 

„ — 16Bn41C 

Panardeo — 25 0 858 
Punchanan— 15 W R 41 
Punhnn— Cr R 70 of 

17 10 02 

Poo.t— 2 Pat W G7 
Pnojab— 6 C 57*> 

—Singh— 

137 P 1. 1909 
PoDjo— Cr R of 18.8.02 
Ponna— 18 A DC 
.. Lai— 27 Cr 177 (L) 
Punja— 4 C R 7S9 
Poran — 20 Cr 777 
„ — 17Crl»l(4) 

„ — (.r.)AN39 I 

„ — 3CJ19 I 

„ — 0 A 85 

.. hlal— 3 PP. 189*. 

Puran Tell—'* W R .5 
PurLhio — Cf R 13 of 

3.24)1 

Parmesbar— 8 \ 2l)I 
rorme«qr— 13 W R 40 
Ihirna Itanerjee — 

4 D L (sr) 1 
„ Chandra— 

23 C N 575 
„ „ — llCr 

4'C(C) 

„ .. — 17 Cr 

- 

Z Ghi^h- I5C N 19.51 
.. Kesda— II C 17 [ 

. Nicdan— .36 0 917 [ 
PcrceaJa-^ C J 2^'J I 


7465 Puroshottam — 

22 Cr24l (F B) 
7ISG Purshotam — Rat 723 
7487 „ —Rat 554 

74S8 „ A'nnamali — 

Rat 850 

7189 ParslioUam — 2G B 418 
7490 „ — ltBR947 

7191 Pursomm — 7 W U 42 

7492 Puisoomm — 2 C 117 

7493 Pursofam — 24 C 163 
7194 Parsuinnl — Cr R 10 of 

19-7-02 

7495 Purnsliotam — Rat 7 
7l‘HJ Putnsn.iny — 4 B R 630 

7497 Puthan— (’07) A N 204 

7498 Puthcnrithil— 2 Weir 4S9 
719‘) Piitimm— 3 C N 33 

7500 Putney — 1 W R IG 

7501 Puttamlal— (’07) A N 201 

7502 Puttiah— 17 hi J 420 

7503 Puttu— 17 I) 0 363 

7504 IVa Thm— 4 L B 1 IG 

7505 Pwo hlo— 7 L II 270 

7506 Pyari— 21 G N 950 
7.507 Pydi ILannma — 12 51 0 
7508 Pj u Di— 2 L B 27 


Q 

7509 (?ailir— (’95) A N 138 

7510 (iadu— 26 P R 1902 

7511 „ — 7PIIIS')8 

7512 Qaim— 5 P W 1907 

7513 yayyum — 27 A 35') 

751 4 (^uiro*— 2! 0 83 

7515 (^ut Ba— .32 P R 1904 


R 

7516 P.nlari— 15 K 1 48 

7517 ILabhi— 19 0 N 127 
751« Rabha— R.at S'K) 

751') Rabnawar— 22 Cr 150(L) 
7521) llacaulal — Rat 31" 

7521 Rachaj.pa — 13 11 JO’I 

7522 „ Tippanna— • 

12 U R 22'* 

7523 R.a.!a Ki«han — 67 PL 1912 
7521 Ra.laJi .32 C 210 

7525 Ibailanath — 8 W R 63 
75.*i’> Radha— Rat S27 

7527 „ 2ana— 3IIL(\C) .59 

7528 Kiihan— 5 \ y, 

7529 „ Kuhen— 21 Cf 

.303(1) 

75.31) „ Ki*hor— J3URJ9 

7531 „ Kir..-a— 22Cr67(C) 

7532 „ Knito— .5 C .V 2)9 

75-5:1 „ >fa.n.ab— l',CS‘41t 

7531 „ )fo)«B — 16 Cf r.’,3 

7535 „ Nath— r-2 W 1: 12 

75Ti' „ lUf-an— .-*2 C 21 » 

7537 » F.-rh-6 Pi: l‘r;7 

753S •r)C4r» 

TVi-» RalLikasta— 12 C .V 727 
751) Ila.lbikisLsB— 21 PW I'.#0 


TABLB OP CASES — BY 


[75n 


Tnu Radhe llalwa — 7 0 N 220 
7542 Radhe Sham— 20 Cr olU 
75 43 Radhi— 12 A 00 

7544 RadhiVa— 20 C 710 

7545 „ —20 0 724 

701l» Radhoo — 12 W R 14 
75 47 Railhy— 1 W R 1 4 
754S Radavnath— S C l‘)5 

7549 Riffba— Hat 30 4 

7550 Ra-ha— 7 B It (C C) 31 

7551 Bashab— 3 0 N ceUxis 

7552 llagliaxa Aiyanpar — 

31 M IIQ 

7553 „ Xaiko— 2 IVcir 42'* 

755 4 Ra"hav7iraju — 5 M J 75 
7555 Ra"ha\endra — (’ll) 2 MV 
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7550 Raghbir— 22 PR 1915 

7557 Raghibah— ('HI) A K 32 

7558 Raglio Laja — IH Or 721 

(I'at) 

(550 „ Mnhadu— 19 11 012 

75D0 Raghoji— 1 B 11 42 
7501 rtaghoo— Rat 3 
7302 „ I’cnrali — 10 B L 

(003 Raghoobtina— 17 C 1*72 

7004 Raghu— Hat 41.4 

7005 „ —23 B 221 

7000 „ —Rat 4)15 

7007 (( Bhumij— 21 Cf 703 

(Pat) 

Nath— 20 0 413 
Bingh— 23 C 412 
„ —21 Cr 44X1 
(Pat) 

7371 Raghnbat— 0 S 86 

7573 I’ —2 O J 231 

7374 (I Dayal— 18 Cr 

433 (A) 

7575 Riglmbir— 8 C N 643 

7576 Raghunandan- ('89j AN 8 

7577 „ —32 0 80 

7575 „ —2 Pat 5V 218 

7579 „ Pfosad— 

13 Cr 4(C) 

75S0 Raghunath — 0 B R 300 


7000 Rahim RaV'li— 1 PBISII 
7C0I „ lJ«bi— T. AO*! 

7002 „ „ — I2PU1SSH 

7C01 „ Khan— CrUSflof 

17-7-05 

7004 Rahimat— 1 11 117 
7605 „ Khan — Hat 05H 

7000 RnhimatuILt— 31 M 1 40 

(P B) 

7<>07 Rahman — llBurT2(J7 
T 60 S „ — 21Crft21(L) 

7000 RahimHilih- 27 C '*0i) 

7010 Rahmat— (’.S2) AN 14 

7011 „ Ullah— 17 A 4S5 

7012 Rahn— 22 Cr 115 (\) 

7013 Rai Im Pcrshad— 2 IC 021 

7014 „ Jagdixh— 15 C N 732 

7015 „ Mohan— 20 C N 1171 
761C „ Mohiin— 1C W U 21 

7017 „ Radhiv liobmda — 

CO N 310 

7018 Singh— 20 Cr 7CS 

7010 „ — 20Crll05 

7020 Ilaip IK R OhO (F B) 

7021 llai* COO) AN 201 

7022 Raj Bahmlor 23 PR lOlH 


7308 

7.309 

7570 


7581 

7582 
75S3 


7584 


708) 


-19 Cr 101 
—(’85) A N 30 
Pandaram — 

26 M 130 

2 N P 275 
Singh— 20 A 180 

7586 Raghunathrao— 5 B R 873 

7587 Raghnr— 13 A 330 

75SS Raghnmi— (’81) AN 104 

7589 Rnghnwalu — 41 M 727 

7590 Raham— 39 P U 1907 

7591 „ Ah— 11 A J 461 

7592 Rahaman Bibi — 20 CN 072 

7503 Rahatnat— 37 A 419 

7504 Rahamtullah— 17 Cr 29(A) 

7595 Rahainct — 4 0 N 190 
7590 Itahim Ah— 7 P R 1888 
7597 „ Bakxh — 20 A 206 

— 10PU1878 
— 14 PR 1873 


7599 


7022 


Oalam 22 Or 327 

(Pal) 

Bansi 22 Cr 22s (A) 
Chandra 12CrO,8(C) 
Ghundro 2 L J) 2 
Kisliorc 15 W U 55 
Koomar .tC20(FD 
Krishna lllL(OC; 


7C.58 Rajah Nnrendra 30 C 100 


TCiTJ 


of Knlahasti 
17 M J 10S{F B) 
of Kantil H A COS 
of Knrrctnngar . 

2S M 5*11 
nf Venhatagin . 

0 M II 92 
20 Ml 


7C<Vl 


110 


7OC.5 


7C0C 


Itnnirxhnar l’ra*ad 
I. C N ini 
Run li jhadonr 

22 W r. 79 

Rli ityanan . 

21 \V R 13 
70*7 Rajana 2S >4 J 48.1 
7CI5S Rijani H 0 N 22 
7M.9 „ 37 C 2S7 

7C7<4 „ Rinode 41C.305 

7671 Knnta 30 C9t)4 

7C72 Kanto 8 0NMi4 

7C7.1 Rnjami 20CrS2 4 

7674 3 4 IMV'1'I10 

707.5 „ 12 A J 881 

707C 22 Cr 273 

7077 Raj'nrao ('J0)2MN232 

7675 Rajannm 5 P R 18'0 
707*4 Rajcoomar 1.5 3Y R 07 


76S(J 




37 


Knmar 12 C N C02 


Singh 4 C N I ':«S5 


:C83 

7084 „ 

7CS5 Rajcndra 


7032 


iS33 


Roman 23 C 010 
■034 „ Mai 3 r 11 1880 
'035 „ Mohan 6 C N CSC 
:630 Raja 175 P L 1912 


16.37 


763‘J 


7644 


10 B 174 
230 P L m3 
227 P L 11413 
Annndnath 4 WR 12 
Babu 1 4 0 100 
Chnnder 32 C 17G 
Khan 1 A J 590 
Lilanand 1 C L 273 
SlDstafa ..8 O C 313 
Nnrendrv 22 Or 

33S (C) 

Fadayachi 2Wcir405j 
Ram .20 A 202 ' 

Shah 14 V K 1880 
Singh 37 A 230 
Srinath ]8Gr301(C) 

7652 Rajab 16 B 3C8 

7653 Rajabali 5 S 173 

7654 Rajah Anund 6 WBT9 
765.5 „ Andhendra 16 Cr 

527 (A) 

7656 Indoobbooshnn .. 

1 WR8 

7657 n Knmud Narain . 

4 0 650 


7647 

7048 

7049 


7051 


7690 


.3 1 3 
Bn«o 10 B L 
(Arrx)3C 
Jlookrrjec 
IB IP R U 
Singh IOL. 352 ! 
2CL02 

I A J fill 
0 C N 8S7 
17 C N 2.18 

II Cr327 
Chandra 12 CN 

Ixxxviii 
Narayan 17 CN 


I P.alhal Dsx 21 
' „ Mandat 
t „ Nalan 

4 Raja 27 

5 RaVlialchanilra 


R.akhaldft‘ 

Rakhalmolian 


23S 


7C03 


Ray 22 C N 596 
Chandra 

11 C 737 

Kiahore 

10 R 35 

7094 Rajeswar 9 C N Ixri 
7C9.5 Rajjab 1C C (jO 
709C Rajkaraa 32 A 65 
7C17 Rajkamar 1 Pat J 29S 
7098 „ 31CN753 

76449 „ 17 -A J 335 

7700 Ra) Kunwar 22Cr23G(A)l 

7701 Itajnaraia Koonwar ' 

11 C 91 

7702 „ Myteo 

IS WE 20 

7703 „ Ray 35 C 315 

7704 Raionikant 2 C N (»72 
7T05 Ihijrajcsnari 17CN 124S 
7700 Raju 9 B R 7.10 

7707 Rajubhai 5 B R 126 
7703 Rakh.al Chandra 11 CN 
Ixxxui 

TtoS .. „ SCO SOS 

""10 .. „ 7CX117 


lie 


Rakhaa .13 CN 
Ralhia 157 PI 
Rnkhma 10 li I 
R.all.a 115 PLl 
Randi (T 

RaMi ItCNSrX 
Rallia aiPBi 
Ram .3 r P.188 
Adliftr r*^5 
Adliin 10 C 
Angntha 4 
Antar HI 
Bahai 4 Pa 
Hakbsh 15' 

.. . (S- 

Rapti . li* B 
Baran 28 J 
2lC 
. 21 C 

„ 21 A1 
.. Singl 
Rrhari 16' 
IJhagwan 1 
Blinroi 36 
Bharose H 
Bilas 30 A 
3SM 
Bishi 2-’ C‘ 
Brahma 
Cliand 21^^ 

" GSI 
" lA 

!! >51 

Chandra 2j 


23 C 


37-4 

f03l 

OBI 

Raje 


Chander 21 


..IC 

hal 


Oharitra 5 
Chunder 2- 


C-SOIS] 


TADLE OK CASES— BY NAMES, 


33 


R 


a Dai . (’ 90 ) A N 178 
Das .13 C no 
„ .40 A 307 
2 .‘Cr 2 (A) 

„ 21 C K 460 

„ .(•S 3 )AX 1 
Da «8 11 WR 35 
Dayal 3 N 50 

„ 6 C J 18 J 

„ £0 0 C 22 5 

„ .10 0 X 223 

„ 5BLUp)S9 

1.5 P U IRg) 


2S A 


200 


Dei ,18 A 350 
Dem 30 A 100 
3MT115 
Deo 19 C K 223 
Dhari 4 Pal IV 44 
Dhir 1IAJ74J 
Dial 9 A J 310 
Din 13 C P 125 
Di«a..2J Cr 48 (L) 
Doyal 3 W R 4fJ 
Dalari 10 0 O 192 
Dntt 23 \7 R 33 
Eoshad 43 PR 1888 
Golam 1MVR22 
Gopal . ( 80) A K 167 
1. 32 C 793 

Harakh .10J239 
. i> 9 S 80 
6HL(\p)C7 
UAJ12J0 
Jiwin 18 ON 884 
Jala 42Pni88> 
Jaooo .19 W R2S 
Mata 4 Pat IV 212 
Ahiiawan (’00) AN 
107 

.. 28 A 705 

Kna-in 2.5 Wins 
.. 40 A 39 

- 21 Cr 

.. , 4,37(L) 

•^'slien 35 A .5 

2tr5VU>OS 
Msbon 2rat5V2'lS 
K'non- .lOOMlO-i 
”7 C G6.5 

KnrhnipJli 

*^aniar i c N 20 
p .. 1.1 CN lb<<) 

Vani 0 V 022 (Kit) 
''' I--. \ ijii 
» 10N3'<» 


7843 Rrtjn 
781 


‘■AT*. 


7863 

7804 


7scn 

7807 

7808 
7800 


7871 

7872 

7873 

7874 


7870 

7877 

7878 


« «7Cl'U 

- 2: Cr2<.'.(l’.i) 
“ •I’UlSllJ 

“ 41 A .no 

* 21Cr2.?»(fu,) 

- • DL (■».\)»XM 
,« 2 Ell 2^1 

ifl A 1 J t 

IS U l: 15 

7 0 X 330 


I'"' 


Looclmn .(‘72-'R2) 

L n 157 

Jlahto .22 Cr 331 

(Pat) 

iranikjn 3 0 510 
Xaioker 22 M J 355 
Xamin 8 A 514 
8CJ212 
„ —18 Cr 

1014(0) 
„ —21 B R 732 

Narcsh— 34 A 118 
Nath— 1 0 N 629 
—88 PL 191C 
„ — 34 0 8‘)7(FB) 
NiRha— 4 Pat W 141 
Nihom— S A J 237 
Padaratli — 20 A 183 
Paltnn— O S 370 
Parsad— 21 Cr 

130 (Pal) 
Parslmd — 11 A J 751 
Partob-fi A 121 
Perihad-O 0X503 
„ — UAJ754 

„ — 16 A J 921 

„ — 4 Pat J 289 
rhal-I7 0C18 
Piare-S C P 33 
Pian— I0AJ247 
Pojan— 32 A 15-3 
Prasad— 33 A 08 
„ —12 N 140 
„ —37 0 13 
„ —(’82) AX 112 
„ — U L (Role) 
420 (P DJ 
Prosad— 13 C X 10.38 
„ — JOOJ453 
„ — I C X 400 
Raja— 37 A 439 
Rao— 13 N 109 
„ —42 H 100 
„ —20 Cr 244 
Ratan— 22CX llll 
„ — 22Cr3l‘)(4) 
Rekha— H C N hit 
R ich— COT-W) C B 


I'atton— 

Runjui 


1.33 


Ram Loochnn — 5 A 7 
„ Saroop — 21 Cr 718 
(Pat) 

„ Sjrup— 13 0 C 161 
„ « — 7 A 757 (FB) 

— 4 O C 127 
„ —9 0 X 1027 

„ „ —4 C X 233 

„ —45 0 X 98 
„ „ —9 Bnr T 135 

„ „ — 19Cr23G 

„ „ —17 A J 48 

^ „ -(OS) AX 22 

„ „ —13 0 C JGl 

„ Seihayja — 15 MysTO 
„ Seirak— 15 Cr 307(A) 
.. Shaic— 15 5V R 7 
„ Shoflay— 7 VV R 95 
„ Singh— 1 P n 1SS3 
,, ^ _3i A 35 4 

„ Siogha— (’07) .A X 


„ Subba— 19 C X 972 
„ Sudama— 14 Cr 

256 (B) 

„ Sodh— 5 0 J 70 
„ 8ukh-7AJ743 
.. —COT) A X 47 

„ Sundar-lOA 109 
-6 A 477 
„ Suodcr— 12 0 558 
„ Sara— 2 I' R 1670 
„ 6«rami-2C 51 J 235 

„ Udnr— 21CJI98 
.. 21 Cr 814 (Pat) 

Rama — 4 X 160 
„ —35 A 136 
„ —Rat 322 
.. .. •3‘'3 


400 


• 4 C 339 
-25 W R 33 
Rattan — 9 W R 23 
Sahai— me 1070 
— iOA 141 
, -JPitWlSJ 
17 4 J 431 
.. — 21 Cr IO«>( 4 )l 

— 31CrfiU(C)l 

Sjhie-(i nL(\p) H*5 ' 
r'ltnbhsri — m t J ‘ 
.173 I 

•...iiir; l>— lOtl C 3 tT I 
Snticlii — 12 C J 15 I 

Sarin — s ^ artl 
„ — I 2 l'R 15 «»> 

( 1 * h) 

„ -24 5> R 45 

„ — .t** C Sn7 , 

— ir.ttvfio 1 


— .. 031 
-2 B R 702 

— IC B 372 

—24 .M 13 
— RalH 21 
—1 IVcir 6 S 2 
Bhmrowd » — 1 B 223 | 
Birapa — 3 B 12 i 

Dhan — 17 B It 6''8 
l)hm — 14 C X Ot*'- 
iTer— 30 M 311 , 

KhaB<la -4 B B 87 s 
Sadama — 14 B It 3 ni) | 
TcT*n - 15 M 3-')2 


7965 Raiaalingam — 16 Or 

738 (M) 

7950 Ramamani — 10 Or 813 (M) 
7907 Raman — 21 JI 83 

—2 IVeir 374 
—2 Weir 163 
Bchari — 41 0 722 
.. Singh — 28 0 411 

7972 Ramanadhan — 24 M 45 

7973 Ramanand— (’ 85 ) A N 221 

7974 „ Singh— II O 0 
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7975 Ramananda— 1 O J218 

7976 Ramanatha— 3 C J 360 

7977 Ramanimohan — 21 Cr 255 

(Pat) 

797S Ramanjij-ya— 2 M 5 

7979 IlatnaDjulo— 2 IVeir 264 

7980 Rnmaniia— 12 JI 273 

7981 Rnmnnuj Aiyflngar— 

2 R'eir 69 

7982 „ Char— 10 JIT 96 

7983 Rnmatinj'im— 25Veir487A 

7984 R.amanujachariar — 

12 Or 497 

“983 Ramonond— 11 0 230 
7980 Rimaiiuoda— II 0 X cli 
71187 Bamautar— 25 5V R 5 
708S Ramasami— 2 JVetr 487 
7989 „ — 14M87d 

7090 „ —22 >I 40 

7991 „ —13 M 17 

TW „ Aiyar— 21MJ1 

TD9) Ramasnmiar— 16Cr?13(M) 
7904 Bnmaaaieml— 24 M 321 
—21 M 114 


roii7 


—12 M 68 
—7 M 292 
—Rat 008 
—11 Cr 749 
-(•») M X 


$001 


824 


S002 


rionnden- 
27 M 271 
Iyer— 

2 Weir 18 
Jlndalier — I 

OB II (CC )47 

sOOI RiinaiawRiT Cheity— 

27 51 510 


fCXi 


S0l5 


Wf>. 


2 «>, 


8 IW 


2'*l 


4 Rafnarhand— O 

r RsmacbaiMirappa — *'51 

8 Ramchanilr* Itaju 

3 ttei- 


Padayachi— 
1 M 394 
Pillar— 

4 L B 270 
Raj— 
r.* 5J mj 
SiJOn Ikrtrainry — 27 C 452 

K.f'> Raroaiadaina— 2 B 0 57 


^07 


■.41 K'l'i ia» 


x.'ll P.» 


1 Nadir 


r \Vr : 


^.M 5«- 

J - Rc*- 

S 5Vrir G.*" 

I UamaLtgaB — ?J SI 4 45 


' 6013 

I Ml 4 



tabm: or cvsls — UY 


6019 llainbali 11 A J !liS 

6020 llamcliantl Hat 42 
H02L Katncl'andra Hit 1 

6022 „ „ 19 

8023 , „ 137 

8024 „ „ r,r)2 

602.> „ l‘H{719 

6026 „ Hat 691 

8027 llamcliaran ('l.j) A N 40 

8028 Ramilas 12Ii H (C 0) 217 

8029 RamilLja! 21 W ll 17 
6030 Ramdliarv K) W |{ 5 

8031 Ramdliir 11 Y .1 74'i 

8032 Rnmdliuii Mundk 

18 W 11 39 

6033 „ bm!*!! 

1 IV 11 2 1 

6034 Jlatndilial 3 C N 174 

6035 llamdin E,at 728 

8036 names Cliandi. I 40C6''» 

6037 II Oliandi i 

17 0i <13 (C) 

6038 Ramesli Cliniidin 

I'l Cr 7li'i 

8039 Rimoslni 27 \ 

6040 (S2)^N22‘i 

8041 llimcsliwar 30 A 202 


SOSO llnJiioiny 2 11 R MS 
60^1 IlaiiKodoy 20 W U 111 
8062 Hiiinsjxinil.iroc— 1 C L sO 
606'l Rnmtahil 5 IV IH»"» 
6061 RamtohnI 311 0 36 > 

8<16*i Raiii/au 7 S 100 


22 Cl 2>'l 
13 0 IM21 


8014 Ramcswnr 3 C N 1174 

6045 21Cr .101 (Fat) 

6046 bingh 3CN2% 

6047 Rimpopil 10 W 11 7 

6048 llam-jojidul 10 \V U 57 

6049 Rami Rcdd\ 1 31 IS 
6030 Ramiali 4 M 1’ 2()‘l 

8031 „ Kiston .1 L H 

.11 (F 11) 

8032 Rimmilii 1 51 266 

8033 llamjai (j U f, (iiiiix) (6 

8054 „ 6 11 I. (ii.jn) 07 j 

6055 Ranijan 17 11 H ‘121 1 

8056 R.irajcc 9 \V K 63 | 

6037 Ramjeibiiu (’(14) \Y R 3 j 

8058 Ramjeoaii 21 0 979 [ 

8059 Raniji Bapuji Rat 819 ' 

8000 „ 6ajalnrao 

10 11 124 1 

8061 Raiiijibhai 141V R 889 I 
8002 Ramjiilis 21 CrW)S(L) 
SObl Rmiju.n- 12 11 II 1 ' 

8064 Ramjiian 21 CU 816 (M) 
80li3 Ramkinoo 1<) IV R 26 
8066 RatnVant Jl IV R U 
30i)7 Rimkiiran 9 C N 624 

6008 Ranikiilioru 1011 1. 

(appa) I 4 

6009 Ramkis'oro 21 W It fi 

8070 Itamlo o 11 11 (fl C) 27 

8071 Ramiiatli 'U C 897 (I’ 11) 
6072 Itamiin 21 Cr2'i(rjl) 
8073 Itimiiiil 29 A 95 

^N)71 Ra.i.plul I7<>C16 
59?"”’ '>a’"l>"i! U«t 173 
-,.)H ’taunim.riii|.|. 17 W 1! ■) 

599 ” IHWR.ih 

■V_;i7CCin 

•'at (111 


25 !1J12 

6067 (’511.71(1)141170 

8068 „ (i B I. (S N) ir> 

6069 „ Ah I L B ins 

8090 .. :to 0 1 10 

6091 „ Bichil 7 S »X> 

8092 „ Kiinjra 22 0110 

8091 Raiia 1)1, ar.nn 37 A ».53 

8094 Rnncliotl Ihinla 3714 3h'l 
6095 „ U.IV.1 2 11 ll n 17 

K)90 Ramclioildas 

I 1! H (C C) :r. 
6097 Rom bod (97)AN*2M 
wyiM „ |),vn1 

10 Jill 424 

feO'l'l Uamc»io<1d.>a 22 U 317 

8100 R.iueo Vniindnniaxee 

2 0 L.wll 

8101 „ Siiriitaoondun'o 

14 UK 51 

8102 Rftitocgiiiij Coiil 
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